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SUPREME COURT OF THE UNITED STATES
ALLOTMENT OF JUSTICES

It is ordered that the following allotment be made of
the Chief Justice and Associate Justices of this Court
among the Circuits, agreeably to the Acts of Congress in
such case made and provided, and that such allotment be
entered of record, viz:

For the First Circuit, FELix FRANKFURTER, Associate
Justice.

For the Second Circuit, RoBerT H. JAcKson, Associate
Justice.

For the Third Circuit, Owex J. RoBErTS, Associate
Justice.

For the Fourth Circuit, HARLAN F. SToNE, Chief Justice.

For the Fifth Circuit, Huco L. BLAcK, Associate Justice.

For the Sixth Circuit, STANLEY REED, Associate Justice.

For the Seventh Circuit, FrRanNk MurpHY, Associate
Justice.

For the Eighth Circuit, WiLEy RUTLEDGE, Associate
Justice.

For the Ninth Circuit, WirLiam O. Dovaras, Associate
Justice.

For the Tenth Circuit, WiLEy RuTLEDGE, Associate
Justice.

For the District of Columbia, HARLAN F. StonE, Chief
Justice.

March 1, 1943.

(For the next previous allotment, see 314 U. S. p. 1v.)
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TERMINAL RAILROAD ASSOCIATION OF ST.
LOUIS ». BROTHERHOOD OF RAILROAD TRAIN-
MEN ET AL.

APPEAL FROM THE SUPREME COURT OF ILLINOIS.
No. 218. Argued December 15, 16, 1942.—Decided January 18, 1943.

1. In the absence of federal legislation which conflicts or occupies
the field, as here, it is within the authority of a State, in the interest
of the health and safety of employees, to require a terminal railroad,
though engaged largely in interstate commerce, to provide cabooses
on trains within the State on designated runs. P. 7.

Neither the Boiler Inspection Act, the Safety Appliance Act, nor
the Interstate Commerce Act precludes the state regulation here
involved; and, since the Interstate Commerce Commission has made
no rule or regulation in respect of the matter, it is unnecessary to
consider the extent of the Commission’s power under those Acts.
Nor is the regulation precluded by the Railway Labor Act.

2. The state regulation here involved is not rendered invalid by the
fact that some of the runs are across state lines and, because of lack
of facilities, the cabooses must be provided for some distance into a
neighboring State; nor by the fact that the requirement may to
;Olge extent retard, or increase the cost of, interstate transportation.

37911l 403, 41 N. E. 2d 481, affirmed.

AppEAL from a judgment which, reversing a lower
state court, sustained an order of the Illinois Commerce
Commission,

1
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Mr. Bruce A. Campbell, with whom Messrs. Rudolph
J. Kramer, Arnot L. Sheppard, Louis A. McKeown,
Carleton S. Hadley, and Walter N. Davis were on the
brief, for appellant.

Messrs. William C. Wines, Assistant Attorney General
of Illinois, and Alvin E. Stein, with whom Mr. George
F. Barrett, Attorney General, was on the brief, for
appellees.

MR. Justice JacksoN delivered the opinion of the
Court.

Appellant is a corporation engaged in performing termi-
nal services and furnishing terminal facilities in and about
East St. Louis, Illinois, to a number of railroad compa-
nies which share its ownership and control. It operates
several yards for the sorting and classification and inter-
change of cars, with some service to industries within the
switching district.

The Brotherhood of Railroad Trainmen, one of the ap-
pellees, representing trainmen and switchmen employed
by appellant, complained to the Illinois Commerce Com-
mission of appellant’s failure to provide caboose cars for
its employees. In answer the appellant denied that the
Commission had power to enter any order that would re-
late to movements in interstate commerce, which it said
included substantially all of its operations; and it con-
tended further that it had already provided all reasonably
necessary facilities. The issues were sharply contested
before the Commission, and the evidence, while it may not
have required, certainly permitted these conclusions: :

Appellant’s switching crews make and break up trains
of cars and deliver and transfer them. One man of e.ac'h
crew is required to ride the rear car of the train w.hen it is
in motion. Depending upon the distances by which fixed
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structures along the track clear this car, he rides its top or
side, and in some places both top and side clearances are
so small that he must ride on the drawbar projecting from
the end of the car. Sudden jerks and stops are common
and they have on occasion thrown off switchmen. The
duties of the rear switchman include lining switches into
position after the train has passed and watching street and
highway crossings to protect the public when the train is
backing up. In cases of emergency he must stop the train
by turning an air valve located next to the drawbar, which
he cannot readily or safely do if he is riding on the top or
side of the car.

During some seasons of the year he is exposed to rain,
sleet, snow and ice, which also cover the parts of the car
to which he must cling to stay on it, thus adding to his
difficulties.

Appellant’s trains, when not equipped with cabooses,
have no storage space for safety devices, flagging equip-
ment, or for extra clothing, lunches and drinking water
of the men; and they provide no space in which the men
can perform their clerical duties.

The Commission found that by providing cabooses
the appellant could eliminate the necessity for the rear
switchmen to ride the tops, sides, or draw-bars of the rear
cars; afford safe and ready access to the air valve; and
provide space for storage and for clerical work. It found
that it was essential to the health, safety, and comfort
of the rear switchmen that the appellant provide cabooses
on all of designated runs in so far as they were within the
confines of the State, and made its order accordingly.
The order was sustained by the Supreme Court of II-
linois as “obvibusly promulgated to protect the lives
and health of citizens of this State engaged in appellee’s
business within the State,” and as not imposing an un-
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lawful burden upon interstate commerce.! The case is
here on appeal.?

All but an insignificant number of the cars in the trains
on the specified runs move in interstate commerce, so
that the order pertained to a matter clearly within the
power of Congress to regulate interstate commerce.

Appellant claims that there had been Congressional
occupation of the field by virtue of the Boiler Inspection
Act,® the Safety Appliance Act,* and the Interstate Com-
merce Act.® It is not contended, nor do we understand,
that these statutes, by themselves and unimplemented
by any action of the Interstate Commerce Commission,
lay down any requirement that cabooses shall or shall
not be used on any of the runs in question. Nor is it
contended that the Interstate Commerce Commission
itself has sought to make any such requirement. At least
in the absence of such action these Acts do not themselves
preclude the state order, Atlantic Coast Line v. Georgia,
234 U. S. 280; cf. Welch Co. v. New Hampshire, 306 U. S.
79, and it is unnecessary to consider on this occasion and
without the participation of the Interstate Commerce
Commission what may be the extent of its power under
these Acts. If it should in the exercise of granted power
determine whether appellant must provide cabooses, the
State would be powerless to gainsay it. This and no

<379 I1L. 403, 41 N. E. 2d 481.

28937 (a) of the Judicial Code, 28 U. 8. C. § 344 (a).

345 U. S. C. §§ 22-34.

+45T.8.C. §1 et seq.

549 U. 8. C. § 1 et seq. Particular reliance is put upon paragraphs
(10), (11), (13), (14), (15), (16), (17), and (21) of §1, relating
to the Commission’s powers in respect to car service; and upon para-
graph 2 of § 20 (a), relating to its powers over the issuance of securl-
ties and the assumption of liabilities thereon. We have not be(?n
informed whether such issuance or assumption is needed to obtain
the cabooses which the Illinois Commission has ordered to be used.
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more is the effect of Pennsylvania R. Co. v. Public Serv-
ice Commassion, 250 U. S. 566.

The Railway Labor Act,® also relied upon by appellant,
remains for consideration and presents questions of a dif-
ferent order, not heretofore examined in any opinion of
this Court.” The purpose of this Act is declared to be to
provide “for the prompt and orderly settlement of all
disputes concerning rates of pay, rules, or working condi-
tions”; and “for the prompt and orderly settlement of all
disputes growing out of grievances or out of the interpre-
tation or application of agreements covering rates of pay,
rules, or working conditions.” ® It places upon carriers
and employees the duty of exerting every reasonable effort
to settle these disputes by agreement, and prohibits the
carrier from altering agreed rates of pay, rules, or working
conditions except in the manner provided by the agree-
ment or by the Act itself.” Machinery is set up for the
adjustment, mediation, 4nd arbitration of disputes which
the parties do not succeed in settling among themselves.*
The First Division of the National Railroad Adjustment
Board has jurisdiction over disputes involving train and
yard-service employees of carriers, which may be referred
to it by agreement of both parties or by either party.:
Its awards are made “final and binding” upon both parties
to the dispute ** and the carrier may be required by the
courts to comply, the Board’s findings being, in a pro-

ceeding for such purpose, prima facie evidence of the facts
therein stated.z

‘45U.8.C.§ 151 et seq.
* Cf. Missouri Pacific R. Co. v. Norwood, 283 U. S. 249, 258.
%45 U.8.C. § 151a.
*1’045 U.8.C. § 152, paragraphs 1 and 7.
2 45.8. C. § 153 et seq.
3 45U.8.C.§153 (h) (1); see also § 155.
45U.8.C. § 153 (m).
©45U.8.C. § 153 (p).
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The order before us is the outgrowth of a dispute be-
tween the carrier and its employees. The contract be-
tween the appellant and the Brotherhood contains
provision for cabooses for certain trains and services, but
does not provide for those ordered by the Illinois Commis-
sion. We assume, without deciding, that the demand for
additional caboose service and its refusal constitute a dis-
pute about working conditions, and that the National
Railroad Adjustment Board would have jurisdiction of
it on petition of the employees or their representative
and might have made an award such as the order in ques-
tion or some modification of it. The question is whether
the Railway Labor Act, so interpreted, occupied the field
to the exclusion of the state action under review. We
conclude that it does not, and for the following reasons:

The Railway Labor Act, like the National Labor Rela-
tions Act,** does not undertake governmental regulation
of wages, hours, or working conditions. Instead it seeks
to provide a means by which agreement may be reached
with respect to them. The national interest expressed
by those Acts is not primarily in the working conditions
assuch. So far as the Act itself is concerned these condi-
tions may be as bad as the employees will tolerate or be
made as good as they can bargain for. The Act does not
fix and does not authorize anyone to fix generally appli-
cable standards for working conditions. The federal in-
terest that is fostered is to see that disagreement about
conditions does not reach the point of interfering with
interstate commerce. The Mediation Board and Ad-
justment Board act to compose differences that threaten
continuity of work, not to remove conditions that
threaten the health or safety of workers. Cf. Pennsyl-
vania R. Co. v. Labor Board, 261 U. S. 72, 84.

State laws have long regulated a great variety of con-
ditions in transportation and industry, such as sanitary

1499 . S. C. § 151 et seq.
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facilities and conditions, safety devices and protections,
purity of water supply, fire protection, and innumerable
others. Any of these matters might, we suppose, be the
subject of a demand by workmen for better protection
and upon refusal might be the subject of a labor dispute
which would have such effect on interstate commerce
that federal agencies might be invoked to deal with some
phase of it. But we would hardly be expected to hold
that the price of the federal effort to protect the peace
and continuity of commerce has been to strike down state
sanitary codes, health regulations, factory inspections, and
safety provisions for industry and transportation. We
suppose employees might consider that state or municipal
requirements of fire escapes, fire doors, and fire protection
were inadequate and make them the subject of a dispute,
at least some phases of which would be of federal concern.
But it cannot be that the minimum requirements laid
down by state authority are all set aside. We hold that
the enactment by Congress of the Railway Labor Act
was not a preémption of the field of regulating working
conditions themselves and did not preclude the State of
Ilinois from making the order in question.

We must decide the question of state power in this case
in the absence of any Act of Congress that conflicts with
the order or may be said to occupy its field.

The order of the State Commission requires that ca-
booses be used on appellant’s trains making runs of two
different sorts. Runs of the first sort are made by trains
which, although they begin and end and make their entire
movements within the State, are made up almost entirely
of ears moving in interstate commerce. Runs of the sec-
ond sort are made by trains which move between points
n Bast St. Louis, Illinois, and St. Louis, Missouri, and
CI0ss one or the other of two bridges spanning the Missis-
SIppi River and the state line. On its face the order re-

quires only that cabooses be used within Illinois, and
513236—43—vol. 318——5
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does not require that they be used in Missouri. Appellant
contends, and we assume, however, that there do not
exist, and that it is not reasonably practicable to install,
facilities for taking on and dropping off cabooses at the
points where the trains cross the state line; and that the
practical consequence of the order is that if cabooses are
to be used in Illinois on runs of the second sort they must
also be used at least as far as the nearest switching point
in Missouri.

As to both classes of runs, the effect of the order is in
some measure to retard and increase the cost of movements
in interstate commerce. This is not to say, however, that
the order is necessarily invalid. In the absence of con-
trolling federal legislation this Court has sustained a wide
variety of state regulations of railroad trains moving in
interstate commerce having such effect.’® The governing
principles were recently stated in Parker v. Brown, 317
U. S. 341, 361-363.

We are of opinion that under these principles the
order is valid as to runs of both sorts. It finds its origin
in the local climatic conditions and in the hazards created
by particular local physical structures, and it has rather
obvious relation to the health and safety of local work-
men. The record in the case does not afford a sure basis
for calculating the costs to commerce resulting from the
order against the costs to the safety and health of the
workmen which it was intended to minimize, and there is
evidence in the case that nearby railroads have seen fit
in the absence of legal compulsion to provide cabooses in
circumstances substantially similar to those upon which
appellant relies to establish absence of state power.

If lack of facilities at the state line requires as a practical
matter that in order to provide cabooses in Illinois appel_—
lant must also provide them for some distance in Missourl,
that fact does not preclude Illinois from regulating the

15 See cases cited in California v. Thompson, 313 U. 8. 109, 113-114.




LABOR BOARD ». I. & M. ELECTRIC CO.
1 Syllabus.

operation to the limits of its territory. Missouri Pacific
Ry. Co. v. Kansas, 216 U. S. 262; cf. South Covington &
C.S. Ry. Co. v. Covington, 235 U. S. 537.*¢
The judgment of the court below is
Affirmed.

NATIONAL LABOR RELATIONS BOARD w». INDI-
ANA & MICHIGAN ELECTRIC CO. gt AL.

CERTIORARI TO THE CIRCUIT COURT OF APPEALS FOR THE
SIXTH CIRCUIT.

No. 73. Argued November 13, 16, 1942 —Decided January 18, 1943.

1. An application to the Circuit Court of Appeals, under § 10 (e) of the
National Labor Relations Act, for leave to adduce additional evi-
dence before the Board, is addressed to the sound judicial discretion
of the court. P. 16.

2. Although misconduct of the party making charges of unfair labor
practices does not deprive the National Labor Relations Board of
jurisdiction to issue a complaint and conduct a proceeding, such
misconduct may properly be considered by the Board in determin-
ing whether it should institute or continue a proceeding upon the
charges. P.18.

8 This case involved a street-car line running between Covington,
Kentucky, and Cincinnati, Ohio, over a bridge connecting the two cities.
The City of Covington required that: (1) passengers must not ride
on car platforms unless the platforms were equipped with suitable
rails and barriers; (2) the cars must be kept clean, ventilated and
fumigated; (3) the temperature of the air in the cars must never fall
below a stated minimum; (4) in practical effect, that additional cars
must be run in Cincinnati as well as in Covington in excess of the Cin-
cmnati franchise rights and in such manner as to make probable the
creation of serious impediments to other traffic in Cincinnati and con-
flict yvith Cincinnati regulations. The first two requirements were
sustained. The third was struck down because the opening and closing
of the car doors made compliance impossible; the fourth, because
of the Iikelihood that serious burdens would be imposed upon interstate
commerce by virtue of the impossibility of compliance with probable

conflicting regulations. These factors have not been shown to exist in
the present, case.
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3. An employer which had been found guilty by the National Labor
Relations Board of unfair labor practices and ordered to disestablish
a union found by the Board to be company dominated, petitioned
the Circuit Court of Appeals under § 10 (e) of the National Labor
Relations Act for an order that the Board hear and consider new
evidence of a course of depredations, including dynamitings, com-
mitted upon the employer’s property during the pendency of the
case before the Board. It appeared that an officer and a member
of the union which filed the charges upon which the Board instituted
its proceedings had been convicted of participation in the depreda-
tions, and that they and others affiliated with this union and in
close relation to them had testified on behalf of the Board; and it
was alleged that the depredations were part of a conspiracy of this
union to influence the case. The action of the Circuit Court of
Appeals in granting the petition on the ground that the new evidence
was material to the credibility of Board witnesses and on the issue
of company domination, held, upon a review of the whole record,
not to constitute an abuse of its discretion. P. 29.

124 F. 2d 50, affirmed.

CERTIORARI, 316 U. S. 657, to review a decree remanding
a cause to the National Labor Relations Board with direc-
tions to hear additional evidence. See 20 N. L. R. B.
989.

Mr. Ernest A. Gross, with whom Solicitor General Fahy
and Messrs. Richard S. Salant, Robert B. Waits, and
Morris P. Glushien were on the brief, for petitioner.

Messrs. Murray Seasongood and Eli F. Seebirt for
Indiana and Michigan Electric Co., respondent.

Mz. JusTice JacksoN delivered the opinion of the
Court.

The court below granted respondent Indiana and Mich-
igan Electric Company’s petition to remand the case
to the Labor Board to hear additional evidence as to_ a
course of depredations, including dynamitings, commit-
ted, it is alleged, by Local B-9 of the International Broth-
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erhood of Electrical Workers, on the Company’s properties
during the pendency of the case. It directed that the
Board make findings on such evidence, include it in the
transeript, and make such modifications, if any, in its
order, as the evidence might require. The court expressly
refrained from passing on questions as to the bias and
partisanship of the Trial Examiner and the sufficiency
of the findings and of the evidence, raised by the Board’s
petition for enforcement and the answer thereto. The
importance of the questions raised to enforcement of the
Act prompted us to grant certiorari.

For present purposes we take to be true the facts stated
in the petition or offer of proof on the basis of which
the court below directed a remand. These facts were
stated on oath, and have not been denied. Petitioner
says that we must hold that even if true they are imma-
terial. On this assumption of truth the case is as follows:

On November 12, 1938, Samuel Guy, the Business Man-
ager of Local B-9 of the International Brotherhood of
Electrical Workers, filed in amended form with the Board
charges that the Company had been guilty of several
unfair labor practices. On the same day the Board
through its Regional Director issued a complaint against
the Company, setting November 28, 1938, as a hearing
date, and events of violence ensued in the following se-
quence as related to the Company’s steps in defense of
the case:

The Company filed its answer on November 23, 1938.
On the following day, four days before the hearing, cables
at one of the Company’s South Bend substations were dy-
namited. The hearings proceeded, and the Trial Exam-

Iner’s intermediate report recommended generally against
the Company.

1316 U. 8.657. The decisions below are reported at 20 N. L. R. B.
989 and 124 F. 2d 50.
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On September 1, 1939, the Company filed its exceptions
to the intermediate report. On September 5, three of its
transmission line poles were sawed off, and on September
8, a transmission line tower was dynamited. On October
17, 1939, the oral hearing on the exceptions was set before
the Board at Washington for November 9, 1939. Two
days later another transmission line tower was dynamited.
On October 28, two transmission poles at different loca-
tions were dynamited. Another transmission tower was
so destroyed on October 30, ten days before the oral hear-
ing, and two more at different parts of the system on No-
vember 23, 1939. All carried high voltage lines, and some
were located along public highways or railroad tracks.

On February 19, 1940, the Company filed with the
Board a petition to reopen the case and receive further evi-
dence. This petition alleged the commission of the dep-
redations upon its property as set forth above and further
that: John R. Marks, Assistant Business Manager of Lo-
cal B-9, and Earl Freeman, one of its members, both of
whom had been witnesses against the Company, and three
others, were arrested after February 1, 1940, and charged
with the commission of some or all of the depredations,
and with having conspired to commit them all. Except
Marks, each had made confessions stating that Marks
paid them sums of money aggregating $2,325 for commit-
ting such acts. One of them stated that Marks had
caused the first dynamiting to intimidate the Company
in connection with the hearing and three stated that he
had caused the later ones to intimidate it in connection
with the oral argument. The Company proposed by the
evidence of dynamiting to discredit Marks and Freeman,
on whose testimony the Trial Examiner appeared to re%y.
It also sought to diseredit Guy, who also had been a wit-
ness, on the claim that he knew, or must have known, of
the use of the $2,325 of the Union’s money for the purpose
of destroying respondent’s property. But it claimed
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more. It asserted evidence of a conspiracy to destroy
property to influence the pending case, which it contended
was not a good-faith labor controversy, but an unlawful
effort of Local B-9 to coerce the Company to require its
employees to join the union.

On February 28, 1940, the Board denied the Company’s
petition. It held that “the matters recited therein have
no relation to the issues in this proceeding.” The Board
went on to make findings on the issues, expressly reciting
that it did so “upon the entire record in the case.” While
the Board did not designate all of the testimony for
printing, it has certified it all to us, it has stricken no testi-
mony of any witness in question from the record and has
made no finding that any specific parts of it were not relied
upon.?

The report of the Trial Examiner, Dudley, had held
the Company’s attitude to be hostile and obstructive
toward the effort to unionize its men, relying substantially
on events as to which Guy, Marks, and Freeman had testi-
fied. The Board findings made but little reference to
the activities of Guy and no reference at all to Marks,
but reached the same conclusion as to the attitude of the

#Section 10 of the Act provides: “(c) The testimony taken . . .
shall be reduced to writing and filed with the Board. Thereafter,
in its discretion, the Board may upon notice take further testimony or
hear argument. . . . (d) Until a transcript of the record in a case
shall have been filed in a court, as hereinafter provided, the Board
may at any time, upon reasonable notice and in such manner as it
'_Shall deem proper, modify or set aside, in whole or in part, any find-
g or order made or issued by it. (e) The Board . .. shall certify
fmd file in the court a transeript of the entire record in the proceed-
ng, including the pleadings and testimony upon which such order
was entered and the findings and order of the Board. Upon such filing,
the court shall cause notice thereof to be served upon such person,
and thereupon shall have jurisdiction of the proceeding and of the
question determined therein, and shall have power to . . . enter upon
the pleadings, testimony, and proceedings set forth in such transeript
a decree . . .” 49 Stat. 454, 29 U. S. C. § 160.
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Company. The examiner had recommended ordering
immediate and full reinstatement of Freeman and that he
be made whole for all lost wages. The Board did not
follow that recommendation. The examiner had rec-
ommended an order that the Company withdraw all rec-
ognition from respondent Michiana Association as rep-
resentative of employees upon the ground of company
promotion and domination, and the Board so found and
so ordered. The examiner had also recommended that
the Company be ordered to cease and desist coercing em-
ployees in their right, among other things, to “join or
assist the International Brotherhood of Electrical Work-
ers, Local B-9.” The Board order dropped the name of
the union, but ordered respondent generally to cease and
desist from interfering with its employees in the exercise
of their right “to join or assist labor organizations.”

On December 13, 1940, the Board petitioned for en-
forcenient of its order and on July 29, 1941, the Company
petitioned the Circuit Court of Appeals for a remand to
the Board pursuant to § 10 (e) of the National Labor Rela-
tions Act. This petition referred to the earlier petition
to the Board and set forth under oath in addition that:
Marks, Freeman and another member of the Brotherhood
had been convicted of one of the dynamitings deseribed in
the petition and sentenced to terms of from two to four-
teen years in the state penitentiary; and two others had
pleaded guilty of other of the depredations. Marks had
said he obtained all of the money to purchase dynamite
and pay the dynamiters from the treasury of Internationa}l
Brotherhood of Electrical Workers, Local B-9. The peti-
tion also recited that during the hearings the Trial Exam-
iner asked a conference with the company attorney a¥1d
urged settlement of the case. He was told of the dynamit-
ing of November 24, 1938, and given references to artick?s
about the practices and methods of the officers of this
union, and to the record in Boyle v. United States, 259 F.
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803, in which the Circuit Court of Appeals for the Seventh
Circuit had affirmed a conviction of Michael J. Boyle, its
International Vice-President, and severely condemned his
methods in labor matters. The examiner replied, “Well,
your Company will be required some time to recognize
B-9 and you might as well do it now.” On three separate
later occasions different attorneys or officers of the Board
were informed of the depredations, but continued to urge
the Company to cease resistance in the case. The truth
of these statements has not been denied. Finally, the
Company asserted in its petition to the Court that on
reopening it would be able to prove that the Board’s wit-
nesses (not limited to Guy and Marks and Freeman) were
of such character that they are not entitled to credit and
belief, and that the case had no relation to the purposes
of the National Labor Relations Act.

The court below stated as one ground of the Company’s
case for remand that the tendered evidence was material
for the purpose of “impeaching the credibility of witnesses
before the Board on whose testimony the Board relied
for its finding of ultimate facts.” After referring to the
testimony of Guy and Marks, it said that “at the time of
the trial, the evidence adduced on the trial of the criminal
cases in the Indiana State Court involving these witnesses,
was not available to respondent or to the Board. The
new evidence is of such character that its consideration
by the Board would probably produce a different result.”
In support of its remand it went on to say that the ques-
tion whether the supervisory employees whose activities
had been found by the Board to constitute coercion on the
part of the Company “were acting on their own behalf
and that of their co-employees, or at the behest of the
respondent, is the crux of the case. . . . The new evi-

dence may throw some light on the issue of employer
domination,”
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Section 10 (e) of the National Labor Relations Act
authorizes the Circuit Court of Appeals to order additional
evidence to be taken when it is shown “to the satisfaction
of the court that such additional evidence is material,”
and that there were reasonable grounds for the failure to
adduce the evidence at the hearing.® In Southport
Petroleum Co. v. Labor Board, 315 U. S. 100, 104, we
sustained the Board’s contention and held that an applica-
tion for leave to adduce additional evidence thereunder
“was addressed to the sound judicial discretion of the
court.” The Board does not suggest that a different con-
struction should be put upon the Act when the court below
decides against, rather than for, it. The question it has
submitted for our decision is whether the court below
“acted arbitrarily” and “abused its discretion.” Thus,
in order to decide this case in favor of the Board we would
have to hold not merely that the evidence of dynamiting
would be a matter of indifference in our own view of the
case, but that the court designated by statute to exercise
discretion in the matter and which desired to know the
facts about it before passing on the sufficiency of the evi-
dence and the impartiality of the examiner and which
thought the finder of the facts should hear and consider
such evidence, must not only have been in error but must
also have abused its judicial discretion.

The Board argues that the decision below must be re-
versed on the grounds that the court erred in holding
that misconduct of the complainant before the Board
would go to the Board’s jurisdiction; that, as it contends,
the court held that a remand might result in the impeach-

349 Stat. 454455, 29 U. S. C. § 160 (e):

“_. . If either party shall apply to the court for leave to adduce
additional evidence and shall show to the satisfaction of the court that
such additional evidence is material and that there were reasonable
grounds for the failure to adduce such evidence in the hearing before
the Board, its member, agent, or agency, the court may order such
additional evidence to be taken before the Board, its member, agent,
or agency, and to be made a part of the transeript. . . .”
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ment of the credibility of Guy, Marks and Freeman, whose
testimony was either cumulative (being corroborated by
other witnesses) or entirely immaterial and not relied upon
by the Board; and that there is other substantial evidence
in the record to support the Board’s decision. The specifi-
cations of error in the petition for certiorari did not, how-
ever, take this narrow compass, but extended to the pro-
priety of the ruling of the court below upon the whole
case.! We have not confined ourselves to the scope of the
Board’s view of the case, and have examined all the evi-
dence in the certified transeript, and not merely the evi-
dence set forth in the printed record.®

We cannot agree with the view of the Circuit Court of
Appeals that the evidence might disqualify Local B-9
from making the charge of violation against the Company
or deprive the charge of force and effect, and thereby de-
feat the Board’s jurisdiction to hear the case.

The Act requires a charge before the Board may issue
a complaint, but omits any requirement that the charge
be filed by a labor organization or an employee.® In the
legislative hearings Senator Wagner, sponsor of the Bill,
strongly objected to a limitation on the classes of persons
who could lodge complaints with the Board. He said it
was often not prudent for the workman himself to make
a complaint against his employer, and that strangers to

*“1. The court below erred in remanding the case to the Board for
the taking of additional evidence as to the unlawful conduct of the
union which filed the charge against respondent.

“2. The court below erred in remanding the case to the Board in
order that the testimony of certain witnesses might be impeached.
B“?).d The court below erred in failing to enforce the order of the

oard.”

S Stromberg v. California, 283 U. 8. 359, 368; McCandless v. Furlaud,
203 U. 8. 67, 71.

*§10 (b), 49 Stat. 453, 29 U. 8. C. § 160 (b) provides that “When-
ever 1t is charged that any person has engaged or is engaging in any

such unfair labor practice, the Board . . . shall have power to issue
-+ . acomplaint. . . .”
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the labor contract were therefore permitted to make
the charge.” The charge is not proof. It merely sets in
motion the machinery of an inquiry. When a Board com-
plaint issues, the question is only the truth of its accusa-
tions. The charge does not even serve the purpose of a
pleading. Dubious character, evil or unlawful motives,
or bad faith of the informer cannot deprive the Board of
its jurisdiction to conduct the inquiry.

While we hold that misconduet of the union would not
deprive the Board of jurisdiction, this does not mean that
the Board may not properly consider such misconduct as
material to its own decision to entertain and proceed upon
the charge. The Board has wide discretion in the issue
of complaints. Indeed it did not act on a charge earlier
made by the C. I. O. against the same employer. It is
not required by the statute to move on every charge; it is
merely enabled to do so.* It may decline to be imposed

7 Hearings before the Committee on Education and Labor, United
States Senate, 74th Cong., 1st Sess., on S. 1958, Washington, Govern-
ment Printing Office, Part 3 (1935), pp. 439-442.

8 Compare the following statistics on the disposition of charges filed
with the Board:

Percentage of total cases on docket

Cases closed before issuance of for fiscal years ending:
complaint: 1937+ 1938f 1939%  1941%*
132 SR IE T e 6 86 8dd Bds 32.1 345 279 30.3
Bysidismissalizs 8415 e 13.5 134 76 9.7
By withdrawal............ TAY o 17.7 178 206
By other means........... 2 12 5 2
Cases disposed of after issuance
oficomplainG e s e iy Foan 3.0 2.5 5] 6.6
Gasesupending M e yianr. 8 2okl 436 307 407 327

+Report of the National Labor Relations Board (1937) 20.

1Report of the National Labor Relations Board (1938) 31.

*Report of the National Labor Relations Board (1939) 34.

#¥Report of the National Labor Relations Board (1941) 26.

Statistics for 1940 are set up on a slightly different basis, but indicate
a trend like that of the years set forth above. Report of the National
Labor Relations Board (1940) 20.
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upon or to submit its process to abuse. The Board might
properly withhold or dismiss its own complaint if it should
appear that the charge is so related to a course of violence
and destruction, carried on for the purpose of coercing an
employer to help herd its employees into the complain-
ing union, as to constitute an abuse of the Board’s
process.

The Company claims support for this inference as to
the purpose of the organizers in the testimony of Guy,
Business Manager of Local B-9. It appears that he and
Marks, his assistant, called on Thomas F. English, operat-
ing head of the Company, in the Spring of 1937. Guy
testified that the purpose was “along the lines” of get-
ting the assistance of English in causing the employees
to come into Local B-9 instead of into a C. I. O. union
or an independent union. Guy said, “we decided” to
“take over the organization” of the men, that “we had
jurisdiction in this particular community or part of the
State, and if they were going to be organized that they
rightfully belonged in our organization.” Their propo-
sition to the Company that it cause the men to join Local
B-9 was a proposal to violate the National Labor Rela-
tions Act, whose purpose is to protect the workmen from
employer pressure and leave them free to choose for them-
selves whether, and with whom, they will associate. The
Company refused, and English later warned that the or-
ganizers must cease representing to the men that the
Company favored Local B-9.

Later another meeting was called by a Field Examiner
for the National Labor Relations Board, attended by the
Fj ield Examiner, Guy, Marks and Company representa-
tives. On questioning, Guy recalled that Boyle, Vice-
President of the Brotherhood, had also been there. The
tompany attorney made an offer of proof at the hearing
that this meeting was held on May 5, 1938, at the instance
of the Field Examiner, who stated that a series of inci-
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dents recited constituted a violation by the Company
of the Labor Relations Act and “asked Mr. Boyle what
recommendation he would make.” The Trial Examiner
rejected the proof.®

Apart from the materiality of the additional evidence
on the question of the Board’s discretion as to whether
it would institute or continue a case on the recommenda-
tion and charges of this informer under the circumstances
now appearing, its materiality on other branches of the
case is sufficiently established to support the Court’s ex-
ercise of discretion in ordering taking of new testimony.
We think this course of violence and lawlessness concur-
rent with the Board proceedings, apparently instigated by
those who stand to gain from the Board’s decisions, par-
ticipated in by parties and witnesses, may not be said to
lack possible materiality on other issues of the case. The
question goes to the fairness of giving absolute finality to
the Board’s findings of fact where there has been a refusal
to hear and incorporate in the record such evidence as may
be produced of such a conspiracy.

The testimony ordered to be heard goes to the credibil-
ity of Marks and Freeman, and perhaps to that of Guy,
X three witnesses whom the Board’s staff thought useful to

call, and on whom the examiner plainly relied. The
Board expressly accepted and relied upon the version of
events as to which Guy testified.® Local B-9 was a party

® This was on November 28, 1938, the first day of the hearing.
On December 9, 1938, the last day of the hearing, Charles B. Calvert,
English’s assistant, testified without objection that Boyle’s response
was “I guess that is about it.” ’

10 The Board found that: Earl Livelsberger, one of the Companys
general line foremen, and Glenn Carlton, his assistant, were amt?ng
those invited to attend a meeting of Local B-9 in April, 1937. During
the course of the meeting, Guy, learning from several Company em-
ployees that they were sitting in a car outside the meeti}ng hall, l.eft
it and invited them to come to the meeting. Carlton declined, stating
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to the proceeding and appeared throughout the hearings
by Guy, who managed its interests. He, the Business
Manager, was the first witness; and Marks, his assistant,
the second. Aside from English, operating head of the
Company, and employees who were members of what the

that he could get the information anyway. Carlton and Livelsberger
were in a position to observe, and did observe, who attended the meet-
ing. “The fact that Guy’s attention was called to the presence of
Livelsberger and Carlton indicates that the respondent’s employees
were aware of the supervisory surveillance of their meeting place.
. . . Although Livelsberger and Carlton were invited to the meeting
and therefore their attendance at the meeting itself would not have
discouraged membership in the Brotherhood, it is clear, and we find
that their stationing themselves outside the meeting place was for
the purpose of serutinizing those who entered and thereby discourag-
ing employees from attending such meetings.” It also found that
since Livelsberger and Carlton were supervisory employees whose
activities were attributable to the Company, their conduct constituted
a violation by the Company of the rights guaranteed the employees
in § 7 of the Act.

Carlton and Livelsberger, called as witnesses for the Company, ad-
mitted being across the street from the hall at the time of the meet-
ing. Livelsherger testified that he had belonged to the Brotherhood
for three years after 1919, but got “disgusted”’” and dropped out;
and that he did not go into the meeting because “I didn’t see anyone
there that I cared much about association in membership with.” Carl-
ton testified to the same effect as to his reason for staying out. There
were about fourteen men at this meeting, including Claude F. Buckley,
Dewey Edwards, Guy, Albert Otis and Lester Shields.

Frank Claeys testified that he saw Carlton outside, and “wanted to
get out of there,” but that he had nevertheless attended the meeting.
Guy testified that Buckley, and probably others, had told him of Carl-
ton’s presence outside the hall, and that when he went out and invited
Carlton to attend and learn firsthand what was going on, he was told
by Qarlton that he would get the information anyway. Ralph L.
Hoblitzel was the only one to corroborate this statement, and Carlton
denied having made it.

As to Buckley, Claeys, Edwards, Hoblitzel, Otis and Shields, all

B'oard witnesses and affiliated with Local B-9, see the following
discussion.
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Board found to be a company-dominated union,® the
Board called twenty witnesses. Of these, fourteen be-
sides Guy, Marks and Freeman, were affiliated with Local
B-9.2 Of these fourteen, eight had come to work shortly
before or during Local B-9’s organizing campaign which,
as Guy and Marks testified and the Board found, began
in the Fall of 1935 One of these, Buckley, admitted
knowing Boyle, and Marks testified that he knew Buckley
before he came to work for the Company. Marks also
testified that he began organizational efforts by getting
in touch with Buckley and Shields, who, like Buckley,
came to work in 1935. Buckley called the first meeting
for Local B-9 among the Company’s employees. Ed-
wards, an officer of Local B-9, was another of the new
employees who figured in the case. He testified that he
had known Marks for approximately four years and had
seen him “quite a number of times” and in “a number of
places.” Otis, another 1935 arrival, went from Chicago,
where he was employed at the time of the hearing, to South
Bend to see a sick friend whom he had not seen or cor-
responded with for a year. On the way he happened to
see Edwards out in a field hunting, and talked to him
there. This was around Thanksgiving time of 1938.
The South Bend substation was dynamited November 24,
1938. The company attorney on cross-examination
asked “What did you talk about?” Otis answered: “That

11 Witnesses presented by the Board and affiliated with respondent
Michiana were: Geraldine Carlson, Ray M. Collins, Taylor Edgell,
George S. Holmes, and Nelson D. Lambert.

12 Claude F. Buckley, Frank Claeys, Ernest Durfey, Dewey Edwards,
Forrest Elkins, E. J. Ernst, Charles A. Havlin, Ralph L. Hoblitzel,
Walter Hulwick, Russell H. Kidder, Eugene S. Lee, Albert Otis, Earl
Seeley, and Lester Shields. Three others of the Board’s witnesses were
affiliated with the C. 1. O. .

13 Otis, April, 1935; Edwards, May, 1935; Buckley and Hulwick,
July, 1935; Shields, August, 1935; Durfey, October, 1935; Seeley, Oc-
tober, 1936; Elkins, May, 1937. Kidder came to work in September,

1934.
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is none of your business either.” The Board attorney
then objected to the question, which was never answered
beyond a denial that they talked about the Company.
Otis was twenty-seven years old at the time of the hear-
ing and had worked for at least ten public utility concerns
and one manufacturing plant in a short period. Asked on
cross-examination the reason for his peculiarly acute
memory in respect to the period of his employment by
another electric company, he answered that it was because
“an incident happened that isn’t any affair of the court.”
Freeman, one of those convicted of the dynamiting, was
a witness, testified at length as to alleged unfair practices
of the Company, as did others affiliated with Local B-9,
including those mentioned above.

It is idle in this context to say that because the Board
now denies it relied on the evidence of the two who were
convicted, because it was willing to omit their testimony
from the record, and because it rejected the examiner’s
recommended relief to Freeman, the door should be closed
to any inquiry about the knowledge or responsibility of
members of this group for these acts of violence. The
items recited and many others revealed by the transeript
of testimony, as well as the printed record, give support
for the lower court’s belief that the evidence, if taken,
might change the results. The convicted witnesses and
many of the others on whom the Board must have relied
were not only co-members of Local B-9, but they were
cooperating in promoting its fight against the Company.
It is unrealistic to say that this union was granted nothing
by the Board’s order or that no relief has been given to this
particular union. The C. I. O. had practically with-
drawn ** and the Board’s order disestablishes respondent

“.A C.1. O. charter had issued to a group of Company employees in
April, 1037. This group met with little success, and, failing to get the
assistance of an organizer from the main body, the men transferred to
Local B-9 in October, 1937.

513236—43—vol. 318——6
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Michiana. This not only leaves the field free to Local
B-9 and breaks up the only center of resistance to it, but
the Board prohibits any interference with the employees’
right “to join or assist labor organizations.” That includes
this one, and for practical purposes at this time, none other.
Local B-9 was the complainant, its effort to organize
was at stake, and the relations shown are such that cross-
examination to ascertain whether the witnesses had any
part in such violence would appear proper. It must be
remembered that not only is the credibility of these men
involved, but the decision itself turns on an interpretation
of their acts and of the acts and attitudes of supervisors
toward them and whether the employees were in good
faith in testifying to the reasons for preferring an associa-
tion of their own to Local B-9. We see no reason why
witnesses so identified with the organizing effort of the
dynamiters should not be questioned on a subject that
might reveal bias in their testimony and might also explain
acts of alleged discrimination against them.

We especially see no reason for holding that officers or
members of Local B-9 should be spared such inquiry when
the subject was thought by the Trial Examiner a fit one
on which to examine the head of the employees’ associa-
tion. One George S. Holmes was president of respondent
Michiana, which the Board holds to be the product of
unlawful company activity and orders to be disestablished.
He was a distribution engineer who had been employe.d
by the Company for many years. After testifying to his
understanding of the reasons for the formation of Michiaya
as being the fact of outside organizations ‘“creating a d1§-
turbance and jeopardizing the present working condi-
tions,” the relative amounts of dues® and directness of

15 Marks testified that dues in the Brotherhood were 1159 of average
earnings, and initiation fees $10 for journeymen_ a.ln.d $7 for helpers.
Dues for Michiana were 25¢ per month, with an initiation fee of $1.
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approach to the company officials through Michiana,*® he
was questioned by the Trial Examiner. One of the ques-
tions put by the Trial Examiner was “Supposing that there
was an organization formed to throw bombs at the com-
pany’s plant every Saturday night, would you become
president of such an organization?”’” Holmes said that he
doubted that extremely. The examiner also asked him,
in connection with his attitude as to the proper technique
of bargaining with the Company, “Would you suggest cut-
ting down electricity and turning off electric lights?” He
was told by Holmes that “. .. if you get the entire
community adversely prejudiced against you, you would
have tough going, regardless of how you acted toward the
company.” If questioning as to hypothetical bombings
was deemed material and relevant to discredit Holmes’
claim of independence of Company domination, which is
the only purpose apparent, we would think it a little diffi-
cult to contend that it is improper to inquire as to the atti-
tudes of those closely associated with those convicted of
actual bombings as to their knowledge and attitude in
relation to them.

It is at least reasonably conceivable that further inquiry
into the depredations will bear not only upon the effect to
be given the testimony of any further participants or con-
spirators thereby disclosed, but also upon that of wit-
hesses whose testimony might without such inquiry be
taken to indicate company domination of Michiana.
Many supervisory and other employees voiced opposition

1 According to the testimony of Guy and Marks, grievances as to
Wages and working conditions were considered by local bodies set up
within B-9, and then referred to Marks, who would endeavor to adjust
them. If he failed, the matter would be taken up with Guy in Chicago,
Wh?; with the executive board and membership of the main body—
variously stated by Guy to number from 2,500 to 3,500—would decide
th'e matter. Local bodies apparently had no power to settle their own
grievances by approaching the management.
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to the intrusion of “outsiders” into their affairs.”™ Pres-
ent knowledge and further investigation of the depreda-
tions seem not altogether unlikely to lend credibility to
their testimony that they had acted to protect their own
interests and not as participants in Company interference.
Testimony of employees that they organized Michiana
because they did not wish to accept the leadership of
Local B-9, and that Michiana was the produet of their
own preference rather than of Company pressure or in-
terference, has been wholly disbelieved by the Board. It

17 Two examples suffice:

The Board made a number of findings with respect to the activity
of Jack Betly, a lineman employed by the Company since 1929, who
had been particularly active in the organization of Michiana. It
quoted from a petition which he had circulated. The petition was
entitled “S. A. F. E.”, and read in the part quoted by the Board as
follows: “We, the older men in the employ of this company, believe
that we have men among us that can intelligently arbitrate with the
management without resorting to radicalism and dictation of out-
siders. Our meeting will be posted in the near future.” Some time
before Betly got out his petition he had been solicited by Otis, Shields,
and Marks to rejoin the Brotherhood, to which he had belonged in
1915. According to his testimony, they had called him out in the
evening to their car, and had refused to come into his home, thus
causing him some uneasiness. He was invited to attend, and did
attend, the first Local B-9 meeting. He testified further that at a
later meeting he had difficulties with Otis who “took a slough” at him
and bumped his head against a wall, and that shortly after this he
went home and got out his petition.

The Board also quoted at some length from the testimony of Harter,
a foreman, as to his questioning of employees with respect to Local B-9
matters, and found that such questioning constituted a violation by
the Company of the Act. His story was that the men he questioned
were members of his line crew who had been acting “tight” and as
though they had more on their minds than linemen working on charged
inter-city power lines should have; that his questioning divulgefi
similar visits by Shields and Otis upon two of the three men in his
crew; and that outside unions were “bothering . . . I know I was
wondering if they was going to move their trunks in and pqt up at
my place, or whether I would have to move out and let them in.”
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might well be rejected when Local B-9 appears only in the
light of an ardent but lawful champion of workmen’s wel-
fare. The testimony of many employees was critical of
Local B-9, but the grounds were not clearly articulated.
But their aversion to the B-9 leadership, disbelieved by
the Board when no very tangible reason was brought out
to explain it, may be entirely credible when it appears that
even poorly explained apprehensions were justified and
that there was ample reason for avoiding entanglement
with the men who officered Local B-9 and who are now
convicted—injuring no doubt the cause of those whom
they were trying to “take over.”

Undoubtedly, an element of fair judicial discretion
vested in the court below consists of respect for a wide
range of discretion in the Board itself as to when it should
or should not inquire into allegations of violence or threats
of violence by witnesses or parties before it. It must not
be overlooked, however, that the evidence on which the
Court reopened this case was substantially different from
that on which the Board refused to do s0.** Charges that
violence has been threatened or encouraged are frequent
and easy in negotiations that proceed in an air of belliger-
ency. Both sides regard labor relations as tough business,
and not only vital interests but passions and sensitivities
as to prestige are involved. Neither side is lightly to be
held answerable for acts where responsibility cannot be
fixed. Few tasks of leadership are more difficult than

18. Facts appearing in the petition to the Court not contained in the
petition to the Board were: the conviction of men who had earlier
confessed, and of Marks, who had not confessed; and the efforts by
the Trial Examiner during the hearing, and by other attorneys or
oﬂici_als of the Board after the hearing, to get the Company to consent
to disestablishment of Michiana despite charges that the Local had
caused the dynamitings.

It also appeared from the Board’s response to the petition to the
Court that at least one of the non-employee dynamiters hired by
Marks was also a member of the Brotherhood.
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those which confront those who represent labor. If they
are gentle, they are often unheeded; and if they are blunt,
they are often held up as menacing. The Board is not
required to sidetrack proceedings involving an employer’s
violation of the labor law while it explores irrelevant
derelictions of parties or witnesses or acts of unknown or
irresponsible persons.

The Act accords a great degree of finality to the Board’s
findings of fact, and this Court has been insistent that the
admonition of the Act be strictly observed. But courts
which are required upon a limited review to lend their
enforcement powers to the Board’s orders are granted
some discretion to see that the hearings out of which the
conclusive findings emanate do not shut off a party’s right
to produce evidence or conduct cross-examination ma-
terial to the issue. The statute demands respect for the
judgment of the Board as to what the evidence proves.
But the court is given discretion to see that before a
party’s rights are finally foreclosed his case has been fairly
heard. Findings cannot be said to have been fairly
reached unless material evidence which might impeach,
as well as that which will support, its findings, is heard
and weighed.

We will not assume in the circumstances of this case
that the Board will in any event refuse to modify its con-
clusions. Since the court below has not yet passed on
the issue of sufficiency of the evidence to sustain the find-
ing that Michiana is a company-dominated union, any
assumption that it is such can be only tentative unless we
are to deny the Company the right to review granted by
the Act. One of the very issues yet to be decided, and on
which the court below desires the light of additional evi-
dence, is whether Michiana was, as its officers and mem-
bers testified, a true employee organization, formed to get
away from Local B-9, or whether it was a company tool,
as the Board has inferred from testimony, much of it from
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Local B-9 sources. We have no warrant to assume that
the Board will find that it is company-dominated, no mat-
ter what the additional proof may show as to the motives
of the men who organized it. We do not prejudge the
issue—we hold only that it is not unreasonable or an abuse
of judicial power to reserve judgment on it until the full
story has been heard and judged by the Board itself.

The Labor Relations Act contemplates submission of

disputes as to labor practices of employers to reasoned
and impartial determination after full and fair hearing.
If by that procedure there is found wrong-doing on both
sides, the Board can act to prevent the employer wrong-
doing prohibited by the Act, even though it can not reach
other wrong-doing. But the process of presenting cases
to it must be kept free from forces generating bias or in-
timidation. Dynamiting or display of force by either
party has no place in the procedures which lead to rea-
soned judgments. The influence of lawless force directed
toward parties or witnesses to proceedings during their
pendency is so sinister and undermining of the process of
adjudication itself that no court should regard it with in-
difference or shelter it from exposure and inquiry. The
remedies of the law are substitutes for violence, not sup-
plements to violence, and it is proper that courts and ad-
ministrative bodies so employ their discretion as to dispel
any belief that use of dynamite will advance legal
remedies.
s Further delay in this case is to be regretted, particularly
In view of the long delay that has already occurred. We
set out in the footnote the facts in this regard, which we
do not recite as any eriticism of the Board, which in turn
has suggested no criticism of the Company.*

*® The complaint was served November 15, 1938 and the hearing set
for November 28. A continuance was requested by the Company on
the ground of illness of its attorney, but was refused. The Board pre-
sented its evidence in six days, the Company in three. The hearings
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In view of the whole record the order of the court below
is not arbitrary or unreasonable or an abuse of discretion.
Itis

Affirmed.

MR. JusTicE BLACK, with whom MR. Jusrice DoucLas
and MR. Justice MURPHY concur, dissenting.

A desire to punish dynamiters does not justify a failure
to protect respondent’s employees, innocent of wrong-
doing, in their freedom either to bargain cellectively
through representatives of their own choosing or to be
represented by no one at all. Without relying in the
slightest degree on the evidence of persons convicted of or
charged with dynamiting, the Board found the Associa-
tion to be company-dominated. Its order gave no benefit
to anyone even remotely suspected of complicity in the
crimes charged. Instead it carefully eliminated such in-
dividuals, and the Union, from the scope of its award and
gave no credence to the suspect witnesses. The sole issue
for the courts to determine is whether there is, in the tes-

closed on December 9, 1938, and the Trial Examiner’s intermediate
report was filed on July 27, 1939—a little more than seven months
later. The Company’s exceptions were filed September 1, 1939, and
the Board set them for hearing on November 9, 1939. The Board had
not decided the case when, on February 19, 1940, the Company
petitioned it for a rehearing with regard to the evidence of the dep-
redations obtained by the arrest of all, and the confessions of some,
of the participants, all occurring since February 1, 1940. Nine days
later the Board decided the case. On December 13, 1940, the Board
petitioned the court below for enforcement of its order, and the court
rendered its decision on December 12, 1941. On February 19, 1942,
after the time for filing a petition for rehearing had expired, the
Board moved for leave to file it out of time. The court denied. .the
motion, and on March 9, 1942, three days before the time to petition
this Court for a writ for certiorari had expired, the Board asked and
obtained an extension of time to April 11, 1942, in which to file its
petition. The petition was filed on that date, granted on May 25, and
argument in this Court was completed November 16, 1942.
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timony of witnesses untainted by any suspicion, sufficient
evidence to support the Board findings that the employer
has (1) set up a company-dominated union contrary to
§ 8 (2) of the Act, and (2) interfered with, restrained and
coerced its employees in exercising their right to belong
to the union of their choice contrary to §8 (1). The
Board order, requiring disestablishment of the dominated
union and cessation of interference, contemplates only
that this Company shall not intimidate or coerce its em-
ployees—that it shall leave them free. This freedom is
their legal right; and crime by some of them cannot justify
the Company in destroying the freedom of all, or even a
few of them. Under our government guilt is personal;
it cannot, or at least should not, attaint the innocent; it
cannot, or should not provide an excuse for one injured
by it to invade the liberty of others. In short, the crimes
of some of these employees, or of the non-employee mem-
bers of a union, cannot have relevance to the two issues
the Board decided.

I agree with the Court that alleged errors in the admin-
istration of the hearing by the trial examiner or by the
Board officials are not properly before us. Such questions
can be considered when the case is properly reviewed by
the court below. Having agreed with the Court that this
question is now irrelevant, I cannot join in discussing, as
the Court does, the propriety of alleged statements to one
Boyle, and reserve all opinion on this phase of the case.

If the evidence respondent asks to offer has any rele-
vance whatever, it must be for one of two reasons: that
(a) the Union’s purposes in filing the complaint were not
salutary and that the character of its activities was such
that. the Board might upon hearing the proffered evidence
decline to exercise any jurisdiction to protect the rights of
employees, even the innocent; or (b) that the Board’s

gi;c.n?sses were of such character as to be unworthy of
elief,
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The first of these grounds surely has no real merit.
There is of course no reason why a meritorious complaint
should be dismissed merely because of the bad character
of one who makes the charge. The ill character of a com-
plainant, or of witnesses, provides no excuse for leaving
the public interest unprotected. A witness can be im-
peached in a proper manner; but the opinion here seems
to suggest that administrative agencies should hereafter
spend a large part of their time in trying complainants
instead of those charged with violating the law. Now, four
years after this proceeding began, it is broadly hinted that
the Board should permit the employer to try the informer
and it is clearly implied that if the complaining union is
proved evil, the employees should not be free of company-
domination no matter how extreme it may be. If the
practice here suggested is not soon repudiated, a new
method will have been provided in which to paralyze
administrative agencies by discursive delay.

As has been noted, the Board has carefully eliminated
from its order all provisions which would specifically bene-
fit the Union, and I see no reason for ordering it to take
new evidence of the character of a union to which it has
granted nothing at all. Despite this there is a premise,
vaguely stated but nonetheless permeating the opinion of
the Court, that evidence of the bad character of the Union
would require the Board to take some other action; that
somehow, as a practical matter, the Board, despite its
careful effort to avoid such a result, has aided the Union
which brought the charges. But if the desire be to punish
the Union, I cannot agree that this should be done by
compelling innocent employees to remain in a dominated
Association. If the Board’s order requiring the disestab-
lishment of the Association is found to be supported by
evidence, the employees may form a genuine independent
union, they may join some other organization, or they
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may choose to remain unorganized. A requirement that,
for their own good, they must remain in a company-domi-
nated union to avoid any possibility of their aiding the
wrongdoers denies them the freedom of choice which the
Act preserves. Whatever character the Union may be
found to have, the Board’s protection to respondent’s
employees should not be disturbed because of it.

The motion for permission to offer new evidence attack-
ing the credibility of witnesses raises a different ques-
tion—one going to the quality of evidence on which a
conclusion is to be reached. The Board, after full con-
sideration, denied the motion because it found that the
proffered evidence even if true had no relation to the issue
of Company coercion of its employees. Whether a case
shall be reopened after the evidence is closed, is, in courts,
ordinarily a matter of discretion. I think the Board’s
action in this proceeding can not be said to be an unfair
exercise of discretion and that in any event it was correct
in holding the evidence irrelevant to the limited issues it
decided.

It must be remembered that the fundamental issue
which the Board decided here is whether the Association
is company-dominated. We are told that testimony con-
cerning the misdeeds of the electrical workers are material
to this conclusion because the Board relied on witnesses
Marks, Freeman, and Guy; because the Board “must have
relied” on other union witnesses; because the Board’s
decision may drive the employees into the offending
Union; because an Association official was asked hypo-
thetical questions about bombing; and because company
witnesses might have been more credible if the full facts
of violence had been known.

To support its view that the Board might have dis-
believed certain of its witnesses had the full facts been
known, the Court has gone not only to the testimony
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which has been printed by the Board and the Company
and offered by the Board as the basis of its case, but has
searched evidence to which the Board has made no refer-
ence in its findings and which it has not offered as of any
credibility at all. Evidently the Board is to be required
to re-examine that evidence in which it has already, by
rejection of it, expressed disbelief. I think no possible
good can come from reconsidering evidence once rejected
for the purpose of re-rejecting it.

The Board called sixteen Union witnesses. The three
most under suspicion for dynamiting were Guy, Marks,
and Freeman. Guy’s testimony, as submitted by the
Board in support of its finding, is that two company
supervisors kept a Union meeting under surveillance, a
fact conceded by the supervisors. Marks testified that
the Company did not interfere with union organization,
and Freeman testified that Holmes, president of the As-
sociation, was respected by his fellow employees. A more
innocuous or colorless collection of evidence can scarcely
be imagined. The testimony of six other Union wit-
nesses, as reflected by the printed record, is equally
trifling, while that of the other seven, which fills about
four per cent of the printed record, was not relied on by
the Board in its findings.

The ultimate Board holding before the Circuit Court of
Appeals for review is that the Association was company-
dominated. This holding rests almost exclusively on the
testimony of Company witnesses or witnesses affiliated
with the Association. There is not even a hint that these
witnesses were intimidated or interfered with in any way,
or that they told anything but the truth. If it be assumed
that Guy, Freeman, and Marks are wholly unworthy of
belief, this basic testimony given by Company witnesses
would still be unaffected. The suggestion made by the
Court, not raised by the Company either in its Petltlon
for rehearing to the Board or in its motion for remand in
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the Circuit Court of Appeals, that examination into the
dynamiting will reflect on the attitude of the employees
toward the Union during the earlier organizational period,
therefore misses the heart of the case. If the Company’s
supervisory representatives did organize and dominate
the Association, the Association is company-dominated
and the Board’s order should be upheld, I. 4. of M. v.
Labor Board, 311 U. S. 72, 79, 80; if they did not, the
Board’s order should not be enforced. The character of
organizers of a separate and distinet union contributes
nothing to the issue of Company conduct.

The last suggestion as to the materiality of further in-
vestigation into the dynamiting is that for some reason
the trial examiner asked Holmes questions concerning his
view on violence in labor disputes. Holmes expressed a
proper respect for law and order, and it is incredible
that a new hearing would either cause him to alter his
view in this regard or change the Board’s respect for his
conclusion.

It will not seem odd that so much of the evidence orig-
inally introduced by the Board was eventually deemed
irrelevant to the final decision when it is realized that the
original charge against the respondent was much broader
than the final holding. This evidence, directed to the sup-
port of these peripheral charges, lost all consequence for
this case when the Board declined to believe the charges
themselves. For example, the original complaint alleged
that one Elkins was wrongfully discharged. Since both
the trial examiner and the Board found the charge unsup-
ported, Elking’ testimony in this respect and all that sup-
ports it drops completely from the case. The opinion of
the Court appears to require re-assessment of such surplus
testimony offered in behalf of charges concluded to be un-
founded.

Of course no Court should shelter dynamiters from ex-
posure and inquiry. But compelling the Board to digress
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from the adjudication of a labor dispute in which such
dynamiting has no part into a pursuit of the guilty, pun-
ishes the innocent employees of respondent rather than
the evildoers themselves. The Labor Board is no fair
substltute for a grand jury or a criminal court.

"If the Board had denied respondents an opportunity to
offer newly discovered evidence which tended to show that
witnesses to material facts relied on by the Board had
since the hearing been convicted of serious crimes affect-
ing their credibility, I would not object to sending the
matter back to the Board. But analysis of the record
demonstrates that no such thing occurred. I think we
should send the case back to the Circuit Court of Appeals
for the normal review procedure.

O'DONNELL ». GREAT LAKES DREDGE &
DOCK CO.

CERTIORARI TO THE CIRCUIT COURT OF APPFALS FOR THE
SEVENTH CIRCUIT.

No. 320. Argued January 6, 1943.—Decided February 1, 1943.

1. A deckhand in the service of a vessel plying navigable waters
in interstate commerce, who was ordered by the master to go
ashore and assist in repairing, at its connection with a land
pipe, a conduit through which the vessel was unloading cargo,
and who while thus engaged was injured by the negligence of a
fellow servant, has a right of recovery under the Jones Act, 46
U. S. C. § 688, which gives a right of action to a seaman injured
“in the course of his employment.” P. 38.

2. The Jones Act as so applied is constitutional, even though the
injury was inflicted while the seaman was on shore. P. 43.

3. The constitutional authority of Congress to provide such a remedy
for seamen derives from its authority to regulate commerce, and
its power to make laws which shall be necessary and proper to
carry into execution powers vested by the Constitution in the
government or any department of it, including the judicial power
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which extends “to all Cases of admiralty and maritime Juris-
diction.” P. 39.

4. There is nothing in the constitutional grant of admiralty jurisdic-
tion to preclude Congress from modifying or supplementing the
rules of the maritime law as experience or changing conditions
may require, at least with respect to those matters which tradi-
tionally have been within the cognizance of admiralty courts
either because they are events occurring on navigable waters, or
because they are the subject matter of maritime contracts or
relate to maritime services. P. 40.

5. The right of recovery in the Jones Act is given to the seaman as
such, and, as in the case of maintenance and cure, the admiralty
jurisdiction over the suit depends not on the place where the injury
is inflicted but on the nature of the service and its relationship to
the operation of the vessel plying in navigable waters. P. 42.

6. Since the subject matter—the seaman’s right to compensation for
injuries received in the course of his employment—is one tradi-
tionally cognizable in admiralty, the Jones Act, by enlarging the
remedy, did not go beyond modification of substantive rules of the
maritime law well within the scope of the admiralty jurisdiction,
whether the vessel, plying navigable waters, be engaged in inter-
state commerce or not. P. 43.

7. The fact that Congress has provided that suits under the Jones
Act may be tried by jury, on the law rather than on the admiralty
side of the federal courts, does not require a conclusion different
from that here reached. P.43.

127 F. 2d 901, reversed.

CErTIORARI, 317 U. 8. 611, to review a judgment denying
recovery in an action under the Jones Act.

Mr. Walter F. Dodd for petitioner.
Mr. Ezra L. D’Isa for respondent.

3 Mg. Crier Justice Stone delivered the opinion of the
ourt,.

The question for decision is whether a seaman injured
on shore while in the service of his vessel is entitled to
recover for his injuries in a suit brought against his em-
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ployer under the Jones Act. § 33, Merchant Marine Act
of 1920, 41 Stat. 1007, 46 U. S. C. § 688.

Petitioner was a deckhand on respondent’s vessel
“Michigan,” engaged in transporting sand from Indiana
to Illinois over the navigable waters of Lake Michigan.
As her cargo was being discharged through a conduit
passing from the hatch and connected at its outer end
to a land pipe by means of a gasket, petitioner was or-
dered by the master to go ashore to assist in repair of the
gasket connection. While he was so engaged the alleged
negligence of a fellow employee caused a heavy counter-
weight, used to support the gasket, to fall on petitioner
and cause the injuries of which he complains. The district
court dismissed the cause of action under the Jones Act
and granted an award for wages. The Court of Appeals
for the Seventh Circuit modified the judgment, 127 F.
2d 901, by allowing an additional award for maintenance
and cure, but held that no recovery could be had under
the Jones Act for injury to a seaman not occurring on
navigable waters. We granted certiorari, 317 U. S. 611, the
question being one of importance in the application of the
Jones Act.

The Jones Act, so far as presently relevant, provides:

“Any seaman who shall suffer personal injury in the
course of his employment may, at his election, maintain
an action for damages at law, with the right of trial by
jury, and in such action all statutes of the United States
modifying or extending the common-law right or remedy
in cases of personal injury to railway employees shall
apply . ..”

The Act thus made applicable to seamen injured in the
course of their employment the provisions of the Federal
Employers Liability Act, 45 U. S. C. §§ 51-60, which gives
to railroad employees a right of recovery for injuries re-
sulting from the negligence of their employer, its agents
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or employees. Panama R. Co. v. Johnson, 264 U. 8. 375;
The Arizona v. Anelich, 298 U. S. 110. The term ‘“‘sea-
men’’ has been interpreted to embrace those employed on a
vessel in rendering the services customarily performed by
seamen, including stevedores while temporarily engaged
in stowing cargo on the vessel. International Stevedoring
Co. v. Haverty, 272 U. 8. 50; Buzynski v. Luckenbach
8.8.Co.,277U.S.226. There is nothing in the legislative
history of the Jones Act to indicate that its words “in the
course of his employment” do not mean what they say or
that they were intended to be restricted to injuries oc-
curring on navigable waters. On the contrary it seems
plain that in taking over the principles of recovery already
established for railroad employees and extending them
in the new admiralty setting (see The Arizona v. Anelich,
supra) to any seaman injured “in the course of his em-
ployment,” Congress, in the absence of any indication of a
different purpose, must be taken to have intended to make
them applicable so far as the words and the Constitution
permit, and to have given to them the full support of all
the constitutional power it possessed. Hence the Act
allows the recovery sought unless the Constitution
forbids it.

The constitutional authority of Congress to provide such
aremedy for seamen derives from its authority to regulate
commerce, Second Employers’ Liability Cases, 223 U. 8.
1, and its power to make laws which shall be necessary
and proper to carry into execution powers vested by the
Constitution in the government or any department of it,
Article I, § 8, cl. 18, including the judicial power which,
by Ar‘ticle III, § 2, extends “to all Cases of admiralty and
aritime Jurisdiction.” By § 9 of the Judiciary Act of
1789, 1 Stat. 76, 28 U. S. C. § 371 (Third), Congress con-
ferred on the district courts “exclusive original cognizance
of all civil causes of admiralty and maritime jurisdiction

+ + . saving to suitors, in all cases, the right of a common
513236——43~‘V01. 318 7
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law remedy where the common law is competent to give
it . . .” By the grant of admiralty and maritime juris-
diction in the Judiciary Article, and § 9 of the Judiciary
Act, the national government took over the traditional
body of rules, precepts and practices known to lawyers and
legislators as the maritime law, so far as the courts in-
vested with admiralty jurisdiction should accept and ap-
ply them. Waring v. Clarke, 5 How. 441, 459; The Lotta-
wanna, 21 Wall. 558, 576; In re Garnett, 141 U. S. 1, 14;
Detroit Trust Co. v. The Barlum, 293 U. S. 21, 43, and
cases cited.,

It is true that the jurisdiction in admiralty in cases of
tort or collision is in general limited to events occurring
on navigable waters, Waring v. Clarke, supra; cf. The
Blackheath, 195 U. S. 361, and that the maritime law gave
to seamen no right to recover compensatory damages for
injuries suffered from negligence. The Osceola, 189 U. S.
158, 172, 175; Pacific 8. S. Co. v. Peterson, 278 U. S. 130,
134. It allowed such recovery if the injury resulted from
unseaworthiness of the vessel or her tackle, The Osceola,
supra, 173, 175, and permitted recovery of maintenance
and cure, ordinarily measured by wages and the cost of
reasonable medical care, if the seaman was injured or dis-
abled in the course of his employment. The Osceola,
supra, 172-75; The Iroquois, 194 U. S. 240; Calmar S. 8.
Corp.v. Taylor,303 U. 8. 525, 527-28.

But it eannot be supposed that the framers of the Con-
stitution contemplated that the maritime law should for-
ever remain unaltered by legislation, The Lottawanna,
supra, 577, or that Congress could never change the status
under the maritime law of seamen, who are peculiarly the
wards of admiralty, or was powerless to enlarge or modify
any remedy afforded to them within the scope of the ad-
miralty jurisdiction. There is nothing in that grant of
jurisdiction—which sanctioned our adoption of the system
of maritime law—to preclude Congress from modifying
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or supplementing the rules of that law as experience or
changing conditions may require. This is so at least with
respect to those matters which traditionally have been
within the cognizance of admiralty courts either because
they are events oceurring on navigable waters, see Waring
v. Clarke, supra, or because they are the subject matter
of maritime contracts or relate to maritime services. In-
surance Company v. Dunham, 11 Wall. 1, 25.

From the beginning this Court has sustained legislative
changes of the maritime law within those limits. See
Waring v. Clarke, supra; The Lottawanna, supra; Butler
v. Boston & Savannah S. 8. Co., 130 U. S. 527, 555. Con-
gress has both limited the liability of vessels for their torts
even though not engaged in interstate commerce, In re
Garnett, supra; Hartford Accident & Indemnity Co. v.
Southern Pacific Co., 273 U. 8. 207, 214, and extended the
limitation to claims for damages by vessel to a land struc-
ture. Compare The Plymouth, 3 Wall. 20, and Cleveland
Terminal & V. R. Co. v. Cleveland S. S. Co., 208 U. S. 3186,
with Richardson v. Harmon, 222 U. S. 96, 101, 106. It has
altered and extended the maritime law of liens on vessels
plying navigable waters. Detroit Trust Co.v. The Barlum,
supra, and cases cited. And the Jones Act itself has given
seamen a right of recovery for injury or death, not pre-
viously recognized by the maritime law, which has been
}ln.iformly sustained by this Court in cases where the
Injury occurred on navigable waters. Panama R. Co. v.
Johnson, supra, 385-87; The Arizona v. Anelich, supra;
Lindgren v. United States, 281 U. S. 38.

As we have said, the maritime law, as recognized in the
federal courts, has not in general allowed recovery for
personal injuries occurring on land. But there is an im-
POr.tant exception to this generalization in the case of
aintenance and cure. From its dawn, the maritime law
has recognized the seaman’s right to maintenance and
cure for injuries suffered in the course of his service to his
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vessel, whether occurring on sea or on land. It is so stated
m Article VI of the Laws of Oleron, twelfth century, 30
Fed. Cas. 1174, and in Article XVIII of the Laws of Wis-
buy, thirteenth century, id. p. 1191. And see Article
XXXIX of the Laws of the Hanse Towns, id. p. 1200;
Articles XTI and XII of Title Fourth, Marine Ordinances
of Louis XIV, id. p. 1209. Such is the accepted rule in
this Court, see The Osceola, supra, 169, 175; Calmar S. S.
Corp. v. Taylor, supra, 527-28, and it is confirmed by
Article 2 of the Shipowners’ Liability Convention of 1936,
54 Stat. 1695, proclaimed by the President to be effective
as to the United States and its citizens as of October 29,
1939. Article 12 of the Convention provides that it shall
not affect any national law ensuring “more favourable
conditions than those provided by this Convention.”
54 Stat. 1700.

Some of the grounds for recovery of maintenance and
cure would, in modern terminology, be classified as torts.
But the seaman’s right was firmly established in the mari-
time law long before recognition of the distinction be-
tween tort and contract. In its origin, maintenance and
cure must be taken as an incident to the status of the sea-
man in the employment of his ship. See Cortes v. Balti-
more Insular Line, 287 U. S. 367, 372. That status'has
from the beginning been peculiarly within the province
of the maritime law, see Calmar S. 8. Corp. V. Taylo“?“,
supra, and upon principles consistently followed by this
Court it is subject to the power of Congress to modify the
conditions and extent of the remedy afforded by the marl-
time law to seamen injured while engaged in a maritime
service.

The right of recovery in the Jones Act is given to the
seaman as such, and, as in the case of maintenance and
cure, the admiralty jurisdiction over the suit depends not
on the place where the injury is inflicted but on t.he nature
of the service and its relationship to the operation of the
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vessel plying in navigable waters. See Waring v. Clarke,
supra; Insurance Co. v. Dunham, supra.

It follows that the Jones Act, in extending a right of
recovery to the seaman injured while in the service of his
vessel by negligence, has done no more than supplement
the remedy of maintenance and cure for injuries suffered
by the seaman, whether on land or sea, by giving to him
the indemnity which the maritime law afforded to a sea-
man injured in consequence of the unseaworthiness of the
vessel or its tackle. Pacific S. S. Co. v. Peterson, supra.
Since the subject matter, the seaman’s right to compen-
sation for injuries received in the course of his employ-
ment, is one traditionally cognizable in admiralty, the
Jones Act, by enlarging the remedy, did not go beyond
modification of substantive rules of the maritime law well
within the scope of the admiralty jurisdiction whether the
vessel, plying navigable waters, be engaged in interstate
commerce or not. Cf. Jackson v. The Magnolia, 20 How.
296; The Belfast, 7 Wall. 624, 640, et seq; In re Garnett,
supra.

The fact that Congress has provided that suits under
the Jones Act may be tried by jury, on the law rather than
on the admiralty side of the federal courts, does not mili-
tate against the conclusion we have reached. This is but
a part of the general power of Congress to prescribe the
forum in which federally-created causes of action are to
be tried, Claflin v. Houseman, 93 U. S. 130, 136-42,—a
concomitant of the power many times sustained by this
Court to direct that causes of action arising under the
Jones Act may be tried in the state courts. E. g., Engel
V. Davenport, 271 U. S. 33, 37-38; Panama R. Co. v.
Vasquez, 271 U. 8. 557; cf. Garrett v. Moore-McCormack
Co., 317 U. 8. 239.

: We have no occasion to consider or decide here the ques-
tion whether a longshoreman, temporarily employed in
storing cargo on a vessel, if entitled to recover under the
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Jones Act for injuries sustained while working on the
vessel (compare International Stevedoring Co. v. Hav-
erty, supra, with Nogueiwrav.N.Y.,N.H. & H. R. Co., 281
U. S. 128, 137), could recover for an injury received on
shore in the circumstances of this case. Compare State
Industrial Commission v. Nordenholt Corp., 259 U. S. 263,
with South Chicago Co. v. Bassett, 309 U. S. 251, 256.

Reversed.

TILESTON ». ULLMAN, STATE’S ATTORNEY, ET AL.

APPEAL FROM THE SUPREME COURT OF ERRORS OF
CONNECTICUT.

No. 420. Argued January 13, 14, 1943 —Decided February 1, 1943.

A physician is without standing to challenge, as a deprivation of life
without due process in violation of the Fourteenth Amendment, a
state statute prohibiting the use of drugs or instruments to prevent
conception, and the giving of assistance or counsel in their use,
where the lives alleged to be endangered are those of patients who
are not parties to the suit. P. 46.

Appeal dismissed.

AppEAL from a judgment, 129 Conn. 84, 26 A. 2d 582,
holding a state statute applicable to appellant and sus-
taining its constitutionality.

Messrs. Morris L. Ernst and Edwin Borchard for
appellant.

Messrs. Abraham 8. Ullman and William L. Beers, with
whom Messrs. Arthur T. Gorman and Philip R. Pastore
were on the brief, for appellees.

Briefs of amici curiae were filed by Mr. Charles E.
Scribner on behalf of Dr. Marye Y. Dabney et al., and by
Messrs. Lawrence L. Lewis and J. Warren Upson on behalf
of Dr. A. Nowell Creadick et al,—in support of the
appellant.
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Per CuriaM.

This case comes here on appeal to review a declaratory
judgment of the Supreme Court of Errors of Connecticut
that §§ 6246 and 6562 of the General Statutes of Connec-
ticut of 1930—prohibiting the use of drugs or instruments
to prevent conception, and the giving of assistance or
counsel in their use—are applicable to appellant, a regis-
tered physician, and as applied to him are constitutional.
129 Conn. 84, 26 A. 2d 582, 588.

The suit was tried and judgment rendered on the alle-
gations of the complaint which are stipulated to be true.
Appellant alleged that the statute, if applicable to him,
would prevent his giving professional advice concerning
the use of contraceptives to three patients whose condition
of health was such that their lives would be endangered
by child-bearing, and that appellees, law enforcement
officers of the state, intend to prosecute any offense against
the statute and “claim or may claim” that the proposed
professional advice would constitute such an offense. The
complaint set out in detail the danger to the lives of
appellant’s patients in the event that they should bear
children, but contained no allegations asserting any claim
under the Fourteenth Amendment of infringement of ap-
pellant’s liberty or his property rights. The relief prayed
was a declaratory judgment as to whether the statutes are
applicable to appellant and if so whether they constitute
avalid exercise of constitutional power “within the mean-
Ing and intent of Amendment XIV of the Constitution
of the United States prohibiting a state from depriving
any person of life without due process of law.” On stipu-
lation of the parties the state superior court ordered these
questions of law reserved for the consideration and advice
of the Supreme Court of Errors. That court, which as-
sumed without deciding that the case was an appropriate
one for a declaratory judgment, ruled that the statutes
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“prohibit the action proposed to be done” by appellant
and “are constitutional.”

We are of the opinion that the proceedings in the state
courts present no constitutional question which appellant
has standing to assert. The sole constitutional attack
upon the statutes under the Fourteenth Amendment is
confined to their deprivation of life—obviously not ap-
pellant’s but his patients’. There is no allegation or preof
that appellant’s life is in danger. His patients are not
parties to this proceeding and there is no basis on which
we can say that he has standing to secure an adjudication
of his patients’ constitutional right to life, which they do
not assert in their own behalf. Cronin v. Adams, 192
U. S. 108, 114; Standard Stock Food Co. v. Wright, 225
U. S. 540, 550; Bosley v. McLaughlin, 236 U. S. 385, 395;
Blair v. United States, 250 U. S. 273; The Winnebago, 205
U. 8. 354, 360; Davis & Farnum Mfg. Co. v. Los Angeles,
189 U. S. 207, 220. No question is raised in the record
with respect to the deprivation of appellant’s liberty or
property in contravention of the Fourteenth Amendment,
nor is there anything in the opinion or judgment of the
Supreme Court of Errors which indicates or would support
a decision of any question other than those raised in the
superior court and reserved by it for decision of the Su-
preme Court of Errors. That court’s practice is to decline
to answer questions not reserved. General Statutes
§ 5652; Loomis Institute v. Healy, 98 Conn. 102, 129,
119 A. 31; John J. McCarthy Co. v. Alsop, 122 Conn. 288,
208-99, 189 A. 464.

Since the appeal must be dismissed on the ground that
appellant has no standing to litigate the constitutional
question which the record presents, it is unnecessary to
consider whether the record shows the existence of a gen-
uine case or controversy essential to the exercise of the
jurisdiction of this Court. Cf. Nashwille, C. & St. L. Ry.

Co. v. Wallace, 288 U. 8. 249, 259. <
Dismissed.
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MANDEVILLE, TRUSTEE, gr aL. v. CANTERBURY.

CERTIORARI TO THE CIRCUIT COURT OF APPEALS FOR THE
SEVENTH CIRCUIT.

No. 422. Argued January 13, 1943 —Decided February 1, 1943.

A federal District Court having jurisdiction, by diversity of citizenship,
of a suit wherein the complainant, claiming an interest in a trust
estate created under a will, seeks to have the will construed and
prays a decree determining the complainant’s rights in the trust
property and directing the trustees to account and to turn over
to the complainant her share in the trust property, is precluded by
§ 265 of the Judicial Code from enjoining subsequent proceedings in
state courts of other States, wherein are sought adjudications of the
rights of the parties in land belonging to the trust and located in
such other States. P. 49.

130 F. 2d 208, reversed.

CerTIORARI, 317 U. S. 616, to review the affirmance of a

federal court injunction staying proceedings in state
courts.

Miss Corinne L. Rice for petitioners.

Mr. Herbert R. Tews, with whom Mr. Lloyd C. W hitman
was on the brief, for respondent.

Per Curiam.

Respondent, said to be a citizen of California who claims
an interest in a trust estate created under a will probated
in Illinois, brought this suit in the District Court for
Northern Illinois for construction of the will, joining as
defendants the trustees and other interested parties, all
alleged to be citizens of Illinois. The relief prayed is that
the court, after construing the will, render a decree de-
tgrmining respondent’s rights in the trust property and
directing the trustee to account and to turn over to re-
spondent her share in the trust property. Included in the
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trust property are tracts of land located in Minnesota,
Wisconsin and Illinois.

After respondent began the present suit, petitioners
brought suit in a Minnesota state court against respond-
ent and unknown heirs, devisees and legatees of decedent
and unknown beneficiaries under the will, seeking a con-
struction of so much of the will as relates to the Minne-
sota land, and an adjudication of their rights in the land.
Shortly afterwards petitioners also brought suit in a Wis-
consin state court against the same defendants, seeking
like relief with respect to the Wisconsin land. On motion
of respondent the district court granted a temporary in-
junction restraining the prosecution of the pending suits
in Minnesota and Wisconsin. It also enjoined further
prosecution of a probate proceeding brought by petitioner
Richard Canterbury Mandeville in the County Court of
Rock County, Wisconsin, which sought a construction of
the will and a determination of the rights of the parties
under it, but with the proviso that the injunction should
not restrain the probate of the will or a determination of
inheritance taxes due to the state. On appeal from the
injunction order the Court of Appeals for the Seventh Cir.-
cuit affirmed, 130 F. 2d 208, and we granted certiorarl.
317 U. S. 616.

Section 265 of the Judicial Code, 28 U. S. C. § 379, pro-
vides that except as authorized by any law relating to pro-
ceedings in bankruptey “the writ of injunction shall not
be granted by any court of the United States to stay pro-
ceedings in any court of a State.” To this sweeping com-
mand there is a long recognized exception that if two suits
pending, one in a state and the other in a federal court,
are in rem or quasi in rem, so that the court or its oﬁ‘icgr
must have possession or control of the property which‘ 18
the subject matter of the suits in order to proceed with
the cause and to grant the relief sought, the court first
acquiring jurisdiction or assuming control of such property
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is entitled to maintain and exercise its jurisdiction to the
exclusion of the other.

In such cases this Court has uniformly held that a fed-
eral court may protect its jurisdiction thus acquired by
restraining the parties from prosecuting a like suit in a
state court notwithstanding the prohibition of § 265.
This exception to the prohibition has been regarded as one
of necessity to prevent unseemly conflicts between the fed-
eral and state courts and to prevent the impasse which
would arise if the federal court were unable to maintain
its possession and control of the property, which are indis-
pensable to the exercise of the jurisdiction it has assumed.
But where the judgment sought is strictly in personam for
the recovery of money or for an injunction compelling or
restraining action by the defendant, both a state court
and a federal court having concurrent jurisdiction may
proceed with the litigation at least until judgment is ob-
tained in one court, which may be set up as res judicata
in the other. These principles were recognized and the
authorities sustaining them collected in Penn General
Casualty Co. v. Pennsylvania, 294 U. S. 189, and Toucey
v. New York Life Ins. Co., 314 U. S. 118, 134-36.

The present suit, so far as it relates to the subject matter
of the suits pending in Minnesota and Wisconsin, is a suit
in personam brought against the trustees and other claim-
ants, actual or potential, to the land located in those
states. Maintenance of the suit in the district court does
hot require possession of the property by that court or
require it to assume supervisory or administrative con-
trol of it even through exercise of its control over the
trustees, at least until it has determined that respondent
has some interest in the property, nor has the court under-
taken to exercise such control. While jurisdiction as-
sumed by a state court over a pending proceeding for an
accounting by testamentary trustees, involving problems
of administration and restoration of the corpus of the
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trust, has been deemed exclusive of the jurisdiction of a
federal court over a later suit there for the same relief,
Princess Lida v. Thompson, 305 U. S. 456, 466-67, here
the federal court has not attempted to assume such juris-
diction with respect to an asserted but contested interest
in land located in another state. So far as the suits in
either the federal or the state courts seek an adjudication
of the interests of the parties in the land, it cannot be said
that the federal court has exclusive jurisdiction. Com-
monwealth Trust Co. v. Bradford, 297 U. S. 613. In any
case, exercise by the state courts of their jurisdiction to
adjudicate the parties’ rights to land located in those
states involves no interference with or impairment of the
jurisdiction of the federal court in Illinois, and affords no
ground for the injunction restraining prosecutions of the
suits in the state courts. Commonwealth Trust Co. v.
Bradford, supra. The case does not come within any
exception to the prohibition of § 265 of the Judicial
Code.

The judgment of the Circuit Court of Appeals will be
reversed with directions to the district court to vacate the

injunction order.
Reversed.

IN RE WILLIAM V. BRADLEY.

CERTIORARI TO THE CIRCUIT COURT OF APPEALS FOR THE
THIRD CIRCUIT.

No. 473. Argued January 8, 1943 —Decided February 1, 1943.

A federal court having erroneously imposed upon the petitioner a
gentence of fine and imprisonment for contempt (Jud. Code § 268,
28 U. S. C. § 385), and the fine having been paid to the clerk of
the court, who gave a receipt therefor, the court is withogt power
thereafter—although the money had not been covered into the
Treasury—to modify the sentence to one of imprisonment only,
and the petitioner must be discharged. P. 52.

Reversed.
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CerTIORARI, 317 U. S. 616, to review a judgment sentenc-
ing the petitioner for contempt.

Mr. Thomas D. McBride for petitioner.

Mr. W. Marvin Smith, with whom Solicitor General
Fahy, Assistant Attorney General Berge, and Messrs.
Oscar A. Provost and John Ford Baecher were on the brief,
for the United States.

Mr. Justice RoBeRTs delivered the opinion of the
Court.

A proceeding, instituted by the National Labor Rela-
tions Board against Delaware-New Jersey Ferry Com-
pany for enforcement of an order of the Board, was pend-
ing in the Circuit Court of Appeals. A hearing was set
at which witnesses were to be heard. The petitioner was
to be a witness for the Board. During the course of the
trial the petitioner was summoned and, after hearing,
was adjudged guilty of contempt because of his intimida-
tion of a witness for the Ferry Company in the corridor
adjoining the court room.

The court sentenced the petitioner to six months’ im-
prisonment, to pay a fine of $500, and to stand committed
until he complied with the sentence. The sentence was
erroneous. Kz parte Lange, 18 Wall. 163, 176. Under
3 268 of the Judicial Code, 28 U. S. C. 385, the sentence
could only be a fine or imprisonment. Ez parte Robin-
son, 19 Wall. 505, 512; Clark v. United States, 61 F. 2d
695, 709; affirmed 289 U. S. 1.

The marshal was directed forthwith to execute the
judgment. On September 28, 1942, the petitioner was
taken into custody and committed to prison. On October
1 his attorney paid the fine in cash to the elerk of the
court. Later on that day the court, realizing that the
sentence was erroneous, delivered to the clerk an order
amending it by omitting any fine and retaining only the
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six months’ imprisonment. The court instructed the clerk,
who still held the money, to return it to the petitioner’s
attorney. The latter refused to receive it, and the clerk
has it.

The petitioner, being in jail, petitioned this Court to
grant certiorari, alleging as errors the adjudication that he
was guilty of contempt and the manner of sentencing him.
We granted the writ and admitted him to bail pending
decision.

We do not review the finding that the petitioner’s con-
duct was a contempt summarily punishable by the court,
for we are of opinion that the errors involved in the
sentence require that he shall be freed from further
imprisonment.

When, on October 1, the fine was paid to the clerk and
receipted for by him, the petitioner had complied with a
portion of the sentence which could lawfully have been
imposed. As the judgment of the court was thus executed
so as to be a full satisfaction of one of the alternative penal-
ties of the law, the power of the court was at an end.! 1t
is unimportant that the fine had not been covered into the
treasury; it had been paid to the clerk, the officer of the
United States authorized to receive it,®> and petitioner’s
rights did not depend upon what that officer subsequently
did with the money.?

It follows that the subsequent amendment of the sen-
tence could not avoid the satisfaction of the judgment,
and the attempt to accomplish that end was a nullity.
Since one valid alternative provision of the original sen-
tence has been satisfied, the petitioner is entitled to be
freed of further restraint.

1 Ex parte Lange, supra, 176.

2 In re Fletcher, 71 App. D. C. 108, 107 F. 2d 666, 668. it

s Ex parte Lange, supra, p. 176; and compare the dissenting opimion,
pp. 180, 190, 199-200; Yavorsky v. United States, 1 F. 2d 169, 171;
Moss v. United States, 23 App. D. C. 475, 485.
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The judgment is reversed and the cause remanded
with directions that the petitioner be discharged from

custody.
Reversed.

Mg. Cu1er JUsTICE STONE, dissenting:

In Ex parte Lange, 18 Wall. 163, the trial court did
not remit or offer to remit the fine which the offender
had paid. The opinion was careful to point out (p. 175)
that the fine paid had been covered into the treasury and
that the courts were powerless to direct its return. That
decision thus lends no support to that now rendered that
the choice rests with the offender rather than with the
court whether he shall be punished by fine or by imprison-
ment, either of which alone the court could have lawfully
imposed; and that by payment of the fine, imposed and
accepted under mistake of law and immediately remitted,
he may irrevocably escape punishment by imprisonment.

So far as Ex parte Lange is regarded here as resting on
the ground that it would be double jeopardy to compel
the offender to serve the prison sentence after remis-
sion of the fine on the same day on which it was paid, I
think its authority should be reéxamined and rejected.
The substance of the punishment imposed on the offender
by a fine is in depriving him of the money he has paid.
Here he has not been deprived of the money paid to the
clerk of the court, for the fine was remitted on the same
day on which it was paid, and he was then free to reclaim
it. Since he is shown to have suffered no more from the
imposition of the fine than if the clerk had refused to
receive it when tendered, there is I think no substance in
the contention that he will suffer double punishment if
compelled to serve out his prison sentence.

The Constitution is concerned with matters of sub-
stance not of form. Nothing in its words or history forbids
4 common sense application of its provisions, or excludes

g——
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them from the operation of the principle de minimis. I
can hardly suppose that we would hold unconstitutional
an Act of Congress commanding prompt return of a fine
mistakenly imposed under these circumstances, and re-
quiring the prison sentence originally imposed to be
served. Yet Ex parte Lange as interpreted and applied
here rests on constitutional grounds which are equally
applicable to an Act of Congress.

I agree with the suggestion of the Government that the
court’s second order resentencing petitioner could not
rightly be entered without affording petitioner or his
counsel an opportunity to be present, and that the
cause should, on that account, be remanded for further
proceedings.

TILLER, EXECUTOR, v. ATLANTIC COAST LINE
RAILROAD CO.

CERTIORARI TO THE CIRCUIT COURT OF APPEALS FOR THE
FOURTH CIRCUIT.

No. 296. Argued January 4, 1943.—Decided February 1, 1943.

1. The 1939 amendment of the Federal Employers’ Liability Act,
which provides that in an action against a common carrier under the
Act to recover damages for injury or death of an employee, “such
employee shall not be held to have assumed the risks of his em-
ployment in any case where such injury or death resulted in whole
or in part from the negligence of any of the officers, agents, or
employees of such carrier,” obliterated from that law every vestige
of the doctrine of assumption of risk. P. 58.

2. The rule of decision in cases under the Act as amended is the doc-
trine of comparative negligence, which permits the jury to weigh the
fault of the injured employee and to compare it with the negligence
of the employer, and thereupon to do justice to both. P. 65.

3. The question of the negligence of the employer is to be determined
by the general rule which defines negligence as the lack of due care
under the circumstances; or the failure to do what a reasonable and
prudent man would ordinarily have done under the circumstances;
or doing what such a person under the circumstances would not have
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done. The standard of eare must be commensurate to the dangers
of the employment. P. 67.

4. Under the Act as amended, no case is to be withheld from a jury on
any theory of assumption of risk, and questions of negligence should
be submitted to the jury with appropriate instructions. P. 67.

5. Upon the evidence in this case under the Federal Employers’ Lia~
bility Act, the question of negligence on the part of the railroad and
on the part of the employee should have been submitted to the
jury. P. 68.

128 F. 2d 420, reversed.

Cerriorarr, 317 U. S. 610, to review the affirmance of a
judgment on a directed verdict for the defendant in a suit
under the Federal Employers’ Liability Act.

Mr.J. Vaughan Gary for petitioner.

Messrs. Collins Denny, Jr. and Thomas W. Davis for
respondent.

Mg. Justice Brack delivered the opinion of the Court.

The petitioner’s husband and intestate, John Lewis
Tiller, was a policeman for the respondent railroad.
Among his duties was that of inspecting the seals on cars
in railroad yards to make sure that no one had tampered
with them. He had held this position for some years, was
familiar with the yard, and was aware, in the words of
the court below, that respondent’s employees “are in-
structed that they must watch out for the movement of
t}le trains as no employee watches out for them and no
lights are used at night on the head end of back-up move-
ments except when an employee is placed at the back end
with a lantern to protect a road crossing.” The Circuit
Court of Appeals found that there was evidence sufficient
to sustain the following account of the tragedy:

On the night of March 20, 1940, Tiller was standing be-
tW(?en two tracks in the respondent’s switch yards, tracks
which allowed him three feet, seven and one-half inches

of standing space when trains were moving on both sides.
513236—43 —vol. 318——8
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The night was dark * and the yard was unlighted. Tiller,
using a flashlight for the purpose, was inspecting the seals
of the train moving slowly on one track when suddenly
he was hit and killed by the rear car of a train backing in
the opposite direction on the other track. The rear of the
train which killed Tiller was unlighted although a brake-
man with a lantern was riding on the back step on the side
away from Tiller. The bell was ringing on the engine
but both trains were moving, and the Circuit Court found
that it was “probable that Tiller did not hear cars ap-
proaching” from behind him. No special signal of warning
was given.

Petitioner brought this suit to recover damages under
the Federal Employers’ Liability Aect, 45 U. S. C. §51
et seq. The complaint alleged negligent operation of the
car which struck defendant and failure to provide a rea-
sonably safe place to work. Respondent denied negli-
gence, pleaded contributory negligence on the part of the
defendant, and set up as a separate defense that the de-
ceased had assumed all the risks “normally and necessarily
incident to his employment.” After the plaintiff’s evi-
dence had been heard the defendant moved for a directed
verdict on the grounds (a) that the evidence disclosed
no actionable negligence and (b) that the cause of the
death was speculative and conjectural. The motion was
granted, judgment was accordingly entered for the defend-
ant and the Circuit Court of Appeals, interpreting the
decision of the district court as resting on a conclusion
that the evidence showed no negligence, affirmed. 128 F.
2d 420. This result was based on a holding that the de-
ceased had assumed the risk of his position and that there-
fore there was no duty owing to him by respondent. We
granted certiorari because of the important question in-

11t was so dark that when the engincer after the accident asked the
fireman to pick up an object near the tracks, the fireman reph.ed, “NO,;
I am afraid to go down in the dark by myself; you come with me.
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volved in the Circuit Court of Appeals’ interpretation of
the scope and effect of the 1939 amendment to the Federal
Employers’ Liability Act, 53 Stat. 1404, 45 U. 8. C. 54.
The amendment provides that an “employee shall not be
held to have assumed the risks of his employment in any
case where such injury or death resulted in whole or in
part from the negligence of any of the officers, agents, or
employees of such carrier.”

The Circuit Court distinguished between assumption of
risk as a defense by employers against the consequence of
their own negligence, and assumption of risk as negating
any conclusion that negligence existed at all. The court
reasoned that if, for example, the respondent had negli-
gently failed to provide a workman with a sound tool, and
he was thereby injured, it could not under the amendment
claim that he had assumed the risk of using the defective
implement; but that if a workman were injured in the
ordinary course of his work, as in such a switching opera-
tion as this, the assumption of risk might still be relied
upon to prove that the respondent had no duty to protect
him from accustomed danger. The court rejected peti-
tioner’s argument that since the doctrine of assumption
of risk had been abolished “the carrier can no longer inter-
pose it as a shield against the consequences of its neglect
and hence is liable for injuries to its employees in its rail-
road yards or elsewhere, unless it takes precautions for
'gheir safety commensurate with the danger that they are
likely to encounter.” In rejecting this argument the court
below put the core of its decision in these words: “The
conclusion is inescapable that Congress did not intend
to enlarge the obligation of carriers to look out for the
safety of their men when exposed to the ordinary risks of
the l?usiness, and that in circumstances other than those
PI‘OVI(.ied for in the amended section of the statute, the
doctrine of the assumption of the risk must be given its
accustomed weight.” [Italics added.]
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We find it unnecessary to consider whether there is any
merit in such a conceptual distinction between aspects of
assumption of risk which seem functionally so identical,
and hence we need not pause over the cases cited by the
court below, all decided before the 1939 amendment, which
treat assumption of risk sometimes as a defense to negli-
gence, sometimes as the equivalent of non-negligence.?
We hold that every vestige of the doctrine of assumption
of risk was obliterated from the law by the 1939 amend-
ment, and that Congress, by abolishing the defense of
assumption of risk in that statute, did not mean to leave
open the identical defense for the master by changing
itsname to “non-negligence.” As this Court said in facing
the hazy margin between negligence and assumption of
risk as involved in the Safety Appliance Act of 1893, “Un-
less great care be taken, the servant’s rights will be sacri-
ficed by simply charging him with assumption of the risk
under another name;”* and no such result can be per-
mitted here.

Perhaps the nature of the present problem can best be
seen against the background of one hundred years of mas-
ter-servant tort doctrine. Assumption of risk is a ju-
dicially created rule which was developed in response to
the general impulse of common law courts at the begin-

2 See, . g., Toledo, St. L. & W. R. Co. v. Allen, 276 U. 8. 165, 171,
172; Missouri Pacific R. Co. v. Aeby, 275 U. S. 426, 430. It is some-
times said that courts have held the master blameless in actions by
employees who have entered and remained in hazardous occupations
on the premise that the employee assumed the risk; but the theory
has not always appeared under the name “assumption of risk” since
the same result is reached by assigning a given case to one of three
practically interchangeable categories: (a) the employee assumed the
risk; (b) he was guilty of contributory negligence; (c) the master
was not negligent. See 35 Am. Jur. 719 and 3 Labatt, Master and
Servant, 2d ed. par. 1164-1172, 1205, 1210. The court below thought
the Amendment eliminated defense (a) but in effect retained de-
fense (c).

3 Schlemmer v. Buffalo, R. & P. Ry. Co., 205 U. 8. 1, 12, 13.
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ning of this period to insulate the employer as much as
possible from bearing the “human overhead” which is an
inevitable part of the cost—to someone—of the doing of
industrialized business.* The general purpose behind this
development in the common law seems to have been to
give maximum freedom to expanding industry.® The
assumption of risk doctrine for example was attributed by
this Court to “a rule of public policy, inasmuch as an
opposite doctrine would not only subject employers to
unreasonable and often ruinous responsibilities, thereby
embarrassing all branches of business,” but would also en-
courage carelessness on the part of the employee.® In the

¢ The following table drawn from the 51st through the 55th Reports
of the Interstate Commerce Commission, indicates that a substantial
number of railroad employees are killed and injured each year:

Employees Killed and Injured on Steam Railways
Killed Injured

TRIRIITL & 57 8 D CT) AR SR 593 9,021
HERYZE S W ey o A e e 557 9,204
TRBI3, 5 S5 o2 A AT E ST Sy 386 6,481
U805 006 SETEAD LTI AR R 400 6,988
TR 5 5o b s SRS TSNS LR B o 475 7,956

5See 35 Am. Jur. 717; and for discussion of this view, see Pound,
Economic Interpretation of Torts, 53 Harv. L. Rev. 365, 373.

¢ Tuttle v. Detroit, G.H. & M. Ry., 122 U. S. 189, 196. Representa-
tive Claiborne, advocating a bill to abolish assumption of risk as a de-
fense under the Federal Employers’ Liability Act at a Committee
Hearing in the 75th Congress expressed a contrary view as to the use-
fulness of the doctrine as an accident preventive: “The courts went
along and commenced to weave into the decisions this assumption of
risk doctrine . . . They said for one thing that it is good public policy
to hold the employee liable when he knew of certain conditions and did
not protect himself against them; that by doing that, you made the
man better regard his two legs, or better regard his two hands, or
bett(?r regard his stomach. Why, no employee of a railrcad company
18 gomng out there and lose an arm or an eye or a leg and rely on a jury
to mak.e him whole.” Hearings before Sub-committee Number 4 of the
Committee on the Judiciary, House of Representatives, 75th Cong.,
Ist Sess., on H. R. 5755, H. R. 7336 and H. R. 7621, p. 62.
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pursuit of its general objective the common law took
many forms and developed many doctrines. One of the
first was the fellow servant-assumption of risk rule which
originated in Priestley v. Fowler." 1In Priestley v. Fowler,
the Court said, “The servant is not bound to risk his safety
in the service of his master, and may, if he thinks fit, de-
cline any service in which he reasonably apprehends injury
to himself: and in most of the cases in which danger may
be incurred, if not in all, he is just as likely to be acquainted
with the probability and extent of it as the master.”

As English courts lived with the assumption of risk doc-
trine they discovered that the theory they had created
had become morally unacceptable but of such legal force
that it could not be repudiated.® The English sought to
eliminate the fellow servant rule, which placed the burden
of an employee’s negligence as it affected another employee
on the injured person rather than on the business enter-
prise, by the Employers’ Liability Act of 1880 ° and found
that the assumption of risk doctrine still left the employee
in a hopelessly unprotected position. In the leading case

"3M. &W. 1, 6 (Ex. 1837); on the question of which was the first
case creating this doctrine, cf. Chicago, M. & St. P. Ry. Co. v. Ross,
112 U. S. 377, 386.

8 “Morally speaking, those who employ men on dangerous work with-
out doing all in their power to obviate the danger are highly repre-
hensible, as I certainly think the company were in the present instance.
The workman who depends on his employment for the bread of himself
and his family is thus tempted to incur risks to which, as a matter of
humanity, he ought not to be exposed. But looking at the matter in
a legal point of view, if a man, for the sake of the employment, takes
it or continues in it with a knowledge of its risks, he must trust himself
to keep clear of injury.” Woodley v. Metropolitan Dist. Ry. Co., L. R.
2 Ex. Div. 384 (1887).

% For brief discussion of the English experience, see Packer, Work-
men’s Compensation, Sen. Doc. 618, 62nd Cong., p. 5; Cohen, Work-
men’s Compensation in Great Britain, chap. 5. For an account cover-
ing the history of English and American Workmen’s Compensation
laws, see Dodd, Administration of Workmen’s Compensation, chaps.
1&2.
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of Thomas v. Quartermaine, 18 Q. B. D. 685 (1887), the
court held that an employee standing on a three foot run-
way between two unfenced vats who was attempting to
dislodge a piece of wood from one of the vats and who by
accident fell into the other and was scalded was barred
from recovery. Since he had long known of the possible
dangers of the narrow passage he was held to have assumed
the risk of his position. In 1897 the English finally aban-
doned the common law remedy altogether as a protection
for injured employees and adopted a workmen’s compen-
sation law. 60 & 61 Vict. c. 37.

This Court accepted the assumption of risk doctrine as
applied to railroad employees, at least in part, in 1879.*°
That decision placed the employee’s assumption of risk
upon the theory that an agreement to assume the risk was
implied from the terms of the employment contract.

Prior to the passage of the Federal Employers’ Liability
Act of 1906 the assumption of risk doctrine, except for a
considerable vagueness as to its relation with contributory
negligence, was fairly well known.'* It had already been
applied generally at the time of the adoption of the Act
because of acceptance of the theory that the employee’s
compensation was based upon the added risk to his posi-
tion and that he could quit when he pleased. Tuttle v.
Detroit, G. H. & M. Ry., supra; and compare for a restate-
ment of this view after the passage of the Employers’
Liability Act, Seaboard Air Line v. Horton, 233 U. S. 492,
504.* Federal and state courts, with some notable excep-

¥ Hough v. Railway Co., 100 U. 8. 213, 217. See also Narramore v.
Cleveland, C., C. & St. L. Ry. Co., 96 F. 298.

"'See Warren, Volenti Non Fit Injuria, ete., 8 Harv. L. Rev. 457
(1895); Bohlen, Voluntary Assumption of Risk, 20 Harv. L. Rev. 14,
91, (1906).

' Senator Neely, sponsor of the 1939 amendment, explicitly rejected
the economic theory which was the basis of the early opinions: “The
contention that you have advanced apparently embraces the theory
that the employee . . . voluntarily assumed the risk in spite of
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tions, accepted and applied the rule with all of its implica-
tions and consequences except when expressly prohibited
from doing so by statute.*®

Congress took a major step toward modification of the
common law barrier against employee recovery in accident
suits in the Federal Employers’ Liability Act of 1906, 34
Stat. 232, repassed with alterations not material in 1908,
35 Stat. 65. This Act, in its principal features, abolished
the fellow servant rule, substituted comparative negli-
gence for the strict rule of contributory negligence, and
allowed survivors’ actions for tort liability. Section 4 of
that Act, as interpreted by this Court in Seaboard Air Line
v. Horton, supra, perpetuated the defense of assumption
of risk.** Unfortunately, from the standpoint of legal
clarity, the Act as interpreted required careful distinction
between assumption of risk and contributory negligence,
since assumption of risk was an absolute bar to recovery

the fact that the employer said, in effect, “You take the risk or you get
no job. In these days when millions are unemployed and must find
work in order to save themselves and their families from distress, the
situation is so desperate that men will sign any sort of waiver or agree-
ment in order to obtain employment.” Hearings, Subcommittee of the
Senate Judiciary Committee, 76th Cong., 1st Sess., on S. 1708, p. 33.

13 For collections of early state cases, see 49 L. R. A. 33 and 97 Amer.
State Reports 877. Early state and foreign statutes are summarized
in the Report of the House Judiciary Committee on the 1906 Act,
Rept. No. 2335, p. 2, and decisions on state statutes are collected in the
Am. State Rep. note 891. The Seaboard Air Line case, supra, held
these statutes inapplicable to actions under the federal act.

14 For a vigorous attack on this decision, see Buford, Assumption of
Risk Under the Federal Employers’ Liability Act, 28 Harv. L. Rev.
163; and see Peterson, The Joker in the Federal Employers’ Liability
Act, 80 Cent. L. J. 5. The House Judiciary Committee in reporting
a bill aimed at making some minor modification in the assumption of
risk rule stated that the 1908 Congress never “dreamed, when it passed
this former law, that this defense [assumption of risk] would ever be
raised by the use of” § 4 of the Act. Report of the House of Repre-
sentatives Committee on Judiciary, 76th Cong., st Sess., Rept. No.
1222, on H. R. 4988, p. 4.
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while contributory negligence merely reduced the amount
of recovery. The great uncertainty existing prior to the
Act as to what the margin between these doctrines was *°
thus became of real significance. The language of the
statute itself seemed to impel the courts to practice “the
niceties, if not casuistries, of distinguishing between as-
sumption of risk and contributory negligence, conceptions
which never originated in clearly distinguishable cate-
gories, but were loosely interchangeable until the statute
attached such vital differences to them.” Pacheco v.
N.Y,NH. &H.R.Co.,15 F.2d 467. For an attempt to
distinguish between the doctrines, see Schlemmer v. Buf-
falo, R. & P. Ry. Co., supra, 12, and the same case at 220
U. 8. 590, 596.

The assumption of risk clause in the statute became the
subject of endless litigation. The Federal Code Anno-
tated and the United States Code Annotated devote over
thirty pages each of fine type merely to the citation and
brief summary of the reported decisions; and the num-
ber of unreported and settled cases in which the defense
was involved must run into the thousands.® Aside from
the difficulty of distinguishing between contributory neg-
ligence and assumption of risk many other problems
arose. One of these was the application of the “primary
duty rule” in which contributory negligence through vio-
lation of a company rule became assumption of risk.
Unadilla Valley Ry. Co.v. Caldine, 278 U. S. 139; Davis v.
Kennedy, 266 U. S. 147. Other complications arose from
the introduction of “promise to repair,” “simple tool,” and
“peremptory order” concepts into the assumption doc-

*See 49 L. R. A. 33, 49 (Relation Between Defenses of Assumption

of'R§sk and Contributory Negligence), and 35 Am. Jur. 719 (Pragmatic
Distinctions Shown to be Lacking).

1 For some analysis of the cases, see Note 32 Col. L. Rev. 1384, 53
Harv. L. Rev. 341,71 A. L. R. 451, 89 A. L. R. 693. For an estimate
of their quantity, see Schoene and Watson, Workmen’s Compensation
on Interstate Railways, 47 Harv. L. Rev. 389, 394.
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trine.” In the disposition of cases the question of a plain-
tiff’s assumption of risk has frequently been treated
simply as another way of appraising defendant’s neg-
ligence,*® as was done by the court below in the instant
case.

It was this maze of law which Congress swept into
discard with the adoption of the 1939 amendment to the
Employers’ Liability Act, releasing the employee from
the burden of assumption of risk by whatever name it
was called. The result is an Act which requires cases
tried under the Federal Act to be handled as though no
doctrine of assumption of risk had ever existed.

If this were not sufficiently clear from the language of
the amendment, any doubt would be dissipated by its leg-
islative history. The 1939 bill * was introduced by Sen-
ator Neely and was supported at the hearings by the rail-
way labor unions. It was accepted both by the unions
and the railroads that the bill would utterly and com-
pletely abolish the defense of assumption of risk.? The
report of the Senate Judiciary Committee struck at the

17 “Tn thousands of cases the doctrine is complicated by ‘promise to
repair,’ ‘peremptory order,” and other special incidents. The ‘simple
tool’ doctrine also arose as an exception. The ‘promise to repair’
aspect of the question is further confused by two superimposed the-
ories; that the employee may rely upon such promise for a reasonable
time and, next, that if the danger was so manifest that no reasonable
person would act upon such promise, then assumption of risk is re-
established.” House Committee Report, supra, Note 14, p. 4. For a
collection of citations on all of the assumption of risk problems, see 2
Roberts Federal Liability of Carriers, 2nd ed., Chapter 39. For a
discussion of the “simple tool” doctrine, see Jacob v. New York City,
315 U. 8. 752, 756.

18 Harper, The Law of Tort, 292.

19§, 1708, 76th Cong., 1st Sess.

2 Substantially the same proposal as that finally adopted in 1939
was before the 75th Congress in H. R. 7336. The chief labor exponent
of that bill said: The “bill in its nature is intended to relieve the servant
from the assumption-of-risk doctrine as interpreted and applied by our
United States Supreme Court.” Hearings, supra, Note 6, p. 69. Or,
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basic reasons advanced by common law courts for the
existence of the doctrine, declared it unsuited to present
day activities, and described them as out of harmony
with the equitable principles which should govern deter-
minations of employer-employee responsibilities.” The
bill, as described in the report, was clearly aimed at making
the principles of comparative negligence the guiding rules
of decision in accident cases: “The adoption of this pro-
posed amendment will, in cases in which no recovery is
now allowed, establish the principle of comparative negli-
gence, which permits the jury to weigh the fault of the
injured employee and compare it with the negligence of
the employer, and, in the light of the comparison, do jus-
tice to all concerned.” 2

as it was put by the principal railroad representative at the 1939
Senate hearings, “Here . . . the proposal is to abolish the defense
of assumed risk, to abolish it in toto.” Hearings, Note 12, supra,
p. 37, 38.

21 “But such simple doctrines do not apply equitably under the infinite
complexities of modern industrial practices when one’s fellow servants
may be numbered by hundreds or even thousands, and unlimited output
and maximum speed are watchwords on every hand. The common-
law doctrine of assumption of risk, as applied to the worker in a small
factory, cannot be fairly applied to the railroad man, whose services
are performed over 150 miles of railroad track, or in a large and con-
gested railroad yard.

“The present rule apparently ignores the fact that the master, and
not the servant, has control over the conditions which affect the safety
of employees. . . , The existing rule not only permits the employer
to be careless about the condition of his premises but, in effect, places a
Premium upon his carelessness. . . .

“Under present economic conditions, employees must, of necessity,
continue to work under unsafe conditions or frequently sacrifice the
{)1”11'113(8l of many years of accumulated seniority, go on relief, or beg their

read.”

Report of the Senate Committee on Judiciary, 76th Cong., 1st Sess,,
Rept. No. 661, p. 4.

* One statement by the bill’s chief supporter at the Senate Hearings
tomes very close to covering the instant case: “It gets back to our
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The purpose of the Act is made clearer upon analysis
of the House bill which was rejected by the conference
committee in favor of the Senate bill which is now the
law. The House bill ** was intended to preserve some part
of the doctrine of assumption of risk, preserving that
defense except “where said employee has not had actual
notice of any negligently maintained condition or prac-
tice.” The bill, unlike the Senate bill as the Representa-
tive reporting it explained, left untouched the rule of
Toledo,St. L. & W. R. Co.v. Allen, 276 U. 8. 165, “namely,
that in the absence of special custom or unusual circum-
stances, a man who is run over by a switching movement
cannot recover.” * It was the Allen opinion on which the
court below in the instant case particularly relied. But
the House bill, which the chief railroad counsel appearing
before the Senate committee conceded would make no
change in the existing law,?® was rejected in conference.
The Allen case was specifically and caustically discussed
at the Senate hearings, and the Senate bill was clearly
aimed at ending its rule.*®

The doctrine of assumption risk can not be “abolished
in toto”*" and still remain in partial existence as the court
below suggests. The theory that a servant is completely
barred from recovery for injury resulting from his master’s
negligence, which legislatures have sought to eliminate in

original argument that the courts have so enlarged upon this doctrine
that we are confronted with such a situation as this: A poor fellow work-
ing in a yard, intent upon his work, and somebody kicks a car on top
of him, and the courts, notwithstanding he has no knowledge of it, if
he is struck, hold that he has no right to recover. It may be tl_lat
he was negligent, but again I say the comparative negligence doctrine
should be applied.” Hearings, Note 12, supra, p. 78.

23 H, R. 4988, 76th Cong., 1st Sess.

2¢ House Report, Note 14, supra, p. 6.

25 Senate Hearings, Note 12, supra, p. 61.

26 Senate Hearings, Note 12, supra, 14, 17, 76, 81.

27 Supra, Note 20.
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all its various forms of contributory negligence, the fellow
servant rule, and assumption of risk, must not, contrary
to the will of Congress, be allowed recrudescence under any
other label in the common law lexicon. The Act of 1908
and the amendment of 1939 abolish the post-Priestley v.
Fowler defenses and authorize comparison of negligence
instead of barring the employee from all recovery because
of contributory negligence. They leave for practical pur-
poses only the question of whether the carrier was neg-
ligent and whether that negligence was the proximate
cause of the injury.

In this situation the employer’s liability is to be deter-
mined under the general rule which defines negligence as
the lack of due care under the circumstances; or the failure
to do what a reasonable and prudent man would ordinarily
have done under the circumstances of the situation; or
doing what such a person under the existing circumstances
would not have done.?® A fair generalization of the rule
Is given in the Senate Committee report on the 1939
amendment: “In justice, the master ought to be held
liable for injuries attributable to conditions under his
control when they are not such as a reasonable man ought
to maintain in the circumstances.”?® Of course in any case
the standard of care must be commensurate to the dangers
of the business. Hough v. Railway Co., 100 U. 8. 213,
218; cf. Northern Pacific R. Co. v. Herbert, 116 U. S. 642,
652.

No case is to be withheld from a jury on any theory of
assumption of risk; and questions of negligence should
under proper charge from the court be submitted to the
jury for their determination. Many years ago this Court
sald of the problems of negligence, “We see no reason, so

*® Railroad Co.v. Jones, 95 U. 8. 439, 442; Texas & Pacific Ry. Co. V.

foarrett, 166 U. 8. 617, 619; Grand Trunk Ry. Co. v. Ives, 144 U. 8.
3.

# Sen. Report, supra, Note 21, p. 4.
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long as the jury system is the law of the land, and the jury
is made the tribunal to decide disputed questions of fact,
why it should not decide such questions as these as well
as others.” Jonesv. East Tennessee, V. & G. R. Co., 128
U. S. 443, 445. Or as we have put it on another occasion,
“Where the facts are in dispute, and the evidence in rela-
tion to them is that from which fair-minded men may
draw different inferences,” the case should go to the
jury.*

We think that the question of negligence on the part
of the railroad and on the part of the employee should
have been submitted to the jury. The decision below is
reversed and the case is remanded for further proceedings
in conformity with this opinion.

Reversed.

MR. JusTicE FRANKFURTER, concurring:

The phrase “assumption of risk” is an excellent illustra-
tion of the extent to which uncritical use of words bedevils
the law. A phrase begins life as a literary expression; its
felicity leads to its lazy repetition; and repetition soon
establishes it as a legal formula, undiscriminatingly used
to express different and sometimes contradictory ideas.
Thus, in the setting of one set of circumstances, “assump-

30 Washington & Georgetown R. Co. v. McDade, 135 U. 8. 554, 572.
See also Kane v. Northern Central Ry. Co., 128 U. 8. 91, 95, 96; Hough
v. Railway Co., supra, 225; Jacob v. New York City, 315 U. 8. 752,
757. It appears to be the clear Congressional intent that, to the
maximum extent proper, questions in actions arising under the Act
should be left to the jury: “At the beginning this defense [assumption
of risk] was deemed to be at most a jury question. But repeated
holdings have encroached more and more upon the right of the em-
ployee and various new doctrines or amplifications of previous prin-
ciples have tended constantly to treat this defense as one to be de-
termined by the courts as ‘matter of law'—taking it away from the
jury; and the courts have decided now it is a question of law.” House
Report, supra, Note 14, p. 1. Cf. Delaware, L. & W. R. Co. v. Koske,
279 U. 8.7, 11; Toledo, St. L. & W. R. Co.v. Allen, 276 U. 8. 165, 170.
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tion of risk” has been used as a shorthand way of saying
that although an employer may have violated the duty of
care which he owed his employee, he could nevertheless
escape liability for damages resulting from his negligence
if the employee, by accepting or continuing in the em-
ployment with “notice” of such negligence, “assumed the
risk.” In such situations “assumption of risk” is a defense
which enables a negligent employer to defeat recovery
against him. In the setting of a totally different set of
circumstances, “assumption of risk’” has a totally different
meaning. Industrial enterprise entails, for all those en-
gaged in it, certain hazards to life and limb which no
amount of care on the part of the employer can avoid. In
denying recovery to an employee injured as a result of
exposure to such a hazard, where the employer has in no
sense been negligent or derelict in the duty owed to his
employees, courts have often said that the employee “as-
sumed the risk.” Here the phrase “assumption of risk”
is used simply to convey the idea that the employer was
not at fault and therefore not liable.

Plainly enough only mischief could result from using
a single phrase to express two such different ideas. Such
ambiguity necessarily does harm to the desirability of
clarity and eoherence in any civilized system of law. But
the greater mischief was that in one of its aspects the
bhrase “assumption of risk’” gave judicial expression to
a social policy that entailed much human misery. The
notion of “assumption of risk” as a defense—that is,
where the employer concededly failed in his duty of care
and nevertheless escaped liability because the employee
had “agreed” to “assume the risk” of the employer’s
fault—rested, in the context of our industrial society,
upon a pure fiction. And in all English-speaking countries
legislation was necessary to correct this injustice. In
enforeing such legislation the courts should not lose sight
of the ambiguous nature of the doctrine with which the
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legislation dealt. In giving effect to the legislative pol-
icy, care must be taken lest such ambiguity perpetuate
the old mischief against which the new legislation was
directed.

Our present concern is with the Federal Employers’
Liability Act. Prior to 1939, the only inroad made by the
Act upon the doctrine of “assumption of risk” as a defense
to liability arising from negligence was that in any action
brought by an employee, he “shall not be held to have
assumed the risks of his employment in any case where the
violation by said common carrier of any statute enacted
for the safety of employees contributed to the injury or
death of such employee.” Section 4 of the Act as amended
April 22, 1908, ¢. 149, 35 Stat. 65. The provision was con-
strued, naturally enough, to mean that “the assumption
of risk as a defense is abolished only where the negligence
of the carrier is in violation of some statute enacted for
the safety of employees. In other cases, therefore, it is
retained.” Jacobs v. Southern Ry. Co., 241 U. 8. 229, 235.
By only partially withdrawing the defense of “assumption
of risk,” Congress enabled the railroads to avoid liability
in many situations where the employee’s injury resulted
from the negligence of the carrier in the only way in which
an employer can be negligent, namely, through the negli-
gence of its servants. In other words, Congress continued
to sanction the fiction of attributing to employees a Wiu-
ingness to bear the consequences of the carrier’s negli-
gence, other than that arising from its violation of a
statute enacted for the safety of employees.

This was the unfortunate situation which the 1939
amendment, the Act of August 11, 1939, c. 685, 53 -S’gat-
1404, sought to remedy. To § 4 was added the provision
that in any action brought by an employee he “shall not
be held to have assumed the risks of his employment 1n
any case where such injury or death resulted in whole or
in part from the negligence of any of the officers, agents,
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or employees of such carrier. . . .” The effect of this
provision is to make it clear that, whatever other risks
an employee may assume, he does not “assume the risk”
of the negligence of the carrier or its other employees.
Once the negligence of the carrier is established, it cannot
be relieved of liability by pleading that the employee
“agsumed the risk.”

But the 1939 amendment left intact the foundation of
the carrier’s liability—negligence. Unlike the English
enactment which, nearly fifty years ago, recognized that
the common law concept of liability for negligence is
archaic and unjust as a means of compensation for injuries
sustained by employees under modern industrial condi-
tions, the federal legislation has retained negligence as the
basis of a carrier’s liability. For reasons that are its con-
cern and not ours, Congress chose not to follow the ex-
ample of most states in establishing systems of work-
men’s compensation not based upon negligence. Con-
gress has to some extent alleviated the doctrines of the
law of negligence as applied to railroad employees. By
specific provisions in the Federal Employers’ Liability
Act, it has swept away “assumption of risk” as a defense
once negligence is established. But it has left undis-
turbed the other meaning of “assumption of risk,” namely,
that an employee injured as a consequence of being ex-
posed to a risk which the employer in the exercise of due
care could not avoid is not entitled to recover, since the
employer was not negligent.

The point is illustrated by two opinions of Mr. Justice
Holmes. In Schlemmer v. Buffalo, R. & P. Ry. Co., 205
U.8. 1, 12-13, he called attention to the danger of reliev-
g from liability for negligence by talking about “as-
sumption of risk”—a danger resulting from the ambiguity
of the phrase. “Assumption of risk” by an employee may
be a way of expressing the conclusion that he has been

guilty of contributory negligence. But an employee can-
513236—43—vol. 318——9
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not be charged with contributory negligence simply be-
cause he “assumed the risk”; the inquiry is, did his con-
duct depart from that of a reasonably prudent employee
in his situation? As Mr. Justice Holmes admonished us
in the Schlemmer case, “unless great care be taken, the
servant’s rights will be sacrificed by simply charging him
with assumption of the risk under another name.” Ibid.
That case was decided before the Federal Employers’
Liability Act was in force. In a later case arising under
the Act, Chesapeake & Ohio Ry. Co. v. Nixon, 271 U. S.
218, Mr. Justice Holmes for a unanimous Court reversed
a judgment for the plaintiff on the ground that the em-
ployee’s death was caused by a failure to keep a lookout
which was one of the “usual risks” of his employment.
To be sure, this decision was made prior to the 1939
amendment, but in this respect that enactment makes no
change in the law. The basis of an action under the Act
remains the carrier’s negligence. The carrier is not to be
relieved from the consequences of its negligence by any
claim that the employee “assumed the risk” of its negli-
gence. But neither is the carrier to be charged with those
injuries which result from the “usual risks” incident to
employment on railroads—risks which cannot be elimi-
nated through the carrier’s exercise of reasonable care.
“Assumption of risk” as a defense where there is negli-
gence has been written out of the Act. But “assumption
of risk,” in the sense that the employer is not liable for
those risks which it could not avoid in the observance of
its duty of care, has not been written out of the law. Be_a—
cause of its ambiguity the phrase “assumption of ris!(” is
a hazardous legal tool. As a means of instructing a jury,
it is bound to create confusion. It should therefore be
discarded. But until Congress chooses to abandon tl_le
concept of negligence, upon which the Act now rests, In
favor of a system of workmen’s compensation not de-
pendent upon negligence, the courts cannot discard the
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principle expressed, in one of its senses, by the phrase
“assumption of risk,” namely, that a carrier is not liable
unless it was negligent.

Perhaps no field of the law comes closer to the lives of so
many families in this country than does the law of negli-
gence, imbedded as it is in the Federal Employers’ Liabil-
ity Act. It is most desirable, therefore, that the law
should not be cloudy and confused. I am not at all cer-
tain that the Circuit Court of Appeals misconceived the
nature and extent of the carrier’s liability after the 1939
amendment, rather than merely obscured its understand-
ing by beclouding talk about “assumption of risk.” But
since I agree that the District Court should have allowed
the case to go to the jury on the issue of negligence, I con-
cur in the decision.

ZIFFRIN, INCORPORATED, v. UNITED
STATES ET AL.

APPEAL FROM THE DISTRICT COURT OF THE UNITED STATES
FOR THE SOUTHERN DISTRICT OF INDIANA.

No. 245. Argued December 16, 1942—Decided February 1, 1943.

At the time of the filing of an application to the Interstate Commerce
Commission for a permit under the “grandfather clause” of § 209
(a) of the Interstate Commerce Act to continue designated con-
tract carrier operations, and at the time of the hearing by the
Commission on the application, §210 of the Act provided that
a certificate as a common carrier and a permit as a contract carrier
could not be held by the same carrier except upon a finding by the
Commission of consistency with the public interest. Prior to the
Commission’s decision on the application, § 210 was amended to
provide that, without a similar finding, a certificate as a common
carrier and a permit as a contract carrier could not be held by
carriers which are under common control. Held:

1. The Commission was required to make its decision on the
application in accordance with the Act as amended. P.78.
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2. The contentions that the applicant was not given proper
notice of the hearing, and was denied an opportunity to show
compliance with the Act as amended, are unsupported. P. 79.

3. The Commission’s order denying the application on the ground
that the applicant was under common control with a certificated
common carrier, and that the application could not be granted
consistently with the public interest and the national transportation
policy, is supported by the evidence. P. 80.

Affirmed.

AppEAL from a judgment of a District Court of three
judges refusing to set aside an order of the Interstate
Commerce Commission,

Mr. Ira Howell Ellis, with whom Mr. John S. Powell
was on the brief, for appellant.

Mr. Dantel H. Kunkel, with whom Solicitor General
Fahy, Assistant Attorney General Arnold, and Messrs.
Robert L. Pierce, Edward Dumbauld, and Daniel W.
Knowlton were on the brief, for appellees.

MRg. Jusrice REED delivered the opinion of the Court.

This appeal brings here for review a judgment of a
statutory three judge court denying a petition for an inter-
locutory and a final injunetion setting aside and annulling
an order of the Interstate Commerce Commission.* The
order attacked denied an application of appellant, an
Indiana corporation, filed February 4, 1936, for a permit
to continue designated contract carrier operations under
the grandfather clause of § 209 (a) of the Interstate Com-
merce Act.

The denial of the application by the Commission on
May 29, 1941, 28 M. C. C. 683, was on the ground that
applicant and Ziffrin Truck Lines, Inc., a certificated com-

1 Urgent Deficiencies Act, 38 Stat. 208, 220, 28 U. S. C. §§ 47, 47 (2);
Judicial Code § 238, 43 Stat. 936, 938, 28 U. S. C. §345; §205 (h)
Interstate Commerce Act, Part II, 49 Stat. 543, 550, 49 U. 8. C.
§305 (h).
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mon carrier by motor vehicle, were owned, controlled and
managed in a common interest and that under § 210 of
the Interstate Commerce Act, Part II, it would not be
consistent with the public interest and the national trans-
portation policy to grant the application.

Section 210 of the Motor Carrier Act was amended be-
tween the filing of the application and the entry of the
order denying it. The two forms of § 210 appear in the
note below.?

2 Section 210 (49 Stat. 554), as originally enacted in the Motor Car-
rier Act, 1935, provided:

“No person, after January 1, 1936, shall at the same time hold under
this part a certificate as a common carrier and a permit as a contract
carrier authorizing operation for the transportation of property by
motor vehicle over the same route or within the same territory, unless
for good cause shown the Commission shall find that such certificate
and permit may be held consistently with the public interest and with
the policy declared in section 202 (a) of this part.”

Section 210, as amended (49 U. S. C. 310) by § 21 (a) of the Trans-
portation Act of 1940 provides:

“Unless, for good cause shown, the Commission shall find, or shall
have found, that both a certificate and a permit may be so held con-
sistently with the public interest and with the national transportation
policy declared in this Act—

“(1) no person, or any person controlling, controlled by, or under
common control with such person, shall hold a certificate as a common
carrier authorizing operation for the transportation of property by
motor vehicle over a route or within a territory, if such person, or any
such controlling person, controlled person, or person under common
control, holds a permit as a contract carrier authorizing operation for
the transportation of property by motor vehicle over the same route
or within the same territory; and

“(2) no person, or any person controlling, controlled by, or under
common control with such person, shall hold a permit as a contract
carrier authorizing operation for the transportation of property by
motor vehicle over a route or within a territory, if such person, or
any such controlling person, controlled person, or person under com-
mon control, holds a certificate as a common carrier authorizing opera-
tion for the transportation of property by motor vehicle over the same
Toute or within the same territory.”
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It is appellant’s contention that whatever may have
been the effect of the earlier form, with the passage of the
amendment after the hearing the applicant should now
have an opportunity to show the absence of common con-
trol of it and Ziffrin Truck Lines, Incorporated. As § 210
stood when appellant requested its permit and at the hear-
ing, a certificate as a common carrier and a permit as a
contract carrier were not to be held by the same person
without special finding of consistency with the public in-
terest by the Commission. The amendment provided that
without a similar special finding no person should hold
a contract carrier permit who was under common control
with a person holding a common carrier certificate. Per-
son, of course, included a corporation. 49 U. S. C.
303 (a) (1).

Obviously the fear of possible evasion led to the change
in language. Indeed, the Commission had disregarded the
corporate fiction and interpreted the earlier form as cov-
ering persons under common control.> This was called
to applicant’s attention by an order of June 23, 1938, set-
ting the date for hearing the application.* The interpre-
tation was discussed in the examiner’s report, in the Com-

3 In re New York & New Brunswick Auto Exp. Co., Inc., Common
Carrier Application, 23 M. C. C. 663, 671. Cf. In re Bigley Brothers,
Inc., Contract Carrier Application, 4 M. C. C. 711; Universal Service,
Ine.,—Purchase—W. R. Arthur & Co., Inc., 15 M. C. C. 247.

4 The order read in part as follows:

“Notice is hereby given that although application herein is for a
-~ certificate or permit on Form BMC 1, the applicant must establish
also the corporate relationship existing between the applicant herein
mentioned and the Ziffrin Truck Lines, Inc., (No. MC 2510) and if
said applicant and the Ziffrin Truck Lines, Inc., are found to be affiliated
within the meaning of Section 5 (6) of Part I, applicant must also estal?-
lish that a permit may be held by applicant consistently with the public
interest and with the policy declared in Section 202 (a) of the Motor
Carrier Act, 1935, within the meaning and contemplation of Section
210 of said Motor Carrier Act, 1935.”
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mission’s report, and applied, adversely to appellant, by
the findings. 28 M. C. C. 683, 692-99.

When the Transportation Act of 1940 was before the
Senate, the draftsmen added a sentence to the earlier form
of § 210, reading as follows: “This section shall apply
to dual operations by affiliated carriers.” When the
bill, S. 2009, in the two forms in which it was enacted
in the Senate and the House of Representatives, was ex-
amined by the Interstate Commerce Commission, the
Chairman of its legislative committee transmitted a report
on the provisions of the bill to the Chairman of the Senate
Interstate Commerce Committee and the Chairman of
the House Committee on Interstate and Foreign Com-
merce.® Inthereport (at page 62) this comment was made
as to the present § 210:

“Desirable.—(a) After the new section 22 which we
have proposed above, add a new section 23 (with appro-
priate renumbering of subsequent sections) reading as
follows:

‘Skc. 23. Section 210 of the Interstate Commerce Act,
as amended, is amended by adding at the end thereof the
following new sentence: “This section shall apply to dual
operations by affiliated carriers.””’

This sentence has been introduced at the end of section 45
of the Senate bill, and it has our approval. The Com-
mission has construed section 210 of part II to have such
an application, but it is desirable to remove all doubt on
the point.”

At the conference of the committee for the two Houses
of Congress, the form of § 210 was changed to the present
reading. The report contains this explanation:®

® Omnibus Transportation Legislation, House Committee Print, 76th
Cong., 2d Sess.

¢ H. Rep. No. 2832, 76th Cong., 3d Sess., p. 78.
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“Section 21 (a). Dual Operations Under Certificates and
Permits, Motor Carriers.

“The conference substitute in section 21 (a) amends
section 210 of the Interstate Commerce Act which pro-
hibits a person from holding at the same time both a cer-
tificate as a common carrier of property by motor vehicle
and a permit as a contract carrier of property by motor
vehicle over the same route or within the same territory,
unless for good cause shown the Commission shall find
that both forms of operating authority may be held con-
sistent with the public interest and with the policy de-
clared in part II, so that the section will apply not only
to a particular motor carrier but also to any person con-
trolling, controlled by, or under common control with, such
person.”

It is unnecessary, however, to decide whether the Com-
mission correctly applied § 210 as originally enacted to
such common control as the Commission found in appel-
lant and Ziffrin Truck Lines, Inc. We are convinced that
the Commission was required to act under the law as it
existed when its order of May 29, 1941, was entered. The
permit was effective for the future and the amendment
forbade persons under common control holding both a
permit and a certificate. Previously appellant had been
operating under an ex parte permit. Protests to the grant
had been made on account of the dual operation, the
formal hearing was held and the question raised by these
protests was heard at length. A change in the law be-
tween a nisi prius and an appellate decision requires the
appellate court to apply the changed law. Vandenbark
v. Owens-Illinois Glass Co., 311 U. S. 538, and cases cited.
Cf. Duplex Printing Press Co.v. Deering, 254 U. 8. 443, 464.
A fortiori, a change of law pending an administrative hear-
ing must be followed in relation to permits for future acts.
Otherwise the administrative body would issue orders con-
trary to the existing legislation.
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We find no basis for appellant’s contention that it was
given improper notice of the hearing and denied an op-
portunity to show compliance with the amended section.
The steps of notice and hearing detailed above demon-
strate the error of the former contention. As to the latter,
it is met completely by the report and order of the Com-
mission, made while this suit was pending in the District
Court, and denying appellant’s motion for reconsideration
of the order of May 29, 1941. Ziffrin, Incorporated, Con-
tract Carrier Application, 33 M. C. C. 155. This opinion
was called to our attention by the Government in brief
and argument. In the circumstances, we will not disre-
gard it. The Commission there said, p. 156:

“At the conclusion of the trial on applicant’s suit be-
fore the three-judge court, a conference was held between
the counsel for all the parties to the suit in the court’s
chambers. It was there suggested by the court that ap-
plicant submit to this Commission some method for
divoreing applicant herein from Ziffrin Truck Lines, Inc.,
which might eliminate the conflict with section 210 of the
act on which the denial of the application was grounded.
Pursuant to this suggestion, applicant has filed a petition
seeking reopening and reconsideration of the proceeding,
and, as a basis therefor, proposes a plan for elimination
of the common control of applicant and Ziffrin Truck
Lines, Inc. The petition is opposed by an association of
motor common carriers. It is understood that the filing
of this petition and action by us thereon does not ter-
minate the court proceeding. Pending our action on the
petition, however, the entry of judgment by the court
Is being held in abeyance. In view of the pendency of the
litigation, we believe that a statement of the reasons for
our action with respect to this petition will be helpful.”
The Commission then restated the evidence showing
common control of the two corporations and concluded
that the plan proposed would not change the situation.
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See 33 M. C. C. 155; 28 M. C. C. 683, 692 et seq. The
evidence is ample to support the conclusion of the Com-
mission entered at the earlier hearing. This is sufficient to
support the order upon judicial review. Shields v. Utah
Idaho Central R. Co., 305 U. 8. 177, 185; United States v.
Maher, 307 U. S. 148, 155.

Affirmed.

SECURITIES AND EXCHANGE COMMISSION v.
CHENERY CORPORATION et AL.

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR
THE DISTRICT OF COLUMBIA.

No. 254. Argued December 17, 18, 1942 —Decided February 1, 1943.

By an order of the Securities and Exchange Commission under the
Public Utility Holding Company Act of 1935, approval was given,
over objections, to a plan for the reorganization of a registered
holding company, whereby preferred stock which had been acquired
by officers and directors of the company while plans for its reorgani-
zation were before the Commission, would not be converted into
stock of the reorganized company, as would all other preferred stock,
but would be surrendered at cost plus interest. The Commission
explicitly based its order on its view of principles of equity judicially
established. However, the Commission did not find, but on the con-
trary disavowed, that the specific transactions showed misuse by
the officers and directors of their position as reorganization man-
agers, or that as such managers they took advantage of the cor-
poration, other stockholders, or the investing public. Held:

1. On review under § 24 (a) of the Act, the validity of the order
of the Commission must be judged on the grounds upon which the
record discloses that its action was based. P. 87.

2. Tested by principles of equity judicially established, the order
of the Commission can not be sustained. P. 88.

3. It is immaterial that the Commission might have made find-
ings which would justify its order as an appropriate safeguard of
interests which the Act was designed to protect. Such findings
are essential to the validity of the order, and here there is none.
P.94.
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4. Such an administrative order can not be upheld if not sustain-
able by the grounds upon which it was based by the Commission.
12, 1 Chy

75 U. S. App. D. C. 374, 128 F. 2d 303, remanded.

CerTioRARI, 317 U. S. 609, to review a judgment setting
aside an order of the Securities and Exchange Commission
under the Public Utility Holding Company Act of 1935.

Mr. Chester T. Lane, with whom Solicitor General Fahy
and Messrs. Richard 8. Salant, John F. Davis, Homer
Kripke, and Theodore L. Thau were on the brief, for
petitioner.

Mr. Spencer Gordon for respondents.

Mr. Allen S. Hubbard was on a brief for the Federal
Water and Gas Corporation, respondent.

MRr. Justice FRANKFURTER delivered the opinion of the
Court.

The respondents, who were officers, directors, and con-
trolling stockholders of the Federal Water Service Cor-
poration (hereafter called Federal), a holding company
registered under the Public Utility Holding Company Act
of 1935, c. 687, 49 Stat. 803, 15 U. S. C. § 79, brought this
proceeding under § 24(a) of the Act to review an order
made by the Securities and Exchange Commission on Sep-
tember 24, 1941, approving a plan of reorganization for
the company. Under the Commission’s order, preferred
stock acquired by the respondents during the period in
which successive reorganization plans proposed by the
management of the company were before the Commission,
was not permitted to participate in the reorganization on
an equal footing with all other preferred stock. The Court
of Appeals for the District of Columbia, with one judge
dissenting, set the Commission’s order aside, 128 F. 2d
303, and because the question presented looms large in
the administration of the Act, we brought the case here.
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The relevant facts are as follows. In 1937, Federal was
a typical public utility holding company. Incorporated in
Delaware, its assets consisted of securities of subsidiary
water, gas, electric, and other companies in thirteen states
and one foreign country. The respondents controlled Fed-
eral through their control of its parent, Utility Operators
Company, which owned all of the outstanding shares of
Federal’s Class B common stock, representing the con-
trolling voting power in the company. On November 8§,
1937, when Federal registered as a holding company under
the Public Utility Holding Company Act of 1935, its man-
agement filed a plan for reorganization under §§ 7 and 11
of the Act, the relevant portions of which are copied in
the margin.* This plan, as well as two other plans later

1%“SEc. 7. (a) A registered holding company or subsidiary company
thereof may file a declaration with the Commission, regarding any of
the acts enumerated in subsection (a) of section 6, in such form as
the Commission may by rules and regulations prescribe as necessary
or appropriate in the public interest or for the protection of investors
or consumers. Such declaration shall include—

“(1) such of the information and documents which are required
to be filed in order to register a security under section 7 of the Securi-
ties Act of 1933, as amended, as the Commission may by rules and regu-
Jations or order prescribe as necessary or appropriate in the public
interest or for the protection of investors or consumers; and

“(2) such additional information, in such form and detail, and such
documents regarding the declarant or any associate company thereof,
the particular security and compliance with such State laws as may
apply to the act in question as the Commission may by rules and regula-
tions or order preseribe as necessary or appropriate in the public inter-
est or for the protection of investors or consumers. . . .

“(d) If the requirements of subsections (¢) and (g) are satisfied, the
Commission shall permit a declaration regarding the issue or sale of a
security to become effective unless the Commission finds that—

“(6) the terms and conditions of the issue or sale of the security are
detrimental to the public interest or the interest of investors or
consumers.

“(e) If the requirements of subsection (g) are satisfied, the Comis—
sion shall permit a declaration to become effective regarding the exercise
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submitted by Federal, provided for participation by Class
B stockholders in the equity of the proposed reorganized
company. This feature of the plans was unacceptable
to the Commission, and all were ultimately withdrawn.

of a privilege or right to alter the priorities, preferences, voting power,
or other rights of the holders of an outstanding security unless the
Commission finds that such exercise of such privilege or right will result
in an unfair or inequitable distribution of voting power among holders
of the securities of the declarant or is otherwise detrimental to the public
interest or the interest of investors or consumers.

“(f) Any order permitting a declaration to become effective may
contain such terms and conditions as the Commission finds neces-
sary to assure compliance with the conditions specified in this
section. . . .

“S8ec. 11. (a) It shall be the duty of the Commission to examine the
corporate structure of every registered holding company and subsidiary
company thereof, the relationships among the companies in the holding-
company system of every such company and the character of the in-
terests thereof and the properties owned or controlled thereby to deter-
mine the extent to which the corporate structure of such holding-
company system and the companies therein may be simplified, unneces-
sary complexities therein eliminated, voting power fairly and equitably
distributed among the holders of securities thereof, and the properties
and business thereof confined to those necessary or appropriate to the
operations of an integrated public-utility system. . . .

“(e) In accordance with such rules and regulations or order as the
Commission may deem necessary or appropriate in the public interest
or for the protection of investors or consumers, any registered holding
company or any subsidiary company of a registered holding company
may, at any time after January 1, 1936, submit a plan to the Com-
mission for the divestment of control, securities, or other assets, or for
other action by such company or any subsidiary company thereof for
the purpose of enabling such company or any subsidiary company
thereof to comply with the provisions of subsection (b). If, after
notice and opportunity for hearing, the Commission shall find such
plan, as submitted or as modified, necessary to effectuate the provisions
of subsection (b) and fair and equitable to the persons affected by such
plan, the Commission shall make an order approving such plan; and the
Commission, at the request of the company, may apply to a court, in
accordance with the provisions of subsection (f) of section 18, to en-
force and carry out the terms and provisions of such plan. If, upon
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On March 30, 1940, a fourth plan was filed by Federal.
This plan, proposing a merger of Federal, Utility Operators
Company, and Federal Water and Gas Corporation, a
wholly-owned inactive subsidiary of Federal, contained
no provision for participation by the Class B stock. In-
stead, that class of stock was to be surrendered for can-
cellation, and the preferred and Class A common stock of
Federal were to be converted into common stock of the
new corporation. As the Commission pointed out in its
analysis of the proposed plan, “except for the 5.3% of
new common allocated to the present holders of Class A
stock, substantially all of the equity of the reorgan-
ized company will be given to the present preferred
stockholders.”

During the period from November 8, 1937, to June 30,
1940, while the successive reorganization plans were be-
fore the Commission, the respondents purchased a total
of 12,407 shares of Federal’s preferred stock. (The total
number of outstanding shares of Federal’s preferred stock
was 159,269.) These purchases were made on the over-
the-counter market through brokers at prices lower than
the book value of the common stock of the new corpora-
tion into which the preferred stock would have been con-
verted under the proposed plan. If this feature of the plan
had been approved by the Commission, the respondents
through their holdings of Federal’s preferred stock would

any such application, the court, after notice and opportunity for
hearing, shall approve such plan as fair and equitable and as appro-
priate to effectuate the provisions of section 11, the court as a court
of equity may, to such extent as it deems necessary for the purpose of
carrying out the terms and provisions of such plan, take exclusive
jurisdiction and possession of the company or companies and fuhe
assets thereof, wherever located; and the court shall have jurisdiction
to appoint a trustee, and the court may constitute and appoint fehe
Commission as sole trustee, to hold or administer, under the direction
of the court and in accordance with the plan theretofore approved by
the court and the Commission, the assets so possessed. . . .”
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have acquired more than 10 per cent of the common stock
of the new corporation. The respondents frankly ad-
mitted that their purpose in buying the preferred stock
was to protect their interests in the company.

In ascertaining whether the terms of issuance of the new
common stock were “fair and equitable” or “detrimental to
the interests of investors” within § 7 of the Act, the Com-
mission found that it could not approve the proposed plan
so long as the preferred stock acquired by the respondents
would be permitted to share on a parity with other pre-
ferred stock. The Commission did not find fraud or lack
of disclosure, but it concluded that the respondents, as
Federal’s managers, were fiduciaries and hence under a
“duty of fair dealing” not to trade in the securities of the
corporation while plans for its reorganization were before
the Commission. It recommended that a formula be de-
vised under which the respondents’ preferred stock would
participate only to the extent of the purchase prices paid
plus accumulated dividends since the dates of such pur-
chases. Accordingly, the plan was thereafter amended to
provide that the preferred stock acquired by the respond-
ents, unlike the preferred stock held by others, would not
be converted into stock of the reorganized company, but
could only be surrendered at cost plus 4 per cent interest.
The Commission, over the respondents’ objections, ap-
proved the plan as thus amended, and it is this order which
is now under review.

We completely agree with the Commission that officers
and directors who manage a holding company in process of
reorganization under the Public Utility Holding Company
A.et of 1935 occupy positions of trust. We reject a lax
view of fiduciary obligations and insist upon their serupu-
lous observance. See Wormley v. Wormley, 8 Wheat.
421, 441; Southern Pacific Co. v. Bogert, 250 U. S. 483,
487-88; and see Stone, The Public Influence of the Bar,
48 Harv. L. Rev. 1, 8-9. But to say that a man is a fidu-
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ciary only begins analysis; it gives direction to further
inquiry. To whom is he a fiduciary? What obligations
does he owe as a fiduciary? In what respect has he failed
to discharge these obligations? And what are the conse-
quences of his deviation from duty?

The Commission did not find that the respondents as
managers of Federal acted covertly or traded on inside
knowledge, or that their position as reorganization man-
agers enabled them to purchase the preferred stock at
prices lower than they would otherwise have had to pay,
or that their acquisition of the stock in any way preju-
diced the interests of the corporation or its stockholders.
To be sure, the new steck into which the respondents’ pre-
ferred stock would be converted under the plan of reor-
ganization would have a book value—which may or may
not represent market value—considerably greater than
the prices paid for the preferred stock. But that would
equally be true of purchases of preferred stock made by
other investors. The respondents, the Commission tells
us, acquired their stock as the outside world did, and upon
no better terms. The Commission dealt with this as a
specific case, and not as the application of a general rule
formulating rules of conduct for reorganization managers.
Consequently, it is a vital consideration that the Commis-
sion conceded that the respondents did not acquire their
stock through any favoring circumstances. In its own
words, “honesty, full disclosure, and purchase at a fair
price” characterized the transactions. The Commission
did not suggest that, as a result of their purchases of pre-
ferred stock, the respondents would be unjustly enriched.
On the contrary, the question before the Commission was
whether the respondents, simply because they were reor-
ganization managers, should be denied the benefits to be
received by the 6,000 other preferred stockholders. Solme
technical rule of law must have moved the Commission
to single out the respondents and deny their preferred
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stock the right to participate equally in the reorganiza-
tion. To ascertain the precise basis of its determination,
we must look to the Commission’s opinion.

The Commission stated that “in the process of formu-
lation of a ‘voluntary’ reorganization plan, the manage-
ment of a corporation occupies a fiduciary position toward
all of the security holders to be affected, and that it is sub-
jected to the same standards as other fiduciaries with re-
spect to dealing with the property which is the subject
matter of the trust.” Applying by analogy the restric-
tions imposed on trustees in trafficking in property held
by them in trust for others, Michoud v. Girod, 4 How. 503,
557, the Commission ruled that even though the manage-
ment does not hold the stock of the corporation in trust
for the stockholders, nevertheless the “duty of fair deal-
ing” which the management owes to the stockholders is
violated if those in control of the corporation purchase its
stock, even at a fair price, openly and without fraud. The
Commission concluded that “honesty, full disclosure, and
purchase at a fair price do not take the case outside the
rule.”

In reaching this result the Commission stated that it
was merely applying “the broad equitable principles enun-
ciated in the cases heretofore cited,” namely, Pepper v.
Litton, 308 U. 8. 295; Michoud v. Girod, 4 How. 503, 557;
Magruder v. Drury, 235 U. S. 106, 119-20, and Meinhard
v. Salmon, 249 N. Y. 458, 164 N. E. 545. Its opinion
pla,inly shows that the Commission purported to be act-
0 only as it assumed a court of equity would have acted
n a similar case. Since the decision of the Commission
Wwas explicitly based upon the applicability of principles
of equity announced by courts, its validity must likewise
be judged on that basis. The grounds upon which an
administrative order must be judged are those upon which
the record discloses that its action was based.

513236—43—vol. 318——10
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In confining our review to a judgment upon the validity
of the grounds upon which the Commission itself based
its action, we do not disturb the settled rule that, in re-
viewing the decision of a lower court, it must be affirmed
if the result is correct “although the lower court relied
upon a wrong ground or gave a wrong reason.” Helver-
ing v. Gowran, 302 U. S. 238, 245. The reason for this
rule is obvious. It would be wasteful to send a case back
to a lower court to reinstate a decision which it had already
made but which the appellate court concluded should
properly be based on another ground within the power of
the appellate court to formulate. But it is also familiar
appellate procedure that where the correctness of the
lower court’s decision depends upon a determination of
faet which only a jury could make but which has not been
made, the appellate court cannot take the place of the
jury. Like considerations govern review of administra-
tive orders. If an order is valid only as a determination
of policy or judgment which the agency alone is authorized
to make and which it has not made, a judicial judgment
cannot be made to do service for an administrative judg-
ment. For purposes of affirming no less than reversing
its orders, an appellate court cannot intrude upon the do-
main which Congress has exclusively entrusted to an ad-
ministrative agency.

If, therefore, the rule applied by the Commission is to
be judged solely on the basis of its adherence to prin-
ciples of equity derived from judicial decisions, its order
plainly cannot stand. As the Commission concedes here,
the courts do not impose upon officers and directors of a
corporation any fiduciary duty to its stockholders Whic'h
precludes them, merely because they are officers and di-
rectors, from buying and selling the corporation’s stock.?

28ee 1 Dodd and Baker, Cases on Business Assoeiationg (1940)
498-500, 583-86, 621-22; 1 Morawetz on Private Corporations (2d
ed. 1886) §§ 516-21, pp. 482-89.
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The cases upon which the Commission relied do not es-
tablish principles of law and equity which in themselves
are sufficient to sustain its order. The only question in
Pepper v. Litton, 308 U. S. 295, was whether claims ob-
tained by the controlling stockholders of a bankrupt cor-
poration were to be treated equally with the claims of
other creditors where the evidence revealed “a scheme to
defraud creditors reminiscent of some of the evils with
which 13 Eliz. ¢. 5 was designed to cope,” 308 U. S. at 296.
Another case relied upon, Woods v. City Bank Co., 312
U. S. 262, held only that a bankruptey court, in the exercise
of its plenary power to review fees and expenses in connec-
tion with a reorganization proceeding under Chapter X of
the Chandler Aect, 52 Stat. 840, could deny compensation
to protective committees representing conflicting interests.
Michoud v. Girod, 4 How. 503, and Magruder v. Drury,
235 U. 8. 106, dealt with the specific obligations of express
trustees and not with those of persons in control of a cor-
porate enterprise toward its stockholders.

Determination of what is “fair and equitable” calls for
the application of ethical standards to particular sets of
facts. But these standards are not static. In evolving
standards of fairness and equity, the Commission is not
bound by settled judicial precedents. Congress certainly
did not mean to preclude the formulation by the Commis-
sion of standards expressing a more sensitive regard for
what is right and what is wrong than those prevalent at
the time the Public Utility Holding Company Act of 1935
became law. But the Commission did not in this case
proffer new standards reflecting the experience gained by
It in effectuating the legislative policy. On the contrary,
1t explicitly disavowed any purpose of going beyond those
which the courts had theretofore recognized. Since the
pommission professed to decide the case before it accord-
Ing to settled judicial doctrines, its action must be judged
by the standards which the Commission itself invoked.
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And judged by those standards, 4. e., those which would
be enforced by a court of equity, we must conclude that
the Commission was in error in deeming its action con-
trolled by established judicial principles.

But the Commission urges here that the order should
nevertheless be sustained because “the effect of trading by
management is not measured by the fairness of individual
transactions between buyer and seller, but by its relation
to the timing and dynamiecs of the reorganization which
the management itself initiates and so largely controls.”
Its argument lays stress upon the “strategic position en-
joyed by the management in this type of reorganization
proceeding and the vesting in it of statutory powers avail-
able to no other representative of security holders.” It
contends that these considerations warrant the stern rule
applied in this case since the Commission “has dealt
extensively with corporate reorganizations, both under
the Act, and other statutes entrusted to it,” and “has, in
addition, exhaustively studied protective and reorganiza-
tion committees,” and that the situation was therefore
“peculiarly within the Commission’s special administra-
tive competence.”

In determining whether to approve the plan of reorgan-
ization proposed by Federal’s management, the Commis-
sion could inquire, under § 7 (d) (6) and (e) of the Act,
whether the proposal was “detrimental to the public inter-
est or the interest of investors or consumers,” and, under
§ 11 (e), whether it was “fair and equitable.” That these
provisions were meant to confer upon the Commission
broad powers for the protection of the public plainly
appears from the reports of the Congressional committees
in charge of the legislation. The provisions of § 7 were
“Jesigned to give adequate protection to investors and
consumers . . . and are in accord with the underlying
purpose of the legislation to give to investors and con-
sumers full protection against the deleterious practices
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which have characterized certain holding-company finance
in the past.” Sen. Rep. No. 621, 74th Cong., 1st Sess.,
p. 28. Similarly, the authority given the Commission
by § 11 was intended to be responsive to the demands of
the particular situations with which the Commission
would be faced: “Under these subsections [11 (d), (e), and
(f)], Commission approval of reorganization plans and
supervision of the conditions under which such plans are
prepared will make it impossible for a group of favored
insiders to continue their domination over inarticulate
and helpless minorities, or even as is often the case,
majorities . . .” Id., p. 33.

In view of this legislative history, reflecting the range
of public interests committed to the care of the Commis-
sion, § 17 (a) and (b), which requires officers and directors
of any holding company registered under the Act to file
statements of their security holdings in the company and
provides that profits made from dealing in such securities
within any period of less than six months shall inure to
the benefit of the company, cannot be regarded as a
limitation upon the power of the Commission to deal with
other situations in which officers and directors have
failed to measure up to the standards of conduct imposed
upon them by the Act. The Act vests in the officers and
directors of a holding company registered under the Act
broad powers as representatives of all the stockholders.
Besides the Commission, only the management can initiate
a proceeding before the Commission to simplify the corpo-
rate structure and to effect a fair and equitable distribu-
tion of voting power among security holders. Only the
management can amend a plan under §§ 7 and 11 (e), and
this it may do at any time; only the management can
withdraw the plan, and this too it may do at will; and even
after the Commission has approved a plan, it cannot be
carried out without the consent of the management.
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Notwithstanding § 17 (a) and (b), therefore, the Com-
mission could take appropriate action for the correction
of reorganization abuses found to be “detrimental to the
public interest or the interest of investors or consumers.”
It was entitled to take into account those more subtle fac-
tors in the marketing of utility company securities that
gave rise to the very grave evils which the Public Utility
Holding Act of 1935 was designed to correct. See the
concurring opinion of Judge Learned Hand in Morgan
Stanley & Co. v. Securities & Exchange Commission, 126
F.2d:325,:332

But the difficulty remains that the considerations urged
here in support of the Commission’s order were not those
upon which its action was based. The Commission did
not rely upon “its special administrative competence”; it
formulated no judgment upon the requirements of the
“public interest or the interest of investors or consumers”
in the situation before it. Through its preoccupation with
the special problems of utility reorganizations the Com-
mission accumulates an experience and insight denied to
others. Had the Commission, acting upon its experience
and peculiar competence, promulgated a general rule of
which its order here was a particular application, the
problem for our consideration would be very different.
Whether and to what extent directors or officers should.be
prohibited from buying or selling stock of the corporation
during its reorganization, presents problems of policy for
the judgment of Congress or of the body to which it has
delegated power to deal with the matter. Abuse of cor-
porate position, influence, and access to information may
raise questions so subtle that the law can deal with them
effectively only by prohibitions not concerned with the
fairness of a particular transaction. But before transac-
tions otherwise legal can be outlawed or denied their usual
business consequences, they must fall under the ban of
some standards of conduct prescribed by an agency of
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government authorized to prescribe such standards—
either the courts or Congress or an agency to which Con-
gress has delegated its authority. Congress itself did not
proseribe the respondents’ purchases of preferred stock in
Federal. Established judicial doctrines do not condemn
these transactions. Nor has the Commission, acting under
the rule-making powers delegated to it by § 11(e), promul-
gated new general standards of conduct. It purported
merely to be applying an existing judge-made rule of
equity. The Commission’s determination can stand,
therefore, only if it found that the specific transactions
under scrutiny showed misuse by the respondents of their
position as reorganization managers, in that as such man-
agers they took advantage of the corporation or the other
stockholders or the investing public. The record is utterly
barren of any such showing. Indeed, such a claim
against the respondents was explicitly disavowed by the
Commission.

In view of the conditions imposed by the Commission
in approving the plan, it is clear that the respondents were
charged with violation of a positive command of law
rather than with any moral wrong. If there has been a
wrong, it would be against the stockholders from whom
they purchased the preferred stock at less than the book
value of the new stock—which, as we have already said,
may or may not be its real value. But the Commission did
not regard such stockholders as beneficiaries of the re-
spondents’ “trust” and hence entitled to restitution. The
Commission did not undo the purchases deemed by it to
have been made by the respondents in violation of their
fiduciary obligations. Instead, the Commission confirmed
the purchases and ordered that the stock be surrendered
to the corporation.

Judged, therefore, as a determination based upon judge-
made rules of equity, the Commission’s order cannot be
upheld. Its action must be measured by what the Com-
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mission did, not by what it might have done. It is not
for us to determine independently what is “detrimental to
the public interest or the interest of investors or con-
sumers”’ or “fair or equitable” within the meaning of
§§ 7 and 11 of the Public Utility Holding Company Act
of 1935. The Commission’s action cannot be upheld
merely because findings might have been made and con-
siderations disclosed which would justify its order as an
appropriate safeguard for the interests protected by the
Act. There must be such a responsible finding. Compare
United States v. Chicago, M., St. P. & P. R. Co.,294 U. 8.
499, 510-11. There is no such finding here.

Congress has seen fit to subject to judicial review such
orders of the Securities and Exchange Commission as the
one befpre us. That the scope of such review is narrowly
circumsecribed is beside the point. For the courts cannot
exercise their duty of review unless they are advised of
the considerations underlying the action under review.
If the action rests upon an administrative determina-
tion—an exercise of judgment in an area which Congress
has entrusted to the agency—of course it must not be set
aside because the reviewing court might have made a
different determination were it empowered to do so. But
if the action is based upon a determination of law as to
which the reviewing authority of the courts does come
into play, an order may not stand if the agency has mis-
conceived the law. In either event the orderly functioning
of the process of review requires that the grounds upon
which the administrative agency acted be clearly disclosed
and adequately sustained. “The administrative process
will best be vindicated by clarity in its exercise.” Phelps
Dodge Corp. v. Labor Board, 313 U. S. 177, 197. What
was said in that case is equally applicable here: “We do
not intend to enter the province that belongs to the Boa}fd,
nor do we do so. All we ask of the Board is to give
clear indication that it has exercised the discretion with
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which Congress has empowered it. This is to affirm most
emphatically the authority of the Board.” Ibid. Com-
pare United States v. Carolina Carriers Corp., 315 U. S.
475,488-90. In finding that the Commission’s order can-
not be sustained, we are not imposing any trammels on
its powers. We are not enforcing formal requirements.
We are not suggesting that the Commission must justify
its exercise of administrative discretion in any particular
manner or with artistic refinement. We are not sticking
in the bark of words. We merely hold that an administra-
tive order cannot be upheld unless the grounds upon which
the agency acted in exercising its powers were those upon
which its action can be sustained.

The cause should therefore be remanded to the Court of
Appeals with directions to remand to the Commission for
such further proceedings, not inconsistent with this opin-
ion, as may be appropriate.

So ordered.

Mg. Justice DouacLas took no part in the consideration
and decision of this case.

MR. Justice Brack, with whom Mz. Justice Reep and
Mg. Justice MurPHY concur, dissenting.

For reasons set out in the Court’s opinion and the
dissenting opinion below, I agree that these respondents,
officers and directors of the Corporations seeking reorgan-
ization, acted in a fiduciary capacity in formulating and
managing plans they submitted to the Commission, and
that, as fiduciaries, they should be held to a scrupulous
observance of their trust. I further agree that Congress
conferred on the Commission “broad powers for the pro-
tection of the public,” investors and consumers; and that
the Commission, not the Court, was invested by Congress
Yvith authority to determine whether a proposed reorgan-
lzation or merger would be “fair and equitable,” or whether
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it would be “detrimental to the public interest or the in-
terest of investors or consumers.”

The conclusions of the Court with which I disagree are
those in which it holds that while the Securities and Ex-
change Commission has abundant power to meet the situ-
ation presented by the activities of these respondents,
it has not done so. This conclusion is apparently based on
the premise that the Commission has relied upon the com-
mon law rather than on “new standards reflecting the
experience gained by it in effectuating legislative policy,”
and that the common law does not support its conclusion;
that the Commission could have promulgated “a general
rule of which its order here was a particular application,”
but instead made merely an ad hoc judgment; and that
the Commission made no finding that these practices
would prejudice anyone.

The Commission’s actual finding was that “The plan of
reorganization herein considered, like the previous plans
filed with us over the past several years, was formulated
by the management of Federal, and discussions concerning
the reorganization of this corporation have taken place
between the management and the staff of the Commission
over the past several years;” that C. T. Chenery pur-
chased 8,618 shares of preferred stock during this period;
that other officers and directors of the concerns involved
acquired 3,789 shares during the same period; that for
this stock these respondent fiduciaries paid $328,346.89
and then submitted their latest reorganization plan, under
which this purchased stock would have a book value in the
reorganization company of $1,162,431.90. In the light of
these and other facts the Commission concluded that the
new plan would be “unfair, inequitable, and detrimental,
so long as the preferred stock purchased by the manage-
ment at low prices is to be permitted to share on a parity
with other preferred stock.” The Commission declined to
give “effectiveness” to the proposed plan and entered
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“adverse findings” against it under §§ 7(d) (1) and 7(d) (2)
of the controlling Act, resting its refusal to approve on this
statement: “We find that the provisions for participation
by the preferred stock held by the management result in
the terms of issuance of the new securities being detri-
mental to the interests of investors and the plan being
unfair and inequitable.”

The grounds upon which the Commission made its
findings seem clear enough to me. Accepting, as the
Court does, the fiduciary relationship of these respondents
in managing the Commission proceedings, it follows that
their peculiar information as to the stock values under
their proposed plan afforded them opportunities for stock
purchase profits which other stockholders did not have.
While such fiduciaries, they bought preferred stock and
then offered a reorganization plan which would give this
stock a book value of four times the price they had paid for
it. What the Commission has done is to say that no such
reward shall be reaped by these fiduciaries. At the same
time they are permitted to recover the full purchase price
with interest. To permit their reorganization plan to
put them in the same position as the old stockholders
gives to these fiduciaries an unconscionable profit for trad-
ing with inside information.

I can see nothing improper in the Commission’s findings
and determinations. On the contrary, the rule they
evolved appears to me to be a salutary one, adequately
supported by cogent reasons and thoroughly consistent
with the high standards of conduet which should be re-

quired of fiduciaries. That the Commission saw fit to
draw support for its own administrative conclusion from

decisions of courts should not detract from the validity
of its findings. Entrusted as the Commission is with
fshe responsibility of lifting the standard of transactions
In the market place in order that the managers of financial
ventures may not impose upon the general investing pub-
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lic, it seems wholly appropriate that the Commission
should have recognized the influence of admonitory lan-
guage like the following it approvingly quoted from
Meinhard v. Salmon, 249 N. Y. 458, 164 N. E. 545:

“A trustee is held to something stricter than the morals
of the market place. Not honesty alone, but the punctilio
of an honor the most sensitive, is then the standard of
behavior. As to this there has developed a tradition that
is unbending and inveterate. . . . Only thus has the
level of conduct for fiduciaries been kept at a level higher
than that trodden by the crowd.”

The decisions cited by the Commission seem to me to
show the soundness of the conclusion it reached. As
judges we are entitled to a sense of gratification that the
common law has been able to make so substantial a con-
tribution to the development of the administrative law of
this field. See e. g. Pepper v. Litton, 308 U. S. 295;
Michoud v. Girod, 4 How. 503; Magruder v. Drury, 235
U.S.106. Of course the Commission is not limited to com-
mon law principles in protecting investors and the public,
but even if it were so limited the Magruder case would in
my opinion provide complete support for the position
taken by the Commission: “The intention is to provide
against any possible selfish interest exercising an influence
which can interfere with the faithful discharge of the duty
which is owing in a fiduciary capacity. . . . It makes no
difference that the estate was not a loser in the transaction
or that the commission was no more than the services
were reasonably worth.” pp. 119, 120. The distinction
now seen by the Court between these cases and the instant
problem comes to little more than that the fact situations
are similar but not identical. )

While I consider that the cases on which the Commis-
sion relied give full support to the conclusion it reached,
I do not suppose, as the Court does, that the Commission’s
rule is not fully based on Commission experience. The
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Commission did not “explicitly disavow” any reliance on
what its members had learned in their years of experience,
and of course they, as trade experts, made their findings
that respondent’s practice was “detrimental to the in-
terests of investors” in the light of their knowledge. That
they did not unduly parade fact data across the pages of
their reports is a commendable saving of effort since they
meant merely to announce for their own jurisdiction an
obvious rule of honest dealing closely related to common
law standards. Of course, the Commission can now
change the form of its decision to comply with the Court
order. The Court can require the Commission to use
more words; but it seems difficult to imagine how more
words or different words could further illuminate its pur-
pose or its determination. A judicial requirement of cir-
cumstantially detailed findings as the price of court ap-
proval can bog the administrative power in a quagmire
of minutiae. Hypereritical exactions as to findings can
provide a handy but an almost invisible glideway enabling
courts to pass “from the narrow confines of law into the
more spacious domain of policy.” Phelps Dodge Corp. v.
Labor Board, 313 U. 8. 177, 194. Here for instance, the
Court apparently holds that the Commission has full
power to do exactly what it did; but the Court sends the
matter back to the Commission to revise the language of
its opinion, in order, I suppose, that the Court may reap-
praise the reasons which moved the Commission to deter-
mine that the conduct of these fiduciaries was detrimental
to the public and investors. The Act under which the
Commission proceeded does not purport to vest us with
authority to make such a reappraisal.

That the Commission has chosen to proceed case by
case rather than by a general pronouncement does not
appear to me to merit criticism. The intimation is that
tl}e Commission can act only through general formulae
rigidly adhered to. In the first place, the rule of the single
case 1s obviously a general advertisement to the trade,
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and in the second place the briefs before us indicate that
this is but one of a number of cases in which the Commis-
sion 1s moving to an identical result on a broad front.
But aside from these considerations the Act gives the
Commission wide powers to evolve policy standards, and
this may well be done case by case, as under the Federal
Trade Commission Act. Federal Trade Commission v.
Keppel & Bro., 291 U. S. 304, 310-312.

The whole point of the Commission finding has been lost
if it is eriticized for a failure to show injury to particular
shareholders. The Commission holding is that it should
not “undertake to decide case by case whether the manage-
ment’s trading has in fact operated to the detriment of the
persons whom it represents,” because the “tendency to
evil” from this practice is so great that the Commission
desires to attach to it a conclusive presumption of
impropriety.

The rule the Commission adopted here is appropriate.
Protection of investors from insiders was one of the chief
reasons which led to adoption of the law which the Com-
mission was selected to administer.! That purpose can be
greatiy retarded by overmeticulous exactions, exactions
which require a detailed narration of underlying reasons
which prompt the Commission to require high standards
of honesty and fairness. I favor approving the rule they
applied.

1 “Among the most vicious practices unearthed at the hearings before
the subcommittee was the flagrant betrayal of their fiduciary duties
by directors and officers of corporations who used their positions of
trust and the confidential information which came to them in such
positions, to aid them in their market activities. Closely allied to
this type of abuse was the unscrupulous employment of inside infor-
mation by large stockholders who, while not directors and officers,
exercised sufficient control over the destinies of their companies to
enable them to acquire and profit by information not available to
others.” Report of the Senate Committee on Banking and Currency
on Stock Exchange Practices, Report No. 1455, 73d Cong., 2d Sess.
p. 55.
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In § 2 (a) of the federal Bank Robbery Act, which provides that “who-
ever shall enter or attempt to enter any bank, or any building used
in whole or in part as a bank, with intent to commit in such bank
or building, or part thereof, so used, any felony or larceny” shall
be subject to the penalty therein prescribed, the word “felony”
embraces only offenses which are felonies under federal law and
affect banks protected by the Act. P. 108.

130 F. 2d 514, reversed.

CERTIORART, 317 U. 8. 606, to review the affirmance of a
conviction for violation of the federal Bank Robbery Act.

Mr. John T. Sapienza for petitioner.

Assistant Attorney General Berge, with whom Solicitor
General Fahy and Messrs. Robert S. Erdahl and Archibald
Coz were on the brief, for the United States.

Mg. Justice Doucras delivered the opinion of the
Court.

Sec. 2 (a) of the Bank Robbery Act (48 Stat. 783, 50 Stat.
749,12U.8.C. § 588b) provides in part that “whoever shall
enter or attempt to enter any bank," or any building used
In whole or in part as a bank, with intent to commit in
such bank or building, or part thereof, so used, any felony
or larceny, shall be fined not more than $5,000 or impris-

: * The term “bank” is defined in § 1 of the Act (12 U. S. C. § 5882) to
include “any member bank of the Federal Reserve System, and any
.banl_{, banking association, trust company, savings bank, or other bank-
Ing institution organized or operating under the laws of the United
States and any insured bank as defined in subsection (c) of Section 12B,
of the Federal Reserve Act, as amended.”
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oned not more than twenty years, or both.” Petitioner
was indicted under that section for entering a national
bank in Vermont with intent to utter a forged promissory
note and thereby to defraud the bank. He was convicted
after trial before a jury and was sentenced to imprison-
ment for one year and a day. The utterance of a forged
promissory note is a felony under the laws of Vermont
(P. L. 1933, § 8485, § 8750) but not under any federal
statute. The Circuit Court of Appeals affirmed the con-
vietion by a divided vote, holding that “felony” as used
in § 2 (a) includes offenses which are felonies under state
law. 130 F. 2d 514. We granted the petition for a writ
of certiorari because of the importance of the problem
in the administration of justice and because of the diversity
of views which have developed as respects the meaning
of “felony” in § 2 (a). Compare with the decision below
Hudspeth v. Melville, 127 F. 2d 373; Hudspeth v. Tor-
nello, 128 F. 2d 172.

Prior to 1934, banks organized or operating under federal
law were protected against embezzlement and like offenses
by R. S. 5209, 40 Stat. 972, 12 U. S. C. § 592. But such
crimes as robbery, burglary, and larceny 2 directed against
such banks were punishable only under state law. By
1934 great concern had been expressed over interstate
operations by gangsters against banks—activities with
which local authorities were frequently unable to cope.
H. Rep. No. 1461, 73d Cong., 2d Sess., p. 2. The Attorney
General, in response to that concern, recommended legis-
lation embracing certain new federal offenses. S. 2841,
73d Cong., 2d Sess. And see 78 Cong. Ree. 5738. Sec.
3 of that bill made it a federal crime to break into or at-
tempt to break into such banks with intent to commit “any
offense defined by this Act, or any felony under any law

2To the extent that acts constituting larceny would not also con-
stitute a federal crime under R. S. 5209. See United States v. North-
way, 120 U. 8. 327, 335.
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of the United States or under any law of the State, District,
Territory, or possession” in which the bank was located.
Sec. 2 made it an offense to take or attempt to take money
or property belonging to or in the possession of such a
bank without its consent or with its consent obtained “by
any trick, artifice, fraud, or false or fraudulent representa-
tion.” This bill was reported favorably by the Senate
Judiciary Committee (S. Rep. No. 537, 73d Cong., 2d
Sess.) and passed the Senate. 78 Cong. Ree. 5738. The
House Judiciary Committee, however, struck out §2,
dealing with larceny, and §3, dealing with burglary.
H. Rep. No. 1461, supra, p. 1. And the bill was finally
enacted without them. But it retained the robbery pro-
vision ® now contained in the first clause of § 2 (a) of the
Bank Robbery Act.

In 1937 the Attorney General recommended the enlarge-
ment of the Bank Robbery Act “to include larceny and
burglary of the banks” protected by it. H. Rep. No. 732,
75th Cong., 1st Sess., p. 1. The fact that the 1934 statute
was limited to robbery was said to have produced “some
incongruous results—a “striking instance” of which was
the case of a man who stole a large sum from a bank but
who was not guilty of robbery because he did not display
force or violence and did not put any one in fear. Id., pp.
1-2.  The bill as introduced (H. R. 5900, 75th Cong., 1st
Sess., 81 Cong. Rec. 2731) added to §2 (a) two new
clauses—one defining larceny and the other making it a
federal offense to enter or attempt to enter any bank with
intent to commit therein “any larceny or other depreda-
tion.”  For reasons not disclosed in the legislative history,

* “Whoever, by force and violence, or by putting in fear, feloniously
takes, or feloniously attempts to take, from the person or presence of
another any property or money or any other thing of value belonging
to, or in the care, custody, control, management, or possession of, any
banl shall be fined not more than $5,000 or imprisoned not more than
twenty years, or both.”

513236—43—vol. 318——11
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the House Judiciary Committee substituted “any felony
or larceny” for “any larceny or other depredation.” H.
Rep. No. 732, supra, p. 2. With that change and with an
amendment to the larceny clause * distinguishing between
grand and petit larceny (81 Cong. Rec. 5376-5377), § 2 (a)
was enacted in its present form.

We disagree with the Circuit Court of Appeals. We
do not think that “felony” as used in § 2 (a) incorporates
state law.

At times it has been inferred from the nature of the
problem with which Congress was dealing that the appli-
cation of a federal statute should be dependent on state
law. Examples under federal revenue acts are common.
Douglas v. Willcuts, 296 U. S. 1; Helvering v. Stuart, 317
U. S. 154, and cases cited. But we must generally assume,
in the absence of a plain indication to the contrary, that
Congress when it enacts a statute is not making the appli-
cation of the federal act dependent on state law. That
assumption is based on the fact that the application of
federal legislation is nationwide (United States v. Pelzer,
312 U. 8. 399, 402) and at times on the fact that the fed-
eral program would be impaired if state law were to
control. Seaboard Air Line Ry. v. Horton, 233 U. S. 492,
503. When it comes to federal criminal laws such as the
present one, there is a consideration in addition to the
desirability of uniformity in application which supports
the general principle. Since there is no common law of-
fense against the United States (United States v. Hudson,

44 . whoever shall take and carry away, with intent to steal or
purloin, any property or money or any other thing of value exceeding
$50 belonging to, or in the care, custody, control, management, or
possession of any bank, shall be fined not more than $5,000 or impris-
oned not more than ten years, or both; or whoever shall take and
carry away, with intent to steal or purloin, any property or money or
any other thing of value not exceeding $50 belonging to, or in the care,
custody, control, management, or possession of any bank, shall be fined
not more than $1,000 or imprisoned not more than one year, or both.”
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7 Cranch 32; United States v. Gradwell, 243 U. S. 476,
485), the administration of criminal justice under our
federal system has rested with the states, except as crim-
inal offenses have been explicitly prescribed by Congress.
We should be mindful of that tradition in determining
the scope of federal statutes defining offenses which dupli-
cate or build upon state law. In that connection it should
be noted that the double jeopardy provision of the Fifth
Amendment does not stand as a bar to federal prosecution
though a state conviction based on the same acts has
already been obtained. See United States v. Lanza, 260
U. 8. 377; Hebert v. Loutsiana, 272 U. S. 312. That con-
sideration gives additional weight to the view that where
Congress is creating offenses which duplicate or build upon
state law, courts should be reluctant to expand the de-
fined offenses beyond the clear requirements of the terms
of the statute.

There is no plain indication in the legislative history
of §2 (a) that Congress used “felony” in a sense suffi-
ciently broad to include state offenses. Though the legis-
lative data are meager, the indications are to the con-
trary. In the first place, the 1934 bill expressly provided,
as we have noted, that state felonies were included in the
definition of the new federal offense of burglary. That
provision was stricken in the House. The 1934 bill also
defined larceny to include larceny by trick or fraud. That
provision was likewise eliminated in the House. The
1934 Act was passed without either of them. The 1937
bill did not renew the earlier proposals to include them
but substituted “any larceny or other depredation.” Lar-
ceny, like robbery, is defined in § 2 (a). And “depreda-
tion” is not devoid of meaning in such a setting (cf. Deal
\ United States, 274 U. S. 277, 283) apart from any spe-
01.31 significance which it may have in local law. It is
difficult to conclude in the face of this history that Con-
gress, having rejected in 1934 an express provision making
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state felonies federal offenses, reversed itself in 1937, and,
through the phrase “any felony or larceny,” adopted the
penal provisions of forty-eight states with respect to acts
committed in national or insured banks. It is likewise
difficult to believe that Congress, through the same clause,
adopted by indirection in 1937 much of the fraud provi-
sion which it rejected in 1934. Cf. United States v. Patton,
120 F. 2d 73.

In the second place, Congress defined in § 2 (a) robbery,
burglary, and larceny but not felony. We can hardly be-
lieve that, having defined three federal offenses, it went
on in the same section to import by implication a miscel-
laneous group of state crimes as the definition of the fourth
federal offense. In this connection it should be noted that
when Congress has desired to incorporate state laws in
other federal penal statutes, it has done so by specific ref-
erence or adoption.® The omission of any such provision
in this Act is a strong indication that it had no such pur-
pose here. Cf. United States v. Coppersmith,4F. 198, 207.
The Act extends protection to hundreds of banks located
in every state. If state laws are incorporated in § 2 (a),
Congress has gone far toward putting these banks on a
basis somewhat equivalent to “lands reserved or acquired
for the use of the United States” as described in § 272 of
the Criminal Code, 18 U. S. C. § 451. In such a case all
violations of penal laws of the state within which the
lands are located become federal offenses. Criminal Code
§289, 18 U. S. C. §468. Such an expansion of federal
criminal jurisdiction should hardly be left to implication
and conjecture.

Moreover, the difficulty of giving “felony” in § 2 (a) a
state law meaning is emphasized when we turn to the law

5 See e. g., Act of March 4, 1909, 35 Stat. 1137, 49 Stat. 380,18 U.S. C.
§ 392; Act of May 18, 1934, 48 Stat. 782, 18 U. 8. C. § 408e; Act
of June 11, 1932, 47 Stat. 301, 18 U. S. C. § 662a; Act of February 22,
1935, 49 Stat. 31, 15 U. 8. C. § 715b; Act of June 25, 1936, 49 Stat.
1928, 27 U. 8. C. § 223.
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of such a state as New Jersey. There we find crimes classi-
fied as “misdemeanors” and “high misdemeanors.” Rev.
Stat. (1937) § 2:103-5, § 2:103-6. See United States v.
Slutzky, 79 F. 2d 504, 505. Uttering a promissory note
with a forged endorsement is a “high misdemeanor.” Rev.
Stat. (1937) § 2:132-1b. The inference is strong that if
Congress had designed § 2 (a) to include the more serious
state offenses committed in or against national or insured
banks or only such state offenses as affected those banks
(Hudspeth v. Melville, supra, p. 376), it would have used
language which would have afforded that protection in
all the states. ’
Finally, the inclusion of state crimes in the word “fel-
cny” neither comports with the scheme of the Act nor is
necessary to give the Act meaning and vitality. As we
have noted, the purpose of the 1934 Act was to supplement
local law enforcement in certain respects. And the 1937
amendments were designed “to include larceny and bur-
glary of the banks protected by this statute.” H. Rep. No.
732, supra, p. 1. But there is not the slightest indication
that the interstate activities of gangsters against national
and insured banks had broken down or rendered ineffec-
tive enforcement of state laws covering all sorts of felonies.
On the contrary, the bill introduced in 1937 was much
more selective and revealed no purpose to make a compre-
hensive classification of all crimes against the banks.
Moreover, the run of state felonies—forgery, rape, adul-
tery, and the like—would seem to have little or no rele-
vancy to the need for protection of banks against the
wholesale activities of the gangsters of that day. A related
cbjection could of course be made if “felony” as used in
$2 (a) were taken to mean any federal felony so as to
bring within the scope of the Bank Robbery Act miscel-
laneous federal felonies ranging from the sale of narcotics
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to white slave traffic.® But as indicated by Judge Frank in
his dissenting opinion below, § 2 (a) is not deprived of
vitality if it is interpreted to exclude state felonies and to
include only those federal felonies which affect the banks’
protected by the Act. That is in our opinion the correct
construction.

Reversed.

81t has frequently been held that when a federal statute uses a term
which it does not define but which was a common law offense, it will
be given its common law meaning. United States v. Palmer, 3 Wheat.
610, 630; United States v. Smith, 5 Wheat. 153, 160; Harrison v. United
States, 163 U. S. 140, 142. In this case, however, Congress has not
punished an offense by its common law name. Moreover, at common
law murder, manslaughter, arson, burglary, robbery, rape, sodomy, may-
hem, and larceny were felonies. Wharton, Criminal Law (12th ed.)
§26. And see Bannon v. United States, 156 U. S. 464, 467. Since
those miscellaneous erimes as a group do not suggest on their face
that they constitute an appropriate base on which to build a federal
criminal code for protection of national and insured banks, we will not
readily infer that Congress used the word “felony” in its common law
meaning. That conclusion is fortified by the further circumstance
that Congress has defined numerous offenses in other federal penal
statutes and has classified such offenses as felonies or misdemeanors ac-
cording to the severity of the punishmeint. Criminal Code §335,'18
U. 8. C. §541. Hence we need not look elsewhere for the meaning
of the term. Cf. Reagan v. United States, 157 U. S. 301, 303. As
stated in Adams v. McCann, 317 U. S. 269, nt. 2, the term “felony”
is a “verbal survival which has been emptied of its historic conten’.o.”
Thus we conclude that the word “felony” as used in §2 (a) takes its
meaning from federal statutes rather than from the common law.

Forgery at common law was a misdemeanor, Wharton, supra, § 861.

7 One such instance would be violation of the National Stoler.l Prop-
erty Act, 48 Stat. 794, 53 Stat. 1178, 18 U. 8. C. § 413, especially 18
U. 8. C. § 416.
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1. A signed statement of a railroad engineer, since deceased, giving
his version of a grade crossing accident in which the locomotive he
was operating was involved, and made, two days after the accident,
when he was interviewed by an official of the company and a repre-
sentative of a state commission, held not made “in the regular course”
of business within the meaning of the Act of June 20, 1936, and not
admissible as evidence thereunder. P. 111.

2. A ruling of the trial court that if the defendant called for and
inspected a signed statement which on cross-examination a witness
for the plaintiff stated he had given to the plaintiff’s lawyer, the
plaintiff would then be entitled to put the statement in evidence,
keld not a ground for reversal in this case, since the document was
not marked for identification and is not a part of the record, and this
Court is therefore unable to determine whether the contents would
have served to impeach the witness. P. 116.

3. Rule 8 (c¢) of the Rules of Civil Procedure does not make contributory
negligence an affirmative defense, but relates only to the manner
of pleading. P. 117.

4. The question of the burden of establishing contributory negligence
Is a question of local law which federal courts in diversity of citizen-
ship cases must apply. P. 117.

5. The ruling of a lower federal court upon a question of local law will
not here be set aside except on a plain showing of error. P, 118,

6. In a suit in a federal court in New York, in which two of the causes
of action were based on a Massachusetts statute and two were based
on the common law, the court charged the jury that the burden of
proving contributory negligence was on the defendants. The
defendants’ exception to the charge did not differentiate between
the causes of action based on the statute and those based on the
common law. Again without differentiating between the statutory
and the common law causes of action, the defendants requested
a charge that the burden was on the plaintiff to establish freedom
from contributory negligence. In this situation, this Court, assuming
that the charge so far as the common law counts are concerned was
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erroneous, but being unable to say that the charge was incorrect so
far as the statutory causes of action are concerned, does not reverse
and remand the cause. P. 119,

7. Where a party might have obtained a correct charge to the jury
by specifically calling the attention of the trial court to the error and
where a part of the charge was correct, he may not through a general
exception obtain a new trial. P. 119.

129 F. 2d 976, affirmed.

CertIORARL, 317 U. S. 611, to review the affirmance of a
judgment against the petitioners in an action for damages
on account of injury and death alleged to have been due
to negligence. The jurisdiction of the federal court was
invoked on the ground of diversity of citizenship.

Mr. Edward R. Brumley for petitioners.

Mr. William Paul Allen, with whom Mr. Benjamin Dia-
mond was on the brief, for respondent.

Mzr. Justice Doucras delivered the opinion of the
Court.

This case arose out of a grade crossing accident which
occurred in Massachusetts. Diversity of ecitizenship
brought it to the federal District Court in New York.
There were several causes of action. The first two were
on behalf of respondent individually, one being brought
under a Massachusetts statute (Mass. Gen. L. (1932) c.
160, §§ 138, 232), the other at common law. The third
and fourth were brought by respondent as administrator
of the estate of his wife and alleged the same common law
and statutory negligence as the first two counts. On the
question of negligence the trial court submitted three
issues to the jury—failure to ring a bell, to blow a whistle,
to have a light burning in the front of the train. The jury
returned a verdict in favor of respondent individually for
some $25,000 and in favor of respondent as administrator
for $9,000. The District Court entered judgment on the
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verdict. The Circuit Court of Appeals affirmed, one
judge dissenting. 129 F. 2d 976. The case is here on a
petition for a writ of certiorari which presents three
points.

I. The accident occurred on the night of December 25,
1940. On December 27, 1940, the engineer of the train,
who died before the trial, made a statement at a freight
office of petitioners where he was interviewed by an as-
sistant superintendent of the road and by a representative
of the Massachusetts Public Utilities Commission. See
Mass. Gen. L. (1932) c. 159, §29. This statement was
offered in evidence by petitioners under the Act of June
20, 1936, 49 Stat. 1561, 28 U. S. C. § 695.* They offered
to prove (in the language of the Act) that the statement
was signed in the regular course of business, it being the
regular course of such business to make such a statement.
Respondent’s objection to its introduction was sustained.

We agree with the majority view below that it was
properly excluded.

We may assume that if the statement was made “in
the regular course” of business, it would satisfy the other
provisions of the Act. But we do not think that it was
made “in the regular course” of business within the mean-
ing of the Act. The business of the petitioners is the
railroad business. That business like other enterprises

*“In any court of the United States and in any court established by
Act of Congress, any writing or record, whether in the form of an
entry in a book or otherwise, made as a memorandum or record of any
act, transaction, occurrence, or event, shall be admissible as evidence
of said act, transaction, occurrence, or event, if it shall appear that it
was made in the regular course of any business, and that it was the
Tegular course of such business to make such memorandum or record
at the time of such act, transaction, occurrence, or event or within a
reasonable time thereafter. All other circumstances of the making of
such writing or record, including lack of personal knowledge by the
entrant or maker, may be shown to affect its weight, but they shall not
affect its admissibility. The term ‘business’ shall include business,
Profession, occupation, and calling of every kind.”
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entails the keeping of numerous books and records es-
sential to its conduct or useful in its efficient operation.
Though such books and records were considered reliable
and trustworthy for major decisions in the industrial and
business world, their use in litigation was greatly circum-
scribed or hedged about by the hearsay rule—restrictions
which greatly increased the time and cost of making the
proof where those who made the records were numerous.*
5 Wigmore, Evidence (3d ed., 1940) § 1530. It was that
problem which started the movement towards adoption
of legislation embodying the principles of the present
Act. See Morgan et al., The Law of Evidence, Some Pro-
posals for its Reform (1927) ¢. V. And the legislative
history of the Act indicates the same purpose.®

2The problem was well stated by Judge Learned Hand in Massa-
chusetts Bonding & Ins. Co. v. Norwich Pharmacal Co., 18 F. 2d
934, 937: “The routine of modern affairs, mercantile, financial and
industrial, is conducted with so extreme a division of labor that the
transactions cannot be proved at first hand without the concurrence
of persons, each of whom can contribute no more than a slight part,
and that part not dependent on his memory of the event. Records,
and records alone, are their adequate repository, and are in practice
accepted as accurate upon the faith of the routine itself, and of the
self-consistency of their contents. Unless they can be used in court
without the task of calling those who at all stages had a part in the
transactions recorded, nobody need ever pay a debt, if only his
creditor does a large enough business.”

3 Thus the report of the Senate Committee on the Judiciary incor-
porates the recommendation of the Attorney General who stated in
support of the legislation, “The old common-law rule requires that every
book entry be identified by the person making it. This is exceedingly
difficult, if not impossible, in the case of an institution employing &
large bookkeeping staff, particularly when the entries are made by
machine. In a recent criminal case the Government was prevented
from making out a prima-facie case by a ruling that entries in the
books of a bank, made in the regular course of business, were not
admissible in evidence unless the specific bookkeeper who made the
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The engineer’s statement which was held inadmissible
in this case falls into quite a different category.* It is
not a record made for the systematic conduct of the busi-
ness as a business. An accident report may affect that
business in the sense that it affords information on which
the management may act. It is not, however, typical
of entries made systematically or as a matter of routine to
record events or occurrences, to reflect transactions with
others, or to provide internal controls. The conduct of a
business commonly entails the payment of tort claims in-
curred by the negligence of its employees. But the fact
that a company makes a business out of recording its em-
ployees’ versions of their accidents does not put those
statements in the class of records made “in the regular
course” of the business within the meaning of the Aet. If
it did, then any law office in the land could follow the same
course, since business as defined in the Act includes the pro-
fessions. We would then have a real perversion of a rule
designed to facilitate admission of records which experi-
ence has shown to be quite trustworthy. Any business
by installing a regular system for recording and preserv-
ing its version of accidents for which it was potentially
liable could qualify those reports under the Act. The
result would be that the Act would cover any system of
recording events or occurrences provided it was “regular”
and though it had little or nothing to do with the manage-
ment or operation of the business as such. Preparation
of cases for trial by virtue of being a “business” or inci-
dental thereto would obtain the benefits of this liberalized
version of the early shop book rule. The probability of

entry could identify it. Since the bank employed 18 bookkeepers, and
the entries were made by bookkeeping machines, this was impossible.”
8. Rep. No. 1965, 74th Cong., 2d Sess., pp. 1-2.

_ “It is clear that it does not come within the exceptions as to declara-
tions by a deceased witness. See Shepard v. United States, 290 U. S.
96; Wigmore, supra, chs. XLIx-LIv.
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trustworthiness of records because they were routine re-
flections of the day to day operations of a business would
be forgotten as the basis of the rule. See Conner v. Seat-
tle, R. & 8. Ry. Co., 56 Wash. 310, 312-313, 105 P. 634.
Regularity of preparation would become the test rather
than the character of the records and their earmarks of
reliability (Chesapeake & Delaware Canal Co. v. United
States, 250 U. 8. 123, 128-129) acquired from their source
and origin and the nature of their compilation. We cannot
so completely empty the words of the Act of their historic
meaning. If the Act is to be extended to apply not only
to a “regular course” of a business but also to any “regu-
lar course” of conduct which may have some relationship
to business, Congress not this Court must extend it. Such
a major change which opens wide the door to avoidance
of cross-examination should not be left to implication.
Nor is it any answer to say that Congress has provided
in the Act that the various circumstances of the making
of the record should affect its weight, not its admissibility.
That provision comes into play only in case the other
requirements of the Act are met.

In short, it is manifest that in this case those reports
are not, for the systematic conduct of the enterprise as
a railroad business. Unlike payrolls, accounts receivable,
accounts payable, bills of lading and the like, these reports
are calculated for use essentially in the court, not in the
business. Their primary utility is in litigating, not in
railroading.

It is, of course, not for us to take these reports out of
the Act if Congress has put them in. But there is nothing
in the background of the law on which this Act was built
or in its legislative history which suggests for a moment
that the business of preparing cases for trial should be
included. In this connection it should be noted that .the
Act of May 6, 1910, 36 Stat. 350, 45 U. S. C. § 38, requires
officers of common carriers by rail to make under oath
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monthly reports of railroad accidents to the Interstate
Commerce Commission, setting forth the nature and
causes of the accidents and the circumstances connected
therewith. And the same Act (45 U. S. C. § 40) gives the
Commission authority to investigate and to make reports
upon such accidents. It is provided, however, that
“Neither the report required by section 38 of this title nor
any report of the investigation provided for in section 40
of this title nor any part thereof shall be admitted as
evidence or used for any purpose in any suit or action for
damages growing out of any matter mentioned in said
report or investigation.” 45 U.S. C. §41. A similar pro-
vision (36 Stat. 916, 54 Stat. 148, 45 U. 8. C. § 33) bars the
use in litigation of reports concerning accidents resulting
from the failure of a locomotive boiler or its appurte-
nances. 45 U. 8. C. §§ 32, 33. That legislation reveals
an explicit Congressional policy to rule out reports of
accidents which certainly have as great a claim to objec-
tivity as the statement sought to be admitted in the pres-
ent case. We can hardly suppose that Congress modified
or qualified by implication these long standing statutes
when it permitted records made “in the regular course” of
business to be introduced. Nor can we assume that Con-
gress having expressly prohibited the use of the company’s
Teports on its accidents impliedly altered that policy when
%t came to reports by its employees to their superiors. The
nference is wholly the other way.

The several hundred years of history behind the Act
(Wigmore, supra, §§ 1517-1520) indicate the nature of the
reforms which it was designed to effect. It should of
course be liberally interpreted so as to do away with the
f':l»nachronistic rules which gave rise to its need and at which
ft was aimed. But “regular course” of business must find
1¥S meaning in the inherent nature of the business in ques-
tion and in the methods systematically employed for the
conduct of the business as a business.
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IT. One of respondent’s witnesses testified on cross-
examination that he had given a signed statement to one
of respondent’s lawyers. Counsel for petitioners asked to
see it. The court ruled that if he called for and inspected
the document, the door would be opened for respondent
to offer the statement in evidence, in which case the court
would admit it. See Edison Electric Light Co. v. U. S.
Electric Lighting Co., 45 F. 55, 59. Counsel for peti-
tioners declined to inspect the statement and took an ex-
ception. Petitioners contend that that ruling was re-
versible error in light of Rule 26 (b) and Rule 34 of the
Rules of Civil Procedure. We do not reach that question.
Since the document was not marked for identification and
is not a part of the record, we do not know what its con-
tents are. It is therefore impossible, as stated by the
court below, to determine whether the statement con-
tained remarks which might serve to impeach the witness.
Accordingly, we cannot say that the ruling was prejudicial
even if we assume it was erroncous. Mere “technical
errors” which do not “affect the substantial rights of the
parties” are not sufficient to set aside a jury verdict in an
appellate court. 40 Stat. 1181, 28 U. S. C. §391. He
who seeks to have a judgment set aside because of an er-
roneous ruling carries the burden of showing that preju-
dice resulted. That burden has not been maintained by
petitioners.

III. The final question presented by this case relates
to the burden of proving contributory negligence. As we
have noted, two of the causes of action were based on the
common law and two on a Massachusetts statute. The
court, without distinguishing between them, charged thajt
petitioners had the burden of proving contributory negli-
gence. To this petitioners excepted, likewise Withf)ut
distinguishing between the different causes of actlor'l.
And again without making any such distinction, peti-
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tioners requested the court to charge that the burden was
on respondent. This was refused and an exception noted.

Respondent contends, in the first place, that the charge
was correct because of the fact that Rule 8 (¢) of the Rules
of Civil Procedure makes contributory negligence an af-
firmative defense. We do not agree. Rule 8 (¢) covers
only the manner of pleading. The question of the burden
of establishing contributory negligence is a question of
local law which federal courts in diversity of citizenship
cases (Erie R. Co.v. Tompkins, 304 U. 8. 64) must apply.
Cities Service Oil Co. v. Dunlap, 308 U. S. 208; Sampson
v. Channell, 110 F. 2d 754. And see Central Vermont Ry.
Co. v. White, 238 U. S. 507, 512.

Secondly, respondent contends that the courts below
applied the rule of conflict of laws which obtains in New
York. So far as the causes of action based on the Massa-
chusetts statute are concerned, we will not disturb the
holding below that as a matter of New York conflict of
laws which the trial court was bound to apply (Klaxon
Co. v. Stentor Co., 313 U. S. 487) petitioners had the bur-
den of proving contributory negligence. That ruling was
based on Fitzpatrick v. International Ry. Co., 252 N. Y.
127, 169 N. E. 112, which involved an action brought in
New York under a statute of the Province of Ontario.
That statute gave a plaintiff in a negligence action, though
guilty of contributory negligence, a recovery if the de-
fendant was more negligent, the damages being propor-
tioned to the degree of fault imputable to the defendant.
The New York Court of Appeals held that the New York
courts were justified in applying the Ontario rule, growing
out of the statute, that the burden was on the defendant
to show contributory negligence. The Massachusetts
statute on which two of the present causes of action were
founded makes a railroad corporation liable for its neglect
In giving certain signals. It provides that tort damages
for injuries or death from collisions at crossings may be
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recovered where such neglect “contributed” to the injury,
“unless it is shown that, in addition to a mere want of
ordinary care, the person injured ... was, at the
time of the collision, guilty of gross or wilful negligence,
or was acting in violation of the law, and that such gross
or wilful negligence or unlawful act contributed to the
injury.,” Mass. Gen. L. (1932) c. 160, § 2342. That
statute, like the Ontario statute, creates rights not recog-
nized at common law. Brooks v. Fitchburg & L. St. Ry.
Co., 200 Mass. 8, 86 N. E. 289; Duggan v. Bay State Street
Ry. Co., 230 Mass. 370, 381-382, 119 N. E. 757; Sullivan
v. Hustis, 237 Mass. 441, 446, 130 N. E. 247; Lewis V.
Boston & Maine Railroad, 263 Mass. 87, 91, 160 N. E. 663.
And in actions under it the burden of proving contrib-
utory neglicence is on the defendant. Manley v. Boston
& Maine Railroad, 159 Mass. 493, 34 N. E. 951; Phelps
v. New England R. Co., 172 Mass. 98, 51 N. E. 522; Mc-
Donald v. New York C. & H. R. R. Co., 186 Mass. 474,
72 N. E. 55; Kenny v. Boston & Maine Railroad, 183
Mass. 127, 74 N. E. 309. And see Mass. Gen. L. (1932)
c. 231, § 85. Moreover, the measure of damages for death
is “the sum of not less than five hundred nor more than
ten thousand dollars, to be assessed with reference to the
degree of culpability of the” railroad. Mass. Gen. L.
(1932) c. 229, §3. We are referred to no New York
decision involving the point. The propriety of applying
the rule of the Fitzpatrick case to the causes of action
based on the Massachusetts statute may be arguable.
But it is not the type of ruling under Erie R. Co. v. Tomp-
kins, supra, which we will readily disturb. Where the
lower federal courts are applying local law, we will not set
aside their ruling except on a plain showing of error.

The question which is raised on the common law counts
is more serious. The court below did not distinguish be-
tween the conflict of laws rule in a case like the Fitzpatrick
case and the rule which apparently obtains in cases where
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the foreign cause of action is not founded on such a stat-
ute. It was intimated in the Fitzpatrick case (252 N.Y,
p. 135) and stated in other cases in New York’s inter-
mediate appellate courts (Wright v. Palmison, 237 App.
Div. 22, 260 N. Y. S. 812; Clark v. Harnischfeger Sales
Corp., 238 App. Div. 493, 495, 264 N. Y. 8. 873) that in
the latter situation the burden of proving freedom from
contributory negligence is on the plaintiff. Fitzpatrick v.
International Ry. Co., supra, p. 134. But we do not re-
verse and remand the case to the court below so that it
may examine and make an appropriate application of the
New York law on the common law counts, for the following
reason: As we have noted, petitioners in their exceptions to
the charge given and in the requested charge did not differ-
entiate between the causes of action based on the Massa-
chusetts statute and those on the common law. Even
if we assume that the charge on the latter was erroneous,
we cannot say that the charge was incorrect so far as the
statutory causes of action were concerned. Likewise we
must assume that it would have been error to give the
requested charge on the statutory causes of action even
though we accept it as the correct charge on the others.
Under these facts a general exception is not sufficient.
In fairness to the trial court and to the parties, objections
to a charge must be sufficiently specific to bring into focus
the precise nature of the alleged error. Where a party
might have obtained the correct charge by specifically
calling the attention of the trial court to the error and
where part of the charge was correct, he may not through
& general exception obtain a new trial. See Lincoln v.
Claflin, 7 Wall. 132, 139; Beaver v. Taylor, 93 U. 8. 46,
94-55; Mobile & Montgomery Ry. Co. v. Jurey, 111 U. S.
584, 596; McDermott v. Severe, 202 U. 8. 600, 611; Nor-
folk & W. Ry. Co. v. Earnest, 229 U. 8. 114, 122; Pennsyl-
vania R. Co. v. Minds, 250 U. 8. 368, 375. That long

standing rule of federal practice is as applicable in this
513236—43—vol. 318——12
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type of case as in others. That rule cannot be avoided
here by reason of the requested charge. For, as we have
said, it was at most only partially correct and was not

sufficiently discriminating.
Affirmed.

UNITED STATES v. BROOKS-CALLAWAY CO.

CERTIORARI TO THE COURT OF CLAIMS.
No. 366. Argued January 4, 1943.—Decided February 1, 1943.

Under the proviso to Article 9 of the Standard Form of Government
Construction Contract, which provides that the contractor shall
not be charged with liquidated damages because of delays due to
unforeseeable causes, including floods, the remission of liquidated
damages is not warranted where the “flood” was not unforeseeable
but was due to conditions normally to be expected. P. 122.

97 Ct. Cls. 689, reversed.

CertIoRrARI, 317 U. 8. 615, to review a judgment against
the United States in a suit upon a contract.

Mr. Valentine Brookes, with whom Solicitor General
Fahy and Assistant Attorney General Shea were on the
brief, for the United States.

Mr. George R. Shields, with whom Messrs. Herman
J. Galloway, John W. Gaskins, and Frederick W. Shields
were on the brief, for respondent.

Mz. Justick MurpHY delivered the opinion of the
Court.

We are asked to decide whether the proviso to Article 9
of the Standard Form of Government Construction Con-
tract,® which provides that a contractor shall not be

1In general, Article 9 gives the Government the option of terminat-
ing the contractor’s right to proceed, or of allowing him to proceed
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charged with liquidated damages because of delays due to
unforeseeable causes beyond the control and without the
fault of the contractor, including floods, requires the re-
mission of liquidated damages for delay caused by high
water found to have been customary and foreseeable by
the contracting officer.

Respondent brought this suit in the Court of Claims to
recover the sum of $3,900 which was deducted from the
contract price as liquidated damages for delay in the com-
pletion of a contract for the construction of levees on the
Mississippi River. The contract was not completed until
290 days after the date set, and liquidated damages in the
amount of $5,800 (figured at the contract rate of $20 for
each day of delay) were originally assessed. Respondent
protested, and upon consideration the contracting officer
found that respondent had been delayed a total of 278
days by high water, 183 days of which were due to condi-
tions normally to be expected and 95 of which were un-
foreseeable. He recommended that liquidated damages
in the amount of $1,900 (representing 95 days of unfore-
seeable delay at $20 per day) be remitted and that the

balance of $3,900 be retained. Payment was made on
this basis.?

subject to liquidated damages if he fails to proceed with diligence or
to complete the work in time. The full text of the proviso is:

“. . . Provided, That the right of the contractor to proceed shall
not be terminated or the contractor charged with liquidated damages
because of any delays in the completion of the work due to unfore-
seeable causes beyond the control and without the fault or negligence
of the contractor, including, but not restricted to, acts of God, or of
the public enemy, acts of the Government, fires, floods, epidemics,
Quarantine restrictions, strikes, freight embargoes, and unusually
severe weather or delays of subcontractors due to such causes: . . .”

2The contracting officer found that the remaining delay of 12 days
(the difference between the total delay of 290 days and the 278 days
due to high water) was not excusable, as claimed by respondent, on
account of the Government’s failure to secure a necessary right of way,
Or on account of the requirement by the contracting officer that re-
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The Court of Claims held that liquidated damages
should not have been assessed for any of the 278 days
of delay caused by high water because the high water
was a “flood” and under the proviso all floods were un-
foreseeable per se. Accordingly, it gave judgment in
respondent’s favor in the sum of $3,660.% No findings
were made as to whether any of the high water was in fact
foreseeable. We granted certiorari because the case pre-
sents an important question in the interpretation of the
Standard Form of Government Construction Contract.

We believe that the construction adopted below is con-
trary to the purpose and sense of the proviso and may
easily produce unreasonable results. The purpose of the
proviso is to remove uncertainty and needless litigation
by defining with some particularity the otherwise hazy
area of unforeseeable events which might excuse non-
performance within the contract period. Thus contractors
know they are not to be penalized for unexpected impedi-
ments to prompt performance, and, since their bids can be
based on foreseeable and probable, rather than possible
hindrances, the Government secures the benefit of lower
bids and an enlarged selection of bidders.

To avoid a narrow construction of the term, “unforesee-
able causes,” limiting it perhaps to acts of God, the
proviso sets forth some illustrations of unforeseeable in-
terferences. These it describes as “including, but not re-
stricted to, acts of God, or of the public enemy, acts of
the Government, fires, floods, epidemics, quarantine re-
strictions, strikes, freight embargoes, and unusually severe
weather, or delays of subcontractors due to such causes.”
The purpose of the proviso to protect the contractor
against the unexpected, and its grammatical sense, both

spondent build a tie-in levee. On these points the court below sus-
tained the conclusions of the contracting officer. Respondent has not
appealed and this phase of the case is not before us.

397 Ct. Cls. 689.
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militate against holding that the listed events are always
to be regarded as unforeseeable, no matter what the at-
tendant circumstances are. Rather, the adjective “un-
foreseeable” must modify each event set out in the “in-
cluding” phrase. Otherwise, absurd results are produced,
as was well pointed out by Judge Madden, dissenting
below:

“ .. Not every fire or quarantine or strike or freight
embargo should be an excuse for delay under the proviso.
The contract might be one to excavate for a building in an
area where a coal mine had been on fire for years, well
known to everybody, including the contractor, and where
a large element of the contract price was attributable to
this known difficulty. A quarantine, or freight embargo,
may have been in effect for many years as a permanent
policy of the controlling government. A strike may be an
old and chronic one whose settlement within an early
period is not expected. In any of these situations there
would be no possible reason why the contractor, who of
course anticipated these obstacles in his estimate of time
and cost, should have his time extended because of
them.

“The same is true of high water or ‘loods.” The normally
expected high water in a stream over the course of a year,
being foreseeable, is not an ‘unforeseeable’ cause of delay.
Here plaintiff’s vice-president testified that in making
1ts bid plaintiff took into consideration the fact that there
would be high water and that when there was, work on
the levee would stop. . . .74

A logical application of the decision below would even
excuse delays from the causes listed although they were
within the control, or caused by the fault of the contractor,
and this despite the proviso’s requirement that the events
be “beyond the control and without the fault or negli-

*97 Ct. Cls. 701, 702.
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gence of the contractor.” If fire is always an excuse, a
contractor is free to use inflammable materials in a tinder-
box factory and escape any damages for delay due to a
resulting fire. Any contractor could shut his eyes to the
extremest probability that any of the listed events might
occur, submit a low bid, and then take his own good time
to finish the work free of the compulsion of mounting
damages, thus making the time fixed for completion prac-
tically meaningless and depriving the Government of all
recompense for the delay.

We intimate no opinion on whether the high water
amounted to a “flood” within the meaning of the proviso.
Whether high water or flood, the sense of the proviso
requires it to be unforeseeable before remission of liqui-
dated damages for delay is warranted. The contracting
officer found that 183 days of delay caused by high water
were due to conditions normally to be expected. No
appeal appears to have been taken from his decision to
the head of the department, and it is not clear whether
his findings were communicated to respondent so that it
might have appealed. The Court of Claims did not
determine whether respondent was concluded by the find-
ings of the contracting officer under the second proviso
to Article 9,° and not having made this threshold deter-
mination, of course made no findings itself as to foresee-
ability. We think these matters should be determined
in the first instance by the Court of Claims. Accordingly

5 The second proviso to Article 9 immediately follows the unfore-
seeability proviso and states:

“Provided further, That the contractor shall within ten days from
the beginning of any such delay notify the contracting officer in writing
of the causes of delay, who shall ascertain the facts and the extent of
the delay, and his findings of facts thereon shall be final and conclusive
on the parties thereto, subject only to appeal, within thirty days., .by
the contractor to the head of the department concerned, whose defcxsxon
on such appeal as to the facts of delay shall be final and conclusive on
the parties hereto.”
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the judgment is reversed and the cause remanded with in-
structions to determine whether respondent is concluded
by the findings of the contracting officer, and, if not, for
a finding by the court whether the 183 days of high water
or any part of that time were in fact foreseeable.

Reversed.

OVERSTREET £t aL. v. NORTH SHORE
CORPORATION.

CERTIORARI TO THE CIRCUIT COURT OF APPEALS FOR THE
FIFTH CIRCUIT.

No. 284. Argued January 11, 1943.—Decided February 1, 1943.

1. The Fair Labor Standards Act is applicable to employees who are
engaged in interstate commerce, but not to those whose activities
merely affect interstate commerce. P. 128.

2. The Fair Labor Standards Act is applicable to employees (of a
private corporation) who are engaged in the operation and mainte-
nance of a drawbridge which is part of a toll road used extensively
by persons and vehicles traveling in interstate commerce, and which
spans an intercoastal waterway used in interstate commerce. P. 130.

So held as to one employee who attended to the raising and lower-
ing of the bridge; another who was engaged in the maintenance and
repair of the bridge; and a third who collected tolls from users of
the road and bridge.

3. The applicability of the Fair Labor Standards Act does not depend
upon the nature of the employer’s business, but upon the character
of the employees’ activities. P. 132.

4. That a corporation which owns and operates a toll road and draw-
bridge is subject to state taxation does not imply that it is free from
federal regulation or that its road and drawbridge are not instru-
mentalities of interstate commerce. P. 132.

128 F. 2d 450, reversed.

~ Cerriorart, 817 U. S. 606, to review the affirmance of a
J‘}dgment (43 F. Supp. 445) dismissing, as to the peti-
tioners here, a complaint in an action for wages, overtime,
and damages under the Fair Labor Standards Act.

b‘—
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Mr. Lucien H. Boggs for petitioners.

By special leave of Court, Assistant Attorney General
Shea argued the cause (Solicitor General Fahy and Messrs.
Irving J. Levy and Peter Seitz were on the brief) for the
Administrator of the Wage and Hour Division, U. S.
Department of Labor, as amicus curiae.

Mr. Roswell P. C. May, with whom Mr. W. Gregory
Smith was on the brief, for respondent.

Mr. Harry J. Gerrity filed a brief on behalf of the Amer-
ican Toll Bridge Association et al., as amici curiae, urging
affirmance.

MR. Justice MurpHY delivered the opinion of the
Court.

This is another case in which we must define the scope
of the Fair Labor Standards Act.* 52 Stat. 1060,29 U.S.C.
§8§ 201 et seq. The precise question is whether petition-
ers, who are engaged in maintaining or operating a toll
road and a drawbridge over a navigable waterway which
together constitute a medium for the interstate movement
of goods and persons, are “engaged in commerce” within
the meaning of §§ 6 and 7 of the Act.?

Petitioners, together with others not parties to this
petition, brought this action against respondent and a
subsidiary under § 16 (b) of the Act for the recovery of
unpaid minimum wages, overtime compensation, and
liquidated damages. Respondent moved to dismiss as to
all the plaintiffs, and the motion as to petitioners was

t Compare Kirschbaum Co. v. Walling, 316 U. S. 517; Warren-Brad-
shaw Drilling Co. v. Hall, 317 U. 8. 88; Walling v. Jacksonville Paper
Co., 317 U. 8. 564; Higgins v. Carr Brothers Co., 317 U. S. 572.

2 Section 3 (b) defines “commerce” as “trade, commerce, transpor-
tation, transmission, or communication among the several States or
from any State to any place outside thereof.”
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granted by the district court, leave to amend being given
to the other complainants who are not before us. 43 F.
Supp. 445. Petitioners appealed to the Circuit Court of
Appeals which affirmed the order of dismissal. 128 F. 2d
450, The important question raised as to the coverage of
the Act caused us to grant certiorari.

The relevant facts alleged in the complaint as amended,
which are to be taken as true for purposes of the motion
to dismiss, may be summarized as follows:

Respondent owns and operates a toll road and a draw-
bridge which is part of the road. The toll road connects
United States Highway No. 17, an interstate arterial
Highway, with Fort George Island, which lies off the
northern coast of Florida, being separated from the main-
land by the Intercoastal Waterway. The toll road crosses
the Waterway at Sisters’ Creek by means of the draw-
bridge, which must be raised frequently to permit the
passage of boats engaged in interstate commerce. The
toll road constitutes an integral part of the highway
system of the United States and provides the only means
of land communication between Fort George Island and
the Florida mainland. It is used extensively by persons
and vehicles traveling between the island and points out-
side Florida in interstate commerce. Mail to and from
other States, as well as goods produced outside Florida
and consigned to merchants on the island, are transported
over the toll road. Each of the petitioners was employed
by respondent in connection with the operation of the
toll road and drawbridge. Overstreet operated the draw-
bridge, raising it for the passage of boats through Sisters’
Creek and lowering it for the resumption of traffic over
the road; Brazle was engaged in maintenance and repair
work on the road and the bridge; and Garvin sold and
collected toll tickets from “vehicles using said toll road in
interstate commerce.” Petitioners received neither the
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minimum wages nor the overtime compensation pre-
seribed by §§ 6 and 7 of the Act.

We think these allegations bring petitioners within
the coverage of the Act and entitle them to recover if
proved.

Our starting point is respondent’s concession that no
question of constitutional power is involved, but only the
ascertainment of Congressional intent, that is, did Con-
gress mean to include employees such as petitioners with-
in the Aet. In arriving at that intent it must be
remembered that Congress did not choose to exert its
power to the full by regulating industries and occupations
which affect interstate commerce. See Kirschbaum Co. v.
Walling, 316 U. S. 517, 522-23; Walling v. Jacksonville
Paper Co.,317 U. 8. 564. Respondent contends that peti-
tioners are in this category, that their activities are local
and at most only affect commerce. But the policy of
Congressional abnegation with respect to occupations af-
fecting commerce is no reason for narrowly circumscribing
the phrase “engaged in commerce.” We said in the Jack-
sonville Paper Co. case, supra, “It is clear that the purpose
of the Act was to extend federal control in this field
throughout the farthest reaches of the channels of inter-
state commerce.” And in determining what constitutes
“commerce” or “engaged in commerce” we are guided by
practical considerations. Jacksonville Paper Co. case,
supra, and see also Shanks v. Delaware, L. & W. R. Co.,
239 U. S. 556, 558, dealing with what will shortly be
pointed out as a similar question in the coverage of the
Federal Employers’ Liability Act.

A practical test of what “engaged in interstate com-
merce” means has been evolved in cases arising under
the Federal Employers’ Liability Act (45 U. S. C. §§51
et seq.) which, before the 1939 amendment (see 53 Stat.
1404), applied only where injury was suffered while the
carrier was engaging in interstate or foreign commerce and




OVERSTREET v. NORTH SHORE CORP. 129

125 Opinion of the Court.

the injured employee was employed by the carrier “in

such commerce.” 35 Stat. 65. In determining the reach
of that phrase, the case of Pedersen v. Delaware, L. & W.
R. Co., 229 U. S. 146, held that an employee who was in-
jured while carrying bolts to be used in repairing a railroad
bridge over which interstate trains passed was engaged in
interstate commerce within the meaning of the Liability
Act. It was pointed out that tracks and bridges were in-
dispensable to interstate commerce and “that the work of
keeping such instrumentalities in a proper state of repair
while thus used is so closely related to such commerce as
to be in practice and in legal contemplation a part of
it.” Id.atp.151. See also Philadelphia, B. & W. R. Co.
v. Smith, 250 U. S. 101; Southern Ry. Co. v. Puckett, 244
U.S.571; New York Cent. R. Co. v. Porter, 249 U. S. 168;
Kinzell v. Chicago, M. & St. P. Ry. Co., 250 U. S. 130;
Southern Pacific Co. v. Industrial Accident Comm’n, 251
U. 8. 259; Philadelphia & Reading Ry. Co. v. Di Donato,
256 U. 8. 327; Rader v. Baltimore & Ohio R. Co., 108 F.
2d 980. Compare Shanks v. Delaware, L. & W. R. Co.,
239 U. 8. 556; Chicago & North Western Ry. Co. v. Bolle,
2_84 U.8.74; Chicago & Eastern Illinois R. Co. v. Commis-
swon, 284 U. S. 296.

We think that practical test should govern here.?
Vehicular roads and bridges are as indispensable to the
interstate movement of persons and goods as railroad
tracks and bridges are to interstate transportation by rail.
If they are used by persons and goods passing between the
varlous States, they are instrumentalities of interstate

_*This has been the administrative interpretation. See Interpreta-
tive Bulletin No. 5 of the Wage and Hour Division of the Department
of Labor, issued in November, 1939, at p. 7. This is set forth in the
1941 Edition of the Wage and Hour Manual at p. 34. See also p. 54.

.Compare the dissenting opinion in Pedersen v. Fitzgerald Construc-
tion Co., 262 App. Div. 665, 668, 30 N. Y. S. 2d 989, affirmed without
opinion, 288 N. Y. 211, 687, 43 N. E. 2d 83.
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commerce. Cf. Covington & Cincinnati Bridge Co. v.
Kentucky, 154 U. S. 204, 218. Those persons who are
engaged in maintaining and repairing such {facilities
should be considered as “‘engaged in commerce” even as
was the bolt-carrying employee in the Pedersen case,
supra, because without their services these instrumentali-
ties would not be open to the passage of goods and persons
across state lines. And the same is true of operational
employees whose work is just as closely related to the
interstate movement. Of course, all this is subject to the
qualification that the Act does not consider as an employer
the United States or any State or political subdivision of
a State, and hence does not apply to their employees.
§3(d).

The allegations of petitioners’ complaint satisfy this
practical test. The road and bridge allegedly afford pas-
sage to an extensive movement of goods and persons
between Florida and other States, and moreover the draw-
bridge presents an obstacle to interstate traffic by water
over the Intercoastal Waterway if not properly operated.
The operational and maintenance activities of petitioners
are vital to the proper functioning of these structures
as instrumentalities of interstate commerce. The services
of Overstreet are necessary to prevent the drawbridge
from being either a barrier to interstate navigation or else
a gap in the vehicular way. Without the services of
Brazle the facilities would fall into disrepair, and both
operation and maintenance would seem to depend upon
Garvin’s collecting the toll from users of the structures.
The work of each petitioner in providing a means of in-
terstate transportation and communication is so inti-
mately related to interstate commerce “as to be in practice
and in legal contemplation a part of it” (Pedersen’s case,
supra) and justifies regarding petitioners as “engaged
in commerce” within the meaning of the Fair Labor
Standards Act.
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Respondent resists the application of the test of the
Pedersen and related cases, cited above, pointing out that
there may be pitfalls in translating implications from
the special aspects of one statute to another (see Federal
Trade Comm’n v. Bunte Bros., 312 U. 8. 349, 353), and
claiming that significant differences exist between the
Federal Employers’ Liability Act and the Fair Labor
Standards Act. The outstanding difference asserted is
that a railroad company is actually engaged in commerce
as a carrier of goods and persons, and since it is difficult
to consider the business other than as a whole and to sep-
arate maintenance from transportation employees, there
is good reason for treating maintenance employees as en-
gaged in commerce. (Compare the Pedersen case, supra,
at pp. 151-152.) As regards itself respondent says that it
is not engaged in commerce, but only in providing facili-
ties which those carrying on commerce may use, and there-
fore there is no sound basis for treating its maintenance
and operational employees as engaged in commerce—
rather they only affect commerce. Reliance is placed
upon Henderson Bridge Co. v. Kentucky, 166 U. S. 150,
and Detroit Bridge Co. v. Tax Board, 294 U. S. 83, where
in sustaining the power of the States of Kentucky and
Michigan, respectively, to tax the franchise of domestic
corporations operating bridges between Kentucky and
Indiana and between Michigan and Canada, it was said
that the respective bridge companies were not engaged in
interstate or foreign commerce. We do not regard these
objections as well taken.

The Federal Employers’ Liability Act and the Fair
Labor Standards Act are not strictly analogous, but they
are similar. Both are aimed at protecting commerce from
injury through adjustment of the master-servant rela-
tionship, the one by liberalizing the common law rules per-
taining to negligence and the other by eliminating sub-
standard working conditions. We see no persuasive rea-
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son why the scope of employed or engaged “in commerce”
laid down in the Pedersen and related cases, cited above,
should not be applied to the similar language in the Fair
Labor Standards Act, especially when Congress in adopt-
ing the phrase “engaged in commerce” had those Federal
Employers’ Liability Act cases brought to its attention.*

The Henderson and Detroit bridge cases, supra, do not
affect our conclusion. We have pointed out that decisions
such as those, dealing with various assertions of state or
federal power in the commerce field, are not particularly
helpful in determining the scope of the Act. Kirschbaum
Co. v. Walling, supra, pp. 520-21; Walling v. Jackson-
ville Paper Co., supra. But even if we accept the premise
of the Bridge cases and regard respondent as not engaged
in commerce, the result is not changed. The nature of
the employer’s business is not determinative, because as
we have repeatedly said, the application of the Act depends
upon the character of the employees’ activities. Kirsch-
baum Co. v. Walling, supra, p. 524; Warren-Bradshaw
Drilling Co. v. Hall, 317 U. S. 88; Walling v. Jacksonville
Paper Co., supra. The fact that respondent may be sub-
ject to state taxation does not imply that it is free from
federal regulation or that its road and drawbridge are not
instrumentalities of interstate commerce. Petitioners,
who are engaged in operating and maintaining respond-
ent’s facilities so that there may be interstate passage of
persons and goods over them, are so closely related to that
interstate movement as a practical matter that we think
they must be regarded, under the allegations of their com-
plaint, as “engaged in commerce” within the meaning of
§§ 6 and 7 of the Act.

*See 83 Cong. Rec., 75th Cong., 3d Sess., Pt. 7, p. 7434, and Pt. 8,
pp. 9168-71. See also Joint Hearings before the Senate Committee
on Education and Labor and the House Committee on Labor on
S. 2475 and H. R. 7200, 75th Cong., 1st Sess. (1937), Pt. 1, pp. 42-43.
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We conclude that petitioners’ complaint was erroneously
dismissed. Accordingly, the judgment below is reversed
and the cause remanded to the district court for further
proceedings in conformity with this opinion.

Reversed.

MRg. JusTice RoBerTs and MRg. Justice JAcKsoN dissent.

C. J. HENDRY CO. et AL. v. MOORE £t AL, As THE
FISH AND GAME COMMISSION OF CALIFORNIA.

CERTIORARI TO THE SUPREME COURT OF CALIFORNIA.
No. 60. Argued November 10, 1942.—Decided February 8, 1943.

1. Forfeiture by procedure in rem of a net which, while being used by
a fishing vessel in navigable coastal waters of a State, had been seized
for violation of a law of the State forbidding fishing by net in those
waters, is “a common law remedy” which “the common law is com-
petent to give,” within the statutory exception to the exclusive juris-
diction in admiralty conferred on district courts of the United States
by § 9 of the Judiciary Act of 1789, and the State may provide for
such forfeiture in a proceeding in a state court. Pp. 134, 153.

2. The common law, as received in this country at the time of the
adoption of the Constitution, gave a remedy in rem in cases of
forfeiture. P. 153.

18 Cal. 2d 835, affirmed.

] CERTIORARI, 316 U. S. 643, to review the affirmance of a
Judgment of forfeiture of a net used in violation of a
state law,

Mr. Alfred T. Cluff, with whom Mr. Arch E. Ekdale was
on the brief, for petitioners.

Messrs. Everett W. Mattoon, Assistant Attorney Gen-
eral of California, and Eugene M. Elson, Deputy Attorney
General, with whom Mr. Earl Warren, Attorney General,
was on the brief, for respondents.
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Mr. Cuier JusTicE StoNE delivered the opinion of
the Court.

The Fish and Game Commission of California, having
seized a purse net while it was being used for fishing in
the navigable waters of the state in violation of the State
Fish and Game Code, brought the present proceeding
under § 845 of the Code for forfeiture of the net. The
question for decision is whether the state court’s judg-
ment, directing that the net be forfeited and ordering
the commission to sell or destroy it, is a “common law
remedy” which the “common law is competent to give”
within the statutory exception to the exclusive jurisdic-
tion in admiralty conferred on district courts of the United
States by § 9 of the Judiciary Act of 1789, 1 Stat. 76-77,
28 U. 8. C. §§ 41 (3) and 371 (Third).

Section 845 of the California Fish and Game Code
declares that a net used in violation of the provisions
of the Code is a public nuisance and makes it the duty of
any arresting officer to seize the net and report its seizure
to the commission. The statute requires the commission
to institute proceedings in the state superior court for
the forfeiture of the seized net and authorizes the court,
after a hearing and determination that the net was used
unlawfully, to make an order forfeiting it and directing
that it be sold or destroyed by the commission.

In this case the commission seized the net while it
was being used by the fishing vessel Reliance in naviga-
ble coastal waters of the state in violation of §§89 and
842, which prohibit fishing by net in the area in question,
and respondents, the members of the commission, brought
this proceeding in the state superior court for the for-
feiture of the net. Petitioners appeared as claimants
and after a trial the court gave judgment that the net
be forfeited, ordering respondents to sell or destroy it.
The Supreme Court of California at first set the judg-
ment aside, but after rehearing affirmed, 18 Cal. 2d 835,
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118 P. 2d 1, holding that the remedy given by the judg-
ment is a “common law remedy” which “the common
law is competent to give,” and that the case is not within
the exclusive jurisdiction in admiralty conferred on the
federal courts by the Judiciary Act and hence was prop-
erly tried in the state court. Cf. Knapp, Stout & Co. v.
McCaffrey, 177 U. S. 638; The Hamilton, 207 U. S. 398,
404; Red Cross Line v. Atlantic Fruit Co., 264 U. S. 109,
123. We granted certiorari, 316 U. S. 643, the question
being of importance in defining the jurisdiction of state
courts in relation to the admiralty jurisdiction.

Only a single issue is presented by the record and
briefs—whether the state is precluded by the Constitu-
tion and laws of the United States from entertaining the
present suit. It is not questioned that the state has au-
thority to regulate fishing in its navigable waters, Man-
chester v. Massachusetts, 139 U. S. 240; Lawton v. Steele,
152 U. S. 133, 139; Lee v. New Jersey, 207 U. S. 67; Ski-
riotes v. Florida, 313 U. S. 69, 75; and it is not denied that
seizure there of a net appurtenant to a fishing vessel is
cognizable in admiralty. But petitioners insist that the
present proceeding is not one which can be entertained by
a state court since the judgment in rem for forfeiture of the
net is not a common law remedy which the common law is
competent to give, and that the case is therefore not within
the statutory exception to the exclusive admiralty juris-
diction of the federal courts. In this posture of the case,
and in the view we take, we find it necessary to consider
only this contention.

Section 371 (Third) of 28 U. 8. C., derived from § 9 of
the Judiciary Act of 1789, confers exclusive jurisdiction on
t}_le federal courts “of all civil causes of admiralty and mari-
time jurisdiction, saving to suitors in all cases the right of
a common-law remedy where the common law is compe-
tent to give it . . .” A characteristic feature of the mari-

time law is its use of the procedure in rem derived from
513236—43—vol. 318——13
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the civil law, by which a libellant may proceed against
the vessel, naming her as a defendant and seeking a judg-
ment subjecting the vessel, and hence the interests of all
persons in her, to the satisfaction of the asserted claim.
Suits in rem against a vessel in cases of maritime tort and
for the enforcement of maritime liens are familiar ex-
amples of a procedure by which a judgment in rem is
sought, “good against all the world.”

The question whether a maritime cause of action can
be prosecuted in the state courts by such a procedure was
first discussed by this Court seventy-seven years after the
adoption of the Constitution and the Judiciary Act, in
The Moses Taylor, 4 Wall. 411, which held that a lien
upon a vessel, created by state statute, could not be en-
forced by a proceeding in rem in the state courts. De-
cision was rested on the ground that exelusive jurisdiction
of the suit was vested in the federal courts by the Judiciary
Act, since a judgment in rem to enforce a lien is not a rem-
edy which the common law is competent to give, a ruling
which has since been consistently followed. The Hine v.
Trevor, 4 Wall. 555; The Belfast, 7 Wall. 624; The Glide,
167 U. 8. 606; The Robert W. Parsons, 191 U. S. 17, 36-38;
Rounds v. Cloverport Foundry Co., 237 U. S. 303, 307-08.
Eleven years earlier this Court in Smith v. Maryland, 18
How. 71, without discussion of the point now at issue, had
sustained the seizure and forfeiture of a vessel in a state
court proceeding in rem, all pursuant to state statutes,
for violation of a Maryland fishing law within the navi-
gable waters of the state. The Court declared that the
statute, which prescribed the procedure in rem in the
state court, conflicted “neither with the admiralty juris-
diction of any court of the United States conferred by
Congress, nor with any law of Congress whatever” (p. 76).
The authority of that decision has never been questioned
by this Court.
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The common law as it was received in the United States
at the time of the adoption of the Constitution did not
afford a remedy in rem in suits between private persons.
Hence the adoption of the saving clause in the Judiciary
Act, as this Court has held in the cases already cited, did
not withdraw from the exclusive jurisdiction of admiralty
that class of cases in which private suitors sought to en-
force their claims by the seizure of a vessel in proceedings
mrem. But to the generalization that a judgment in rem
was not a common law remedy there is an important ex-
ception. Forfeiture to the Crown of the offending object,
because it had been used in violation of law, by a pro-
cedure tn rem was a practice familiar not only to the Eng-
lish admiralty courts but to the court of Exchequer. The
Exchequer gave such a remedy for the forfeiture of
articles seized on land for the violation of law. And, con-
currently with the admiralty, it entertained true pro-
ceedings in rem for the forfeiture of vessels for violations
on navigable waters.! Such suits in the Exchequer were
begun on information and were against the vessel or
article to be condemned. Under the provisions of many
statutes the suit might be brought by an informer quz tam,
who was permitted to share in the proceeds of the for-

*We are not concerned here with the question whether the admi-
ralty jurisdiction was fully concurrent with that of the Exchequer even
in the case of seizures on navigable waters. During the historic struggle
between the admiralty and the common law courts, the latter sought,
with varying success, to restrict the admiralty jurisdiction to the high
seas and to exclude it from harbors, estuaries, and other arms of the
sea. See Justice Story’s elaborate discussion in DeLovio v. Boit, 2 Gall.
398, especially at 425 et seq.; Waring v. Clarke, 5 How. 441; Mears, The
History of the Admiralty Jurisdiction, in 2 Select Essays in Anglo-
American Legal History, p. 312, especially pp. 353, et seg.; Roscoe’s
Admiralty Practice (5th ed.), pp. 4-15; Marsden, Introduction, 2
Select Pleas in the Court of Admiralty (11 Selden Soc. Publ.) ; Marsden,
Law and Custom of the Sea, vol. 2, pp. vii-xxii. Compare Hoon, The
Organization of the English Customs System 1696-1786, p. 276.
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feited article; the judgment was of forfeiture and the for-
feited article was ordered to be sold. This was the estab-
lished procedure certainly as early as the latter part of the
seventeenth century.” Proceedings in rem, closely paral-
leling those in the Exchequer, were also entertained by
justices of the peace in many forfeiture cases arising under
the customs laws (see Hoon, The Organization of the Eng-
lish Customs System, 16961786, pp. 277, 280-83), and the
Act of 8 Geo. I, c. 18, § 16, placed within that jurisdiction
the condemnation of vessels up to fifteen tons charged
with smuggling.

While the English Acts of Navigation and Trade and
numerous other forfeiture statutes conferred jurisdiction
on all the English common law courts of record ® to enter-

2 Blackstone, Commentaries, Bk. III, p. 262; Sir Geoffrey Gilbert, A
Treatise on the Court of Exchequer (1758) pp. 180-91; “B. Y.,
Modern Practice of the Court of Exchequer (1730) pp. 139-50; Hale,
Treatise, printed in Hargrave's Law Tracts (1787), vol. 1, pp. 226-27.
See also Harper, The English Navigation Laws, ch. 10; Hoon, The
Organization of the English Customs System 1696-1786, ch. 8.

For some 18th century cases in the Exchequer involving the condem-
nation of ships, see Idle qui tam v. Vanheck, Bunb. 230; Attorney
General v. Jackson, id. 236; Scott qui tam v. A’Chez, Park. 21; Mitchell
qui tam v. Torup, id. 227; Attorney General v. Le Merchant, 1 Anstr.
52; Attorney General v. Appleby, 3 Anstr. 863. See also cases referred
to in Masterson, Jurisdiction in Marginal Seas, pp. 42, 68-71; Reeves,
Law of Shipping and Navigation (2d ed. 1807) pp. 197-208.

# Statutory provision for the forfeiture of nets or boats used in unlaw-
ful fishing may be found as early as 1285, Act of 13 Edw. I, c. 47. See
also 1 Eliz. ¢. 17; 3 Jac. I, ¢. 12; 13 & 14 Car. II, c. 28; 15 Car. II, c. 16,
§1 (5), (8); 1 Geo. I, c. 18. The Act of 15 Car. IT, c. 16, § 1 (8), pro-
vided for the forfeiture of seines or nets used in Newfoundland harbors,
to be recovered “in any of His Majesty’s courts in Newfoundland, or
in any court of record in England or Wales.”

The Navigation Acts commonly provided that a forfeiture proceed-
ing might be brought, in addition to others, “in any court of record,”
e.g, 12 Car. IT, c. 18, §§ 1, 3, 6, 18, or “in any of his Majesty’s Courts
of Record at Westmmster,” 8 Geo. I, ¢. 18, § 23; 6 Geo. II, ¢. 13, § 4
Some Acts included as the place for such suits “any Court of Admi-
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tain suits for forfeiture, nevertheless suitors having ready
access to the convenient procedure of exchequer or ad-
miralty in qui tam actions seem to have had little occasion
to resort to the King’s Bench or Common Pleas. In the
occasional reported forfeiture cases brought in King’s
Bench, the English reports give us little light on the pro-
cedure followed or the precise form of judgment entered.
In one case, Roberts v. Withered, 5 Mod. 193, 12 Mod. 92,
the court seems to have adapted the common law action
of detinue to forfeiture cases by resort to the fiction that
bringing the action was the equivalent of a seizure which
vested the property in the Crown so that a suit in detinue
or replevin i personam to gain possession would lie. See
Stephen, Pleading (3rd Am. ed.) pp. 47, 52, 69, 74; Ames,
Lectures on Legal History, pp. 64, 71. Cf. Wilkins v.
Despard, 5 Term Rep. 112,

Separate courts exercising the jurisdiction of the Court
of Exchequer were never established in the American
Colonies. Instead, that jurisdiction was absorbed by the
common law courts which entertained suits for the for-
feiture of property under English or local statutes author-
izing its condemnation. Long before the adoption of the
Constitution the common law courts in the Colonies—and
later in the states during the period of Confederation—
were exercising jurisdiction in rem in the enforcement of
forfeiture statutes. Like the Exchequer, in cases of
seizure on navigable waters they exercised a jurisdiction
concurrently with the courts of admiralty. But the vice-
admiralty courts in the Colonies did not begin to function
with any real continuity until about 1700 or shortly after-

ralty . . . or ... any Court of Record” in the American Colonies
or Plantations. E.g. 6 Geo. II, c. 13, § 3; 4 Geo. III, ¢. 15, § 41. The
important Act of 1696 (7 & 8 Wm. III, c. 22, § 2) provided that for-
feitures of ships and goods might be enforced “in any of his Majesty’s
courts of record at Westminster, or in any court in his Majesty’s planta-
tions, where such offence shall be committed.”
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ward. See Andrews, Vice-Admiralty Courts in the Col-
onies, in Records of the Vice-Admiralty Court of Rhode
Island, 1617-1752 (ed. Towle, 1936), p. 1; Andrews, The
Colonial Period of American History, vol. 4, ch. 8; Harper,
The English Navigation Laws, ch. 15; Osgood, The Amer-
ican Colonies in the 18th Century, vol. 1, pp. 185-222,
299-303. By that time, the jurisdiction of common law
courts to condemn ships and cargoes for violation of the
Navigation Acts had been firmly established, apparently
without question, and was regularly exercised throughout
the colonies. In general the suits were brought against
the vessel or article to be condemned, were tried by jury,
closely followed the procedure in Exchequer, and if suc-
cessful resulted in judgments of forfeiture or con-
demnation with a provision for sale.*

*VirGiNia: In the 1670s forfeitures under the Navigation Acts were
declared by the Council. See Minutes of the Council and General
Court of Colonial Virginia, 1622-1632 and 1670-1676 (ed. MecIlwaine,
1924), pp. 212, 214, 216, 24244, 445-46. But by the 1690s such
cases were tried at common law in the General Court before a jury.
Although the records of the General Court were destroyed by fire
during the evacuation of Richmond in 1865, copies of some of its
more important proceedings during the 1690s, contemporaneously
transmitted to England, have been preserved, and are reprinted in
Executive Journals of the Council of Colonial Virginia (ed. McIlwaine,
1925), vol. I. See the cases of The Anne & Catherine, pp. 173-75;
The William & Mary, pp. 241-43; The Content, pp. 379-80; Cole v.
Three Pipes of Brandy, pp. 204-05; cf. The Crane, pp. 233-34, 300;
The Catherine, pp. 263-64; The Society, pp. 196-97, 219, 235-36, 252-
53. See also the cases of The Elezabeth and The Mary & Ellery, in
Edward Randolph, Including His Letters and Official Papers (ed.
Toppan, 1899), vol. 5, p. 139; The Crown, condemned by a jury at
a special court in 1687, 12 Va. Mag. of Hist. & Biog. 189. The Gov-
ernor exercised a power to commission a special admiralty court 1n
the case of a prize (The St. Ignace, Exec. J., vol. I, pp. 366-67, 368—?9);
but apparently not for condemnation cases under the Acts of Naviga-
tion. An admiralty eourt, for Virginia and North Carolina, was es-
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The rise of the vice-admiralty courts—prompted in
part by the Crown’s desire to have access to a forum not
controlled by the obstinate resistance of American juries—
did not divest the colonial common law courts of their

tablished in 1698. Id., p. 379; Chitwood, Justice in Colonial Virginia,
pp. 71-73.

MaryLAND: A commission for a special court of admiralty to try
forfeiture cases under the Navigation Acts for a limited period of time
is to be found as early as 1684, 17 Archives of Maryland 360-62, (cf.
20 id. 72, 75, 165), some admiralty jurisdiction having previously been .
exercised by the Provincial Court, 49 Archives xv, xxi-xxiii. But for-
feiture cases were tried generally at courts of oyer and terminer, acting
with a jury. See Andrews, Vice-Admiralty Courts in the Colonies,
supra, p. 8, n. 2; 57 Archives lvii; Morriss, Colonial Trade of Mary-
land 1689-1715, pp. 121-22; case of The John, 1687, 8 Archives 9;
The Providence, 1692, 13 id. 320, 327 (see also Edward Randolph, vol.
5, p. 139); The Ann of New Castle, 1692, 8 Archives 445-47; The
Margaret, 1692, 8 id. 489-91, and again in 1694, 20 id. 42-43, 65, 142,
184. The Ann of Maryland was acquitted at a special court of oyer
and terminer in 1694; she was tried before the Provincial Court later
the same year and acquitted by the jury; the judgment was reversed
on appeal in May 1695; upon a second trial in the Provincial Court
on a new information the jury again acquitted her in August 1695,
but the proceedings on the second appeal are incomplete. Proceed-
ings of the Maryland Court of Appeals 1695-1729 (ed. Bond, 1933),
pp. xlvii-xlvini, 7-12, 22-24, 647-53; 20 Archives 64, 128-30, 155, 181,
188, 243-44, 43845, 461; Edward Randolph, vol. 5, p. 139. The
Anng Helena was acquitted by a jury in the Provincial Court, 1694,
20 Archives 134, 180-81, 383-85. See also the full report of Blackiston
qui tam v. Carroll, 1692, in Proc. Md. Ct. of App., pp. 20-41, where
the judgment upon a jury’s verdict condemning some casks of beer
in the court of oyer and terminer (p. 34) was reversed on appeal
(p.40). Compare The Charles, 1696, 23 Archives 3.

Massacruserrs: Like the New York Mayor’s Court, the Massa-
chusetts Court of Assistants was invested with admiralty jurisdiction
and it was authorized to dispense with jury trial in such cases. See
Crump, Colonial Admiralty Jurisdiction in the Seventeenth Century,
ch. 3; Noble, Admiralty Jurisdiction in Massachusetts, 8 Publ. Colonial
Society of Mass., 150, 154-57; Davis, History of the Judiciary of Mas-
sachusetts, p. 75; argument of counsel in Insurance Co. v. Dunham,
11Wall. 1,8-9. Forfeiture cases under the Navigation Acts were, how-
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jurisdiction to proceed in rem in cases of forfeiture and
condemnation. The trial records have not yet been made
available for all the Colonies, and in some instances per-
haps can never be. But there is no reason to suppose that

ever, regularly tried by that court before juries, apparently in the
same manner as other common law cases. Records of the Court of
Assistants of the Colony of the Massachusetts Bay, 1630-1692 (ed.
Noble, 1901), vol. 1, pp. 149, 150, 160, 168, 169, 170-71, 175-77, 209-10,
219, 230-31, 342-44, 355-56; and especially pp. 219-20, 349, 366,
four cases—The Swallow, The Newbery, The Two Brothers, and The
Mary—of trials de novo before a jury on appeal from the county court,
which is not known to have been invested with any admiralty juris-
diction. The Privy Council upheld an appeal in the case of The Two
Brothers, ordering the ship forfeited, but affirmed the judgment of the
Court of Assistants releasing The Mary, 2 Acts of the Privy Council,
Colonial, No. 480. See Edward Randolph, vols. 1-7; passim; Crump,
supra, 140-44.

New Jersey: Full records of several condemnation proceedings will
be found in Journal of the Courts of Common Right and Chancery of
East New Jersey, 1683-1702 (ed. Edsall, 1937). See Introduction, pp.
133-37; The Thomas and Benjamin, condemned on confession of
judgment, 1685, pp. 192-94; The Dolphin, acquitted by a jury, 1685,
pp. 198-200 and 138; Goodman qui tam v. Dounham, and Goodman
qui tam v. Powel, calicoes condemned in default of a claimant, 1699, p.
319. See also the reference at pp. 136-37 to the condemnation of The
Unity in 1688 in the Middlesex court of common pleas.

PeNNSYLVANIA: In the closing years of the 17th century, admiralty
jurisdiction in Pennsylvania was vested in the Provineial Council.
Loyd, Early Courts of Pennsylvania, p. 68; Eastman, Courts and
Lawyers of Pennsylvania, vol. 1, p. 165; Lewis, The Courts of Penn-
sylvania in the Seventeenth Century, 1 Rep. Pa. Bar Assn. 353, 383,
389. Forfeiture cases under the Navigation Acts were nevertheless
tried in the common law courts. See the case of The Dolphin, cleared
by a jury at a special court in the County of Chester, 1695, Edward
Randolph, vol. 5, pp. 108-14, 139; The Pennsylvania Merchant, con-
demned by a jury in the court of common pleas at Chester, 1695, Rec-
ord of the Courts of Chester County, 1681-1697 (1910) pp. 366-69.
Cf. Root, The Relations of Pennsylvania with the British Government,
1696-1765, pp. 108-11.

New Hampsure: The George, condemned by a jury at a special
court in 1682. Calendar of State Papers, Colonial, America and West
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in this respect the judicial history of forfeiture proceed-
ings in New York, manuscript records of which we have
examined, is not typical of the others, and there is ample
support for the conclusion that in the seaboard states for-
feiture proceedings in rem, extending to seizures on navi-
gable waters of the state, were an established procedure
of the common law courts before the Revolution. It was
the admiralty courts, not the common law courts, which
had difficulty in establishing their jurisdiction, although
in 1759 the Board of Trade was able to write that “With
regard to breaches of the Law of Trade they are cognizable
either in the courts of common law in the plantations, or
in the courts of Admiralty, which have in such cases, if
not in all, a concurrent jurisdiction with the courts of com-
mon law” (quoted in Andrews, Vice-Admiralty Courts in
the Colonies, supra, at p. 7) ; and Stokes reported that the
same situation prevailed at the outbreak of the Revolu-
tion. See Stokes, A View of the Constitution of the British
Colonies (1783), pp. 270, 357 et seq.

In New York, admiralty jurisdiction was vested in the
Mayor’s Court in 1678, and that court continued to ex-
ercise jurisdiction in all maritime cases, including those

Indies, 1681~1685, Nos. 868-70; Edward Randolph, vol. 3, pp. 256-58.
The Hopewell was acquitted by a jury in the court of common pleas in
1699; the cargo of The Speedwell was condemned by a jury in the
same court in 1701, but the superior court reversed the judgment.
See Andrews, Vice-Admiralty Courts in the Colonies, supra, pp. 10,
n. 1, 49-50, and cf. p. 11, n. 1; Andrews, The Colonial Period of Ameri-
can History, vol. 4, p. 123; Aldrich, Admiralty Jurisdiction of New
Hampshire, 3 Proc. N. H. Bar Assn. (N. S.) 31, 50-51. See also The
;ndustry, cleared by a jury in 1679. Edward Randolph, vol. 3, pp. 84,
43,

ConnEcticut: The cargo of The Adventure was condemned by a
jury in the county court at Hartford, 1692. See 3 Coll. of the Conn.
Hist. Soc., pp. 264-66 n.

Maing: See case of The Gift of God, cleared by jury, 1680 (court
not specified). Edward Randolph, vol. 3, pp. 85, 348. This ship was
tried again in 1683. Id., pp. 350, 351.




144 OCTOBER TERM, 1942.
Opinion of the Court. 318 U. 8.

arising under the Navigation Acts, throughout the colonial
period even after the establishment of a court of vice-
admiralty. See Select Cases of the Mayor’s Court of New
York City, 1674-1784 (ed. Morris, 1935), pp. 39-40, 566
et seq. But cases of forfeiture were also regularly prose-
cuted before the common law courts of the colony—in the
General Quarter Sessions of the Peace in New York City
during the 1680s,® and, after the reorganization of the
judiciary in 1691, in the Supreme Court of Judicature®
which was given jurisdiction “of all pleas, Civill Criminall,

5S8ee Larkin qui tam v. Sloop Leurs, condemned upon a confession
of judgment, August 4, 1685 (Mss. in Hall of Records, N. Y. C., Plead-
ings K 456 and K 452), and compare Documentary History of New
York (ed. O’Callaghan, 1850), vol. 1, p. 116; Ludgar qui tam v. Sloop
Fortune, May 5, 1685, condemned on confession of judgment (Ms.
Minutes N. Y. C. Quarter Sessions 1683/4-1693/4, fol. 40); Meine
qui tam v. Sloop Unity, August 3, 1686, condemned on confession of
judgment (id. fol. 93); Santen qui tam v. The Two Sisters, August 2,
1686, acquitted by the jury (id., fol. 95). See also Ludgar qui tam
v. Pinke Charles, August 4, 1685, acquitted by the jury of violating an
act of the provincial assembly (id., fol. 48-50).

There is some record of courts of admiralty in New York before
1700, apparently acting under special commissions. Doe. Hist. N. Y.,
vol. 1, p. 60, vol. 2, pp. 164-68, 172, 176-77; Crump, Colonial Admiralty
Jurisdiction in the Seventeenth Century, pp. 122-24.

6 The published Minutes of the Supreme Court of Judicature 1693-
1701, 45 N. Y. Hist. Soc. Coll,, disclose at least nine such cases during
that period: Brooke v. Barquenteen Roberts, p. 55; Brooke qui tam v.
Barquenteen Orange and Jacobs, pp. 59, 61, 62, 63, 65, 68, 73 (and see
the more complete accounts of this case in Harper, The English Navi-
gation Laws, p. 193, and in Cal. St. Pap., Col., Am. & W. I. 1693-1696,
Nos. 1133, 1546, 1891 and 2033) ; Brooke qui tam v. Iron Bars, pp. 59,
63; Hungerford v. Briganteen Swift, pp. 154, 156, 158; R. v. The Con-
cord and Blake, pp. 156, 160, 162; R. v. Pipe Staves, pp. 157, 158;
Hungerford v. East Indian Goods, pp. 166, 176; Hungerford qui tam
v. Sundry Goods, p. 168 (see the information in N. Y. Misc. Mss.
Box 3, N. Y. Hist. Soc.); Lott qui tam v. Sundry Goods and Allison,
pp. 168, 173, 176, 183, 184. See also a confession of judgment, October
8, 1698, on an information filed in the court in Cortlandt qui tam V.
The Fortune, Hall of Records, N. Y. C., Parchment 210 G-1.
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and Mixt, as fully & amply to all Intents & purposes what-
soever, as the Courts of Kings Bench, Common Pleas, &
Exchequer within their Majestyes Kingdome of England,
have or ought to have,” 1 Colonial Laws of New York
(1894) p. 229.

The Navigation Acts did not constitute the only au-
thority for forfeiture proceedings in the common law
courts. New York’s own colonial legislation shows fre-
quent use of the forfeiture sanction, applied sometimes
to vessels as well as to commodities, as a means of enforce-
ment of provincial laws fixing customs duties, regulating
or prohibiting the exportation or importation of commod-
ities, or requiring a specified manner of marking, storing
or selling” A common provision in these statutes was
that the forfeitures imposed might be prosecuted in any
court of record in the colony.

The records of the New York Supreme Court of Judi-
cature contain numerous instances of forfeiture proceed-
ings during the eighteenth century. One is Hammond
qui tam v. Sloop Carolina,® a prosecution in 1735 for a

7 See Colonial Laws of New York 1664-1775 (1894): Vol. 1, pp. 252,
201, 292, 422-23, 451, 787, 850-51, 1017, 1022. Vol. 2, pp. 20, 21, 26,
27, 28, 33, 258, 260, 284, 287, 357, 358, 424, 435, 436, 477-79, 655, 778,
800, 853, 878-79, 909-10, 963, 1055. Vol. 3, pp. 33, 79, 95, 99,
108, 113, 115, 119, 245, 250-51, 356, 361-62, 442, 569, 790-91, 949-50,
972, 975. Vol. 4, pp. 107, 366, 1092. Vol. 5, pp. 316, 36465, 547,
836, 857-58.

§ Hall of Records, N. Y. C., Parchments 159 D 2 (judgment roll);
Ms. Minutes Sup. Ct. of Jud. 1732-1737, fol. 172-75.

In 1739 the Supreme Court of Judicature issued a writ of prohibition
restraining prosecution of a forfeiture proceeding under 15 Car. II, ¢. 7,
against The Mary and Margaret in the court of vice-admiralty. Four
years later the Privy Couneil upheld the issuance of the writ, apparently
accepting the view that a seizure in any part of New York harbor
which was “within the body of the county” rather than on the high
seas came within the exclusive jurisdiction of the common law courts—
a ruling which probably left to the vice-admiralty court but a small role
in cases under the Navigation Acts, except when the particular Act
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false customs certificate, which resulted in the discharge
of the ship and her cargo for failure of proof. Later cases
show more in detail how closely that court’s procedure
in forfeiture cases followed the essentials of the procedure
wn rem which had been developed in the English Ex-
chequer.® Nor did the creation of a state Court of Ad-
miralty after the Revolution effect a withdrawal of such
jurisdiction from the common law courts. Statutes en-
acted in New York during the period of the Confederation,
like the English and local legislation which preceded
them, continued to employ forfeiture as a sanction,'® and

contained an express grant of such jurisdiction (cf. Note 3, supra).
See Reports of Cases in the Vice-Admiralty and Admiralty of New
York 1715-1788 (ed. Hough, 1925) p. 16; Documents Relative to the
Colonial History of New York (1855), vol. 6, pp. 154-55; 3 Acts of the
Privy Council, Colonial, No. 538. See also Root, The Relations of
Pennsylvania with the British Government 1696-1765, p. 117, n. 100;
Washburne, Imperial Control of the Administration of Justice in the
Thirteen American Colonies, 1684-1776, p. 168. Compare later cases
in Hough’s Reports, in which the vice-admiralty court took a similar
narrow view of its jurisdiction,—Kennedy qui tam v. 32 Barrels of
Gunpowder (1754) p. 82; Spencer qui tam v. Richardson (1760) p. 18L.
See Note 1, supra.

® The following are all cases of judgments taken by default: Harison
qui tam v. Several Parcels of Tobacco, Ms. Minutes Sup. Ct. of Jud,,
Engrossed, 1750-54, pp. 124, 127, 130 (April 23-25, 1752); Kennedy
qui tam v. 77 Cases of Bottles, etc., id. 1754-57, pp. 254, 260, (April
29, 1756); Allen qui tam v. Two Tons etc. of Sugar, id. 176669, pp.

_ 607-08 (January 21, 1769); Elliott & Moore qui tam v. Seven Casks

of Tea, Hall of Records, N. Y. C., Pleadings K 474 (information),
Parchments 120 G 1 (judgment roll) (August 1772); Elliott & Moore
qui tam v. Nineteen Casks of Tea, etc., id., Parchments 29 F 9 (August
1772); Elliott & Moore qui tam v. Twenty Pipes of Wine, id., Parch-
ments 93 H 2 (August 1772).

10 See Laws of New York, 1777-1801 (1886), Vol. 1, pp. 19, 112,
601 and 604, 627-28, 666-67. Vol. 2, pp. 516-17, 786, 789, 806-07.
Similar legislation shortly after the adoption of the Constitution will
be found in Vol. 4, p. 592; Vol. 5, p. 468.

Much of the colonial and state customs legislation before 1789 i8
collected in Hill, The First Stages of the Tariff Policy of the United
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forfeiture proceedings continued to be brought in the Su-
preme Court and other common law tribunals.” The Act
of April 11, 1787, 2 Laws of New York 509, 517, imposing
import duties, provided that “all ships and vessels, goods
and merchandize which shall become forfeited by virtue
of this act, shall be prosecuted by the collector, or officer
or other person who shall seize the same, by information
in the court of admiralty,** or in the court of exchequer,*
or in any mayors court or court of common pleas in this
State, in order to condemnation thereof.” There was pro-
vision for proclamations to be made “in the accustomed
manner,” with detailed specification of the methods of
making an appraisal and proceeding to judgment, and a

States, 8 Publ. American Economic Assn.; 453; Kelley, Tariff Acts
under the Confederation, 2 Quarterly J. of Economics, 473; Ripley, The
Financial History of Virginia 1609-1776, ch. 3.

1 For example, see Lamb qui tam v. Sylsbee, information to condemn
three thousand gallons of rum for violation of the Act of March 22,
1784 (filed September 14, 1785). Hall of Records, N. Y. C., Parch-
ments P 9 B 1 (issue roll). The proceedings are incomplete, but a
subsequent entry, October 27, 1785, indicates that the jury brought in a
verdiet for the plaintiff. Ms. Minutes Sup. Ct. of Jud., Jan. 1785-Nov.
1785, fol. 52.

*2 During the Confederation, courts of admiralty existed in each state
and appeals in prize cases were taken to the Committee of Appeals
in the Continental Congress, and after 1780 to the Court of Appeals.
See 131 U. S., Appendix, pp. xix-xlix; Jameson, The Predecessor of
the Supreme Court, in Essays in the Constitutional History of the
United States in the Formative Period, p. 1; Wiener, Notes on the
Rhode Island Admiralty, 1727-1790, 46 Harv. L. Rev. 44, 59. The
New York Court of Admiralty was established in 1776 (see Hough’s
Reports p. xxiv), and its jurisdiction was restricted by the Act of
February 14, 1787 (2 Laws of New York, p. 394).

¥ The Court of Exchequer was created by the Act of February 9,
1786 (2 Laws of New York, p. 185), to entertain only prosecutions in-
S_tltuted by its clerk or by the state attorney general. It was pre-
sided over by the junior justice of the Supreme Court of Judicature,

Who was authorized to transfer “all cases of difficulty” to the Supreme
Court of Judicature.
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further provision (p. 518) leaving it to the discretion of
the collector of the port of New York or the attorney gen-
eral “to direct in which of the courts aforesaid any in-
formation shall be brought touching such forfeiture.”

In Pennsylvania we have a record of a similar exercise
of jurisdiction in 1787 by the Philadelphia Court of Com-
mon Pleas in Phile qui tam v. The Ship Anna, 1 Dall. 197,
where the jury condemned the ship.**

Examination of the legislative history of the Judiciary
Act of 1789 does not disclose precisely what its framers

14 The Fame was condemned in the Supreme Court of Pennsylvania
in 1726. Osgood, The American Colonies in the 18th Century, vol. 2,
p- 541; Root, The Relations of Pennsylvania with the British Govern-
ment 1696-1765, p. 169; Pennsylvania Statutes at Large, 1682-1801
(1897 ed.), vol. 4, pp. 422-26, 429-31; 6 Acts of the Privy Council,
Colonial, Nos. 328, 333. For the case of The Sarah, acquitted at the
New Castle Court of Common Pleas in 1727, see Root, p. 120; Board
of Trade Papers, Proprieties 1697-1776, vol. x11, R: 119, 122 and 131
(copy in possession of the Historical Society of Pennsylvania). See
also The Richard & William, acquitted in the Philadelphia Court of
Common Pleas, 1728, id., R: 93; The Hope, apparently acquitted by
the jury in the Philadelphia Court of Common Pleas, the collector’s
appeal to the Privy Council being dismissed in 1737, 3 Acts of the
Privy Council, Colonial, No. 381.

A number of cases tried in the common law court in Jamaica during
the Revolutionary period are reported in Grant, Notes of Cases Ad-
judged in Jamaica, 1774 to 1787 (one of the few known copies of this
work is in the Gerry Collection of the Library of this Court). See
Rex qui tam v. Schooner Revenge, p. 116; Rex v. Sloop Tryadl, p. 155;
Woolfrys qui tam v. Ship Tartar, pp. 156, 163; Macfarquhar qui tam
v. Sloop Flying Fish, pp. 156, 188; Flowerdew qui tam v. Sloop
La Depeche, p. 258; Macallister qui tam v. The Greyhound, p. 310; see
also Ez parte Oliveres Daniel, p. 293. Compare Andrews, The Colonial
Period of American History, vol. 4, p. 249, n. 3. See also cases of The
Dolphin and The Mercury, condemned in the Jamaica Supreme Court
of Judicature, 1742, judgments reversed and new trials ordered by the
Privy Council, 1743, 3 Acts of the Privy Council, Colonial, Nos. 566-67;
The Lawrence, condemned by the Jamaica Superior Court, 1769, re-
versed by the Privy Council, 1777, 5 id. No. 217.
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had in mind when in § 9 they used the phrase “common
law remedy.” But it is unlikely that, in selecting this
phrase as the means of marking the boundary of the ju-
risdiction of state courts over matters which might other-
wise be within the exclusive jurisdiction of admiralty,
the draftsmen of § 9 intended to withdraw from the state
courts a jurisdiction and remedy in forfeiture cases which
had been so generally applied by non-admiralty courts
both in England and America, and which had become a
recognized part of the common law system as developed
in England and received in this country long before the
American Revolution. Nor can we accept the sugges-
tion that Congress, in this use of the phrase “common
law remedy,” was harking back some hundreds of years
to a period before the Exchequer had taken its place as
one of the three great courts administering the common
law, and was likewise disregarding the experience of the
common law courts in America with which it was famil-
iar—all without any indication of such a purpose. Con-
siderations of practical convenience in the conduct of
forfeiture proceedings for violations of local statutes oc-
curring on state waters, as well as the contemporary and
later history of the exercise of the admiralty jurisdiction,
indicate that there was no purpose to limit such proceed-
ings to the exclusive jurisdiction of the admiralty.
Shortly after the adoption of the Constitution, state
legislation was enacted regulating state tidal waters and
authorizing forfeiture in the state courts of fish nets and
vessels illegally used in fishing there. Such a statute was
considered in 1823 in Corfield v. Coryell, 4 Wash. C. C.
371, Fed. Cas. No. 3230, (cited in Smith v. Maryland,
supra, 18 How. at 75), where a New Jersey state court for-
feiture of a vessel under a statute regulating the Delaware
B?Y was upheld as constitutional by Justice Washington,
without question of the state court’s jurisdiction because
of the in rem nature of the proceeding. No suggestion
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is to be found in that case or elsewhere that the Judiciary
Act struck down the large body of state legislation, enacted
shortly after 1789, which provided for the forfeiture in
state courts of vessels or nets seized in navigable waters
of a state for violating state fishing laws.”® And such legis-
lation has become rooted in the law enforcement programs

15 The Hiram, subject of the litigation in Corfield v. Coryell (and in
Kean v. Rice, 12 Searg. & Rawl. 203), had been condemned under
§$6 and 7 of the New Jersey Act of June 9, 1820, whose forfeiture
provisions were derived from §§5 and 6 of the Act of January 26,
1798 (Paterson, New Jersey Laws 1703-1799, p. 263), in turn derived
from §§ 2-6 of a Provincial Act of 1719, 5 Geo. I, c. 30 (Nevill, New
Jersey Acts 1703-1752, pp. 86-88). Compare the forfeiture provisions
of the Delaware River fishing legislation, in New Jersey Acts of Novem-
ber 26, 1808, § 4, and November 28, 1822, § 13, and in Pennsylvania
Acts of February 8, 1804, § 5, of February 23, 1809, and January 29,
1823; see Shoemaker v. State, 20 N. J. L. 153 (1843).

Massachusetts enacted early legislation restricting fishing in navigable
waters, including Taunton Great River and the Merrimack, and provid-
ing that any nets used unlawfully should be forfeited. Act of February
22, 1790 (forfeiture to be in a “trial in law”); Act of March 4, 1790
(forfeiture proceeding to be conducted in specified manner by justice
of the peace); Act of March 27, 1793.

Delaware regulated the taking of oysters and other shellfish by the
Act of February 12, 1812 (see Revised Laws, 1829, p. 274), imposed as
a penalty the forfeiture of vessels and their equipment, and by § 2 pro-
vided that the condemnation proceeding should be before two justices
of the peace in an action qui tam.

Rhode Island provided that, in the case of unlawful taking of oysters
in any waters in the state, the vessel together with all its implements
should be forfeited in an action qui tam in the court of common pleas
or general sessions of the peace. See the 1798 revision of Public Laws,
pp. 488-89, derived from an Act of August 1773 (R. L. Acts and Re-
solves, August 1773, pp. 63-64). Compare an Act of 1803, appearing
in the 1822 revision of Public Laws, p. 516; an Act of 1802, § 1,in R. L.
Public Laws 1798-1813 (Newport, printed by H. & O. Farnsworth)
p- 83; Act of June 23, 1810, § 1, id., p. 194.

The 1808 compilation of the Statute Laws of Connecticut, Book I,
Title 1xx, Fisheries, contains several statutes passed between 1783 and
1798, regulating fishing on certain rivers, including the Connecticut,
and punishing violations by both fine and a forfeiture of the seines or
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of about half the states,*® without intimation from this
or any other court that the Judiciary Act prohibited it.
See Boggs v. Commonwealth, 76 Va. 989, 993-96; Dize v.
Lioyd, 36 F. 651, 652-53; Johnson v. Loper, 46 N. J. L.
321; Bradford v. DeLuca, 90 N. J. L. 434, 103 A. 692;
Doolan v. The Greyhound, 79 Conn. 697, 66 A. 511; Ely v.
Bugbee, 90 Conn. 584, 98 A. 121; State v. Umakz, 103
Wash. 232, 174 P. 447; State v. Mavrikas, 148 Wash. 651,
269 P. 805; Osborn v. Charlevoiz, 114 Mich. 655, 663-66,
72 N. W. 982,

It is noteworthy that Blackstone’s Commentaries, more
read in America before the Revolution than any other
law book, referred to the information in rem in the Court

other implements used. See c. I, §§7, 10, 13; c. IV, §1; Boles v.
Lynde, 1 Root 195 (1790).

See also Trueman v. 403 Quarter Casks etc. of Gunpowder, Thacher’s
Cr. Cas., p. 14 (Boston, 1823).

In addition to California, there are at least twenty-two states
whose laws now make provision for the condemnation, in state court
proceedings, of nets or vessels used in state waters, including navigable
waters, in violation of state fishing laws, Arkansas, Pope’s Digest,
1942 Suppl., § 5958; Connecticut Gen. Stat. 1930, §3175; Delaware
Rev. Code 1935, §§ 20042005, 2055, 29572058, 2990, 2991, 20932095,
2997, 3000-3002, 3004, 3007, 3015, 3024, 3030, 3035, 3037; Florida Stat.
1041, §§ 372.31, 374.41; Illinois Rev. Stat. 1941, ch. 56, § 109; Iowa
Code 1939, §§ 1794.099-1794.102; Kentucky Rev. Stat. 1942, § 150.120;
Louisiana Gen. Stat., Dart 1939, §§ 3074, 3108, 3118; Maine Rev. Stat.
1930, ch. 50, §§ 50, 81; Maryland Ann. Code, Flack 1939, art. 39,
§§ 10-12, 25, 65, 66, 67, 69, 72, 73; Massachusetts Gen. Laws 1932, ch.
130, § 74; Michigan Stat. Ann., Henderson 1937, §§ 13.1221-13.1225;
Minnesota Stat. 1941, §102.06 (21); Mississippi Code Ann. 1930,
§ 6908; New Jersey Rev. Stat. 1937, Title 23, ch. 9, §§ 9-11, 14, 15, 20,
27-29, 32, 33, 44-46, 48, 49, 55, 63, 67, 110, 112, ch. 10, § 21; North
Carolina Code 1939, § 1965 (a); Ohio Gen. Code Ann., Page 1937,
3§ 1416, 1450 (see 1942 Suppl.), 1451; Oregon Comp. Laws Ann.
1940, §§ 82-347, 83-318, 83415, 83-520, 83-523; South Dakota Code
1939, § 25.0422; Virginia Code 1942, §§ 3159, 3169 (and see ch. 131),
8171, 3176, 3180, 3182, 3188, 3206, 3214, 3248, 3305a, 3305b, 3305c;
Washington Rev. Stat. Ann., Remington 1932, §§ 5692, 5671-10 (1940
Suppl) ; Wisconsin Stat. 1941, § 20.05 (7).

513236—43—vol. 318——14
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of Exchequer as the procedure by which forfeitures were
inflicted for violation of Acts of Parliament. Bk. III, p.
262. And Kent, in his Commentaries, pointed out that
“seizures, in England, for violation of the laws of revenue,
trade or navigation, were tried by a jury in the Court of
Exchequer, according to the course of the common law;
and though a proceeding be in rem, it is not necessarily a
proceeding or cause in the admiralty” (12th ed., Vol. 1,
p. 374). He declared that, within the meaning of § 9 of
the Judiciary Act, the common law was competent to give
such a remedy “because, under the vigorous system of the
English law, such prosecutions in rem are in the Ex-
chequer, according to the course of the common law”
(p. 376).

Upon the adoption of the Constitution the national
government took over the regulation of trade, navigation
and customs duties which had been prolific sources of for-
feiture proceedings in the state courts. This Court in
suits brought in admiralty sustained the admiralty juris-
diction over forfeitures prescribed by Congress for the
violation of federal revenue and other laws where the seiz-
ure had occurred on navigable waters. United States v.
La Vengeance, 3 Dall. 297; United States v. Schooner
Sally, 2 Cranch 406 ; United States v. Schooner Betsey and
Charlotte, 4 Cranch 443; Whelan v. United States, 7
Cranch 112; The Samuel, 1 Wheat. 9. Those decisions
held that when the seizure occurred on navigable waters
the cause was maritime and hence triable without a jury
in the federal courts.” But they obviously did not deter-
mine, and there was no occasion to determine, whether
forfeiture proceedings belonged in the category of mari-
time causes that might also be tried in state courts be-

17 Section 9 of the Judiciary Act of 1789, 1 Stat. 77, provided that “'th'e
trial of issues in fact, in the district courts, in all causes except civil
causes of admiralty and maritime jurisdiction, shall be by jury.”
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cause, within the meaning of the saving clause, the com-
mon law was competent to give the remedy.

The Court has never held or said that the admiralty
jurisdiction in a forfeiture case is exclusive, and it has re-
peatedly declared that, in cases of forfeiture of articles
seized on land for violation of federal statutes, the district
courts proceed as courts of common law according to the
course of the Exchequer on informations in rem with trial
by jury. The Sarah,8 Wheat. 391, 396, n. A ; 443 Cans of
Egg Product v. United States, 226 U. S. 172, and cases
cited. In United Statesv. 422 Casks of Wine, 1 Pet. 547,
Justice Story defined such an action as a libel or informa-
tion in rem on the Exchequer side of the court. And see
Chief Justice Marshall’s reference, in Schooner Hoppet v.
United States, 7 Cranch 389, 393, to ‘“proceedings in
Courts of common law, either against the person or the
thing, for penalties or forfeitures.” In all this we per-
ceive a common understanding of judges, lawyers and text
writers, both before and after the adoption of the Con-
stitution, of the common law nature of the procedure and
judgment in rem in forfeiture cases and of its use in such
proceedings in the Exchequer and in the American com-
mon law courts.

We conclude that the common law as received in this
country at the time of the adoption of the Constitution
gave a remedy in rem in cases of forfeiture, and that it is a
“common law remedy” and one which “the common law is
cempetent to give” within the meaning of § 9 of the Judi-
clary Act of 1789. By that Act the states were left free
to provide such a remedy in forfeiture cases where the
aFticles are seized upon navigable waters of the state for
violation of state law. It follows that Smith v. Maryland,
supra, was rightly decided and is not in conflict with The
M oses Taylor, supra, and cases following it, and that the
Judgment of the Supreme Court of California should be

Affirmed.
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MR. JusTice BrAck, dissenting:

If this case involved only a fishnet, I should be in-
clined to acquiesce in the holding of the Court. Indeed,
we have held that a state may seize and condemn a fishnet
of trifling value without following the formal procedure
of court action at all. Lawton v. Steele, 152 U. S. 133.
But the principle laid down here involves far more than a
fishnet, for under it state courts are authorized through
i rem proceedings to seize and condemn, for violation of
local law, any equipment or vessel employed in maritime
activity. Today’s in rem action is against a fishnet used
in patently illegal fashion; tomorrow’s may be an action
against a tramp-steamer or ocean liner which violates a
harbor regulation or otherwise offends against the police
regulations of a state or municipality. Persons guilty of
violating state laws affecting maritime activity may be
prosecuted by in personam actions in state courts,! and
the admiralty courts themselves can helpfully enforce
state laws through in rem proceedings.? I do not believe,
however, that the Judiciary Act permits states, through
state common law courts which cannot reasonably be ex-
pected to have knowledge of admiralty law and practice,
to give permanent halt to any portion of the maritime
trade and commerce of the nation by bringing in rem
proceedings against ships.®

1 For a fact situation analogous to the instant case in which the state
protected its fishing grounds through an in personam action, see Man-
chester v. Massachusetts, 139 U. S. 240. See also, as cases concern-
ing the state criminal jurisdiction in the maritime field, United States
v. Bevans, 3 Wheat. 336, and Wildenhus’s Case, 120 U. S. 1.

2Qee, e. g., as cases on liens in wrongful death actions, The J. E.
Rumbell, 148 U. 8. 1, and The Hamilton, 207 U. S. 398. ;

8 Tt is particularly important in time of war, when every vessel is in
constant use, that in rem proceedings be strictly controlled. This i
partially done by the Suits in Admiralty Act, 41 Stat. 525, for a brief
discussion of which see Clyde-Mallory Lines v. The Eglantine, 317 U. S.
395.
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The Judiciary Act of 1789 places in the federal admi-
ralty courts exclusive jurisdiction over admiralty cases
except where the common law provides an equivalent
remedy. It is conceded that as a general proposition the
common law courts have no in rem remedy in maritime
cases. However, the Court holds squarely, for the first
time in its history, that there is an exception to this rule
which permits states to bring in rem forfeiture proceed-
ings in common law courts. The Court brushes aside
as mere generalizations the many cases hereafter con-
sidered which declare that no equivalent of an admiralty
in rem proceeding may be brought at common law.
Today’s holding is rested principally on the English
and colonial practice prior to 1789 and on one case in this
Court. I disagree, believing that the English practice is
irrelevant, that the colonial law was not in accord with
the English practice, and that a long series of cases since
1789 have clearly considered the proposition put by the
Court, and have given the Judiciary Act a meaning square-
ly opposite to that now announced.

The English Exchequer practice on which the Court
appears to rely so heavily seems to me to be irrelevant
because it was not in conformity with our own early Amer-
ican development. The colonists, of course, did not estab-
lish admiralty courts the moment they stepped from the
vessels which brought them to the New World, and for
a substantial portion of the seventeenth century maritime
forfeitures were collected in the fashion of the English
courts. However, toward the end of that century, it be-
came acutely apparent in England that colonial juries
would not enforce the navigation laws as England desired
tosee them enforced. This was particularly true in Massa-
chusetts Bay * and in other colonies where commercial

¢ “But the laws of navigation were nowhere disobeyed and contemned
80 openly as in New England. The people of Massachusetts Bay were
from the first disposed to act, as if independent of the mother-country;
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interests dominated. Hence in 1697, Vice Commissioners
of Admiralty were established throughout the colonies to
enforce the navigation laws of England without jury pro-
cedure. It was conceded by the earliest writers that the
Vice Admiralty courts in the colonies “obtained in a sin-
gular manner a jurisdiction in revenue causes, totally
foreign to the original jurisdiction of the admiralty, and
unknown to it.” * Yet, with the great adaptability of the
early courts, this jurisdiction in the colonies was fitted
into the judicial system so as to allow appeal, as in purely
admiralty cases, to the High Court of Admiralty in Eng-
land. The Vrouw Dorothea (1754) reported in The Fa-
bius, 2 C. Robinson 246.°

The same conflict which took place in England between
Coke as champion of the common law jurisdiction, and
the admiralty courts also was carried on in the colonies.
Cf. Talbot v. The Three Brigs, 1 Dall. 95. As a result there
was, throughout the eighteenth century, marked confusion
as to the proper jurisdiction of each in forfeiture cases.
For example, in 1702, the Board of Trade asked the advice
of the Attorney General as to whether all forfeitures in
connection with colonial trading matters under the Navi-
gation Act of 1696 were to be prosecuted exclusively in
courts of admiralty, and the Attorney General replied in
the affirmative.” On the other hand it is clear, as the cases

and having a governor and magistrates of their own choice, it was very
difficult to enforce any regulations which came from the English par-
liament, and were adverse to their colonial interests.” Reeves, The
Law of Shipping, 56 (1807).

52 Brown, Civil and Admiralty Law, 2d ed., 491 (1802).

¢ For an account of the development of admiralty jurisdiction in the
colonies, see 4 Andrews, The Colonial Period of American History,
Chap. 8; Root, Relations of Pennsylvania with the British Govern-
ment, 1696-1765, Chap. 4; the argument made by Daniel Webster as
counsel in United States v. Bevans, 3 Wheat. 336, 379, et seq.; the Re-
porter’s note to United States v. Wiltberger, 5 Wheat. 76, 113.

792 Chalmers, Opinions of Eminent Lawyers, 187 (1814); Andrews,
supra, 169; Webster, supra, 3 Wheat. at 383.
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cited by the Court show, that this view was not always
maintained. One can only conclude that there was in
1789 no completely clear resolution of the conflict between
admiralty and common law courts in forfeiture cases,
though the cases hereafter considered indicate that the
admiralty courts were winning the dominant role. At the
same time it must be conceded by the proponents of the
Court’s view that American practice had come to be
markedly different from the English.

It is settled beyond question that the general admiralty
law of the United States in 1789 was the law as developed
in the colonies and not the law as it came from England.
Prior to the middle of the nineteenth century a contrary
view was often pressed upon the Court and was as often
rejected with adequate reference to the differences be-
tween the two.® The early American courts therefore
were faced with the task of determining whether for-
feiture actions should be brought exclusively in the com-
mon law courts, exclusively in the admiralty courts, or
concurrently in either. In repeated decisions relating to
forfeitures under federal laws, this Court, within a few
years of the adoption of the Judiciary Act of 1789, held
that forfeiture jurisdiction was exclusively in the ad-
miralty courts.

The leading case for this proposition is La Vengeance,
3 Dall. 297 (1796). In that case the United States brought
an action of forfeiture for exporting arms and ammuni-
tion. The United States contended in this Court that the
action was criminal in its nature and that, in any case, it
was not a civil suit within the admiralty and maritime
jurisdiction and therefore should have been tried before
a jury as at common law. The Court held that the action
was clearly civil since it was an in rem proceeding and that

¢ See e. g. Manro v. Almeida, 10 Wheat. 473, 489; Waring v. Clarke,
5 How. 441, 454; New Jersey Steam Navigation Co. v. Merchants’
Bank, 6 How. 344. 389: and see The Genesee Chief. 12 How. 443.
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it was subject to the maritime jurisdiction because the
basic transportation activity involved was “entirely a
water transaction.” There is no suggestion whatever, in
the brief opinion of the Court, of the possibility of a con-
current common law jurisdiction. This rule was followed
in The Sally, 2 Cranch 406, where the government again
contended that it was entitled to try forfeiture actions
before a jury since the “cause was of common law, and
not of admiralty and maritime jurisdiction,” and the same
result was reached in T'he Samuel, 1 Wheat. 9.°

One of the most elaborate arguments ever made in this
Court on the issue now before us was presented in 1808
in United States v. Schooner Betsey and Charlotte, 4
Cranch 443. That case arose on an action for forfeiture.
Counsel for the claimant, who had also been the losing
counsel in La Vengeance, contended that the action should
have been tried as at common law. He strongly em-
phasized the Exchequer practice in England and said,
“There is nothing in the course of proceedings in rem
which requires that they should be in a court of ad-
miralty.” Id. 447. The argument he made was almost
identical with that which the Court adopts in the instant
case. He emphasized particularly that “We have seen
that in all cases of seizure for breaches of the law of rev-
enue, trade or navigation, the common law is competent
to give a remedy; and consequently this suitor is entitled
toit.” Id.449.

The Court rejected entirely the argument of the counsel,
held The Betsey and Charlotte indistinguishable from La
Vengeance, and interpreted the Judiciary Act to mean that
Congress had placed forfeitures “among the civil causes of

9In The Samuel, the claimant contended that since the action was
begun by an information rather than a libel, the case was not subject
to the admiralty jurisdiction. The Court held that “Where the cause
is of admiralty jurisdiction, and the proceeding is by information, the
suit is not withdrawn, by the nature of the remedy, from the jurisdiction
to which it otherwise belongs.” p. 14.
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admiralty and maritime jurisdiction.” La Vengeance was
held conclusive of the proposition that in such cases there
could be no right to trial by jury—in other words that
under the American law as repeatedly declared between
1796 and 1808, the common law was not, within the mean-
ing of the Judiciary Act, competent to give a remedy in
forfeiture cases.’® When the question of a right to a com-
mon law trial in a forfeiture case was certified to the Su-
preme Court in 1812, the Court found it unnecessary to
hear any argument and counsel became so convinced that
the authorities were conclusive that he did not press the
case."

These cases were reviewed many times in this Court and
elsewhere, and cited for the proposition that in the United
States, in noteworthy distinction from England, the ad-
miralty forfeiture jurisdiction was exclusive.”* This cul-

10 Justice Chase in the course of argument commented from the
bench that he thought La Vengeance a well considered case. His com-
ment leaves no doubt that he considered the admiralty jurisdiction for
forfeiture exclusive: “The reason of the legislature for putting seizures
of this kind on the admiralty side of the court was the great danger
to the revenue, if such cases should be left to the caprice of juries.”
D. 446.

1 Whelan v. United States, 7 Cranch 112.

12 “This Court decided, as early as 1805 (2 Cranch 405), in the case
of the Sally, that the forfeiture of a vessel, under the Act of Congress
against the slave-trade, was a case of admiralty and maritime juris-
diction, and not of common law. And so it had done before, in the case
of La Vengeance.” Waring v. Clarke, 5 How. 441, 458. “All the cases
thus arising under the revenue and navigation laws were held to be
civil causes of admiralty and maritime jurisdiction within the words
of the Constitution, and, as such, were properly assigned to the District
Court, in the Act of 1789, as part of its admiralty jurisdiction.” New
Jersey Steam Navigation Co. v. Merchants' Bank, 6 How. 344, 389.
And see to the same effect The Margaret, 9 Wheat. 421, 427; The
Sarah, 8 Wheat. 391, 394; The Belfast, 7 Wall. 624, 638. For ac-
ceptance of this view and a criticism of the result see the dissenting
opinion in Jackson v. The Magnolia, 20 How. 296, 309. It is worthy
of note that this opinion by Mr. Justice Daniel makes an argument
very similar to that now made by the Court and relies as does the
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minated in a holding in 1868, The Eagle, 8 Wall. 15, 25,
26, that the words in the 1789 Act giving admiralty juris-
diction in forfeiture cases were superfluous and of no effect
since “the general jurisdiction in admiralty exists with-
out regard to it.”

Against the background of these cases we may consider
Smith v. Maryland, 18 How. 71, which the Court cites for
the existence of the forfeiture exception to the general rule
as to exclusive admiralty jurisdiction of in rem proceed-
ings. In that case the power of the state to protect a fish-
ery by making it unlawful to catch oysters in a certain
manner and to inflict a penalty of forfeiture upon a vessel
employed in violation of the law was upheld. The entire
argument was directed at considerations foreign to the
issue of this case and the Judiciary Act was not even men-
tioned; the opinion of the Court deals almost exclusively
with the question of whether the state statute was in con-
flict with the commerce clause of the Constitution. The
Court held in passing that the mere existence of federal
admiralty jurisdiction does not per se bar the state from
legislating for the protection of its fisheries, a proposition
which no one can doubt. It isapparent that the issue now
before us, interpretation of the Judiciary Act, was not pre-
sented to the Court nor decided by it in the Smith case.
The Court in the instant case treats Smith v. Maryland
as a holding for a proposition which can flow from it only
by accident.

Court on a passage from Kent. The majority of the Court did not
accept Daniel’s position. Kent himself acknowledged that the view
he held was not the law as declared in this Court but he felt that La
Vengeance was not “sufficiently considered.” 1 Kent’s Commentaries,
12th ed., 376. In De Lovio v. Boit, Fed. Cas. No. 3,776, 2 Gallis. 398,
474, Justice Story sitting as a Circuit Judge said: “It has . . . been
repeatedly and solemnly held by the Supreme Court, that all seizures
under laws of impost, navigation and trade, . . . are causes of ad-
miralty and maritime jurisdiction.”
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If Smith v. Maryland accidentally interpreted the Judi-
ciary Act, it did so in a manner in conflict not only with all
the cases decided before it in which the issue was squarely
considered but with the great number of cases decided
since. In The Moses Taylor, 4 Wall. 411, 431 (1866), our
leading case, the Court .declared that “a proceeding in
rem, as used in the admiralty courts, is not a remedy
afforded by the common law.” The considerations of pol-
icy which underlay this interpretation of the Judiciary Act
were attributed to Justice Story: “ ‘The admiralty juris-
diction,” says Mr. Justice Story, ‘naturally conneects itself,
on the one hand, with our diplomatic relations and the
duties to foreign nations and their subjects; and, on the
other hand, with the great interests of navigation and com-
merce, foreign and domestic. There is, then, a peculiar
wisdom in giving to the national government a jurisdiction
of this sort which cannot be yielded, except for the general
good, and which multiplies the securities for the public
peace abroad, and gives to commerce and navigation the
most encouraging support at home.”” The Moses T'aylor,
supra, 430-431.

The language of The Moses Taylor has been repeated
8o often that I should have thought it to be a truism of
the law. In The Belfast, 7 Wall. 624, 644: “There is no
form of action at common law which, when compared with
the proceeding in rem in the admiralty, can be regarded
as a concurrent remedy.” In Rounds v. Cloverport
Foundry Co., 237 U. S. 303, 306: “The proceeding in
rem . . . is within the exclusive jurisdiction of admiral-
ty.” In Knapp, Stout & Co. v. McCaffrey, 177 U. S. 638,
648: “The true distinction between such proceedings as
are and such as are not invasions of the exclusive admiralty
jurisdiction is this: If the cause of action be one cognizable
in admiralty, and the suit be in rem against the thing it-
self . . . the proceeding is essentially one in admiralty.”
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In Red Cross Line v. Atlantic Fruit Co., 264 U. S. 109, 124:
“A State may not provide a remedy in rem for any cause
of action within the admiralty jurisdiction.” **

Cases prior to Smith v. Maryland explicitly held that
forfeitures were not to be enforced by an in rem action at
common law. Cases since Smith v. Maryland have repeat-
edly declared that admiralty’s in rem jurisdiction is exclu-
sive of state court action. I therefore see no reason for
placing any reliance on the Smith case which only conse-
quentially affected an issue to which it gave no considera-
tion at all; and for purposes of settling a jurisdictional
issue such as this, the English practice, which need give
no consideration to the complexities of dual sovereignty
and diverse state laws, seems peculiarly inapplicable. By
permitting maritime suits against persons in state courts
and by denying the state courts jurisdiction of suits against
vessels, the right to trial by jury is adequately preserved
at the same time that the policy of ultimate exclusive
national regulation of ships in commerce is saved.

18 Additional statements to the same effect are: Hine v. Trevor, 4
Wall. 555, 571; Leon v. Galceran, 11 Wall. 185, 188; Steamboat Co.
v. Chase, 16 Wall. 522, 530; The Lottawanna, 20 Wall. 201, 218; Ed-
wards v. Elliott, 21 Wall. 532, 556; Norton v. Switzer, 93 U. 8. 355,
365; Johnson v. Chicago & Pacific Elevator Co., 119 U. S. 388,
397; The J. E. Rumbell, 148 U. 8. 1, 12; Moran v. Sturges, 154 U. S.
256, 276; The Glide, 167 U. S. 606, 615; The Robert W. Parsons, 191
U.8.17, 37; Chelentis v. Luckenbach S. S. Co., 247 U. 8. 372, 383; Pan-
ama R. Co.v. Vasquez, 271 U. 8. 557, 561.
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BANKERS TRUST CO., TRUSTEE.
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EIGHTH CIRCUIT.
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1. The term “debtor’s estate” as used in § 77 (c) (12) of the Bank-
ruptcy Act embraces cash deposited with an indenture trustee.
P. 167.

2. The services and expenses of the indenture trustee in this case were
rendered and incurred “in connection with the proceedings and
plan” of reorganization, within the meaning of § 77 (c) (12) of the
Bankruptecy Act. P. 167.

3. Section 77 (c) (12) of the Bankruptecy Act, which authorizes,
within such maximum as may be fixed by the Interstate Commerce
Commission, an allowance out of the debtor’s estate for reasonable
expenses incurred in connection with the proceedings and plan of
reorganization, and for reasonable compensation for services in con-
nection therewith by trustees under indentures, held applicable to
the claim here of an indenture trustee for services and expenses.
P. 167.

That the claim is based upon a provision of the indenture; is
secured by a lien on the trust estate under the indenture; and is
for services required by the indenture to be rendered the trust estate
in fulfillment of the trustee’s obligations, does not render § 77 (¢) (12)
inapplicable.

4. The function of the Interstate Commerce Commission under
§ 77 (¢) (12) of the Bankruptey Act is that of a fact-finding body.
The bankruptey court may not set aside the Commission’s findings
of fact when they are supported by the evidence, but may determine
all questions of law. The only question of law which can arise
with respect to a maximum amount fixed by the Commission is
whether there is substantial evidence to support the Commission’s
finding. If there is not, the court may set aside the finding and
refer the matter back to the Commission. The court’s action upon
the claim is appealable, independently of other issues, to the Circuit
Court of Appeals. P. 170.
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5. As here construed and applied, § 77 (c) (12) does not contravene
Art, ITI, § 1 of the Federal Constitution, or the Fifth Amendment,.
P. 168.

129 F. 2d 122, reversed.

CerTIORARI, 317 U. S. 615, to review the affirmance of an
order of the bankruptey court making an allowance of
expenses to a trustee under a mortgage of property of a
railroad company in reorganization under § 77 of the
Bankruptey Act.

Mr. Paul A. Freund, with whom Solicitor General Fahy,
and Mr. James L. Homire and Mrs. Florence de Haas Dem-
bitz were on the brief, for petitioner.

Mr. Joseph M. Hartfield, with whom Messrs. Jesse E.
Waid and Fitzhugh McGrew were on the brief, for
respondent.

Briefs of amici curiae were filed by Solicitor General
Fahy and Messrs. Daniel W, Knowlton and Daniel H.
Kunkel on behalf of the Interstate Commerce Commis-
sion; by Messrs. Fred N. Oliver and Willard P. Scott on
behalf of the Mutual Savings Bank Group on New Haven
Railroad Bonds; and by Mr. Hermon J. Wells on behalf
of Howard S. Palmer et al., Trustees, urging reversal; by
Mr. H. C. McCollom on behalf of the Irving Trust Co.,
urging affirmance; and by Mr. Frank C. Nicodemus, Jr.,
on behalf of the Chicago, Milwaukee, St. Paul & Pacific
Railroad Co. et al.

M. Jusrtice RoBERTs delivered the opinion of the Court.

This controversy arises in a proceeding under § 77 of
the Bankruptey Act?® for the reorganization of the St.
Louis-San Francisco Railway Company system, part of
which is the Kansas City, Fort Scott & Memphis Railway,
under a mortgage of whose property the respondent Bank-

1 March 3, 1933, c. 204, 47 Stat. 1474, as amended; 11 U. S. C. § 205.
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ers Trust Company is trustee. The respondent obtained
leave to intervene in the District Court and before the
Interstate Commerce Commission,> and participated in
the proceedings.

The Commission approved a plan of reorganization,
and the District Court, with the plan before it, directed
the filing of all petitions for allowance of “compensation
for services rendered or for expenses (including reason-
able attorneys’ fees) incurred either under clause (12) of
subsection (c¢) of Section 77 % . . . or otherwise . . .”

The respondent filed two such. petitions, numbered
respectively 266 and 267, each praying stated amounts as
compensation for services as indenture trustee, for counsel
fees, and for expenses. The sums named and the services
recited in the two petitions were identical, but in 267 the
compensation was claimed under § 77 (¢) (12), and the
right was reserved to object to the jurisdiction of the
Commission. That petition was sent by the court to the
Commission for the fixing of a maximum allowance. Prior
to the Commission’s action thereon, 266 came on for hear-
ing by the court.

In 266 the respondent alleged that the services had “not
been rendered or incurred ‘in connection with the pro-
ceedings and plan’ ” for reorganization, but by respondent
as trustee under the mortgage in performance of its
fiduciary duties, for the benefit of the trust estate, as
distinguished from the debtor’s estate.

Over opposition by petitioner, a creditor and an inter-
venor, the court ruled that § 77(c)(12) did not apply,
that the mortgage rendered the claim a proper charge on
the mortgaged property, and directed the respondent to
pay itself the amounts claimed out of cash deposited with
1t as indenture trustee.

? Pursuant to § 77 (¢) (13); 11 U. 8. C. § 205 (c) (13).
*11U.8.C. §205 (c) (12).
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The Commission held hearings on 267 and on other
claims for allowances under § 77(2)(12). In a report it
held that it had jurisdiction to fix a maximum amount
to cover the items embraced in respondent’s claim in 267,
which it found were rendered in connection with the pro-
ceedings and the plan during the pendency of the § 77
proceeding.* It fixed maxima below the amounts claimed
for the several items of service and expense.

The court refrained from passing on this portion of the
Commission’s report. The petitioner appealed from the
order in 266, and the Circuit Court of Appeals affirmed
the judgment.® Due to the importance of the questions
raised in the administration of the statute and a conflict of
decision,® we granted certiorari.

Section 77(c)(12), which appears in the margin,’ em-

“8t. Louis-San Francisco Ry. Co. Reorganization, 249 1. C. C. 195,
218.

5129 F. 2d 122.

8Inre NewYork, N.H. & H. R. Co., 46 F. Supp. 236.

7 “Within such maximum limits as are fixed by the Commission, the
judge may make an allowance, to be paid out of the debtor’s estate,
for the actual and reasonable expenses (including reasonable attorney’s
fees) incurred in connection with the proceedings and plan by parties
in interest and by reorganization managers and committees or other
representatives of creditors and stockholders, and within such limits may
make an allowance to be paid out of the debtor’s estate for the actual
and reasonable expenses incurred in connection with the proceedings
and plan and reasonable compensation for services in connection there-
with by trustees under indentures, depositaries and such assistants as
the Commission with the approval of the judge may especially employ.
Appeals from orders of the court fixing such allowances may be taken
to the circuit court of appeals independently of other appeals in the
proceeding and shall be heard summarily. The Commission shall, at
such time or times as it may deem appropriate, after hearing, fix
the maximum allowances which may be allowed by the court pursuant
to the provisions of paragraph (12) of this subsection (c) and, after
hearing if the Commission shall deem it necessary, the maximum com-
pensation which may be allowed by the court pursuant to the provi-
sions of paragraph (2) of this subsection (c).”
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powers the Commission to fix a maximum allowance “out |
of the debtor’s estate” for the expenses (including attor- |
neys’ fees) and services of “trustees under indentures,”

for expenses incurred and services rendered “in connection

with the proceedings and plan.” It emphasizes that the

expenses, the fees, and the services must be “reasonable”

and the allowance therefor “reasonable.” The court is

to make the allowance “within such maximum limits

as are fixed by the Commission.”

The questions presented are: (1) does the subsection ap-
ply to the respondent’s claims, and (2) if it does, is it valid?
We answer both in the affirmative.

First. The respondent contends that the expenses and
services for which compensation was allowed were not
those referred to in § 77 (¢) (12). This, notwithstanding
acquiescence in the holdings of the court below, which we
think correct, that the term “debtor’s estate” as used in
the act embraces cash deposited with the indenture trustee
and that the services and expenses in question were ren-
dered and incurred “in connection with the proceedings
and plan.” ®

The basis of the contention and of the decision below
isthat the services and expenses in question are “not within
the meaning of” the subsection as the claim for their
allowance is based upon the contract expressed in the
mortgage ® and is for services required by the mortgage

& None of the services were routine administrative services currently
rendered by the trustee; none were of non-routine character rendered
prior to the inception of the reorganization proceeding. If they had
been of these descriptions the petitioner concedes allowance for them
would be a matter for the court under § 77 (e), 11 U. 8. C. 205 (e).

® Article Twenty-third of the Indenture: “The Trustees shall be
entitled to reasonable compensation for all services rendered by them
in the execution of the trusts hereby created, which compensation as
well as all reasonable expenses necessarily incurred and actually dis-
bursed hereunder, the Railway Company agrees to pay and hereby
charges on the trust estate.”

518236—43—vol. 318——1&
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to be rendered the trust estate in fulfilment of the
respondent’s obligations.

The subsection applies in terms to allowance of claims
such as those here in issue. No legislative history is cited
to the contrary. The statute deals with other claims aris-
ing out of contract and secured by liens fixed or inchoate,
and no basis is suggested for excluding the respondent’s
claim from its sweep.

Second. The main argument advanced in support of the
judgment is that to apply § 77 (¢) (12) to the respondent’s
claims would violate the Fifth Amendment of the Consti-
tution, by depriving the courts of power to determine
whether the Commission’s decision was contrary to law
or without evidence to support it; and by destroying
respondent’s vested property rights. In addition, it is
urged that by Art. II1, § 1, the judicial power of the United
States is vested exclusively in the courts and matters of
private right may not be relegated to administrative bodies
for trial. The statute, fairly applied, in the circumstances
disclosed by the record does not contravene any
constitutional provision.

Three diverse conclusions respecting the effect of § 77
(¢) (12) have been expressed by the courts. It has been
held that the maximum fixed by the Commission is in all
circumstances binding and unalterable.® The court be-
low has concluded that the subsection has no application
to the claims of an indenture trustee, secured by a lien
on the trust estate pursuant to the mortgage contract.
The District Court of Connecticut has decided that the

10 I'n re Chicago, M., 8t. P. & P. R. Co., 121 F. 2d 371; In re Chicago
& N.W. Ry. Co., 35 F. Supp. 230; In re Chicago G. W. R. Co., 29 F.
Supp. 149. It is suggested this view is sustained by the legislati\{e
history of the section. But the changes made by amendment I
another section (77 (e)) are not helpful; and the testimony before 'fhe
Judiciary Committee of the House is neither the sort of legislative
material this court holds relevant to the construction of a statute, nor
is it clear or definite upon the point at issue.
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court may set aside the maximum named by the Commis-
sion, if found unreasonably low, and return the matter to
the Commission for a fresh determination.” The peti-
tioner states its view that “while the statute is not entirely
clear, judicial review of the maximum is permitted.”
After mentioning matters of law which are for the court’s
determination on review of the Commission’s report, such
as whether the services in question are to be compensated
under the provisions of the Act, and others we need not
mention, the petitioner refers to § 77 (e)* which provides
that the judge shall approve the plan if satisfied, inter
alia, that the “amounts to be paid . . . for expenses and
fees incident to the reorganization . . . are reasonable,
[and] are within such maximum limits as fixed by the
Commission . . .” It is suggested that if the judge finds
that any allowance within the maximum would be unreas-
onably low he may thereupon, under § 77 (e), disapprove
the plan and either dismiss the proceeding or refer the
cause back to the Commission for further action.

None of these views seems to us rightly to construe the
statute. We think the Congress did not intend to deny
the courts all power of review of Commission action in
such cases. The statute plainly requires reference to the
Commission of claims of the class under consideration, a
hearing by that body, the setting of a maximum and ac-
tion by the court on the footing of the Commission’s
report. It does not contemplate a hearing de novo on
the issue of the reasonable worth of the services rendered
or the propriety of the expenses incurred, or a reappraisal
by the court of the facts. Moreover the procedure sug-
gested by petitioner does not comport with the evident
purpose of § 77 (¢) (12) which appears to treat the court’s
action with respect to such claims as a matter distinet from
his final action on the plan as a whole under § 77 (e).

“Inre New York, N.H. & H. R. Co., supra, note 6.
211 U.8. C. 205 (e).
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Our conclusion is that the function committed by the
law to the Commission is the ordinary one reposed in a
fact finding body and that its findings, supported by evi-
dence, may not be disturbed by a court. This construction
of the Act leaves the court free to decide upon the basis
of the Commission’s report all questions of law. With re-
spect to the amount set as a maximum the only question
of law which can arise is whether there is substantial
evidence to support the Commission’s finding. If there is
not the court may so hold, set aside the finding and return
the matter to the Commission. Under the terms of the
subsection the judge’s action upon the claim is subject
to appeal independently of other issues, to the Circuit
Court of Appeals.

Thus understood, we find no infirmity in the statute.
The committal to the Commission of the fact finding office
raises no substantial question under the Fifth Amendment.
In actions at law a jury is the traditional trier of facts,
whose function as such is preserved and guaranteed by the
fundamental law. But courts of equity, of admiralty and
of bankruptey, by themselves and their mandatories ex-
amine and decide disputed questions of fact; and no rea-
son is perceived why claims of the sort here involved should
not be litigated, as are other claims against bankrupt
estates, by such machinery and in such manner as Congress
shall prescribe, saving to the claimant the right of notice
and hearing, and such review as is provided by the statute
as we construe it.

Atlaw the jury’s verdict settles issues of fact and defines
rights, subject only to questions of law. In administrative
procedure, the findings of the administrative body may
likewise be made conclusive of fact issues, and equally de-
fine rights and duties subject only to questions of law. No
question is made as to the competency of the Interstate
Commerce Commission to appraise evidence and to draw
an informed and intelligent conclusion as to what is &
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maximum reasonable compensation for services rendered.
Indeed, since most of the services are performed in con-
nection with its activities it is probably in a better posi-
tion to judge of their value to the reorganization than any
court or other fact finding instrumentality.

To prescribe a method of trial of facts, subject to a
court’s supervision in matters of law, is not, as respondent
suggests, to destroy vested rights, but to provide a method
of appraising and liquidating them. The statute awards
the claim priority of payment, so that respondent is not
called upon, as are some other classes of creditors, to
suffer an abatement of its claim.

The judgment is reversed and the cause remanded to
the District Court with instructions to proceed in con-
formity with this opinion.

Reversed.

MR. Justice DoucLas, concurring:

~ While I concur in the result and in most of the opinion
of the Court, I am in disagreement with the majority on
one phase of the case.

I do not think that the maximum allowance made by
the Commission for fees and expenses is subject to review
by the District Court. Sec. 77 (e) (2) now provides that
the judge shall approve the plan if satisfied that the
amounts to be paid for fees and expenses have been dis-
closed, “are reasonable, are within such maximum limits
as are fixed by the Commission, and are within such
maximum limits to be subject to the approval of the
judge.” Prior to the 1935 amendments to § 77, that pro-
vision, then contained in subsection (g) (2), read dif-
ferently. Though subsection (f) then stated that the
Commission had to “fix the maximum compensation and
reimbursement” which might be allowed by the court, sub-
section (g) (2) provided for approval of the plan by the
judge if he was satisfied that all such amounts “have been
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fully disclosed and are reasonable, or are to be subject to
the approval of the judge.” The changes made by the
1935 amendments are significant. The total amount of
fees and expenses fixed by the Commission became a ceil-
ing beneath which the judge could make readjustments
but above which he could not go. Prior to those amend-
ments judicial review of the maximum fixed by the Com-
mission might have been permissible. But the changes
made in 1935 clearly indicate, as Judge Evans said in In re
Chicago, M., St. P. & P. R. Co., 121 F. 2d 371, 374, that the
“court was ultimately to determine the amount of the
fees,” its action however being “limited by the maximum
fixed by the Commission.” The legislative history of the
1935 amendments supports that view.! Indeed the Com-

1 The testimony of Mr. Craven, the draftsman of the bill, is
illuminating:

“Mr. Burgess. That is the provision of this act that the maximum
is to be approved by the Commission. The objection that I was making
was directed to Commissioner Mahaffie’s addition to that. It seems
to me that the provision for the approval is adequate. I am not sure
whether that maximum is appealable. Are you, Mr. Craven? That
is, can the fixation of a maximum by the Commission be appealed
under this act?

Mzr. Craven. I think not.

Mr. Burgess. You think not?

Mr. Craven. That is my recollection of it.

Mr. Celler. Even if the court would accept the maximum there
would be no appeal from the court’s ruling?

Mr. Burgess. I do not know of any appeal that you can take from
the Commission’s fixation of a maximum under this act.

Mr. Celler. That does not seem right.

Mr. Burgess. That (sic) is an appeal from the court’s fixation, of
course, but that would have to be within the maximum, so I do not
know of any appeal.

Mr. Michener. There are a number of powers from which you
cannot appeal so far as the decision of the Commission is concerned.
They are really given more power in some particulars than the judge.

Mr. Celler. That leaves the entire matter in the hands of the Inter-
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mittee Reports stated ? that the “allowances to be made
by the court” were to be “within the maximum prescribed
by the Commission.” H. Rep. No. 1283, 74th Cong., 1st
Sess., p. 3; S. Rep. No. 1336, 74th Cong., 1st Sess., p. 4.
That construction also squares with other provisions of
§77. Thus subsection (¢) (12) provides that the judge
may make an allowance “within such maximum limits as
are fixed by the Commission.” It also requires the Com-
mission to “fix the maximum allowances which may be
allowed by the court.” They indicate to me that in line
with the minority views in United States v. Chicago, M.,
St.P. & P. R. Co., 282 U. S. 311, which § 77 adopted (see
Congressman LaGuardia, 76th Cong. Rec., 72nd Cong., 2d
Sess., p. 5358), the drain on the cash resources of railroads
was to be controlled by entrusting to the Commission the
responsibility for determining the total amount of cash
which should be expended for fees and expenses. Within
those limits the courts could make a fair allocation among

state Commerce Commission, practically speaking.

Mr. Michener. Yes.

Mr. Burgess. Yes.

Mr. Celler. With no right of appeal at all if the maximum is accepted
by the court?

Mr. Burgess. That is my understanding. If Mr. Craven has a dif-
ferent view, I should be glad to accept his view.

Mr. Craven. That is my understanding of it.”

Hearings on H. R. 6249, House Committee on the Judiciary, 74th
Cong., 1st Sess., Ser. 3, p. 86. And see the testimony of Commissioner
Mahaffie at p. 70, which is also quoted in In re Chicago, M., St. P. &
P.R. Co., supra, p. 374.

*The committee print of the bill provided for allowances of expenses
and of compensation. See subsections (c)(12) and (e)(2) of H. R.
6249, 74th Cong., 1st Sess., Hearings on H. R. 6249, supra, pp. 6, 7.
As recommended by both the House and Senate committees, allow-
ances for expenses but not for compensation were provided. The
Provision for allowances of fees was later restored. 79 Cong. Rec.,
74th Cong., 1st Sess., p. 13765.
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the various claimants. But beyond those limits the courts
could not go. There might of course be questions of law
affecting the aggregate maximum allowances made by the
Commission which the District Court could review. Thus
if in this case the Commission had held that the services
rendered by respondent were not within the scope of
§ 77 (¢) (12), that ruling could be reviewed and the matter
would then have to be remanded to the Commission for a
new determination. § 77 (e). But apart from such in-
stances, the Commission’s finding as to the aggregate
maximum allowances is conclusive.

It is of course the duty of the Commission not only to fix
the maximum amount of the aggregate allowances for
fees and expenses but also to determine in the first instance
how much each claimant should receive. That is made
evident not only by subsection (¢) (12) but also by sub-
section (d) which requires the Commission in its approval
of a plan to find that it meets the requirements of sub-
sections (b) and (e). The latter, as has been noted, re-
quires that the amounts to be paid by the debtor or the
reorganized company for expenses and fees be “reasonable”
as well as “within such maximum limits as are fixed by the
Commission.” Since the main services rendered in con-
nection with a plan of reorganization under § 77 occur
before the Commission, it is in a much better position
than the District Court to determine the value, if any, of
the services rendered by each claimant. That fact gives
great weight to the findings made by the Commission on
each claim. But the requirement in subsection (e) (2)
that the judge find that the awards are “reasonable” nega-
tives the idea that the findings of the Commission are con-
clusive. Hence within the maximum limits of the total
allowances for fees and expenses the judge can make read-
justments—increasing or decreasing amounts awarded to
the various claimants or granting allowances where none
were made by the Commission. The contrary view was
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adopted in In re Chicago, M., St. P. & P. R. Co., supra,
pp. 374-375. The court felt that since subsection (c) (12)
spoke of the “maximum limits” and “maximum allow-
ances” fixed by the Commission, the findings of the Com-
mission as to the maximum amount which each claimant
could receive were conclusive. But that interpretation is
difficult to reconcile with the requirement of subsection
(e) (2) that the judge must find the allowances “reason-
able.” The use of the plural in subsection (e) (12) only
indicates that the maximum allowance for fees and the
maximum allowance for expenses are both to be fixed by
the Commission.

My conclusion that the aggregate maximum allow-
ances fixed by the Commission are not reviewable does
not make § 77 (¢) (12) and (e) (2) unconstitutional. It
is Congress which has the power under the Constitution
to establish “uniform Laws on the subject of Bankrupt-
cies throughout the United States.” Article I, § 8, Cl. 4.
The scope of the bankruptcy power is not restricted to
that which has been exercised. Continental Bank v. Chi-
cago, R. I. & P. Ry. Co., 294 U. S. 648, 670-671. The
fact that Congress has customarily entrusted adminis-
tration of the various bankruptey acts to the courts does
not mean that it must do so. As stated by Judge Evans
in In re Chicago, M., St. P. & P. R. Co., supra, p. 375,
“the power of Congress to deal with bankruptcy carries
with it the right to select the tribunal, even going outside
of courts, to administer debtors’ estates.”” When it comes
to fees for services rendered or expenses incurred in con-
nection with bankruptcy proceedings, Congress has
plenary power. In §48 of the general bankruptcy Act
Congress has prescribed the schedule of fees for receivers,
marshals, and trustees. It could provide that no fees
fog' services rendered during the bankruptey proceedings
might be paid from the estate. The 1935 amendments
to § 77 originally were recommended by the committees
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on that basis. H. Rep. No. 1283, supra, p. 3; S. Rep. No.
1336, supra, p. 4. Having that power Congress could
fix fees for attorneys and others on a per diem or other
basis. Cf. Hines v. Lowrey, 305 U. S. 85. 1In lieu of any
such rigid system of control it could bring to its aid the
services of the Commission and vest in it complete au-
thority over all allowances. That clearly would not in-
volve any question of delegation of judicial power. See
Sunshine Coal Co. v. Adkins, 310 U. S. 381, 400. Hence,
when Congress granted the Commission exclusive au-
thority over the maximum amount of allowances, it did
not give § 77 a constitutional infirmity.

MR. JusTicE BLACK joins in this opinion.

SMITH v». SHAUGHNESSY, COLLECTOR OF
INTERNAL REVENUE.

CERTIORARI TO THE CIRCUIT COURT OF APPEALS FOR THE
SECOND CIRCUIT.

No. 429. Argued January 14, 1943.—Decided February 15, 1943.

1. Under an irrevocable transfer of property in trust, the income was
to be paid to the grantor’s wife for life; upon her death, the corpus
was to go to the grantor if living or, if not, to the wife’s heirs.
Concededly, the wife’s life interest was subject to the federal gift
tax. Held that the remainder interest, less the value of the grantor’s
reversionary interest, was subject to the gift tax imposed by §§ 501,
506 of the Revenue Act of 1932. P. 180.

2. The gift tax under the Revenue Act of 1932 amounts in some in-
stances to a security for the payment eventually of the federal
estate tax; it is in no sense double taxation. P. 179.

3. The language of the provision of the Revenue Act of 1932 imposing
a tax upon every transfer of property by gift, whether the property
is “real or personal, tangible or intangible,” is broad enough to 1n-
clude a contingent remainder; and the provisions of the Treasury
regulations for application of the tax to, and determination of the
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value of, “a remainder . . . subject to an outstanding life estate” are
consistent with the purpose of the Act. P. 180.

4. In a case such as this, where the grantor has neither the form nor
substance of control over the trust property, and never will have
unless he outlives his wife, it must be concluded that the grantor has
relinquished economic control over the trust property and that the
gift was complete except for the value of his reversionary interest.
P. 181.

128 F. 2d 742, affirmed.

CerTIORARI, 317 U. S. 617, to review the reversal of a
judgment, 40 F. Supp. 19, ordering a refund of a federal
gift tax.

Mr. Ellsworth C. Alvord, with whom Messrs. Floyd F.
Toomey, John H. Hughes, and Willis H. Michell were on
the brief, for petitioner.

Mr. Arnold Raum, with whom Solicitor General Fahy,
Assistant Attorney General Clark, and Messrs. Sewall
Key, J. Louis Monarch, and L. W. Post were on the brief,
for respondent.

MR. Justice Brack delivered the opinion of the Court.

The question here is the extent of the petitioner’s
liability for a tax under §§ 501, 506 of the Revenue Act of
1932, 47 Stat. 169, which imposes a tax upon every transfer
of property by gift, “whether the transfer is in trust or
otherwise, whether the gift is direct or indirect, and
whether the property is real or personal, tangible or
intangible; . ..”

The petitioner, age 72, made an irrevocable transfer in
trust of 3,000 shares of stock worth $571,000. The trust
income was payable to his wife, age 44, for life; upon her
death, the stock was to be returned to the petitioner, if he
was living ; if he was not living, it was to go to such persons
as his wife might designate by will, or in default of a will
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by her, to her intestate successors under applicable New
York law. The petitioner, under protest, paid a gift tax
of $71,674.22, assessed on the total value of the trust prin-
cipal, and brought suit for refund in the district court.
Holding that the petitioner had, within the meaning of
the Act, executed a completed gift of a life estate to his
wife, the court sustained the Commissioner’s assessment
on $322/423, the determined value of her life interest; but
the remainder was held not to be completely transferred
and hence not subject to the gift tax. 40 F. Supp. 19.
The government appealed and the Circuit Court of Ap-
peals reversed, ordering dismissal of the petitioner’s com-
plaint on the authority of its previous decision in Herzog
v. Commassioner, 116 F. 2d 591, We granted certiorari
because of alleged conflict with our decisions in Helvering
v. Hallock, 309 U. S. 106, and Sanford v. Commissioner,
308 U. S. 39. In these decisions, and in Burnet v. Gug-
genheim, 288 U. S. 280, we have considered the problems
raised here in some detail, and it will therefore be un-
necessary to make any elaborate re-survey of the law.

Three interests are involved here: the life estate, the
remainder, and the reversion. The taxpayer concedes
that the life estate is subject to the gift tax. The govern-
ment concedes that the right of reversion to the donor in
case he outlives his wife is an interest having value which
can be calculated by an actuarial device, and that it is
immune from the gift tax. The controversy, then, re-
duces itself to the question of the taxability of the
remainder.

The taxpayer’s principal argument here is that under
our decision in the Hallock case, the value of the remainder
will be included in the grantor’s gross estate for estate
tax purposes; and that in the Sanford case we intimated a
general policy against allowing the same property to be
taxed both as an estate and as a gift.
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This view, we think, misunderstands our position in the
Sanford case. As we said there, the gift and estate tax
laws are closely related and the gift tax serves to supple-
ment the estate tax.' We said that the taxes are not
“always mutually exclusive,” and called attention to § 322
of the 1924 Act there involved (reénacted with amend-
ments in § 801 of the 1932 Act) which charts the course for
granting credits on estate taxes by reason of previous pay-
ment of gift taxes on the same property. The scope of
that provision we need not now determine. It is sufficient
to note here that Congress plainly pointed out that “some”
of the “total gifts subject to gift taxes . . . may be in-
cluded for estate tax purposes and some not.” House
Report No. 708, 72d Cong., 1st Sess., p. 45. Under the
statute the gift tax amounts in some instances to a security,
a form of down-payment on the estate tax which secures
the eventual payment of the latter; it is in no sense double
taxation as the taxpayer suggests.

We conclude that under the present statute, Congress
has provided as its plan for integrating the estate and
gift taxes this system of secured payment on gifts which
will later be subject to the estate tax.?

! The gift tax was passed not only to prevent estate tax avoidance,
Put also to prevent income tax avoidance through reducing yearly
Income and thereby escaping the effect of progressive surtax rates.
Huuge Report No. 708, 72d Cong., 1st Sess., p. 28; Brandeis, J., dis-
sgntmg in Untermyer v. Anderson, 276 U. S. 440, 450; Stone, J.,
dissenting in Heiner v. Donnan, 285 U. S. 312, 333.

“It has been suggested that the congressional plan relating the
estate and gift taxes may still be incomplete. See e. g., Griswold,
A Pl.an for the Coordination of the Income, Estate, and Gift Tax
Provisions etc., 56 Harv. L. Rev. 337; Magill, The Federal Gift
Tax, 40 Col. L. Rev. 773, 792; Kauper, The Revenue Act of 1942:
Estate and Gift Tax Amendments, 41 Mich. L. Rev. 369, 388; and
see C?mmissioner v. Prouty, 115 F. 2d 331, 337; Higgins v.
C'Ommzssioner, 129 F. 2d 237, 239.
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Unencumbered by any notion of policy against subject-
ing this transaction to both estate and gift taxes, we turn
to the basic question of whether there was a gift of the
remainder. The government argues that for gift tax pur-
poses the taxpayer has abandoned control of the remainder
and that it is therefore taxable, while the taxpayer con-
tends that no realistic value can be placed on the contin-
gent remainder and that it therefore should not be classed
as a gift.

We cannot aceept any suggestion that the complexity of
a property interest created by a trust can serve to defeat
a tax. For many years Congress has sought vigorously to
close tax loopholes against ingenious trust instruments.’
Even though these concepts of property and value may
be slippery and elusive they can not escape taxation so
long as they are used in the world of business. The lan-
guage of the gift tax statute, “property . . . real or per-
sonal, tangible or intangible,” is broad enough to include
property, however conceptual or contingent. And lest
there be any doubt as to the amplitude of their purpose,
the Senate and House Committees, reporting the bill,
spelled out their meaning as follows:

“The terms ‘property, ‘transfer,” ‘gift,” and ‘indirectly’
[in § 501] are used in the broadest and most comprehen-
sive sense; the term ‘property’ reaching every species of
right or interest protected by law and having an exchange-
able value.” *

The Treasury regulations, which we think carry out the
Act’s purpose, made specific provisions for application of

32 Paul, Federal Estate & Gift Taxation, Chap. 17; Schuyler, Powers
of Appointment and Especially Special Powers: The Estate Tax-
payer’s Last Stand, 33 Ill. L. Rev. 771; Leaphart, The Use of the
Trust to Escape the Imposition of Federal Income & Estate Taxes,
15 Corn. L. Q. 587.

4 Senate Report No. 665, 72d Cong., 1st Sess., p. 39; House Report
No. 708, supra, p. 27.
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the tax to, and determination of the value of, “a remainder
. . . subject to an outstanding life estate.” ®

The essence of a gift by trust is the abandonment of
control over the property put in trust. The separable
interests transferred are not gifts to the extent that power
remains to revoke the trust or recapture the property rep-
resented by any of them, Burnet v. Guggenheim, supra, or
to modify the terms of the arrangement so as to make other
disposition of the property, Sanford v. Commissioner,
supra. In the Sanford case the grantor could, by modifi-
cation of the trust, extinguish the donee’s interest at any
instant he chose. In cases such as this, where the grantor
has neither the form nor substance of control and never will
have unless he outlives his wife, we must conclude that he
haslost all “economic control” and that the gift is complete
except for the value of his reversionary interest.®

The judgment of the Circuit Court of Appeals is affirmed
with leave to the petitioner to apply for modification of its
mandate in order that the value of the petitioner’s rever-
sionary interest may be determined and excluded.

It is so ordered.
MR. Justice ROBERTS:

I dissent. T am of opinion that, except for the life es-
tate in the wife, the gift qua the donor was incomplete
and not within the sweep of §§ 501 and 506. A contrary
conclusion might well be reached were it not for Helvering

® Treas. Regulations 79 (1936 Ed.), Arts. 2, 3, 17, 19. Cf. Commis-
sioner v. Marshall, 125 F. 2d 943, 945.

® The conclusion reached here is in accord with that of the several
Circuit Courts of Appeals which have considered the problem: Com-
missioner v. Marshall, 125 F. 2d 943 (C. C. A. 2d); Commissioner v.
Beck’s Estate, 129 F. 2d 243 (C. C. A. 2d); Commissioner v. McLean,
127 F. 2d 942 (C. C. A. 5th) ; Helvering v. Robinette, 129 F. 2d 832
(C. C. A. 3d), affirmed, post, p. 184; Hughes v. Commissioner, 104
F.2d 144 (C. C. A. 9th) ; and see the cases cited in Note 2, supra.
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v. Hallock, 309 U. S. 106. But the decisions in Burnet v.
Guggenheim, 288 U. S. 280, and Sanford v. Commissioner,
308 U. S. 39, to which the court adheres, require a reversal
in view of the ruling in the Hallock case.

The first of the two cases ruled that a transfer in trust,
whereby the grantor reserved a power of revocation, was
not subject to a gift tax, but became so upon the renuncia-
tion of the power. The second held that where the grantor
reserved a power to change the beneficiaries, but none to
revoke or to make himself a beneficiary, the transfer was
incomplete and not subject to gift tax. At the same term,
in Porter v. Commassioner, 288 U. S. 436, the court held
that where a decedent had given property inter vivos in
trust, reserving a power to change the beneficiaries but no
power to revoke or revest the property in himself, the
transfer was incomplete until the termination of the re-
served power by the donor’s death and hence the corpus
was subject to the estate tax.

When these cases were decided, the law, as announced
by this court, was that where, in a complete and final trans-
fer inter vivos, a grantor provided that, in a specified con-
tingency, the corpus should pass to him, if living, but, if
he should be dead, then to others, the gift was complete
when made, he retained nothing which passed from him at
his death, prior to the happening of the contingency, and
that no part of the property given was includible in his
gross estate for estate tax. McCormick v. Burnet, 283
U. S. 784; Helvering v. St. Louis Union Trust Co., 296
U. S. 39; Becker v. St. Louis Union Trust Co., 296 U. S.
48. So long as this was the law the transfer might prop-
erly be the subject of a gift tax for the gift was, as respects
the donor, complete when made.

In 1940 these decisions were overruled and it was held
that such a transfer was so incomplete when made, a.nd
the grantor retained such an interest, that the cessat'lon
of that interest at death furnished the occasion for im-
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posing an estate tax. Thus the situation here presented
was placed in the same category as those where the
grantor had reserved a power to revoke or a power to
change beneficiaries. By analogy to the Guggenheim and
Sanford cases, I suppose the gift would have become com-
plete if the donor had, in his life, relinquished or conveyed
the contingent estate reserved to him.

In the light of this history, the Sanford case requires a
holding that the gifts in remainder, after the life estate,
create no gift tax liability. The reasoning of that deci-
sion, the authorities, and the legislative history relied
upon, are all at war with the result in this case. There
isno need to quote what was there said. A reading of the
decision will demonstrate that, if the principles there an-
nounced are here observed, the gifts in question are incom-
plete and cannot be the subject of the gift tax.

It will not square with logic to say that where the donor
reserves the right to change beneficiaries, and so delays
completion of the gift until his death or prior relinquish-
ment of the right, the gift is incomplete, but where he
reserves a contingent interest to himself the reverse is
true,—particularly so, if the criterion of estate tax liability
is important to the decision of the question, as the Sanford
case affirms,

The question is not whether a gift which includes vested
and contingent future interests in others than the donor
is taxable as an entirety when made, but whether a reserva-
tion of such an interest in the donor negatives a com-
Pletion of the gift until such time as that interest is
relinquished.

All that is said in the Sanford case about the difficulties
of administration and probable inequities of a contrary
decision there, applies here with greater force. Indeed a
system of taxation which requires valuation of the donor’s
retained interest, in the light of the contingencies involved,

and caleulation of the value of the subsequent remainders
513236—43—vol. 318——16
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by resort to higher mathematics beyond the ken of the
taxpayer, exhibits the artificiality of the Government’s
application of the Act. This is well illustrated in the
companion cases of Robinette and Paumgarten, infra,
p. 184. Such results argue strongly against the construe-
tion which the court adopts.

ROBINETTE v. HELVERING, COMMISSIONER OF
INTERNAL REVENUE.*

CERTIORARI TO THE CIRCUIT COURT OF APPEALS FOR THE
THIRD CIRCUIT.

No. 499. Argued January 14, 1943.—Decided February 15, 1943.

A woman, contemplating marriage, created an irrevocable trust of
property, under which she was to receive the income during her
life; upon her death, her mother and stepfather were to have a
life interest in the income; the remainder was to go to her issue
upon their reaching the age of 21, and, in default of issue, then to
whomever the last surviving life tenant should appoint by will. Her
mother created a similar trust, reserving a life interest to herself and
her husband, with a second life interest to the daughter, and re-
mainder to the daughter’s issue. Concededly, the secondary life
interests were subject to the federal gift tax. Held:

1. The remainders (after the life interests) were taxable gifts
under the Revenue Act of 1932. Smith v. Shaughnessy, ante, p. 176
P. 186.

2. The fact that on the date of the creation of the trust there were
in existence no eligible remaindermen does not defeat the gift tax.
P. 186.

3. The transfers in this case can not be regarded as supported
by “full consideration in money or money’s worth” within the mean-
ing of § 503 of the Act; nor as “in the ordinary course of business”
within the meaning of Art. 8 of Treasury Regulations 79. P. 187.

4. The value of the reversionary interests of the grantors in this
case, being incapable of ascertainment by recognized actuarial meth-

*Together with No. 500, Paumgarten v. Helvering, Commissioner of
Internal Revenue, also on writ of certiorari, 317 U. S. 620, to the Cir-
cuit Court of Appeals for the Third Circuit.
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ods, is not deductible in computing the gift tax. Smith v. Shaugh-
| nessy, ante, p. 176, distinguished. P. 188.
| 129 F. 2d 832, affirmed.

| CertIORARI, 317 U. S. 620, to review the reversal of a

| decision of the Board of Tax Appeals, 44 B. T. A. 701,

| which reversed in two cases, consolidated for hearing be-

| fore the Board and in the court below, determinations of
deficiencies in federal gift taxes.

Mr. Henry A. Mulcahy, with whom Mr. Guilford S.
Jameson was on the brief, for petitioners.

Assistant Attorney General Clark, and Messrs. Sewall Key,
J. Louts Monarch, and L. W. Post were on the brief, for
respondent.

MRg. Justice Brack delivered the opinion of the Court.

This is another case® under the gift tax provisions of

the Revenue Act of 1932, §§ 501, 506, which, while present-

| ing certain variants on the questions decided in Smith v.

| Shaughnessy, ante, p. 176, is in other respects analogous
to and controlled by that case.

In 1936, the petitioner, Elise Paumgarten (nee Robin-
son), was thirty years of age and was contemplating mar-
riage; her mother, Meta Biddle Robinette, was 55 years of
age and was married to the stepfather of Miss Robinson.
The three, daughter, mother and stepfather, had a confer-
ence with the family attorney, with a view to keeping the
daughter’s fortune within the family. An agreement was
made that the daughter should place her property in trust,
receiving a life estate in the income for herself, and creat-
Ing a second life estate in the income for her mother and
stepfather if she should predecease them. The remainder

\
|
|
|
1
Mr. Arnold Raum, with whom Solicitor General Fahy,
|
|

* These two matters have been considered as one case below and will
be so treated here.
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was to go to her issue upon their reaching the age of 21,
with the further arrangement for the distribution of the
property by the will of the last surviving life tenant if no
issue existed. Her mother created a similar trust, reserving
a life estate to herself and her husband and a second or
contingent life estate to her daughter. She also assigned
the remainder to the daughter’s issue. The stepfather
made a similar arrangement by will. The mother placed
$193,000 worth of property in the trust she created, and
the daughter did likewise with $680,000 worth of property.

The parties agree that the secondary life estates in the
income are taxable gifts, and this tax has been paid. The
issue is whether there has also been a taxable gift of the
remainders of the two trusts. The Commissioner deter-
mined that the remainders were taxable, the Board of Tax
Appeals reversed the Commissioner, and the Circuit Court
of Appeals reversed the Board of Tax Appeals. 129 F.
2d 832.

The petitioners argue that the grantors have not relin-
quished economic control and that this transaction should
not be subject both to the estate and to the gift tax. What
we have said in the Smith case determines these questions
adversely to the petitioners. However, the petitioners
emphasize certain other special considerations.

First. Petitioners argue that since there were no donees
in existence on the date of the creation of the trust who
could accept the remainders, the transfers cannot be com-
pleted gifts. The gift tax law itself has no such qualifi-
cations. It imposes a tax “upon the transfer . .. of
property by gift.”” And Treasury Regulations 79, Art. 3,
provide that “The tax is a primary and personal liability of
the donor, is an excise upon his act of making the trans-
fer, is measured by the value of the property passing
from the donor, and attaches regardless of the fact that
the identity of the donee may not then be known or ascer-
tainable.” We are asked to strike down this regulation
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as being invalid because inconsistent with the statute.
We do not think it is. As pointed out in the Smith case,
the effort of Congress was to reach every kind and type
of transfer by gift. The statute “is aimed at transfers
of the title that have the quality of a gift.” Burnet v.
Guggenhetm, 288 U. S. 280, 286. The instruments cre-
ated by these grantors purported on their face wholly to
divest the grantors of all dominion over the property;
it could not be returned to them except because of con-
tingencies beyond their control. Gifts of future interests
are taxable under the Act, § 504 (b), and they do not lose
this quality merely because of the indefiniteness of the
eventual recipient. The petitioners purported to give
the property to someone whose identity could be later
ascertained and this was enough.

Second. It is argued that the transfers were not gifts
but were supported by “full consideration in money or
money’s worth.” > This contention rests on the assump-
tion that an agreement between the parties to execute
these trusts was sufficient consideration to support the
transfers. We need not consider or attempt to decide
what were the rights of these parties as among them-
selves. Petitioners think that their transaction comes
within the permissive scope of Art. 8 of Regulations 79
(1936 edition) which provides that “a sale, exchange, or
other transfer of property made in the ordinary course of

*Section 503 of the 1932 Act, 47 Stat. 169, provides that “Where
property is transferred for less than an adequate and full considera-
tion in money or money’s worth, then the amount by which the value
of the property exceeded the value of the consideration shall, for
the purpose of the tax imposed by this title, be deemed a gift, . . .”
This language is interpreted in the House and Senate Committee
Reports as follows: “The tax is designed to reach all transfers to the
extent that they are donative, and to exclude any consideration not
reducible to money or money’s worth.” House Report No. 708, 72d
Cong., 1st Sess., p. 29; Senate Report No. 665, 72d Cong., st Sess.,
p. 41,
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business (a transaction which is bona fide at arm’s length,
and free from any donative intent) will be considered as
made for an adequate and full consideration in money or
money’s worth.” The basic premise of petitioner’s argu-
ment is that the moving impulse for the trust transaction
was a desire to pass the family fortune on to others. It
is impossible to conceive of this as even approaching a
transaction “in the ordinary course of business.”

Third. The last argument is that “in any event, in com-
puting the value of the remainders herein, allowance
should be made for the value of the grantor’s reversionary
interest.” Here, unlike the Smith case, the government
does not concede that the reversionary interest of the peti-
tioner should be deducted from the total value. In the
Smith case, the grantor had a reversionary interest which
depended only upon his surviving his wife, and the gov-
ernment conceded that the value was therefore capable of
ascertainment by recognized actuarial methods. In this
case, however, the reversionary interest of the grantor de-
pends not alone upon the possibility of survivorship but
also upon the death of the daughter without issue who
should reach the age of 21 years. The petitioner does not
refer us to any recognized method by which it would be
possible to determine the value of such a contingent re-
versionary remainder. It may be true, as the petitioners
argue, that trust instruments such as these before us fre-
quently create “a complex aggregate of rights, privileges,
powers and immunities and that in certain instances all
these rights, privileges, powers and immunities are not
! transferred or released simultaneously.” But before one
| who gives his property away by this method is entitled to
| deduction from his gift tax on the basis that he had re-
| tained some of these complex strands it is necessary that
| he at least establish the possibility of approximating what
value he holds. Factors to be considered in fixing the
value of this contingent reservation as of the date of the
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gift would have included consideration of whether or not
the daughter would marry; whether she would have chil-
dren; whether they would reach the age of 21; ete. Ac-
tuarial science may have made great strides in appraising
the value of that which seems to be unappraisable, but we
have 1o reason to believe from this record that even the
actuarial art could do more than guess at the value here
in question. Humes v. United States, 276 U. S. 487, 494.
The judgment of the Circuit Court of Appeals is

Affirmed.

Mg. Justice RoBErTs dissents for the reasons set forth
in his opinion in Smith v. Shaughnessy, ante, p. 176.

JOHNSON v. UNITED STATES.

CERTIORARI TO THE CIRCUIT COURT OF APPEALS FOR THE
THIRD CIRCUIT.

No. 273. Argued January 15, 1943.—Decided February 15, 1943.

1. Where a defendant in a criminal prosecution in a federal court
voluntarily testifies, and upon cross-examination asserts a claim
of privilege against self-incrimination which the court unqualifiedly
grants, albeit mistakenly, it is error for the court thereafter to
permit the prosecutor to comment upon the claim of privilege
and to permit the jury to draw any inference therefrom, if, as
here, it can be said that the defendant’s choice of claiming or waiv-
ing the privilege would have been materially affected had he known
that the claim though granted would be used to his prejudice.
P. 196.

2. Objection to the prosecutor’s comment on an allowed claim of
privilege in this case was expressly waived by the defendant’s with-
drawing his exception to it and acquiescing in the court’s treat-
ment of the matter, and a new trial is not granted. P. 199.

3. Rulings of the trial court excluding the defendant from the court
room while counsel were arguing the question of the propriety of
a line of cross-examination, and requiring that he resume the stand
without conferring with his counsel concerning a claim of privilege,
to which rulings no exceptions were taken, and which did not result
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in a loss of the privilege, held, even if assumed to be erroneous, not
prejudicial. P. 201.
129 F. 2d 954, affirmed.

CerTIORARI, 317 U. S. 610, to review the affirmance of
a conviction of wilfully attempting to defeat and evade
federal income taxes.

Mr. William A. Gray, with whom Mr. Benjamin M.
Golder was on the brief, for petitioner.

Solicitor General Fahy, with whom Assistant Attorney
General Clark and Messrs. Sewall Key, Joseph W. Burns,
and Archibald Cox were on the brief, for the United
States.

Mr. Justice Doucras delivered the opinion of the
Court.

Petitioner was convicted of wilfully attempting to de-
feat and evade his federal income taxes for the years 1936
and 1937. He was acquitted for 1935. Petitioner was a
political leader in Atlantic City and Atlantic County,
New Jersey. The prosecution’s theory was that he had
received large sums of money from those conducting the
numbers game for protection against police interference
and had not reported those sums in his income tax re-
turns for 1935, 1936, and 1937. The defense was that
his failure to return all the income he had received
resulted from the mistaken but sincere belief that he was
bound to return only the net balance remaining after de-
ducting amounts expended for political purposes. The
evidence was that one Weloff and one Towhey, acting
alternately, delivered to petitioner on behalf of the num-
bers syndicate $1,200 a week from July 1935 to November
1937. About November 1, 1937, Weloff and Towhey
were displaced by one Jack Southern to whom the syndi-
cate delivered $1,200 a week. Neither the prosecution nor
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the defense would sponsor Southern’s testimony. At the
request of the prosecution the court called Southern as a
witness. He testified that during November and Decem-
ber, 1937, he delivered the $1,200 a week to an inspector
of police named Ferretti, who was dead at the time of the
trial. He denied that he ever made any weekly payments
to petitioner. No evidence was adduced that petitioner
received any sums from the syndicate during November
or December, 1937. Petitioner took the stand and on
direct examination admitted that he had received the
weekly payments from Weloff and Towhey up to Novem-
ber, 1937. For 1937 these admitted payments totalled
$50,400. Petitioner accounted for this sum by stating
that he had reported $30,189.99 in his 1937 return as
“Other commissions” and that he had paid out the balance,
roughly $21,000, as political contributions for that year.
On cross-examination he denied that he had received pay-
ments from Southern during November and December,
1937 He was then asked “Did you receive any money
from numbers in 1938?” Counsel for the defense ob-
jected to the question on the ground that it was not
relevant to the issue and would tend to prove a different
offense than the one charged in the indictment. The
court overruled the objection. Petitioner then answered
the question in the affirmative. He was then asked,
“Who gave it to you?” Counsel for the defense objected.
The court had the jury withdraw. The prosecutor asked
fhat petitioner “also be excused from the court room dur-
Ing the argument, and that when he resumes the stand
he should do so without having any opportunity to hear
Wha}; the argument is about.” The court said “that is
a fair request” and ordered petitioner to retire, which he

* The indictment charged that the defendant had received $62,400
from the numbers game in 1937. It was the difference between that
amount and $50,400 admittedly received which was in dispute.
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did. No objection was made to that action. Counsel
for the prosecution argued that the questions asked in
cross-examination were proper to establish a continuous
practice of receiving the numbers income throughout 1937.
Counsel for the defense insisted that the cross-examina-
tion should be limited to the subjects opened up by the
examination in chief. The court expressed the view that
the cross-examination was permissible since it bore
directly upon credibility. Counsel for the defense then
pressed the point that even if it otherwise might be proper
cross-examination, nevertheless it was “improper cross-
examination for the reason that it is directed to a future
prosecution.” He asserted that he made the claim of
privilege on behalf of the accused “in view of the avowed
threat of the government to prosecute him for the very
years concerning which he is now asked to testify.” The
court replied that it was for the accused, not his counsel,
to make the claim and added, “You may advise him of his
rights, of course, but it is for him to determine whether or
not he wishes to take advantage of them.” After further
argument, the court stated:

“It seems to me that the testimony is perfectly relevant
and material as cross examination directed to credibility.

“In view of the witness’ testimony, unless it runs afoul
of his right not to be required to incriminate himself, it
seems to me that that is a right which he may waive or
claim, and that that is a personal right that he may be
advised by counsel when a question is asked, and that
he will have to determine himself whether he is going to
claim it or not.”

Petitioner resumed the stand. The question “Who gave
it to you?” was repeated. Counsel for petitioner then
advised him of his constitutional privilege, which he there-
upon claimed. The court ruled, “You may decline to
answer.”




JOHNSON ». UNITED STATES. 193

189 Opinion of the Court.

The prosecutor in his address to the jury commented
at some length on petitioner’s assertion of his constitu-
tional privilege:

I asked him, “Did you get the money in 1938?” and
he said, “Yes.” Well, of course, then a lot of little
things happened. They didn’t like that because
naturally you say, “Well, I don’t understand that,
Mr. Johnson.” I wish you could have asked him
questions then. You say, “Mr. Johnson, you say that
suddenly November 1st, 1937 you stopped getting the
$1200 from numbers; then in 1938 you started to
get it again? How come?” You don’t get it, you
don’t get it because it isn’t the truth. That is what
cross examination is for.

So then we went beyond that. We said, “Who
did you get it from?” He said, “I claim my privilege
against self-incrimination. I violated the income tax
law of 1938; I don’t want to tell you about that. I
am having enough trouble with 1935, six and seven.”
If he could have claimed his privilege on the stand
here with respect to 1935, six and seven he would have
done it. He would claim anything that is necessary
to get him out of any predicament he is in. Well,
now, ladies and gentlemen, if he got that numbers
money in 1938 who did he get it from? He must
have got it from Jack Southern. Maybe he got it
from Inspector Ferretti, but he admits he got it.
Well, then, if he got it he got it during the last two
months of 1937. They didn’t say anything about
that to you because they were trapped. No need of
them talking about it. It is for me to point that out
to you.

Now, ladies and gentlemen, can you believe that
man told you the truth about anything on the witness
stand when he admits that he got numbers money
In 1938 but won’t tell you who he got it from on the
ground it would incriminate him? If you can believe
that that man is innocent of this charge when he
stands right up in front of you and says he cannot
answer a question about 1938, that he just got through
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answering for 1937 on the ground it would incrimi-
nate him, well, then, I just don’t get it.

An objection was made to these statements and over-
ruled and an exception was noted. The next morning be-
fore the court charged the jury various other objections
were submitted. During the colloquy the court stated
that there “were a number of matters referred to last eve-
ning . . . I ruled on some of them, all of which rul-
ings I indicated I would reconsider. Now, have you men-
tioned to me now all the points you desire to refer to?”
Counsel for petitioner replied, “We withdraw whatever
was said last night . . . I think the only fair thing to do
is to forget everything that happened last night and start
this morning.” The objection previously made to the
prosecutor’s comment on the accused’s failure to testify
was not renewed. Nor was any request made to the court
to charge the jury to disregard petitioner’s refusal to tes-
tify. Though the prosecutor’s comment on the accused’s
failure to testify was again adverted to, it was in a different
connection. Counsel for petitioner contended that the
prosecutor’s statement that the claim of privilege
amounted to an admission of income tax violation in 1938
was “an entire misconception of . . . the claim of priv@-
lege” inasmuch as the basis of the claim “is that the testi-
mony . . . would have a tendency to incriminate him,”
and “not that it would prove him guilty.” The court in-
dicated that this objection was well taken and should be
called to the attention of the jury. The court added,
‘“He is not being charged with any 1938 tax.” The prose-
cutor then said, “It is a question of his good faith and‘his
credibility, and the answers he has already given on sim-
ilar questions. That is the purpose for which the ques-
tions were permitted.” The court thereupon stated, “I
think 1 probably should indicate to the jury that thz}t 1s
the full extent of it.” Counsel for petitioner remained
silent, making no objection. No error was asserted in the
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motion for a new trial or in the assignments of error on
the ground that the prosecutor’s comment or the court’s
charge on the inference from the claim of privilege was
improper.

The court in its charge stated that petitioner’s refusal
to answer the question on the ground that it would tend
to incriminate him “may only be considered by you in
testing his credibility as to the answers which he did give
and his good faith in the matter” and that petitioner was
not being tried for anything he did in 1938. To this
charge no objection was made.

The Circuit Court of Appeals affirmed the judgment of
conviction, one judge dissenting. 129 F. 2d 954. The
court held that the exclusion of petitioner from the court
room during the colloquy did not result in prejudice; that
the cross-examination covering 1938 income was proper;
and that the allowance of comment on the claim of priv-
llege was justified. The case is here on a petition for a
writ of certiorari.

The case of an accused who voluntarily takes the stand
and the case of an accused who refrains from testifying
(Bruno v. United States, 308 U. S. 287) are of course
vastly different. Raffel v. United States, 271 U. S. 494,
His “voluntary offer of testimony upon any fact is a
waiver as to all other relevant facts, because of the neces-
sary connection between all.” 8 Wigmore, Evidence (3d
ed.,, 1940) § 2276 (2). And see Fitzpatrick v. United
States, 178 U. S. 304, 315-316; Powers v. United States,
223 U. 8. 303, 314. The cross-examination did not run
afoul of the rule which prohibits inquiry into a collateral
crime unconnected with the offense charged. Boyd v.
United States, 142 U. 8. 450. Inquiry into petitioner’s
Income for 1938 was relevant to the issue in the case. As
contended by the prosecution, the receipt of money from
the numbers syndicate prior to November, 1937 and after
December, 1937 might well support a finding of the jury
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that in view of all the circumstances the payments were
not in fact interrupted during the last two months of 1937.
The amount and source of the 1938 income accordingly
were relevant to show the continuous nature of the trans-
actions in question. That line of inquiry therefore satis-
fied the test of relevancy and was a proper part of cross-
examination. See Cravens v. United States, 62 F. 2d 261,
273; Mehan v. United States, 112 F. 2d 561, 563; Weiss v.
United States, 122 F. 2d 675, 682; Bullock v. State, 65
N. J. L. 557, 575. Though the issue might have been
more aptly phrased by the court in terms other than credi-
bility, the meaning of the ruling in its context is plain.
Thus we may assume that it would not have been error
for the court to deny petitioner’s claim of privilege. In
such a case his failure to explain the source of his num-
bers income in 1938 could properly be the subject of com-
ment and inference. As stated by this Court in Cami-
netti v. United States, 242 U. S. 470, 494, an accused who
takes the stand “may not stop short in his testimony
by omitting and failing to explain incriminating circum-
stances and events already in evidence, in which he partici-
pated and concerning which he is fully informed, without
subjecting his silence to the inferences to be naturally
drawn from it.” But where the claim of privilege is as-
serted and unqualifiedly granted, the requirements of fair
trial may preclude any comment. That certainly is true
where the claim of privilege could not properly be denied.
The rule which obtains when the accused fails to take the
stand (Wilson v. United States, 149 U. S. 60) is then ap-
plicable. As stated by the Supreme Court of Pennsyl-
vania, “If the privilege claimed by the witness be allowed,
the matter is at an end. The claim of privilege and its
allowance is properly no part of the evidence submitted to
the jury, and no inferences whatever can be legitimately
drawn by them from the legal assertion by the witness of
his constitutional right. The allowance of the privilege
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would be a mockery of justice, if either party is to be
affected injuriously by it.” Phelin v. Kenderdine, 20 Pa.
354, 363; Wireman v. Commonwealth, 203 Ky. 57, 62-63,
261S. W.862. And see Statev. Vroman,45S. D. 465,473,
188 N. W. 746; Carne v. Litcafield, 2 Mich. 340; People v.
McGungill, 41 Cal. 429. We also think that the same re-
sult should obtain in any case where the court grants the
claim of privilege and then submits the matter to the
jury, if that action may be said to affect materially the
accused’s choice of claiming or waiving the privilege and
results in prejudice. The fact that the privilege is mis-
takenly granted is immaterial.

The ruling of the court gave the petitioner the choice
between testifying and refusing to testify as to his 1938
income. An accused having the assurance of the court
that his claim of privilege would be granted might well
be entrapped if his assertion of the privilege could then
be used against him. His real choice might then be
quite different from his apparent one. In this case it
would lie between protection against an indictment for
1938 and the use of his claim of privilege as evidence that
he did in fact receive the income during the last two
months of 1937. Elementary fairness requires that an
accused should not be misled on that score. If advised
by the court that his claim of privilege though granted
would be employed against him, he well might never
claim it. If he receives assurance that it will be granted
if claimed, or if it is claimed and granted outright, he has
every right to expect that the ruling is made in good faith
and that the rule against comment will be observed. Cer-
tainly the question whether petitioner had received in-
come from the syndicate during November and December,
1937, was an extremely material issue in the case. As we
have noted, petitioner admitted receiving $50,400 from
the numbers syndicate during 1937. And all of this
amount according to the testimony was received prior to
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November 1, 1937. Of this amount he reported only
$30,189.99 in his 1937 income tax return. He testified,
however, that he had paid out $21,000 in political contri-
butions for that year. Thus he attempted to account for
all the numbers income which he had received that year
and defended on the ground that his failure to return the
$21,000 was due to his mistaken but sincere belief that
he was bound to return only the net balance remaining
after deducting amounts expended for political purposes.
The indictment, however, charged that he had received
$62,400 from the numbers syndicate during 1937. And
the prosecution claimed that the weekly payments of
81,200 continued during November and December, 1937.
If that were established, it would plainly destroy his de-
fense and would be cogent evidence of his wilful attempt
to evade the tax. All of the direct evidence in the record
was to the effect that he had not received income from
the numbers syndicate during November and December,
1937. There was no basis for concluding that he had
unless that fact was to be inferred from the evidence that
he had received the income until November, 1937 and
that he received it again in 1938. Hence it would be
highly valuable to the prosecution and equally damaging
to the accused to have his failure to testify employed to
bolster such an inference. :

It is no answer to say that comment on a defendant’s
refusal to testify does not in any way place himin j eopardy
of being charged with or convicted of the crime protected
by his privilege. That may be admitted. The problem
here is a different one. It is whether a procedure will be
approved which deprives an accused on facts such as thes.e
of an intelligent choice between claiming or waiving his
privilege. Knowledge that a failure to testify though
permitted by the court would be submitted to the jury
might seriously affect that choice. If the accused makes
the choice without that knowledge, he may well be misled
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on one of the most important decisions in his defense. We
would of course not be concerned with the matter if it
turned only on the quality of legal advice which he re-
ceived. But the responsibility for misuse of the grant of
the claim of privilege is the court’s. It is the court to
whom an accused properly and necessarily looks for pro-
tection in such a matter. When it grants the claim of priv-
ilege but allows it to be used against the accused to his
prejudice, we cannot disregard the matter. That pro-
cedure has such potentialities of oppressive use that we
will not sanction its use in the federal courts over which
we have supervisory powers.

We are mindful of the fact that there is eminent author-
ity which may be said to represent the contrary view.
State v. Ober, 52 N. H. 459. That case stands for the
general proposition that when the accused took the stand
“without claiming his constitutional privilege, it was too
late for him to halt at that point which suited his own
convenience.” Id., p. 465. With that rule we agree.
Whether the facts of that case and the stage of the proof
when the privilege was claimed made the comment on the
accused’s failure to testify prejudicial, cannot be deter-
mined from the report of the case. The point with which
we are here concerned was not adverted to in the opinion.
Indeed the court stated (52 N. H. p. 465) that the “whole
argument of his counsel now proceeds upon the erroneous
assumption that the ruling of the court [granting the
claim of privilege] was right. That assumption being
groundless, his argument fails.” But as we have indicated,
the problem in this case is quite different.

.We have considered this matter at length because the
Circuit Court of Appeals ruled upon it and approved the
procedure followed by the District Court. But we do not
grant a new trial because of one circumstance which seems
to us controlling. As we have noted, though an exception

Was taken to the prosecutor’s comment on petitioner’s
513236—43—vol. 318———17
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refusal to testify, it was later withdrawn. And when
the court invited eounsel to bring to its attention any ob-
jections or requests to charge, counsel did not renew the
objection. Nor was any request made to charge the jury
on the matter. Moreover, though the question of the
prosecutor’s comment was again adverted to by the de-
fense, the objection was of a wholly different character and
one which the court indicated its willingness to correct.
And when the court stated what charge it would give the
jury on the point, counsel for the defense stood by and
voiced no protest or objection. We can only conclude
that petitioner expressly waived any objection to the
prosecutor’s comment by withdrawing his exception to
it and by acquiescing in the treatment of the matter by
the court. Itistrue that we may of our own motion notice
errors to which no exception has been taken if they would
“seriously affect the fairness, integrity or public reputa-
tion of judicial proceedings.” See United Statesv. Atkin-
son, 297 U. 8. 157, 160; Clyatt v. United States, 197 U. S.
207, 221-222. But we are not dealing here with inadvert-
ence or oversight. This is a case where silent approval
of the course followed by the court (Boyd v. United States,
271 U. 8. 104, 108) is accompanied by an express waiver
of a prior objection to the method by which the claim of
privilege was treated. In such a situation the rule stated
by Mr. Justice Sutherland in United States v. Manton,
107 F. 2d 834, 848, is applicable:

“If the failure to enter an exception or assign error had
been a mere inadvertence the matter might stand in a
different light. But that view cannot be indulged.
Plainly enough, counsel consciously and intentionally
failed to save the point and led the trial judge to under-
stand that counsel was satisfied. We see no warrant for
the exercise of our discretion to set aside standing rules,
so necessary to the due and orderly administration of
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justice, and review the challenge to the legal accuracy of
the charge where, as here, the failure of the judge to follow
the text of the requested instruction was, at the last,
induced by the action of counsel . . .”

Any other course would not comport with the standards
for the administration of criminal justice. We cannot
permit an accused to elect to pursue one course at the trial
and then, when that has proved to be unprofitable, to in-
sist on appeal that the course which he rejected at the
trial be reopened to him. However unwise the first
choice may have been, the range of waiver is wide.” Since
the protection which could have been obtained was
plainly waived, the accused cannot now be heard to charge
the court with depriving him of a fair trial. The court
only followed the course which he himself helped to chart
and in which he acquiesced until the case was argued on
appeal. The fact that the objection did not appear in
the motion for new trial or in the assignments of error
makes clear that the point now is a “mere afterthought.”
United States v. Manton, supra, p. 847.

The remaining objections may be briefly disposed of.
It is claimed that the expulsion of petitioner from the
court room while counsel were arguing the question of the
propriety of the cross-examination on his 1938 income
deprived him of his right to be present during the trial.
Cf. Snyder v. Massachusetts, 291 U. S. 97. Itis also urged
that petitioner was denied the advice of counsel in that
the court directed that when he resumed the stand he do
50 without having an opportunity to confer with his coun-
sel about claiming the privilege. But there is a simple
answer to these objections. Not only were no exceptions
taken to these rulings; it also appears that they did not
result in a loss of the privilege which the court had indi-
cated it would recognize. For when petitioner resumed
the stand, he was advised of his right to claim the priv-
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ilege, he claimed it, and it was granted. Accordingly
we cannot see where any prejudice resulted even if we as-
sume, arguendo, that the rulings of the court were not

correct. e,

MRgr. JusticE MurpHY and MR. Justice Jackson did

not participate in the consideration or disposition of this
case.

MRg. JusTicE FRANKFURTER, concurring:

In reviewing criminal cases, it is particularly important
for appellate courts to re-live the whole trial imaginatively
and not to extract from episodes in isolation abstract ques-
tions of evidence and procedure. To turn a criminal
appeal into a quest for error no more promotes the ends
of justice than to acquiesce in low standards of criminal
prosecution.

An examination of the entire record of the proceedings
leaves me without doubt that Judge Maris conducted the
trial with conspicuous fairness, and that he committed
no error in the rulings complained of unless it be one in
favor of the defendant. In allowing the defendant to
withhold testimony regarding gambling receipts for 1938,
the trial court, in recognizing the threat of future prose-
cution of the defendant for evading taxes in that year,
was exercising a merciful discretion. For this avenue of
inquiry plainly was relevant to the truth of the charges
against Johnson in the present proceeding. In view of all
that took place at the trial, to have denied the jury an
opportunity to consider the significance of the defendant’s
desire not to testify regarding gambling receipts in 1938
would have been to withhold from them a factor relevant
in determining whether Johnson’s explanation of what
he did with the “protection” money received by him in
1936 and 1937 was the truth or just a cock-and-bull
story.
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That the defendant’s senior counsel, a lawyer of long
experience in federal criminal practice, did not take excep-
tion to the manner in which Judge Maris tempered con-
cern for the proper administration of justice with solici-
tude for the rights of the defendant, indicates not “waiver”
of a right which had been denied but recognition that the
action of the trial judge was unexceptionable. The claim
that the trial was conducted improperly is obviously an
afterthought. Only after conviction and in an effort to
upset the jury’s verdict on appeal was the fair conduct of
the trial court sought to be distorted into an impropriety.

LEISHMAN v. ASSOCIATED WHOLESALE
ELECTRIC CO.

CERTIORARI TO THE CIRCUIT COURT OF APPEALS FOR THE
NINTH CIRCUIT.

No. 332. Argued February 2, 1943—Decided February 15, 1943.

1. Where a motion under Rule 52 (b) of the Rules of Civil Procedure
(made within an enlargement of time under Rule 6 (b)) to amend
and supplement the findings and conclusions relates to matters of
substance and would, if granted, require an amendment of the
judgment to conform thereto, even though amendment of the judg-
ment was not specifically requested, the time for taking an appeal
from the judgment (28 U. 8. C. §230) runs from the date of the
order disposing of the motion. P. 205.

2. Rule 59 of the Rules of Civil Procedure, relating to new trials, held
inapplicable. P. 206.

128 F. 2d 204, reversed.

CerrIoRARI, 317 U. S. 612, to review a decree dismissing
an appeal for want of jurisdiction.

Mr. John Flam for petitioner.

Mr. Samuel E. Darby, Jr., with whom Mr. Marston
Allen was on the brief, for respondent.
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MR. JusticE MurpHY delivered the opinion of the Court,

The question in this case is whether petitioner appealed
to the Circuit Court of Appeals within the time provided
by law (28 U. S. C. § 230).

This is a suit brought by petitioner for infringement of
certain claims of areissue patent. The district court made
findings of fact that the claims in issue did not embody any
invention over the prior art and entered judgment dismiss-
ing the complaint on May 1,1941. On May 28, 1941, after
securing an enlargement of time under Rule 6 (b) of the
Rules of Civil Procedure (28 U. S. C. A. following § 723c),
petitioner filed a motion under Rule 52 (b)* asking that
the findings “be amended and supplemented.” Petitioner
requested that some of the findings relating to non-inven-
tion be amended in certain respects set out in the motion
so as to show invention and to include a specific finding
that the claims in issue did define invention over the prior
art. Supplemental findings, intended to dispose of various
other defenses asserted by respondent but not passed upon
by the court, were also requested. The motion concluded
with the statement that: “Consistently with these findings,
the conclusions of law should be amended to state that the
claims . . . in suit, are valid; that an injunction shall
issue in the usual form, and that there be an accounting
for past infringement.” This motion was denied on June
9, 1941.

On September 4, 1941, petitioner filed his notice of ap-
peal in the district court? The Circuit Court of Appeals
sua sponte held it had no jurisdiction because the appeal
was taken more than three months after the entry of

180 far as is here material Rule 52 (b) provides: “Upon motion of &
party made not later than 10 days after entry of judgment the court
may amend its findings or make additional findings and may amend the
judgment accordingly.”

2 This is the proper method of taking an appeal. Rule 73 (a).
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judgment, contrary to 28 U. 8. C. § 230. In so holding
that court recognized the general rule that where a peti-
tion for rehearing, a motion for a new trial, or a motion
to vacate, amend, or modify a judgment is seasonably
made and entertained, the time for appeal does not begin
to run until the disposition of the motion.®* But this case
was differentiated on the ground that the instant motion
was not one to amend the judgment but merely one to
amend and supplement the findings and conclusions. 128
F. 2d 204. We granted certiorari to settle the important
question of practice presented under the Rules of Civil
Procedure.

We think that petitioner’s time to appeal did not begin
to run until the disposition of his motion under Rule
52 (b) on June 9, 1941, and accordingly that his appeal
was timely. The motion was not addressed to mere mat-
ters of form but raised questions of substance since it
sought reconsideration of certain basic findings of fact
and the alteration of the conclusions of the court. In
short the necessary effect was to ask that rights already
adjudicated be altered. Consequently it deprived the
judgment of that finality which is essential to appeala-
bility. Cf. Zimmern v. United States, 298 U. S. 167;
Department of Banking v. Pink, 317 U. S. 264. It is im-
material that petitioner did not specifically request the
amendment of the judgment, and the distinction based on
this failure to request by the court below is artificial and
untenable. If the motion had been granted and the re-
quested amended and supplemental findings made, the

® Morse v. United States, 270 U. S. 151, 153-54, and cases cited.
Compare Joplin Ice Co. v. United States, 87 F. 2d 174; Suggs v.
Mutual Benefit Assn., 115 F. 2d 80; Neely v. Merchants Trust Co.,
110 F. 2d 525; United States v. Steinberg, 100 F. 2d 124. See also
Citizens Bank v. Opperman, 249 U. 8. 448; Gypsy Oil Co. v. Escoe,

?75 U. 8. 498; Pfister v. Northern Illinois Finance Corp., 317 U. 8.
44,
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judgment would have to be amended or altered to conform
to those findings and the conclusions resulting from them.
We conclude that a motion under Rule 52 (b) such as the
instant one which seeks to amend or supplement the find-
ings of fact in more than purely formal or mechanical
aspects tolls the appeals statute, and that the time for
taking an appeal runs from the date of the order dispos-
ing of the motion. Cf. Continental Oil Co. v. United
States, 299 U. S. 510.

The motion was not one for a new trial under Rule 59
and respondent’s argument, based on that premise, that it
was not filed in time,* is not pertinent.

The judgment below is
Reversed.

UNITED STATES ». OKLAHOMA GAS &
ELECTRIC CO.

CERTIORARI TO THE CIRCUIT COURT OF APPEALS FOR THE
TENTH CIRCUIT.

No. 171. Argued December 9, 1942—Decided February 15, 1943.

1. A permit granted by the Secretary of the Interior under § 4 of the
Act of March 3, 1901, to the State of Oklahoma to open and establish
a public highway over Indian allotted lands, is to be construed, in the
absence of any governing administrative ruling, statute, or Congres-
sional policy to the contrary, as authorizing the State to license the
erection and maintenance of a rural electric service line, a proper
use of the highway under state law. P. 209.

2. The Indian allotted lands involved in this case were not within a
“reservation” as used in the Acts of February 15, 1901, and March
4,1911. P. 215.

127 F. 2d 349, affirmed.

CerTIORARI, 317 U. S. 608, to review the affirmance of &
judgment, 37 F. Supp. 347, dismissing a complaint.

+The 10 day limit for filing fixed in Rule 59 cannot be enlarged
under Rule 6 (b) except as provided in subsection (c) of Rule 59.
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Mr. Valentine Brookes argued the cause, and Solicitor
General Fahy, Assistant Attorney General Littell, and
Mr. Vernon L. Wilkinson were on the brief, for the United
States.

Mr. Streeter B. Flynn, with whom Mr. R. M. Rainey
was on the brief, for respondent.

MR. Justick JacksonN delivered the opinion of the
Court.

The United States sued the Oklahoma Gas and Eleetric
Company in the United States District Court asking a
declaratory judgment that the Company illegally occupies
with its pole line certain Indian land, and a mandatory
injunction to terminate such occupation. The case turns
on whether permission to the State of Oklahoma to estab-
lish a highway over allotted Indian land given under § 4
of the Act of March 3, 1901, includes the right to permit
maintenance of rural electric service lines within the
highway bounds.

The United States at all relevant times held title to half
of a quarter section of land in Oklahoma in trust for She-
pah-tho-quah, a Mexican Kickapoo Indian allottee there-
of; and since her death, for her heirs. The State of Okla-
homa applied to the Secretary of the Interior “to grant
permission in accordance with § 4 of the Act of March 3,
1901 (31 Stat. L. 1058, 1084), to open and establish a
public highway” across the land in question. The high-
way width was 80 feet, and it extended 2,577 feet on these
lands, occupying 4.55 acres thereof. The State paid there-
for $1,275 as compensation to the heirs of She-pah-tho-
quah, and on January 20, 1928, the map of definite
location was on behalf of the Secretary endorsed “Ap-
proved subject to the provisions of the Act of March 3,
1901 (31 Stat. L. 1058, 1084), Department regulations

131 Stat. 1058, 1084, 25 U. . C. § 311.




208 OCTOBER TERM, 1942.
Opinion of the Court. 318 U.8.

thereunder; and subject also to any prior valid existing
right or adverse claim.”

Section 4 of the Act of March 3, 1901, under which
the application was specifically made and granted,
provides:

“That the Secretary of the Interior is hereby authorized
to grant permission, upon compliance with such require-
ments as he may deem necessary, to the proper State or
local authorities for the opening and establishment of pub-
lic highways, in accordance with the laws of the State or
Territory in which the lands are situated, through any
Indian reservation or through any lands which have been
allotted in severalty to any individual Indians under any
laws or treaties but which have not yet been conveyed
to the allottees with full power of alienation.”

Apparently the Secretary has never issued a regulation
applicable to this case. Cf. 25 Code of Federal Regula-
tions § 261.1 et seq.

The highway was opened, and in 1936 the Oklahoma
State Highway Commission, with statutory authority to
act in the matter,® granted respondent the license under
which it occupies a portion of the highway with its rural
electric service line. The license is in terms revocable at
will, provides for location of the poles 38 feet from the
center of the highway, and requires all lines to be kept in
good repair. The licensee assumes all liability for dam-
age, and the license recites that it is “granted subject to
any and all claims made by adjacent property owners as
compensation for additional burden on such adjacent and
abutting property.”

The Secretary considered this use of the property not
warranted by his permission to the State to establish a
highway under § 4 of the Act of March 3, 1901. He de-
manded that the Company apply to him under the Acts

2 69 Oklahoma Stat. (1941) § 57.
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of February 15, 1901 and March 4, 1911 2 for permission to
maintain its lines and, when the Company refused, insti-
tuted this action. The District Court dismissed the com-
plaint, and the Circuit Court of Appeals for the Tenth
Circuit affirmed. 37 F. Supp. 347, 127 F. 2d 349. The
question appeared important to the administration of
Indian affairs, and we granted certiorari.

It is not denied that under the laws of Oklahoma, the use
made of the highway by respondent, the State’s licensee, is
a lawful and proper highway use, imposing no additional
burden for which a grantor of the highway easement would
be entitled to compensation. But the Government denies
that the Act of March 3, 1901, providing “for the opening
and establishment of public highways, in accordance with
the laws of the State or Territory in which the lands are
situated,” submits the scope of the highway use to state
law. Itsinterpretation gives the Act a very limited mean-
ing and substantially confines state law to governing pro-
cedures for “opening and establishment” of the highway.
It offers as examples of what is permitted to state determi-
nation, whether a state or county agency builds the road,
whether funds shall be raised by bond issue or otherwise,
and the terms and specifications of the construction con-
tract. The issue is between this narrow view of the State’s
authority and the broader one which recognizes its laws as
determining the various uses which go to make up the
“public highway,” opening and establishment of which are
authorized.

We see no reason to believe that Congress intended to
grant to local authorities a power so limited in a matter
0 commonly subject to complete local control.

It is well settled that a conveyance by the United States
of land which it owns beneficially or, as in this case, for

831 Stat. 790, 43 U. S. C. § 959; 36 Stat. 1235, 1253, 43 U. S. C.
§961. These are set out and discussed infra, pp. 213 et seq.
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the purpose of exercising its guardianship over Indians,
is to be construed, in the absence of any contrary indica-
tion of intention, aceording to the law of the State where
the land lies* Presumably Congress intended that this
case be decided by reference to some law, but the Govern-
ment has cited and we know of no federal statutory or
common-law rule for determining whether the running of
the electric service lines here involved was a highway use.
These considerations, as well as the explicit reference in
the Act to state law in the matter of “establishment” as
well as of “opening” the highway, indicate that the ques-
tion in this case is to be answered by reference to that law,
in the absence of any governing administrative ruling,
statute, or dominating consideration of Congressional
policy to the contrary. We find none of these.

Apparently the Secretary has never sought to solve the
problem of this case by an administrative ruling, and
whether he might do so is a question which the parties
have neither raised nor discussed, and upon which we inti-
mate no opinion.

In construing this statute as to the incidents of a high-
way grant we must bear in mind that the Act contem-
plated a conveyance to a public body, not to a private
interest. There was not the reason to withhold continu-
ing control over the uses of the strip that might be with-
held wisely in a grant of indefinite duration to a private
grantee. It is said that the use here permitted by the
State is private and commercial, and so it is. But a
license to use the highway by a carrier of passengers for
hire, or by a motor freight line, would also be a private

* Grand Rapids & Indiana R. Co.v. Butler, 159 U. 8. 87; Whitaker V.
McBride, 197 U. 8. 510; Oklahoma v. Tezas, 258 U. S. 574, 595-596;
see Brewer Oil Co. v. United States, 260 U. 8. 77, 88-89; United States
v. Oregon, 295 U. 8. 1, 28; cf. Board of Commissioners v. United States,
308 U. 8. 343,
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and commereial use in the same sense. And it has long
been both customary and lawful to stimulate private self-
interest and utilize the profit motive to get needful serv-
ices performed for the public. The State appears to be
doing no more than that.

This is not such a transmission line as might endanger
highway travel or abutting owners with no compensating
advantage. It is a rural service line, and to bring electric
energy in to the countryside is quite as essential to modern
life as many other uses of the highway. The State has
granted nothing not revocable at will, has alienated noth-
ing obtained under the Act, has permitted no use that
would obstruct or interfere with the use for which the
highway was established, and has not purported to confer
any right not subsidiary to its own or which would survive
abandonment of the highway.

The interpretation suggested by the Government is not
shown to be necessary to the fulfillment of the policy of
Congress to protect a less-favored people against their
own improvidence or the overreaching of others; nor is it
conceivable that it is necessary, for the Indians are sub-
jected only to the same rule of law as are others in the
State, and then only by permission of the Secretary, sub-
ject to compliance with “such requirements as he may
deem necessary.”

Oklahoma is spotted with restricted lands held in trust
for Indian allottees. Complications and confusion would
follow from applying to highways crossing or abutting
such lands rules differing from those which obtain as to
lands of non-Indians. We believe that if Congress had in-
tended this it would have made its meaning clear.

The Government relies, however, on the Acts of Febru-
ary 15, 1901, and of March 4, 1911, which it says require
the Secretary’s consent to cross Indian land with electric
lines, regardless of the prior grant of permission for the

I R e
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highway. We believe that they are inapplicable to the
land in suit, and therefore need not determine what would
be their effect if they did apply.

The Act of February 15, 1901, “An Act Relating to
rights of way through certain parks, reservations, and
other public lands,” ® authorizes the Secretary of the In-
terior “to permit the use of rights of way through the
public lands, forest and other reservations of the United
States, and the Yosemite, Sequoia, and General Grant
national parks, California, for electrical plants, poles, and
lines for the generation and distribution of electrical
power, and for telephone and telegraph purposes . . . to
the extent of . . . not to exceed fifty feet on each side of
the center line of such . . . electrical, telegraph, and tele-
phone lines and poles . . .: Provided, That such permits
shall be allowed within or through any of said parks or any
forest, military, Indian, or other reservation only upon the
approval of the chief officer of the Department under
whose supervision such park or reservation falls and upon
a finding by him that the same is not incompatible with
the public interest: Provided further, That all permits
given hereunder for telegraph and telephone purposes
shall be subject to the provision of title sixty-five of the
Revised Statutes of the United States, and amendments
thereto, regulating rights of way for telegraph companies
over the public domain: And provided further, That any
permission given by the Secretary of the Interior under
the provisions of this Act may be revoked by him or his
successor in his discretion, and shall not be held to confer
any right, or easement, or interest in, to, or over any public
land, reservation, or park.” ¢

5 H. R. Rep. No. 1850, 56th Cong., 1st Sess., indicates that the title
of the Act, referring to public lands, was advisedly chosen.
6 31 Stat. 790,43 U. S. C. § 959.
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For all present purposes the Act of March 4, 1911 is the
same as the above Act.’

Neither statute makes any reference whatever to lands
allotted to Indians in which the United States holds title
in trust only to prevent improvident alienation. Their
general tenor and particularly the second proviso of the
Act of February 15, 1901, repel any inference that they

736 Stat. 1235, 1253, 43 U. 8. C. § 961, providing:

“That the head of the department having jurisdiction over the lands
be, and he hereby is, authorized and empowered, under general regu-
lations to be fixed by him, to grant an easement for rights of way, for
a period not exceeding fifty years from the date of the issuance of
such grant, over, across, and upon the public lands, national forests,
and reservations of the United States for electrical poles and lines for
the transmission and distribution of electrical power, and for poles and
lines for telephone and telegraph purposes, to the extent of twenty
feet on each side of the center line of such electrical, telephone and
telegraph lines and poles, to any citizen, association, or corporation
of the United States, where it is intended by such to exercise the right
of way herein granted for any one or more of the purposes herein
named: Provided, That such right of way shall be allowed within or
through any national park, national forest, military, Indian, or any
other reservation only upon the approval of the chief officer of the
department under whose supervision or control such reservation falls,
and upon a finding by him that the same is not incompatible with the
public interest: Provided, That all or any part of such right of way
may be forfeited and annulled by declaration of the head of the de-
bartment having jurisdiction over the lands for nonuse for a period
of two years or for abandonment.”

See 40 L. D. 30, 31: “It will be observed that this act, which
a_uthorizes the granting of easements for electrical power transmis-
8ion, and telephone and telegraph lines for stated periods not to exceed
§0 years, follows, as closely as is possible in the accomplishment of
1ts purposes, the language of the act of February 15, 1901 (31 Stat.,
?90), which authorizes mere revocable permits or licenses for such
Ime§, and for other purposes. This act, therefore, merely authorizes
additional or larger grants and does not modify or repeal the act of
1901, and should be construed and applied in harmony with it.”
See also, 46 Cong. Rec. 4014-4015.
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were intended to govern the grant of rights of way over
such lands. The effect of this proviso was to make any
telephone or telegraph company which availed itself of
the Act subject, as to Government business, to the rates
set by the Postmaster General, and to make “all the . . .
lines, property, and effects” of such a company subject to
purchase by the Government at a value to be ascertained
by an appraisal of five persons, two selected by the Post-
master General, two by the company, and one by the four
so chosen.® It is rather difficult to believe that Congress
ever intended to exact such conditions as part of the price
of running a line across land in which the Government is
interested only to the extent of holding title for the pro-
tection of an individual Indian allottee. It is particularly
difficult in the context of the Acts, for if such were the in-
tent it was defeated by giving an option to obtain the same
rights by condemnation under state law and free of such
restrictions. § 3 of the Act of March 3, 1901.°

The Government seeks to repel the force of these impli-
cations by asserting that the word “reservation” as em-
ployed in these Acts includes such land.

Section 4 of the Act of March 3, 1901 authorizes permis-
sion to run a highway “through any Indian reservation or
through any lands which have been allotted in severalty
to any individual Indians under any laws or treaties but
which have not been conveyed to the allottees with full
power of alienation.” The Act in § 3 also refers to “lands
allotted in severalty,” after already employing the word
“reservation.” If it included allotted lands without these
words, Congress was employing language to no discernib}e
purpose. We think Congress employed this language 1n
the Act of March 3, 1901, to a purpose and with a clear
distinction between reservations and allotted lands. Sec-

8 Comp. Stat. (1901) §§ 5266, 5267.
931 Stat. 1083-1084, 25 U. S. C. § 357.
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tion 3 made allotted lands, but not reservations, subject
to condemnation for any public purpose; § 4 made both
reservations and allotted lands subject to highway permits
by the Secretary. We think that the almost contem-
poraneous Act of February 15,1901, in authorizing permits
for electric companies through reservations, but not
allotted lands, meant just what it said.

We have no purpose to decide anything more than the
case before us. We do not say that “reservation” may
never include allotted lands; all we hold is that if there is
a distinction in fact, that distinction is carried into the
Act. So we turn to the question whether these par-
ticular allotted lands were in fact within or without a
“reservation.”

She-pah-tho-quah, the allottee, was of the Kickapoo
Tribe. In earlier times the Kickapoo Tribe occupied a
treaty reservation in Kansas.® They became torn by in-
ternal dissensions. One faction remained on the old reser-
vation in Kansas and received allotments there.* Others
migrated, chiefly in 1852 and 1863, to Mexico and located
on a reservation set apart for them by that Government.
The Oklahoma Kickapoos comprise those who left Mexico,
mostly in 1873, and returned to the United States. Ten
years later a reservation was established for them by Ex-
ecutive Order in what was then Indian Territory, now
Oklahoma. United Statesv. Reily, 290 U. 8. 33, 35-36.

In 1891, however, these restless people negotiated a sale
of their reservation to the Government “except the Com-
missioners insist on the Indians taking lands in allotment,
while the Indians insist on taking an equal amount of land
as a diminished reservation, the title to be held in com-
mon.” * This disagreement was submitted to the Secre-

1 Treaties of October 24, 1832, 7 Stat. 391; May 18, 1854, 10 Stat.
1078.

 Treaty of June 28, 1862, 13 Stat. 623.

1227 Stat. 560.

513236—43—vol. 318——18
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tary of the Interior and he decided that the “Indians take
their lands in allotment and not to be held in common.”
The Kickapoo Tribe thereupon, on September 9, 1891 did
“cede, convey, transfer, and relinquish, forever, and ab-
solutely, without any reservation whatever, all their claim,
title, and interest” to the reservation lands.* In consider-
ation each of the Kickapoos, estimated at about 300 in
number, was allotted 80 acres of such land with a per capita
cash payment.”® The transaction was ratified, and carried
out on the part of the United States and the land acquired
by the United States was opened to settlement.’® Thus,
the Kickapoo reservation was obliterated, the tribal lands
were no more, and only individual allotments survived.
We think it clear that the term “reservation” as used in
the statutes in question had no application to such
lands.

It is true that the opinion in United States v. Reily,
supra, at 35, used the term “Kickapoo Reservation” to
describe a region of Oklahoma as of a time subsequent to
the dissolution. It is clear from the context of the opin-
ion, however, that this term was used in a geographical
and not a legal sense, much as one still speaks of the
Northwest Territory. Congress has frequently referred to
the “Kickapoo Reservation” in Kansas.” And it has
often, usually in the same statute, referred to the Kicka-
poo Indians of Oklahoma; but never since the dissolution
has it referred to a Kickapoo Reservation as existing in

13 27 Stat. 561.

14 27 Stat. 557.

15 27 Stat. 558-559.

16 27 Stat. 562-563, 29 Stat. 868.

1798 Stat. 909; 30 Stat. 590, 909, 943; 33 Stat. 213, 1074, 1254;
35 Stat. 80, 791; 36 Stat. 275, 1064; 37 Stat. 524; 38 Stat. 87, 590;
39 Stat. 133, 977; 40 Stat. 571; 41 Stat. 13, 66, 419, 523; 42 Stat. 57.
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Oklahoma.® If descriptive nomenclature has any weight
in this case, we think that the usage of Congress
preponderates.

The dissolution of the reservation distinguishes the
situation before us from that before the court relating to
allotted lands within the Tulalip Reservation, United
States v. Celestine, 215 U. S. 278; allotted lands within
the Yakima Reservation, United States v. Sutton, 215
U. S. 291; those within the Colville Reservation, United
States v. Pelican, 232 U. S. 442; and the many situations
in which the departmental rulings have held that the
phrase “Indian, or other reservation” includes individual
allotments.*®

On the argument inquiry was made of counsel whether
a consistent departmental practice existed in reference to
grants of permission to electric companies to maintain
lines along established highways. Both have called atten-
tion to a few instances of applications and grants, or of
assurances none were necessary, said to favor their respec-
tive positions.*® We find no consistent departmental

1830 Stat. 77, 937; 33 Stat. 203, 1057; 34 Stat. 363, 1043; 35 Stat.
88, 802; 36 Stat. 280, 1069; 37 Stat. 520; 38 Stat. 93, 596; 39 Stat.
145, 982; 40 Stat. 578; 41 Stat. 20, 425, 1039, 1240; 42 Stat. 573,
1195; 43 Stat. 409, 708, 1160.

1997 L. D. 421; 35 L. D. 550; 40 L. D. 30; 42 L. D. 419; 45 L. D.
563; 49 L. D. 396; 51 L. D. 41.

% The Government calls attention to permits given as to allotments
within the Yakima and Colville reservations, which are inapplicable
under our view of the case. Also to one permit to this respondent for
a transmission line across a Kickapoo allotment within the boundaries
of a previously authorized highway and one to it not within a high-
way. Respondent sets up correspondence in 1922, 1927, 1929 and
_1930 claimed to indicate a contrary practice. None of this material
18 part of the record; and it is incomplete, and in no sense satisfactory
establishment of a basis for any conclusion.
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practice which can be said to amount to an administrative
construction of the Acts in question.

The judgment below is
Affirmed.

MR. JusTick Brack and M. Justice DoucrAs dissent.

FEDERAL SECURITY ADMINISTRATOR o.
QUAKER OATS CO.

CERTIORARI TO THE CIRCUIT COURT OF APPEALS FOR THE
SEVENTH CIRCUIT.

No. 424. Argued February 4, 5, 1943 —Decided March 1, 1943.

The Federal Security Administrator, acting under §§ 401 and 701 (e)
of the Federal Food, Drug and Cosmetic Act, promulgated regula-
; tions establishing “standards of identity” for various milled wheat
| products, excluding vitamin D from the defined standard of “farina”
and permitting it only in “enriched farina,” which was required to
contain vitamin Bs, riboflavin, nicotinic acid and iron. The validity
of the regulations was challenged as applied to the respondent, who
for ten years had manufactured and marketed, under an accurate
and informative label, a food product consisting of farina, as defined
by the Administrator’s regulations, but with vitamin D added.
Under the Act as supplemented by the regulations, respondent’s
product could not be marketed as “farina,” since, by reason of the
presence of vitamin D as an ingredient, it would not conform to the
standard of identity prescribed for “farina”; nor could it be
marketed as “enriched farina” unless the preseribed minimum
quantities of vitamin B, riboflavin, nicotinic acid and iron were
added. Held, that the Administrator did not depart from statutory
requirements in choosing the standards of identity for the purpose
of promoting “fair dealing in the interest of consumers”; that the
standards which he selected are adapted to that end; and that they
are adequately supported by findings and evidence. Pp. 220, 235.
1. Upon review of an order of the Federal Security Adminis-
trator issuing regulations under § 401 of the Federal Food, Drug
and Cosmetic Act, the findings of the Administrator as to the facts
are conelusive if supported by substantial evidence. P. 227.




SECURITY ADM'R ». QUAKER OATS CO. 219
218 Syllabus.

(a) It is appropriate that a reviewing court accord proper scope
to the discretion and informed judgment of an administrative agency
where the review is of regulations of general application adopted
by the administrative agency under its rule-making power in
carrying out the policy of a statute with whose enforcement it is
charged. P.227.

(b) The judgment exercised by the Administrator under § 401,
if based on substantial evidence of record, and if within statutory
and constitutional limitations, is controlling even though the re-
viewing court might on the same record have arrived at a different
conclusion. P. 228.

2. Taking into account the evidence of public demand for vitamin-
enriched foods, their increasing sale, their variable vitamin composi-
tion and dietary value, and the general lack of consumer knowledge
of such values, there was in this case sufficient evidence, of rational
probative force, to support the Administrator’s judgment that, in
the absence of appropriate standards of identity, consumer confusion
would ensue; and to support the Administrator’s conclusion that
the standards of identity adopted will promote honesty and fair
dealing in the interest of consumers. P. 228.

3. The text and the legislative history of the Act show that its
purpose was not confined to requiring informative labeling, but was
to authorize the Administrator to promulgate definitions and stand-
ards of identity “under which the integrity of food products can be
effectively maintained” and to require informative labeling only
where no such standard had been promulgated, where the food did
not purport to comply with a standard, or where the regulations
permitted optional ingredients and required their mention on the
label. P. 230.

4. The Court cannot say that such a standard of identity, designed
to eliminate a source of confusion to purchasers—which otherwise
would be likely to facilitate unfair dealing and make protection of
the consumer difficult—will not “promote honesty and fair dealing”
within the meaning of the Act. P. 231.

5. The Act does not preclude a regulation which would exclude a
wholesome and beneficial ingredient from the definition and standard
of identity of a food. P.232.

6. It was not unreasonable to prohibit the addition to “farina” of
vitamin D as an optional ingredient, while permitting its addition
as an optional ingredient to “enriched farina.” P, 234.

7. On the record in this case, it does not appear that the increased
cost of adding the minute quantities of the four ingredients required
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for “enriched farina” is sufficient to have any substantial bearing on
the reasonableness of the regulations. P. 235.
129 F. 2d 76, reversed.

CertIoRART, 317 U. 8. 616, to review a judgment setting
aside an order of the Federal Security Administrator
under the Federal Food, Drug and Cosmetic Act.

Mr. Valentine Brookes argued the cause, and Solicitor
General Fahy, Assistant Attorney General Berge, and
Messrs. Louts B. Schwartz, Irwin L. Langbein, Richard S.
Salant, Jack B. Tate, and Patrick D. Cronin were on the
brief, for petitioner.

Mr. George I. Haight, with whom Mr. William D. Mc-
Kenzie was on the bricf, for respondent.

MR. Cuier JusTick STONE delivered the opinion of the
Court.

The Federal Security Administrator, acting under §§ 401
and 701 (e), of the Federal Food, Drug and Cosmetic
Act, 52 Stat. 1040, 1046, 1055 (21 U. S. C. §§ 341, 371),
promulgated regulations establishing “standards of iden-
tity” for various milled wheat products, excluding vitamin
D from the defined standard of “farina” and permitting
it only in “enriched farina,” which was required to con-
tain vitamin B, riboflavin, nicotinic acid and iron. The
question is whether the regulations are valid as applied t‘o
respondent. The answer turns upon (a) whether there 1s
substantial evidence in support of the Administrator’s
finding that indiscriminate enrichment of farina with
vitamin and mineral contents would tend to confuse and
mislead consumers; (b) if so, whether, upon such a find-
ing, the Administrator has statutory authority to adopt a
standard of identity, which excludes a disclosed non-del(?-
terious ingredient, in order to promote honesty and fair
dealing in the interest of consumers; and (¢) whether the
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Administrator’s treatment, by the challenged regulations,
of the use of vitamin D as an ingredient of a product sold
as “farina” is within his statutory authority to prescribe
“g reasonable definition and standard of identity.”

Section 401 of the Act provides that “Whenever in the
judgment of the Administrator such action will promote
honesty and fair dealing in the interest of consumers, he
shall promulgate regulations fixing and establishing for
any food, under its common or usual name so far as prac-
ticable, a reasonable definition and standard of iden-
tity . . . In prescribing a definition and standard of
identity for any food or class of food in which optional
ingredients are permitted, the Administrator shall, for the
purpose of promoting honesty and fair dealing in the
interest of consumers, designate the optional ingredients
which shall be named on the label.” By § 701 (e) the Ad-
ministrator, on his own initiative or upon application of
any interested industry or a substantial part of it, is re-
quired to “hold a public hearing upon a proposal to issue,
amend, or repeal any regulation contemplated by” § 401.
At the hearing “any interested person may be heard.”
The Administrator is required to promulgate by order any
regulation he may issue to “base his order only on sub-
stantial evidence of record at the hearing,” and to “set
forth as part of his order detailed findings of fact on which
the order is based.” *

Any food which “purports to be or is represented as a
food for which a definition and standard of identity has
been prescribed” pursuant to § 401 is declared by § 403 (g)

! As enacted, the Act vested the foregoing powers in the Secretary
of Agriculture. By §§ 12 and 13 of Reorganization Plan No. IV,
54 Stat. 1234, 1237, approved April 11, 1940, the Federal Food and
Drug Administration and all functions of the Secretary of Agriculture
relating thereto were transferred to the Federal Security Agency and
the Federal Security Administrator.
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to be misbranded “unless (1) it conforms to such defini-
tion and standard, and (2) its label bears the name of the
food specified in the definition and standard, and, insofar
as may be required by such regulations, the common
names of optional ingredients . . . present in such food.”
The shipment in interstate commerce of “misbranded”
food is made a penal offense by §§ 301 and 303. “In a
case of actual controversy as to the validity” of an order
issuing regulations under § 401 any person “adversely
affected” by it may secure its review on appeal to the
Circuit Court of Appeals for the circuit of his residence or
principal place of business. On such review the findings
of the Administrator “as’to the facts, if supported by
substantial evidence, shall be conclusive.” § 701 (f) (1),
) (3).

After due notice ? and a hearing in which respondent
participated, the Administrator by order promulgated
regulations establishing definitions and standards of
identity for sixteen milled wheat products, including
“farina” and ‘“enriched farina.” Regulation 15.130 de-
fined “farina” as a food prepared by grinding and bolting
cleaned wheat, other than certain specified kinds, to a pre-
scribed fineness with the bran coat and germ of the wheat
berry removed to a prescribed extent. The regulation
made no provision for the addition of any ingredients
to “farina.” Regulation 15.140 defined “enriched farina”
as conforming to the regulation defining “farina,” but
with added prescribed minimum quantities of vitamin

2 Respondent contended in the court below that the notice was
inadequate. It appears to have abandoned that contention here,
but in any event we think that it is without merit in view of re-
spondent’s participation in the original hearing, and in view of the
publication of notice of a reconvened hearing devoted solely to the
“propriety of the addition of vitamins and minerals to . . . (I)
farina . . .”
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B., riboflavin,? nicotinic acid (or nicotinic acid amide) and
iron. The regulation also provided that minimum quan-
tities of vitamin D, calcium, wheat germ or disodium
phosphate might be added as optional ingredients of “en-
riched farina,” and required that ingredients so added be
specified on the label. In support of the regulations the
Administrator found that “unless a standard” for milled
wheat products “is promulgated which limits the kinds
and amounts of enrichment, the manufacturers’ selection
of the various nutritive elements and combinations of
elements on the basis of economic and merchandising
considerations is likely to lead to a great increase in the
diversity, both qualitative and quantitative, in enriched
flours offered to the public. Such diversity would tend
to confuse and mislead consumers as to the relative value
of and need for the several nutritional elements, and
would impede rather than promote honesty and fair
dealing in the interest of consumers.”

On respondent’s appeal from this order the Court of
Appeals for the Seventh Circuit set it aside, 129 F. 2d
76, holding that the regulations did not conform to the
statutory standards of reasonableness, that the Adminis-
trator’s findings as to probable consumer confusion in the
absence of the preseribed standards of identity were with-
out support in the evidence and were “entirely specula-
tive and conjectural,” and that in any case such a finding
would not justify the conclusion that the regulations
would “promote honesty and fair dealing in the interest
of consumers.” We granted certiorari, 317 U. 8. 616, be-
cause of the importance of the questions involved to the
administration of the Food, Drug and Cosmetic Act.

* The effective date of the riboflavin requirement has been postponed
until April 20, 1943, because it appeared that the available supply
was inadequate. 7 Fed. Reg. 3055.
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Respondent, The Quaker Oats Company, has for the
past ten years manufactured and marketed a wheat prod-
uct commonly used as a cereal food, consisting of farina
as defined by the Administrator’s regulation, but with
vitamin D added. Respondent distributes this product
in packages labeled “Quaker Farina Wheat Cereal En-
riched with Vitamin D,” or “Quaker Farina Enriched by
the Sunshine Vitamin.” The packages also bear the
label “Contents 400 U. S. P. units of Vitamin D per ounce,
supplied by approximately the addition of % of 1 percent
irradiated dry yeast.”

Respondent asserts, and the Government agrees, that
the Act as supplemented by the Administrator’s stand-
ards will prevent the marketing of its product as “farina”
since, by reason of the presence of vitamin D as an in-
gredient, it does not conform to the standard of identity
prescribed for “farina,” and that respondent cannot mar-
ket its product as “enriched farina” unless it adds the pre-
scribed minimum quantities of vitamin B., riboflavin,
nicotinic acid and iron. Respondent challenges the va-
lidity of the regulations on the grounds sustained below
and others so closely related to them as not to require
separate consideration.

As appears from the evidence and the findings, the
products of milled wheat are among the principal items
of the American diet, particularly among low income
groups.* Farina, which is a highly refined wheat product
resembling flour but with larger particles, is used In
macaroni, as a breakfast food, and extensively as a cereal
food for children. It is in many cases the only cereal
consumed by them during a period of their growth. Both
farina and flour are manufactured by grinding the whole
wheat and discarding its bran coat and germ. This process

*One witness at the hearing referred to estimates that over 95% of
human consumption of wheat products is in the form of white flour.
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removes from the milled product that part of the
wheat which is richest in vitamins and minerals, particu-
larly vitamin B;, riboflavin, nicotinic acid and iron, valu-
able food elements which are often lacking in the diet of
low income groups. In their diet, especially in the case
of children, there is also frequently a deficiency of calcium
and vitamin D, which are elements not present in wheat
in significant quantities. Vitamin D, whose chief dietary
value is as an aid to the metabolism of calecium, is de-
veloped in the body by exposure to sunlight. It is derived
principally from cod liver and other fish oils. Milk is the
most satisfactory source of calcium in digestible form,
and milk enriched by vitamin D is now on the market.

In recent years millers of wheat have placed on the
market flours and farinas which have been enriched by the
addition of various vitamins and minerals. The compo-
sition of these enriched products varies widely.® There
was testimony of weight before the Administrator, prin-

The report of the officer presiding at the hearing enumerates the
following varieties disclosed by the testimony:

“Flours, phosphated flours, and self-rising flours—

1. One with added vitamin D;

2. One with added calcium;

3. One with added vitamin B, nicotinic acid, and calcium [produced
by some 23 mills];

4. One with added vitamin Bs, calcium, and iron;

5. One containing wheat germ and wheat germ oil, said to furnish
vitamin Bi, vitamin E and riboflavin;
. 6. ’One ‘long extraction’ flour containing B, riboflavin, calcium and
iron.”

“Farinas—

7. One with added vitamin D H

8. One with added vitamin B, calcium and iron.”

The labels used, and advertising claims made, for those products
Wwere not in the record. However, there was testimony that certain

of them were sold under such names as “Sunfed,” “Vitawhite,”
“Holwhite.”
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cipally by expert nutritionists, that such products, because
of the variety and combination of added ingredients, are
widely variable in nutritional value; and that consumers
generally lack knowledge of the relative value of such
ingredients and combinations of them.

These witnesses also testified, as did representatives of
consumer organizations which had made special studies of
the problems of food standardization, that the number,
variety and varying combinations of the added ingredi-
ents tend to confuse the large number of consumers who
desire to purchase vitamin-enriched wheat food products
but who lack the knowledge essential to diseriminating
purchase of them; that because of this lack of knowledge
and discrimination they are subject to exploitation by the
sale of foods described as “enriched,” but of whose inferior
or unsuitable quality they are not informed. Accordingly
a large number of witnesses recommended the adoption of
definitions and standards for “enriched” wheat products
which would ensure fairly complete satisfaction of dietary
needs, and a somewhat lesser number recommended the
disallowance, as optional ingredients in the standards for
unenriched wheat products, of individual vitamins and
minerals whose addition would suggest to consumers an
adequacy for dietary needs not in fact supplied.

The court below characterized this evidence as specu-
lative and conjectural, and held that because there was
no evidence that respondent’s product had in fact con-
fused or misled anyone, the Administrator’s finding as to
consumer confusion was without substantial support in
the evidence. It thought that, if anything, consumer
confusion was more likely to be created, and the inferest
of consumers harmed, by the sale of farinas conforming
to the standard for “enriched farina,” whose labels were
not required to disclose their ingredients, than by the
sale of respondent’s product under an accurate and infor-
mative label such as that respondent was using.
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The Act does not contemplate that courts should thus
substitute their own judgment for that of the Adminis-
trator. As passed by the House it appears to have pro-
vided for a judicial review in which the court could take
additional evidence, weigh the evidence, and direct the
Administrator “to take such further action as justice may
require.” H. R. Rep. No. 2139, 75th Cong., 3d Sess., pp.
11-12. But before enactment, the Conference Commit-
tee substituted for these provisions those which became
§ 701 (f) of the Act. While under that section the Ad-
ministrator’s regulations must be supported by findings
based upon “substantial evidence” adduced at the hear-
ing, the Administrator’s findings as to the facts if based
on substantial evidence ars conclusive. In explaining
these changes the chairman of the House conferees stated
on the floor of the House that “there is no purpose that
the court shall exercise the functions that belong to the
executive or the legislative branches.” 83 Cong. Reec., p.
9096. See also H. R. Rep. No. 2716, 75th Cong., 3d Sess.,
p.25. Compare Federal Radio Comm’n v. General Elec-
tric Co., 281 U. S. 464.

The review provisions were patterned after those by
which Congress has provided for the review of “quasi-
judicial” orders of the Federal Trade Commission and
other agencies, which we have many times had occasion
to construe.® Under such provisions we have repeatedly
emphasized the scope that must be allowed to the discre-

8 The provision adopted by the Conference Committee is one which
Was proposed as an amendment from the floor of the House by Mr.
Mapes, a minority member of the House Committee and one of the
House conferees. In proposing it he said that it was “the same as the
court review section in the Federal Trade Commission Act with only
such changes as are necessary to adapt it to the pending bill,” and he
referred to “similar” provisions in the Bituminous Coal Commission
Act, National Labor Relations Act, Securities Exchange Act, and Federal
Communications Act. 83 Cong. Rec., 7892, 7777-8.
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tion and informed judgment of an expert administrative
body. Federal Trade Comm’n v. Education Society, 302
U. 8. 112, 117; Gray v. Powell, 314 U. 8. 402, 412; Labor
Board v. Link Belt Co., 311 U. 8. 584, 597; see Federal
Communications Comm’n v. Pottsville Broadcasting Co.,
309 U. S. 134, 141, 144. These considerations are espe-
cially appropriate where the review is of regulations of
general application adopted by an administrative agency
under its rule-making power in carrying out the policy of
a statute with whose enforcement it is charged. Compare
Houston v. St. Louis Independent Packing Co., 249 U. S.
479,487 ; Opp Cotton Mills v. Administrator, 312 U. S. 126,
156. Section 401 calls for the exercise of the “judgment
of the Administrator.” That judgment, if based on sub-
stantial evidence of record, and if within statutory and con-
stitutional limitations, is controlling even though the re-
viewing court might on the same record have arrived at a
different conclusion.

None of the testimony which we have detailed can be
said to be speculative or conjectural unless it be the con-
clusion of numerous witnesses, adopted by the Adminis-
trator, that the labeling and marketing of vitamin-enriched
foods, not. conforming to any standards of identity, tend
to confuse and mislead consumers. The exercise of the
administrative rule-making power necessarily looks to the
future. The statute requires the Administrator to adopt
standards of identity which in his judgment “will” promote
honesty and fair dealing in the interest of consumers.
Acting within his statutory authority he is required to
establish standards which will guard against the probable
future effects of present trends. Taking into account the
evidence of public demand for vitamin-enriched f(?()_dS,
their increasing sale, their variable vitamin composition
and dietary value, and the general lack of consumer knowl-
edge of such values, there was sufficient evidence of
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“rational probative force” (see Consolidated Edison Co.v.
Labor Board, 305 U. S. 197, 229, 230), to support the Ad-
ministrator’s judgment that, in the absence of appropriate
standards of identity, consumer confusion would ensue.
Federal Trade Comm’nv. Raladam Co.,283 U. S. 643, 651 ;
Federal Trade Comm’n v. Raladam Co., 316 U. S. 149, 151,

152; Pacific States Box Co. v. White, 296 U. 8. 176, 181.
Compare McLean v. Fleming, 96 U. S. 245, 251, 2534,
255.

Respondent insists, as the court below held, that the
consumer confusion found by the Administrator affords
no basis for his conclusion that the standards of identity
adopted by the Administrator will promote honesty and
fair dealing. But this is tantamount to saying, despite
the Administrator’s findings to the contrary, either that
in the circumstances of this case there could be no such
consumer confusion or that the confusion could not be
deemed to facilitate unfair dealing contrary to the in-
terest of consumers. For reasons already indicated we
think that the evidence of the desire of consumers to
purchase vitamin-enriched foods, their general ignorance
of the composition and value of the vitamin content of
those foods, and their consequent inability to guard
against the purchase of products of inferior or unsuitable
vitamin content, sufficiently supports the Administra-
tor’s conclusions.

: We have recognized that purchasers under such condi-
tions are peculiarly susceptible to dishonest and unfair
marketing practices. In United States v. Carolene Prod-
ucts Co., 304 U. S. 144, 149, 150, we upheld the constitu-
tl(.ma.lity of a statute prohibiting the sale of “filled
milk”—a condensed milk product from which the vita-
min content had been extracted—although honestly la-
beled and not in itself deleterious. Decision was rested
on the ground that Congress could reasonably conclude
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that the use of the product as a milk substitute deprives
consumers of vitamins requisite for health and “facili-
tates fraud on the public” by “making fraudulent distribu-
tion easy and protection of the consumer difficult.”

Both the text and legislative history of the present
statute plainly show that its purpose was not confined
to a requirement of truthful and informative labeling.
False and misleading labeling had been prohibited by the
Pure Food and Drug Act of 1906. But it was found that
such a prohibition was inadequate to protect the con-
sumer from “economic adulteration,” by which less ex-
pensive ingredients were substituted, or the proportion
of more expensive ingredients diminished, so as to make
the product, although not in itself deleterious, inferior
to that which the consumer expected to receive when pur-
chasing a product with the name under which it was
sold. Sen. Rep. No. 493, 73d Cong., 2d Sess., p. 10; Sen.
Rep. No. 361, 74th Cong., 1st Sess., p. 10. The remedy
chosen was not a requirement of informative labeling.
Rather it was the purpose to authorize the Administrator
to promulgate definitions and standards of identity “under
which the integrity of food products can be effectively
maintained” (H. R. Rep. 2139, 75th Cong., 3d Sess., p. 2;
H. R. Rep. 2755, 74th Cong., 2d Sess., p. 4), and to re-
quire informative labeling only where no such standard
had been promulgated, where the food did not purport
to comply with a standard, or where the regulations per-
mitted optional ingredients and required their mention
on the label. §§ 403 (g), 403 (i) ; see Sen. Rep. No. 361,
74th Cong,, 1st Sess., p. 12; Sen. Rep. No. 493, 73d Cong,,
2d Sess., pp. 11-12.

The provisions for standards of identity thus reﬁect.a
recognition by Congress of the inability of consumers i
some cases to determine, solely on the basis of informa-
tive labeling, the relative merits of a variety of products
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superficially resembling each other.” We cannot say that
such a standard of identity, designed to eliminate a source
of confusion to purchasers—which otherwise would be
likely to facilitate unfair dealing and make protection of
the consumer difficult—will not “promote honesty and
fair dealing” within the meaning of the statute.
Respondent’s final and most vigorous attack on the
regulations is that they fail to establish reasonable defini-
tions and standards of identity, as § 401 requires, in that
they prohibit the marketing, under the name “farina,” of
a wholesome and honestly labeled product consisting of
farina with vitamin D added, and that they prevent the
addition of vitamin D to products marketed as “enriched
farina” unless accompanied by the other preseribed vita-
min ingredients which do not co-act with or have any
dietary relationship to vitamin D. Stated in another
form, the argument is that it is unreasonable to prohibit
the addition to farina of vitamin D as an optional ingre-
dient while permitting its addition as an optional ingre-

dient to enriched farina, to the detriment of respondent’s
business.

" A Message of the President, dated March 22, 1935, urging passage
of the bill and particularly of the standard of identity provision,
pointed out that “The various qualities of goods require a kind of
discrimination which is not at the command of consumers. They are
likely to confuse outward appearances with inward integrity. In
such a situation as has grown up through our rising level of living and
our multiplication of goods, consumers are prevented from choosing
lni_:elligently and producers are handicapped in any attempt to main-
tamlhigher standards.” H. R. Rep. No. 2755, 74th Cong., 2d Sess.,
pp. 1-2,

The Chairman of the Food and Drug Administration testified before
the. Senate Committee that the provision for standards of identity
which would reflect “the expectation of the buyer” was “one of the
most important provisions of the Act.” Hearings before a Subcom-
ittee of the Senate Committee on Commerce on 8. 1944, Dec. 7 and
8,1933, pp. 35, 36.

513236—43—vol, 318——19




232 OCTOBER TERM, 1942.
Opinion of the Court. 318 U.S.

The standards of reasonableness to which the Admin-
istrator’s action must conform are to be found in the terms
of the Act construed and applied in the light of its pur-
pose. Its declared purpose is the administrative promul-
gation of standards of both identity and quality in the
interest of consumers. Those standards are to be pre-
seribed and applied, so far as is practicable, to food under
its common or usual name, and the regulations adopted
after a hearing must have the support of substantial evi-
dence. We must reject at the outset the argument
earnestly pressed upon us that the statute does not con-
template a regulation excluding a wholesome and bene-
ficial ingredient from the definition and standard of
identity of a food. The statutory purpose to fix a defini-
tion of identity of an article of food sold under its common
or usual name would be defeated if producers were free
to add ingredients, however wholesome, which are not
within the definition. As we have seen, the legislative
history of the statute manifests the purpose of Congress
to substitute, for informative labeling, standards of iden-
tity of a food, sold under a common or usual name, so
as to give to consumers who purchase it under that name
assurance that they will get what they may reasonably
expect to receive. In many instances, like the present,
that purpose could be achieved only if the definition of
identity specified the number, names and proportions of
ingredients, however wholesome other combinations
might be. The statute accomplished that purpose by
authorizing the Administrator to adopt a definition of
identity by prescribing some ingredients, including some
which are optional, and excluding others, and by requiring
the designation on the label of the optional ingredients
permitted.®

8 The standard of identity provision was repeatedly stated in the
Committee reports to have been patterned on the Butter Standards
Act of 1923, 42 Stat. 1500. Sen. Rep. No. 361, 74th Cong., Ist Sess.,
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Since the definition of identity of a vitamin-treated
food, marketed under its common or usual name, involves
the inclusion of some vitamin ingredients and the exclu-
sion of others, the Administrator necessarily has a large
range of choice in determining what may be included and
what excluded. It is not necessarily a valid objection to
his choice that another could reasonably have been made.
The judicial is not to be substituted for the legislative
judgment. It is enough that the Administrator has acted
within the statutory bounds of his authority, and that his
choice among possible alternative standards adapted to the
statutory end is one which a rational person could have
made. Houston v. St. Louts Independent Packing Co.,
supra, 487.

The evidence discloses that it is well known that the
milling process for producing flours and farinas removes

p. 10; Sen. Rep. No. 646, 74th Cong., 1st Sess., p. 4; Sen. Rep. No.
493, 73d Cong., 2nd Sess., p. 10; H. R. Rep. No. 2139, 75th Cong., 3rd
Sess., p. 5. That Act was entitled “An Act to define butter and
provide a standard therefor,” and establish a legislative definition
and standard for butter. The Chairman of the House Committee
which reported it said “The only things you can put into [butter] are
salt, casein, the butter fat, and water. That is what the definition
provides.” Hearings, House Committee on Agriculture on H. R.
12053, 67th Cong., 2nd Sess., p. 25; see also H. R. Rep. No. 1141,
67th Cong., 2nd Sess., p. 4.

Also referred to as models for the standards to be promulgated
under the present act were the advisory standards then being pro-
mulgated by the Pure Food and Drug Administration under the
authority given by the Appropriation Act of June 3, 1902, 32 Stat.
286, 296, and subsequent acts. Hearing before a Subcommittee of
the Senate Committee on Commerce on S. 1944, Dec. 7 and 8, 1933,
p. 36. (Statement of Walter B. Campbell, Chief of Food and Drug
Administration, Dept. of Agriculture.) The announcements promul-
gating these standards stated that they were “so framed as to exclude
substances not mentioned in the definition.” E. g., Dept. of Agri-
culture, Food and Drug Administration, Service and Regulatory An-
houncement No. 2, Revision 4 (1933) p. 1; id., Rev. 5 (1936) p. 1.
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from the wheat a substantial part of its health-giving vita-
min contents, which are concededly essential to the main-
tenance of health, and that many consumers desire to
purchase wheat products which have been enriched by
the restoration of some of the original vitamin content
of the wheat. In fixing definitions and standards of iden-
tity in conformity with the statutory purpose the Admin-
istrator was thus confronted with two related problems,
One was the choice of a standard which would appropri-
ately identify unenriched wheat products which had long
been on the market. The other was the selection of a
standard for enriched wheat products which would both
assure to consumers of vitamin-enriched products some
of the benefits to health which they sought, and protect
them from exploitation through the marketing of vitamin-
enriched foods of whose dietary value they were ignorant.
In finding the solution the Administrator could take into
account the facts that whole wheat is a natural and com-
mon source of the valuable dietary ingredients which he
prescribed for enriched farina; that wheat is not a source
of vitamin D; that milk, a common article of diet, is a
satisfactory source of an assimilable form of calcium;
that the principal function of vitamin D is to aid in the
metabolism of calcium; and that milk enriched with vita-
min D was already on the market.

We cannot say that the Administrator made an un-
reasonable choice of standards when he adopted one whifzh
defined the familiar farina of commerce without permit-
ting addition of vitamin enrichment, and at the same time
prescribed for “enriched farina” the restoration of those
vitamins which had been removed from the whole wheat
by milling, and allowed the optional addition of vitamin D,
commonly found in milk but not present in wheat. Con-
sumers who buy farina will have no reason to believe that
itisenriched. Those who buy enriched farina are assuljed
of receiving a wheat product containing those vitamins
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naturally present in wheat, and, if so stated on the label,
an additional vitamin D, not found in wheat.

Respondent speaks of the high cost of vitamin B: ($700
per pound), but there was evidence that the cost of adding
to flour the minute quantities of the four ingredients re-
quired for enriched farina would be about 75 cents per
barrel, and respondent concedes that the cost to it may be
but a fraction of a cent per pound. The record is other-
wise silent as to the probable effect of the increased cost
on the marketing of respondent’s product. On this record
it does not appear that the increased cost has any sub-
stantial bearing on the reasonableness of the regulation.

We conclude that the Administrator did not depart from
statutory requirements in choosing these standards of
identity for the purpose of promoting fair dealing in the
interest of consumers, that the standards which he selected
are adapted to that end, and that they are adequately
supported by findings and evidence.

Reversed.

Mg. JusTice MurraY and MR. JusticE RUTLEDGE took
no part in the consideration or decision of this case.

Mg. Justice RoBERTS is of opinion that the judgment
should be affirmed for the reasons stated by the Circuit
Court of Appeals, 129 F. 2d 76.
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VIERECK v». UNITED STATES.

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR
THE DISTRICT OF COLUMBIA.

No. 458. Argued February 1, 2, 1943.—Decided March 1, 1943.

1. Where the charge of the trial court in a criminal prosecution for
violation of the Act of June 8, 1938, as amended by the Act of
August 7, 1939, authorized the jury to return a verdict of guilty
if it found that the defendant had willfully failed to disclose activities
which were wholly on his own behalf, the conviction can be sustained
only if the failure to disclose such activities was a criminal offense,
even though the evidence might warrant a finding that all of the
defendant’s activities were in fact in behalf of foreign principals.
P. 240.

. The Act of June 8, 1938, as amended by the Act of August 7, 1939,
held not to require, or authorize the Secretary of State to require,
registrants to make any statement of their activities other than
those in which they have engaged “as agent” of a foreign principal.
P. 243.

3. The unambiguous words of a criminal statute are not to be altered
by judicial construction so as to punish one not otherwise within
its reach, however deserving of punishment his conduct may
seem. P, 243.

4. The application of the amendatory Act of April 29, 1942, to impose
upon the defendant in this case a duty which the words of the
prior Act plainly exclude, can not be justified by denominating the
amendatory legislation as clarifying or declaratory. P. 247.

5. The defendant’s right to a fair trial in this case was prejudiced by
the conduct of the prosecutor, who, in his closing remarks to the
jury, indulged in an appeal wholly irrelevant to any facts or issues
in the case, and the only purpose and effect of which could have
been to arouse passion and prejudice. Such remarks should have
been stopped by the trial judge sua sponte. P. 247.

6. It is as much the duty of the prosecutor to refrain from improper
methods calculated to produce a wrongful conviction as it is to Use
every legitimate means to bring about a just one. P. 248.

130 F. 2d 945, reversed.

55)
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CerrioraARL, 317 U. S. 618, to review the affirmance of
a conviction for violation of a federal Act requiring the
registration of certain agents of foreign principals.

Mr. O. R. McGuire for petitioner.

Assistant Attorney General Berge, with whom Solicitor
General Fahy and Messrs. Oscar A. Provost and Andrew
F. Oehmann were on the brief, for the United States.

Mg. Crier Justice SToNE delivered the opinion of the
Court.

Petitioner was convicted on three counts of an indict-
ment, each charging him with the willful omission to state
a material fact required to be stated in a supplemental reg-
istration statement filed by him with the Secretary of
State, in violation of the penal provisions of the Act of
June 8, 1938, 52 Stat. 631, as amended by the Act of
August 7, 1939, 53 Stat. 1244, requiring the registration
of certain agents of foreign principals. The question de-
cisive of petitioner’s challenge to the validity of his con-
viction is whether the statute or any authorized regulation
of the Secretary required the statement which petitioner
omitted to make.

Section 2 of the Act of 1938, as amended, provides that
every person acting as “agent of a foreign principal,”
either as public-relations counsel, publicity agent or rep-
resentative, with exceptions not now relevant, must file
with the Secretary of State a registration statement, on a
form. prescribed by the Secretary, containing certain speci-
ﬁed_ items of information. These include a copy of the
registrant’s contract with his principal, or a statement
of 1ts. terms and conditions if oral, the compensation to
be pa}d under the contract, and the names of all who have
contributed or promised to contribute to the compensa-
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tion. Beyond the terms and conditions of the registrant’s
contracts with foreign principals, the statute made no
requirement that the original registration statement con-
tain any information as to the registrant’s services or
activities either in performance of his contract of employ-
ment or otherwise.

By § 3 every registrant is required to file at the end of
each six months’ period, following his original registra-
tion, a supplemental statement “on a form prescribed by
the Secretary, which shall set forth with respect to such
preceding six months’ period—(a) Such facts as may be
necessary to make the information required under section
2 hereof accurate and current with respect to such period,”
and “(c) A statement containing such details required
under this Act as the Secretary shall fix, of the activities
of such person as agent of a foreign principal during such
six months’ period.” And by §6, “The Secretary is
authorized and directed to prescribe such rules, regula-
tions, and forms as may be necessary to carry out this Act.”
Section 5 imposes penal sanctions upon “any person who
willfully fails to file any statement required to be filed
under this Act, or in complying with the provisions of this
Act, makes a false statement of a material fact, or will-
fully omits to state any material fact required to be stated
therein.”

In purported conformity to the statute, the Secretary,
on September 15, 1939, promulgated regulations and pre-
seribed a form of “Supplemental Registration Statement.”
Chapter IV, regulation 12, of the regulations provided:
“Agents of foreign principals who engage, whether or I_lot
on behalf of their foreign principal, in activities not n-
cluded among the exceptions set forth in the act and regu-
lations shall be considered subject to the requirement of
registration.” The prescribed form of Supplemental Reg-
istration Statement directed the registrant to make &
statement giving certain items of information, No. 11 of
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which was “Comprehensive statement of nature of busi-
ness of registrant.”

The three counts of the indictment on which petitioner
was convicted charged that in three successive supple-
mental registration statements filed by him on April 23,
1940, October 25, 1940, and April 25, 1941, as the agent
of German principals, he had knowingly and willfully
failed to disclose, in response to item 11 which called for
a “Comprehensive statement of nature of business of reg-
istrant,” numerous activities in which he had engaged
during the period covered by the supplemental registra-
tion statement. On the trial it appeared that petitioner,
on September 26, 1939, had registered as agent and United
States correspondent for the Miinchner Neueste Nach-
richten, & Munich newspaper, and had later lodged with
the State Department a copy of his contract, dated Sep-
tember 27, 1939, as agent and editorial writer for the
German Library of Information, an agency of the Ger-
man government, to do editorial work in connection with
“Facts in Review,” a publication of the Library. On
March 17, 1941, petitioner registered his contract, with
a person associated with the Munich newspaper, to
act as agent for the publication in the United States of
a book “The One Hundred Families Who Rule Great
Britain.”

There was also evidence from which the jury could have
found that during the eighteen months’ period covered
by petitioner’s three supplemental registration state-
ments, and from August 3, 1940, he had controlled and
financed Flanders Hall, a corporation which published
numerous books and pamphlets from manuscripts fur-
nished by petitioner; that it had also published other
bpoks furnished by petitioner which purported to be Eng-
lish translations of French or Dutch publications, or to
}_lave been compiled from English sources, but which were
In fact translations of German books published by the
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Deutsche Informationsstelle of Berlin. All were highly
critical of British foreign and colonial policy. During
this period petitioner actively participated in the forma-
tion of the “Make Europe Pay War Debts Committee,”
and the “Islands for War Debts Committee,” and made
use of these organizations as a means of distributing
propaganda through the press and radio and under Con-
gressional frank. He also consulted with and was active
in writing speeches for various members of Congress,
and in securing distribution of the speeches under Con-
gressional frank.

In making the statement required by item 11 in each
of his three supplemental registration statements, peti-
tioner responded to the request for a comprehensive state-
ment of the nature of his business by the single phrase
“Author and journalist.” He made no further disclosure
of his various activities during the period covered by the
supplemental registration statements.

When submitting the case to the jury, the trial court,
at the Government’s request, charged that “if you find
that the defendant engaged in the activities set forth in
the indictment, it is not necessary that you find that he
engaged in such activities on behalf of his foreign prin-
cipal or principals. It is sufficient if you find that he
engaged in the activities, whether on behalf of his foreign
principal or principals or on his own behalf.” On appro-
priate objection and exception to this instruction, peti-
tioner contended that under the statute he was not
required to disclose his activities on his own behalf but
only those for foreign principals. The jury returned a
verdict of guilty, the judgment of conviction was affirmed
by the Court of Appeals for the District of Columbia,
130 F. 2d 945, and we granted certiorari. 317 U.S. 618.

As the charge left the jury free to return a verdict of
guilty if it found that petitioner had willfully failed to
disclose activities which were wholly on his own behalf,




VIERECK v». UNITED STATES. 241

236 Opinion of the Court.

the convietion can be sustained only if the failure to dis-
close such activities was a criminal offense. In its brief
and on the argument here the Government accordingly
conceded that—even though the evidence might warrant
a jury’s finding that all petitioner’s activities were in fact
in behalf of his foreign principals—the conviction cannot
stand if the charge was erroneous. See Williams v. North
Carolina, 317 U. 8. 287, 292; Pierce v. United States, 314
U. S. 306, 310. We are thus brought to the question
whether the statute, supplemented by the regulations of
the Secretary, required such information to be given and
imposed penal sanctions for petitioner’s willful failure
to give it.

The Act of 1938 requiring registration of agents for
foreign principals was a new type of legislation adopted
in the critical period before the outbreak of the war. The
general purpose of the legislation was to identify agents
of foreign principals who might engage in subversive acts
or in spreading foreign propaganda, and to require them
to make public record of the nature of their employment.
But the means adopted to accomplish that end are defined
by the statute itself, which, as will presently appear more
in detail, followed the recommendations of a House Com-
mittee which had investigated foreign propaganda.
These means included the requirement of registration of
agents for foreign principals—with which it appears that
Petitioner complied—and the requirement that the regis-
trant give certain information concerning his activities
as such agent.

One may be subjected to punishment for crime in the
federal courts only for the commission or omission of
an ac defined by statute, or by regulation having legis-
!atwe authority, and then only if purishment is author-
zed by Congress. United States v. George, 228 U. S.
14, 20-22; Williamson v. United States, 207 U. S. 425,
453-62; United States v. Standard Brewery, 251 U. 8.
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210, 219-20; United States v. Eaton, 144 U. 8. 677; United
States v. Grimaud, 220 U. S. 506; United States v. Smull,
236 U. S. 405; In re Kollock, 165 U. S. 526. Penal sanc-
tions attach here for willful failure to file a statement when
required, or if the registrant “willfully omits to state
any material fact required to be stated.” TUnless the
statute, fairly read, demands the disclosure of the in-
formation which petitioner failed to give, he cannot be
subjected to the statutory penalties.

It is to be noted that although the statute required
registration of contracts already entered into at the time
of its adoption, it did not include, in its enumeration of
information to be given in the original registration state-
ment, any disclosure of a registrant’s activities either
under his agency contract or otherwise. And the only
mention in the statute of a statement of such activities
is in § 3 (¢), which directed that supplemental registra-
tion statements contain “such details required under this
Act as the Secretary shall fix, of the activities of such
person as agent of a foreign principal.” The require-
ment of this section is subject to two limitations. One
is that the statement is to be of such details of the regis-
trant’s activities “as the Secretary shall fix”; the other
is that the details are to be of activities of the registrant
“as agent of a foreign principal.”

Neither limitation can be disregarded in determining
what statement the statute, and any regulation which
it authorizes the Secretary to promulgate, called on pe-
titioner to make. The Secretary’s regulation 12 of chap-
ter IV, already quoted, on which the Government relies,
plainly does not call for any statement of a registranf:’s
activities. It only declares that agents who engage in
activities “whether or not on behalf of their foreign prin-
cipal” are subject to registration. It requires no state-
ment of their activities and adds nothing to the command
of §§2 and 3 that all agents of foreign principals shall
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register, a requirement with which petitioner complied.
Whatever the undisclosed purpose of this regulation, a
fair reading of it would not indicate to a registrant that
it required any statement of his activities 1n any
capacity.

But treating item 11 of the Supplemental Registration
Statement (“Comprehensive statement of nature of busi-
ness of registrant”), prescribed by the Secretary, as a regu-
lation fixing the details of the registrant’s activities which
he is required to state, it must either be taken as limited
to a statement of his activities as agent, to which § 3 (¢)
alone refers, or to exceed the authority conferred upon the
Secretary by that section. In neither case does the
statute command, or authorize the Secretary to command,
registrants to make any statement of their activities other
than those in which they have engaged “as agent.”

We cannot read that phrase as though it had been writ-
ten “while an agent” or “who is an agent.” The un-
ambiguous words of a statute which imposes eriminal
penalties are not to be altered by judicial construction
80 as to punish one not otherwise within its reach, however
deserving of punishment his conduct may seem. Nor is
such an alteration by construction aided by reference to
§ 6, which directs the Secretary to prescribe rules and
regulations “to carry out this Act.” For, as we have seen,
the only provision of the Act relating to statements of
the registrant’s activities is § 3 (¢), which defines its own
and the Secretary’s limitations. Section 6 does not give
to the Secretary any authority not to be found in the Act,
and especially not an authority which overrides the
specific limitations of § 3 (c).

While Congress undoubtedly had a general purpose
to regulate agents of foreign principals in the public in-
terest by directing them to register and furnish such
information as the Aect prescribed, we cannot add to its
Provisions other requirements merely because we think
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they might more successfully have effectuated that pur-
pose. And we find nothing in the legislative history of
the Act to indicate that anyone concerned in its adoption
had any thought of requiring, or authorizing the Secretary
to require, more than a statement of registrants’ activ-
ities in behalf of their foreign principals.

In 1935 the McCormack committee, reporting on its
Investigation of Nazi and Other Propaganda, recom-
mended: “That the Congress should enact a statute re-
quiring all publicity, propaganda, or public-relations
agents or other agents or agencies, who represent in this
country any foreign government or a foreign political
party or foreign industrial or commercial organization, to
register with the Secretary of State of the United States,
and to state name and location of such foreign employer,
the character of the service to be rendered, and the amount
of compensation paid or to be paid therefor.” H. R. Rep.
No. 153, 74th Cong., 1st Sess., p. 23. The House and Sen-
ate committee reports, urging enactment of the MecCor-
mack bill which became the 1938 Act, both declare that
its purpose was to carry out these recommendations of
the McCormack committee. H. R. Rep. No. 1381, 75th
Cong., 1st Sess., p. 1; S. Rep. No. 1783, 75th Cong,, 3d
Sess., p. 2.

As may be seen from the text which we have quoted,
these recommendations were limited to the proposal of
specific measures for achieving the committee’s general
purpose, by requiring disclosure of the identity of the
agent and of his foreign principal and the agent’s relation-
ship to the principal. They give no hint of an intention
to require agents to disclose activities not in behalf of their
foreign principals. And in supporting the amendatory
legislation enacted in 1942, which, among other additions,
required registrants to make “a comprehensive statement
of the nature of registrant’s business” (Act of April 29,
1942, § 2 (a) (8)), Representative McCormack stated:
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i “The present bill strengthens the McCormack Act. I was
experimenting at that time, and, naturally, when you are
experimenting you cannot go as far as you can after you
have had experience, and in the light of the experience

‘ gained from the administration of the McCormack Act,

| these amendments are necessary to strengthen the Act
for the best interests of our country.” 88 Cong. Rec.,
Jan. 28, 1942, p. 802.

Even though the specific restriction of § 3 (¢) were due
to defective draftsmanship or to inadvertence, which
hardly seems to be the case, men are not subjected to
criminal punishment because their conduct offends our
patriotic emotions or thwarts a general purpose sought to
be effected by specific commands which they have not dis-
obeyed. Nor are they to be held guilty of offenses which
the statutes have omitted, though by inadvertence, to
define and condemn. For the courts are without authority
to repress evil save as the law has prosecribed it and then
only according to law.

The Government argues that the statute would have
been a “halfway measure” had it not required, or at least
authorized the Secretary to require, the registrant to reveal
the propaganda which he put out other than on behalf of
his foreign principal. Congress itself has recognized that

‘ the legislation was in this sense a halfway measure when in
1942 the Act was amended so as to require both original
and supplemental registration statements to contain a
“comprehensive statement of the nature of registrant’s
business,” together with other specifically required infor-
mation as to the character of registrants’ activities. Act
of April 29, 1942, c. 263, 56 Stat. 248, §§ 2 (a) (3), 2 (a)
(4),2 (a) (8), 2 (a) (10),2 (b).

The Senate Judiciary Committee in recommending the
1942 legislation said that “the present Act is also improved
by explicit enlargement of the registration provisions so as
to render them more efficacious for disclosure and investi-
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gative purposes.” S. Rep. No. 913, 77th Cong., 13t Sess,,
p. 9. The House Judiciary Committee declared “the ex-
isting law is also believed to have been bolstered by explicit
enlargement of the registration provisions so as to render
them more efficacious for disclosure and investigative pur-
poses. . . . All of these additions have been prompted by
experience in cases under the present act.” . Rep. No.
1547, 77th Cong., 1st Sess., pp. 3—4.!

1 This statement, which omitted to point out that the activities re-
ferred to in §3 (c) were the registrant’s activities “as agent,” was
copied verbatim from a statement which had been submitted at a
hearing on November 28, 1941, by the Chief of the Special Defense
Unit of the Department of Justice, who had a large share in drafting
the 1942 legislation. See Hearings before Subcommittee No. 4 of the
House Committee on the Judiciary, 77th Cong., 1st Sess., on H. R. 6045,
pp. 26, 12. There is some language in his statement, also copied in the
House Report at p. 4, which may indicate that the Department of Jus-
tice thought that the existing law required disclosure of “information
about the nature of the registrant’s business,” and that the provision in
the 1942 law would be “declaratory.” If such was its meaning, the
statement ignored and did not point out to the committee the explicit
limitation of § 8 (c) of the old Act to the registrant’s activities “as
agent.” Moreover, the statement was submitted by the Department
after the institution of the prosecution of this case (the indictment was
filed October 8, 1941). Hence in some measure it may have represented
the Department’s view of the law, which we think inadmissible, reflected
in its requested charge to the jury in this case.

A like indefiniteness as to the extent to which the new legislation might
be regarded as declaratory is suggested by the letter of the Attorney
General of November 24, 1941, recommending the new legislation to the
chairmen of the Senate and House Judiciary Committees. The .Afr
torney General, however, seems to have thought that the provisions
of the new bill would be declaratory, not of the provisions of the 91d
Act, but of the “requirements of the registration statement of forelgn
agents as now prescribed or may be preseribed by the Secretary.” Indi-
cation that the Attorney General did not regard the Act, before. the
1942 amendment, as embodying this requirement of the Secretary is 0
be found in the first paragraph of his letter: “Under existing law, every
person who is an agent of a foreign principal is required to file a regis-
tration statement with the Secretary of State, setting forth certam
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While we find in the committee reports no mention of
the explicit restriction of the application of § 3 (c) of the
old Act to the registrant’s activities “as agent,” the re-
ports reveal a clear purpose to make the registration re-
quirements of the new Act extend to all his activities.?
We think that in this respect the new Act extends beyond
the old, and that the application, ez post facto, of the new,
to impose on petitioner a duty which the words of the
old plainly exclude, is not to be justified by denominating
the amendment as clarifying or declaratory legislation.

As the case must be remanded to the district court for
further proceedings, we direct attention to conduct of the
prosecuting attorney which we think prejudiced petition-
er’s right to a fair trial, and which independently of the
error for which we reverse might well have placed the
judgment of convietion in jeopardy. In his closing re-
marks to the jury he indulged in an appeal wholly irrele-
vant to any facts or issues in the case, the purpose and
effect of which could only have been to arouse passion and
prejudice.* The trial judge overruled, as coming too late,

information disclosing the nature of his relationship to such foreign
principal.” Hearings, supra, pp. 55-56; S. Rep. No. 913, 77th Cong,,
1st Sess,, pp. 10-11.

*The committee reports referred to are reports on H. R. 6269, which
was passed by Congress, but vetoed by the President because our
entrance into the war had made it necessary to alter the bill in certain
respects, not material here. A new bill, S. 2399, containing such
changes, became the Act of April 29, 1942. See S. Rep. No. 1227,
77th Cong,, 2d Sess.; H. R. Rep. No. 2038, 77th Cong., 2d Sess.

*“In closing, let me remind you, ladies and gentlemen, that this is
war. This is war, harsh, cruel, murderous war. There are those
who, .right at this very moment, are plotting your death and my death;
plotting our death and the death of our families because we have
committed no other crime than that we do not agree with their ideas
of Dersecution and concentration camps.

‘This is war. It is a fight to the death. The American people are
relying upon you ladies and gentlemen for their protection against this
sort of a crime, just as much as they are relying upon the protection

513236—43—vol. 318——20
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petitioner’s objection first made in the course of the court’s
charge to the jury.

At a time when passion and prejudice are heightened
by emotions stirred by our participation in a great war,
we do not doubt that these remarks addressed to the
jury were highly prejudicial, and that they were offensive
to the dignity and good order with which all proceedings
in court should be conducted. We think that the trial
judge should have stopped counsel’s discourse without
waiting for an objection. “The United States Attorney
is the representative not of an ordinary party to a con-
troversy, but of a sovereignty whose obligation to govern
impartially is as compelling as its obligation to govern
at all; and whose interest, therefore, in a criminal prose-
cution is not that it shall win a case, but that justice shall
be done. As such, he is in a peculiar and very definite
sense the servant of the law, the twofold aim of which
is that guilt shall not escape or innocence suffer. He may
prosecute with earnestness and vigor—indeed, he should
do so. But, while he may strike hard blows, he is not at
liberty to strike foul ones. It is as much his duty to
refrain from improper methods calculated to produce a
wrongful conviction as it is to use every legitimate means
to bring about a just one.” Berger v. United States, 295
U.S.78,88. Compare New York Central R. Co. v. John-
son, 279 U. S. 310, 316-18.

Reversed.

Mg. JusTice Jackson and Mg. Justice RuTLEDGE took
no part in the consideration or decision of this case.

of the men who man the guns in Bataan Peninsula, and everywhere (?lse.
They are relying upon you ladies and gentlemen for their protection.
We are at war. You have a duty to perform here.

“As a representative of your Government I am calling upon every
one of you to do your duty.”
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Mg. JusTicE Brack, with whom MR. Justice DouGras
concurs, dissenting.

The petitioner, having registered with the Secretary of
State as a foreign agent, was convicted of willful refusal
to inform the Secretary of certain business activities in
which he systematically attempted to influence the politi-
cal thought of this country on behalf of Germany. The
trial judge charged the jury not to convict the petitioner
unless he had actual knowledge that the Act and the regu-
lations required him to supply this information to the
Secretary, and that having such knowledge he had refused
to answer the Secretary’s question with the “deliberate
intention of avoiding the requirement of the statute.”
The jury found, and it is not questioned here, that the
petitioner was a paid German propagandist engaged in
various business activities, in all of which he made use
of the same kind of propaganda calculated to further the
interests of Germany in the United States. The Court
holds that the Congressional enactment required peti-
tioner to reveal to the Secretary only the particular prop-
aganda activities in which he engaged pursuant to his
agency. It holds that the petitioner could keep secret,
without violating the law, those propaganda activities
undertaken on his own behalf, which were of exactly the
same type and were intended to accomplish exactly the
Same purpose as those for which he had been hired by his
German principals.

To this construction of the Act I cannot agree. I think
that § 8 (c) of the Act, which authorizes the Secretary
to require statements “of the activities of such person
as agent of a foreign principal” must be read in the light
°f_ the general purpose of the Act and in close connection
Y“th § 6, which permits the Secretary to prescribe the
‘Tules, regulations, and forms” necessary to carry out the
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Act. By such a reading, the Secretary was authorized
to ask the question the petitioner failed to answer.

The general intent of the Act was to prevent secrecy
as to any kind of political propaganda activity by foreign
agents. Both the House and Senate Committees report-
ing the Bill under consideration declared it to be their
purpose to turn “the spotlight of pitiless publicity” upon
the propaganda activities of those who were hired by
foreign principals. Appreciating that “propaganda ef-
forts of such a nature are usually conducted in secrecy,”
they wanted to make full information concerning it
“available to the American public” and sought by “the
passage of this bill” to “force propaganda agents repre-
senting foreign agencies to come out ‘in the open’ in their
activities, or to subject themselves to the penalties pro-
vided in said bill.” * They declared that the purpose of
the Bill was to require all such hired agents “to register
with the State Department and to supply information
about their political activities, their employers, and the
terms of their contracts.” ?

1 Senate Report No. 1783, House Report No. 1381, 75th Cong,
3d Sess.

2 The House Committee hearings, which are available in manuscript
form only, show the same broad purpose. In explaining the Bill to
the House Committee, its author pointed out that it was part-iculal.'ly
aimed at firms, groups, or businesses, used “as a means for that partic-
ular country or political party to hide its identity” and that the Bil
covered “all activities of all kinds, that is, all propaganda activitigS: no
matter from what source it emanates.” The Congressional Committee,
whose Chairman was the author of this Bill, had discovered through
hearings, that business enterprises had been utilized as a means for
propagandizing, and that many persons including the petitioner hgre
had published articles in various magazines, concealing their idenfity
behind pseudonyms. The purpose of these activities, the Committe¢
found, had been to influence “the policies, external and internal, of
this country, through group action. They were employing the same
method that they had employed in Germany for the purpose of
obtaining control of the government over there.”
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What emerged from extended Congressional investi-
gations, hearings and deliberations was this Act, intended
to provide an appropriate method to obtain information
essential for the proper evaluation of political propa-
ganda emanating from hired agents of foreign countries.
As the House and Senate Committees considering the
Bill said, it “does not in any way impair the right of
freedom of speech, or of a free press, or other constitutional
rights.” Resting on the fundamental econstitutional
principle that our people, adequately informed, may be
trusted to distinguish between the true and the false, the
bill is intended to label information of foreign origin so
that hearers and readers may not be deceived by the belief
that the information comes from a disinterested source.
Such legislation implements rather than detracts from the
prized freedoms guaranteed by the First Amendment.
No strained interpretation should frustrate its essential
purpose.

Section 6 of the Act provides that “The Secretary is
authorized and directed to prescribe such rules, regula-
tions, and forms as may be necessary to carry out this
Act.” Congress did not set out in the Act the questions
to be answered, and it surely did not intend to entrust
the Secretary with no more than the power to copy the
Act in seeking information. Such latitude as he has, the
Secretary immediately used to require that “agents of
foreign principals who engage, whether or not on behalf
9f their foreign principal,” in political propaganda activ-
1ty should register; and he asked the registrants to make
&'“comprehensive statement of nature of business.” In
view of the general purpose of the Act, such a question
seems eminently reasonable. As a practical matter, the
very fact that in the instant case it is extremely difficult
t9 determine with conviction which activities the peti-
tioner carried on in his own behalf and which he carried
on in behalf of Germany is reason enough for requiring
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him to report on both. The Act did not contemplate that
a foreign agent could evade its terms by eclaiming that
all unreported political activities, upon their discovery by
this government, were undertaken on his own behalf,
Under the general power given the Secretary by § 6 to
determine the form of questions, he was entitled to ask
such questions as would make the enforcement of § 3 (c)
possible. I think the Secretary was authorized to ask the
question under consideration in this case and that the
Act required the petitioner to answer it.

As is pointed out in the opinion of the Court, the 1942
amendment to the Act explicitly authorizes the Secre-
tary to ask the question which is involved in the instant
case. The addition of this provision to the Act, however,
I consider purely declaratory. The 1942 Bill was passed,
as shown by the Senate and House reports, to serve four
major purposes: It required the labeling of foreign prop-
aganda mailed in the United States; transferred the
administration of the Act from the Department of State
to the Department of Justice; extended the application of
the Act to certain propaganda affecting Latin America;
and improved the enforcement provisions. The Attorney
General, in expressing his views on the bill, declared that
the registration provisions of the amendment, which in-
cludes specific authorization to ask the very question now
before us, were “merely declaratory.”® If so, the Secre-
tary had the authority to ask the same question under
the 1938 Act.

The reversal here apparently does not rest on the con-
cluding remarks of counsel for the government set forth in
the Court’s opinion. I am in accord with the sentiments
expressed in Berger v. United States, 295 U. 8. 78, 88,
which the Court today repeats. In that case the Court
declared that counsel had misstated the facts; put words

3 Sen. Report No. 913, 77th Cong., 1st Sess.
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into the mouths of witnesses which they had not said;
intimated that statements had been made to him per-
sonally out of court in respect of which no proof was of-
fered; pretended to understand that a witness had said
something which he had not; bullied and argued with the
witnesses; and committed other offenses. This Court
properly declared that his conduect called for stern rebuke
by the trial judge, for repressive measures, and “per-
haps, if these were not successful, for the granting of a
mistrial.”

A prosecutor must draw a careful line. On the one
hand, he should be fair; he should not seek to arouse pas-
sion or engender prejudice. On the other hand, earnest-
ness or even a stirring eloquence cannot convict him of
hitting foul blows.*

MARSHALL FIELD & CO. v. NATIONAL LABOR
RELATIONS BOARD.

CERTIORARI TO THE CIRCUIT COURT OF APPEALS FOR THE
SEVENTH CIRCUIT.

No. 453. Argued February 3, 1943.—Decided March 1, 1943.

L. Benefits received under the Illinois Unemployment Compensation
Act were not “earnings” within the meaning of an order of the
National Labor Relations Board requiring an employer to pay to
certain discharged employees sums equal to what they normally
would have earned, less their “net earnings,” during the prescribed
period. P. 255.

2 Since it does not appear from the record that the question of the
National Labor Relations Board’s authority to award back pay

*‘fTo shear him [the prosecutor] of all oratorical emphasis, while
!eavmg wide latitude to the defense, is to load the scales of justice; it
I8 to deny what has always been an accepted incident of jury trials,
except in those jurisdictions where any serious execution of the criminal
law _has vielded to a ghostly phantom of the innocent man falsely
tonvicted.” Di Carlo v. United States, 6 F. 2d 364, 368.
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without deduction of benefits received under the Illinois Unemploy-
ment Compensation Act was, at any stage of the proceedings before
the Board, presented to the Board or to any member or agent
thereof, or that there were any “extraordinary circumstances” which
would excuse such failure, its consideration on review was precluded
by § 10 (e) of the National Labor Relations Act. P. 255.

3. Assuming that the requirements of § 10 (e) may with the consent
of the court be waived, the reservation in the consent decree of
“jurisdiction” to consider the question in this case was not a waiver,
but left the matter to be determined according to law. P. 256.

129 F. 2d 169, affirmed.

CertiORARI, 317 U. S. 617, to review a decree ordering
enforcement of an order of the National Labor Relations
Board.

Mr. Ralph E. Bowers, with whom Mr. Preston B. Kav-
anagh was on the brief, for petitioner.

Mr. Robert W. Watts, with whom Solicitor General
Fahy and Messrs. Valentine Brookes and Ernest A. Gross,
and Miss Ruth Weyand were on the brief, for the
respondent.

PErR Curiam.

In this case the Labor Board ordered petitioner to com-
pensate certain of its employees for loss of pay suffered as
a result of their discriminatory discharge in violation of
the National Labor Relations Act. Paragraph 2 (b) of
the order directed that petitioner “make whole” the em-
ployees by payment to them of a sum “equal to that which
they would normally have earned as wages” during the
specified period, less their “net earnings” during the period
(3¢ N. L. R. B. 1, 21). On consent of the parties, the
Circuit Court of Appeals for the Seventh Circuit enforced
the other provisions of the Board’s order, and reserved
“jurisdiction” to determine whether Paragraph 2 (b) per-
mitted petitioner to deduct benefits received by the em-
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ployees under the Illinois Unemployment Compensation
Act, and, if not, whether to that extent the order was
within the power of the Board. On consideration of the
questions reserved, the court construed the order as not
permitting such a deduction, and held that so construed
it was within the Board’s authority. 129 F. 2d 169. An
appropriate enforcement decree was entered, and we
granted certiorari. 317 U. 8. 617.

We agree with the court below that the benefits received
under the state compensation act were plainly not “earn-
ings” which, under the terms of the Board’s order, could
be deducted from the back pay awarded. And upon ex-
amination of the record we think the Board’s order should
be enforced without considering the question whether
such a provision is within the Board’s authority.

Section 10 (e) of the Act, 29 U. S. C. § 160 (e), provides
that “No objection that has not been urged before the
Board, its member, agent or agency, shall be considered
by the court, unless the failure or neglect to urge such ob-
jection shall be excused because of extraordinary circum-
stances.” We do not find that, at any stage of the pro-
ceedings before the Board, the objection now urged as to
the Board’s lack of power was presented to it or to any
member or agent of the Board, or that there are any “ex-
traordinary circumstances” which would excuse such
failure.

Paragraph 2 (b) of the Board’s order is in substance the
recommendation of the intermediate report of the trial ex-
aminer. Yet petitioner’s only objection to this part of
the examiner’s report was that the examiner had erred
“in making each and every recommendation.” Such a
general objection did not apprise the Board that peti-
tioner intended to press the question now presented, and
may well account for the Board’s failure to consider this

guestion in its decision and to make findings with respect
0 it.
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The present case gives emphasis to the salutary policy
adopted by § 10 (e) of affording the Board opportunity
to consider on the merits questions to be urged upon re-
view of its order. In objecting to Paragraph 2 (b) for its
want of support in the Board’s findings, petitioner con-
tends that the Illinois unemployment compensation fund
is in substance an unemployment insurance fund built up
wholly from tax contributions by employers; that the
benefits received from the fund by the employees cannot
under state law be reclaimed or refunded; and that the
eligibility of these employees for future benefits from the
fund has not been impaired because of the benefits already
paid to them. Findings with respect to these contentions
are an appropriate if not indispensable basis for judicial
review of the question sought to be raised. We think
§ 10 (e) makes its presentation to the Board a prerequisite
to judicial review.

The reservation in the consent decree of “jurisdiction”
to consider this objection was not a waiver by the Board
or the court of conformity to the requirements of § 10 (e).
Assuming that such a waiver might be made with the as-
sent of the court, we cannot read in the consent decree
anything more than a reservation of the court’s jurisdic-
tion to decide the question according to law.

For the reason that the record does not show compli-
ance with § 10 (e) with respect to the question raised as
to the Board’s authority, the decree is

Affirmed.

MR. JusTiceE RUTLEDGE took no part in the considera-
tion or decision of this case.
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WELLS v. UNITED STATES.

CERTIORARI TO THE CIRCUIT COURT OF APPEALS FOR THE
FIFTH CIRCUIT.

No. 11, Original. Argued February 10, 1943.—Decided March 1, 1943.

=

. Even though, in the light of all the circumstances, the Circuit Court
of Appeals in this case could have allowed an appeal in forma
pauperis to review the adequacy of the District Court’s certificate
(pursuant to the Act of June 25, 1910, as amended) that the appeal
was not taken in good faith, it does not appear that an appeal was
sought on that ground or that there is anything of record to support
such an appeal, and the order of the Circuit Court of Appeals deny-
ing leave to appeal in forma pauperis is therefore affirmed. P. 260.
2. What effect should be given to a certificate of bad faith in a case
where the jurisdiction of the Circuit Court of Appeals attaches
upon the mere filing of a notice of appeal, independently of any
application for leave to appeal in forma pauperis, is not here
decided. P. 260.

Affirmed.

CertioRARI, 317 U. 8. 616, to review an order of the
Circuit Court of Appeals denying leave to appeal in forma
pauperis,

Mr. Henry J. Friendly for petitioner.

Assistant Attorney General Berge, with whom Solicitor
General Fahy and Messrs. Oscar A. Provost and Robert
S. Erdahl, and Miss Melva M. Graney were on the brief,
for the United States.

Per Curiam.

In 1938 petitioner, in the Western District of Texas,
pleaded guilty to an indictment in four counts charging
him with violation of the Bank Robbery Act, 12 U. S. C.
§ 588b, and was sentenced to consecutive terms of im-
prisonment aggregating 90 years. On May 6, 1942, the
trial court, after petitioner’s successful appeal to the Cir-
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cuit Court of Appeals, 124 F. 2d 334, granted his motion
for resentence and sentenced him on two of the counts
on which he had been convicted, for consecutive terms
aggregating 45 years. On the same day he began the
present proceeding by a petition in the trial court to set
aside his conviction on the ground that his plea of guilty
had been induced by threats and false statements on the
part of government officers having him in custody, and
that on entering his plea of guilty he had been denied
the benefit of counsel.

The district court denied the petition on May 7, without
calling for a response from the Government, without mak-
ing findings or writing an opinion, and apparently without
holding a hearing. Its order recited that the court “is of
the opinion that said petition is wholly insufficient as
a matter of law; that the matters and things therein con-
tained have heretofore been adjudicated and that said
petition should in all things be denied.”

On May 28 petitioner moved in the district court that
he be allowed to appeal in forma pauperis. The court
denied the motion, and certified that “in the opinion of
the court such an appeal is not taken in good faith.”

Petitioner later presented to the Circuit Court of Ap-
peals for the Fifth Circuit an application for allowance
of an appeal in forma pauperis, which was likewise de-
nied. That order does not set forth the ground on which
the denial was rested, but an earlier opinion, In re Wragy,
95 F. 2d 252, 253, states the court’s view that it is without
power to allow an appeal in forma pauperis when the trial
court has certified that the appeal is not taken in good
faith. We granted certiorari to the Circuit Court of Ap-
peals upon a timely petition which asked that the writ
be issued to that court and to the district court. 317
U. S. 616.

The Government admits that the allegations in the
petition to set aside the conviction raise an issue as to
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the constitutional validity of the judgment of conviction
which could be tried on habeas corpus (see Waley v. John-
ston, 316 U. S. 101). But it denies that the Court of
Appeals had jurisdiction to pass upon the point in this
proceeding for the reason, among others, that considera-
tion of the merits of the appeal by any appellate court
was foreclosed by the district court’s certification that the
appeal was not in good faith.

The Act of June 25, 1910, 36 Stat. 866, as amended, 28
U. S. C. § 832, provides that any citizen, upon filing an
affidavit of poverty, “may, upon the order of the court,
commence and prosecute or defend to conclusion any suit
or action, or an appeal to the circuit court of appeals, or
to the Supreme Court in such suit or action, including
all appellate proceedings, unless the trial court shall certify
in writing that in the opinion of the court such appeal is
not taken in good faith, without being required to prepay
fees or costs . . .” The Government argues that, under
the Act of 1910, when the trial court certifies that the ap-
peal is not taken in good faith, the action of the judge
in issuing the certificate is final, and not reviewable on
appeal.

For purposes of this case, we shall assume, as petitioner
contends, that the Act of 1910 does not foreclose all appel-
late review in forma pauperis when the trial court has
certified its opinion that the appeal is not taken in good
faith. But we think that where, as in this case, leave is
hecessary to perfect the appeal, the certification must be
given effect at least to the extent of being accepted by
appellate courts as controlling in the absence of some
showing that the certificate is made without warrant or
not in good faith.

_Neither from the record nor from petitioner’s applica-
thn to the Circuit Court of Appeals, which he has filed in
this Cou.rt, does it appear that he attacked the sufficiency
of the district court’s certificate upon these or any other
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grounds. Nor can we say that there is want of support
for the district court’s recital in its order that “the matters
and things” contained in the application to set aside the
conviction “have heretofore been adjudicated.” For the
Government’s brief points out that petitioner, before his
application to the distriet court in this proceeding, had
unsuccessfully sought release from custody in two habeas
corpus proceedings, of which the federal courts may take
judicial notice, both brought in the Northern District of
California. In the second, there was a hearing in which
he testified in his own behalf; other evidence was taken
both oral and documentary, and the court made findings
of fact contrary to the allegations of fact on which peti-
tioner now relies. We cannot say that the district court
in this case was unfamiliar with those proceedings, merely
because they do not appear in the record before us.

Even though the Circuit Court of Appeals could allow
an appeal in forma pauperis to review, in the light of all
the circumstances, the adequacy of the district court’s cer-
tificate, it does not appear that appeal was sought on that
ground or that there is anything of record to support such
an appeal. The Circuit Court of Appeals’ order denying
leave to appeal in forma pauperis must therefore be
affirmed.

Apart from the in forma pauperis statute, petitioner’s
appeal to the Circuit Court of Appeals from the order
denying his application to vacate the conviction was
governed not by Rule III of the Rules in Criminal Cases,
but by § 8 (¢) of the Act of February 13, 1925, 28 U. 8. C.
§ 230, which requires that proper application be made for
the allowance of an appeal. United States ex rel. Coy V.
United States, 316 U. S. 342, 344; Nye v. United States,
313 U.S.33,44. We have no occasion to decide now what
effect should be given to a certificate of bad faith in a
case where the jurisdiction of the Circuit Court of Appeals
attaches upon the mere filing of a notice of appeal, inde-
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pendently of any application for leave to appeal in forma
pauperis. Cf. Walleck v. Hudspeth, 128 F. 2d 343.
Affirmed.

MRg. JusTice RUTLEDGE took no part in the consideration
or decision of this case.

PENN DAIRIES, INC,, T AL v. MILK CONTROL
COMMISSION OF PENNSYLVANIA.

APPEAL FROM THE SUPREME COURT OF PENNSYLVANIA,

No. 899. Argued January 13, 1943.—Decided March 1, 1943.

—

. Pursuant to the Pennsylvania Milk Control Law, a renewal of
the license of a milk dealer was refused by the Milk Control Com-
mission because the dealer, in violation of the state law, had sold
milk to the United States at prices below the minima fixed by the
Commission. The sales and deliveries were made within the State,
under a contract awarded the dealer, as the lowest bidder, for supply-
ing milk for consumption by troops at an Army camp established
by the United States, on land belonging to the State, under a permit
which involved no surrender of the State’s jurisdiction or authority
over the area. Held that such application of the state law to the
dealer in these circumstances was not precluded by the Constitution
or laws of the United States. Pp. 271, 278.

Congressional legislation, either as read in the light of its history or
as construed by the executive officers charged with the exercise of
the contracting power, does not disclose a purpose to immunize
government contractors from local price-fixing regulations; nor, in
the circumstances of this case, does the Constitution, unaided by
Congressional enactment, confer such immunity.

2. Those who contract to furnish supplies or render services to the
Government are not federal agencies and do not perform govern-
mental functions; and the mere fact that non-discriminatory taxa-
tion or regulation of the contractor imposes an increased economic
burden on the Government is no longer regarded as bringing the
contractor within any implied immunity of the Government from
state taxation or regulation. P. 269.

3. Since the Constitution has left Congress free to set aside local

taxation and regulation of government contractors, there is no basis
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for implying from the Constitution alone a restriction upon such
regulations which Congress has not seen fit to impose, unless the
regulations are shown to be inconsistent with Congressional policy.
BA27IY

4. The language and legislative history of the Acts of Congress requir-
ing competitive bidding in the purchase of supplies for the Army,
and of related statutes regulating government contracts, do not
evidence a purpose to set aside local price regulations or to prohibit
the States from taking punitive measures against violators of such
regulations. P. 272.

5. An unexpressed purpose of Congress to set aside statutes of the
States regulating their internal affairs is not lightly to be inferred
and ought not to be implied where the legislative command, read
in the light of its history, remains ambiguous. P. 275.

6. The same considerations which sustain the rule against statutory
repeals by implication apply as well when the question is one of
nullification of state power by congressional legislation. P. 275.

7. Assuming that the Secretary of War could by regulation set aside
the state’s price legislation which it has made applicable to govern-
ment contractors, it appears plainly from a consideration of pertinent
regulations that he has not done so. P. 278.

344 Pa. 635, 26 A. 2d 431, affirmed.

ArpEAL from the affirmance of a judgment, 148 Pa.
Super. 261, 24 A. 2d 717, sustaining an order of the Milk
Control Commission denying an application for renewal
of a license.

Solicitor General Fahy argued the cause for the United
States; Mr. Harris C. Arnold for Penn Dairies, Inc. A4s-
sistant Attorney General Shea and Messrs. Archibald Coz,
Morton Liftin, and Gerald A. Gleeson were with them on
the brief, for appellants.

The United States is immune from state regulation of
the price term of its purchase contracts. When the dual
system of government results in conflict between state
regulation and federal activities, the former must yield
under the supremacy clause of Article VI. McCulloch v.
Maryland, 4 Wheat. 316, 427.
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The statute and order are equivalent to a direction to
the United States not to purchase milk in Pennsylvania
at prices below those specified by state authorities.

Though the enforcement provisions of the statute are
aimed exclusively at the seller, the impact of the regulation
is upon the purchaser. Cf. Federal Land Bank v. Bismarck
Co.,3141U.8S.95; Alabama v. King & Boozer, 314 U. S. 1.

So vital a federal function as the purchase of supplies
for the armed forces is within the constitutional immunity.
Johnson v. Maryland, 2564 U. S. 51, 56.

Whatever may be the propriety of the test of discrim-
ination in determining the validity of state tax laws
applied to persons dealing with the United States, the
test has no application to sustain the validity of a direct
regulation of the activities of the United States itself.

The Constitution reflects the determination of the
Founders that the procurement of supplies for the Army
is a matter of national concern, to be regulated by the
elected or appointed representatives of all the people and
not controlled by single States in their local interests. It
vests the power “To raise and support Armies” in Con-
gress and not in the States. Const., Art. I, § 8, cl. 11.

Where the legal incidence of the state regulation is on
the United States because the state law itself fixes for
local economic reasons the terms on which the United
States may come into the State and purchase Army sup-
plies from its citizens, then the state law passes beyond
the line of local affairs and becomes a direct regulation of
the United States and of the support of the Army.

The decisions of this court concerning intergovern-
mental tax immunity also show that the price regulation
18 invalid because its incidence is on the United States.

The price regulation here involved does not rest ex-
clusively upon the contractor, as did the sales tax which
was upheld in Alabama v. King & Boozer, 314 U. S. 1.

The regulation impinges upon the federal government as
513236—43—vol. $18——21
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fully and directly as did the sales tax invalidated in
Federal Land Bank v. Bismarck Co., 314 U. S. 95, which
was required by law to be passed on to the purchasing
land bank. f

Congress has regulated federal purchases in a way
essentially inconsistent with the Pennsylvania price reg-
ulation. The policy of the federal competitive bidding
statutes, and the purchasing procedure adopted under
the authorization of Title II of the First War Powers
Act, 1941, 55 Stat. 838, cannot be harmonized with the
application of the Pennsylvania law to federal purchases.
Since Congress undoubtedly has power to regulate the
subject, the inconsistent state regulation must yield.
Const., Art. VI; Northern Securities Co. v. United States,
193 U. 8. 197; Florida v. Mellon, 273 U. S. 12. Ci.
Cloverleaf Butter Co. v. Patterson, 315 U, S. 148.

If minimum prices established under state authority
bind bidders for government contracts, there will be no
“lowest responsible bidder,” for where the minimum fixed
by state law is above the economic minimum, several bid-
ders will quote the fixed price. Thus, the United States
will be denied the full benefit of price competition.

While the necessities of war have compelled some relax-
ation of the competitive bidding requirements for public
procurement, the Pennsylvania price regulation also con-
flicts with the emergency methods of purchase. Title II
of the First War Powers Act, 1941, 55 Stat. 838, empowers
the President to authorize government agencies exer-
cising functions related to the war effort “to enter into
contracts . . . without regard to the provisions of law
relating to the making . . . of contracts.” By Executive
Order No. 9001 of December 27, 1941 (6 F. R. 6787), the
President authorized the War and Navy Departments and
the United States Maritime Commission to exercise such
powers, and provided that, in the absence of any other
limitation fixed by law, “the fixed fee to be paid the Con-
tractor as a result of any cost-plus-a-fixed-fee contract
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entered into under the authority of this Order shall not
exceed seven per centum of the estimated cost of the con-
tract . . .” Tit.II, § 7. A minimum price to be charged
uniformly by all distributors, regardless of their individual
costs, may of course be more than the “cost plus a fixed
fee” envisaged by the Executive Order.

Mr. Frank E. Coho, Deputy Attorney General of Penn-
sylvania, with whom Messrs. Claude T'. Reno, Attorney
General, and E. Russell Shockley were on the brief, for
appellee. ;

When the Government enters into a contract, it gen-
erally has the same rights and obligations as individuals.
Cooke v. United States, 91 U. S. 389; Christie v. United
States, 237 U. S. 234; United States v. Spearin, 248 U. S.
132; United States v. Atlantic Dredging Co., 253 U. 8. 1;
United States v. Bethlehem Steel Corp., 315 U. S. 289;
E. E. Naylor, Liability of the United States Government
in Contract, 14 Tulane Law Review 580, 584 (1940).
Kemp v. United States, 38 F. Supp. 568, 570.

The immunity of the United States and its agents does
not extend to those with whom it contracts to furnish ma-
terial or to render services. James Stewart & Co. v. Sadra-
kula, 309 U. S. 94, 105; James v. Dravo Contracting Co.,
302 U. S. 134, 152.

If the result of such contracts is to induce cut-throat
competition among milk dealers competing for the federal
business, the final result may well be that all but a few
dealers will be driven out of business.

That the Government may have to pay more than it
would under the contract is not such a burden upon the
Government that the contractor is excused from obeying
‘;ge order. James v. Dravo Contracting Co., 302 U. S.

4.

Indiantown Gap Military Reservation, although now
being used by the United States Government, is subject
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to the jurisdiction of Pennsylvania. No law, sale or lease
from Pennsylvania has conveyed exclusive jurisdiction
to the United States. No Act of Congress has taken
away from Pennsylvania the right to enforce the Milk
Control Law. See James Stewart & Co. v. Sadrakula,
309 U. S. 94.

Enforcement of the Commission’s minimum price or-
der does not conflict with federal statutes requiring com-
petitive bidding.

The United States is required to let contracts to the
lowest responsible bidders. A contractor who does not
comply with state laws to which he is subject should not
be considered a “responsible bidder.”

The United States has not exercised any war or emer-
gency power that would oust the state Commission of
authority to regulate the appellant. Congress has not
attempted to make regulations concerning the produc-
tion, processing, bottling and distribution of milk in and
about its reservations, and the power to make such regu-
lations remains with the States. See United States v.
Bethlehem Steel Corp., 315 U. S. 289.

Mg. CHIEF Justick STONE delivered the opinion of the
Court.

Decision of this case turns on the question whether the
minimum price regulations of the Pennsylvania Milk Con-
trol Law of April 28, 1937, P. L. 417, Purdon’s Pa. Stat.
Ann., Tit. 31, § 700j, may constitutionally be applied to
the sale of milk by a dealer to the United States, the sale
being consummated within the territorial limits of the
state in a place subject to its jurisdiction.

The Pennsylvania Milk Control Law establishes a milk
control commission, § 201, with authority to fix prices for
milk sold within the state wherever produced, §§ 801-803,
including minimum wholesale and retail prices for milk
sold by milk dealers to consumers, § 802, and to issue rules,
regulations and orders to effectuate this authority, § 307.
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In the fall of 1940 the United States established, under
a permit from the Commonwealth of Pennsylvania, a
military encampment on lands belonging to the Common-
wealth. As is conceded, the permit involved no surrender
of state jurisdiction or authority over the area occupied
by the camp. On February 1, 1941, the purchasing and
contracting officer at the encampment, an officer of the
Quartermaster Corps of the United States Army, invited
bids for a supply of milk for the period from March 1 to
June 30, 1941, for consumption by troops stationed at the
camp. On February 4, the Milk Control Commission sent
a notice to interested parties, including appellant, Penn
Dairies, Inc., a Pennsylvania corporation, addressed to
“all milk dealers interested in submitting bids to furnish
milk to the United States Government” at the encamp-
ment. The notice was accompanied by the Commission’s
Official General Order No. A-14, § 4-B of which pre-
seribed the “minimum wholesale prices to be charged by or
paid to milk dealers.”” The notice announced that the
unit prices specified for sales to institutions by that section
of the order should be considered in the preparation of
bids and that sales of milk at prices below the prescribed
minima would be construed as violations of the milk con-
trol law. The dairy submitted a bid offering to sell milk
n wholesale quantities at prices substantially below those
prescribed by the Commission. Its bid was accepted by a
War Department Purchase Order of March 1, 1941, the
contract was awarded to it as the lowest bidder, and it
performed the contract by deliveries of the milk at the
contract price—all within the state.

On March 5, 1941, the Commission, pursuant to §§ 404
and 405 of the Milk Control Act, issued a citation to the
d&iry to show cause why its application for a milk dealer’s
license for the year beginning May 1, 1941, should not be
depied because of its sale and delivery of the milk at
prices below the minima fixed by the Commission’s order.
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Section 404 makes the grant of a license mandatory save
in circumstances not now material, but provides that the
Commission may deny or cancel a license where the ap-
plicant or licensee “has violated any of the provisions of
this Act or any of the rules, regulations or orders of the
Commission . . .”

The dairy’s answer to the citation challenged the con-
stitutional authority of the state to regulate prices charged
to the United States. After a hearing the Commission
denied the dairy’s license application because of its sale
of milk to the United States at prices below those fixed
by the Commission. The Commission’s order was sus-
tained on review by the Court of Common Pleas of Lan-
caster County. The Superior Court affirmed this judg-
ment, 148 Pa. Super. 261,24 A. 2d 717, in an opinion which
was adopted by the Supreme Court of Pennsylvania, 344
Pa. 635, 26 A. 2d 431, both courts holding that the Com-
mission’s price-fixing order was applicable to sales of milk
made to the United States, and that as thus applied the
statute did not impose an unconstitutional burden on the
United States or otherwise infringe the Constitution or
laws of the United States. The case comes here on appeal
under § 237 of the Judicial Code. The government was
granted leave to intervene in the Court of Common Pleas,
and has participated in all subsequent stages of the
litigation.

Appellants urge that the Pennsylvania Milk Control
Act, as applied to a dealer selling to the United States,
violates a constitutional immunity of the United States,
and also conflicts with federal legislation regulating pur-
chases by the United States and therefore cannot consti-
tutionally apply to such purchases.

Appellants’ first proposition proceeds on the assump-
tion that local price regulations normally controlling milk
dealers who carry on their business within the state, when
applied to sales made to the government, so burden it
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or so conflict with the Constitution as to render the regu-
lations unlawful. We may assume that Congress, in
aid of its granted power to raise and support armies, Ar-
ticle I, § 8, cl. 12, and with the support of the supremacy
clause, Article VI, § 2, could declare state regulations like
the present inapplicable to sales to the government. Cf.
Pittman v. Home Owners’ Loan Corp., 308 U. S. 21, 33;
Federal Land Bank v. Bismarck Co., 314 U. 8. 95, 101-04;
Parker v. Brown, 317 U. S. 341, 350-351, and cases cited.
But there is no clause of the Constitution which purports,
unaided by Congressional enactment, to prohibit such
regulations, and the question with which we are now
concerned is whether such a prohibition is to be implied
from the relationship of the two governments established
by the Constitution.

We may assume also that, in the absence of Congres-
sional consent, there is an implied constitutional immu-
nity of the national government from state taxation and
from state regulation of the performance, by federal of-
ficers and agencies, of governmental functions. Ohio v.
Thomas, 173 U. S. 276; Johnson v. Maryland, 254 U. S.
51; Hunt v. United States, 278 U. S. 96; Arizona v. Cali-
fornia, 283 U. 8. 423. But those who contract to furnish
supplies or render services to the government are not such
agencies and do not perform governmental functions,
Metcalf & Eddy v. Mitchell, 269 U. S. 514, 524-5; James
v. Dravo Contracting Co., 302 U. S. 134, 149; Buckstaff
Co. v. McKinley, 308 U. 8. 358, 362-63 and cases cited; cf.
Susquehanna Co. v. Tax Comm’n, 283 U. 8. 291, 294 ; Hel-
vering v. Mountain Producers Corp., 303 U. S. 376, 385—
86, and the mere fact that non-discriminatory taxation
or regulation of the contractor imposes an increased eco-
nomic burden on the government is no longer regarded
as bringing the contractor within any implied immunity
of the government from state taxation or regulation.
Alabama v. King & Boozer, 314 U. 8. 1, 9, and cases cited;
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Baltimore & Annapolis R. Co. v. Lichtenberg, 176 Md.
383, 4 A. 2d 734, s. c., United States v. Baltimore & An-
napolis R. Co., 308 U. S. 525.

Here the state regulation imposes no prohibition on the
national government or its officers. They may purchase
milk from whom and at what price they will, without in-
curring any penalty. See the opinion below, 148 Pa.
Super. 270-71. As in the case of state taxation of the
seller, the government is affected only as the state’s regu-
lation may increase the price which the government must
pay for milk. By the exercise of control over the seller,
the regulation imposes or may impose an inecreased eco-
nomic burden on the government, for it may be assumed
that the regulation if enforcible and enforced will increase
the price of the milk purchased for consumption in Penn-
sylvania, unless the government is able to procure a sup-
ply from without the state, see Baldwin v. Seelig, 294 U. S.
511. But in this burden, if Congress has not acted to
forbid it, we can find no different or greater impairment
of federal authority than in the tax on sales to a govern-
ment contractor sustained in Alabama v. King & Boozer,
supra; or the state regulation of the operations of a truck-
ing company in performing its contract with the govern-
ment to transport workers employed on a Public Works
Administration project, upheld in Baltimore & Annapolis
R. Co. v. Lichtenberg, supra; or the local building regula-
tions applied to a contractor engaged in constructing a
postoffice building for the government, sustained in Stew-
art & Co. v. Sadrakula, 309 U. S. 94.

The trend of our decisions is not to extend governmental
immunity from state taxation and regulation beyond the
national government itself and governmental functions
performed by its officers and agents. We have recognized
that the Constitution presupposes the continued existence
of the states functioning in coérdination with the na-
tional government, with authority in the states to lay
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taxes and to regulate their internal affairs and policy,
and that state regulation like state taxation inevitably
imposes some burdens on the national government of the
same kind as those imposed on citizens of the United States
within the state’s borders, see Metcalf & Eddy v. Mitchell,
supra, 523-24. And we have held that those burdens,
save as Congress may act to remove them, are to be re-
garded as the normal incidents of the operation within
the same territory of a dual system of government, and
that no immunity of the national government from such
burdens is to be implied from the Constitution which es-
tablished the system, see Graves v. New York ex rel.
O’Keefe, 306 U. S. 466, 483, 487.

Since the Constitution has left Congress free to set aside
local taxation and regulation of government contractors
which burden the national government, we see no basis
for implying from the Constitution alone a restriction upon
such regulations which Congress has not seen fit to impose,
unless the regulations are shown to be inconsistent with
Congressional policy. Even in the case of agencies created
or appointed to do the government’s work we have been
slow to infer an immunity which Congress has not granted
and which Congressional policy does not require. Recon-
struction Finance Corp. v. Menihan Corp., 312 U. S. 81,
and cases cited; Colorado Bank v. Bedford, 310 U. S. 41,
53, and cases cited; cf. Baltimore National Bank v. Tax
Commission, 297 U. S. 209. Our inquiry here, therefore,
must be whether the state’s regulation of this contractor in
amatter of local concern conflicts with Congressional legis-
lation or with any discernible Congressional policy.

To establish such a conflict the government places its
reliance on Acts of Congress requiring competitive bidding
in the purchase of supplies for the Army. Section 3709 of
the Revised Statutes, 41 U. S. C. § 5, requires public adver-
tising for all government purchases save “when immediate
delivery or performance is required by the public ex-
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igency.”* A similar provision had appeared in § 5 of the
Act of March 3, 1809, 2 Stat. 536, which required all pur-
chases by the Treasury, War or Navy Departments to be
made “by open purchase, or by previously advertising for
proposals respecting the same.” The Appropriation Act
of March 2, 1901, 31 Stat. 905, and subsequent appropria-
tion acts, included a provision requiring public advertising
for the purchase of all supplies for the use of the Army,
with exceptions not now material, “except in case of emer-
gency or where it is impracticable to secure competition”
and requiring the purchase of such supplies “where the
same can be purchased the cheapest, the quality and cost
of transportation and the interests of the Government con-
sidered.” 10 U.S.C. §1201. And a provision enacted as
part of the Appropriation Act of July 5, 1884, 23 Stat. 109,
10 U. S. C. § 1200, requires that all purchases of quarter-
master’s supplies be made by contract after public notice
and that the award be made to “the lowest responsible
bidder for the best and most suitable article, the right being
reserved to reject any and all bids.”

It is to be noted that while these statutes direct govern-
ment officials to invite competitive bidding by contractors
undertaking to furnish Army supplies, and also require
them to accept the lowest responsible bid if any is ac-
cepted, they do not purport to set aside local price regu-
lations or to prohibit the states from taking punitive
measures for violations of such regulations. They are
wholly consistent with the continued existence of such
price regulations, and with the acceptance by govern-
ment officers of the regulated price where that is the low-

1 This provision was derived from § 10 of the Appropriation Act of
Mar. 2, 1861, 12 Stat. 220, which in turn was a reénactment of § 3 of the
Appropriation Act of June 23, 1860, 12 Stat. 103. Like the Act of
March 2, 1901, R. S. § 8709 has been construed as inapplicable where
competition is impracticable. 38 Op. Atty. Gen. 164, 174; 39 Op. Atty.
(en. 111; 17 Op. Atty. Gen. 84, 87.
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est bid, or the omission of competitive bidding in
circumstances where local price regulations render it “im-
practicable to secure competition.” Nor are we able to
discern, in the language or legislative history of these or
related statutes regulating government contracts, any
indication that low cost was such a controlling considera-
tion with Congress as to justify an inference that Con-
gress intended to displace state regulations affecting the
price of articles purchased by the government. The rea-
son for the passage of § 5 of the Act of March 3, 1809, has
been said to be “to throw additional safeguards around
this subject; to prevent favoritism, and to give to the
United States the benefit of competition . . .” 2 Op.
Atty. Gen. 257, 259.

We are not advised of any statute in which Congress
has undertaken to set aside state laws affecting the price
of goods supplied to the government in order to secure a
lower price than would otherwise be obtainable. And
Congress has often required the inclusion in government
contracts of terms not directly related to the interests of
the government as purchaser, which have the effect of
increasing cost. Title III, § 2 of the Act of March 3,
1933, 47 Stat. 1520, 41 U. S. C. §§ 10 (a)-10 (¢), requires
the use of American-produced goods on all public works
contracts unless the head of the department finds that the
use of such materials is “impracticable” or would “un-
reasonably increase the cost.” The Eight Hour Law of
August 1, 1892, 27 Stat. 340, as amended, 40 U. 8. C.
§§ 321-326, limits to eight hours per day the work of per-
sons employed by contractors with the government and
requires all government contracts to include provisions to
that effect. The Davis-Bacon Act of March 3, 1931, 46
Stat. 1494, as amended, 40 U. S. C. § 276 (a), requires all
contracts for public buildings to contain prevailing mini-
mum wage provisions, and the Walsh-Healey Act, 49 Stat.
2036, 41 U. 8. C. § 35, requires the inclusion in all gov-
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ernment contracts in excess of $10,000 of provisions re-
quiring the contractor’s adherence to preseribed minimum
wages, maximum hours, restrictions on employment of
child labor and requirements for safety of working
conditions.?

Evidence is wanting that Congress, in authorizing com-
petitive bidding, has been so concerned with securing the
lowest possible price for articles furnished to the govern-
ment that it wished to set aside all local regulations
affecting price. On the contrary Congress has regarded
the field of public contracts as one over which to exercise
its supervisory legislative powers in safeguarding interests

2 The Military Appropriation Act of 1941, 55 Stat. 372, requires the
purchase of food and clothing produced in the United States unless none
of satisfactory quality is available in sufficient quantity and at “reason-
able prices.” And successive Appropriation Acts materially restrict
the use of appropriated funds by the Quartermaster Corps to purchase
oleomargarine or butter substitutes. E. g. 49 Stat. 1285, 50 Stat. 449,
52 Stat. 649, 53 Stat. 600, 54 Stat. 358, 55 Stat. 372. See also R. 5.
§ 3716, 10 U. 8. C. § 1202 (preference to articles of domestic production
“conditions of price and quality being equal”).

The War Department, by Procurement Circular No. 4, February 9,
1938, and Procurement Circular No. 10, January 26, 1942, issued pur-
suant to Par. 5 (h) of AR 5-140, provided for the inclusion in Army
contracts of provisions requiring the bidder to certify to his compliance
with any applicable marketing agreement, license, or order, executed
or issued by the Secretary of Agriculture pursuant to the Agricultural
Marketing Agreement Act of 1937, 7 U. S. C. §§ 601 et seq. All Pro-
curement Circulars have since been rescinded, see infra n. 3.

See also Executive Order No. 325-A, May 18, 1905 (convict labor),
temporarily suspended by Executive Order No. 9196, July 9, 1942;
Executive Orders Nos. 6246, Aug. 10, 1933, and 6646, March 14, 1934
(compliance with Codes of Fair Competition).

Despite the enactment of § 201 of the First War Powers Act, Dec. 18,
1941, 55 Stat. 839, empowering the President to authorize contracts to
be entered into without regard to provisions of existing law, the Walsb—
Healey Act, the Davis-Bacon Act, and the Eight Hour Law remain
applicable to all government contracts, Executive Order No. 9001, -
Dec. 27, 1941.
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which may conflict with the needs of the government
viewed solely as purchaser. An unexpressed purpose of
Congress to set aside statutes of the states regulating
their internal affairs is not lightly to be inferred and ought
not to be implied where the legislative command, read in
the light of its history, remains ambiguous. Consider-
ations which lead us not to favor repeal of statutes by
implication, United States v. Borden Co., 308 U. S. 188,
198-9; United States v. Jackson, 302 U. S. 628, 631;
Posadas v. National City Bank, 296 U. S. 497, 503-5,
should be at least as persuasive when the question is one
of the nullification of state power by Congressional
legislation.

Hence, in the absence of some evidence of an inflexible
Congressional policy requiring government contracts to
be awarded on the lowest bid despite noncompliance with
state regulations otherwise applicable, we cannot say that
the Pennsylvania milk regulation conflicts with Congres-
sional legislation or policy and must be set aside merely be-
cause it increases the price of milk to the government.
It would be no more than speculation for us to say that
Congress would consider the government’s pecuniary in-
terest as a purchaser of milk more important than the
interest asserted by Pennsylvania in the stabilization of
her milk supply through control of price. Courts should
guard against resolving these competing considerations of
policy by imputing to Congress a decision which quite
clearly it has not undertaken to make. Furthermore we
should be slow to strike down legislation which the state
concededly had power to enact, because of its asserted bur-
den on the federal government. For the state is power-
less to remove the ill effects of our decision, while the
national government, which has the ultimate power,
remains free to remove the burden.

The government, in support of its position, points to
Army Regulation 5-100, Paragraph 11d, which was in
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effect at the time this contract was entered into and per-
formed,* and which read as follows:

“State price-fixing laws.—Appropriated funds may not
be used for payments under awards upon invitations for
bids containing restrictive requirements of showing com-
pliance with State price-fixing laws relating to services,
commodities, or articles necessary to be purchased by the
United States until there has been an authoritative and
final judicial determination that such State statutes are
applicable to such contracts. It is not the duty or re-
sponsibility of contracting officers of the Federal Gov-
ernment, by means of restrictive specifications, to enforce
contractors to comply with the requirements of price-
fixing acts of a State. See 16 Comp. Gen. 97, 348; 17 id.
287; 19id. 614.”

Two observations are to be made with respect to this
regulation. The statutes authorizing the Secretary of
War “to prescribe rules and regulations to be observed
in the preparation and submission and opening of bids
for contracts under the War Department,” 20 Stat. 36,
22 Stat. 487, 5 U. 8. C. § 218, give no hint of any delega-
tion to the Secretary or his subordinates of power to do
what Congress has failed to do—restrict the application
of local regulations, otherwise applicable to government
contractors, which increase price. And the regulation
itself is at most a direction to contracting officers not to

3 All of the Army Regulations and Procurement Circulars referred to
in this opinion were rescinded on the adoption of War Department
Procurement Regulations, effective July 1, 1942, Code of Federal
Regulations, Title 10, §81, 7 Fed. Reg. 8082. See Procurement
Regulation 1, Pars. 102, 103. Paragraph 209 of Procurement Regula-
tion 2—issued under the authority of § 201 of the First War Powers
Act, December 18, 1941, 55 Stat. 839, and Executive Order No. 9001,
December 27, 1941—provides that all contracts shall be placed by
negotiation save where formal advertising is authorized by the
Director of Purchases of the War Production Board.
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assume by their specifications for bids any responsibility
for requiring compliance with local price regulations be-
fore it is judicially determined whether such regulations
are applicable to government contracts.

That such is the meaning of the regulation is made
plain by reference to the opinions of the Comptroller
General, cited in the regulation. All rest on the reason-
ing of Panhandle Oil Co. v. Knox, 277 U. S. 218, and
like cases, which were overruled in Alabama v. King &
Boozer, supra. The Comptroller General held that since
the constitutional applicability of local price regulations
to government contractors was doubtful, the right of the
government to challenge their validity should not be fore-
closed by contractual provisions, and that in the absence
of a judicial determination of their applicability a bid
which failed to comply with such price regulations could
not for that reason be rejected.

When Paragraph 11d was adopted, Paragraph 4g of
Army Regulation 5-240 defined the situations in which,
because it was deemed “impracticable to secure competi-
tion,” supplies might, under 10 U. S. C. § 1201, be pur-
chased in the open market without advertising.
Paragraph 4g (3) declared that such a situation arose
“when the price is fixed by federal, state, municipal or
other competent legal authority,” a clear indication that
state price regulations were not thought to be inapplicable
to sales under Army contracts.* After the present suit

*In a memorandum to the Undersecretary of War dated April 16,
1941, after the present litigation had been instituted, the Judge Advo-
cate General expressed the opinion that in view of the apparent
conflict between the terms of AR 5-240, Par. 4g (3) and AR 5-100,
Par. 11d (at that time renumbered as Par. 11e), the former regulation
applied only in exceptional situations and was not effective to make
applicable to government contractors price-fixing regulations such as
that here involved. The Judge Advocate General referred to the
“consistent, position” taken by the War Department “that price-fixing
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was begun subparagraph 3 was eliminated. The only
effect of this elimination was to remove the conflict of that
paragraph with the “hands off policy” of the War Depart-
ment adopted by Army Regulation 5-100, Paragraph
11d.

Even though it be assumed that the Secretary could
by regulation set aside the state’s price legislation which
it has made applicable to government contractors, he
plainly has not done so. He has left the question of its
applicability to be settled by this Court’s determination
of the scope of the government’s immunity under the laws
and Censtitution of the United States. In the meantime
he has adopted a specific policy of not including, in gov-
ernment contracts, terms requiring the contractor’s com-
pliance with state price-fixing legislation, thus avoiding
any action which could be construed as an assent to the
application of such legislation to government contractors
in ecircumstances, if any, where it would without
affirmative assent be inapplicable.

We are unable to find in Congressional legislation,
either as read in the light of its history or as construed by
the executive officers charged with the exercise of the con-
tracting power, any disclosure of a purpose to immunize
government contractors from local price-fixing regulations
which would otherwise be applicable. Nor, in the cir-
cumstances of this case, can we find that the Constitution,
unaided by Congressional enactment, confers such an im-
munity. It follows that the Pennsylvania courts rightly
held that the Constitution and laws of the United States
did not preclude the application of the Pennsylvania Mitk

measures of the states have no application to procurements by the
War Department.” But we do not understand from this or other
memoranda of the Judge Advocate General that the position referre.d
to is any broader than that expressed in Par. 11d of AR 5-100 and in
the opinions of the Comptroller General to which that paragraph
refers.
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Control Law to appellant Penn Dairies, Inc., by denial of
its license application. B

Mge. JusticE RUTLEDGE took no part in the considera-
tion or decision of this case.

Mg. Justick MURPHY, concurring:

I agree with the opinion of the Court that neither Con-
gressional legislation nor the implications of the Constitu-
tion prevent the application of the minimum price re-
quirements of the Pennsylvania Milk Control Law to the
sale of milk by a dealer to the United States, but wish to
emphasize a phase of the question which I believe is most
important.

We are not concerned here with just an ordinary state
regulatory statute of non-discriminatory character which
affects the federal government in some degree, but with
a general measure designed to safeguard the health and
well-being of the public by insuring an adequate supply
of wholesome milk at stable prices.* The preservation of
public health is a matter of grave and primary concern
to the states and the nation at all times, but even more
so in time of war. Then indeed a healthy citizenry is es-
sential to national survival, for the waging of modern
“total war,” if it is to be done with maximum effective-
ness, requires a sound and healthy people, as well as a
sturdy fighting force.

*Section 101 of the Pennsylvania law declares that the milk in-
dustry “is a business affecting the public health and affected with a
bublic interest,” and that the purpose of the Act is to regulate and
control the industry “for the protection of the public health and
welfare and for the prevention of fraud.” Section 801 requires the Milk
Sontrol Commission to ascertain and maintain such prices for milk
“as will be most beneficial to the public interest, best protect the milk
ndustry of the Commonwealth and insure a sufficient quantity of
pure. and wholesome milk to inhabitants of the Commonwealth, having
special regard to the health and welfare of children residing therein.”

513236—43—vol. 318——22
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In this country with its heterogeneous population liv-
ing under diverse conditions in widely separated areas,
state and local authorities are best qualified to determine
what measures are most appropriate and necessary to pro-
mote the health and well-being of the people within their
borders, and they should be given the widest possible lati-
tude to solve their special problems as they think best.
The whole framework of our federal system is based upon
this principle. It has contributed to our strength and
g solidarity as one people. It should be the aim of all fed-
eral procurement officers, military or civilian, to harmo-
nize their work so far as possible with this broad policy of
government. Such an aim is in accord with the spirit
[ of our laws and the character of our institutions and
will best insure whole-hearted support of the military
program.
|. In my opinion it is of greater importance to the nation
1
i

at war and to its military establishment that high stand-
ards of public health be maintained than that the military
i procurement authorities have the benefit of unrestrained
competitive bidding and lower prices in the purchase of
" needed milk supplies. That the United States must pay
1.6¢ more per quart for milk in Pennsylvania hardly means
! the collapse of the war effort. But it is common knowl-
| edge that armies frequently suffer more from the ravages
of disease and sickness than from the perils of combat,
r and, if milk vendors dealing with the United States n.eed
I not comply with Pennsylvania’s minimum price require-
ments, the effectiveness of Pennsylvania’s law is consid-
erably reduced for it is conceded that the instant order
1 is the largest single one ever given for milk within the
' State. This reduced effectiveness may have serious and
L unwanted repercussions not only upon civilian health but
| that of the military personnel stationed there as well.
i In the conduct of the war as well as in other relations,
the larger interests of the federal government and the
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nation as a whole will not suffer, nor will constitutional
arrangements be prejudiced, if procurement officers are
obliged to conduct their activities within the general
framework of state laws enacted within reasonable limits
to safeguard the public health and safety. If Alabama
for the purpose of revenue can, consistently with the
Constitution, require government contractors to pay sales
and use taxes upon materials used in a cost plus a fixed fee
construction contract, the effect of which is to increase the
cost of construction to the federal government (4labama
v. King & Boozer,314 U. 8. 1; Curry v. United States, 314
U. S. 14), there is all the more reason why Pennsylvania,
acting to protect the public health, can require, until Con-
gress makes clear its wishes otherwise, a dealer selling
milk to the United States to adhere to its minimum price
requirements. This is not to say that the States may
exercise direct control over the actions of federal officials,
military or otherwise, or that Congress may not invalidate
or suspend local regulations insofar as they affect trans-
actions with the federal authorities. If Congress deter-
mines that the enforcement of the Pennsylvania law
against dealers selling to the United States interferes with
its power to wage war, and forbids its application to them,
we have a different question. See Federal Land Bank v.
Bismarck Co.,314 U.S.95. As yet it has not done so, and
in the absence of such a measure, I can perceive no neces-
sity or adequate justification either in law or constitutional
theory for holding Pennsylvania’s regulation void as
applied here.

Mg. Jusrice DoucLas, dissenting:

The contract with Penn Dairies was made by the War
Department acting through the Quartermaster of the
Army. The Quartermaster Corps, one of the statutory
branches of the Regular Army (41 Stat. 759, 10 U. S. C.
3 4) is charged “under the authority of the Secretary of
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War” with the “purchase and procurement for the Army
of all supplies of standard manufacture and of all supplies
common to two or more branches” of the Army, with
exceptions not material here. 39 Stat. 170, 41 Stat. 766,
10 U. 8. C. § 72. The procedure which controls purchases
of supplies by the Quartermaster Corps is governed by
the statutes and by the Army Regulations. There are
statutory requirements for competitive bidding as respects
the purchase of “all supplies” * and with particular refer-
ence to supplies purchased “for immediate use.”? The
only exception relevant here is the case “where it is
impracticable to secure competition.” 10 U, 8. C. § 1201.
The policy is plain—it is intended that the United States
should get the full benefit of price competition in its

1“Except in cases of emergency or where it is impracticable to
secure competition, or in cases otherwise provided for, the purchase
of all supplies for the use of the various departments, and posts of
the Army and of the branches of the Army service shall only be made
after advertisement; and said supplies shall be purchased where the
same can be purchased the cheapest, quality and cost of transporta-
tion and the interests of the Government considered.” 381 Stat. 905,
32 Stat. 514, 10 U. 8. C. § 1201. And see R. S. § 3709, 41 U. 8. C.
§ 5.

2 “All purchases of regular and miscellaneous supplies for the Army
furnished by the Quartermaster Corps for immediate use shall be made
by the officers of such corps, under direction of the Secretary of War,
at the places nearest the points where they are needed, the conditions
of cost and quality being equal: Provided, That all purchases of
said supplies, except in cases otherwise provided for, and except in
cases of emergency, which must be at once reported to the Secretary
of War for his approval, shall be made by contract after public notice
of not less than ten days for small amounts for immediate use, and
of not less than from thirty to sixty days whenever, in the opinion of
the Secretary of War, the circumstances of the case and conditions of
the service shall warrant such extension of time. The award in every
case shall be made to the lowest responsible bidder for the best and
most suitable article, the right being reserved to reject any and all
bids.” 23 Stat. 109, 37 Stat. 591, 10 U. S. C. § 1200.




PENN DAIRIES ». MILK CONTROL COMM’N. 283

261 Doucras, J., dissenting.

purchases of Army supplies. See United States v. Purcell
Envelope Co., 249 U. S. 313, 318.

Statutory authority is vested in the Secretary of War
to preseribe rules and regulations covering the preparation,
submission, and opening of bids “for contracts under the
War Department.” 20 Stat. 36, 22 Stat. 487, 5 U. S. C.
§ 218. The Secretary pursuant to this authority has
issued numerous regulations governing competitive bid-
ding. Regulation No. 5-100, Par. 11d, August 7, 1940,
specifically prohibits use of appropriated funds_for pay-
ments under contracts containing prices fixed by state law
“until there has been an authoritative and final judicial
determination that such State statutes are applicable to
such contracts.” ® The policy of the War Department has
been well established. The Judge Advocate General
stated in April 1941 that “the War Department has con-
sistently taken and maintained the position that price-
fixing measures of the states have no application to pro-
curements by the War Department.” Whatever am-
biguity may have existed in other regulations has been
removed.*

®This Regulation reads as follows: “Appropriated funds may not be
used for payments under awards upon invitations for bids containing
Testrictive requirements of showing eompliance with State price-fixing
laws relating to services, commodities, or articles necessary to be pur-
chased by the United States until there has been an authoritative and
final judicial determination that such State statutes are applicable to
such contracts. It is not the duty or responsibility of contracting
qfﬁcers of the Federal Government, by means of restrictive specifica-
tlons, to enforce contractors to comply with the requirements of price-
fixing acts of a State.”

* Army Reg. No. 5-240, February 11, 1936, as amended July 6, 1938,
provided in paragraph (4) (g) (3) that “purchase may be made in the
open market without competition” when the “price is fixed by Federal,
State, municipal, or other competent legal authority.” It should be
noted that this was a permissive and not a mandatory requirement.
On May 10, 1941, paragraph (4) (g) was amended so as to omit any
reference to governmental price fixing.
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We have then regulations of the War Department made
pursuant to powers delegated by Congress and which
prohibit the Army’s contracting officers from waiv-
ing competitive bidding merely because prices are fixed
by the states. I am unable to see why they are not valid
regulations. Congress has said that competitive bidding
“shall” be required except where it is “impracticable to
secure competition.” 10 U.S.C. §1201. The word “im-
practicable” does not suggest that wherever there is state
price-fixing competitive bidding is not required. A thing
is “impracticable” to do when it is infeasible or incapable
of being done. The contract which the Quartermaster
made with Penn Dairies is conclusive of the fact that it
was not “impracticable” to obtain the milk through com-
petitive bidding. A regulation which interprets “im-
practicable” so as not to preclude competitive bidding be-
cause of state price-fixing stays well within the scope of
the rule making power. These War Department regula-
tions accordingly “have the force of law.” Standard Ol
Co. v. Johnson, 316 U. S. 481, 484, and cases cited. Their
application in this case therefore has no less force and
effect than if it was specifically directed by Congress. We
have then an assertion of federal power in the field of price
control which by reason of the supremacy clause excludes
any exercise of a conflicting state power. See Sinnot v.
Davenport, 22 How. 227; McDermott v. Wisconsin, 228
U. 8. 115; Pennsylvania R. Co. v. Illinois Brick Co., 297
U. 8. 447; Hines v. Davidowitz, 312 U. 8. 52; Cloverleaf
Butter Co. v. Patterson, 315 U. S. 148.

ME. Justice Brack and Mg. JusTICE JACKSON join in
this dissent.
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No. 275. Argued January 12, 13, 1943.—Decided March 1, 1943.

1. The State of California is precluded by the Federal Constitution
(Art. I, §8, cl. 17, and the supremacy clause) from revoking the
license of a milk dealer for selling milk to the War Department at
less than the minimum price fixed by state law, where the sales
and deliveries were made on Moffett Field, which is subject to the
exclusive jurisdiction of the United States. Penn Dairies v. Milk
Control Comm’n, ante, p. 261, distinguished. P. 294.

2. Although, by the terms of the federal Government’s acquisition,
local law not inconsistent with federal policy was to remain in effect
until altered by federal legislation, the state law here involved was

enacted long after the transfer of sovereignty and was without force
in the enclave. P.204.

3. As sought here to be applied, the state law was not a regulation of
conduct wholly within the state’s jurisdiction. P. 295.
19 Cal. 2d 818, 123 P. 2d 442, reversed.

APPEAL from a judgment denying a writ of mandamus
to compel the dismissal of a proceeding pending before the
state Department of Agriculture for the revocation of
petitioner’s license as a distributor of milk.

Mr. Carey Van Fleet for appellant.

By special leave of Court, Solicitor General Fahy, with
whom Assistant Attorney General Shea and Messrs.
Archibald Cox and Morton Liftin were on the brief, for
the United States, as amicus curiae.

The State of California may not regulate the price at
which milk is sold to the United States. See brief for
apgglllants in Penn Dairies v. Milk Control Comm’n, ante,
b. N

California may not, consistently with due process, re-
vokq appellant’s license because it handled milk in Cali-
fornia which was subsequently sold on Moffett Field at
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prices below those fixed by the state law. First, in han-
dling the milk appellant was guilty of no act or omission
in California which was itself contrary to the public
policy of California; California has seized upon such acts
for the sole purpose of regulating contracts made beyond
its borders, which it lacks jurisdiction to econtrol directly.
Second, while a State may forbid conduet within its bor-
ders that is itself contrary to its public policy regardless
of the repercussions beyond its borders, it may not regu-
late conduct, otherwise within its competence to control,
for the sole purpose of regulating matters beyond its juris-
diction, even though the repercussions of the conduct be-
yond its jurisdiction in turn affect local policies.

It is immaterial that California was seeking to regu-
late the selling price of milk in the federal enclave in
order to effectuate a reasonable state policy. It is no
more permissible for a State to carry out local policies
by indirectly regulating matters beyond its competence
than it is for the State to do so by direet control.

The question is not whether California may interfere
in the domestic affairs of another State in order to carry
out her policies, but whether it can exercise by indirection
the power of exclusive legislation which the Constitu-
tion vests in Congress. No form of words enables a State
to reach “beyond her borders to regulate a subject which
was none of her concern because the Constitution has
placed control elsewhere.” Osborn v. Ozlin, 310 U. 8. 53,
62. The direction not to handle in California milk sold in
the federal enclave at prices below those fixed by state law
was therefore a nullity. It would be arbitrary, unrea-
sonable and a denial of due process for the appellees
officials to revoke the license without lawful grounds.

California may not erect barriers to commerce between
California and territory subject to the exclusive jurisdic-
tion of the United States for the purpose of fixing the price
at which her products are sold in such territory.
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The conduct which the statute attempts to regulate is
the preparation and transportation of milk which is to
move outside the State; the statute expressly forbids the
movement of milk from California into the federal enclave
unless the price at which it is sold in the enclave is con-
sidered adequate by California authorities to build up the
economy of the State. California has no more authority
to regulate such commerce than it would have if Moffett
Field were in another State.

Art. I, § 8, cl. 17 grants to Congress the power of “exclu-
sive legislation” over territory ceded by a State, and this
authority is enlarged by the “necessary and proper clause”
to include power to enact all appropriate incidental legis-
lation. In respect of such territory, therefore, Congress
has “the combined powers of a general and of a State gov-
ernment.”  Stoutenburgh v. Hennick, 129 U. S. 141, 147.
It may regulate the local affairs of a federal enclave in a
local way or it may extend the legislation into the States
to achieve its purposes wherever “necessary and proper.”
Cohens v. Virginia, 6 Wheat. 264, 424428, 447; O’Don-
oghue v. United States, 289 U. S. 516, 538-539. Conse-
quently Congress certainly has an affirmative power over
commerce between a State and a federal enclave, which
isat least as great as its power over commerce between two
States. It may determine the terms and conditions upon
which goods may enter and leave an enclave and may
remove any obstructions to the flow of goods into an en-
clave even though the obstruction exists on state territory.
Moreover, as Stoutenburgh v. Hennick, supra, shows, this
power is possessed by the Congress as part of the powers
of the general government and not as one of the powers
of a State.

The grant of affirmative power to Congress to regulate
commerce between a State and a federal enclave by impli-
cation forbids a State to regulate such commerce. The
Power of Congress is exclusive at least to the same extent
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that the power of Congress over commerce between two
States is exclusive.

That the California legislature regarded the statute as
a measure for protecting the public health does not sus-
tain it. An argument based upon such considerations was
made by New York and rejected in Baldwin v. Seelig, 294
U. 8. 511.

The effect on the income of California producers of sales
in the federal enclave at a competitive price is certainly
more remote than the effect upon the New York farmer
of the availability of cheaper milk in Vermont. In Cali-
fornia the danger is said to be that California dealers will
so impoverish themselves by selling milk at too low a price
on federal enclaves as to disable themselves from comply-
ing with the state law fixing the price which they must pay
to producers for the milk. It has been the judgment of
Congress and of the Department of Agriculture that milk
prices can be fixed and enforced at the producer level alone.
But whatever the danger, it does not justify California in
dealing with a local problem which is at first economic, and
only indirectly a matter of public health, by seeking to
“neutralize the economic consequences of free trade among
the States.” Baldwin v. Seelig, supra, p. 525.

Mr. Walter L. Bowers, Deputy Attorney General of
California, with whom Messrs. Robert W. Kenny, Attor-
ney General, W. R. Augustine, Deputy Attorney General,
William T. Sweigert, Assistant Attorney General, and
Bartley C. Crum were on the brief, for appellees.

The California law is a valid exercise of the police power
for the protection of the health and welfare of the people
of the State. In re Willing, 12 Cal. 2d 591, 594; Ray v.
Parker, 15 Cal. 2d 275. )

The purpose of the statute is to eliminate economic dis-
turbances and unfair practices, and to insure to producers
the necessary costs of production so that an adequate sup-
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ply of pure and healthful milk may be assured. Such
economic security is necessary in order to maintain essen-
tial sanitary standards. Inre Willing, supra, p. 594.

The statute is not primarily aimed at what the consumer
shall pay, but at what must be received in order to main-
tain an adequate supply of pure and wholesome milk.
United Milk Producers v. Cecil, 47 Cal. App. 2d 758.

The incidence of the statute is upon the distributor and
not upon the Government. The legislation is not aimed
at the Government but is designed to meet a local situa-
tion which, if left unregulated, presents a menace to the
milk supply of the State and to the health of its inhabit-
ants. The statute in question is not unreasonable, arbi-
trary, or capricious, and the means adopted bear a real
and substantial relation to the object sought to be attained.
The mere fact that state action may have repercussions
beyond state lines is of no judicial significance. Nebbia v.
New York, 291 U. 8. 502; Osborn v. Ozlin, 310 U. S. 53;
Alaska Packers Assn. v. Industrial Accident Comm’n, 294
UiS81532.

The statute is not rendered invalid merely because its
practical effect might be to interfere to some extent with
the functioning of an instrumentality of the Government,
so long as such interference or burden is reasonable. The
alleged interference here is reasonable. The statute does
not discriminate against the Government, but is applicable
to the State itself and to its political subdivisions. If the
objectives of the statute are realized, the Government will
benefit in common with the community in general. Milk
Control Board v. Gosselin’s Dairy, 301 Mass. 174; Pater-
son Milk & Cream Co. v. Milk Control Board, 118 N. J.
L. 383; James v. Dravo Contracting Co., 302 U. S. 134.

The only specific burden claimed to be east upon the
9overnment is that of increased cost. Such increased cost

at most gives rise to a burden which is consequential and
remote and not to one that is necessary, immediate or
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direct.” It is merely incidental to the proper exercise of
the police power. James v. Dravo Contracting Co., supra;
Alabama v. King & Boozer, 314 U. S. 1; James Stewarl &
Co. v. Sadrakula, 309 U. S. 94.

The state statute does not run counter to the federal
statutes requiring competitive bidding, since it fixes min-
imum prices only.

The state statute does not run counter to the commerce
clause of the federal Constitution.

To hold at this late date that commerce between a State
and such federal areas within that State is interstate com-
merce, after nearly a century and a half during which the
States and the federal Government have treated that
commerce as intrastate commerce, would only result in
utter, hopeless confusion. Grayburg Oil Co. v. State, 286
S. W. (Tex.) 489; Grayburg Oil Co. v. State, 3 S. W. 2d
(Tex.) 427; People v. Standard Oil Co., 218 Cal. 123.

Even if it be assumed that such commerce is interstate,
and that under the Agricultural Marketing Agreement Act
of 1937 the Secretary of Agriculture has the power to
regulate the distribution of milk moving into such fed-
eral areas, the fact remains that he has not exercised
such power. Under such conditions the State is not de-
prived of its power unless and until Congress has actually
acted in a manner hostile to or directly in conflict with
the state regulation. Kelly v. Washington, 302 U. S. 1,
10; Allen-Bradley Local v. Wisconsin Board, 315 U. 5.
740.

MR. Justice RoBerTs delivered the opinion of the
Court.

The appellant challenges a judgment of the Supreme
Court of California® dismissing a writ of alternative
mandamus and denying a permanent writ to prevent the

119 Cal. 2d 818, 123 P. 2d 442.
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Department of Agriculture of the State from conducting
a proceeding to revoke its license as a distributor of milk.
The court, in denying relief, overruled several contentions,
based upon the federal Constitution which are here
renewed.

Chapter 10 of the Agricultural Code of California ? pro-
vides a plan for the “stabilization and marketing of fluid
milk and fluid cream.” It declares their production and
distribution a business affected with a public interest, and
the regulation of the business an exercise of the police
power; states that existing unjust, unfair, destructive and
demoralizing practices menace the health and welfare of
the people, despite sanitary regulations; and that it is
necessary to promote intelligent production and orderly
marketing by eliminating the evil practices existing in
the industry.

The law empowers the Director of Agriculture to li-
cense distributors and to establish marketing areas within
which uniform prices and regulations for the sale of milk
shall prevail.

The appellant was a licensed distributor doing busi-
ness in the Santa Clara County marketing area, in which
there were in effect a stabilization and marketing plan
and schedules of minimum wholesale and retail prices.
It entered into a contract with the War Department of the
United States, signed by the Quartermaster’s Depart-
ment of Moffett Field, to sell milk to the Department at
Moffett Field, which lies within the boundaries of the
Santa Clara County marketing area, at less than the mini-
mum price fixed for the area. Sales and deliveries under
the contract took place on Moffett Field.

A complaint was filed with the Department of Agri-
culture charging the appellant violated § 736.3 (a) (6) of

* Deering, 1937, Div. 4, c. 10, §§ 735-738, as amended, Deering,
1941 Supp., pp. 462-467.
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the Code which provides that an unfair practice, warrant-
ing revocation of license or prosecution is:

“The purchasing, processing, bottling, transporting, de-
livering or otherwise handling in any marketing area of
any fluid milk or fluid cream which is to be or is sold or
otherwise disposed of by such distributor at any place in
the geographical area within the outer, outside and ex-
ternal boundaries or limits of such marketing area, whether
such place is a part of the marketing area or not, at less
than the minimum wholesale and minimum retail prices
effective in such marketing area.”

This section did not appear in the Code until 1941}°
when it was added as an amendment. California recog-
nized its lack of power to fix retail prices for milk sold
within federal enclaves located in the State.* But the
legislature desired to accomplish this. In 1941 it memo-
rialized Congress, requesting passage of a federal law
requiring purchasing officers of the armed services pur-
chasing food supplies for troops or agencies of the United
States located in the State to refuse bids for milk at prices
below those fixed under the California Milk Stabilization
Law or amendments thereof.” The memorial was referred
to the Committee on Agriculture of the House and to the
Committee on Agriculture and Forestry of the Senate,’
but was never acted upon by either committee. Congress
having failed to act, § 736.3 (a) (6) and others were added
to the Code, July 16, 1941, for the purpose of reaching sales
on federally owned lands.

2 Cal. Stats. 1941, Chap. 1214, p. 3008.

¢ Opinions of California Atty.-Gen. N. S. 1905, N. S. 1950 [1939];
Consolidated Milk Producers v. Parker, 19 Cal. 2d 815, 123 P. 2d
440; cf. Standard Oil Co. v. California, 291 U. S. 242.

5 Cal. Stats. 1941, Chap. 65, p. 3402.

887 Cong. Rec., Part 5, 5644, 5698.
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Moffett Field was acquired by the United States under
an Act of Congress,” and it is conceded that it has always
been under the exclusive jurisdiction of the federal
government.®

The appellant sought a writ of mandamus from the
court below to restrain the Department of Agriculture
from proceeding to hear and act upon the pending com-
plaint. An alternative writ issued. After return by the
appellees, setting up only that the complaint failed to
state facts sufficient to constitute a cause of action, the
court discharged the alternative writ and denied a pre-
emptory writ. The facts we have recited appear in the
petition for the writ or are matters of which the court
below and this court take judicial notice.

The Supreme Court of California overruled the appel-
lant’s contentions that the state’s conceded control of ac-
tivities within its jurisdiction gave it no authority to
penalize transactions occurring on Moffett Field; that the
state law violates the commerce clause of Article I, § 8
of the federal Constitution; that it runs afoul of Con-
gressional action embodied in the federal Agricultural
Marketing Agreement Act,® and that it unlawfully bur-
dens a federal instrumentality. We find it necessary to
consider only the contention first stated.

_TAct of February 12, 1931, ¢. 122, 46 Stat. 1092. This act pro-
vides that the tract which is now called Moffett Field shall be accepted
by the United States without cost to the government. The petition
fqr mandamus alleges that, more than fifteen years ago, Moffett
Field “was purchased by the Government of the United States for
erecting forts, magazines, arsenals, dockyards and other needful
b}uldings. .. .7 The appellant and the government treat this allega-
tion as conclusive, since it was not denied by the appellees. Nothing
turns, in our view, on the method of acquisition.

*See Cal. Stats. 1897, p. 51; Political Code of California, §34;
U.8. Constitution, Art. I, § 8, clause 17.

® 50 Stat. 246, 7 U. S. C. 608e.

s A T Saaege
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The exclusive character of the jurisdiction of the United
States on Moffett Field is conceded. Article I, § 8, clause
17 of the Constitution of the United States declares the
Congress shall have power “To exercise exclusive Legis-
lation in all Cases whatsoever, over” the District of Co-
lumbia, “and to exercise like Authority over all Places
purchased by the Consent of the Legislature of the State
in which the Same shall be, for the Erection of Forts,
Magazines, Arsenals, dock-Yards, and other needful
Buildings; e salf

When the federal government acquired the tract, local
law not inconsistent with federal policy remained in force
until altered by national legislation.® The state statute
involved was adopted long after the transfer of sovereignty
and was without force in the enclave. It follows that con-
tracts to sell and sales consummated within the enclave
cannot be regulated by the California law. To hold other-
wise would be to affirm that California may ignore the Con-
stitutional provision that “This Constitution, and the laws
of the United States which shall be made in Pursuance
thereof; . . . shall be the supreme Law of the Land;..." "
It would be a denial of the federal power “to exercise ex-
clusive Legislation.” ** As respects such federal territory
Congress has the combined powers of a general and a state
government.'®

The answer of the State and of the court below is one of
confession and avoidance,—confession that the law in fact
operates to affect action by the appellant within federal
territory, but avoidance of the conclusion of invalidity
by the assertion that the law in essence is the regulation of
conduct wholly within the state’s jurisdiction.

10 Stewart & Co. v. Sadrakula, 309 U. 8. 94, 99.

1 Art. VI, clause 2.

12 James v. Dravo Contracting Co., 302 U. S. 134, 141.
18 Stoutenburgh v. Henmnick, 129 U. S. 141, 147.
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The court below points out that the statute regulates
only the eonduct of California’s citizens within its own ter-
ritory; that it is the purchasing, handling, and processing
by the appellant in California of milk to be sold below the
fixed price—not the sale on Moffett Field—which is pro-
hibited, and entails the penalties prescribed by the statute.
And reliance is placed upon the settled doctrine that a state
is not disenabled from policing its own concerns, by the
mere fact that its regulations may beget effects on those
living beyond its borders.* We think, however, that it is
without application here, because of the authority granted
the federal government over Moffett Field.

In the light of the history of the legislation, we are con-
strained to find that the true purpose was to punish Cali-
fornia’s own citizens for doing in exclusively federal ter-
ritory what by the law of the United States was there
lawful, under the guise of penalizing preparatory conduct
occurring in the State,—to punish the appellant for a
transaction carried on under sovereignty conferred by Art.
I, § 8, clause 17 of the Constitution, and under authority
superior to that of California by virtue of the supremacy
clause.

We have this day held in Penn Dairies v. Milk Control
Commission, ante, p. 261, that a different decision is re-
quired where the contract and the sales occur within a
state’s jurisdiction, absent specific national legislation ex-
cluding the operation of the state’s regulatory laws. The
conclusions may seem contradictory; but in preserving
the balance between national and state power, seemingly
nconsequential differences often require diverse results.
This must be so, if we are to accord to various provisions
of fundamental law their natural effect in the circum-
stances disclosed. So to do is not to make subtle or tech-

* Alaska Packers Assn. v. Commission, 294 U. 8. 532, 541; Osborn
V. Ozlin, 310 U. 8. 53, 62-63.

513236-—43—vol. 318——23
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nical distinctions or to deal in legal refinements. Here
we are bound to respect the relevant constitutional pro-
vision with respect to the exclusive power of Congress
over federal lands. As Congress may, if it find the na-
tional interest so requires, override the state milk law
of Pennsylvania as respects purchases for the Army, so it
may, il not inimical to the same interest subject its pur-
chasing officers on Moffett Field to the restrictions of the
milk law of California. Until it speaks we should enforce
the limits of power imposed by the provisions of the fun-
damental law.

The judgment is reversed and the cause remanded for
further proceedings not inconsistent with this opinion.

Reversed.

Mg. Justice RUTLEDGE took no part in the considera-
tion or decision of this case.

MRr. Justice Brack, MRr. Jusrice Doucras and Mg.
JUSTICE JACKSON :

While we have joined in the opinion of the Court, we
are also of the view that the judgment below should be
reversed for the additional reason set forth in the dissent-
ing opinion in Penn Dairies v. Milk Control Commission,
ante, p. 261.

Mg. Justice FRANKFURTER, dissénting:

Both Pennsylvania and California, as part of their con-
trol over the supply and distribution of milk for the needs
of their people, regulate the prices at which milk may be
sold within the state. In both states, more particularly at
Indiantown Gap Military Reservation, Pennsylvania,
and at Moffett Field, California, units of the United States
Army are stationed. At each of these sites the contracting
officer, a junior officer in the Quartermaster Corps, invites
bids for the sale of milk to the Army. Are these two con-
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tracting officers authorized under existing federal law to
accept bids that undercut the prices fixed by Pennsylvania
and California for the supply of milk within their borders
and thereby dislocate, in part at least, the regulatory sys-
tems established by the two states?

In Penn Dairies v. Milk Control Commission, ante, p.
261, Penn Dairies, a milk dealer of Lancaster, Pennsyl-
vania, supplied milk for the use of the Army at Indiantown
Gap Military Reservation. Their sales were the result of
successful bidding at prices below the minima fixed by the
Pennsylvania Milk Control Law. Subsequently, when
Penn Dairies applied for renewal of its license to do busi-
ness under state law, the Pennsylvania Milk Control Com-
mission denied the application on the ground that the
sales to the Army were not immune from the minimum
price provisions of the Pennsylvania law. The Pennsyl-
vania Supreme Court sustained this determination.

In this case, Pacific Coast Dairy, a milk dealer of San
Francisco, California, supplied milk for the use of the
Army at Moffett Field, about thirty-five miles from San
Francisco. Their sales, too, were the result of successful
bidding at prices below those fixed by California law. For
thus departing from the price provisions of the state law
under which it was licensed to do business, the California
Department of Agriculture instituted proceedings to re-
yoke Pacific Coast Dairy’s license. To stay these proceed-
Ings the dairy sought a writ of mandamus, which was
denied by the Supreme Court of California.

In my view, the Court in upholding the refusal by
Pennsylvania to renew a license because of an arrange-
ment made on behalf of the Government must imply that
the contracting officer of the Indiantown Military Gap
Rgservation was not authorized to accept bids below the
minimum price requirements set by Pennsylvania for the
sale of milk within the state. In the California case, how-
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ever, the Court holds that the contracting officer for Mof-
fett Field may, in the case of sales and deliveries made on
Moffett Field, contract at prices below those fixed by Cali-
fornia for the sale of milk within its borders. Opposite
legal results are thus reached for precisely the same prac-
tical situations. The justification for this incongruity in
defining the scope of the authority of the two contracting
officers is attributed to the difference in the nature of the
Government’s proprietary interest in each of the two
Army sites. Indiantown Gap Military Reservation is
held by the United States under lease from the Common-
wealth of Pennsylvania. Moffett Field belongs to the
United States outright. On the basis of this difference in
the federal Government’s proprietary interest in the two
Army facilities, Indiantown Gap Military Reservation is
deemed not to be within the “exclusive jurisdiction” of the
Government while Moffett Field is deemed within such
“exclusive jurisdiction.” And from this classification it Is
deduced that milk sold to the Army for the use of our
soldiers at Indiantown Gap Military Reservation must
comply with the price provisions of Pennsylvania law, but
that milk may be sold to the Army for the use of our
soldiers at Moffett Field in disregard of the minimum
prices set by California.

Legal refinements are not always the worse for eluding
the quick understanding of a layman. But I do not be-
lieve that in determining the duty of contracting officers
serving the same Army function—a matter that turns on
considerations of policy in the relation of the various
Army posts to the states in which they are situated—Ilegal
categories compel a difference in result where practical
judgment and experience lead to an identity in result.
The power given to Congress by Article I, § 8 of the Con-
stitution, to “exercise exclusive Legislation” over federal
enclaves is not so tyrannical as to preclude in law what
good sense requires.
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The so-called exclusive jurisdiction drawn from the
grant to Congress of power to legislate exclusively has, as
a matter of historical fact, become increasingly less and
less exclusive. In early days when the activities of the
federal Government made only negligible inroads upon
territorial areas within the states, it was assumed that
federal exclusiveness was a fact rather than a potentiality,
and that the states were precluded from reserving au-
thority in lands within the state which were ceded to the
Government. But this notion never became law, and has
now been formally repudiated. “The possible importance
of reserving to the State jurisdiction for local purposes
which involve no interference with the performance of
governmental funections is becoming more and more clear
as the activities of the Government expand and large
areas within the States are acquired.” James v. Dravo
Contracting Co., 302 U. S. 134, 148; and see Silas Mason
Co. v. Tax Comm’n, 302 U. S. 186. Indeed, in the case
of Moffett Field itself the authority of the United States
1s not in any true sense exclusive, even as to matters of
political authority, for California’s act of cession provided
that both criminal and civil process issued by California
should have the same sanction on Moffett Field as else-
where in the state.

Since exclusive authority need not be exercised by Con-
gress, there is at times “uncertainty and confusion”
whether jurisdiction belongs to the federal Government
or has been left with the state. Bowen v. Johnston, 306
U.8.19,27. And although the acts of cession may leave
“no room for doubt” that “jurisdiction” “remained with
the State,” “administrative construction” may neverthe-
less generate federal jurisdiction. Id.,at29. Even where
tl}e federal Government supposedly has “exclusive” juris-
diction, a close examination of complicated legislation
may uphold excise tax provisions of a state alcoholic bev-
€rage control law but not provisions that “go beyond aids
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to the collection of taxes and are truly regulatory in char-
acter.” Collins v. Yosemite Park Co., 304 U. 8. 518, 533.
And while lip service is paid to the doctrine of “exclusive
jurisdiction” by professing to absorb for federal enclaves
those laws of the state which were enforced there prior
to its cession, the liberality with which state social meas-
ures are deemed not to impinge upon the national
purposes for which the enclave was established, is a recog-
nition in fact that the Constitution permits sensible ad-
justments between state and federal authority although
activities subject to legal control take place on federal
territory within a state. See, e. g., Stewart & Co. v. Sadra-
kula, 309 U. S. 94.

Enough has been said to show that the doctrine of
“exclusive jurisdiction” over federal enclaves is not an
imperative. The phrase is indeed a misnomer for the
manifold legal phases of the diverse situations arising out
of the existence of federally-owned lands within a state—
problems calling not for a single, simple answer but for
disposition in the light of the national purposes which an
enclave serves. If Congress speaks, state power is of
course determined by what Congress says. If Congress
makes the law of the state in which there is a federal site
as foreign there as is the law of China, then federal juris-
diction would really be exclusive. But short of such Con-
gressional assertion of overriding authority, the phrase
“exclusive jurisdiction” more often confounds than solves
problems due to our federal system.

It is certainly an irrelevant factor in the legal equation
before us. For in neither the Pennsylvania nor the Cali-
fornia case is the power of Congress or of appropriately
exercised military authority called into question. As to
Pennsylvania, the Court has found that neither Congres-
sional legislation nor discernible legislative policy im-
munized a government contractor from state regulation.
Of course, if Congressional policy, howsoever expressed,




PACIFIC COAST DAIRY v. DEP'T. 301

285 FrANKFURTER, J., dissenting.

authorized the Quartermaster to enter into such a contract
in disregard of local milk price control legislation, the
contractor would be immune from obedience to local re-
quirements. Nor has controlling assertion of military
authority to disregard local price control been found.
There is no suggestion that Congress or the Army has a
policy regarding the purchase of milk for soldiers stationed
in California which differs from that in Pennsylvania.
State regulation, we have held in the case of Pennsylvania,
“imposes no prohibition on the national government or its
officers.” Neither does the California regulation. It
clearly does not as to federal sites in California which have
been leased to the Government, like the Indiantown Gap
Military Reservation, or to sites where the state has re-
served concurrent jurisdiction, like those in the Dravo and
Mason cases, supra, or to federal territory where jurisdic-
tion is doubtful or ambiguous, like the reservation in
Bowenv. Johnston, supra. The California Supreme Court
advises us that within the confines of California the
United States is engaged in a great variety of activities:
“The federal territory within the state is so fragmented
that there may be several federal islands within a single
marketing area. If they are citadels of immunity from
state jurisdiction, they are also exceptional segments in
areas that are otherwise subject to that jurisdiction.
They stand out like colored pins on the map of California,
and range from military reservations to soldiers’ homes,
from court houses to penitentiaries, from post offices to
Indian reservations, from national parks to regional
dams.” 19 Cal. 2d 818, 828.

Can it be that the considerations of policy which re-
sulted in a finding that neither the Constitution nor Con-
gressional authority nor appropriate military regulation
enabled the Army contracting officer in Pennsylvania, in
supplying milk to the soldiers stationed in Pennsylvania,
to free local dealers from the necessity of complying with
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a social measure not unrelated to health and deemed im-
portant to the welfare of the people of Pennsylvania, are
present in some parts of California and not in others?
And must a junior contracting officer of the Quartermas-
ter Corps now attempt to ascertain whether these con-
siderations of policy do or do not apply, depending upon
whether the particular enclave is within the “exclusive
jurisdiction” of the federal Government—a question so
recondite, as the cases show, that it may be settled only
by this Court after long travail? Is the result to turn
upon the niceties of the law of sales and contracts? Sup-
pose, for example, that the negotiations occur and the
contracts are signed off Moffett Field, but delivery takes
place there. Must inquiry be made as to where title has
“passed” and the sale consummated?

These are not far-fetched suppositions. They are the
inevitable practical consequences of making decision here
depend upon technicalities of “exclusive jurisdiction”—
legal subtleties which may become relevant in dealing
with prosecution for crime, devolution of property, liabil-
ity for torts, and the like, but which as a matter of good
sense surely are wholly irrelevant in defining the duty of
contracting officers of the United States in making con-
tracts in the various States of the Union, where neither
Congress nor the authoritative voice of the Army has
spoken. In the absence of such assertion of superior
authority, state laws such as those here under considera-
tion appear, as a matter of sound public policy, equally
appropriate whether the federal territory encysted within
a state be held on long or short term lease or be owned by
the Government on whatever terms of cession may have
been imposed.

We are not dealing here with the authority of Congress,
about which there can be no controversy, but with the
authority of Government contracting officers. It is surely
the policy of neither Congress nor the Army that such
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authority should vary from state to state or from post
to post within the same state. On the contrary, there
is every reason for assuming that, in the matter here in-
volved, uniformity throughout the land is deemed an
essential element of the national policy. Since, as the
Court holds in the Pennsylvania case, the national interest
is furthered rather than impaired by requiring the Quar-
termaster at the Indiantown Military Reservation to ob-
serve the Pennsylvania Milk Control Law, there is every
reason why the Quartermaster at Moffett Field should
likewise observe the similar California law. And since
he should observe the state law, California has a right
to insist that the milk dealer licensed by it should not
participate in a violation of the law of his state, by license
from which he does business.

MR. JusticE MURPHY, dissenting:

I dissent for reasons stated in concurrence in Penn
Dairies v. Milk Control Commission, ante, p. 261. The
fact that Moffett Field is a federal enclave instead
of a leasehold does not justify denying California the
power to protect the public health by requiring milk
dealers selling to the United States to receive a minimum
price, a power which we have today held that Pennsyl-
vania possesses. True, Congress is given the power “to
exercise exclusive legislation” over federal areas such as
Moffett Field (Constitution, Art. I, § 8, cl. 17), but that
does not necessarily mean that the States, no matter what
their interest or need, are absolutely without power to
enact legislation, not inconsistent with Congressional
policy or Constitutional dictates, which will apply in some
measure to those areas which are within their boundaries.
Before holding that this clause invalidates important state
legislation like that now before us, especially at a time
when federal activities are greatly expanding and vast
areas are being acquired within the States by the federal
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government, the reasonableness and necessity of such a
decision should be thoughtfully examined.

We derive much of our strength as a nation from our
dual system of federal government. To promote the har-
monious working of that system the general clauses of the
Constitution which broadly delineate the boundaries of
state and national power should be construed by appraising
the respective state and national interests involved and
striking a balance which gives appropriate recognition to
the legitimate concerns of each government. Since those
boundaries are not absolutes, the question necessarily is
one of reasonableness and degree. Cf. Holmes, J., dissent-
ing in Panhandle Ol Co. v. Knoz, 277 U. S. 218, 222, and
again in Springer v. Philippine Islands, 277 U, S. 189, 209-
210. This is the method which we have applied in testing
state regulation of interstate commerce,® and it should
govern the construction of the “exclusive legislation”
clause. If a state is acting in matters normally within its
competence, with which it is especially equipped to deal, to
achieve important governmental ends such as the protec-
tion of the public health and welfare or the maintenance
of orderly marketing conditions, the effects of its action
should be allowed to extend into federal areas within its

1 While it is Congress that is given the power to regulate commerce
among the States, some state regulation of that commerce is permissible.
“When Congress has not exerted its power under the Commerce Clause,
and state regulation of matters of local concern is so related to inter-
state commerce that it also operates as a regulation of that commerce,
the reconciliation of the power thus granted with that reserved to the
state is to be attained by the accommodation of the competing demands
of the state and national interests involved.” Parker v. Brown, 317
U. 8. 341, 361-363. State regulation is to be upheld if “upon a con-
sideration of all the relevant facts and circumstances it appears that
the matter is one which may appropriately be regulated in the intef‘est
of the safety, health and well-being of local communities, and which,
because of its local character and the practical difficulties involved, ay
never be adequately dealt with by Congress.” Ibid., p. 362.
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boundaries unless inconsistent with an act of Congress or
the provisions or necessary implications of the Constitu-
tion. This formula allows the States to carry out impor-
tant programs which must be of state-wide application to
be effective and adequately recognizes the paramount
character of federal power. Since we have held the com-
parable Pennsylvania statute does not contravene any act
of Congress or the Constitution (Penn Dairies v. Milk
Control Commission, supra), the instant California legis-
lation satisfies this test.

The “exclusive legislation” clause has not been regarded
as absolutely exclusory,® and no convineing reason has
been advanced why the nature of the federal power is
such that it demands that all state legislation adopted sub-
sequent to the acquisition of an enclave must have no
application in the area. In waging war under modern
conditions it is essential that state and national, military
and civilian authorities, work together as a unit, each
complementing the others. The state governments have
functions to perform that are vital to the war program,
including those functions pertaining to the public health.
So long as there is no overriding national purpose to be
served, nothing is gained by making federal enclaves
thorns in the side of the States and barriers to the effective
state-wide performance of those functions. Indeed both
the federal government and the nation as a whole suffer
if the solution of legitimate matters of local concern 1s
thus thwarted and local animosity created for no purpose.

?The common sense view has been taken that even though Congress
has not legislated to that effect, local law existing at the time an
encla.ve is acquired, which does not defeat the national purpose,
remains in effect within the enclave until altered by Congress.
Stemrt & Co. v. Sadrakula, 309 U. S. 94. And the States may qualify
their consent to the federal government’s purchase by retaining some

l1113(3:sure of jurisdiction. James v. Dravo Contracting Co., 302 U. S.
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A disposition on the part of the federal government or
its military arm to ignore local regulations such as the
present one is not only fraught with danger to the public
health, but also may create a public feeling of distrust
which itself will hamper the military effort.

If Congress exercises its paramount legislative power
over Moffett Field to deny California the right to do as
it has sought to do here, the matter is of course at an end.
But until Congress does so, it should be the aim of the
federal military procurement officers to observe statutes
such as this established by state action in furtherance
of the public health and welfare, and otherwise so conduct
their affairs as to promote public confidence and good will.

HELVERING, COMMISSIONER OF INTERNAL
REVENUE, v. SABINE TRANSPORTATION CO,
INC.

CERTIORARI TO THE CIRCUIT COURT OF APPEALS FOR THE
FIFTH CIRCUIT.

No. 518. Argued February 4, 1943.—Decided March 1, 1943.

1. In 1937, a corporation paid dividends partly in its own promissory
notes. Pursuant to § 27 (d) of the Revenue Act of 1936, it claimed
and was allowed, in respect of its liability for undistributed proﬁ.ts
tax, the face amount of the notes as part of its “dividends paid
credit.” In 1938, it retired the notes by payment of their face
amount. Held that the amounts thus paid in retiring the notes
were includible in the “dividends paid credit” under § 24 (a) (4)
of the Revenue Act of 1938, as “amounts used . . . to pay or to
retire indebtedness of any kind.” P. 310. )

Section 27 (e) of the Revenue Act of 1938 does not limit or
qualify § 27 (a) (4). v

2. To the extent that Art. 27 (a)-3 of Treasury Regulations'lU}
forbids (as a “double credit”) the credit claimed in this case, 1t 18
inconsistent with the plain terms of the Act and invalid. P.311.

128 F. 2d 945, affirmed.
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CertiorARl, 317 U. S. 620, to review the reversal of a
decision of the Board of Tax Appeals sustaining an order
of the Commissioner disallowing a credit in the computa-
tion of respondent’s tax under the Revenue Act of 1938.

Mr. Arnold Raum, with whom Solicitor General Fahy,
Assistant Attorney General Clark, and Messrs. Sewall
Key, J. Louis Monarch, Arthur A. Armstrong, and Valen-
tine Brookes were on the brief, for petitioner.

Mr. Chas. 1. Francis for respondent.

Mgr. Jusrice RoBerTs delivered the opinion of the
Court.

In this case the Circuit Court of Appeals held the re-
spondent entitled to include in its dividends paid credit,
pursuant to § 27 * of the Revenue Act of 1938, the amount
paid to redeem notes given for dividends in a prior year.?
The Circuit Court of Appeals of the Ninth Circuit had
held to the contrary.* To resolve the conflict we granted
certiorari.

In 1937 the respondent paid dividends, $30,000 in cash
and $530,000 in its ten year eight per cent notes. As re-
spects its liability for undistributed profits tax, it claimed
and was allowed, pursuant to § 27 (d) of the Revenue
Act of 1936,* as part of its “dividends paid credit,” the
face value of the notes. In 1938 the respondent paid off
the notes, and in its return for that year claimed the sum
paid as a part of its “dividends paid credit” under the
Revenue Act of 1938, § 27 (a) (4).° The Commissioner’s
disallowance of the claim was sustained by the Board of

* Act of May 28, 1038, c. 289, 52 Stat. 447, 468.

2128 F. 2d 945.

® Spokane Dry Goods Co. v. Commissioner, 125 F. 2d 865.
4 49 Stat, 1648, 1665.

552 Stat. 468,

PR —
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Tax Appeals, but the Circuit Court of Appeals reversed
the Board’s decision.

The position of the petitioner is that the second credit
claimed would duplicate the earlier one allowed and that
§ 27 of the Revenue Act of 1938 does not permit the
duplication.

The Revenue Act of 1936, by § 13, imposed on corpo-
rations a tax ranging from eight to fifteen per cent of the
so-called “normal-tax net income,” consisting of net in-
come less certain permitted deductions. It then laid a
graduated surtax on “undistributed net income” which it
defined as the adjusted net income (the normal-tax net
income after credits) less the so-called “dividends paid
credit.” By § 27 the Act defined the latter as comprising
dividends paid during the taxable year including (27 (d))
dividends in obligations of the company to be reckoned at
face value or market value, whichever was lower. The
subsection also provided that, if such obligations were
redeemed in any subsequent year, the excess of the re-
demption payment over the fair market value of the ob-
ligations as of the date of their issue should be treated as
a dividend paid in the year of redemption.

The purpose of these provisions is clear and is a matter
of common knowledge. Congress desired to encourage the
payment of dividends so that the earnings of corporations
might be subjected not only to normal tax as against the
corporation, but also to taxation as income to the stock-
holders.® The means adopted was to relieve the corpora-
tion from surtax to the extent of dividends paid in cash or

6 It appears that respondent’s sole stockholders are two corporations,
but we do not understand petitioner to contend that this circumstance
affects the operation or application of § 27. It is assumed that thqse
two corporations are bona fide stockholders of respondent and paid
taxes on the dividends they received. The section in terms applies to
every corporate taxpayer whether it has but two stockholders which
are corporations or two thousand who are natural persons.
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in obligations. The latter would be taxed to stockholders
at their market value. If they were redeemed in a later
year, at a figure above such value as of the date of their
issue, the excess would be taxed to the holder as income
to him in the year of redemption. Fairness dictated that
in such case the corporation should have a further divi-
dends paid credit for this excess of value paid by it.
The Revenue Act of 1938 adopted a different plan of
corporate taxation. With respect to a corporation having
the amount of income earned by the respondent, § 13
imposed a tentative tax of 19% of “adjusted net income,”
which was the entire net income less certain deductions
not here material. This tentative tax was to be reduced
by the sum of two deductions. One of these is not in issue
here. The other is 214 % of the “dividends paid credit,”
not however to exceed 214 % of the adjusted net income.
The dividends paid credit is defined by § 27. It consists
of four items, two of which are carry-overs from previous
years, which need not concern us; and two others which
are important in this case,—first, the “basic surtax credit,”
§ (a) (1), and, secondly, “amounts used . . . to pay or
to retire indebtedness of any kind, if such amounts are
reasonable with respect to the size and terms of such
indebtedness,” § (a) (4).” Indebtedness is defined as in-
debtedness existing at the close of business December 31,
1937, and evidenced by bond, note, debenture, certificate
of indebtedness, mortgage or deed of trust issued by the
corporation and in existence at the close of business De-
cember 31, 1937, or a bill of exchange accepted prior to
and in existence at that time. The term is further de-
fined as covering principal only and not interest thereon.
The basic surtax credit is the sum of several items, in-
cluding cash dividends paid and certain other specified

"No question is made in this case as to the reasonableness of the
amount paid.
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credits. Dividends in kind are to be valued and treated
as cash dividends. Subsection (e) provides that, in com-
puting the basic surtax credit, a dividend paid in obliga-
tions of the corporation shall be treated as a cash dividend
in the amount of the face value of the obligations or their
market value, whichever is lower, and that, if the obliga-
tions are redeemed in a subsequent year, any excess paid
the holders over the market value at date of issue shall be
treated as a dividend paid in that year. This provision,
it will be noted, is similar to § 27 (d) of the Revenue Act
of 1936. But the credit of which it forms a part differs
from that of the earlier Act as it is against the tax and not
against income and is limited to 214 % of adjusted income.
The use of the credit, may, therefore, produce results
materially different from the use of the credit granted by
the 1936 Act.

The petitioner asserts that Congress did not intend
the taxpayer to have two credits as a result of payment of
a dividend in its own obligations, that exemptions or
credits should be strictly construed as against the tax-
payer, and that the regulations promulgated under the
Revenue Act of 1938 clearly deny the deduction clalmed
in this case.

On the face of the 1938 Act the items which go toward
making up the basic surtax credit under § 27 (b) are dis-
tinet from the credit for indebtedness paid under § 27 (a)
(4). Although the note obligations paid by the respond-
ent were issued in payment of dividends for a prior year
they, nevertheless, fall within the precise terms of
§ 27 (a) (4). In this connection § 27 (e) might have ap-
plication if the redemption of the notes had been at a figure
greater than their face or market value at the time they
were issued to the stockholders, for in that case § 27 (e)
would have permitted the respondent to take a credit for
the excess of the redemptlon price over the value at date of
issue as a dividend paid in the current year. But we
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think that § 27 (e) does not otherwise bear on a payment
such as that in question and does not qualify the plain
intent of § 27 (a) (4).

The Congress had in the 1936 Act encouraged the pay-
ment of dividends in obligations. It knew that many
corporations had done so. With this knowledge it
adopted the sweeping language of §27 (a) (4) of the Act
of 1938. As introduced the section spoke only of indebt-
edness. It was amended by the Senate Finance Com-
mittee by adding the words “of any kind” after the word
“indebtedness,” for the purpose of clarification.® These
facts, without more, make plain the scope of the provision,
and answer the contentions that no credit was intended to
be granted for the payment in the taxable year of obliga-
tions issued for dividends in a prior year. If more were
needed, it should be noted that had the corporation bor-
rowed money in a prior year to pay a dividend, the pay-
ment of the debt in a later year would clearly have
entitled it to credit for the payment under § 27 (a) (4).
There is no reason for assuming that Congress intended to
treat the two cases differently, and it has, in plain terms,
granted a credit in both.

What has been said respecting § 27 (e) indicates that
it does not limit or qualify § 27 (a) (4). It may supple-
ment it in a case where the payment of the obligations
1ssued for dividends is in excess of the market value of
those obligations when they were issued. The argument
that it is a specific provision, qualifying an earlier general
provision of § 27, must be rejected.

It remains to consider the Treasury Regulations pro-
mulgated under the 1938 Act.® These forbid a credit such
as that claimed in this case, calling it a “double credit.”
We think the regulations are in the teeth of the unambigu-
ous mandate of the statute, are contradictory of its plain

®Senate Finance Committee Report, S. R. 1242, 75th Cong., 1st Sess.
® Regulations 101, Art. 27 (a)-3.

518236~ 43—vol. 318——24
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terms, and amount to an attempt to legislate. They can-
not prevail to preclude the ecredit claimed.® The

Judgment is Wniss

ME. JusTice RUTLEDGE took no part in the consideration
or decision of this case.

M. Justice Brack, with whom MR. JusTice Dougras
and MR. Justice MURPHY concur, dissenting.

The taxpayer, Sabine Transportation Co., Inc., is a
Delaware corporation doing business in Texas. Its stock
is held in equal amounts by two other corporations, Sabine
Towing Co., Ine., and The Pure Oil Corporation. 1In 1937,
a dividend of $530,000.00 was declared, amounting to
$35.3315 per share on the common stock. The dividend
was paid to the two corporate owners by execution of
ten year, eight per cent notes. The taxpayer then claimed
and was allowed a “dividend paid credit” under the 1936
Act on its 1937 tax. In 1938 the taxpayer paid to its
two corporate stockholders the full face value of the ten
year notes. It is now given a second “dividends paid
credit” under the 1938 Act on its 1938 tax.

This $530,000.00 has left the corporate treasury only
once. Bookkeeping devices and paper contrivances
should not be permitted to make two payments out of
one; and if two deductions are permitted, why not three
or more? The possibilities of manipulation of notes,
bonds, stocks, and every other cash substitute imaginable,
are particularly apparent when, as here, the taxpayer and
its stockholders are so closely interrelated. Congress has
passed no tax statutes which compel me to conclude that
it intended to reward ingenuity in paper work by grant-
ing multiple tax reductions for a single money payment to
discharge a single corporate obligation.

0 Helvering v. Credit Alliance Corp., 316 U. 8. 107.
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HOOPESTON CANNING CO. Er an. v. CULLEN,

SUPERINTENDENT OF INSURANCE OF NEW
YORK, ET AL.

APPEAL FROM THE SUPREME COURT OF NEW YORK, ALBANY
COUNTY.

No. 358. Argued February 3, 4, 1943.—Decided March 1, 1943.

1. In determining whether there is being done within a State a busi-
ness in insurance which is subject to regulation by the State, con-
siderations of the location of activity prior to and subsequent to
the making of the contract, of the degree of interest of the regulating
State in the object insured, and of the location of the property
insured are separately and collectively of great weight. P. 319.

2. Reciprocal insurance associations which insured property located
in New York, although their attorneys-in-fact were located in
Illinois and the contracts of insurance were signed and checks in
payment of losses were mailed in Illinois, held subject to regulation
by New York. Pp. 315, 319.

The reciprocal insurance associations in this case had many actual
contacts (detailed in the opinon) with subscribers and the insured
property in New York; much of the insurance covered immovables
located in New York; and the associations had for years been
licensed to do business in New York.

o Allgeyer v. Louisiana, 165 U. 8. 578, distinguished. P. 318.

4. The New York regulations of foreign reciprocal insurance associa-
ticns here challenged—regulations aimed at the protection of the
solvency of such associations or at promoting the convenience of
residents of the State in doing their insurance business—held not
violative of the due process or equal protection clauses of the
Fourteenth Amendment. P. 321.

(1) That the regulations affect business activities which are
parried on outside of the State does not in itself render them
mvalid. P. 320.

(2) Since each subscriber is an insurer and other subscribers are
dependent on his financial responsibility, the requirement that each
new subscriber must have assets in excess of $10,000 does not violate
the equal protection clause. P. 321.

(3) Reciprocal insurance associations are not denied equal pro-
tection by the imposition upon them of requirements different from
those imposed upon mutual companies. P. 321.
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(4) The requirements that an office be maintained in the State
and that policies be countersigned by a resident agent are valid.
PE321%

(5) The argument that reciprocals give complete security with
substantial economy to their members, and that New York sub-
scribers may lose the benefits of this form of insurance by reason
of the inability of the reciprocals to comply with the New York
law, can not affect the validity of the challenged regulations.
P.321.

288 N. Y. 291, 43 N. E. 2d 49, affirmed.

AprpEAL from a judgment entered on remittitur of the
Court of Appeals of New York, which sustained the valid-
ity of provisions of the state Insurance Law as applied to
the appellants. See also 262 App. Div. 446, 29 N. Y. S.
2d 300, and 24 N. Y. S. 2d 312.

Mr. Franklin D. Trueblood, with whom Messrs. Craig
R. Johnson and Carl O. Olson were on the brief, for
appellants.

Mr. John C. Crary, Jr., Assistant Attorney General of
New York, with whom Messrs. Nathaniel L. Goldsten,
Attorney General, and Wendell P. Brown, Assistant At-
torney General, were on the brief, for appellees.

MRg. JusTice Brack delivered the opinion of the Court.

The New York Insurance Law (Cons. Laws, ch. 28),
as amended in 1939, provides a comprehensive and de-
tailed plan for regulation of all types of insurance and
insurance companies “doing an insurance business” (§ 41)
in that state. Article 12, applicable to reciprocal insur-
ance associations, defines them as aggregations of persons,
firms, or corporations, who under a common name engage
in the business of exchanging contracts of insurance on
the reciprocal plan through an attorney in fact.*

1 Inter-insurance, or reciprocal insurance, has been described'as
“that, system of insurance whereby several individuals, partnerships
and corporations underwrite each other’s risks against loss by fire or
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The issue in this case is whether the appellants, recip-
rocal insurance associations which insure against fire
and related risks and whose attorneys in fact are located
in Illinois, may constitutionally be made subject to the
laws of New York as a condition of insuring property in
that state. The New York Law, § 422, requires that these
coOperative insurance associations must obtain a license
or be prohibited from doing “any act which effects, aids or
promotes the doing of an insurance business” in New
York, § 410 (2). Asa condition of the license, submission
to the New York regulations is required. The appellants
contend that the law as applied to them violates the due
process and equal protection clauses of the Fourteenth
Amendment. They raised these questions appropriately
in a declaratory judgment action in New York state
courts, the Court of Appeals upheld the law, and the case
ishere on appeal under § 237 (a) of the Judicial Code.

These reciprocals have been annually licensed to do
business in New York since 1930 and allege that they are
“desirous of qualifying under the valid provisions of the
Insurance Law of 1939, and of securing a license there-
under.” More than 50,000 contracts affecting New York
state risks have been executed since the reciprocals began
business, and the gross payments made by New York con-
cerns as premiums or deposits amounted to more than
$2,000,000 for the period from 1931 to 1938. The total of

other hazard, through an attorney in fact, common to all, under an
agreement that each underwriter acts separately and severally, and not
jointly with any other.” 58 Central L. J. 323. The nature of the
business of these particular reciprocals is fully discussed in the opinion
of the court, below and is described to some extent in this opinion. The
opinion of the trial court is reported at 24 N. Y. S. 2d 312; the
opinion of the Appellate Division is reported at 262 App. Div. 446,
29 N. Y. S.2d 300; and the opinion of the Court of Appeals is reported
at 288 N. Y. 201, 43 N. E. 2d 49. For a general discussion of the

nature of inter-insurers and some of their legal problems, see 94
A.L.R. 836.
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premiums or deposits from insurance affecting New York
property is more than that from Illinois, the state in
which the associations have their headquarters and whose
laws they insist must govern their contracts.

Two principal contentions are urged against the con-
stitutionality of the New York law as applied to these
reciprocals: (a) Since the contracts of insurance are
signed in Illinois and losses are paid by checks mailed
from that state, the associations do no business in New
York which therefore has no power to regulate them. (b)
Assuming that New York does have general power to
regulate, nevertheless certain of the provisions of the
statute do not accord with due process and deny equal
protection of the law.

First. Business in New York. Assuming that the for-
malities of contract are carried on in Illinois, the issue
remains whether the insurance enterprise as a whole so
affects New York interests as to give New York the power
it claims,

In determining the power of a state to apply its own
regulatory laws to insurance business activities, the ques-
tion in earlier cases became involved by conceptualistic
discussion of theories of the place of contracting or of per-
formance.> More recently it has been recognized that a
state may have substantial interests in the business of
insurance of its people or property regardless of these iso-
lated factors. This interest may be measured by highly
realistic considerations such as the protection of the cit-
izen insured or the protection of the state from the in-
cidents of loss. Alaska Packers Assn. v. Industrial Acci-
dent Comm’n, 294 U. S. 532, 542. To insure the protec-
tion of state interests it is now recognized that a state
may not be required to enforce in its own courts the terms

2 Allgeyer v. Louisiana, 165 U. 8. 578, 587. See, A Factual Approach
to the Constitutional Law Aspect of the Conflict of Laws, 35 Col. L. B.
751. Cf. Frene v. Louisville Cement Co., 134 F. 2d 511.
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of an insurance policy normally subject to the law of
another state where such enforcement will conflict with
the public policy of the state of the forum. Griffin v.
McCoach, 313 U. S. 498.3

The actual physical signing of contracts may be only one
element in a broad range of business activities. Business
may be done in a state although those doing the business
are scrupulously careful to see that not a single contract
is ever signed within that state’s boundaries.* Important
as the execution of written contracts may be, it is ordinarily
but an intermediate step serving to tie up prior business
negotiations with future consequences which themselves
are the real object of the business transaction.

The facts of the instant case give clear proof of these
statements. The contracts are made in thisway: A canner
or wholesale grocer in New York signs an application to
become a “subseriber.” This is sent to the attorney in
fact at the head office in Chicago. One of a group of insur-
ance engineers may be sent to New York to investigate the
risk, and if accepted, the applicant signs a power of at-
torney and sends it and the application back to the at-
torney in fact. The attorney in fact then issues a policy
of inter-insurance which is mailed to the subscriber in New
York, and the subscriber thus becomes the insurer and the
insured. The insurance engineers may visit the subscriber

8 This rule was not applied where the state had no actual contact
with the insurance contract; i. e., where neither the original insured
nor the company were residents of the state, the property insured was
elsewhere, and the contract was made elsewhere. Home Insurance
Co.v. Dick, 281 U.S. 397. Cf. Kryger v. Wilson, 242 U. 8. 171, where,
under similar circumstances, a state was entitled to apply its own
law in a non-insurance situation where the property which was the
subject of the litigation was within its bounds.

* International Harvester Co. v. Kentucky, 234 U. S. 579. For an
example of the refusal of a court to permit evasion of the law of a state
by a contract made just over its borders, see Ocean Accident & G. Corp.
V. Industrial Commission, 32 Ariz. 275, 285, 257 P. 644.
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from time to time to encourage the reduction of fire hazards
or to investigate the cause and extent of losses, and on such
trips the engineer may give information concerning the
enterprise to prospective participants, although he does
not actively solicit business. The contracts reserved the
right of the reciprocals to go into New York to repair, re-
build, or replace lost or damaged property. Cf. Lumber-
men’s Insurance Co. v. Meyer, 197 U. S. 407, 417. Surely
the object of all this activity is not the signing of a contract
or a check, but the protection of property and payment of
indemnity in case of loss by fire. These business trans-
actions neither begin nor end with the contract.

The intimacy of the relation of these insurance contracts
to the state of New York becomes even more apparent
when it is remembered that the property insured is in the
state of New York. The states have long held great au-
thority over property within their borders. A state may
make flood control, quarantine, conservation and zoning
regulations affecting property within its bounds. It isthe
source of law for the forms of conveyances, for the nature
of covenants, future interests and easements, for the con-
struction of wills, trusts, and mortgages, and for many
other legal principles affecting property interests. Con-
tracts formally made in other states may remain subject
to the law of the state of the situs of the property, par-
ticularly in respect to immovables.® There is no more
reason to bar the state from authority over the insurance
of the property within it than to exclude it from control of
all the other property interests mentioned.

The appellants draw counter conclusions from Allgeyer
v. Louisiana, 165 U. S. 578, and the cases which follow it.

5 Carpenter v. Strange, 141 U. 8. 87, 106; Watkins v. Holman, 16 Pet.
25, 57; Fall v. Eastin, 215 U. 8. 1, 9, 12; ef. Union Transit Co. v. Ken-
tucky, 199 U. 8. 194; Curry v. McCanless, 307 U. 8. 357, 363; Graves
v. Elliott, 307 U. S. 383. For a discussion of this subject, see Cook,
‘Immovables’ and the ‘Situs,” 52 Harvard L. Rev. 1246.
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While the wisdom of the Allgeyer case has occasionally
been doubted, it is in any case clearly distinguishable here.
In that case, no act was done in the state of Louisiana ex-
cept that of mailing a letter advising the insurance com-
pany of a shipment of goods, the goods themselves were in
the state only temporarily, and the insurance company
never purported to do business in the state. In the instant
case, the reciprocals have the many actual contacts with
the New York subseribers and the New York property out-
lined above, much of the insurance covers permanent im-
movables, and the reciprocals have been licensed to do
business there for years. The Allgeyer and subsequent in-
surance cases have been recently considered in Griffin v.
McCoach, supra, at 506, 507, and in Osborn v. Ozlin, 310
U. 8. 53, 66; as the analysis in those opinions clearly indi-
cates, the Allgeyer line of decisions cannot be permitted to
control cases such as this, where the public policy of the
state is clear, the insured interest is located in the state,
and there are many points of contact between the insurer
and the property in the state.

We conclude that in determining whether insurance
business is done within a state for the purpose of deciding
whether a state has power to regulate the business, con-
siderations of the location of activity prior and subsequent
to the making of the contract, Osborn v. Ozlin, supra, of the
degree of interest of the regulating state in the object in-
sured, and of the location of the property insured are
separately and collectively of great weight. Applying
any of these tests, it is apparent that the reciprocals are
doing business in New York and are thereby subject to
regulation by that state.

Second. Validity of the Regulations. The assailed

requirements are in substance these.’! Reciprocals’ sub-
ﬁ

. e’Ijhe sections of the Insurance Law which appellants contend aré
mvalid are §§ 130, 168 (2), 410 (1), 412 (1), 413 (2), 415 (1),
417 (1), 418 (1) (3), 420, 421, and 422 (1).
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scribers in every state must execute their powers of at-
torney in accordance with specified forms and a standard
form of contract must be used by all subseribers where-
ever they are located. Certain forms of accounting are
also required. Advisory committees of the subscribers
themselves, rather than appointed attorneys in fact, must
have ultimate powers of management of the reciprocals’
affairs and must provide regulations for the control and
custody of their funds. The advisory committee must
be elected at an annual meeting of the subscribers, held
after notice to them, where they can be present either in
person or by proxy. Provision must be made for stipu-
lated operating reserves for payment of losses, for a con-
tingent liability of subscribers of not less than one nor
more than ten times the amount of the annual premium
expressed in the contract, and for a surplus to be main-
tained unimpaired. No subscriber is to be granted a
secured or preferred claim against the operating reserve.
No new agreements are to be made with subseribers who
do not have net assets in excess of ten thousand dollars.
At least one office must be maintained in New York and
policies must be countersigned by a resident New York
agent.

These regulations can not be attacked merely because
they affect business activities which are carried on outside
the state. Of necessity, any regulations affecting the sol-
vency of those doing an insurance business in a state
must have some effect on business practices of the same
company outside the state. Nothing in the Constitution
requires a state to nullify its own protective standards
because an enterprise regulated has its headquarters else-
where. The power New York may exercise to regulate
domestic insurance associations may be applied to for-
cign associations which New York permits to conduct the
same kind of business. The appellants can not, “by
spreading their business and activities over other states
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. set at naught the public policy” of New York,
Atlantic & Pacific Tea Co. v. Grosjean, 301 U. S. 412, 427.
Where as here the state has full power to prescribe the
forms of contract, the terms of protection of the insured,
and the type of reserve funds needed, “the mere fact that
state action may have repercussions beyond state lines is
of no judicial significance.” Osborn v. Ozlin, supra, at 62.
Neither New York nor Illinois loses the power to protect
the interests of its citizens because these associations carry
on activities in both places. Alaska Packers Assn. v.
Industrial Accident Comm’n, supra. We think the regu-
lations themselves, since they are aimed at the protection
of the solvency of the reciprocals or at promoting the
convenience with which New York residents may do their
insurance business, are all within the scope of state power.
Osborn v. Ozlin, supra, at 65, 66.

It is argued that the provision requiring each new sub-
scriber to have net assets of $10,000 violates the equal
protection clause, but since each subsecriber is also an
insurer and other subseribers are dependent on his finan-
cial responsibility, there is no reason why the legislature
might not think this provision necessary. It is also com-
plained that different requirements have been put upon
reciprocals than mutual companies; but we have previ-
ously held that a codperative insurance company may be
subject to separate classification for the purpose of deter-
mining how it shall be regulated. German Alliance Ins.
Co.v. Kansas, 233 U. S. 389, 418. Cf. Tigner v. Tezxas, 310
U. 8. 141. The provisions requiring an office in the state
and counter signature of the contracts by an agent in the
state are no more stringent than those approved in La
Tourette v. McMaster, 248 U. S. 465.

The appellants earnestly insist that theirs is a success-
ful system of coSperative insurance which gives complete
security with substantial economy to their members, and
that their New York subscribers may lose the benefits of
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this form of insurance by reason of the reciprocals’ inabil-
ity to comply with the requirements of the New York law.
That the reciprocals save for their members from 25 to 50
per cent of the cost of ordinary commereial insurance and
that the members are well satisfied with the system they
have created is not controverted by counsel for the state
of New York. However persuasive such arguments might
be if addressed to the state legislature, they present no
constitutional barrier which prevents New York from

enforcing these regulations if it chooses.
Affirmed.

The Cuier Justick and MR. JusTICE JACKSON concur in
the result.

MR. JusticeE RUTLEDGE took no part in the consideration
or decision of this case.

HELVERING, COMMISSIONER OF INTERNAL
REVENUE, v. AMERICAN DENTAL CO.

CERTIORARI TO THE CIRCUIT COURT OF APPEALS FOR THE
SEVENTH. CIRCUIT.

No. 303. Argued January 5, 6, 1943.—Decided March 1, 1943.

1. The finding of the Board of Tax Appeals that the cancellation of
indebtedness in question occurred in 1937 is accepted here. P. 324

2. The term “gift” in § 22 (b) (3) of the Revenue Act of 1936 denotes
the receipt of financial advantages gratuitously. P. 330.

3. A cancellation of items of indebtedness owed by a corporation (rent
and interest on notes), though the items had been accrued and
served to offset income in prior years, and though the corporation
was solvent, keld, under § 22 (b) (3) of the Revenue Act of 1936, a
“gift” exempt from federal income tax. P. 330.

4. A finding of the Board of Tax Appeals that the debt cancellation
in question was not a “gift” within the meaning of § 22 (b) (3) of
the Revenue Act of 1936 is not conclusive here, because the Board
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reached its conclusion by application of erroneous legal standards.
P, 330.

5. That the motives for cancellation of indebtedness were those of
business, or even selfish, is of no significance in determining whether
there was a “gift” under § 22 (b) (3). P.331.

128 F. 2d 254, affirmed.

CerTIORARI, 317 U. S. 612, to review the reversal of a
decision of the Board of Tax Appeals, 44 B. T. A. 425,
sustaining a determination of deficiency in income tax.

Mr. Samuel H. Levy, with whom Solicitor General
Fahy, Assistant Attorney General Clark, and Messrs.
Sewall Key and Newton K. Fox, and Miss Helen R. Car-
loss were on the brief, for petitioner.

Mr. John E. Hughes, with whom Mr. James A. O’Cal-
laghan was on the brief, for respondent.

Mz. Justice Reep delivered the opinion of the Court.

This writ of certiorari brings here for review the ques-
tion of the taxability, as income, of rent and interest on
accounts owed by the taxpayer which were cancelled by
its creditors.

The taxpayer, a corporation, respondent here, owed
certain past due bills for merchandise. This indebted-
ness was represented by interest-bearing notes. Interest
upon these notes had been accrued for the years prior to
1937 and deducted in the taxpayer’s income tax returns,
to the amount of $11,435.22. In November, 1936, the
creditors agreed to cancel all interest accruing after Janu-
ary 1, 1932. The first entry on the taxpayer’s books
which records the cancellation appears in December, 1937,
the tax year here involved, when over $16,000 was
credited.

The taxpayer in December, 1933, also owed back rent
amounting to $15,298.99. This back rent had been ac-
crued as an expense. A new lease was negotiated at that
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time and the lessor promised to make an adjustment of
the accumulated obligation. The following April the
lessor advised the taxpayer that he would accept $7,500
in payment of the back rent and would cancel the rest.
The reduced sum was paid in February, 1937, by cash and
notes which were met the same year. In 1937 the first
entries were made on both the lessor’s and the taxpayer’s
books, showing the partial forgiveness of the back rent.

The date of the book entries of the cancellations and
the deduction of the interest for the whole of 1936 by
the taxpayer led the Board of Tax Appeals to uphold the
Commissioner’s determination that the cancellation of all
items of indebtedness involved here took place in 1937.
This determination is accepted by us. Wilmington
Trust Co. v. Commassioner, 316 U. S. 164, 168.

The taxpayer credited the total amount of the cancelled
debts, $25,219.65, to earned surplus.! It did not return
any of the sum as taxable income. No proof appears of
the insolvency of the taxpayer before or after the cancella-
tion. Its balance sheets show assets exceeding liabilities
at the opening and close of 1937 with net assets greater
than the asserted adjustment of income. Under these
circumstances the Commissioner increased the taxpayer’s
reported income by $19,234.21, the sum of the items of the
cancelled indebtedness which the Board of Tax Appeals
found had served to offset income in like amounts in prior
years. The taxpayer had accrued the rent and interest
in former years. No claim for additional taxes is made
by the Commissioner.

The taxpayer sought a redetermination on the ground
that the cancellations were exempt gifts and that it was
not enriched beyond the tax advantages gained by the
deductions in former tax returns. The Board of Tax

1 There is an unexplained and immaterial variance between the sum
of the items cancelled and the total credited to surplus.
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Appeals found that the cancellations were not gifts, con-
cluded that the tax benefits in dollars obtained by the
deductions of former years did not limit the 1937 tax
springing from the cancellation and affirmed the Commis-
sioner’s determination of a deficiency. The Court of Ap-
peals reversed on the ground that the cancellations
constituted exempt gifts. 128 F. 2d 254. On account
of a variety of views in the circuits as to the taxability
of similar adjustments of indebtedness, we granted
certiorari.?

The applicable statutory provisions are § 22 (a) and
(b) (3) of the Revenue Act of 1936.° The general defini-
tion of gross income has varied little in the successive
revenue acts, and, from the earliest, gifts have been ex-
cluded by substantially identical statutory language. Act
of October 3, 1913, 38 Stat. 166. The Treasury Depart-
ment Regulations 94, relating to the Revenue Act of 1936,

2 Dallas Transfer & Warehouse Co. v. Commissioner, 70 F. 2d 95;
Commissioner v. Coastwise Transp. Corp., 71 F. 2d 104; Hirsch v.
Commissioner, 115 F. 2d 656; Helvering v. A. L. Killian Co., 128 F. 2d
433; Haden Co. v. Commissioner, 118 F. 2d 285.

349 Stat. 1648, 1657, § 22, Gross income:

“(a) General Definition—Gross income’ includes gains, profits,
and income derived from salaries, wages, or compensation for per-
sonal service, of whatever kind and in whatever form paid, or from
professions, vocations, trades, businesses, commerce, or sales, or deal~
ings in property, whether real or personal, growing out of the owner-
ship or use of or interest in such property; also from interest, reat,
dividends, securities, or the transaction of any business carried on for
gain or profit, or gains or profits and income derived from any source
whatever. . . . ;

“(b) Ezclusions from Gross Income—The following items shall

10t be included in gross income and shall be exempt from taxation
under this title;

“(3) Gifts, Bequests, and Devises.—The value of property acquired
by gift, bequest, devise, or inheritance (but the income from such
property shall be included in gross income); . ..”
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Art. 22 (a)-14, covered cancellation of indebtedness.*
This regulation first appeared in Regulations 86 under
the 1934 Act. It marked a change in the Treasury’s con-
cept of the tax effect of debt forgiveness. The old article
as it appeared in Regulations 77, relating to the 1932 Act,
read in part:

“If, however, a creditor merely desires to benefit a debtor
and without any consideration therefor cancels the debt,
the amount of the debt is a gift from the creditor to the
debtor and need not be included in the latter’s gross
income.” ®

19Art. 22 (a)-14. Cancellation of indebtedness—The cancellation
of indebtedness, in whole or in part, may result in the realization of
income. If, for example, an individual performs services for a creditor,
who in consideration thereof cancels the debt, income in the amount
of the debt is realized by the debtor as compensation for his services.
A taxpayer realizes income by the payment or purchase of his obliga-
tions at less than their face value. (See article 22 (a)-18.) If a share-
holder in a corporation which is indebted to him gratuitously forgives
the debt, the transaction amounts to a contribution to the capital of
the corporation. Income is not realized by a taxpayer by virtue
of the discharge of his indebtedness as the result of an adjudication
in bankruptey, or by virtue of a composition agreement among his
creditors, if immediately thereafter the taxpayer’s liabilities exceed
the value of his assets.” .

The article relating to the exclusion of gifts from gross income I8
not helpful. It merely says gifts are exempt from the income tax.
Art. 22 (b) (3)-1.

5 The whole article was as follows:

“Art. 64. Forgiveness of indebtedness—The cancellation and for-
giveness of indebtedness may amount to a payment of income, to &
gift, or to a capital transaction, dependent upon the circumstances.
If, for example, an individual performs services for a creditor, who in
consideration thereof cancels the debt, income to that amount is real-
ized by the debtor as compensation for his services. If, howeyer, a
creditor merely desires to benefit a debtor and without any considera-
tion therefor cancels the debt, the amount of the debt is a gift from
the creditor to the debtor and need not be included in the latter’s gross
income. If a shareholder in a corporation which is indebted to him
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The same language appeared in the former Regulations.®

In fields closely related to the cancellation of indebted-
ness which we are considering here, this Court has treated
gains in net assets as income. In United States v. Kirby
Lumber Co., 284 U. S. 1, the taxpayer purchased its own
bonds at a discount. It was held taxable on the increase
in net assets which resulted.” This holding was confirmed
by Helvering v. American Chicle Co., 291 U. S. 426. See
also Commissioner v. Coastwise Transp. Corp., 71 F. 2d
104. Forfeiture or surrender of a lease by which the lessor
gains property or money makes such gain taxable. Hel-
vering v. Bruun, 309 U. S. 461; Hort v. Commaissioner, 313
U. S. 28. The narrow line between taxable bonuses and
tax free gifts is illuminated by Bogardus v. Commissioner,
302 U. S. 34, on the one side and upon the other by Noel
v. Parrott, 15 F. 2d 669, as approved in Old Colony Trust
Co. v. Commissioner,279 U. S. 716, 730.

Normally cancellations of indebtedness occur only when
the beneficiary is insolvent or at least in financial straits.
Possibly because it seems beyond the legislative purpose to
exact income taxes for savings on debts, the courts have
been astute to avoid taxing every balance sheet improve-
ment brought about through a debt reduction. Where the
indebtedness has represented the purchase price of prop-
erty, a partial forgiveness has been treated as a readjust-

gratuitously forgives the debt, the transaction amounts to a contri-
bution to the capital of the corporation.”

® Regulations 74, Art. 64 (1931); Regulations 69, Art. 49 (1926);
Regulations 65, Art. 49 (1924), for individuals; Regulations 62, Art.
?0 (1922), for individuals; Regulations 45 (1920 ed.), Art. 51, for
Individuals,

When the gift tax was revived in 1932, the House Report gave as
an example of a gift “the forgiveness or payment by A of B’s indebt-
edness.” H. Rep. No. 708, 72nd Cong., Ist Sess., p. 28 (5).

. "The fact that the purchase was made in the taxable year of issue
IS Immaterial. Burnet v. Sanford & Brooks Co., 282 U. S. 359, 364,
365; Commissioner v. Norfolk Southern R. Co., 63 F. 2d 304.

513236—43—vol. 318——25
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ment of the contract rather than a gain. Hirsch v. Com-
masstoner, 115 F. 2d 656; Helvering v. A. L. Killian Co.,
128 F. 2d 433; Gehring Publishing Co. v. Commissioner,
1 T. C. 345. Where a stockholder gratuitously forgives
the corporation’s debt to himself, the transaction has long
been recognized by the Treasury as a contribution to the
capital of the corporation. Regulations 45, Art. 51,
through to Regulations 94, Art. 22 (a)-14. Commissioner
v. Auto Strop Safety Razor Co., 74 F. 2d 226.2

The uncertainties of the effect of the remission of in-
debtedness on income tax brought about legislation to
clarify the problems. The Chandler Bankruptey Act of
June 22, 1938, instituted adjustments deemed desirable.’
The provisions of Chapter X of the Bankruptey Act relat-
ing to corporate reorganizations are typical. They declare
that no income should be recognized “in respect to the
adjustment of the indebtedness of a debtor” under re-
organization proceedings, § 268, 52 Stat. 904, provided that
the basis of the property should be reduced correspondingly
as specified in § 270 as amended July 1, 1940, 54 Stat. 709.
The basis requirements do not appear throughout the sec-
tions, e. g., Chapter XV. The Revenue Act of 1939"
amended the Internal Revenue Code, §§22 (b) and
113 (b), so as to extend similar relief to all corporate tax-
payers “in an unsound financial condition.” **

8 For discussions of the general problem see “The Revenue Act of
1939 and the Income Tax Treatment of Cancellation of Indebtedness,”
49 Yale L. J. 1153; “Cancellation of Indebtedness and Its Tax Con-
sequences,” 40 Col. L. Rev. 1326; “Discharge of Indebtedness and the
Federal Income Tax,” 53 Harv. L. Rev. 977.

9 Corporate reorganizations under Chap. X or 77B, §§ 268, 210,
276 (c) (3), 52 Stat. 904, 905; arrangements under Chap. X1, §§ 39,
396, 52 Stat. 915; real property arrangements under Chap. XII, §§ 520,
521, 522, 52 Stat. 929; wage earners plans under Chap. XIII, § 679,
52 Stat. 938; railroad adjustments under Chap. XV, § 735, 53 Stat. 1140.

10 53 Stat. 875, § 215.

11 See S. Rep. No. 648, 76th Cong., 1st Sess., p. 5; H. Rep. No. 855,
76th Cong., 1st Sess., p. 23.
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It was provided that § 215 should not apply to any dis-
charge of indebtedness occurring prior to the enactment
of the Revenue Act of 1939. No further explanation for
this imitation appears beyond the language of the House
Report:

“The amendments made by section 215 of the bill are ap-
plicable only to taxable years beginning after December
31, 1938. They are not applicable to discharges of cor-
porate indebtedness occurring prior to the date of the en-
actment of the bill. They are also not applicable to a
discharge occurring in any taxable year beginning after
December 31, 1942. They likewise do not apply to any
discharge of corporate indebtedness occurring in any pro-
ceeding under section 77B, or under chapter X or XI, of
the Bankruptey Act of 1898, as amended, since such dis-
charges are governed by other provisions of law.” P. 25.

The Revenue Act of 1942, 56 Stat. 798, 811, § 114,
amended § 22 (b) (9) of the Internal Revenue Code so as
to make the exclusion from gross income of income arising
from discharge of indebtedness applicable generally to all
corporations, whether or not financially sound.*

In the light of these views upon gain, profit and income,
we must construe the meaning of the statutory exemption
of gifts from gross income by § 22 (b) (3). The broad im-
port of gross income in § 22 (a)*® admonishes us to be chary

28ee 8. Rep. No. 1631, 77th Cong., 2d Sess., p. 77; 26 U. 8. C. § 22:

“(b) Exclusions from gross income. The following items shall not
be included in gross income and shall be exempt from taxation under
this chapter:

“(9) Income from discharge of indebtedness—In the case of a cor-
poration, the amount of any income of the taxpayer attributable to
the discharge, within the taxable year, of any indebtedness of the tax-
payer . . . evidenced by a security. . . . This paragraph shall not ap-
ply to any discharge occurring before the date of enactment of the
fgenue Act of 1939, or in a taxable year beginning after December 31,

5.”

' Helvering v. Clifford, 309 U. S. 331, 334.
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of extending any words of exemption beyond their plain
meaning. Cf. Heiner v. Colonial Trust Co., 275 U. S. 232,
235; Unated States v. Stewart, 311 U. S. 60, 63. “Gifts,”
however, is a generic word of broad connotation, taking
coloration from the context of the particular statute in
which it may appear. Its plain meaning in its present
setting denotes, it seems to us, the receipt of financial
advantages gratuitously.

The release of interest or the complete satisfaction of
an indebtedness by partial payment by the voluntary act
of the creditor is more akin to a reduction of sale price
than to financial betterment through the purchase by a
debtor of its bonds in an arm’s-length transaction. In
this view, there is no substance in the Commissioner’s
differentiation between a solvent or insolvent corpora-
tion or the taxation of income to the extent of assets freed
from the claims of creditors by a gratuitous cancellation
of indebtedness. Lakeland Grocery Co. v. Commissioner,
36 B. T. A. 289. Cf. Madison Railways Co. v. Commis-
sioner, 36 B. T. A. 1106; Spokane Office Supply Co. v.
Commissioner, B. T. A. Docket No. 86762, memo. op. of
April 29, 1939; Model Laundry v. Commissioner, B. T. A.
Docket No. 93493, memo. op. of January 15, 1940. See
also Haden Co. v. Commissioner, 118 F. 2d 285, which
supports the Commissioner.

The Board of Tax Appeals decided that these cancella-
tions were not gifts under § 22 (b) (3). It wassaid:

“No evidence was introduced to show a donative intent
upon the part of any creditor. The evidence indicates,
on the contrary, that the creditors acted for purely busi-
ness reasons and did not forgive the debts for altruistic
reasons or out of pure generosity.” 44 B.T. A. 425, 428.

With this conclusion we cannot agree. We do not feel
bound by the finding of the Board because it reached its
conclusions, in our opinion, upon an application of er-
roneous legal standards. Section 22 (b) (3) exempts
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gifts. This does not leave the Tax Court of the United
States free to determine at will or upon evidence and
without judicial review the tests to be applied to facts
to determine whether the result is or is not a gift. The
fact that the motives leading to the cancellations were
‘those of business or even selfish, if it be true, is not sig-
nificant. The forgiveness was gratuitous, a release of
something to the debtor for nothing, and sufficient to
make the cancellation here gifts within the statute.

Affirmed.

Mg. JusTicE RUTLEDGE took no part in the considera-
tion or decision of this case.

Mg. Justice FRANKTURTER, dissenting:

When Congress wished to exempt income “attributable
to the discharge . . . of any indebtedness” it did so ex-
plicitly. It defined such exemption with particularity
and only to a limited extent, as illustrated by the various
enactments, including § 114 of the Revenue Act of 1942,
all of which appear to throw light leading away from and
not towards the conclusion drawn from them by the Court.
In the absence of such specific exemption of what as a
practical matter may be income, determination of whether
1t is or is not income should be left to the tribunal whose
special business it is to ascertain the controverted facts
and the reasonable inferences from them. In deciding
that, in the circumstances of the present case, the debt
cancellations were not gifts and therefore taxable, the
Board of Tax Appeals (now the Tax Court of the United
States) did not invoke wrong legal standards. It knew
well enough the difference between taxable income
anq gifts. It applied these legal concepts to its interpre-
tation of the facts. That its judgment should not be

upset is counselled by wise fiscal as well as judicial
administration.

Mg. Justice JacksoN joins in this dissent.
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McNABB et an. v. UNITED STATES.

CERTIORARI TO THE CIRCUIT COURT OF APPEALS FOR THE
SIXTH CIRCUIT.

No. 25. Argued October 22, 1942 —Decided March 1, 1943.

1. The power of this Court upon review of convictions in the federal
courts is not limited to the determination of the Constitutional
validity of such convictions. P. 340.

2. Judicial supervision of the administration of criminal justice in the
federal courts implies the duty of establishing and maintaining
civilized standards of procedure and evidence. P. 340.

3. The principles governing the admissibility of evidence in criminal
cases in the federal courts are not restricted to those derived solely
from the Constitution. P. 341.

4. In the exercise of its authority over the administration of criminal
justice in the federal courts, this Court, from its beginning, has
formulated applicable rules of evidence; and has been guided therein
by considerations of justice not limited to strict canons of evidentiary
relevance. P. 341.

5. The circumstances (detailed in the opinion) under which federal
officers obtained incriminating statements from the defendants in
this case, together with the flagrant disregard of Acts of Congress
requiring that accused persons arrested by federal officers be taken
before a United States Commissioner or other judicial officer, ren-
dered the evidence thus obtained inadmissible in a criminal prosecu-
tion in a federal court, and convictions resting upon such evidence
must be set aside. P. 341.

6. Although Congress has not explicitly forbidden the use of evidence
so procured, yet to permit such evidence to be made the basis of &
conviction in the federal courts would stultify the policy which Con-
gress has enacted into law. P. 345.

123 F. 2d 848, reversed.

CerTIORART, 316 U. S. 658, to review the affirmance of
convictions of second-degree murder for the killing of &
federal officer while he was engaged in the performance
of his official duties, 18 U. S. C. § 253.

Mr. E. B. Baker, with whom Messrs. W. H. Norvell,
J. M. C. Townsend, and Wilkes T. Thrasher were on the
brief, for petitioners.
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Assistant Attorney General Berge, with whom Solicitor
General Fahy and Messrs. Oscar A. Provost and Archibald
Coz, and Miss Melva M. Graney were on the brief, for the
United States.

MR. Justice FRANKFURTER delivered the opinion of the
Court.

The petitioners are under sentence of imprisonment
for forty-five years for the murder of an officer of the
Alcohol Tax Unit of the Bureau of Internal Revenue en-
gaged in the performance of his official duties. (18 U. S.
C. §253.) They were convicted of second-degree murder
in the District Court for the Eastern District of Tennes-
see, and on appeal to the Circuit Court of Appeals for the
Sixth Cireuit the convictions were sustained. 123 F. 2d
848, We brought the case here because the petition for
certiorari presented serious questions in the administra-
tion of federal criminal justice. 316 U.S. 658. Determina-
tion of these questions turns upon the circumstances
relating to the admission in evidence of incriminating
statements made by the petitioners.

On the afternoon of Wednesday, July 31, 1940, informa-
tion was received at the Chattanooga office of the Alcoholic
Tax Unit that several members of the McNabb family
were planning to sell that night whiskey on which federal
taxes had not been paid. The McNabbs were a clan of
Tennessee mountaineers living about twelve miles from
Chattanooga in a section known as the McNabb Settle-
ment. Plans were made to apprehend the MceNabbs while
actually engaged in their illicit enterprise. That evening
four revenue agents, accompanied by the Government’s
Informers, drove to the McNabb Settlement. When they
approached the rendezvous arranged between the Me-
Nabbs and the informers, the officers got out of the car.
The informers drove on and met five of the McNabbs, of
whom three—the twin brothers Freeman and Raymond,
and their cousin Benjamin—are the petitioners here.
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(The two others, Emuil and Barney McNabb, were ac-
quitted at the direction of the trial court.) The group
proceeded to a spot near the family cemetery where the
liquor was hidden. While cans containing whiskey were
being loaded into the car, one of the informers flashed a
prearranged signal to the officers who thereupon came
running. One of these called out, “All right, boys, federal
officers!”, and the McNabbs took flight.

Instead of pursuing the McNabbs, the officers began
to empty the cans. They heard noises coming from the
direction of the cemetery, and after a short while a large
rock landed at their feet. An officer named Leeper ran
into the cemetery. He looked about with his flashlight
but discovered no one. Noticing a couple of whiskey cans
there, he began to pour out their contents. Shortly after-
wards the other officers heard a shot; running into the
cemetery they found Leeper on the ground, fatally
wounded. A few minutes later—at about ten o’clock—
he died without having identified his assailant. A second
shot slightly wounded another officer. A search of the
cemetery proved futile, and the officers left.

About three or four hours later—between one and two
o’clock Thursday morning—federal officers went to the
home of Freeman, Raymond, and Emuil McNabb and
there placed them under arrest. Freeman and Raymond
were twenty-five years old. Both had lived in the Settle-
ment all their lives; neither had gone beyond the fourth
grade in school; neither had ever been farther from his
home than Jasper, twenty-one miles away. Emuil was
twenty-two years old. He, too, had lived in the Settle-
ment all his life, and had not gone beyond the second
grade.

Immediately upon arrest, Freeman, Raymond, and
Emuil were taken directly to the Federal Building at
Chattanooga. They were not brought before a United
States commissioner or a judge. Instead, they were
placed in a detention room (where there was nothing they
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could sit or lie down on, except the floor), and kept there
for about fourteen hours, from three o’clock Thursday
morning until five o’clock that afternoon. They were
given some sandwiches. They were not permitted to see
relatives and friends who attempted to visit them. They
had no lawyer. There is no evidence that they requested
the assistance of counsel, or that they were told that they
were entitled to such assistance.

Barney McNabb, who had been arrested early Thurs-
day morning by the local police, was handed over to the
federal authorities about nine or ten o’clock that morn-
ing. He was twenty-eight years old; like the other Mec-
Nabbs he had spent his entire life in the Settlement, had
never gone beyond Jasper, and his schooling stopped at
the third grade. Barney was placed in a separate room
in the Federal Building where he was questioned for a
short period. The officers then took him to the scene of
the killing, brought him back to the Federal Building,
questioned him further for about an hour, and finally re-
moved him to the county jail three blocks away.

In the meantime, direction of the investigation had been
assumed by H. B. Taylor, district supervisor of the Alcohol
Tax Unit, with headquarters at Louisville, Kentucky.
Taylor was the Government’s chief witness on the central
issue of the admissibility of the statements made by the
McNabbs. Arriving in Chattanooga early Thursday
morning, he spent the day in study of the case before
beginning his interrogation of the prisoners. Freeman,
Ré}ymond, and Emuil, who had been taken to the county
jall about five o’clock Thursday afternoon, were brought
back to the Federal Building early that evening. Accord-
Ing to Taylor, his questioning of them began at nine
o'clock. Other officers set the hour earlier.?

! Officer Burke testified that the questioning Thursday night began

at 6 P. M., Officer Kitts, at 7 P. M., and Officer Jakes, at “possibly
6 or 7 o’clock.”
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Throughout the questioning, most of which was done
by Taylor, at least six officers were present. At no time
during its course was a lawyer or any relative or friend
of the defendants present. Taylor began by telling “each
of them before they were questioned that we were Gov-
ernment officers, what we were investigating, and advised
them that they did not have to make a statement, that
they need not fear force, and that any statement made by
them would be used against them, and that they need not
answer any questions asked unless they desired to do so.”

The men were questioned singly and together. As
described by one of the officers, “They would be brought
in, be questioned possibly at various times, some of them
half an hour, or maybe an hour, or maybe two hours.”
Taylor testified that the questioning continued until one
o’clock in the morning, when the defendants were taken
back to the county jail.?

The questioning was resumed Friday morning, probably
sometime between nine and ten o’clock.? “They were
brought down from the jail several times, how many I
don’t know. They were questioned one at a time, as
we would finish one he would be sent back and we would
try to reconcile the facts they told, connect up the state-
ments they made, and then we would get two of them
together. I think at one time we probably had all five
together trying to reconcile their statements . . . When

2 Here again Taylor’s testimony is at variance with that of other
officers. Officer Kitts estimated that the questioning Thursday night
ended at 10 P. M., Officer Burke, at 11 P. M., and Officer Jakes, at
midnight. No officer testified that the questioning that night lasted
less than three hours.

3 Taylor testified that the McNabbs were brought back Friday morn-
ing “probably about nine or nine-thirty.” None of the other officers
could recall the exact time. Officer Burke thought “it must have been
after nine o’clock,” while Officer Jakes guessed that it was “some-
where around ten or eleven o’clock in the morning.”
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I knew the truth I told the defendants what I knew. 1
never called them damned liars, but I did say they were
lying to me. . . . It would be impossible to tell all the
motions I made with my hands during the two days of
questioning, however, I didn’t threaten anyone. None of
the officers were prejudiced towards these defendants nor
bitter toward them. We were only trying to find out who
killed our fellow officer.”

Benjamin McNabb, the third of the petitioners, came
to the office of the Aleohol Tax Unit about eight or nine
o'clock Friday morning and voluntarily surrendered.
Benjamin was twenty years old, had never been arrested
before, had lived in the McNabb Settlement all his life,
and had not got beyond the fourth grade in school. He
told the officers that he had heard that they were looking
for him but that he was entirely innocent of any con-
nection with the crime. The officers made him take his
clothes off for a few minutes because, so he testified, “they
wanted to look at me. This scared me pretty much.” *
He was not taken before a United States Commissioner
ora judge. Instead, the officers questioned him for about
five or six hours. When finally in the afternoon he was
confronted with the statement that the others accused
him of having fired both shots, Benjamin said, “If they
are going to accuse me of that, I will tell the whole truth;
you may get your pencil and paper and write it down.”
He then confessed that he had fired the first shot, but
denied that he had also fired the second.

Because there were “certain discrepancies in their
stories, and we were anxious to straighten them out,” the

“ Taylor testified that the reason for having Benjamin remove his
clothes was that “I was informed that he had gotten an injury running
through the woods or that he had been hit by a stray shot. We didn’t
kno.w whether or not this was true, and asked him to take his clothes
off in order to examine him and find out.”
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defendants were brought to the Federal Building from
the jail between nine and ten o’clock Friday night. They
were again questioned, sometimes separately, sometimes
together. Taylor testified that “We had Freeman Mec-
Nabb on the night of the second [Friday] for about three
and one-half hours. I don’t remember the time but I re-
member him particularly because he certainly was hard to
get anything out of. He would admit he lied before, and
then tell it all over again. I knew some of the things about
the whole truth and it took about three and one-half hours
before he would say it was the truth, and I finally got him
to tell a story which he said was true and which certainly
fit better with the physical facts and circumstances than
any other story he had told. It took me three and one-
half hours to get a story that was satisfactory or that I be-
lieved was nearer the truth than when we started.”

The questioning of the defendants continued until about
two o’clock Saturday morning, when the officers finally
“got all the discrepancies straightened out.” Benjamin
did not change his story that he had fired only the first
shot. Freeman and Raymond admitted that they were
present when the shooting occurred, but denied Benja-
min’s charge that they had urged him to shoot. Barney
and Emuil, who were acquitted at the direction of the trial
court, made no incriminating admissions.

Concededly, the admissions made by Freeman, Ray-
mond and Benjamin constituted the crux of the Govern-
ment’s case against them, and the convictions cannot
stand if such evidence be excluded. Accordingly, the
question for our decision is whether these incriminating
statements, made under the circumstances we have sum-
marized,” were properly admitted. Relying upon the

8 To determine the admissibility of the statements secured from the
defendants while they were in the custody of the federal officers, the
trial court conducted a preliminary examination in the absence of
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guarantees of the Fifth Amendment that no person “shall
be compelled in any criminal case to be a witness against
himself, nor be deprived of life, liberty, or property, with-
out due process of law,” the petitioners contend that the
Constitution itself forbade the use of this evidence against
them. The Government counters by urging that the
Constitution proscribes only “involuntary” confessions,
and that judged by appropriate criteria of “voluntariness”
the petitioners’ admissions were voluntary and hence
admissible.

It is true, as the petitioners assert, that a conviction in
the federal courts, the foundation of which is evidence ob-
tained in disregard of liberties deemed fundamental by
the Constitution, cannot stand. Boyd v. United States,
116 U. S. 616; Weeks v. United States, 232 U. S. 383;
Gouled v. United States, 255 U. S. 298; Amos v. United
States, 255 U. S. 313; Agnello v. United States, 269 U. S.
20; Byars v. United States, 273 U. 8. 28; Grau v. United

the jury. After hearing the evidence (consisting principally of the
testimony of the defendants and the officers), the court concluded
that the statements were admissible. An exception to this ruling was
taken. When the jury was recalled, the witnesses for the Government
repeated their testimony. The defendants rested upon their claim
that the trial court erred in admitting these statements, and stood
on their constitutional right not to take the witness stand before the
jury. At the conclusion of the Government’s case the defendants
moved to exclude from the consideration of the jury the evidence relat-
ing to the admissions made by them. This motion was denied. The
motion was renewed at the conclusion of the defendants’ case, and
again was denied. The court charged the jury that the defendants’
admissions should be disregarded if found to have been involuntarily
made. The issue of law which was decided by the trial court in ad-
mitting the statements made by the petitioners did not become,
therefore, a question of fact foreclosed by the jury’s general verdict
of guilty. Under these circumstances we have treated as facts only
the testimony offered on behalf of the Government and so much of
the petitioners’ evidence as is neither contradicted by nor inconsistent
with that of the Government.

| —

- 2 % Sl B & BE

- 4 1 T 37T =T 1




340 OCTOBER TERM, 1942,

Opinion of the Court. 318 U.S.

States, 287 U. S. 124. And this Court has, on Constitu-
tional grounds, set aside convictions, both in the federal
and state courts, which were based upon confessions “se-
cured by protracted and repeated questioning of ignorant
and untutored persons, in whose minds the power of offi-
cers was greatly magnified,” Lisenba v. California, 314
U. S. 219, 23940, or “who have been unlawfully held in-
communicado without advice of friends or counsel,”
Ward v. Texas, 316 U. S. 547, 555, and see Brown v. Mis-
sissippi, 297 U. S. 278; Chambers v. Florida, 309 U. S. 227;
Canty v. Alabama, 309 U. S. 629; White v. Texas, 310
U. S. 530; Lomaz v. Tezas, 313 U. S. 544; Vernon v. Ala-
bama, 313 U. S. 547.

In the view we take of the case, however, it becomes
unnecessary to reach the Constitutional issue pressed
upon us. For, while the power of this Court to undo con-
victions in state courts is limited to the enforcement of
those “fundamental principles of liberty and justice,”
Hebert v. Lowisiana, 272 U. 8. 312, 316, which are secured
by the Fourteenth Amendment, the scope of our review-
ing power over convictions brought here from the federal
courts is not confined to ascertainment of Constitutional
validity. Judicial supervision of the administration of
criminal justice in the federal courts implies the duty of
establishing and maintaining civilized standards of pro-
cedure and evidence. Such standards are not satisfied
merely by observance of those minimal historic safeguards
for securing trial by reason which are summarized as “due
process of law” and below which we reach what is really
trial by force. Moreover, review by this Court of state
action expressing its notion of what will best further its
own security in the administration of criminal justice
demands appropriate respect for the deliberative judg-
ment of a state in so basic an exercise of its jurisdiction.
Considerations of large policy in making the necessary
accommodations in our federal system are wholly irrele-
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vant to the formulation and application of proper stand-
ards for the enforcement of the federal eriminal law in
the federal courts.

The principles governing the admissibility of evidence
in federal criminal trials have not been restricted, there-
fore, to those derived solely from the Constitution. In
the exercise of its supervisory authority over the admin-
istration of criminal justice in the federal courts, see
Nardone v. United States, 308 U. S. 338, 341-42, this
Court has, from the very beginning of its history, formu-
lated rules of evidence to be applied in federal eriminal
prosecutions. E. g., Ex parte Bollman & Swartwout, 4
Cranch 75, 130-31; United States v. Palmer, 3 Wheat.
610, 64344 ; United States v. Furlong, 5 Wheat. 184, 199;
United States v. Gooding, 12 Wheat. 460, 468-70; United
States v. Wood, 14 Pet. 430; United States v. Murphy,
16 Pet. 203; Funk v. United States, 290 U. S. 371; Wolfle
v. United States, 291 U. S. 7; see 1 Wigmore on Evidence
(3d ed. 1940) pp. 170-97; Note, 47 Harv. L. Rev. 853.°
And in formulating such rules of evidence for federal
criminal trials the Court has been guided by considera-
tions of justice not limited to the strict canons of eviden-
tiary relevance.

Quite apart from the Constitution, therefore, we are
constrained to hold that the evidence elicited from the
petitioners in the circumstances disclosed here mu<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>