
DECISIONS PER CURIAM, ETC., FROM OCTOBER 
5, 1942, THROUGH JANUARY 18, 1943.*

No. 140. Osme nt  v. Pitcai rn  et  al ., Receiv ers . On 
petition for writ of certiorari to the Supreme Court of 
Missouri. October 12, 1942. Per Curiam: The last 
clause of § 4 of the 1890 amendments to Article VI of the 
Missouri constitution provides that “when a division [of 
the Supreme Court of Missouri] in which a cause is pend-
ing shall so order, the cause shall be transferred to the court 
for its decision.” In Scheufler v. Manufacturing Lumber-
men’s Underwriters, decided July 7, 1942, the Supreme 
Court of Missouri stated that under this clause “either 
division, on application or its own motion and for reasons 
deemed sufficient though not enumerated in the section, 
may order a cause transferred to the court en banc.” 
349 Mo. 855, 857; 163 S. W. 2d 749, 750. In this case 
petitioner made no application to transfer the cause from 
Division Two, where it was heard and decided, to the court 
en banc. As it does not appear that petitioner has ex-
hausted the appellate review provided by state law, the 
petition for certiorari must be denied for want of juris-
diction. Gorman v. Washington University, 316 U. S. 
98, and cases cited. Mr. H. G. Waltner, Jr. for petitioner. 
Messrs. Edgar Shook and N.. S. Brown for respondents. 
Reported below: 349 Mo. 137,159 S. W. 2d 666.

No. 113. David son  Transfer  & Stora ge  Co . et  al . v . 
United  State s  et  al . Appeal from the District Court of 
the United States for the Eastern District of Pennsylvania.

For decisions on applications for certiorari, see post, pp. 606, 624; 
rehearing, post, p. 703. For cases disposed of without consideration 
by the Court, post, p. 702.
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October 12, 1942. Per Curiam: The judgment is af-
firmed. Mr. Charles E. Cotterill for appellants. Re-
ported below: 42F. Supp. 215.

No. 128. Gurney  et  al . v . Ferguson  et  al . Appeal 
from the Supreme Court of Oklahoma. October 12,1942. 
Per Curiam: The appeal is dismissed for want of juris-
diction. § 237 (a), Judicial Code, as amended, 28 U. S. C., 
§ 344 (a). Treating the papers whereon the appeal was 
allowed as a petition for writ of certiorari as required by 
§ 237 (c) of the Judicial Code as amended, 28 U. S. C., 
§ 344 (c), certiorari is denied. Messrs. W. F. Wilson, 
M. A. Ned Looney, and T. Austin Gavin for appellants. 
Reported below: 190 Okla. 254,122 P. 2d 1002.

No. 129. Tenness ee  Oil  Co . v . Mc Canles s , Commis -
sioner  of  Finance  and  Taxatio n . Appeal from the Su-
preme Court of Tennessee. October 12, 1942. Per 
Curiam: The motion to dismiss is granted and the appeal 
is dismissed for want of a properly presented federal 
question. Fullerton v. Texas, 196 U. S. 192; Rooker v. 
Fidelity Trust Co., 261 U. S. 114. Mr. Cecil Sims for 
appellant. Messrs. Roy H. Beeler, Attorney General of 
Tennessee, and William F. Barry, Solicitor General, for 
appellee. Reported below: 178 Tenn. 328, 162 S. W. 2d 
1081.

No. 160. Cheltenham  & Abing ton  Sewerage  Co . v . 
Pennsylvania  Public  Utility  Commis sion  et  al . Ap-
peal from the Supreme Court of Pennsylvania; and

No. 169. Pennsylvani a  Public  Utility  Commis sio n  
v. Chelt enham  & Abington  Sew erage  Co . On petition 
for writ of certiorari to the Supreme Court of Pennsyl-
vania. October 12, 1942. Per Curiam: In No. 160 the 
appeal is dismissed, and in No. 169 the petition for writ of
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certiorari is denied, for want of a final judgment. Grays 
Harbor Logging Co. v. Coats-Fordney Co., 243 U. S. 251; 
Wick v. Superior Court, 278 U. S. 575. Mr. George Henry 
Huft for appellant in No. 160 and respondent in No. 169. 
Mr. Thomas A. Foulke for Benjamin H. Davis et al., appel-
lees in No. 160. Messrs. Claude T. Reno, Harry M. 
Showalter, Samuel Graff Miller, and Herbert S. Levy for 
the Pennsylvania Public Utility Commission. Reported 
below: 344 Pa. 366, 25 A. 2d 334.

No. 174. Peak  v . Ckltfgri utk . Appeal from the Su-
perior Court of California. October 12, 1942. Per 
Curiam: The motion to dismiss is granted and the appeal 
is dismissed for want of jurisdiction. § 237 (a), Judicial 
Code, as amended, 28 U. S. C., § 344 (a). The petition for 
writ of certiorari is denied. The motion for leave to 
proceed further in jorma pauperis is denied. George 
Peak, pro se.

No. 192. Toye  Bros . Yellow  Cab  Co . v . Cooperat ive  
Cab  Co ., Inc ., et  al . Appeal from the Supreme Court of 
Louisiana. October 12, 1942. Per Curiam: The motion 
to dismiss is granted and the appeal is dismissed for want 
of a properly presented federal question. Fullerton v. 
Texas, 196 U. S. 192; Rooker n . Fidelity Trust Co., 261 
U. S. 114. Mr. Eberhard Deutsch for appellant. Mr. 
Francis P. Burns for appellees. Reported below: 199 La. 
1063,7 So. 2d 353.

No. 238. Martin  v . City  of  Struth ers . Appeal from 
the Supreme Court of Ohio. October 12, 1942. Per 
Curiam: The appeal is dismissed on the ground that the 
record does not show that the federal question presented 
was properly preserved on appeal to the Court of Appeals
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of Ohio. Hiawassee River Power Co. v. Carolina-Ten-
nessee Co., 252 U. S. 341, 343-44. Messrs. Hayden C. 
Covington and Victor F. Schmidt for appellant. Re-
ported below: 139 Ohio St. 372, 40 N. E. 2d 154.

No. 244. Monks  v . Lee  et  al . Appeal from the Dis-
trict Court of Appeal, 4th Appellate District, of Cali-
fornia. October 12, 1942. Per Curiam: The motion to 
dismiss is granted and the appeal is dismissed on the 
ground that it does not appear from the record that the 
appeal was applied for within the time provided by law. 
§ 8 (a), Act of February 13, 1925 (43 Stat. 936, 940), 28 
U. S. C., § 350. Messrs. L. R. Kirby, Herbert S. Avery, 
and John Coker for appellant. Mr. William P. Cary for 
appellees. Reported below: 48 Cal. App. 2d 603, 120 
P. 2d 167.

No. 258. Clark  et  al . v . Doyle , Excise  Admini st ra -
tor , et  al . Appeal from the Supreme Court of Indiana. 
October 12, 1942. Per Curiam: The motion to dismiss is 
granted and the appeal is dismissed for want of a sub-
stantial federal question. (1) Gorin v. United States, 
312 U. S. 19, 27; (2) Eberle v. Michigan, 232 U. S. 700, 
706. Messrs. Lloyd D. Claycombe and Albert Stump 
for appellants. Mr. Urban C. Stover, Deputy Attorney 
General of Indiana, for appellees. Reported below: 41 
N. E. 2d 949.

No. 280. Gene ral  Motors  Accep tance  Corporati on  
et  al . v. Hulber t , County  Ass ess or  of  Canadia n  
County . Appeal from the Supreme Court of Oklahoma. 
October 12, 1942. Per Curiam: The appeal is dismissed 
for want of a substantial federal question. Columbus 
Southern Railway Co. v. Wright, 151 U. S. 470, 478-83; 
General American Tank Car Corp. v. Day, 270 U. S. 367,
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372. The Chief  Justi ce  took no part in the considera-
tion or decision of this case. Mr. D. I. Johnston for appel-
lants. Messrs. Mac Q. Williamson, Attorney General of 
Oklahoma, and Randell S. Cobb for appellee. Reported 
below: 190 Okla. 578,125 P. 2d 975.

No. 317. Morris  Plan  Industrial  Bank  v . Graves  
et  al ., Const itut ing  the  State  Tax  Comm issio n . Ap-
peal from the Supreme Court of New York. October 12, 
1942. Per Curiam: The motion to dismiss is granted 
and the appeal is dismissed for want of a substantial fed-
eral question. First National Bank v. Louisiana Tax 
Commission, 289 U. S. 60, 62-64. The Chief  Justi ce  
took no part in the consideration or decision of this case. 
Mr. R. Randolph Hicks for appellant. Messrs. John J. 
Bennett, Jr., Attorney General of New York, and Wen-
dell P. Brown, Assistant Attorney General, for appellees. 
Reported below: 261 App. Div. 1018, 26 N. Y. S. 2d 854; 
288 N. Y. 567,42 N.E. 2d 22.

No. 359. C. I. T. Corporat ion  et  al . v . Stone , Chair -
man , State  Tax  Commis sion , et  al . ;

No. 360. Universal  Credit  Co . et  al . v . Stone , State  
Tax  Commis sion , et  al . ; and

No. 361. Yellow  Manufacturi ng  Acceptance  Corp , 
et  al . v. Stone , Chairman , State  Tax  Commiss ion , et  al . 
Appeals from the Supreme Court of Mississippi. Octo-
ber 12, 1942. Per Curiam: The motions to affirm are 
granted and the judgments are affirmed. Wisconsin v. J. 
C. Penney Co., 311 U. S. 435, 443-445; Bristol v. Wash-
ington County, 177 U. S. 133; Savings & Loan Society v. 
Multnomah County, 169 U. S. 421 ; Curry n . McCanless, 
307 U. S. 357, 365-68. Messrs. William H. Watkins and 
R H. Eager, Jr. for appellants. Mr. John Thomas Smith
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was with them on the brief in No. 361. Messrs. Greek L. 
Rice, Attorney General of Mississippi, and J. H. Sumrall 
for appellees. Reported below: 193 Miss. 338, 344, 354; 
7 So. 2d 811, 820.

No. —, Original. Ex parte  Elmer  E. Davis . Octo-
ber 12, 1942. Per Curiam: It appears that petitioner 
has an application for a writ of error coram nobis pending 
in the Circuit Court of Vigo County, Indiana. He alleges 
that that court has not taken any action upon his applica-
tion. It does not appear that petitioner has exhausted 
his remedies in the state courts to obtain a deter-
mination, which would be a reviewable judgment. The 
motion for leave to file a petition for writ of habeas cor-
pus is therefore denied without prejudice.

No. —, Original. Ex parte  John  Botwin ski  ; 
No. —, Original. Ex parte  Joe  Cephus  Gray ;
No. —, Original. Ex parte  Josep h  Bematre ;
No. —, Originai. Ex par te  Charles  E. Philli ps ;
No. —, Originai. Ex par te  Alfred  Maurice ;
No. —, Original. Ex parte  Donal d  Flowe rs ; and
No. —, Originai. Ex parte  Albe rt  Smit h . October 

12,1942. The motions for leave to file petitions for writs 
of habeas corpus are denied.

No. —. Ex parte  James  R. Allen . October 12,1942. 
Application denied.

No. 1. Carter  Oil  Co. v. Welker  et  al . Certiorari, 311 
U. S. 633, to the Circuit Court of Appeals for the Seventh 
Circuit. October 19,1942. Per Curiam: The judgment 
is reversed, per stipulation, on the authority of Tallman 
v. Eastern Illinois & Peoria R. Co., 379 Ill. 441,41N. E. 2d
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537, and Vandenbark v. Owens-Illinois Co., 311 U. S. 538. 
Messrs. L. G. Owen, Henry I. Green, and Harold F. Lind-
ley for petitioner. Messrs. William M. Acton, Paul J. 
Wimsey, and Lawrence T. Allen for respondents. Re-
ported below: 112 F. 2d 299.

No. 259. Reeve s , Commi ss ioner  of  Revenue  of  
Kentucky , v . Willi amso n , Trustee . Appeal from, and 
petition for writ of certiorari to, the Circuit Court of 
Appeals for the Sixth Circuit. October 19, 1942. Per 
Curiam: The appeal is dismissed for the want of jurisdic-
tion. § 240 (b), Judicial Code, as amended, 28 U. S. C., 
§ 347 (b); Memphis Gas Co. v. Beeler, 315 U. S. 649, 650- 
51. The petition for writ of certiorari is denied. Messrs. 
M. B. Holifield and H. Appleton Federa for appellant. 
Mr. Ben Williamson for appellee. Reported below: 127 
F. 2d 657.

No. —. Holwig  v. Hiat t  ;
No. —. Humes  v . Blair , Judge ;
No. —. Ex parte  Frank  S. Fowler ; and
No. —. Ex parte  Thoma s  M. Woff ord . October 19, 

1942. Applications denied.

No. —. Flynn  v . Hudsp eth , Warden . October 19, 
1942. The motion for review is denied.

No. —. Ex parte  Pedro  E. Sanchez  Tapia . October 
19, 1942. The application for allowance of an appeal is 
denied.

No. —, Original. Ex parte  John  0. Spaul ding . Oc-
tober 19, 1942. The motion for leave to file petition for 

503873—13------45
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writ of habeas corpus is denied without prejudice to an 
application to the appropriate District Court.

No. —, Original. Ex parte  Marvin  Davis . October 
19,1942. The motions for leave to file a petition for writ 
of certiorari and a petition for writ of habeas corpus are 
denied.

No. —, Original. Ex parte  George  E. Philli ps  ;
No. —, Original. Ex part e  Frank  Contard i  ;
No. —, Original. Ex part e  Frank  Blasz ak  ;
No. —, Original. Ex parte  James  Dobry  ;
No. —, Original. Ex par te  Ray  J. Knowl ton  ;
No. —, Original. Ex parte  George  D. Temp let on  ;
No. —, Original. Ex parte  James  E. Jackson  ;
No. —, Original. Ex parte  Josep h  Brown  ;
No. —, Original. Ex parte  Glenn  Wilkers on  ; and
No. —, Original. Ex parte  Thomas  Jordan . Octo-

ber 19, 1942. The motions for leave to file petitions for 
writs of habeas corpus are denied.

No. —, Original. Ex parte  David  H. Johnson . Oc-
tober 19, 1942. The motion for leave to file a bill of 
complaint is denied.

No. —, Original. Ex parte  Fred  Beniof f  Co . Octo-
ber 19, 1942. The motion for leave to file petition for 
writ of mandamus is denied without prejudice to an ap-
plication to the Circuit Court of Appeals.

No. 12, October Term, 1940. Unite d  States  v . Ap-
palach ian  Electric  Powe r  Co . October 19, 1942. The 
petition for construction of the mandate is denied.
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No. 310. Lacy  v . United  States . October 22, 1942. 
Application for stay denied.

No. 9. United  State s  v . Consum ers  Paper  Co . Cer-
tiorari, 315 U. S. 792, to the Court of Claims. Argued 
October 16, 1942. Decided October 26, 1942. Per 
Curiam: The judgment is affirmed by an equally divided 
Court. Mr. Paul A. Freund argued the cause, and Solici-
tor General Fahy, Assistant Attorney General Shea, and 
Messrs. Melvin H. Siegel, Oscar H. Davis, and H. G. 
Ingraham were on the brief, for the United States. Mr. 
Fred B. Rhodes for respondent. Reported below: 94 Ct. 
Cis. 713.

No. 406. Southeaster n  Greyhound  Lines  et  al . v . 
Mc Canless , Commis si oner  of  Finance  and  Taxation , 
et  al . Appeal from the Supreme Court of Tennessee. 
October 26, 1942. Per Curiam: The motion to dismiss 
is granted and the appeal is dismissed for want of a sub-
stantial federal question. (1) Maurer v. Hamilton, 309 
U. S. 598; (2) Clark v. Paul Gray, Inc., 306 U. S. 583, 598- 
600. Mr. Charles C. Trdbue, Jr. for appellants. Mr. 
W. F. Barry, Jr. for appellees. Reported below: 178 
Tenn. 614,162 S.W. 2d 370.

No. 423. Royal  Cadil lac  Service , Inc . et  al . v . 
United  States  et  al . Appeal from the District Court 
of the United States for the Southern District of New 
York. November 9, 1942. Per Curiam: The motions 
to affirm are granted and the judgment is affirmed, it ap-
pearing that the only substantial question raised by the 
appeal—whether under § 206 (a) of the Interstate Com-
merce Act, 49 U. S. C., § 306 (a), appellants may lawfully
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continue operation until the determination by the Com-
mission of their application for a certificate of public con-
venience and necessity—has become moot because of the 
denial of such application by the Interstate Commerce 
Commission on September 16, 1942. Mr. George H. 
Rosen for appellants. Solicitor General Fahy and Mr. 
Daniel W. Knowlton for the United States et al.; Mr. 
Henry P. Goldstein for the Mountain Transit Corpora-
tion; and Mr. James F. X. O’Brien for the Hudson Transit 
Lines,—appellees.

No. 491. Colema n  v . Califo rnia . Appeal from the 
Supreme Court of California. November 9, 1942. Per 
Curiam: The motion for leave to proceed in forma pau-
peris is granted. The motion to dismiss is granted and 
the appeal is dismissed for want of a substantial federal 
question. Troche v. California, 280 U. S. 524. John 
Lawrence Coleman, pro se. Reported below: 20 Cal. 2d 
399,126 P. 2d 349.

No. 426. Floyd  v . Du  Bois  Soap  Co . On petition for 
writ of certiorari to the Supreme Court of Ohio. Novem-
ber 9, 1942. Per Curiam: The motion for leave to pro-
ceed in forma pauperis is granted. The petition for writ 
of certiorari is granted and the judgment is reversed on 
the authority of Overnight Motor Co. n . Missel, 316 U. S. 
572, and Warren-Bradshaw Drilling Co. v. Hall, ante, p. 88. 
Mr. Charles A. Williams for petitioner. Mr. Alfred T. 
Geisler for respondent. Reported below: 139 Ohio St. 
520, 41 N. E. 2d 393.

No. —, Original. Ex parte  William  Ira  Jenkins . 
November 9, 1942. The motion for leave to file petition 
for writ of habeas corpus is denied.
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No. —. United  States  v . Terrell . November 9, 
1942. The motion by defendant to set aside judgment 
is denied.

No. —. Ex parte  James  Rulong . November 9, 1942. 
The application for appeal is denied.

No. —. In  the  matt er  of  Joe  Tenner . November 
9, 1942. The orders of stay entered herein October 27, 
1941, December 8, 1941, December 15, 1941, and Decem-
ber 22, 1941, are vacated.

No. 250. Carlota  Benitez  de  Seix  et  al . v . Ros  Maria  
Anciani  et  al . November 9,1942. The “Petition to the 
Court” filed herein September 9, 1942, is denied without 
prejudice to an application to the District Court. Carlota 
Benitez de Seix and J. Octavio Seix, pro se. Reported 
below: 127 F. 2d 121.

No. 134. Beckma n  et  al . v . Mall  et  al . Appeal 
from the District Court of the United States for the Dis-
trict of Kansas. November 16, 1942. Per Curiam: The 
decree is affirmed on the authority of Wickard v. Filburn, 
ante, p. Ill, without consideration of the grounds relied 
upon by the court below for dismissing the bill. Mr. Wil-
liam Lemke for appellants. Reported below: 48 F. Supp. 
853.

No. —, Original. Ex parte  Fred  Stef fl er . Novem-
ber 16, 1942. The motion for leave to file petition for 
writ of mandamus is denied.

No. —, Original. Ex parte  Eugene  Weil . Novem-
ber 16, 1942. The motion for leave to file petition for
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writ of habeas corpus is denied as moot, it appearing that 
the petitioner is no longer in respondent’s custody. The 
rule to show cause is therefore discharged.

No. 75. North  Chicago  et  al . v . The  Maccabe es , a  
Corporat ion , et  al . ; and

No. 96. The  Maccabees , a  Corporation , v . North  
Chica go  et  al . On petitions for writs of certiorari to the 
Circuit Court of Appeals for the Seventh Circuit. No-
vember 23, 1942. Per Curiam: The motion to withdraw 
the petition for certiorari in No. 96 is granted and the 
petition is dismissed. The motion of The Maccabees to 
withdraw all papers previously filed on their behalf in 
No. 75 is granted. All motions made by Arvid B. Tanner 
on his own behalf are denied. The motion to substitute 
counsel is granted and the appearance of Arvid B. Tanner 
is ordered withdrawn. Messrs. Lionel A. Mincer and 
Frank T. O’Brien for petitioners in No. 75 and respondents 
in No. 96. Messrs. Edward J. Jeffries, Jr. and David A. 
Hersh for respondents in No. 75 and petitioner in No. 96. 
Reported below: 125 F. 2d 330.

No. —. Levy  v . Sturgeo n . November 23, 1942 
Application for appeal denied.

No. —. Humes  v . Leave nwor th  County  Local  Se -
lective  Servic e  Board , No . 1. November 23, 1942. Ap-
plication for injunction denied.

No. —, Original. Ex parte  Robert  E. Peyton . No-
vember 23, 1942. The motion for leave to file petition 
for writ of mandamus is denied.
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No. —, Original. Ex parte  Wilfr ed  Hill  Castlem an . 
November 23,1942. The motion for leave to file petition 
for writ of mandamus is denied.

No. —, Original. Ex parte  Cecil  Wright . November 
23,1942. The motion for leave to proceed in forma pau-
peris is granted. The motion for leave to file petition for 
writ of certiorari to the District Court of the United States 
for the Eastern District of Illinois is denied.

No. 510. Donovan  v . Turner  et  al ., Copart ners . 
Appeal from the District Court of Appeal, 2d Appellate 
District, of California. December 7, 1942. Per Curiam: 
The appeal is dismissed for want of jurisdiction. § 237 (a), 
Judicial Code, as amended, 28 U. S. C., § 344 (a). Treat-
ing the papers whereon the appeal was allowed as a peti-
tion for writ of certiorari as required by § 237 (c) of the 
Judicial Code as amended, 28 U. S. C., § 344 (c), certiorari 
is denied. Mr. L. E. Dadmun for appellant. Messrs. Virgil 
T. Seaberry and Vernon Bettin for appellees. Reported 
below: 52 Cal. App. 2d 236,126 P. 2d 187.

No. 492. William s  et  al . v . Miller  et  al . Appeal 
from the District Court of the United States for the North-
ern District of California. December 7, 1942. Per 
Curiam: The decree dismissing the bill of complaint is 
affirmed on the ground that the bill does not allege facts 
which would warrant the granting of equitable relief by a 
federal court to restrain enforcement of the state statute. 
Spielman Motor Co. v. Dodge, 295 U. S. 89; Beal v. Mis-
souri Pacific R. Co., 312 U. S. 45; Watson v. Buck, 313 
U. S. 387, 400-01. Mr. John L. McNab for appellants. 
Messrs. Earl Warren, Attorney General of California, and
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Lucas E. Kilkenny, Deputy Attorney General, for ap-
pellees. Reported below: 48 F. Supp. 277.

Nos. 446 and 447. Williams  et  al . v . Delawa re  & 
Hudson  Railroad  Corp , et  al . On petition for writs of 
certiorari to the Circuit Court of Appeals for the Seventh 
Circuit. December 7, 1942. Per Curiam: The petition 
for writs of certiorari is granted. In view of the death of 
the referee appointed by the National Mediation Board, 
the judgments are vacated, without consideration of the 
merits, and the causes remanded to the District Court for 
such further proceedings as may be appropriate. Mr. Leo 
J. Hassenauer for petitioners. Messrs. Joseph Rosch, Con-
rad H. Poppenhusen, and Anan Raymond for the Dela-
ware & Hudson Railroad Corp.; and Messrs. Kenneth F. 
Burgess and Douglas F. Smith for E. W. Fowler et al.,— 
respondents. Reported below: 129 F. 2d 11.

No. —, Original. Ex par te  Ethel  Pitt  Donnell . 
December 7, 1942. The motion for leave to file petition 
for writ of habeas corpus is denied.

No. —, Original. Ex parte  Thomas  Merryl  Wofford . 
December 7, 1942. The motion for leave to file petition 
for writ of mandamus is denied.

No. 537. Rodde nberry  v . Florida . Appeal from the 
Supreme Court of Florida. December 14,1942. Per Cu-
riam: The motion for leave to proceed in forma pauperis 
is granted. The appeal is dismissed for the want of a sub-
stantial federal question. Mr. W. D. Bell for appellant. 
Reported below: 11 So. 2d 582.
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No. —. Ex parte  Henry  E. Terrell . December 14, 
1942. The motion to set aside judgment is denied.

No. —, Original. Ex parte  Cecil  Wright . December 
14, 1942. The motion for leave to file petition for writ 
of habeas corpus is denied.

No. —, Original. Ex parte  Karl  Kive  Greenf ield . 
December 14, 1942. The motion for leave to file petition 
for writ of mandamus is denied.

No. —, Original. Ex parte  Orvil le  Ches ter  Garri -
so n . December 14, 1942. The motion for leave to file 
petition for writ of certiorari is denied.

No. 76. Mille r  v . United  Stat es . December 14, 
1942. It is ordered that the opinion filed December 7, 
1942, be amended as follows:

Page 3, line 4, insert a period after the word “tran-
scribed” and strike out the balance of line 4 and all of 
lines 5, 6, 7, and 8, beginning with the word “that” and 
ending with the word “Exceptions.”

Page 5, line 3. After “4. As we have said” strike out 
the balance of line 3, and all of lines 4, 5, 6, 7, 8, as well as 
the first six words on line 9, beginning with the words “a 
stenographer” and ending with the word “addition.”

Page 5, last paragraph, 6th line from bottom of page. 
Strike out sentence beginning with the word “We” and 
ending with the word “foreclosed.” On the same page, 
4th line from bottom, strike out the words “so” and “rule” 
and insert between the words “to” and “in” the follow-



602 OCTOBER TERM, 1942.

Decisions Per Curiam, Etc. 317U.S.

ing: “hold that the petitioner is foreclosed from obtaining 
a bill.”

Opinion reported as amended, ante, p. 192.

No. 85. Fish er , Receiver , v . Whiton , Executrix , et  
al . December 14, 1942. It is ordered that the opinion 
of the Court in No. 85, Fisher v. Whiton, filed Decem-
ber 7,1942, be amended by inserting after the word “elim-
inated” in footnote 5 on page 2 of the slip opinion the fol-
lowing phrase: “where there has been compliance with 
the provisions of the statute,”.

Opinion reported as amended, ante, p. 217.

No. 49. Helve ring , Commiss ioner  of  Internal  Rev -
enue , v. R. Douglas  Stuart ; and

No. 48. Helvering , Commis sioner  of  Inter nal  Rev -
enue , v. John  Stuart . December 14,1942. It is ordered 
that the last paragraph on page 3 of the opinion of 
November 16,1942, be struck out. It reads as follows:

“In answer to the taxpayers’ petitions for the redeter-
mination of the deficiencies, the Commissioner asserted 
the increase was required by the provisions of Sections 22, 
166, and 167 of the Revenue Act of 1934, 48 Stat. 680. So 
far as pertinent these are set out in the footnote below.”
In lieu thereof insert the following:

“In answer to the taxpayer’s petition in No. 49 for the 
redetermination of the deficiencies, the Commissioner as-
serted the increase was required by the provisions of Sec-
tions 22,166, and 167 of the Revenue Act of 1934, 48 Stat. 
680. Section 22 was not raised by the Commissioner in 
his answer to the petition in No. 48. But the applicability 
of that section was raised by the Commissioner as appellee 
before the Circuit Court of Appeals {Helvering N. 
Gowran, 302 U. S. 238,245). The contention in the Court
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of Appeals rested on the facts stipulated in the Board of 
Tax Appeals. On the rejection of that ground in the court 
below the Commissioner was entitled to raise the question, 
as he did, in his petition for certiorari and rely on Section 
22 in this Court. Helvering v. Gowran, ibid., 246; cf. 
Hormel v. Helvering, 312 U. S. 552. So far as pertinent 
the sections are set out in the footnote below.* ”

It is further ordered that the first sentence of the last 
paragraph on page 8 be struck out. It reads as follows:

“The Commissioner, however, has pressed continually 
since this litigation started for taxation under 22 (a), see 
footnote page 3, on the ground that the trust incomes are 
chargeable to the donors under the rule of Helvering v. 
Clifford, 309 U. S. 331.”

In lieu thereof insert the following :
“The Commissioner, however, raised in the Court of 

Appeals and has pressed here the liability of the donors for 
taxation under 22 (a), see footnote page 3, on the ground 
that the trust incomes are chargeable to the donors under 
the rule of Helvering v. Clifford, 309 U. S. 331.”

The petitions for rehearing are denied.
Opinion reported as amended, ante, p. 154.

No. 477. Tegtmeye r  v . Tegtmeyer  et  al . December 
14,1942. The application for a stay is denied.

No. —, Original. Ex parte  John  Mosher . December 
21, 1942. The motion for leave to file petition for writ 
of habeas corpus is denied.

No. —Original. Ex parte  H. L. Meyers . December 
21, 1942. The motion for leave to file petition for writ 
of certiorari is denied.
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No. —. Waterma n  v . Interborough  Rapid  Transit  
Co. January 4,1943. Application denied.

No. —, Original. Ex parte  R. H. Hughes  ; and
No. —, Original. Ex parte  F. M. Windsor . January 

4, 1943. The motions for leave to file petitions for writs 
of habeas corpus are denied.

No. —, Original. Ex parte  Lesli e Will iams  et  al . 
January 4, 1943. Per Curiam: It does not appear that 
petitioners have exhausted their remedies under state 
law, especially in view of their failure to file an original 
application for habeas corpus in the Supreme Court of 
Nebraska as is permissible under state law (Nebraska 
Compiled Statutes, 1929, § 27-204; In re White, 33 Neb. 
812, 814, 51 N. W. 287), nor does it appear that the ques-
tion presented here has been considered on the merits 
by the Supreme Court of Nebraska in any prior proceeding. 
The motion for leave to file a petition for writ of habeas 
corpus is therefore denied without prejudice. Leslie Wil-
liams and Joe Bennett, pro se.

No. —, Original. Ex parte  Armin  Ellerbrake ; and
No. —, Original. Ex parte  William  W. Boehma n . 

January 4, 1943. The motions for leave to file petitions 
for writs of mandamus are denied.

No. —, Original. Ex parte  Taylor  Seals . January 
11, 1943. Application denied.

No. 2, October Term, 1941. Bernards  et  al . v . John -
son  et  al . January 11, 1943. Motion to recall mandate 
denied.
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No. —. Logue  et  al . v . South  Caroli na . January 
14,1943. Application for stay denied.

No. 564. Alme r  Railway  Equipment  Co. et  al . v . 
Commiss ioner  of  Taxation . Appeal from the Supreme 
Court of Minnesota. January 18, 1943. Per Curiam: 
The motion to dismiss is granted and the appeal is dis-
missed for the want of a substantial federal question. 
(1) Department of Treasury v. Wood Preserving Corp., 
313 U. S. 62,66,67; (2) General American Tank Car Corp. 
v. Day, 270 U. S. 367,373; Madden v. Kentucky, 309 U. S. 
83,87-90. Mr. Leon S. Hirsh for appellants. Mr. J. A. A. 
Burnquist, Attorney General of Minnesota, for appellee. 
Reported below: 213 Minn. 62, 5 N. W. 2d 637.

No. 601. Holley  v . Lawrence , Warden . Appeal 
from the Supreme Court of Georgia. January 18, 1943. 
Per Curiam: The motion for leave to file the jurisdictional 
statement is granted. The motion for leave to proceed 
in forma pauperis is also granted. The appeal is dis-
missed on the authority of Holley v. Lawrence, ante, 
p. 518. Mr. Benjamin E. Pierce for appellant. Reported 
below: 194 Ga. 529, 22 S. E. 2d 154.

No. —, Original. Ex parte  Dorsey  Edmonds on ; and
No. —, Original. Ex parte  Elle rt  L. Mc Grath . 

January 18,1943. The motions for leave to file petitions 
for writs of habeas corpus are denied.

No. 79. Adams , Warden , et  al . v . Unit ed  States  ex  
Rel . Mc Cann . January 18, 1943. The petition for re-
hearing is denied. The opinion is amended so that the



606 OCTOBER TERM, 1942.

Decisions Granting Certiorari. 317 U.S.

last paragraph reads as follows : “The order of the Circuit 
Court of Appeals must therefore be set aside and the 
cause remanded to that court for such further proceed-
ings, not inconsistent with this opinion, as may be appro-
priate?’ The judgment is amended accordingly.

Opinion reported as amended, ante, p. 269.

DECISIONS GRANTING CERTIORARI THROUGH 
JANUARY 18, 1943.

Nos. 1-7. Unite d  States  ex  rel . Quirin  et  al . v .
Cox, Provost  Marshal . See ante, p. 18, n.

No. 284. Overst reet  et  al . v . North  Shore  Corpo -
ratio n . October 12, 1942. The motion for leave to pro-
ceed in forma pauperis is granted. The petition for writ 
of certiorari to the Circuit Court of Appeals for the Fifth 
Circuit is also granted. Mr. Lucien H. Boggs for peti-
tioners. Messrs. Roswell P. C. May, Livingston Platt, 
and W. Gregory Smith for respondent. Reported below: 
128 F. 2d 450.

Nos. 325 and 326. Jerome  v . United  States . October 
12,1942. On petition for writs of certiorari to the Circuit 
Court of Appeals for the Second Circuit. The motion 
for leave to proceed in forma pauperis is granted. The 
petition for writ of certiorari in No. 325 is also granted. 
The Court directs that the expense of printing the record 
be paid by the United States, pursuant to 28 U. S. C., 
§ 832. In No. 326, the petition for writ of certiorari is 
denied. Jerome Parker Jerome, pro se. Solicitor Gen-
eral Fahy and Assistant Attorney General Berge for the 
United States. Reported below: 130 F. 2d 514.
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