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RULES AND ORDERS

OF THE

SUPREME COURT OF THE UNITED STATES.

Rure No. 38.

It is ordered by the court, that hereafter the judges of the circuit and
district courts do not allow any bill of exceptions, which shall contain the
charge of the court at large to the jury, in trials at common law, upon any
general exception to the whole of such charge. DBut that the party except-
ing be required to state distinctly the several matters of law, in such
charge, to which he excepts ; and that such matters of law, and those only,
be inserted in the bill of exceptions, and allowed by the court.

Rure No. 39.

Mr. Jongs, in behalf of himself and other members of this bar, inquired
of the court, whether the rule of this court, of January term 1831, would
not supersede the necessity of a compliance with the requisites of Rule No.
29, of February term 1821, of this court; and whether it would be neces-
sary for counsel to furnish the court with printed briefs or abstracts:
in reply to which, Chief Justice MArRsHALL informed Mr. Jones and the bar,
that the court still considered a compliance with the requisites of Rule No.
29 necessary ; and that the court expected to be furnished by counsel with
printed briefs or abstracts under said rule.

[xvi]




CASES DETERMINED
IN THE

SUPREME COURT OF THE UNITED STATES.

JANUARY TERM, 1832.

GERRET ScHIMMELPENNICK and ApriaN Tor LAEr, trading under the firm
of R.& J. Van Starnorst, 2. Josiam and Pminie TurNEr.

_ Pleading.— Variance.

The declaration contained to counts: the first, setting out the cause of action, stated * for that
whereas, the said defendants and copartners, trading under the firm of Josiah Turner & Co.,
in the lifetime of said William, on the 1st day of March 1821, were indebted to the plaintiffs ;
and being so indebted, &c.:” the second count was an ¢nsimul computassent, and began, *“and
also whereas, the said defendanuts, afterwards, to wit, on the day and yecar aforesaid, accounted
with the said plaintiffs of and concerning divers other sums of money due and owing from the
said defendants,” &c. The defendants, to maintain the issue on their part, gave in evidence
to the jury, that William Turner, the person mentioned in the declaration, died on the 6th of
January 1819, that he was formerly a partner with Josiah and Philip Turner, the defendants,
under the firm of Josiah Turner & Co.; but that the partnership was dissolved in Octobcr
1817, and that the defendants formed a copartnership in 1820. The defendants prayed the
court to instruct the jury, that there was a variance between the contract declared on, and
that given in evidence—William Turner being dead. The only allegation in the second count
in the declaration, from which it is argued, that the contract declared upon was one including
William Turner with Joseph and Philip, is, “ that the said defendants accounted with the
plaintiffs ;" but this does not warrant the conclusion drawn from it; the defendants were Josiah
and Philip Turner ; *William Turner was not a defendant; and the terms, ‘‘the said
defendants,” could not include him. There was no variance between the contract declared
upon in the second count, and the contract proved upon the trial, with respect to the parties
thereto.

CerTirIcATE of Division from the Circuit Court of Maryland. In the
circuit court, the plaintiffs, on the 29th of April 1825, sued out a writ of
capias ad respondendumn, in an action of assumpsit, against “Josiah Turner
and Philip Turner, surviving partners of William Turner, citizens of Mary-
land, merchants.”

The declaration in the case contained two counts : the first count charged
the defendant for work, labor and services, for goods sold and delivered,
and for money lent, paid and advanced, in the following terms: Josiah
Turner and Philip Turner, surviving partners of William Turner, citizens
of Maryland, merchants, were attached to answer the plaintiffs, “of a plea

6 Per.—1 1
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of trespass on the case, &c., and thereupon, the said plaintiffs, by J. Glenn,
their attorney, complain, for that whereas, the said defendants, merchants
and copartners, trading under the firm of Josiah Turner & Company, in the
lifetime of the said William,” on the 1st day of March 1822, were indebted
to the plaintiffs, &e. The second count was on an alleged dnsimul com-
putassent, charging that “the said defendants, afterwards, to wit, on the
day and year aforesaid, accounted with the said plaintiffs of ard concern-
ing divers other sums of money, before that time due and owing from
the said defendants to the said plaintiffs, and then being in arrear and
unpaid, &e.”

The defendants pleaded non asswmpsit; and before the case came on
for trial, depositions of witnesses were taken in New York and in Holland,
nnder commissions issued for the purpose; which showed, that the ground
of action was for advances made by the agent of the plaintiffs, in Septem-
ber and October 1819, and in January 1820, on shipments of tobacco, the
property of Josiah Turner and Philip Turner, consigned to the plaintiffs,
and by them sold for the account of the defendants. I'rom these transac-
tions, a balance was, by the accounts-current of the plaintiffs, claimed to be
due to them ; and the accounts-current of the plaintiffs were, by the testi-
mony in the case, shown to have been furnished to the defendants, by
*the agent of the plaintiffs, at different periods, and particularly in
June 1822, No acknowledgment or admission of the correctness of
the account was given in evidence.

The defendants, to maintain the issue on their part, gave in evidence to
the jury, that William Turner, the person mentioned in the declaration, died
on the 6th day of January 1819; that the said William was fermerly a
partner with the said Josiah and Philip, under the firm of Josiah Turner &
Company, but that the said copartnership was dissolved in October 1817 ;
and that a new copartnership was formed between the said Josiah and
Philip in 1820, under the firm of Josiah Turner & Company.

Whereupon, the defendants, by their counsel, prayed the opinion of the
court and their direction to the jury, that the plaintiffs were not entitled to
recover, because the defendants were sued as surviving partners of William
Turner ; whereas, the proof was, that William Turner had departed this
life, some months before the first transaction took place between the plain-
tiffs and defendants, and therefore, could not constitute one of the firm of
the defendants, at any time during the transactions in question ; and that,
therefore, there wasa variance between the contract declared on, and the con-
tract given in evidence ; upon which prayer, the opinions of the judges were
opposed, and the same, on motion of the plaintiffs, by their counsel, was
certified to the supreme court, agreeable to the act of congress.

% 7

b

The case was argued by Stewart, for the plaintiffs ; and by V. Wil-
liams, for the defendants.

For the plaintiffs, it was contended, that the description of the defend-
ants in the writ did not control the further proceedings, so as to make them
erroncous, if they did not conform to that description. 2 W. BL 722 ; 1
Bos. & Pul. 883 ; 3 Day 472, The declaration properly recites the writ,
but this does not make the writ a part of the declaration. The declara-

2
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tion shows the ground of claim, and can alone be considered as exhibiting it.
1 Chitty 289 ; 2 W. Bl 848 ; 11 East 62, 65; 1 W. Bl 250.

The declaration in this case fully sustains the claim of the plaintiffs, if
the words “surviving partners” are rejected ; and they should be, as sur-
plusage. This being done, it states no *cause of action against Wil- )
liam Turner, but against Josiah Turner and Philtip Turner. But if L
the words “surviving partners” cannot be stricken out, the objection of
erroneous description does not apply to the last count in the declaration, as
there they are not found. That count refers to the defendants in the suit,
and those defendants were not William Turner, Josiah Turner and Philip
Turner, but the two latter only. 1 IHar. & Gill 234. A plaintiff may
recover, in the same action, against a defendant, an individual debt, as
also a debt due by him as a surviving partner. 5 Burr. 263 ; 5 T. R. 493 ;
1 Barn. & Ald. 29, 224 ; 2 Chit. Pl 436,

As to the alleged variance between the writ and the declaration,
he cited, 2 Wheat. 45; 1 Har. & Gill 3884, If the defendants assert
a variance between the second count and the writ, that should have been
made the subject of exception,.before plea. 12 Johns. 344.

The evidence on the record shows that the parties had accounted
together. The accounts of the plaintiffs were delivered to the defendants,
and no evidence that objections were made to them, until after three years,
was offered. If the evidence upon this point was slight, yet it should not
have been taken from the jury by the court ; it was with the jury only to
determine on its sufticiency.

Williams, for the defendants, argued, that although an action against a
surviving partner, charging him as an individual, upon a partnership debt,
can be sustained, yet there is no case where, in a suit on an individual con-
tract, the defendant can be charged as a surviving partner ; each partner
being liable individually for the debts of the partnership ; but partners are
not liable for individual debts.

The rule of law is, that contracts must be set forth in the declaration
truly ; and the slightest variance in substance will be fatal. Arch. Plead.
& Evid. 122; 1 T. R. 240 ; 3 Stark. 60 ; 1 Chit. Plead. 304. Another rule
of pleading is, that if the declaration contains too many defendants, or too
few plaintiffs, it is a fatal defect. 1 Chit. Plead. 31 ; Arch. Plead. & Evid.
78; 1 East 52 5 Pet. C. C. 26-7; Arch. Pract. 54. *The declaration _ ,_
in this case comes fully within both these rules. No evidence in the Ll
cause applied to transactions occurring before the death of William Turner ;
and all the dealing between the plaintiffs and Josiah and Philip Turner was
subsequent to his decease.

The statement in the first count, by which the defendants are charged as
surviving partners, cannot be changed, by considering the words “surviving
partners” as surplusage. The contract alleged, is a contract with the firm
of “Josiah Turner & Company,” in the lifetime of William Turner ; and thus
more parties are asserted to have made the asswmpsi¢é than those who are
proved by the evidence to have been engaged in it. The second count refers
to the first ; the plaintiffs count against the defendants, as “ the said defend-
ants.” If the word “said ” refers to the writ, or the first count, it has the
same effect, and alleges a contract made by Josiah and Philip Turner as

3
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surviving partners. 1 Chit. Plead. 233 ; 2 Doug. 667 ; 1 Mason 66 ; 1 Camp.
466. Nor can the declaration be sustained, as if the defendants had been
individually described. Arch. Plead. & Evid. 122 ; 1 Chit. Plead. 31; 6
T. R. 363 ; 2 Johns. 213 ; 1 Pet. 317; 12 Johns. 349 ; 2 Wms. Saund. 121 ;
4 Barn. & Ald. 374 ; Arch. Pract. 60 ; 2 Stark. 356 ; 5 Cow. 58.

TroMPsON, Justice, delivered the opinion of the court.—This case comes
up from the circuit court for the district of Maryland, upon a division of
opinion in that court upon a point stated on the record in the following man-
ner, viz: And thereupon, the defendants, to maintain the issue on their
part, gave in cvidence to the jury, that William Turner, the person men-
tioned in the declaration in this cause, died on the 6th of January 1819 ;
that the said William was formerly a partner with the said Josiah and Philip,
under the firm of Josiah Turner & Company, but that the said copartnership
was dissolved in October 1817, and that a new copartnership was formed
between the said Josiah and Philip in 1820, under the firm of Josiah Turner
& Company. Whereupon, the defendants, by their counsel, prayed the
*G | *opinion of the court, and their direction to the jury, that the plaint-

iffs arc not entitled to recover, because the defendants are sued as
surviving partners of William Turner, whereas, the proof is, that William
Turner had departed this life, some months before the first transaction took
place between the plaintiffs and defendants, and therefore, could not con-
stitute one of the firm of the defendants, at any time during the transaction
in question, and that, therefore, there is a variance between the contract
declared on, and the contract given in evidence. Upon which prayer, the
opinions of the judges were opposed.

The declaration contains two counts. The first, setting out the cause of
aclion, states as follows: for that whereas, the said defendants, merchants
and copartners, trading under the firm of Josiah Turner & Co., in the life-
time of said William, on the 1st day of March, in the year 1821, were indebt-
ed to the plaintiffs, &c., and being so indebted, the defendants undertook
and promised to pay, &c. The second count is upen an énsimul computasseidt,
and begins : whereas also, the said defendants, afterwards, to wit, on the day
and year aforesaid, accounted with the said plaintiffs, of and concerning
divers other sums of money, due and owing from the said defendants, and
then in arrear and unpaid, and being so found in arrear, the defendants
promised to pay, &e.

Whatever objection may arise under the first count in the declara-
tion, with respeet to a variance between the contract or cause of action,
and the ecvidence to maintain it, that objection does not exist as to the
second count. It is to be borne in mind, that it forms no part of the ques-
tion upon which the opinion of the judges was opposed, whether the
evidence was admissible under the count upon an insimul computassent.
The point of objection was, that the cause of action, as stated in the
declaration, arose against the defendants and William Turner, and the
evidence only showed a cause of action against the two defendants, uncon-
nected with William Turner, and which arose since his decease. The only
allegation in the second count in the declaration, from which it is argued,
that the contract declared upon was one including William Tuarner with
Josiah and Philip, is, that the said defendant accounted with the plaintiffs,
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&e.  But *this does not warrant the conclusion drawn from it; the
defendants were Josiah and Philip Turner ; William Turner was not a
defendant, and the reference by the terms “the said defendants” could
not include him. It does not even deseribe the defendants as survivors, nor
allegate that they accounted as such, or in the lifetime of William Turner.
But the whole cause of action, as set out in this count, arose against Josiah
and Philip, entirely unconnected with William. The evidence, therefore,
showing that William Turner died before the first transaction took place
between the defendants and plaintiffs, did not show any variance between
the contract declared upon in this count, and the contract proved. The one
declared upon in the second count was between the plaintiffs, and the
defendants, Josiah and Philip Turner, and the evidence did not show a con-
tract varying from it.

We are, accordingly, of opinion, that there was no variance between the
contract declared upon in the sccond count, and the contract proved upon
the trial, with respect to the parties thereto.

*Paxk or tre Unired Stares, Plaintiffs in error, ». BANk or Wasm- [ *8
wveroN, Defendants in error.

Money paid under erroneous judgment.

The defendants in an execution paid to the agents of the plaintiff the amount of the debt, and
gave a verbal notice, that it was their intention to sue out a writ of error to reverse the judg-
ment ; this was afterwards done, and the judgment was reversed ; the agents of the plaintiff
paid over to him forthwith the amount received, and the defendants instituted a suit against the
agent, to recover the sum paid to them: Held, that they could not recover.

It is a settled rule of law, that upon an erroneous judgment, if there be a regular execution, the
party may justify under it, until the judgment is reversed, for an erroneous judgment is the
act of the court.

On the reversal of an erroneous judgment, the law raises an obligation in the party to the record,
who has received the benefit of the judgment, to make restitution to the other party for what
he has lost; and the mode of proceeding to effect this object, may be regulated according to
circumstances ; sometimes, it is done by a writ of restitution, without a seire facias, when the
record shows the money has been paid, and there is a certainty as to what has been lost; in
other cases, a scire facias may be necessary, to ascertain what is to be restored ; but as it respects
third persons, whatever has been done under the judgment, whilst it remained in full force, is
valid and binding.!

Where money is wrongfully and illegally exacted, it is received withoutrany legal right or autho-
rity to receive it, and the law, at the very time of payment, creates theé-obligation to refund it
a notice to refund the money does not, even in such cases, create the right to recover it back ;
that results from the illegal exaction of it; and the notice may serve to rebut the inference
that it was a voluntary payment, or made through mistake.

Bank of Washington ». Bank of United States, 4 Cr. C. C. 86, reversed.

Error to the Circuit Court of the District of Columbia, for the county
of Washington. The action was asswnpsit in the circuit court, and was
instituted by the Bank of Washington against the Bank of the United
States for money had and received, to recover the sum of $831.18, with

! Though the supreme court, on a reversal, recovered back, in an action of assumpsit. Tra-
refuse to make an order of restitution (the vellers’ Ins. Co. ». Heath, 95 Penn. St. 333.
money having been collected by execution), yet, See Ex parte Morris, 9 Wall. 605; South Fork
if a second trial result in a verdict and judg- Canal Co. », Gordon, 2 Abb. U, 8. 479,
ment for the defendant, the money paid may be
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interest. The case was submitted to that court on the following case
agreed :

In this case, Triplett & Neale recovered a judgment, at Alexandria
court, at April term 1824, against the Bank of Washington, which was
afterwards taken to the supreme court by writ of error and there reversed,
as appears by the record of the same in the supreme court, and the proceed-
ings in that court in the matter of the writ of error, Bank of Washington
%9 *v. Lriplett & Neale, decided at January term 1828, of the supreme

G court, 1 Pet. 25. The Bank of Washington, on the 2d of June
1824, had petitioned for the allowance of a writ of error in the said case,
and presented such petition to one of the judges of the supreme court, by
whom it was refused ; and afterwards, the said petition was presented to
the chief justice of the United States, by whom the writ was allowed, on
the 15th of March 1825 ; and the same was accordingly issued, as by the
record ; on the 30th of August 1824, Triplett & Neale sued out execution
on said judgment, and immediately sent the same, inclosed in a letter to
Richard Smith, cashier of the oflice of discount and deposit of the Bank of
the United States at Washington, with an indorsement thereon in writing,
who wrote another indorsement thereon, as appears from the said execution
and the indorsement thereon, in the words following :

Triplett & Neale v. The Bank of Washington. Use and benefit of the
office of discount and deposit of the United States, Washington city.
CrarLEs NREALE.
Pay to Mr. Brooke Mackall. R’ Smrrn, Cashier.
Received eight hundred and eighty-one dollars and eighteen cents.
B. MACKALL.

Brooke Mackall, the runner in the said office, and the person mentioned
in the last of said indorsements, presented the said execution, &c., to the
Bank of Washington, and there, on the 9th of September 1824, received the
sum of $881.18, and signed the receipt thereon. And at the time of signing
the same, William A. Bradley, then cashier of the Bank of Washington,
verbally gave notice to said Mackall, that it was the intention of said Bank
of Washington to appeal to the supreme court, and that the said office of
discount and deposit would be expected, in case of a reversal of the judg-
ment, to refund the amount. The said Mackall received the said sum as the
amount of principal and interest accrued on said judgment, as appeared by
his receipt on the said execution ; which sum he delivered to said Smith,
who entered it to the credit of C. Neale, one of the firm of Triplett & Neale,
on the proper books of the said office. Before the delivery of the said
execution to the said Smith, as aforesaid, C. Neale, one of the *said
firm of Triplett & Neale, had promised said Smith to appropriate the
money cxpected to be recovered from the Bank of Washington in said suit,
to reduce certain accomodation discounts which he, the said Neale, had
running in said bank, upon notes drawn by him and indorsed by indorsers,
as sureties for the due payment thereof, which discounts were still running
upon such notes, at the time and times the said execution was so delivered,
and when the money was paid as aforesaid. The said Smith received the
said cxecution, with the said Neale’s said indorsement thereon, as he under-
stood and considered, for collection ; and when collected, he deposited the

6
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same in bank to said Neale’s credit, generally ; and would have sent the
same to him at Alexandria, if he had requested him to do so, or would have
paid his check for the amount; and immediately on the receipt of said
money as aforesaid, said Smith wrote a letter to the said Neale, in the
words following, to wit :—

OrricE or THE BANK or THE UNITED STATES,
Washington, September 9, 1824,
CurisTOPHER NEALE, Esq.

Dear Sir :—I have received the sum of eight hundred and eighty-one
dollars and eightcen cents from the Bank of Washington, in payment of
your judgment against it, and have placed the same to your credit. Be good
cnough to give me specific directions of the way in which you wish it
applied. R’p Smarn, Cashier.

To which letter the said Neale returned the following answer :

Dear Sir :—In reply to your estecemed favor, I have to request that you
will apply the money received from the Bank of Washington to the reduc-
tion of the notes indorsed by John H. Ladd & Co., and John A. Stewart,
equally, after paying Thomas Swann and Walter Jones one hundred dollars
between them, or fifty dollars each, as their fees,

10th September 1824. C. NEALE.

The said Smith applied the money pursuant to the directions of the last-
mentioned letter. It was submitted to the court, upon .the foregoing case
agreed, whether the plaintiffs were entitled to recover of the defendants, the
money, with interest, so received and applied by said Smith, as aforesaid ;
if the court decide in the afirmative, judgment to be entered for *the
plaintiffs for the sum of $881.18, with interest from the 9th day of
September 1824, until paid, and costs ; otherwise, for the defendants, with
costs, &e. (any objections to the competence of the evidence to be considered
by the court).

The circuit court gave judgment for the plaintiffs, and the defendants
prosecuted this writ of error.

[*11

The cause was argued by Zear and Sergeant, for the plaintiffs in error ;
and for the defendants, by Dunlap and Key.

For the plaintiffs, it was contended, that the money which was received
from the Bank of Washington, by the Bank of the United States, was
received as the funds of Triplett & Neale, and as their agents; the Bank
of the United States did not act as the assignees of the judgment, but placed
the amount to the credit of Christopher Neale ; and afterwards, by special
directions, appropriated it to the reduction of the notes of Triplett & Neale
in the bank, upon which notes there were good and substantial indorsers,
who thereby became released to the extent of the appropriation.

The judgment against the Bank of Washington was valid and subsisting,
at the time the money was received. If land had been taken in execution
and sold under the judgment, the title of the purchaser would have been
good, although the judgment was afterwards reversed, the writ of error not
having operated as a supersedeas. Indeed, no writ of error was prosecuted,
until after the payment of the money. 2 Bac. Abr. 505 ; Barney v. Patter-
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son’s Lessee, 6 1ar. & Johns. 182. The judgment being then good and in
force, and Triplett & Neale having, at the time it was paid, a right to
demand and receive the money, the action for money had and received will
not lie ; that action is an equitable one. The proper remedy for the defend-
ants in error was a writ of restitution. 6 Com. Dig. Plead. 468-9; 2 Salk.
587-8 ; Rast. Ent. 388 ; 10 Mass. 433. If money received under circum-
stances of this kind could be pursued, there would be no limit to such
actions.

There was no assignment of the judgment to the Bank of the United
#19] States ; nor would the court have allowed an assignment *to be

=1 entered on the record, upon the production of the order of Mr. Neale
upon the execution, as stated in the case agreed. The Bank of the United
States were not treated in the proceeding upon the writ of error, as the
assignees of the action, and no regard was paid to them, in the proceedings
in the case of the Bank of Washington v. Triplett and Neale, 1 Pet. 25.

The Bank of the United States were not affected by the notice which
was given to the runner of the bank, when the money was paid. It was not
given to one who had a right to receive it, nor in a form which entitled it
to consideration. Could the notice have any effect? The decision of this
question does not depend upon the question of agency. T'o make this notice
available, it is indispensable, that it shouid be of a matter of which the party
has a right give notice, and of which the party to whom the notice is given
is bound, or, at least, has the power to take noticc. It must be of some-
thing which the party has a right to require.

Had the Bank of Washington a right to stay the receipt of the money
by Triplett & Neale, or to prevent them from using it as they pleased,
directly or indirectly? The argument supposes, necessarily, that they had
a right to intercept it in its course ; or, at all events, to prevent the use of it,
and detain it for themselves. When and where did the right arise? The
judgment was in full force, and warranted the issuing of this execution ; and
proceedings under it could not be stayed. The command of the writ was
to levy the money, and to pay it to the plaintiffs. The money could not be
stopped in the hands of the marshal, who wag bound to pay it to the plain-
tiffs ; and if he had not paid it, they could have brought suit for it. The
Bank of Washington could not have stopped it in his hands, after payment
to the marshal; and yet this is what is sought to be accomplished by the
notice. 'The case is then only the ordinary case of a judgment liable to be
reversed on error ; but until reversed, the money belongs to the plaintiff in
the execution, to all intents and purposes ; liable to pay an equal amount in
case of reversal, but not a specitic thing. The notice, therefore, is of a thing
totally immaterial, and to be disregarded. *These observations apply
to the argument founded on the agency. The utmost extent to which
the prineiple can be carried is, that if an agent, after notice, pay over to his
principal what he ought not to pay over, he is himself liable. The mere
notice itself is nothing ; the important feature is, that he ought not to pay
over the money. In this case, the agency of the cashier was accompanied
with no such condition ; on the contrary, he was bound to pay over. The
Bank of Washington had no right to prevent his doing so. Will assumpsit
lie on an order of restitution against the party ? This has never been
decided, but has been strongly contested.

8
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Dunlap and Key, for the defendants in error, contended, that the judg-
ment of the circuit court should be affirmed on the following grounds: 1.
That money paid on an erroneous judgment, afterwards reversed, is recover-
able i an action for money had and received, against the person receiving
it, either as original plaintiff, or as assignee of the plaintiff. 2. That the
indorsement on the execution and the delivering to the Bank of the United
States, in this case, made them the assignees of the judgment. 3. That if
not so, and Mr. Smith received it, as he says he considered it, {or collection,
the Bank of Washington had no reason so to consider it—but every reason
to believe, that the Bank of the United States held the judgment for their
own “usc and benefit,” as the indorsement purported, and that they might
safely pay it to them, and look to them to refund the money, in the event
of a reversal. 4. And if not so, and the Bank of the United States were
only the agents of Triplett & Neale, and were even known to the Bank of
Washington to be so, yet the notice given to them, on the payment, makes
them liable to the action.

1. The action was well brought, and the case was not one for a writ of
restitution, beeause there was no assignment of the judgment to the Bank
of the United States, of record. The cause was sent from this court for
further trial ; and there could be no restitution until a final trial. A writ
of restitution only lies against a party on the record. Tidd’s Practice,
936-7, 1187, Assumpsit will lie to recover money paid on an crroneous
*judgment. Esp. 6, 19 ; 1 Dane’s Abr. 181 ; 2 Munf. 272 ; 1 Taunt.
869 ; 7T. R. 269 ; 6 Cow. 297.

2. The Bank of the United States were liable to the Bank of Washington,
as the assignees of the judgment—as assignees they can be in no better sit-
uation than the principal, and they are liable to the same equities. They
received the money as the owners of the judgment, as it became theirs by
the indorsement on the execution. This is the usual mode of transferring
judgments ; and the circuit court, had an application been made for the
purpose, would have made an entry of the assignment on the record. In
this state of the facts, no suit would have laid against Triplett & Neale, as
the money was not paid to them.

3. As agents, they are liable to repay the money. The notice to the
runner of the bank, who became, by the authority to receive the money, the
agent of the bank for all purposes connected with the transaction, was suf-
ficient. TIf money is paid by mistake, it can be recovered back. Cowp.
565; 1 Chit. PL 25; 2 Ld. Raym. 1210 ; Paley on Agency 304-5; 3 M. &
8. 344 ; Livermore 261. The agent must be known, to protect him from
personal liability to rapay the money ; per Mr. Justice Tuomrsox, in 13
Johns. 77.

The Bank of the United States have the money in their own hands ; it
has never been paid over. They paid a debt due to them by Triplett &
Neale; but it does not appear, that they gave any new credit, in conse-
quence of this appropriation of the money ; or that the indorsers of the
notes reduced by the same were discharged. The original securities were
retained by the bank.

It was the duty of the Bank of the United States to have given notice
?f their agency in the transaction, and then an injunction to stay the funds
in their hands would have been obtained ; or they could have refused to

9
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receive the money, after the notice was given ; or, having received it, they
should have retained it, and have filed a bill of interpleader. In this state
of the procecdings, the payers of the money would have been safe, and no
prejudice would have arisen to the Bank of the United States.

*THompsoN, Justice, delivered the opinion of the court.—This

] case comes up on a writ of error to the circuit court of the United
States for the district of Columbia. The judgment in the court below was
given upon a statement of facts agreed upon between the parties, substan-
tially as follows :

Triplett & Neale, in April 1824, recovered a judgment against the Bank
of Washington, tor $881.18. A writ of error was prosecuted by the Bank of
Washington, and that judgment was reversed by this court, at the Jan-
uary term 1828. But whilst that judgment was in full force, and before
the allowance of the writ of error, Triplett & Neale, on the 30th of August
1824, sued out an execution against the Bank of Washington, and inclosed it
to Richard Smith, cashier of the office of discount and deposit of the Bank

of the United States at Washington, with the following indorsement :
L ]

Triplett & Neale ». The Bank of Washington. ¢ Use and benefit of the
office of discount and deposit U. States, Washington city.” Chr. Neale.
“Pay to Mr. Brooke Mackall.” R’d Smith, cashier. ¢ Received eight hun-
dred and eighty-one dollars and eighteen cents.” 1. Markall.

B. Mackall, who was runner in the branch bank, presented the execution
to the Bank of Washington, and received the amount due thereon, on the
9th of September 1824. At the time of receiving the same, William A.
Bradley, cashier of the Bank of Washington, verbally gave notice to said
Mackall, that it was the intention of the Bank of Washington to appeal to
the supreme court, and that the said office of discount and deposit would be
expected, in case of reversal of the judgment, to refund the amount. Mack-
all paid the money over to Smith, who entered it to the credit of Neale, one
of the plaintiffs in the execution. DBefore the execution was sent to Smith,
Neale had promised him to appropriate the money, expected to be recovered
from the Bank of Washington, to reduce certain accommodation discounts,
which he had running in the office of discount and deposit. Smith, when he
received the execution, with the indorsement thereon, understood and con-
sidered that it was for collection, and the money, when received by him,
was deposited to Neale’s credit, gencrally, and he would have sent the
money to him at Alexandria, if he had requested *him so to do, or
would have paid his check for the amount. Immediately on the
receipt of the money, Smith wrote to Neale, informing him thereof, and
asking him for specific directions how to apply it; which letter Neale
immediately answered, giving him directions, and the money was applied
according to such directions.

Upon this statement of facts, the court below gave judgment for the
plaintiffs ; to reverse which, the present writ of error has been brought.

That the Bank of Washington, on the reversal of the judgment of Trip-
lett & Neale, is entitled to restitution, in some form or manner, is not denied.
The question is, whether recourse can be had to the Bank of the United
States, under the circumstances stated in the case agreed 2 'When the money
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was paid by the Bank of Washington, the judgment was in fuil forve, and
no writ of error allowed, nor any measures whatever taken, which could
operate as a supersedeas or stay of the execution. Wlatever, therefore, was
done under the execution, towards enforcing paymeut of the judgment, was
done under authority of law. Ilad the marshal,instead of the runner of the
bank, gone with the execution, and received the money, or coerced payment,
he would have been fully justified by authority of the execution ; and no
declaration or notice on the part of the Bank of Washington of an intention
to appeal to the supreme court, would have rendered his proceedings illegal,
or made him in any manner responsible to the defendants in the execution
Suppose, it had become necessary for the marshal to sell some of the prr.-
perty of the bank, to satisfy the execution, the purchaser would have
acquired a good title under such sale, altnough the bank might have {oroid-
den the sale, accompanied by a declaration of an intention to bring a writ
of error. This could not revoke the anthority of the officer, and while that
continued, whatever was done under the execution would be valid. Itis a
settled rule of law, that upon an erroneous judgment, if there be a regular
execution, the party may justify under it, until the judgment is reversed ;
for an erroneous judgment is the act of the court. 1 Str. 509 ; 1 Vern. 195.
If the marshal might have sold the property of the bank, and given a good
title to the purchaser, it is difficult to discover any good reason why a pay-
ment made by the bank should not *be equally valid, as it respects —_—
the rights of third persons. In neither case, does the party against [*2
whom the erroneous judgment has been enforced, lose his remedy against
the party to the judgment. On the reversal of the judgment, the law raises
an obligation in the party to the record, who has received the benefit of the
erroneous judgment, to make restitution to the other party for what he has
lost ; and the mode of proceeding to effect this object must be regulated
according to circumstances. Sometimes, it is done by a writ of restitution,
without a scire facias ; when the record shows the money has been paid, and
there is a certainty as to what has been lost. In other cases, a scire facias
may be necessary, to ascertain what is to be restored. 2 Salk. 587-8 ; Tidd’s
Pract. 936, 1137-8. And, no doubt, circumstances may exist, where an
action may be sustained to recover back the money. 6 Cow.297. Butasit
respects third persons, whatever has been done under the judgment, whilst
it remained in full force, is valid and binding. A contrary doetrine would
be extremely inconvenient, and in a great measure tie up proceedings under
a judgment, during the whole time within which a writ of error may be
bronght. If the bare notice or declaration of an intention to bring a writ
of error will invalidate what is afterwards done, should the judgment, at
any future day, be reversed, it would, virtnally, in many cases, amount to a
stay of proceedings on the exccution. No such rule is necessary for the
protection of the rights of parties ; the writ of error may be so taken out as
to operate as a supersedeas ; or, if a proper case can be made for the inter-
ference of a court of chancery, the execution may be stayed by injunction.

It has been argued, however, on the part of the defendants in error, that
the Bank of the United States stands in the character of assignees of the
judgment, and is thereby subjected to the same responsibility as the original
parties, Triplett & Neale. Without entering into the inquiry whether this
would vary the case, as to the responsibility of the plaintiff in error, the evi-
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dence does not warrant the conclusion, that the Bank of the United States
stands in the character of assignees of the judgment. There is neither the
form nor the substance of an assignment of the judgment. No reference
whatever, either *written or verbal, is made to it. The mere indorse-
ment on the execution, ‘use and benefit of the office of discount and
deposit of the United States, Washington city,” cannot, in its utmost extent,
be considered anything more than an authority to receive the money, and
apply it to the use of the party receiving it. It is no more an assignment
of the judgment, than if the authority had been given by a power of attor-
ney, in any other manner, or by an order drawn on the Bank of Washington.
The whole course of proceeding by the cashier of the office of discount and
deposit, shows that he understood the indorsement on the execution merely
as an authority to receive the money, subject to the order of Neale with
respect to the disposition to be made of it. IIe did not deal with it as an
assignee, having full power and control over the money, but as an agent,
subject to the order of his principal. Ie passed it to his credit on the
proper books of the office ; and wrote to him, asking specific directions how
the money should be applied. Ile received his directions, and applied it
accordingly ; and all this was done, six months before the allowance of the
writ of error.

It is said, however, that although Mr. Smith might have considered him-
self a mere agent to collect the money, the Bank of Washington had no
reason so to consider him. There is nothing in the case showing that the
Bank of Washington had any information on the subject, except what was
derived from the indorsement on the execution j and if that did not author-
ize such conclusion, the plaintiff in error is not to be prejudiced by such
misapprehension. It was a construction given to a written instrument, and
if that construction has been mistaken by the defendant in error, it is not
the fault of the opposite party.

But again, it is said, the payment of the money was accompanied with
notice of an intention to appeal to the supreme court ; and that, in case of
reversal, it would be expected that the office of discount and deposit would
refund the money. If the plaintiff in error could be made responsible by
any such notice, given even in the most direct and explicit manner, that
which was given could not reasonably draw after it any such consequence.
It is vague in its terms, and does not assert that the office of discount and
deposit would be held responsible to refund the money, but only that it
%191 would be expected *that it would be dene. This is not the lunguage
“4  of one who was asserting a legal right, or laying the foundation for
a legal remedy. And there is no evidence, that even this was communicated
to the office.

But the answer to the argument is, that no notice whatever could change
the rights of the parties, so as to make the Bank of the United States
responsible to refund the money. When the money was paid, there was
a legal obligation on the part of the Bank of Washington to pay it ; and a
legal right on the part of Triplett & Neale to demand and receive it, or to
enforce payment of it under the execution. And whatever was done under
that execution, whilst the judgment was in full force, was valid and binding
on the Bank of Washington, so far as the rights of strangers or third per-
sons are concerned. 'The reversal of the judgment cannot have a retro-
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spective operation, and make void that which was lawful when done. The
reversal of the judgment gives a new right or cause of action against the
parties to the judgment, and creates a legal obligation on their part to
restore what the other party has lost, by reason of the erroneous judgment ;
and as between the parties to the judgment, there is all the privity necessary
to sustain and enforce such right ; but as to strangers, there is no such
privity ; and if no legal right existed, when the money was paid, to recover
it back, no such right could be created by notice of an intention so to do.
Where money is wrongfully and illegally exacted, it is veceived without any
legal right or authority to receive it ; and the law, at the very time of pay-
ment, creates the obligation to refund it. A notice of intention to recover
back the money, does not, even in such cases, create the right to recover it
back ; that results from the illegal exaction of it ; and the notice may serve
to rebut the inference that it was a voluntary payment, or made through
mistake.

The judgment must accordingly be reversed ; and judgment entered for
the defendant in the court below.

Judgment reversed.

*Tromas Kirxman, Jr., Plaintiff, ». Joux W. Hasmwron and [%20
others, Defendants.

Statute of limitations.— Action on promissory note.—Jurisdiction.

The statute of limitations of North Carolina, passed in 1715, in force in Tennessee, bars the
particular actions which it recites, and no others ; it does not bar actions of debt, generally,
but those only which are brought for arrears of rent.

In an action of debt on a promissory note, instituted in the circuit court of Tennessee, the defend-
ant pleaded the statute of limitations of North Carolina of 1715, in force in Tennessee: Held,
that the statute did not extend to the action, and that the plaintiff was not barred.

By the acts of the legislature of North Carolina, in force in Tennessee, the indorser of a promis-
sory note is entitled to sue in his own name, as on inland bills of exchange in England ; and he
may, therefore, bring an action of debt on a promissory note held by him.

Raborg ». Peyton, 2 Wheat. 385, cited and re-affirmed.

H. and D., citizens of Tennessee, gave their promissory note to T. R. & Co., also citizens of Ten-
nessee, payable in fifteen months; before the note became, due T. R. & Co. removed to and
became citizens of Alabama, and also before the day appointed for the payment of the note,
indorsed it to K., a citizen of Alabama; and in the declaration on the note, the plaintiff
averred, that T. R. & Co. were citizens of Alabama: Held, that the circuit court of Tennessee
had jurisdiction of the suit, under the 11th section of the act of 1789 ; the payees of the
note having, before the note became due, become citizens of Alabama, could have prosecuted
a suit on the note in the circuit court of Tennessee, if no assignment had been made.!

CrrriricaTs of Division from the Circuit Court of West Tennessee. In
that court, Thomas Kirkman, jr., a citizen of Alabama, instituted, in April
1823, an action of debt, against John W. Hamilton and Thomas Donoho,
citizens of Tennessee, upon a promissory note madge by the defendants, under
the firm of Hamilton & Donoho, in West Tennessee, on the 22d of Septem-
ber 1818, for the sum of $3000, payable fifteen months after date, to Thomas
Ramsey & Co., or order ; and Thomas Ramsey & Co. having become citizens
of Alabama, and the note being unpaid, indorsed the same tc the plaintiff,
Thomas Kirkman, jr.

! Catlett . Pacific Ins. Co., 1 Paine 594.
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To this declaration, the defendants pleaded: 1. The statute of limita-

%971 tions of Tennessee, alleging that the cause of action *did not accrue

within three years. 2. That at the time the note was given, they

were citizens and inhabitants of Smith county, in the state of Tennessce, of

which state'the plaintiff was then a citizen, and in which state the note was
given,

To the plea of the statute of limitations, and to” the sccond plea, the
plaintiff demurred, and assigned as causes of demurrer: 1. That the plea
does not state that this is an action of debt for arrcarages of rent. 2. The
declaration is not in debt for arrearages of rent. 3. The cause of action
sued upon is not arrearages of rent. 4. The second plea is uncertain, unsound
and insuflicient.

Upon the argument of the demurrer in this cause, as applicable to the
plea of the statute of limitations to the second count in the plaintiff’s declara-
tion, the court were divided in opinion upon the following questions: Whether
the plea of the statute of limitations is a bar to the recovery of the plaintiff
on the second count in the declaration ? and whether an action of debt can
be supported on the cause of action set forth in said second count ? whether
the averment of the citizenship of Thomas Ramsey & Co., the payecs of the
note in the said second count, is suflicient to sustain the jurisdiction of this
court, under the provisions of the 11th section of the judiciary act of 1789 ?
Which certificate of division of opinion was ordered to be certified to the
supreme court of the United States, according to law.

The case was argued by Webster, for the plaintiff. No couunsel appeared
on the part of the defendant. Mr. Webster also presented to the court a
written argument from Zhomas Washington, the counsel for the plaintiff in
the circuit court.

It was contended, that the plea of the statute of limitations of T'ennessee
does not apply to the action of debt at all, unless to debt for arrcarages of
rent, which is not the nature of this action. Act of 1715 of North Carolina,
ch. 27, § 5 (Scott’s Revisal 15). This act applies exclusively to the form of
the action. DBesides, acts of limitation bar the remedy and not the right.
The act of 1715, ch. 31, § 7, does not apply, even if, by that act, the act of
James is in force in Tennecssee ; because six years had not elapsed before the
bringing *of this suit. It has not yet been decided by the supreme
court of Tennessee, whether the act of James is in force in Tennessce
ornot ; but the question is depending at this time. The defendants, in sup-
port of that plea, rely upon the act of 1786, ch. 4, § 5. In answer to that,
the plaintiff says, that by the act of 1786, the limitation is only to apply in
the same manner, in a suit founded upon an indorsed note, under seal, as it
would apply in a suit upon a promissory note indorsed ; and that the action
against the maker of the former, would be debt, and that against the maker
of the latter, might be debt. Raborg v. Peyton, 2 Wheat. 885. So that
the limitation intended by the act of 1786 never could apply, unless in a suit
against an indorser of a sealed note. (Sec act of 1762, ch. 9, § 2; also act
of 1789, ch. 57, § 3.) There has been no decision of the supreme court upon
the applicability of the act of 1786 to an action of debt against the maker
of a secaled note, nor is the question depending.

As to the averment of the citizenship of the original parties to the note,
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1t was contended, that the payees of the note, Thomas Ramsey & Co.,
although citizens of Tennessee, when the note was made, yet, if they had
become citizens of Alabama, and had not assigned it, they could have main-
tained a suit in their own names in the federal court ; and that, consequently,
if they had the right, they could communicate it ; or, at least, that their
assignees would not be precluded by any disability of their assignors.

Marsuarr, Ch. J., delivered the opinion of the court.—This case comes
up from the court of the United States for the seventh circuit and district
of West Tennessee, on a certificate that the judges of that court were
divided in opinion on the following questions: 1. Whether the plea of the
statute of limitations is a bar to the recovery of the plaintiff, on the sccond
count in the declaration? 2. Whether an action of debt can be supported
on the cause of action set forth in said second count ? 3. Whether the aver-
ment of the citizenship of Thomas Ramsey & Co., the payees of the
note, in the second count, is sufficient to sustain the jurisdiction of this
*court, under the provisions of the eleventh section of the judiciary
act of 1789 ? i %

The second count is a declaration in debt on a promissory note executed
by the defendants, made payable to Thomas Ramsey & Co., then citizens of
Tennessee, and indorsed by them, after becoming citizens of Alabama, to
the plaintiff, a citizen of Alabama, who instituted the suit, as assignee of the
said note.

The first question depends on an act of the state of North Carolina,
passed in the year 1715, and was the law of Tennessee ; the 8th section of
which enacts, “that all actions of trespass, detinue, actions sur trover and
replevin for taking away of goods and chattels, all actions of account, and
upon the case, all actions of debt for arrearages of rent, and all actions of
assault, menace, battery, wounding and imprisonment, or any of them, which
shall be sued or brought, at any time after the ratification of this act, shall
be brought within the time and limitation in this act expressed, and not
after ; that is to say, actions of account-render, actions upon the case, actions
of debt for arrcarages of rent, actions of detinue, replevin and trespass
quare clausum fregit, within three years next after the ratification of this
act, or within three years next after the cause of such action or suit, and not
after,” This statute bars the particular actions it recites, and no others, Tt
does not bar actions of debt, generally, but those only which are brought for
arrearages of rent. This is not brought for arrearages of rent; and is, con-
sequently, not barred. The action of debt, unless it be brought for arrear-
ages of rent, not being within this statute, the court perceives no other
which bars it. If the 7th section of the 31st chapter of the act of 1715
was even to be considered as adopting the aect of limitations of the 4 James
1, it would not affect this case, because the suit was brought within the time
allowed by that act. The act of 1786, ch. 4, was intended to make all bills,
bonds, &e., negotiable, though under seal, and to enable the assignee to sue
in his own name, and to bmw an action on the case, notwithstanding the
seal. The proviso of the 5‘ch section, that “the act of limitations shall
apply to all bonds, bills, and other sccurities hereafter exccuted, made
transferrible by this *act, after the assignment or indorsement thereof,
in the same manner as it operates by law against promissory notes, »
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cannot, we think, be fairly construed to extend the act of limitations in its
operation on promissory notes. We are, therefore, of opinion, that the plea
of the statute of limitations is not a bar to the recovery of the plaintiff, on
the second count in his declaration.

The second question propounded is, whether an action of debt can be
supported on the cause of action set forth i the second count? The cause
of action is a promissory note, made by the defendants, and indorsed by the
payees to the plaintiff. In 1792, the legislature of North Carolina passed
an act, ch. 9, “for the more easy recovery of money due upon promissory
notes, and to render such notes negotiable.” The second section declares,
that all such notes, payable to order, “may be assignable over, in like
manner as inland bills of exchange are by custom of merchants in England,”
and that the person or persons “to whom such money is, or shall be, payable,
may maintain an action for the same, as they might upon such bill of
exchange,” and the person or persons “to whom such note so payable to
order is assigned or indorsed, may maintain an action against the person or
persons,” &c., “ who signed or shall sign such notes, or any who shall have
indorsed the same, as in cases of inland bills of exchange.” The note
claimed in the second count of the declaration is payable to order. In 1786,
the legislature passed “an act to make the securities therein named negoti-
able,” by which notes not expressed to be payable to order are placed on the
same footing with those which are made so payable. The indorsee being
thus entitled to sue in his own name, in like manner as on inland bills of
exchange in England, the inquiry is, whether the indorsee of an inland bill
of exchange may maintain an action of debt thereon in England? This
question was fully considered by this court in the case of Raborg v. Peyton,
2 Wheat. 385, which was an action of debt brought by the indorsee of a bill
of exchange against the acceptor. The cases were reviewed in the opinion
then given, and the court decided clearly, that both on principle and
authority, the action was maintainable. *We, therefore, think, that
an action of debt can be supported on the cause of action set forth in
the second count.

The third question asks, “ whether the averment of the citizenship of
Thomas Ramsey & Co., the payees of the notes, in the said second count, is
sufficient to sustain the jurisdiction of this court, under the provisionsof the
11ih section of the judiciary act of 1789? That section gives jurisdiction
to the circuit courts of the United States, where “the suit is between a
citizen of the state where the suit is brought, and a citizen of another state.”
This suit is brought in the circuit court for the state of Tennessee, by a
citizen of Alabama, against a citizen of Tennessee. It comes, therefore,
within the very words of the section, and is within the jurisdiction of the
court, unless taken out of it by the exception. The words of the exception,
so far as they apply to the case, are, “nor shall any distriet or circuit court
have cognisance of any suit to recover the contents of any promissory note,
or other chose in action, in favor of an assignee, unless a suit might have
been prosecuted in such court, to recover the said contents, if no assignment
had been made.” When this note was assigned, the payees, as is averred in
the second connt, had become citizens of Alabama, and might, consequently,
have prosecuted a suit to recover the contents of the said note, in the circuit
court of the United States for Tennessee, if no assignment had been made.
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The averment of the citizenship of Thomas Ramsey & Co., in the said
second count, is, therefore, sufficient to sustain the jurisdiction of that
court, under the provisions of the 11th section of the judiciary act of 1789.

All which was ordered to be certified to the circuit court of the United
States for the seventh circuit and district of West Tennessee.

*Bank oF THE Unrrep States, Plaintiff, ». WiLriam Green and [*26
others, Defendants.

Division of opinion.

Upon motion of the defendants, a rule was granted, in the circuit court of the United States for the
district of Ohio, on the marshal, to show cause why the taxation of costs in the case, upon execu-
tion, should not be reversed and corrected, in respect to the marshal’s poundage taxed against
the defendants ; the judges of the circuit court were divided in opinion upon the questions of
costs, presented on the hearing of the rule, and certified the division to this court; Held,
that this court had not jurisdiction of the cause.

CerTIrICATE Oof Division from the Circuit Court of Ohio. In the circuit
court, at July term 1829, on the motion of the defendants, a rule was granted
on the marshal of the district of Ohio, and on the plaintiff, to show cause
why the taxation of costs in this case, upon execution, should not be
reversed and corrected, in respect to the marshal’s poundage taxed against
the defendants.

Upon showing cause, it appeared, that on the 30th September 1824, the
plaintiff sued out of that court a writ of fleré facias et levari facias against
the goods and chattels of the defendants, for $61,140.49, with interest from
the 5th September 1821, until paid, returnable the first Monday in January
1825 ; on which said writ was indorsed by the parties an agreement waiv-
ing any levy on goods and chattels, and that a levy should be made on real
estate ; in pursuance whereof, the marshal made return of a levy on various
parcels of real estate in the city of Cincinnati and elsewhere, that he had
sold the same, and made part of the money, but had made no further levy
for want of time. This return was made the first Monday of January 1825.
It further appeared, upon a further process on the same judgment, a further
levy was made on real estate, the sale of which was stayed by plaintiff ; and
that, for the sale of various parcels of real estate, so levied by the marshal,
the plaintiff, on the 9th day of April 1827, issued out of the court, upon the
said marshal’s return, a writ of wenditioni exponas, *returnable to
the second Monday of July 1827 ; which writ the plaintiff’s agent
returned to the clerk’s oflice, the 5th July 1825, not having placed the same
in the hands of the marshal, but having received satisfaction of the judg-
ment from the defendants. It further appeared, that the marshal, upon the
last-mentioned levy, indorsed the taxation of his poundage at $792.50, under
the act of congress, which was the taxation complained of, and sought to be
reversed and corrected by the said rule nis.

It further appeared, that, by a law .of the state of Ohio, passed the 19th
February 1824, and then and ever since regulating the fees of certain offi-
cers, the poundage of sheriffs, on writs of executions from all courts of the
said state, was granted by a single clause in the following words : * pound-
age on all moneys made on execution, two per cent.,” which was the only
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law of the state regulating or granting poundage. The whole of the law of
Ohio was referred to as a part of the case. It further appeared, that at the
December separate session of the supreme court of Obio, in the year 1826,
in the case of Vance v. Bank of Columbus (2 Ohio 214), that court decided,
that the words “money made ou execution” in the above clause, could only
relate to such sums as were actually paid into the sheriff’s hands “upon the
execution,” and not to such sums as were actually paid to the creditor. Tt
also appeared, that no counsel appeared in that case for the sheriff. It fur-
ther appeared, that in the taxation aforesaid, complained of in the rule, the
marshal claimed and taxed the rate of poundage allowed by the before-men-
tioned act of congress. In showing cause, the following questions arose,
upon which the opinions of the judges were opposed, which, on the request
of the marshal, by his said attorneys, were stated, and ordered to be certi-
fied by the clerk of the court, under the seal thereof, to the supreme court
of the United States, at their next term, for their decision, viz :

1. Whether the marshal’s poundage on moneys collected, made or paid
on executions issued out of a circuit or district court of the United States,
is confined and regulated by the following words, viz : ¢ for sales of vessels
and other property, and for receiving and paying the money, for any sum
under $500, two and onec-half per cent.; for any *larger sum, one
and one-quarter upon the excess,” in the first section of the act of
congress, passed 28th February 1799, entitled, “an act for providing com-
pensation for the marshals, clerks, attorneys, jurors and witnesses in the
courts of the United States,” viz., “for all other services not herein enumer-
ated, except as shall be hereafter provided, such fees and compensation as are
allowed in the supreme court of the state where such services are rendered.”

2. If regulated by the words first mentioned, then, whether the
marshal’s poundage attaches upon a levy and return, where afterwards the
debt shall be paid to the party, or only acerued upon a sale and receipt of
the money and paying it over by him? Or,

3. Whether the marshal’s poundage is confirmed by the before-men-
tioned words in the proviso, and are, in the cause here stated, to be regu-
lated by the before-mentioned law ot Ohio ?

4. If the marshal’s poundage in the cause here stated is to be regulated
by the law of Ohio, then, whether, by a just construction of that law,
poundage is due upon the levy and return in question ? Or,

5, Is this court bound by the constraction of that law given by the
supreme court of Ohio ?

*28]

The case was argued by Doddridge, for the marshal of the district of
Ohio ; and by Ewing, for the defendant.

Marsuarrn, Ch. J., delivered the opinion of the court, that the case was
not within the jurisdiction of this court. The division of opinion was not
upon any matter arising at the trial of the cause, but was upon a mere mat-
ter arising upon the service of the execution by the marshal ; and was
a mere question for the circuit court upon a collateral contest between the
marshal and the bank, as to his right to fees. It was not, therefore, a case
within the purview of the judiciary act of 1802.
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*UN1TED STATES v. STATE BANE 0F NorrHE CAROLINA.
Lriority of the United States.

The right of priority of payment of debts due to the government, is a prerogative of the crown
of England, well known to the common law; it is founded, not so much upon any personal
advantage to the sovereign, as upon motives of public policy, to secure an adequate revenue to
sustain the public burdens and discharge the public debts.

The claim of the Umted States to priority does not stand upon any sovereign prerogative, but is
exclusively founded on the actual provisions of our own statutes; the same policy which gov-
erned in the case of the royal prerogative may be clearly traced in their statutes; and as that
policy has mainly a reference to the public good, there is no reason for giving to them a strait
and narrow inferpretation ; like all other statutes of this nature, they ought to receive a fair
and reasonable interpretation, according to the just import of their terms.!

The priority of payment out of the estates of insolvents, in favor of the United States, was,
under the statutes of the United States, first applied to bonds for the payment of duties, and to
persons engaged in commerce. s

The term ““due,” as applied to debts, is sometimes used to express the mere state of indebtment,
and then it is equivalent to “owed” or “owing;” and it is sometimes used to express the fact
that the debt has become payable.

The priority of the United States extends as well to debts by bonds for duties, which are payable
after the insolvency or decease of the obligor, as to those actually payable or due at the period
thereof.

In the strictest sense, the bond for duties is debitum in preesenti ; although, looking to the con-
dition, it may be properly said to be solvendum in futuro ; it is in this sense that the legislature
is to be understood in the use of the words “ debt due to the United States.”

Wherever the comrmon law would hold a debt to be debitum in preesenti, solvendum in futuro, the
statutes giving the United States priority embrace it, just as much as if it were presently pay-
able,

CErTIFICATE of Division from the Circuit Court of North Carolina. The
facts of the case upon which the question submitted to this court arose, were
asfollows:

William II. Lippett, a merchant of Wilmington, North Carolina, was, on
the 14th of October 1828, indebted to the United States, and to sundry per-
sons, and among others, to the State Bank of North Carolina; and on that
day, he made a general assignment of all his property to Talcott Burr, in
trust to pay his creditors. The assignment directed that the sum of $16,612.47
*shounld be paid to particular creditors, and that the residue of the %30
property assigned, should be appropriated to the payment of bonds
for duties to the United States. At the time of the assignment, Mr. Lippett
had given bonds to the United States, for duties on merchandise, amounting
to $7486.86 ; of which bonds, but one only, amounting to $419.97, was due
and unpaid when the assignment was executed.

In the cause in the circuit court, the question arose, ¢ whether the priority
to which the United States are entitled, in case of a general assignment made
by the debtor, of his estate, for the payment of debts, comprehends a bond
for the payment of duties, executed anterior tothe date of the assignment, but
payable afterwards.” Upon this question, the judges differed in opinion ;
and on motion of the attorney of the United States, the point of law on
which the disagreement arose, was stated, under the direction of the said
Judges, and certified, under the seal of the court, to the supreme court of the
United States, to be finally decided.

! Beaston v, Farmers’ Bank, 12 Pet. 134.
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The case was argued by Zaney, Attorney-General of the United States,
for the plaintiffs ; and by Peters, for the defendants.

Taney stated, that the single question which was presented by the case
for the consideration of this court, was, whether the priority of the United
States attaches to bonds given to the United States for duties, which are not
due, but which had been given to the United States, before the insolvency
of the obligor.

The right of the sovereign to be first paid, existed at the common law ;
it was an acknowledged prerogative of the crown, and the laws of the United
States have done no more than adopt this known and established principle.
If, therefore, the language of the acts of congress is doubtful, we may safely
appeal to the common law, not as authority on this point, but for its sanc-
tion of the principle upon which this interpretation of our own statutes is
claimed for the United States. *The principle upon which the debts
to which the plaintiffs are entitled are considered as due, at the time
of the execution of the bond, is familiar to the court. The obligatory part
of a bond acknowledges a present debt, and it is by the condition only, that
its period of payment is postponed. In the distribution of assets, in Eng-
land, a preference is given to debts due by sealed instruments, although not
payable at the time of the distribution. Toller’s Exce. 275.

The construction of the law of the United States now claimed, has been
that of universal practice since it was enacted. Trom 1797 down to the
present period, it has been applied in favor of the United States to bonds
not due, as well as to others to become due; and the estates of insolvents
and intestates have been adjusted and settled on this principle, in every sec-
tion of the Union. This received construction will induce the court to hesi-
tate before it will adopt another; as it would open those long-established
settlements, and would be productive of great difficulty and confusion. The
principle contended for by the government, was recognised in the case of
Thelusson v. Smith, 2 Wheat. 896, and in Conard v. Atlantic Insurance
Co., 1 Pet. 386. 'The point arose in the first case, although it was not dis-
cussed.

The act of congress of March 3d, 1797 (1 U. S. Stat. 515), gives the prior-
ity to the United States, where persons are indebted to the United States by
bond or otherwise. This is a provision for all debts due by public debtors ;
and it operates upon all cases, unless some exception in favor of particular
" persons shall be found in subsequent laws, which is not the case. The act
of March 2d, 1799, by the 65th section, declares, the priority shall apply to
bonds for duties ; and it is upon the language of that section, that the doubt
which has arisen in this case has been founded. The provision is, that where
bonds for duties are not satisfied on the day they become due, suits shall be
brought ; and where the estate in the hands of executors, administrators or
assignees, shall be insufficient to pay all the debts due, the United States
shall be first paid. There is nothing in the provisions of thls section which in-
terferes with those of the law of 1797. Both are in force, and *both
operate on the case of a debtor by duty bonds. All duties are in fact
due, when the goods are imported upon which they accrue, and the indul-
gence which is given for their payment, does not take away the essential
feature in them. Kven, then, upon this section alone, the right of the United
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States rests in safety ; but if the words of the section are equivocal, as the
act of 1797 is not repealed, and is not inconsistent with it, the priority will
be protected by that act. The fifth section of that act applies to the cases
of all persons “indebted to the United States.” It has been so held in the
case of the United States v. Iisher, 2 Cranch. 858, 394 ; and the title of the
act, as was decided in that case, does not limit its provisions to receivers of
public money only. In construning a statute, the court always looks to laws
n pari materia.

There is a stronger reason for the application of the vights of the United
States to a priority of payment, in the cases of debts due to them by mer-
chants, as the business of commerce is more precarious than any other. A
large portion of the revenue of the nation is derived from its commerce, and
it is essential, that this revenue should be secured and certain. It was a
part of the early legislation of the United States, to introduce this provis-
ion for the protection of the revenue ; and hence it is found in the 45th sec-
tion of the act of August 4th, 1790.

Peters, for the defendant, contended, that from the first organization of
the revenue system, by the government of the United States, down to the
period of the last legislation on the subject of duty bonds, they had been
treated differently from other debts due to the United States. While it was
admitted, that, by the act of 1797, all persons, other than those who were
liable to pay bonds given for duties on merchandise, were subject to the
provisions of that law, and the priority of the United States attached equally
to debts which were payable, or not, at the time of insolvency ; such was not
the law in reference to duty bonds. There was a good and satisfactory rea-
son for this distinet and different course, as to the debts due by those
engaged in commerce. The government is deeply interested in the preser-
vation of mercantile credit, and the existence of an incumbrance, the extent
and operation of *which could not be ascertained, if it attached to
all the business of a merchant, and which might sweep away, in
faver of one preferred creditor, all his means ; it was seen, would take largely
from the confidence which was essential to the success of all operations in
trade. Where bonds for duties have become due, and are unpaid, the
amount of such debts could be known, but until then, they could not be
ascertained.

The question here submitted to the court has never been judicially
decided ; and whatever may have been the practical construction heretofore
given to the law, this court will decide the case upon a careful examination
of the provisions of the statutes, and upon those provisions only. The
preference given to the United States is strieti juris, and has no foundation
in prerogative. It exists by statutory provision only, if it exists at all.

The 45th section of the act of 1790 declares, that “any bond for the
payment of duties, not satisfied ou the day it becomes due, shall be sued ;”
and it enacts, that in cases “where any estate is in the hands of assignees,
and shall be insufficient to pay all the debts due, the debt due to the
United States on any such bond shall be first satisfied.” Tn this section—
and there is no other in the act of 1790, upon the matter—bonds not satis-
fied on the day they become due are to be put in suit, and any such bonds
are to be first paid; no others are within the terms of the law. The 65th
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section of the act of 1799 adopts the same language. DBonds, not satisfied
on the day they become due, are to be sued out, and the preference is
given to the debts “due to the United States on any such bond or bonds.”
It is claimed, that the legislation of congress upon such bonds is full ; and
no aid is to be obtained from the act of 1797, in the interpretation of it.
There is no room for the application of acts in pari materia; nor are the
subjects of the laws the same. The sytem is complete, as applicable to com-
mercial debtors, by the acts of 1790 and 1799 ; the rights of the United
States in other cases rest on the act of 1797.

In Hunter v. United States, 5 Pet. 173, Mr. Justice McLrax, who
delivered the opinion of the court, intimates a doubt, whether, where a judg-
ment has been obtained by the United States against assignees, after an
assignment, there might *not have been some ground to question
the right of priority claimed by the United States in such a case. The
priority of the United States has been held to exist in the cases only which
come within the statutes, on their strictest construction. Any one who has
given bonds to the government may pay the debts due by him to others;
although his ability to discharge the debt due to the United States may be
destroyed thereby. Unless a general assignment shall be made, there has
been no “insolvency,” within the purposes of the statute. Bond fide
securities, given to creditors by one in insolvent circumstances, are not
aftected by the claim to priority. United States v. Hooe, 3 Cranch 73 ;
Thelusson v. Smith, 2 Wheat. 896 ; Conard v. Atlantic Insurance Co., 1
Pet. 387 ; United States v. Howland, 4 Wheat. 108. .

The principle derived from these decisions is, that the right of the United
States to payment of its debts, does not attach to the property of the debtor,
from the commencement of the obligation to pay, and infect it, so that it is
not entirely disposable by him. The “insolvency” which deprives the
debtor of this right, must be a legal insolvency. The evidence of this is
bankraptey, or a general assignment. What shall be considered as debts
due, may be well ascertained by a reference to English authorities upon the
law of set-off. ZEx parte Prescott, 1 Atk. 229 ; Rose v. Hart, 8 Taunt, 503 ;
2 Brod. & Bing. 89 ; 5 Barn. & Ald. 86.

*34]

Story, Justice, delivered the opinion of the court.—This case comes
betore the court upon a certificate of division of opinion of the judges of the
cirenit court for the district of North Carolina. The suit is an information
by the United States, in the nature of a bill in equity, seeking to recover
against the defendant and Talcott Burr, as the assignee of William H. Lip-
pett, the amount of custom-house bonds owing by Lippett to the United
States ; Lippett having become insolvent, and having made a voluntary
assignment of all his property to Burr, for the benefit of his creditors, by
which he has given a preference of payment to certain creditors, who are
351 made defendants, *and, among others, to the State Bank of North

"1 Carolina, before payment to the United States. The Bank of North
Carolina appeared and pleaded a demurrer to the information; and upon
the argument of that demurrer, it occurred as a question, whether the prior-
ity to which the United States are entitled, in case of a general assignment
made by the debtor of his estate, for the payment of debts, comprehends a
bond for the payment of duties, executed anterior to the date of the assign-
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ment, but payable afterwards. Upon this question, the judges were divided
in opinion ; and it now stands for the decision of this court.

The right of priority of payment of debts due to the government, is a
perogative of the crown well known to the common law. It is founded not
so much upon any personal advantage to the sovereign, as upon motives of
public policy, in order to secure an adequate revenue to sustain the public
burdens, and discharge the public debts. The claim of the United States,
however, does not stand upon any sovereign perogative, but is exclusively
founded upon the actual provisions of their own statutes. 'The same poliey
which governed in the case of the royal perogative, may be clearly traced
in these statutes ; and as that policy has mainly a reference to the public
good, there is no reason for giving to them a strict and narrow interpreta-
tion. Like all other statutes of this nature, they ought to receive a fair and
reasonable interpretation, according to the just import of their terms.

The first enactment on this subject will be found in the duty-collection
act of 4th of August 1790, ch. 62, § 45, which provides, that “where any
bond for the payment of duties shall not be satisfied on the day it became
due, the collector shall forthwith cause a prosecution to be commenced for
the recovery of the money thereon, by action or suit at law, in the proper
court having cognisance thereof. And in all cases of insolvency, or where
the estate in the hands of the executors or administrators shall be insuflicient
to pay all the debts due from the deceased, the debt due to the United
States on any such bond shall be first satisfied.” So that, in point of fact,
the priority was first applied to bonds for the payment of duties, and to
persons engaged in commerce ; which disposes of that part of the argument
of the *defendant, which has been founded upon a supposed policy
of the government to favor merchant importers in preference to any
other class of their debtors.

Then came the act of 8d of March 1797, ch. 75, which extended the
right of priority of the United States to other classes of debtors, and gave
a definition of the term insolvency, in its application to the purposes of the
act. It provides, “that Where any revenue or other officer, or other person
hereafter becoming indebted to the United States, by bond or otherwise,
shall become insolvent, or where the estate of any deceased debtor in the
hands of executors or administrators shall be insufficient to pay all the debts
due from the deceased, the debt due to the United States shall be first satis-
fied ; and the priority hereby established shall be deemed to extend as well
to cases in which a debtor, not having sufficient property to pay all his
debts, shall make a voluntary assignment thereof, or in which the estate of
an absconding, concealed or absent debtor shall be attached by process of
law, as to cases in which an act of legal bankruptcy shall be committed.”
This act is still in force ; and unless its application to the present case is
intercepted by the act of 1799, ch. 128, its terms wonld seem sufficiently
broad to embrace it. The language is, where any person “becoming
indebted to the United States, by bond or otherwise” (which clearly includes
a debtor upon a custom-house bond), “shall become insolvent” (which is
the predicament of Lippett), the debt duc to the United States shall first
be paid.” What debt is here referred to? A debt which is then actually
payable to the United States, or a debt then arising to the United States,
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whether then payable, or payable only in futuro? We think, the latter is
the true construction of the terms of the act.

The whole difficulty arises from the different senses in which the term
“due” is used. Itis sometimes used to express the mere state of indebt-
ment, and then is an equivalent to owed, or owing ; and it is sometimes
used to express the fact that the debt has become payable. Thus, in the
latter sense, a bill or note is often said to be due, when the time for pay-
ment of it has arrived. In the former sense, a debt is often said to be due
from 2 person, when he is the party owing it, or primarily bound to pay,
whether the time of payment has or has not arrived. This *very
clause of the act furnishes an apt illustration of this latter use of the
term. It declares, that the priority of the United States shall attach “ where
the estate of any deceased debtor, in the hands of executors or administra-
tors, shall be insufficient to pay all the debts due from the deceased.” Here
the word “due ” is plainly used as synonymous with owing. In the settle-
ment of the estates of deceased persons, no distinction is ever taken between
debts which are payable before or after their decease ; the assets are equally
bound for the payment of all debts. The insufficiency spoken of in the act
is an insufficiency, not to pay a particular class of debts, but to pay all debts
of every nature. Now, if the term “due,” in reference to the debts of
deceased persons, means owing, and includes all debts, whether payable in
praesenti or not, it is difficult to perceive, how a different meaning can be given
to it, in regard to the debt of the United States, considering the connection in
which it stands in the sequel of the same sentence. “ Where the estate,
&c., shall be insufficient to pay all the debts due from the deceased, the
debt due to the United States shall be first satisfied.” The obvious mean-
ing is, that in case of a deficiency of assests, the debt owing to the United
States shall be paid, before the debts owing to the other creditors.

The only real doubt, in the present case, arises from the phrascology of
the 65th section of the act of the 2d of March 1799, ch. 128, which provides,
that  where any bond for the payment of duties shall not be satisfied on
the day it may become due, the collector shall forthwith, and without delay,
cause a prosecution to be commenced for the recovery of the money due
thereon, in the proper court having cognisance thereof. And in all cases of
insolvency, or where any estate in the hands of executors, administrators or
assignees, shall be insufficient to pay all the debts due from the deceased,
the debt or debts due to the United States on any such bond or bonds shall
be first satisfied.” The argument is, that the words “any such bond or
bonds” refer to the bonds mentioned in the introductory part of the sen-
tence, that is, to bonds for duties which have become payable, and are not
paid. But we think that this construction is not necessary or unavoidable.
The words “such bond or bonds,” are fully satisfied, by referring them, as
matter of description, to bonds for the *payment of duties, whether
then payable or not. The description is of a particular class of
bonds, viz., for the payment of duties, and not of the accidental circum-
stance of their time of payment.

No reason can be perceived, why, in cases of a deficiency of assets of
deceased persons, the legislature should make a distinction between bonds
which should be payable at the time of their decease, and bonds which
should become payable afterwards. The same public policy, which would
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secure a priority of payment to the United States, in one case, applies with
equal force to the other ; and an omission to provide for such priority in
regard to bonds, payable in futuro, would amount to an abandonment of all
claims, except for a pro rate dividend. In cases of general assignments by
debtors, there would be a still stronger reason against making a distinction be-
tween bonds then payable and bonds payable én futuro ; for the debtor might,
at his option, give any preferences to other creditors, and postpone the debts of
the United States, of the latter deseription, and even exclude them altogether.
In the case before the court, the assignment expressly postpones the claims
of the United States in favor of mere private creditors. It would be diffi-
cult to assign any suflicient motive for the legislature to allow the public
debtors to avail themselves of such an injurious option. If, then, no reason
can be perceived for such a distinction, grounded upon public policy, the
language ought to be very clear, which should induce the court to adopt it.
There should be no other rational means of interpreting the terms, so as to
give them their full and natural meaning. This, we think, is not the predica-
ment of the present language ; every word may have a fair construction,
without introducing any such restrictive construction. There is this addi-
tional consideration, which deserves notice, that, in our view, the act of
1797, ch. 74, clearly embraces all debts of the United States, whether pay-
able at the decease of the party or afterwards. There is no reason to pre-
sume, that the legislature intended to grant any peculiar favor to merchant
importers ; for otherwise the priority of the United States would have
been withdrawn from all bonds for duties, and not (as the argument sup-
poses) from a particular class of such bonds. And as there is no repeal of
the act of 1797, ch. 74, except such as may ¥arise by implication
from the terms of the 65th section of the act of 1799, ch. 128, if
these terms cover only cases of bonds actually become due, they leave the
act of 1797 in full foree with regard to all other bonds.

But if this reasoning were less satisfactory to cur minds than it is, there
is another ground, upon which we should arrive at the same conclusion. The
act of 1799, ch. 128, in the 62d section, prescribes the form of bonds for the
payment of duties. It is the common form of a bond with a penalty, upon
a condition underwritten. The obligatory part admits a present existing
debt due to the United States, which the party holds himself firmly bound
to pay to the United Jtates. The condition, in a legal sense, constitutes no
part of the obligation, but is merely a condition, by a compliance with
which the party may discharge himself from the debt admitted to be due
by the obligatory clause. And, accordingly, it is well known, that in
declarations on bonds with a condition, no notice need be taken of the exist-
ence of the condition. If the debtor would avail himself of it, he must pray
oyer of it, and plead it by way of discharge. In the strictest sense, then,
the bond is a debitum in preesenti, though, looking to the condition, it may
be properly said to be solvendum éin futuro; and we think, that it is in the
sense of this maxim, that the legislature is to be understood in the use of
the words, «“ debt due to the United States.” Wherever the common law
would hold a debt to be debitum in prasenti, solvendum in futuro, the stat-
ute embraces it just as much as if it were presently payable.

) It is not unimportant, to state, that the construction, which we have
given to the terms of the act; is that which is understood io have been
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practically acted upon by the government, as well as by individuals, ever
since its enactment. Many estates, as well of deceased persons, as of per-
sons insolvent, who have made general assignments, have been settled upon
the footing of its correctness, A practice so long and so general would, of
itself, furnish strong grounds for a liberal construction ; and could not now
be disturbed, without introducing a train of serious mischiefs. We think,
the practice was founded in the true exposition of the terms and intent of
*the act ; but if it were susceptible of some doubt, so long an acqui-
escence in it, would justify us in yielding to it as a safe and reason-
able exposition.! This opinion will be certified to the circuit court of the
North Carolina district.

*40]

Tais cause came on to be heard, on the transeript of the record from the
circuit court of the United States for the district of North Caroelina, and on
the point and question on which the judges of the said ecircuit court were
opposed in opinion, and which was certified to this court for its opinion,
agreeable to the act of congress in such case made and provided, and was
argued by counsel : On consideration whereof, it is ordered and adjudged
by the court, that it be certified to the circuit court of the United States for
the district of North Carolina, upon the question upon which the judges of
that court were divided, and which has been certified to this court ; that this
court is of opinion, that the priority to which the United States are entitled
in case of a general assignment made by a debtor, of his estate, for the pay-
ment of debts, comprehends a bond for the payment of duties, executed
anterior to the date of the assignment, but payable afterwards.

#41] *Cuarpes A. Davis, Consul-General of the King of Saxony,
Plaintiff in error, . Isaac Pacrarp, Hexry Dispizr and
WiLLiax Morpuy, Defendants in error.

Jurisdiction.— Error to state court.

Motion to dismiss a writ of error to ¢ the Court for the Correction of Errors in the state of
New York.” The case went up to that court upon a writ of error to the supreme court of New
York, and in the court for the correction of errors, the plaintiff in error assigned for error,
that he was, at the time of the commencement of the suit, and continued to be, consul-general
in the United States of the King of Saxony ; and so being consul-general, he ought to have bheen
impleaded in some district court of the United States, and that the supreme court of New York
had not jurisdiction of the case; the defendants answered, that in the record of the proceedings
of the supreme court, it nowhere appeared that the plaintiff in error was ever consul of Saxony.
The record stated, that the court for the correction of errors, having fully understood the causes
assigned for error, and inspected the record, did order and adjudge that the judgment of the
supreme court should be affirmed. Affidavits of the proceedings in the highest court of
the state of New York, and the opinion of the chancellor, assigning his reasons for affirming the
judgment of the supreme court, were laid before this court. * Whatever took place in the state
court, which forms no part of the record sent up to this court, must be entirely laid out of
view ; this is the established course of the court; the question before this court is, whether
the judgment was correct, not whether the ground on which that judgment was given was
correct.”

1See Edwards ». Darby, 12 Wheat. 210; 95 U. S.763. But this rule only applies to
Grant v. Raymond, post, p. 218 ; United States cases of ambiguity and doubt. Swift Co. .
». MeDaniel, 7 Pet. 1; United States ». Moore, United States, 105 U. S. 696.
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The fact that the plaintiff in error was the consul-general of the King of Saxony, is not denied by
the joinder in error; the answer given is, that it nowhere appears by the record, proceedings or
judgment of the supreme court, that he was such consul ; the court of errors say, after having
examined and fully considered the causes assigned for error, they affirm the judgment of the
supreme court ; this was deciding against the privilege set up under the act of congress, which
declares, that the district courts of the United States shall have jurisdiction, exclusive of the
courts of the séveral states, of all suits against consuls and vice-consuls.

It has been settled, that in crder to give jurisdiction to this court, under the 25th section of the
judiciary act, it is not necessary that the record should state, in terms, that an act of congress
was, in point of fact, drawn in question ; it is sufficient, if it appear from the record, that an
act of congress was applicable to the case, and was misconstrued; or the decision of the state
court was against the privilege or exemption specially set up under such statute.

Error to the Court for the Correction of Hrrors of the state of New
York. The now defendants in error, Isaac Packard, Henry Disdier and
William Morphy, brought an action of debt, on a *recognisance of
bail, against the now plaintiff in error, Charles A. Davis, in the sup- e

» 48 I > Vis, p
reme court of judicature of the state of New York ; the writ of capias ad
respondendum in which action was returnable in January term 1830. The
defendant, Mr. Davis appeared by attorney, and pleaded several pleas in
bar, upon which issues were taken, both in fact and in law. The issues were
determined against the defendant, and final judgment was rendered against
him, at the May term of the said supreme court, for $4538.20 debt, and
8469.09 damages and costs. Upon that judgment, a writ of error was
brought to the court for the correction of errors, being the highest court of
the state of New York, and the plaintiff in error assigned error in the fol-
lowing words :

¢« Afterwards, to wit, on the first day of September, in the year of our
Lord 1830, before the president of the senate, senators, and chancellor of
the state of New York, in the court for the correction of errors, at the city-
hall of the city of New York, comes the said Charles A. Davis, by Andrew
S. Garr, his attorney, and says, that in the record and proceedings afore-
said, and also in giving the judgment aforesaid, there is manifest error in
this, to wit, that he, the said Charles A. Davis, before and at the time of
the commencement of the suit of the said Isaac Packard, Henry Disdier and
William Morphy, against him, the said Charles A. Davis, was, and ever
since hath continued to be, and yet is, consul-general of his majesty the king
of Saxony, in the United States, duly admitted and approved as such by the
president of the United States. That being such, he ought not, according
to the constitution and laws of the United States, to have been impleaded
in the said supreme court, but in the district court of the United States for
the southern district of New York, or in some other district court of the
said United States, and that the said supreme court had not jurisdiction,
and ought not to have taken to itself the cognisance of the said cause;
therefore, in that theve is manifest error, and this he, the said Charles A.
Davis, is ready to verify : wherefore, he prays that the judgment aforesaid,
for the error aforesaid, may be revoked, annulled and altogether held for
nothing, and that *he may be restorved to all things which he hath
lost by occasion of the judgment aforesaid.” To the foregoing
assignment, the following joinder in error was put in:

“ And the said Isaac Packard and others, defendants in error, before the
president of the senate, senators, and chancellor of the state of New York,
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in the court for the correction of errors, at the city-hall of the city of New
York, by David Dudley Field, their attorney, come and say, that there is
no error in the record and proceedings aforesaid, nor in the giving of the
judgment aforesaid, because they say, that it nowhere appears by the said
record, proceedings or judgment, that the said Charles A. Davis ever was
consul of the king of Saxony ; and they pray that the said court for the cor-
rection of errors may proceed to examine the record and proceedings afore-
said, and the matters aforesaid, above assigned for error, and that the judg-
ment aforesaid may be in all things affirmed.”

The cause was argued upon the assignment and joinder, and the court
for the correction of errors subsequently aftirmed the judgment of the court
below, with double costs, to be paid by the plaintiff in error. (6 Wend. 327.)

Sedgwick moved to dismiss the writ of error, for want of jurisdiction in
this court. He stated, that the error now assigned is, that the plaintiff is a
consul of the king of Saxony, and was so at the time the action was instituted
against him. This allegation was not made in the supreme court, and did
not appear, until the assignment of errors in the court of errors. The ques-
tion is presented to this court, whether a consul who submits himself to the
jurisdiction of a state court, by entering into a recognisance of bail, in an
action depending in such a court, can take advantage of a want of jurisdic-
tion, without pleading it ? can such a party plead his privilege in a court of
errors, who has neglected to plead it in the court below ?

When this case came before the court of errors, the plaintiff in error here
filed a plea, stating his privilege as consul, and claimed that the courts of the
United States had exclusive jurisdiction in suits against ministers and con-
*44] suls. No question.came before the court of errors, involving either *the

~~  construction or the validity of any law of congress, or of any com-
mission issued under the authority of such law. The court of errors had no
right to receive or try such a question. This position will be established by
the decisions of the courts of New York, as to the jurisdiction of the court
of errors ; that court is only an appellate court.

To sustain the right of the court of errors to take cognisance of the plea
of the defendant there, it must be shown, that the court has jurisdiction of
errors in fact. By the provisions of the constitution of the state of New
York, establishing that court, in all cases where writs of error are prosecuted
to the supreme court, the judges of the supreme court are required to assign
the reasons of their judgment in writing. It is only upon the judgment
of the court below, the court of errorsacts ; and if the questions presented to
the court of errors have not been submitted below, there can be nothing
for the revision or action of the highest court. And this is the construction
which has been given by the legislature to the constitation. 1 Revised Laws
of New York ; first section, fifth article of the Constitution of the State of
New York ; Ibid. 165, § 4; 2 Cow. 50 ; 2 Wend. 144 ; also the opinion of
Chancellor WarworrH in this case, 6 Ibid. 327,

If the court of errors bad no jurisdiction of the matters set forth in the
plea, the validity of no part of the constitution of the United States, or of
any act of congress, could have been drawn in question in its decision of the
case. It never could have been intended by the constitution, to interfere
with the distribution of the powers of state courts under their constitutions

28




1832] OF THE UNITED STATES. 44
Davis v. Packard.

and laws; and to say that a court of the last resort in a state should not be
restricted to the revision and correction of errors in the inferior courts.

The error of the argument to sustain the jurisdiction of this court in the
case before it, arises from inadvertence to the distinction between courts of
limited and of general jurisdiction ; and no case can be found in the books,
where courts of the former character have properly gone out of the limits
imposed by their constitution, to assume jurisdiction. The jurisdiction of
the court of errors of New York is strictly limited by the constitution. It
must be decided by this court, that the court of New York *erred,
when it had no right to give a judgment on the suggestion of consular
privilege, when the question of that privilege could not be decided by them,
nor could that court direct an issue in faet to ascertain the fact asserted in
the suggestion.

There is no necessity to sustain the jurisdiction of this court over the
case before them, in order to give the protection to the rights of consuls,
which is secured to them by the constitution of the United States. That
protection should be asserted by plea or suggestion in the lower court ; and
if this has been omitted, a writ of error coram vobis in the inferior court,
would enable it to ascertain the privilege, and allow it.

[*45

J. M. White, with whom was 4. 8. Garr, for the plaintiff in error, in
support of the jurisdiction of this court, presented three points for the con-
sideration of the court. 1. The defendant in the supretme court of the
state of New York being a foreign consul, that court had no jurisdiction of
the action. 2. The defect of jurisdiction was not cured by the defendant’s
appearing and pleading to the action, and omitting to take the objection in
the supreme court. 3. Although the want of jurisdietion does not appear
on the face of the record of the supreme court, their judgment was neverthe-
less erroneous ; and as such want of jurisdiction appeared by the pleadings
in the court for the correction of errors, the judgment ought, for that cause,
to have been there reversed.

It is alleged, that this court cannot have jurisdiction of this case, because
the constitution and laws of the state of New York have so regulated
the powers of the court of errors of New York, that a privilege to which the
plaintiff in error is entitled under the constitution of the United States,
could not be maintained or asserted before that court. It cannot be, that
state regulations can take away such a privilege. This would give to a state
the power so to arrange the jurisdiction of her courts, as that the privilege
of a consul might be excluded and destroyed. It is important for the peace
of the United States, that such protection as consuls are entitled to by the
laws of nations, shall be secured to them ; and if the courts of the United
States have not exclusively the *cognisance of cases affecting them,
there will be no certain and general rules by which their privileges
and rights will be maintained and protected.

The constitution of the United States, and the judiciary act of 1789, have
been drawn in question before the court of errors of the state of New York,
and that court has decided against a right and a privilege claimed under the
second section of the third article of the constitution of the United States,
which declares that “the judicial power of the United States shall entend to
all cases affecting ambassadors, other public ministers and consuls : in such
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cases, the supreme court shall have original jurisdiction.” The ninth section

of the judiciary act of 1789 gives to the district courts of the United States
¢ jurisdiction, exclusively of the courts of the several states, of all suits
against consuls or vice-consuls,” except for offences of the description stated
in the act. These provisions of the constitution and of the act of con-
gress, go to the foundation of the action; and the right of a counsel to ex-
emption from state jurisdiction need not be pleaded in abatement.

It is not a case in which concurrent jurisdiction exists in the state courts,
and those of the Union. The courts of the United States have exclusive
jurisdiction of suits against consuls ; and the cousent of the consul could not
give jurisdiction to the state court. State of Georgia v. Madrazo, 1 Pet.
110 ; 1 Binn. 138.

The statutes of New York which regulated the proceedings of the court
of errors of New York, and the constitutional provisions relative to that
court, have been changed, since this suit was originally instituted. (Revised
Statutes of New York 601.) Formerly, an infant and a married woman
might plead their disabilities in the court of errors, and that court would
direct an issue in fact to determine the truth of the plea. If, by a statute
of New York, in full force when this suit was commenced in the inferior
court, such were the privileges of infancy and coverture, in the court of
errors, why should not the exemption claimed by a counsel be tried by an
issue in the same court ? This court will never admit, that a state can pass
laws which will#exclude the exemption from the operation of the state laws ;
*47] and subjo;jcr, to the jurisdict.ion of the *courts of a state those who, by

the constitution of the United States, are protected from such juris-
diction, and this by preventing the court of the state from taking notice of
a plea of such exemption,

The constitution and laws of the United States do not point out how, or
where, the consular exemption from state jurisdiction shall be pleaded ; and
1t cannot be left to a state to regulate these. Cited in the argument, 2
Cranch 125 ; 19 Johns. 33, 40; 9 Cow. 227 ; Hickie v. Starke, 1 Pet. 98 ;
Willson v. Black-bird Creele Marsh Co., 2 Ibid. 250; 12 Johns. 493 ; 17
Ibid. 468 ; 16 Ibid. 841 ; 2 Cow. 81 ; 2 Cranch 126 ; 3 Caines 129.

The court held this case under advisement, until January term 1832,
when—

TuosrsoN, Justice, delivered the opinion of the court.—This case
comes up on a writ of error to the court for the correction of errors, in
the state of New York, being the highest court of law in that state in
which a decision in this suit could be had. And a moticn has been here
made to dismiss the writ of error, for want of jurisdiction in this court,

From the record returned to this court, it appears, that the cause went
up to the court for the correction of errors in New York, upon a writ of
error to the supreme court of that state ; and that in the court of errors, the
plaintiff assigned as error in fact, that he, Charles A. Davis, before and at
the time of the commencement of the suit against him, was, and ever since
hath continued to be, and yet is, consul-general in the United States of his
majesty the king of Saxony, duly admitted and approved as such by the pres-
ident of the United States. And being such consul, he ought not, accord-
ing to the constitution and laws of the United States, to have been
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impleaded in the said supreme court, but in the district court of the
United States for the southern district of New York, or in some other dis-
trict court of the said United States, and that the said supreme court had
not jurisdiction, and ought not to have taken to itself the cognisance of
the said cause. To this assignment of errors, the defendants in error
answered, that there is no error in the record and proceedings aforesaid,
nor in giving the judgment aforesaid, because they say, that it *no- r¥4g
where appears by the said record, proceedings or judgment, that the L
said Charles A. Davis ever was consul of the king of Saxony ; and they
pray that the said court for the correction of errors may proceed to
examine the record and proceedings aforesaid, and the matter aforesaid,
above assigned for error, and that the judgment aforesaid may be in all
things aflirtmed. The record then states, whereupon, the court for the cor-
rection of errors, after having heard the counsel for both parties, and dili-
gently examined, and fully understood the causes assigned for error, and
inspected the record and process aforesaid, did order and adjudge that the
judgment of the supreme court be in all things afirmed.

The motion made in this court to dismiss the writ of error is founded
and resisted upon affidavits on each side, disclosing what took place in the
court of errors in New York, on a motion thére made to dismiss the writ of
error to the supreme court of that state ; and the opinion of the chancellor
delivered in the court of errors, assigning his reasons for affirming the judg-
ment of the supreme court, has also been laid before us. We cannot enter
into an examination of that question at all : whatever took place in the state
court which forms no part of the record sent up to this court, must be
entirely laid out of view. This is the established course of this court ; and
neither the opinion of the chancellor, nor the proceedings on the motion,
forms a pars of the record. 12 Wheat. 118.! The question before this court
is, whether the judgment was correct, not the ground on which that judg-
ment was given. 6 Ibid. 603.

It has also been settled, that in order to give jurisdiction to this court
under the 25th section of the judiciary act (1 U. S. Stat. 85), it is not neces-
sary that the record should state in terms that an act of congress was, in
point of fact, drawn in question. It is sufficient, if it appears from the
record, that an act of congress was applicable to the case, and was miscon-
strued, or the decision in the state court was against the privilege or exemp-
tion specially set up under such statute. 4 Wheat. 311 ; 2 Pet. 250 ; 3 Ibid.
301 ; 4 Ibid. 439. IIow stands the record, then, in this case ? Charles A.
Davis alleges, that he is consul-general of the king of Saxeny, in the United
States, and that he is thercby privileged from being *sued in the 40
state court, according to the constitution and laws of the United L
States ; the fact of his being such consul is not denied by the joinder in
error.  The answer given is, that it nowhere appears by the record, proceed-
ings or judgment of the supreme court, that the said Davis was such con-
sul ; and the court of errors, in giving judgment, say, after having
examined and fully understood the causes assigned for error, they affirm
the judgment of the supreme court. This was deciding against the priv-
ilege set up under the act of congress, which declares, that the district court

! Medbury ». Ohio, 24 How. 413.
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of the United States shall have jurisdiction, exclusively of the courts of the
several states, of all suits against consuls and vice-consuls. (1 U. 8. Stat.
77, §'9)

The question before this court is not, whether the judgment of the
supreme court in New York was correct. It is the judgment of the court
for the correction of errors that is to be reviewed here ; that is, the final
judgment in the highest court of the state ; and none other can be brought
into this court,under the 25th section of the judiciary act.

Whether it was competent for Davis, in the court of errors, to assign,
as error in fact, his exemption from being sued in a state court, is not a
question presented by the record. No such question appears to have been
raised or decided by the court. And, judging from the crdinary course of
judicial proceedings in such cases, we are warranted in inferring, that no
such question could have been made. For if the court of errors had enter-
tained the opinion, that such exemption could not be assigned for error in
that court, the writ of error would probably have been dismissed. Or, if the
court had understood that the fact of his being consul was denied, an issue
would probably have been directed to try that fact, under a provision in a
statute of that state, which declares, ¢ that whenever an issue of fact shall
be joined upon any writ of error, returned into the court for the correction
of errors, and whenever any question of fact shall arise upon any motion in
relation to such writ, or the proceedings thereon, the court may remit the
record to the supreme court, with directions to cause an issue to be made up
by the parties, to try such question of fact, at the proper circuit court or
*50] sittings, and to certify *the verdict thereupon to the said court for

the correction of errors. (2 Rev. Stat. New York, 601.)

From the record, then, we are necessarily left to conclude, that the state
court, assuming or admitting the fact that Davis was consul-general, as
alleged in his assignment of errors, yet it did not exempt him from being
sued in a state court ; which brings the case within the 25th section of the
judiciary act ; the decision having heen against the exemption set up and
claimed under a statnte of the United States. The motion to dismiss the
writ of error is, accordingly, denied.

Ox consideration of the motion made in this cause by Mr. Sedgwick, of
counsel for the defendants in error, at the last Jauuary term of this court,
to wit, on Saturday, the fifth day of February, a.p. 1831, to dismiss the
writ of error in this cause for the want of jurisdiction,and of the arguments
. of counsel thereupon had ; it is now here considered and ordered by this
court, that the said motion be and the same is hereby denied and overruled.

! For the decision on the merits, see 7 Pet.  state court, 10 Wend. 51 ; affirmed in this court,
2%6 ; and for the subsequent proceedings in the 8 Pet. 312,
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*The Bawxk oF ToE UntteEp Svatrs, Plaintiff in error; ». Joux O. Dunn,
Defendant in error.

Witnesses.—Parol evidence.— Promissory notes.— Bank officers.

It is a well-settled principle, that no man who is a party to a negotiable instrument, shall be per-
mitted, by his own testimony, to invalidate it ; having given it the sanction of his name, and
thereby added to the value of the instrument, by giving it currency, he shall not be permitted
to testify, that the note was given for a gambling consideration, which would destroy its
validity.!

Renner ». Bank of Columbia, 9 Wheat. 587, affirmed.

Pavol evidence may be admitted, to explain a written agreement, where there is a latent ambiguity,
or a want of consideration may beshown in a simple contract ; or to defeat the plaintiff’s action,
the defendant may prove that the note was assigned to the plaintiff, in trust for the payee.

It is competent to prove by parol, that the guarantor signed his name in blank on the back of a
promissory note, and authorized another to write a sufficient guarantee over it.

In Pennsylvania, there is no court of chancery; and it is known, that the courts in that state
admit parol proof to affect written contracls, to a greater extent than is sanctioned in the
states where a chancery jurisdiction is exercised.

The hability of parties to a bill of exchange or promissory note has been fixed on certain prin-
ciples, which are essential to the credit and circulation of such paper; these principles origin-
ated in the convenience of commercial transactions, and cannot now be departed from.

An agreement by the president and cashier of the Bank of the United States, that the indorser of
a promissory note shall not be liable on his indorsement, does not bind the bank ; it is not the
duty of the eashier and president to make such contracts ; nor have they the power to bind
the baunk, except in the discharge of their ordinary duties. All discounts are made under the
authority of the directors, and it is for them to fix any conditions which may be proper, in
loaning money.*

Exrror to the Circuit Court of the Distriect of Columbia, and county of
Washington. In the circuit court, the Bank of the United States instituted
an action of assumpsit against John O. Dunn, as indorser of a promissory
note made by John Scott, in the following words :

“$1000. Sixty days after date, I promise to pay Jobn O. Dunn, or
order, one thousand dollars, for valne received, negotiable and payable at
the United States Branch Bank in Washington. Joux Scor1.”

Indorsed—J. O. Dun~ : OvierToN CARR.

The signatures of the parties to the note were admitted, and notice of a
demand of payment of the same at the bank, *and of the non-pay- .,
ment, were proved to have been regularly made and given. LR

The defendant offered as a witness Overton Carr, the indorser of said
note, who testified, that before he indorsed the same, he had a conversation
with John Scott, the maker, and was informed by him, that certain bank-
stock had been pledged, or was to be pledged, by Roger €. Weightman, as
security for the ultimate payment of the said note, and that there would be
no risk in indorsing it. That the witness then went into the room of the
caskier of the plaintiffs’ office of discount and deposit at Washington, and
found there the cashier, and Thomas Swann, the president of the said office,
to whom he communicated the conversation with Mr. Scott, and from whom

!But see Davis ». Brown, 94 U. S. 423, for 2g, p. Bank of Whitehall ». Tisdale, 18 Hun
a qualification of that rule, 151; Bank of the Metropolis ». Jones, 8 Pet. 12.

6 Per.—3 33
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he understood, upon his inquiry, that the names of two indorsers, residing
in Washington, were required upon the said note, as a matter of form, and
that he would incur no responsibility (or norisk) by indorsing the said note.
He did not recollect the conversation, in terms, but such was the impression
he received from it. That he went immediately to the defendant, and per-
suaded him to indorse the note, by representing to him that he would incur
no responsikility, or no risk, in indorsing it, as the payment was secured by
a pledge of stock, and to whom he repeated the conversation with Mr. Scott
and the president and cashier. That no other person was present at the
conversation, the terms of which he did not recollect ; but that the impres-
sion he received from his conversation with the president and cashier, and
with Scott, and which impressien he conveyed to the defendant, was, that
the indorsers of the said note would not be looked to for payment of it, until
the security pledged had been first resorted to, but that the said indorsers
would be liable, in case of any deficiency of the said security, to supply the
same. That neither this witness, nor Mr. Dunn, was, at the time, able to
pay such a sum, and that both indorsed the note as volunteers, and without
any consideration ; but under the belief that they incurred no responsibility
(or no risk), and were only to put their names upon the instrminent for form’s
sake. To which evidence the plaintiffs, by their counsel, objected, but the
court permitted it to go to the jury.

The plaintiffs then offered as a witness, Richard Smith, the *cash-
ier of their office of discount and deposit aforesaid, who was sum-
moned on the part of the defendant, and who testified, that he has no recol-
lection of the conversation mentioned by the said Carr; but that no stock
was ever pledged for the payment of the said note. That Roger C. Weight-
man had given to the said office a guarantee, that he would pay the said
note, in case the parties to the same should {ail to do so, after all legal and
proper measures had been taken to procure the payment of it by them. That
he was certain that nothing was said, cither by him, or by Mr. Thomas
Swann, in his presence, as to the indorsers not being held liable for the pay-
ment of the said note. That it was contrary to the practice of the said
office, to take indorsers on notes, who were not to be held liable. That the
president and himself conjointly, nor cither of them, were authorized to give
any such exemption to indorsers, nor to determine who should be taken as
indorsers on notes.  That this was the provinee of the board of directors
alone ; unless when they appointed a committee of the board for that pur-
pose. That the guarantee aforesaid was given by Weightman, after the
note had been made and indorsed.

Mr. Smith, upon cross-examination, having stated that he was a stock-
holder in the bank, the court rejected his testimony, and instructed the jury
that it was not evidence. The plaintiffs’ counsel then offered to swear Mr.
Swann, who had been summoned 2s a witness on the part of the defendant ;
but the defendant’s counsel objected to his competency, for the same reason,
which objection the court sustained, to which the said plaintiffs, by their
eounsel, excepted ; and also to the admission of the testimony of Carr, and
the rejection of Smith’s testimony.

The jury found a verdict for the defendant, and judgment in his favor
was entered thereon. The plaintiffs prosecuted this writ of error.
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The case was argued by Lear and Sergeant, for the plaintiffs in error ;
and by Cowe, for the defendant.

For the plaintiffs in error, it was stated, that the principal question, for
the decision of the court was, whether the testimony of Overton Carr was
legal, and should have been admitted. *The object for which that
testimony was introduced, was, to vary the contract entered into by [*a
himself and his co-indorser, and to show another contract of an entirely
different character. It is a general and an important rule, that evidence of
this description will not be admitted, to vary or explain a contract in writ-
ing. The propriety of the rule is deduced from the obscurity and uncer-
tainty which would be thrown over all such contracts, from the frailty of
memory, and the uncertainty of understanding the parties. This rule is
sustained by a number of decisions. 2 Str. 955 ; 2 Camp. 205 ; 3 Ibid. 57 ;
4 Ibid. 127, 217 ; Skin. 454 ; 1 Gow 74 ; 8 Taunt. 92 ; 1 Chit. 661 ; 9 Wheat.
587 ; 7 Mass. 288 ; 3 Dall. 415. It is admitted, that there are exceptions to
this rule ; latent ambiguity is an exception ; so also, as to the consideration
in a deed, when the question was, whether the receipt was conclusive evi-
denrce of payment. The decisions of the courts of the different states of the
Union scre divided. Maine, Maryland, North Carolina on one side ; Massa-
chusetts, New York and Pennsyivania on the other. The cases are collected
in a note to 3 Starkie on Evidence (Am. ed.) 1001-2.

It the deed recite a particular consideration, and “ other good considera-
tions,” it may be shown what they were; but, in general, considerations
cannot be denied ; nor a different consideration be proved. That would
invalidate the contract. The question for the consideration of the court is,
whether this parol evidence shall be admitted, to prove a different contract.
The Pennsylvania authorities, upon which it is claimed to introduce such
evidence, are to be considered as affected by the absence of a court of
chancery in that state. The law of Pennsylvania as to parol evidence is
peculiar, and in the case of Zlurst v. Iirkbride, 1 Yeates 1389, the judges
express their dissatisfaction with it. See Whart. Dig. 270, for the Penn-
sylvania cases. The reason for the admission of such evidence does not
apply to contracts by the operation of law. 4 W. C. C. 480; 5 Serg. &
Rawle 353.

Couxe, for the defendant.—The object of the evidence *of M.
Carr was not to render the note void at its inception ; in such a case,
the party to the note would not be a witness. Parol evidence is admissible,
when it does not go to contradict or vary the original contract. There is
no written contract of the indorsers of the note ; the contract arises from
the legal implication of his being an indorser. What is the legal effect of a
blank indorsement ? It is only an authority to fill it up, according to the
agreement of the parties, and to the authority so given. All the cases agree,
that as between the parties, a total want of consideration, or a partial
failure of consideration may be shown. 1 Serg. & Rawle 663; 4 W. C.
C. 480. Upon these principles, the evidence was legal. This was the case
of security in trust for the benefit of the indorsers, and parol evidence to
show the trust was proper.

-
[*55

McLEan; Justice, delivered the opinion of the court.—In the circuit
court for the district of Columbia, from which this cause is brought by writ
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of error, the plaintiffs commenced their action on the case, against the de-
fendant, as indorser of a promissory note. The general issue was pleaded,
and at the trial the plaintiffs read in evidence the following note :

$1000. Sixty days after date, I promise to pay John O. Dunn, or order,
one thousand dollars, for value received, negotiable and payable at the
United States Branch Bank in Washington.
Jonx Scorr.
On the back of which was indorsed—
J. O. Duxn.
OverTON CARR.

The signatures of the parties were admitted, and proof was given of
demand at the bank, and notice to the indorsers.

The defendant then offered as a witness Overton Carr, an indorser of
said note, who testified, that before he indorsed the same, he had a conver-
sation with John Scott, the maker, and was informed by him, that certain
bank-stock had been pledged, or was to be pledged, by Roger C. Weightman
as security for the ultimate payment of the said note, and that there

would be no risk in indorsing it. That the witness then *went into the

room of the cashier of the plaintiffs’ office of disconnt and deposis
at Washington, and found there the said cashier, and Thomas Swann, the
president of the said office ; to whom he communicated the conversation
with Mr. Scott, and from whom he understood, npon inguiry, that the
names of two indorsers, residing in Washington, were required upon the
said note, as a matter of form ; and that he would incur no responsibility
(or no risk), by indorsing the said note. Ile does not recollect the con-
versation, in terms, but such was the impression he received from it. That
he went immediately to the defendant, and persuaded him to indorse the
note, by representing to him, that he would incur no responsibility (or no
risk), in indorsing it, as the payment was secured by a pledge of stock ; and
to whom he repeated the conversation with Mr. Scott, and the president
and cashier. T'hat no person was present at the conversation, the terms of
which he does not recollect ; but that the impression he received from this
conversation with the aforesaid president and cashier, and with the said
Scott, and which impression he conveyed to the defendant, was, that the
indorsers of said note would not be looked to for payment, until the security
pledged had been first resorted to; but that the said indorsers would be
liable in case of any deficiency of the said security to supply the same.
That neither this witness, nor Mr. Dunn, was, at the time, able to pay such
a sum, and that both indorsed the note as volunteers, and without any con-
sideration ; but under the belief that they incurred no responsibility (or no
risk), and were only to put their names to the paper for form’s sake. To
which evidence, the plaintiffs, by their counsel, objected, but the court per-
nitted it to go to the jury.

The plaintiffs examined as a witness Richard Smith, the cashier, whose
testimony was overruled ; and then Thomas Swann, the president of the
bank, was offered as a witness and rejected ; it appearing that they were
both stockholders in the bank. To this decision of the court, a bill of
exceptions was taken by the plaintiffs ; and exception was aleo taken to
the evidence of Overton Carr. On this last exception, the plaintiffs rely
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for a reversal of *the judgment of the circuit court. And first, the ques-
tion as to the competency of this witness is raised. Ie is not incom-
petent, merely from the fact of his name being indorsed on the bill. To
exclude his testimony, on this ground, he must have an interest in the result
of the cause. Such interest is not apparent in this case ; and any objection
which ean arise from his being a party to the bill, goes rather to his credi-
bility than his competency. DBut it is a well settled principle, that no man
who is a party to a negotiable note, shall be permitted, by his own testimony,
to invalidate it. Iaving given it the sanction of his name, and thereby
added to the value of the instrument, by giving it currency, he shall not be
permitted to testify, that the note was given for a gambling consideration,
or under any other circumstances which would destroy its validity. This
doctrine is clearly laid down in the case of Walton v. Shelley, 1 T. R. 296 ;
and is still held to be law, although in 7 Ibid. 56, it is decided, that in an
action for usury, the borrower of the money is a competent witness to prove
the whole case.

Scveral authorities are cited by the plaintiff’s counsel, to show that parol
evidence is not admissible to vary a written agreement. In the case of
Hoare v. Graham, 3 Camp. 56, the couwrt lay down the prineiple, that ““in
an action on a promissory note or bill of exchange, the defendant cannot
give in evidence a parol agreement entered into when it was drawn, that
it should be renewed, and payment should not be demanded when it
became due. This court, in the case of Renner v. Bank of Columbia,
9 Wheat. 587, in answer to the argument that the admission of proof of
the custom or usage of the bank would go to alter the written contract of the
parties, say, < If this is the light in which it is to be considered, there can
be no doubt, that it ought to be laid entirely out of view ; for thele 18 10
rule of law better settled, or more salutary in its application to contracts,
than that which precludes the admission of parol evidence, to contradict or
substantially vary the legal import of a written agreement.” Paiol evi-
dence may be admitted, to explain a written *agreement, where there
1s a latent ambiguity ; or a want of consideration may be shown in a Lo
simple contract ; or, to defeat the plaintiff’s action, the defendant may prove
that the note was assigned to the plaintiff in trust for the payer. 6 Mass.
432, It is competent to prove by parol, that a guarantor signed his name
in blank on the back of a promissory note, and authorized another to write
a suflicient guarantee over it. 7 Mass. 233. To show in what cases parol
evidence may be received to explain a written agreement, and where it is
not admissible, the following authorities have been referred to. 8 Taunt.

2 ; 1 Chit. 661 ; Peake’s Cas. 40 ; Gilb. Rep. 154.

On the part of the defendant’s counsel, it is contended, that between
parties and privies to an instrument, not under seal, a want of consideration,
in whole or in part, may be shown. That the indorsement in question was
made in blank ; and that it is competent for the defendant, to prove under
what circumstances it was made. That if an assurance were given, at the
time of the indorsement, that the names of the defendant and Carr were
only required, as a matter of form, and that a guarantee had been given for
the payment of the note, so as to save the indorsers from responsibility ; it
may be proved, under the rule which permits the p10m1s01 to go into the
consideration of a note or biil, between the original parties. In support of
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this position, authorities are read from 5 Serg. & Rawle 363, and 4 W. C.
C. 480. In the latter case, Mr. Justice WasHINGTON says, “ The reasons
which forbid the admission of parol evidence to alter or explain written
agreements and other instruments, do not apply to those contracts implied
by operation of law, such as that which the law implies in respect to the
indorser of a note of hand. The evidence of the agreement made between
the plaintiffs and defendants, whereby the latter were to be discharged on
the happening of a particular event, was therefore properly admitted.” The
decision in 5 Serg. & Rawle was on a question somewhat analogous to the
one under consideration, except, in the present case, there is no allegation of
fraud, and the decisicn in that case was made to turn, in part at least, on
that ground. In Pennsylvania, there is no court of chancery, and it is known,
xxq1 that the courts in that state admit parol proof to affect *written con-

"2 tracts, to a greater extent than is sanctioned in the states where a
chancery jurisdiction is exercised. The rule has been differently settled in
this court.

The note in question was first indorsed by the defendant to Carr, and by
him negotiated with the bank. It was discounted on the credit of the names
indorsed upon the note. 'This is the legal presumption that arises from the
transaction ; and if the first indorser were permitted to prove, that there was
a secret understanding between himself and his assignees, that he should
not be held responsible for the payment of the note, would it not seriously
affect the credit of this deseription of paper? Might it not, in many cases,
operate as a fraud upon subsequent indorsers? The liability of parties to a
bill of exchange or promissory note, has been fixed on certain prineciples,
which are essential to the credit and circulation of such paper. These prin-
ciples originated in the convenience of commercial transactions, and cannot
now be departed from.

The facts stated by the witness Carr are in direct contradition to the
obligations implied from the indorsement of the defendant. Ry his indorse-
ment, he promised to pay the note at maturity, if the maker should fail to
pay it. The only cordition on which this promise was made, was, that a
demand should be made of the maker when the note shiould become due, and
a notice given to the defendant of its dishonor. But the facts stated by the
witness would tend to show, that no such promise was made. Does not this
contradict the instrument ; and would not the precedent tend to shake, if
not destroy, the credit of commercial paper ?

On this ground alone, the exception would be fatal ; but the most decis-
ive objection to the evidence is, that the agreement was not made with those
persons who have power to bind the bank in such cases. Tt is not the duty
of the cashier and president to make such contracts; nor have they the
power to bind the bank, except in the discharge of their ordinary duties.
All discounts are made under the authority of the directors, and it is for
them to fix any conditions which may be proper in loaning money. If, there-
tore, the cvidence were clear of other legal objections, it could not have the
effect to release the defendant from lability. The assurances relied on,
xgo1 1f made, *were not made by persons authorized to make them. The

bank is’not bound by them, nor would it be bound, if the assurances
had been made in so specific and direct a manner as to create a personal
responsibility on the part of the cashier and president.
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TUpon a full view of the case, the court are clearly of the opinion, that
the evidence of Carr should have been overruled by the circuit coart; or
they should have instructed the jury, that the facts proved were not in law
sufficient to release the defendant from liability on his indorsement. The
judgment of the circuit court must, therefore, be reversed, and a venire de
novo awarded.

"Puts cause came on to be heard, on the transeript of the record from the

circuit court of the United States for the district of Columbia, holden in
Bk 5.5 - .

and for the county of Washington, and was argued by counsel: On con-
sideration whereof, it is ordered and adjudged by this court, that the judg-
ment of the said circuit court in this case be and the same is hereby
reversed ; said that this cause be and the same is hereby remanded to the
said eircuit court, with directions to award a venire fucias de novo.

HHesxry MicLer’s Ieirs and Devisces, Complainants and Appel- [*61
lants, . Jacon and Isaac McIntyre, Appellecs.

Statute of limitations.— Adverse possession.

A bill was filed in 1808, for the purpose of obtaining the legal title to certain lands in Kentueky,.
and afterwards, new parties were made defendants, in an amended bill, filed in 1815. Until
these parties had so become defendants, and parties to the bill, the suit cannot be considered
as commenced against them; the statute of limitations will avail the new defendants, at the
period when the amended bill was filed ; and they arc not to be affected by the proceeding
during the time they were strangers to it.!

Where the statute of limitation is pleaded at law or in equity, and the plaintiff desires to bring
himself within its savings, it would be proper for him, in his replication, or by an amendment
of his bill, to set forth the facts specially.

The adverse possession was taken, in this case, in the spring of 1788 or 1789 ; in the spring of
1796, the ancestor of the complainants died, and his heirs brought suit against the present-
defendants, in 1815; some of the complainants were not of full age in 1804. Unless the
disability be shown to exist, so as to protect the right of the complainants, the effect of
the statute, on that ground, cannot be avoided.

If an entry be made under a grant, and there is no adverse possession, the entry will be limited
only by the grant, unless the contrary appear.

At least twenty-six years elapsed after the adverse possession was taken by the defendants, before
suit was brought against them by the complainants, and nineteen years from the decease of
their ancestor; the statute of limitations of Virgiuia was made the statute of Kentucky by
adoption, in 1792 ; if the adverse possession which had been held for several years com-
menced at that time, or when the constitution formed by Kentucky was sanctioned by congress,
it would give a possession of about twenty-two years; cighteen or nineteen of which were sub-
sequent to the decease of the complainants’ ancestor. Upon these facts, the statute of limita-
tions of Kentucky is a bar to a claim of the land by the complainants.

The courts in Kentucky and clsewhere, by analogy, apply the statute of limitations in chancery,
to bar an equitable right, when at law it would have operated against a grant; this principle
has been well established and generally sanctioned in courts of equity.?

At law, the statute operates where the conflicting titles are adverse in their origin; and no reason
is preceived against giving the statute the same effect in eqnity,

M:ller ». Mclntire, 1 McLean 85, affirmed.

! Where a new party to a suit in equity is 7 Pet. 171;s. ¢. 1 McLean 1; Miller v. Bealer,
brought in by amendment, or otherwise, he 100 Penn. St. 583.
is entitled to the benefit of the statute, as of 2 See note to Elmendorf v. Taylor, 11 Wheat.
the time he is actually made a party. Campbell 152,
v. Bowne, 5 Paige 84. And see Holmes v. Treat,
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ArprarL from the Circuit Court of Kentucky. The facts and pleadings
of the case are fully stated in the opinion of the court.

It was argued by Doddridye and Denny, for the appellants ; and by
Wickliffe and Daniel, for the appellees.

*McLurax, Justice, delivered the opinion of the court.—This cause
was appealed from the decree of the circuit court of the United
States for the district of Kentucky. The original bill was filed in May
1808, in which the complainants stated, that on the 10th of December 1782,
their ancestor, Henry Miller, made an entry of 1687 acres of land, which
was surveyed on the $th of April 1804, and patented the 19th of July 1820.
That the defendants were in possession of the land under said claims ; and
the bill prayed, that they might be compelled to disclose their titles, and
surrender the possession of the premises. In June 1815, the complainants
amended their bill, and among other things, stated, that on the 19th of
May 1780, Nicholas McIntyre entered 1000 acres of land on the waters
of the Licking, &ec., and having caused the same to be surveyed, contrary to
location, obtained a patent elder in date than the complainants, That this
land was devised by Nicholas Meclntyre to his sons Isaac and Jacob ; and
that Isaac conveyed to John Meclntyre, who is made a defendant. Jacob
MecIntyre, and several others, are also made defendants.

In 1816, Jacob Meclutyre filed his answer, in which he admits the entry
of his ancestor, as stated by the complainants, and sets forth an amend-
ment of the said entry, made on the 14th of December 1782. By this
amendment, it secems, the entry was made to interfere with complainants’
entry. An amended answer was filed by Jacob Melntyre, in May 1822, in
which he claims the benefit of the statute of limitations from an occupancy
of the land more than twenty years before suit was brought. Isaac
MeclIntyre seems never to have been served with process, or made a defend-
ant to the amended bill. This was deemed unnecessary ; it is presumed,
from the fact stated in the bill, that he had conveyed his interest to John
MeIntyre.

In his answer, filed in December 1821, John MecIntyre states that the
legal title to no part of the 1000 acres is vested in him ; but that he holds
a bond, executed by Nicholas McIntyre, for a moiety of the said tract ; and
that a deed for the same had been executed to him by Isaac Melntyre
but that it had never been recorded. Ile alleges, that an adverse possession
of more than twenty years, by himself and those claiming under him, is a
bar to the plaintiffs’ right.

S *The cause was twice appealed te the supreme court from the

decrees of the circuit court; and on the second appeal, the decree
dismissing the bill was reversed, on the ground, that, under the land law,
the survey of the complainants was made in due time, and that the patent
was legally issued. And the cause was remanded to the circuit court for
further proceedings ; and leave was given to the parties to take testimony.
(2 Wheat. 316 ; 11 Ibid. 441.) Additional testimony was taken, chiefly with
the view of proving the possession of the defendants under the McIntyre
patent. As the complainants’ title was sustained by the decree of this court
in 1826, the defendants do not attempt to impeach it, but rely exclusively
on their possession.
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In April 1792, Kentucky adopted a constitution, and she was admitted
into the Union as an independent state, the ensuing session of congress. By
the first section of the schedule, which was adopted with the constitution, it
is provided, “that all rights, actions, prosecutions, claims and contracts, as
well of individuals as of bodies corporate, shall continue as if the said
government had not been established.”

The statute of limitations, which was passed by the legislature of Ken-
tucky, on the 1%7th of December 1796, was a literal copy of the Virginia
statute ; which was in force before the entrics now in controversy were
made. This statute, therefore, operated upon the rights of the parties,
while the district of Kentucky formed a part of the state of Virginia, and
afterwards, by the adoption of the convention. It was not repealed by the
statute of 1796, but re-enacted in all its parts. In the second section of this
statute, it is provided, ¢ that all writs, &c., upon any title heretofore acerued,
or which may hereafter fall or acerue, shall be sued out within twenty years
next after such title or cause of action accrued, and not afterwards; and
that no person or persons who now hath, or have, or may hercafter have,
any right or title of entry, into any lands, tenements or hereditaments, shall
make any entry, but within twenty years next after such right or titie
accrued ; and such person shall be barred from any entry afterwards:”
“Provided, nevertheless, that if any person or persons, entitled to such writ
or writs, or to such right or title of entry as aforesaid, shall be *under
age, &c., or not within the commonwealth, at the time such right or
title accrued or coming to them ; every such person, and his or her heirs,
shall and may, notwithstanding the said twenty years are, or shall be,
expired, bring or maintain his action, or make his entry, within ten years
next after such disabilities removed, or death of the person so disabled, and
not afterwards.”

By Josiah MeDowell, David Jamison, James Sonce, Michael ITornback
and other witnesses, it is satisfactorily proved, that possession was taken of
the land in controversy, under the MeclIntyre grant, by the defendants, or
persons claiming under them, in the spring of the year 1788 or 1789. The
weight of testimony is in favor of the former period. It is also made to
appear, that the possession was adverse to the complainants’ title, and
co-extensive with the limits of the patent. If an entry be made, under a
grant, and there is no adverse possession, the entry will be limited only by
the grant, unless the contrary appear.

Various reasons are assigned against the operation of the statute in this
case. It is insisted, that the amended bill, filed in 1815, by which the
defendants were made parties to the bill, has relation to the commencement
of the suit in 1808 ; and consequently, that the statute cannot bar, as its
limitation had not then run. Until the defendants were made parties to the
bill, the suit cannot be considered as having been commenced against them.
It would be a novel and unjust prineiple, to make the defendants responsible
for a proceeding of which they had no notice ; and where a final decree in
the case could not have prejudiced their rights. Where the statute is
pleaded at law or in equity, and the plaintiff desires to bring himself within
its savings, it would be proper for him, in his replication, or by an amend-
ment of his bill, to set forth the facts specially. This has not been done in
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the present case; but as there are other grounds on which the decision may
rest, this objection will not be further noticed.

The adverse possession was taken in this case, in the spring of 1788 or

789. 1In the spring of 1796, the ancestor of the complainants died, and
his heirs brought suit against the *present defendants, in June 1815.
From some of the depositions, it appears, that a part of the complain-
ants were not of full age, in April 1804 ; but how soon afterwards this disa-
bility ceased, is not proved. Unless the disability be shown to exist, so as
to protect the rights of the complainants, the effect of the statute, on that
ground, cannot be avoided. At least twenty-six years elapsed after the
adverse possession was taken by the defendants, before suit was brought
against them by the complainants ; and nineteen years from the decease of
their ancestor.

As the statute of Virginia was made the statute of Kentucky, by adop-
tion, in 1792, if the adverse possession which had been held for several years,
commenced at that time, or when the constitution formed by Kentucky was
sanctioned by congress, it would give a possession of about twenty-two
years ; eighteen or nineteen of which were subsequent to the decease of the
complainants’ ancestor. Under this state of facts, it is clear, that the statute
constitutes a bar, unless it shall be shown not to operate against the com-
plainants’ title.

As the limitation of the statute, both as to twenty years’ adverse posses-
sion, and the ten years subsequent to the decease of the complainants’ ances-
tor, had run since 1793, before suit was commenced, it is unnecessary to
inquire, what effect the Virginia statute had upon the rights of the parties,
before it was adopted by Kentucky. It is earnestly contended, that the
statute does not run against an equitable title, and consequently, that it can-
not operate as a bar in this case; as the legal title was not vested in the
complainants, until the emanation of their patent in 1820. On this ground,
the counsel seem chiefly to rely, and several authorities are referred to in
support of it.

In 4 Bibb 372, the court say, it is a general rule, that a court of equity
will not relieve against a possession with right, after the lapse of twenty
years ; but they do not determine whether this rule applies where the con-
flicting titles are adverse in their origin. 2 A. K. Marsh. 570 ; 1 Ibid. 53,
506 ; 3 Ibid. 146, are cited to show that the statute does not run, except
against a grant. This is undoubtedly the case at law, but a different rule
+..- has been established in equity. The courts in Kentucky *and else-
9P} where, by analogy, apply the statute in chancery to bar an equitable
right ; where at law it would have operated against a grant. This princi-
ple has been so well established, and so generally sanctioned by courts of
equity, that it can hardly be necessary to enter into an investigation of it.

At first, the rule was controverted, and afterwards frequently evaded, on
the ground of implied trusts ; but the modern decisions have uniformly sus-
tained the principle. This doctrine is ably discussed in the case of the
Marquis of Cholmondely v. Lord Clinton, reported in 2 Jac. & Walk. 81.
In that case, it is said, that ¢ at all times, courts of equity have, upon general
principles of their own, even where there was no statutable bar, refused relief
to stale demands ; where the party has slept upon his rights, and acquiesced
for a great length of time.” At law, the statute operates, where the con-
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flicting titles are adverse in their origin ; and no reason is perceived against
giving the same effect to the statute in equity. In the case of Elmendorf v.
Tayler, 10 Wheat. 168, the chief justice, in giving the opinion of the court,
says, “from the earliest ages, courts of equity have refused their aid to
those who have neglected, for an unreasonable length of time, to assert their
claims ; especially, where the legal estate has been transferred to purchasers
without notice.” That ¢“although the statutes of limitation do not, either
in England, or in these states, extend to suits in chancery, yet the courts in
both countries have acknowledged their obligation.” In referring to the
case of Cholmondely v. Clinton, he says, “it was considered and treated by
the court as a case of the highest importance ; and the opinion was unec-
quivocally expressed, that, both on principle and authority, the laclies and
non-claim of the rightful owner of an equitable estate, for a period of twenty
years (supposing it the case of one who must within that period have made
his claim in a court of law, had it been a legal estate), under no disability,
and where there has been no fraud, will constitute a bar to equitable relicf,
by analogy to the statute of limitations, if, during all that period, the pos-
session has been held under a claim unequivocally adverse.” This case was
appealed to the House of Lords, where the Lord Chancellor *consid- . _
ered that twenty years constituted a bar; the possession being [¥63
adverse. And Lord RepEsparLr declared, that “they had always considered
the provision in the statute of James,” which is similar to the Kentncky
statute under consideration, and “ which applied to rights and titles of entry
in which the period of limitation was twenty years, as that by which they
were bound ; and it was that upon which they had constantly acted.” In
the conclusion of the opinion, the Chief Justice says, “in all cases, where an
adverse possession has continued for twenty years, it constitutes, in the
opinion of this court, a complete bar in equity.”

From the above authorities, it appears, the rule is well settled, both in
England and in this country, that effect will be given to the statute of lim-
itation, in equity, the same as at law. And as in this case there could be no
doubt, if the complainants’ ancestor had held by grant, at the time the
adverse possession was taken, that the statute would have barred the right
of entry ; the same effect must be given to it in equity. The decree of
the cireuit court, dismissing the bill, is affirmed.

Turs cause came on to be heard, on the transcript of the record from the
circuit court of the United States for the district of Kentucky, and was
argued by counsel : On consideration whereof, it is ordered, adjudged and
decreed by this court, that the decree of the said circuit court in this cause,
dismissing the Dbill of the complainants, be and the same is hereby affirmed,

with costs.
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*Joux Smrru T., Plaintiff, ». Rosert BeLL, Defendant.

Construction of wills.

The will of B. G. contained the following clause: * Also, I give to my wife, Elizabeth Goodwin,
all my personal estate, whatsocver and wheresoever, and of what nature, kind and quality
soever, after payment of my debts, legacies and funeral expences, which personal estate [ give
and bequeath unto my said wife, Elizabeth Goodwin, to and for her own use and disposal, abso-
lutely ; the remainder, after her decease, to be for the use of the said Jesse Goodwin,” the son
of the testator. Jesse Goodwin took a vested remainder in the personal estate, which came
into possession after the death of Elizabeth Goodwin.!

In this case, it is impossible to mistake the intent; the testator unquestionably intended to make
a present provision for his wife, and a future provision for his son; the intention can be defeated
only by expunging or rendering totally inoperative the last clause of the will; in doing so, a
long series of opinions, making the intention of the testator the polar star to guide in the con-
struction of wills, must be disregarded, becawse we find words which indicate an intention to
permit the first taker to use part of the estate bequeathed.?

The first and great rule in the exposition of wills, to which all rules must bend, is, that the inten-
tion of the testator, expressed in his will, shall prevail, provided it be consistent with the rules
of law ; this principle is generally asserted in the construction of every testamentary disposition ;
it is emphatically the will of the person who makes it, and is defined to be * the legal declara-
tion of a man’s intentions, which he wills to be performed after his death ;" these intentions
are to be collected from his words, and ought to be carried into effect, if they be consistent
with law.

In the construction of ambiguous expressions, the situation of the parties may very properly be
taken into view ; the ties which connect the testator with his legatees, the affection subsisting
between them, the motives which may reasonably be supposed to operate with him, and to
influence him in the disposition of his property, are all entitled to consideration, in expounding
doubtful words, and ascertaining the meaning in which the testator used them.?

The rule that a remainder may be limited after a lifc-estate in personal property, is as well settied
as any other principle of our Jaw ; the attempt to create such limitation is not opposed by the
policy of the law, or by any of its rules: if the intention to create such limitation be manifested
in a will, the courts will sustain it.

It is stated in many cases, that where there are two intents, inconsistent with cach other, that
which is primary will control that which is secondary.

Notwithstanding the reasonableness and good sense of the general rule, that the intention shall
prevail, it has been sometimes disiegzrded; if the testator attempts to effect that which the
law forbids, his will must yield to the 1ules of law; but courts have sometimes gone farther;
the construction put upon words in one will, has been supposed to furnish a rule for constmnm
the same words in other wills, and thereby to furnish some settled and fixed rules of construc-
tion, which ought to be respected. We cannot say, this principle ought to be totally dis-
regarded but it should never be carried so far as to defeat the plain intent, if that intent may
be carried into execution, without viokiing the rules of law. It has been said truly, that

#69] cases on wills may guide *us to general rules of construction, but unless a case cited

be in every respect directly in point, and agree in every circumstance, it will have little
or no weight with the court, who always look upon the intention of the testator as the polar
star to direct them in the construction of wills.”

CerTIFicATE of Division from the Circuit Court of East Tennessee. In
the circuit court, John Smith T. instituted an action of trover against
Robert Bell, for the recovery of the value of certain negroes named and
deseribed in the declaration. The defendant pleaded not guilty ; upon
which plea, issue was joined. The facts of the case were agreed bv the par-
ties, and the plaintiff moved the court for ]udgment for 352615 623, the

! See Campbell v. Beaumont, 91 N. Y. 468-9, ?s. ». Brant ». Virginia Coal & Iron Co., 93
where the correctness of this decision is ques- U. 8. 326.
tioned. See also, Fox’s Appeal, 99 Penn. St. 3 Blake v. Hawkins, 98 U. 8. 324.
382,
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agreed value of the negroes, if the court should be of opinion, that the
plaintiff was entitled to recover.

Upon the case agreed, the following questions arose, upon which the
judges of the court were divided, and the division was certified to this
court : Whether, by the will of bntam B. Goodwin, Elizabeth Goodwin had
an absolute title to the personal estate of Britain B. Goodwin, or only a life-
estate 2 And also whether Jesse Goodwin, the son of Britain I3, Goodwin,
by said will, had a vested remainder, that would come into possession on
the death of said Elizabeth? or was said remainder void ?

The facts of the case agreed were as follows: That Britain B. Good-
win, a citizen of the state of Tennessee, and resident in the district of East
Tennessee, did, on the 17th day of October, in the year of our Lord 1810,
make and execute his last will and testament, in the words and figures fol-
lowing, to wit :

“In the name of God, Amen! I, Britain B. Goodwin, of the state of
Tennessee, and county of Roane, yeoman, being mindful of my mortality,
do, this 17th day of October, in the year of our Lord 1810, and thirty-fifth
year of independence of the United States of America, do make and publish
this my last will and testament, in manner following : First, I desire to be
decently buried in the place where I shall happen to die ; also, I give and
bequeath *unto my son, Jesse Goodwin, my young sorrel gelding and
one feather bed, to be delivered to him by my executrix, after my
decease ; also, I give to my wife, Elizabeth Goodwin, all my personal
estate, whatsocver and wheresoever, and of what nature, kind and quality
soever, after payment of my debts, legacies and funeral cxpenses; which
personal estate, I give and bequeath unto my said wife, Elizabeth Goodwin,
to and for her own use and benefit and disposal, absolutely ; the remainder
of said estate, after her decease, to be for the use of the said Jesse Good-
win : and I do hereby constitute and appoint my said wife, Elizabeth Good-
win, sole executrix of this my last will and testament. In witness whereof,
I have hereunto set my hand and seal, the day and year above written.

his
Brrraixy B. + Goopwix. [L.s.]”
mark.

The foregoing will was duly witnessed, proved and recorded.

It was further agreed, that said Britain B. Goodwin departed this life
in the month of October 1811 ; that his wife, the said Elizabeth Goodwin,
named in the foregoing will, took into her possession all the personal estate
of said Britain B. Goodwin, under the bequest in said will to her, and
retained the same, until the month of November, in the year of our Lord
1813, when she intermarried with Robert Bell, the defendant in this suit
that she and Robert Bell kept the possession of said personal estate till the
latter part of the year 1826, when the said Elizabeth Goodwin died. Said
Robert Bell had kept the possession of said 1)(’1b0]\{1] estate ever since, claim-
ing the same as his own, under the bequest in said will to his sald wife
Lhnbeth ; among whlch are the following named negroes to wit, Lucy,
aged about forty-five; Jack, aged about twenty-six ; Sophia, aged about
twenty-four ; Harry, aged about twenty-one ; Alexander, aged about nine-
teen; and Ned, aged about thirteen ; which said negroes were admittted
to be of the value of $2525 ; which sum, with interest thereon from the st
day of September 1827, at which time said negroes were demanded of
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defendant, by plaintiff’s agent ; and it was agreed the said sum and inter-
, est would amount *to $2615.62%; which last sum was sought by
1 plaintiff to be recovered of defendant in this action of trover. It
was further agreed, that said Jesse Goodwin, the person named in the
will of Britain B. Goodwin, did, in due form, execute to John Smith 1.
the plaintiff, the following bill of sale, to wit :

-3

s

“I have sold to John Smith T., all my right, title, interest and claim to
the estate of my father, Britain B. Goodwin ; and I do hereby authorize
the said John Smith T. to bring whatever suit or suits may be necessary to
recover all of the property I am or may be entitled to from the said estate ;
to act in all cases as he, the said John, may think proper, and to convert
the property he may recover, to his own proper use, and give any receipts
or acquittances in my name, which may be necessary, hereby vesting the
before-named John Smith T. with all the power I could use in my own
proper person, were I personally present ; for value received. Witness my
hand and seal this 31st day of March 1815.

Jessm GoopwiN. [L. s.]”

Said bill of sale has been duly proved and registered, in pursuance of
the statute of the state of Tennessee in such cases mmade and provided.

The case was argued by Key, for the plaintiff, with whom also was
Grundy ; no counsel appeared for the defendant.

It was contended for the plaintiff, that in this, as in all cases of wills,
such a constraction is to be given as will carry into effect all the intentions
of the testator ; such as will give meaning and force to all the words of the
will. A construction which will make some of the words senseless, and
some of the provisions nugatory, ought to be rejected. Here, the dificulty
arises from the words “to and for her own use and benefit, and disposal,
absolutely.” They are thought to be added to show the extent of the
wife’s interest, and to describe her right to the property ; and that, thus
giving her an absolute and entire interest in the thing, there is nothing
left ; no “remainder” for the son ; and that the succeeding bequest to him
is, therefore, void.

If these words were out of the will, the case would be a *clear one
for the son ; as in 12 Wheat. 568, where an absolute bequest of slaves
is qualified by a subsequent limitation over. Do these words, then, neces-
sarily purport to define the extent of the wife’s interest ? If any other mean-
ing can be given to them, this should not be, because they would thus be
made tautological and senseless. The term “give,” used before, implies all
this. It is making the testator say over again what he had already said in
this word, and would make some of the words of the will useless ; and to
assign this meaning to them, annuls the provision immediately succecding
in favor of the son.

It has been a frequent practice, to adopt this mode of reasoning in the
construction of wills ; and to give another meaning to the words used by a
testator, by the mere force of a succeeding provision in the instrument.
This was done in the case cited from 12 Wheat. 568 ; so also, in case of a
fee-simple limited to a fee-tail, the word “heirs” has been construed to mean
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children. 2 Ves. 501 ; 1 Bro. C. C. 489 ; 8 Ves. 22. This mode of con-
struction has been employed, in order to use all the words of a will. The
previous words are to be restrained and qualified by those used subsequently ;
and the subsequent words are to be more regarded, if they are in conflict
with the previous language of the instrument. Chief Justice Parsoxs, in
Dawes v. Swan, 4 Mass. 208. May not, then, another meaning be given
them? If susceptible of such, they ought to have it.

The testator had given the property by positive words; and he then
inserts this parenthesis—not to describe what he had done, wkich was net
necessary, but to do something which he thought he had omitted—to point
out the mode, not the extent, in which his witfe was to enjoy the property.
It was to be “for her own use and benefit and disposal, absolutely :”” mean-
ing that she should be uncontrolied in its enjoyment, unaccountable, not to
be interfered with by him in remainder ; or that it was to be her separate
estate, not to be divested or affected by her future coverture. ¢ At her dis-
posal,” makes it her separate property. DBradley v. Wescott, 13 Ves. 445 ;
5 Madd. 491 ; 7 Vin. Abr. 95, pl. 43.  Or these words may mean the inten-
tion of the testator, that the legatee should have *the property for [hng
lier support. < Use and benefit ” are equivalent terms to “support.” L *°

Here, the son is to have something, and therefore, the wife of the testa-
tor was not to have all. e is to have the “remainder;” the remainder at
the decease of the wife ; that would Dbe, what she had not used or disposed
of, for her support, or her benefit. Daring her life, the wife was to have
the nse of the property ; at hev death, he is to have that which might remain,
after her full enjoyment of all the benefits of the bequest. 1 P. Wms. 655 ;
1 Bro. C. C. 489; 2 Ves. 501.  The testator’s meaning sufficiently appears
from the whole will. Iis first purpose was, to provide for his wife, as long
as she lived, so far as might be necessary, to the whole extent of his means ;
for this end, he uses the language, to her “use and benefit, and disposal,
absolutely.” Ilis second object was, to provide for his son; and he gave
him the ¢ remainder” of the property, after the decease of his wife. What
remainder? What his wife might have, after supporting herself during her
life. If the use of the property should be found insuflicient, she might dis-
pose of it absolutely.

Although she had a right to dispose of the property absolutely, her
marriage with the defendant, Robert Bell, was not such a disposal as was
contemplated by the will. The husband took the property, as the legatee
held it ; subject to the remainder of the son, if not necessary to be disposed
of for the use of the wife. Nor should it be urged, that as nothing is said
about the subsistence of the legatee, the interpleader which is claimed for
the plaintiff will not be allowed. This was plainly implied ; the intention
of the testator is equally clear with that in the case cited. The nature of
the property was such as to furnish an income to the wife, and to produce
the means of her support and maintenance.

TLe gift of the “remainder ” clearly shows, that the testator meant there
should be a remainder, after the use of the property by his wife ; if there
should be any remainder, consistently with his wife’s support, until her
decease. IIe intended to give his son what should then be left—what should
“remain ” of the property which she had enjoyed during life. Ie in- Koy
tended to give the legatee the “use,” “benefit” *and disposal of the i
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negroes, for all the purposes of the bequest, her support. She was not allowed
to will the property away ; she was allowed to dispose of it, during her life ;
not at her death ; because it was given to her for the support of her life.
Neither did the legatee, the wife of Britain B. Goodwin, or her husband,
dispose of the property. It now remainsin kind, as at the dececase of the
testator ; and as such'is claimed by the son.

The words of the will also indicate a limitation of the property, pro-
vided the use and benefit of the same should not be interfered with by such
limitation. By giving the remainder, after the decease of the legatee, the
testator declared, that it should not be disposed of, at her death ; thus quali-
fying the general words to a use, benefit and disposal during her life, which
is equivalent to saying, in express terms, that the use and benefit should be
during life only. 1If it is argued, that such property might be consumed
in the use, and therefore, there can be no remainder limited in it; it is
answered, that the modern cases show that even after a hife-estate or inter-
est in consumable things, such a remainder may be given. 38 Ves. 311;
! Roper, Leg. 209.

Marsuars, Ch. J., delivered the opinion of the court.—This case is
adjourned to this court from the court of the United States for the seventh
circuit ard district of East Tennessee, on a point on which the judges of
that court were divided in opinion.

The plaintiff brought an action of trover and conversion against the
defendant, for several slaves in his declaration mentioned. Ile claimed the
slaves under the following clause in the will of Britain B. Goodwin : ¢ also,
I give to my wife, Elizabeth Goodwin, all my personal estate, whatsoever
and wheresoever, and of what nature, kind and quality soever, after pay-
ment of my debts, legacies and funeral expenses, which personal estate
I give and bequeath unto my said wife, Elizabeth Goodwin, to and for her
own use and benefit and disposal, absolutely ; the remainder of the said
estate, after her decease, to be for the use of the said Jesse Goodwin.”
*Hiizabeth Goodwin took the estate of testator into her possession,
and intermarried with Robert Bell, the defendant. After which, the
said Jesse Goodwin sold his interest therein to the plaintiff, who, after the
death of Elizabeth, instituted this suit. Upon the trial, the following ques-
tions occurred on which the judges were divided in opinion : “whether, by
the will of said Britain B. Goodwin, said Elizabeth Goodwin had an abso-
lute title to the personal estate of said Britain B. Goodwin, or only a life-
estate ? and also, wheiher said Jesse Goodwin, by said will, had a vested
remainder that wou!d come into possession on the death of said Eliza-
beth ? or was said remainder void ?”

The first and great rule in the exposition of wills, to which all other rules
must bend, 1s, ihat the intention of the testator, expressed in his will, shall
prevail, provided it be consistent with the rules of law. 1 Doug. 322 ;
1 W. Bi. 672.' This prineiple is generaily asserted in the construction of
every testamentary disposition. It is emphatically the will of the person

%75]

1 All techniczl rules of construction must Penn. St. 432; Wright’s Appeal, 89 Id. 67;
yield to the expressed intention of the testator, s. ¢. 93 Id. 82.
if such iatent be lawful. Rick’s Appeal, 78
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who makes it, and is defined to be “the legal declaration of a man’s inten-
tions, which he wills to be performed after his death.” 2 Bl Com. 499,
These intentions are to be collected from his words, and ought to be car-
ried into effect, if they be consistent with law. In the cobstruction of
ambiguous expressions, the situation of the parties may very properly be
taken into view. The ties which connect the testator with his legatees, the
affection subsisting between them, the motives which may reasonably be
supposed to operate with him, and to influence him in the disposition of his
property, are all entitled to consideration, in expounding doubtful words,
and ascertaining the meaning in which the testator used them.!

In the will under consideration, but two persons are mentioned—a wife
and a son. The testator attempts, in express words, to make a provision
for both, out of the same property. The provision for the wife is imme-
diate, that for the son is to take effect after her death. The words of the
will make both provisions, but it is doubted, whether both can have effect.
In the first member of the sentence, he says, “ I give to my wife, Elizabeth
Goodwin, all my personal estate, whatsoever and wheresoever, and of what
nature, kind and qguality soever, *after payment of my debts, lega- .
cies and funeral expenses ; which personal estate I give and bequeath L e
unto my said wife, Elizabeth Goodwin, to and for her own use and benefit
and disposal, absolutely.” It must be admitted, that words could not have
been employed, which would be better fitted to give the whole personal
estate absolutely to the wife ; or which would more clearly express that
intention. But the testator proceeds, “ the remainder of said estate, after
her decease, to be for the use of the said Jesse Goodwin.” Jesse Goodwin
was his son. These words give the remainder of the estate, after his wife’s
decease, to the son, with as much clearness as the preceding words give
the whole estate to his wife. They manifest the intention of the testator,
to make a future provision for his son, as clearly as the first part of the
bequest manifests his intention to make an immediate provision for his wife.
If the first bequest is to take effect, according to the obvious import of the
words, taken alone, the last is expunged from the will. The operation
of the whole clause will be precisely the same, as if the last member of
the sentence were stricken out ; yet both clauses are equally the words of the
testator, are equally binding, and equally claim the attention of those who
may construe the will. We are no more at liberty to disregard the last
member of the sentence than the first. No rule is better settled, than that
the whole will is to be taken together, and is to be so construed as to give
effect, if it be possible, to the whole.? Either the last member of the sen-
tence must be totally rejected, or it must influence the construction of the
first, so as to restrain the natural meaning of its words ; either the bequest
to the son must be stricken out, or it must limit the bequest to the wife,
and confine it to her life. The limitation in remainder shows, that, in the
opinion of the testator, the previous words had given only an estate for life;
this was the sense in which he used them. It is impossible to read the will,
without perceiving a clear intention to give the personal estate to the son,
after the death of his mother. ¢ The remainder of the said estate, after her

! Postlethwaite’s Appeal, 68 Penn. St. 477. 2 Edmonson . Nichols, 22 Penn. St. 74;
Schott’s Estate, 78 Id. 40.
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decease, to be for the use of the said Jesse Goodwin.” Had the testator
been asked, whether he intended to give anything *by this bequest
to his son, the words of the clause would have answered the question
in as plain terms as our langnage affords.

If we look to the situation of the parties, to the motives which might
naturally operate on the testator, to the whole circumstances, so far as they
appear in the case ; we find every reason for supporting the intention, which
the words, giving effect to all, of themselves import. The only two objects
of the testator’s bounty, were his wife and his son. Both must have been
dear to him. The will furnishes no indication of his possessing any land.
His personal estate was probably small—too small to be divided. It appears
to have consisted of a negro woman and four others, probably her children.
Their relative ages, which are stated in the plaintiff’s declaration, would
indicate that the woman was the mother of the other four. A sixth is sned
for, but he was not born at the death of the testator. The value of the other
articles, which constituted his personal estate, is not mentioned, but it ‘was
probably inconsiderable. Farmers and planters, having no real estate, and
only five slaves—a woman and four children, have rarely much personal
estate, in addition to their slaves. The testator was not in a condition to
make any present provision for an only child, without lessening that he
wished to make for his wife. He, therefore, gives to his son only a horse
and one feather bed ; the residue is given to his wife. What feelings, what
wishes might be supposed to actuate a husband and a father, having so little
to bestow on a wife and child he was about to leave behind him ? His affec-
tions would prompt him to give something to both ; he could not be insensible
to the claims of either. But if his property would not, in his opinion, bear
immediate division, the only practicable mode of accomplishing his object
would be, to give a present interest to one, and a future interest to the other.
All his feelings wonld prompt him to make, so far as was in his power, a
comfortable provision for his wife, during her life, and for his child, after
her decease. This he has attempted to do. No principle in our nature could
prompt him to give his property to the future husband of his wife, to the
exclusion of his only child, Kvery consideration, then, suggested by the
gl relation of the parties and the circumstances of the case, comes ¥in

1 aid of that construction which would give effect to the last as well as
first clause in the will ; which would support the bequest of the remainder
to the son, as well as the bequest to the wife, Tt is not possible to doubt,
that this was the intention of the testator.

Is this intention controverted by any positive rule of law? Ilas the
testator attempted to do that which the law forbids? ™The rule that a
remainder may be limited, after a life-estate in personal property, is as well
settled as any other principle of our law. The attempt to create such limi-
tation is not opposed by the policy of the law, nor by any of its rules. 1f the
intention to ereate such limitation be manifested in a will, the courts will
sustain it. Some other rule of law then must bear on the case, or the inten-
tion will prevail.

t is stated in many cases, that where there are two intents, inconsistent
with each other, that which is primary will control that which is secondary;’
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but the intent to provide for the wife during life, is not inconsistent with
the intent to provide for the son, by giving him the same property after her
decease. The two intents stand very well together, and are consistent, as
well with the probable intention, as with the words of the testator. The
intention to give the personal estate absolutely to the wife, is, it is true,
incensistent with the intention to give it, after her decease, to his son; but
which of them is the primary intent ? which ought to control the other? If
we are governed by the words, if we endeavor to give full effect to them all,
or if we are influenced by the relation of the parties, and the motives which
probably governed in making the will, no such inconsistent intentions exist ;
but if they do exist, we perceive no motive for aseribing any superior
strength to that which would provide for those who might claim the estate
of the wife after her decease, to that which would provide, after her decease,
for the only child of the testator. To create these inconsistent intentions—
this intention to do, in limiting this remainder, what the policy of the law
forbids, the bequest to the wife must be construed to give her the power to
sell or consume the whole personal estate during her life ; which is totally
incompatible with a gift of what remains at her death. The remainder, after
such a bequest, is said to be void for uncertainty.

*As this construction destroys totally the legacy, obviously g
intended for the son, by his father, it will not be made, unless it be [red
indispensable. No effort to explain the words in a different sense can do so
much violence to the clause, as the total rejection of the whole bequest,
given in express terms to an only son. The first part of the clause, which
gives the personal estate to the wife, would, undoubtedly, if standing alone,
give it'to her absolutely. But all the cases admit, that a remainder limited
on such a bequest would be valid, and that the wife would take only for life.
The difficulty is produced by the subsequent words ; they are, ¢ which per-
sonal estate I give and bequeath unto my said wife, Elizabeth Goodwin, to
and for her own use and benefit, and disposal, absolutely.” The operation
of these words, when standing alone, cannot be questioned. Bat suppose,
the testator had added the words, “during her life.” These words would
have restrained those which preceded them, and have limited the use and ben-
efit, and the absolute disposal given by the prior words, to the use and
benefit, and to a disposal for the life of the wife. 13 Ves. +44. The words
then are suseeptible of such limitation ; it may be imposed on them by other
words. HKven the words “ disposal absolutely ” may have their absolute
character qualified by restraining words, connected with, and explaining
them to mean, such absolute disposal as a tenant for life may make. If this
would be true, provided the restraining words “for her life” hkad been
added, why may not other cquivalent words, others which equally manifest
the intent to restrain the estate of the wife to her life, be allowed the same
operation? The words “the remainder of said cstate, after her decease, to
be for the use of the said Jesse Goodwin,” are, we think, equivalent. They
manifest with equal clearness the intent to limit the estate given to her, to
her life, and ought to have the same effect. They are totally inconsistent
with an estate in the wife, which is to endure beyond her life.

Notwithstanding the reasonableness and good sense of this general rule,
that the intention shall prevail, it has been sometimes disregarded. If the
testator attempts to effect that which the law forbids, his will must yield to
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the rules of law. But *courts have sometimes gone farther. The con-
struction put upon words in one will, has been supposed to furnish a
rule for construing the same words in other wills ; and thereby to furnish
some settled and fixed rules of construction which ought to he respected.
We cannot say, that this principle ought to be totally disregarded ; but it
should never be carried so far as to defeat the plain intent ; if that intent
may be carried into execution, without violating the rules of law. It has
been said truly (3 Wils. 141), “that cases on wills may guide us to general
rules of construction ; but, unless a case cited be in every respect dirvectly in
point, and agree in every circumstance, it will have little or no weight with
the court, who always look upon the intention of the testator as the polar
star to direct them in the construction of wills.”

In Porter v. Tournay, 3 Ves. 311, Lord Avvaxrey declared his opinion
to be, “that a gift for life, if speocific, of things que ipso wsw consumuntur,
is a gift of the property ; and that there cannot be a limitation after a life-
interest in such articles.” In the case of Randall v. Russell, 3 Meriv. 190,
the Master of the Rolls inclines to the same opinion. But these cases do
not turn on the construction of the wills, but on the general policy of the
law, in cases where the legacy is of articles, where ¢ the use and the prop-
erty can have no separate existence.”

One of the strongest cases in which the court of chancery has decided
that the legatee first named took absolutely, though there was a limitation
in remainder, is that of Bull v. Kingston, 1 Meriv. 314. Ann Ashby, by
her will, gave the sum of 1500/ bank annuities, to John Earl Talbot, his
executors, &c., in trast for her sister, Charlotte Williams, for her separate
use ; and “all other sums that may be due to her,” she left in trust with the
gaid John Earl Talbot, for the use of her said sister: ¢ what I have not
otherwise disposed of, I give to my said sister the unlimited right of dispos-
ing of by will, excepting to E. P. &ec.; and in case my said sister dies
without a will, T give all that may remain of my fortune, at her decease, to
my godson, William Ashby. The rest and residue of my fortune, I give to
my sister, Charlotte Williams, making her the sole executrix of this my last
waqn Will and testament.”  *Charlotte Williams made a will, by which she

4 appears to have disposed of the whole of her own estate, but not to
have executed the power contained in the will of Ann Ashby. What
remained of her estate was claimed by the representative of the husband,
who survived his wife, Charlotte Williams ; and also by Wiiliam Ashby,
under the bequest to him of what might remain at the decease of Charlotte
Williams, if she should die without a will. The Master of the Rolls, being
of opinion, that the whole vested in Charlotte’ Williams, decided in favor of
the representative of her husband, and that the bequest to William Ashby
was void.

In support of this decree, it might be urged, that, as the remainder to
William Ashby was limited on the event of her sister dying without a will,
which event did not happen, the remainder could not take effect. Or, which
is stronger ground, that the whole will manifests an intention to give every-
thing to her sister ; and that the eventual limitation in favor of William
Ashby, accompanied as it is, by various explanatory provisions, does not
show such an intention in his favor, as to defeat the operation of the clauses
in favor of Charlotte Williams, which show a superior solicitude to provide
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for her. The testatrix gives to her sister the unlimited right of disposing
of whatever may not have been bequeathed by herself, thereby enabling her
to defeat the contingent remainder to William Ashby ; and then gives to
her sister, all the rest and residue of her fortune. The sister is obviously,
on the face of the whole will, taken together, the favorite legatee ; and no
violence is done to the intention, by giving to bequests to her their full
effect, uncontrolled by the contingent remainder to William Ashby.

But the Master of the Rolls does not place his decree on this ground,
and we must understand it, as he understood it himself. He says, it is
impossible to make sense of the will, if the residuary clause is to be taken
as distinet from what goes before it. “It is evident, the testatrix perceived
a defect in her intended disposition of the entire property in favor of Mrs.
Williams, and that she had only given a power, where she meant to give
the absolute interest. To supply that defect, she gives the residue, by the
clause in question; and then the will *is to be read, as if it stood r*go
thus :—‘I give to Charlotte Williams the residue of my estate, L °~
together with the rights of disposing of the same by will, except to E. P. ;
and if she dies without a will, then I give whatever may remain at her
death to William Ashby.” She gives to Charlotte Williams, as a married
woman, the right of disposing by will of the property vested in her, inde-
pendently of the control of her husband, and she intended, at the same time,
that if anything was left undisposed of by her, it should go to William
Ashby. But this is an intention that must fail en account of its uncer-
tainty. Charlotte, therefore, took the absolute interest in the property,” &e.

This opinion is not so carefully expressed, as to remove all doubts respect-
ing its real meaning, and to show precisely whether the uncertainty which
destroyed the validity of the remainder belonged to all cases in which prop-
erty was given in general terms, with a power to use it and to dispose of it ;
or belonged to those cases only in which analogous circumstances were found.
The Master of the Rolls admits, that the testatrix intended to dispose of the
entire property in favor of Mrs., Williams, but preceived that she had only
given a power, where she meant to give the absolute interest. In speaking
afterwards of the right given to Charlotte Williams of disposing by will, he
says, it is ““of the property vested in her, independent of the control of her
husband.” The whole opinion furnishes strong reason to believe, that the
Master of the Rolls considered himself as pursuing the intention of the
testatrix, in declaring the remainder void, and that Charlotte Williams took
absolutely. It would be difticult, we think, to support the proposition, that
a personal thing, not consumed by the use, could not be limited in remainder,
after a general bequest to a person in being, with a power to use and even
dispose of it ; provided the whole will showed a clear intention to limit the
interest of the first taker to his life.

In Upwell v. Halsey, 1 P. Wms. 651, the testator directs, ¢ that such part
of his estate as his wife should leave of her subsistence, should return to his
sister and the heirs of her body.” The court observed, “as to what has
been insisted on, that the wife had a power over the capital or principal
sum ; that is true, provided it had been necessary for her *subsistence, (g
not otherwise ; so that her marriage was not a gift in law of this trust
money. Let the master see how much of this personal estate has been
applied for the wife’s subsistence ; and for the residue of that which came
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to the defendant, the second husband’s hands, let him account.” This decrce
is founded on the admission, that in a case in which the first taker might
expend an uncertain part of the thing given, a remainder might be limited.
The uncertainty of the sum which might remain, formed no objection. The
cases are numerous, in which the intent has controlled express words.

In the case of Cowper v. Earl Cowper, 2 P. Wms. 720, several gnestions
were discussed, which arose on the will of Robert Booth ; one of which was
founded on a bequest of money to Mr. Samuel Powell, to be laid out in
lands, to be settled “in trust for and to the use of my son and daughter,
William Cowper, Esquire, and Judith his wife, for the term of their lives,
and after the decease of my daughter, then to the child or children,” &e. It
became a question of some importance, whether the limitation over took
effect, on the death of the daughter, or on the death of the husband, who
survived her. The Master of the Rolls was of opinion, that it took effect
on the death of the wife, being of opinion, that the express words giving
the estate to both for their joint lives, though always adjudged to carry the
estate to the survivor, were restained to the wife, Ity the subsequent words,
which give the remainder “after the decease of his daughter.” ¢“If the
latter words be not so taken, they mmnst,” he says, “be totally rejected.”
After reviewing the various decisions on the effect of such limitations, he
adds, ““so, In our case, the words subsequent to the limitation, ‘and after
the decease of my daughter to the child or children,” &ec., show the testator’s
intent, and must determine the effects of the limitation, especially in a will,
where the intent overrules the legal import of the words ; be they never so
express and determinate.” In finding this intent, every word is to have its
effect. Every word is to be taken according to the natural and common
import ; but whatever may be the strict grammatical construction of the
words, that is not to govern, if the intention of the *testator unavoid-
ably requires a different construction. 4 Ves. 57, 311, 329.

The court said in Séms v. Doughty, 5 Ves. 247, “and if two parts of the
will are totally irreconcilable, I know of no rule but by taking the sub-
sequent words as an indication of a subsequent intention.” Blackstone, in
his Commentaries, vol. 2, p. 380, asserts the same principle. The approved
doctrine, however, unquestionably, is, that they should, if possible, be
reconciled, and the intention be collected from the whole will.

In the case before the court, it is, we think, impossible to mistake the
intent. The testator unquestionably intended to make a present provision
for his wife, and a future provision for his son. This intention can be
defeated only by expunging, or rendering totally inoperative, the last clause
of the will. In doing so, we must disregard a long series of opinions, mak-
ing the intention of the testator the polar star to guide us in the constrne-
tion of wills, because we find words which indicate an intention to permit
the first taker to use part of the estate bequeathed.

"This suit is bronght for slaves—a species of property not consumed by
the use, and in which a remainder may be limited after a life-estate. They
composed a part, and probably the most important part, of the personal
.estate given to the wife, “to and for her own use and benefit and disposal,
abgolutely.” But in this personal estate, according to the usual condition
of persous in the situation of the testator, there were trifling and perishable
articles, such as the stock on a farm, househsld furniture, and the crop of
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the year, which would be consumed in the use ; and over which the exereise
of absolute ownership was necessary to a full enjoyment. These may have
been in the mind of the testator, when he employed the strong words of the
bequest to her. But be this as it may, we think, the limitation to the son,
on the death of the wife, restrains and limits the preceding words so as to
confine the power of absolute disposition, which they purport to confer of the
slaves, to such a disposition of them as may be made by a person having
only a life-estate in them. This opinion is to be certified to the circuit
court.

*'His cause came on to be heard, on the transeript of the record
from the circuit court of the United States for the district of East
Tennessee, and on the points and questions on which the judges of the said
circuit court were opposed in opinion, and which were certified to this court
for its opinion, agreeable to the act of congress in such case made and
provided, and was argued by counsel on the part of the plaintiff: On con-
sideration whereof, this court is of opinion, that Elizabeth Goodwin took
only a life-estate, by the will of Britain B. Goodwin, in the slaves belonging
to the personal estate of the said Britain B, Goodwin, and that Jesse Good-
win had, by said will, a vested remainder in the said slaves, that would come
into possession on the death of the said Elizabeth. All of which is hereby
ordered and adjudged to be certified to the said circuit court as the opinion
of this court.

[.-;: 85

*James Moorg, Defendant below, now Plaintiff in error, ». The [¥*86.
Presmrnt, Direcrors and Company of the Baxx or Corum-
B14, Defendants in error.

Statute of limitations.

The principle clearly to be deduced from the decisions of this court on the statute of limitations
is, that in addition to the admission of a present subsisting debt, there must be either an
express promise to pay, ar circumstances from which an implied promise may fairly be pre-
sumed.

An examination and summary of the decisions of this court on the statute of limitations.. The
English statute of 9 May 1829, 9 Geo. IV., c. 14, relative to the limitation of aetions.

Bank of Columbia v. Moore, 8 Cr. C. C. 663, reversed,

Error to the Circuit Court of the Distriet of Columbia and county of
Washington. This was an action on a promissory note made by James
Moore, the plaintiff in error, in favor of Gilbert Docker, and by him indorsed
to the Bank of Clolumbia. The note was for $500, dated April 25th, 1816,
and payable sixty days after date.

The suit was commenced on the 14th of July 1825. It was originally
instituted under the provisions of the charter granted to the Bank of
Columbia, by filing a copy of the note in the office of the clerk of the circuit
court for the district of Columbia, and an order to the clerk from the pres-
ident of the bank ; upon which a writ of fleri fucias was issued to the
marshal of the district, commanding him to levy on the goods of the maker
of the note, the amount thereof, with interest and costs. On the return of
the marshal, that he had levied on the goods of the defendant ; he, the
defendant, appeared in court, and alleged that he had a good and legal
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defence to plead in bar to the claim of the plaintiffs in the execution. The
case was placed on the docket for trial ; and a declaration on the note hav-
ing been filed, the defendant pleaded the statute of limitations, and issue
was joined thereon. A verdict wasrendered for the plaintiffs, and judgment
entered by the court.

On the trial, the following bill of exceptions was tendered by the defend-
#87] ant in the circuit court ; and under the special *allowance of a writ

‘4 of error by Chief Justice MARSHALL, the case came before this court.

The plaintiffs, to support the issue aforesaid on their part, produced and
read in evidence to the jury, the note and indorsement in the declaration
mentioned, being the only cause of action produced or shown in this cause
which note and indorsement are in these words, to wit :—

$500. Washington City, April 25, 1816.
Sixty days after date, I promise to pay Gilbert Docker, or order, five

hundred dollars, for value received, negotiable at the Bank of Columbia.
Credit the drawer.—G. D. JamEs MooRrz.

Indorsed —Pay the contents of the within note to the President, Dircc-
tors and Company of the Bank of Columbia, or order, value received.
GILBERT DOCKER.

The plaintiffs, in order to prove an acknowledgment of the defendant
within three years next before the commencement of this suit, so as to
take the case on the said note out of the statute of limitations, produced
William A. Rind, who testified, that in the summer of 1823, he went into
a tavern to read the newspapers, where he saw, in the public room, the
defendant and two companions, drinking, the defendant appearing to be
elevated with what he had drunk. After the witness came into the room,
and while sitting there, looking at the newspapers, he overheard a conversa-
tion between the defendant and his two companions, in which they were
bantering him about his independent circumstances, and his being so clear
of debt or of the banks; when the defendant jumped up and danced about
the room, exclaiming, ¢“Yes, except one damned five hundred, in the Bank
of Columbia, which I can pay at any time.” No part of this conversa-
tion was addressed to the witness, nor did he take any part in it. The
witness had been, for some time, clerk in the Bank of Columbia, in George-
town, but was then in the prison-bounds in the city of Washington ; and
after his discharge from the prison-bounds, immediately returned to the
bank in Georgetown ; he believed the defendant, at the time of the above
conversation, knew him to be a clerk in the Bank of Columbia ; and the
defendant, at the time he used the expressions above mentioned, turned
round and looked at the witness ; the witness, at the time, knew that the
*note in question was lying over in bank, and knew of no other five

*88] g
1 hundred dollar note of the defendant in that bank, but what was

paid. The plaintiffs further proved, that, upon examination of their books,
no other discounted note of the defendant stood charged to the defendant,
at the time of the said conversation,

Whereupon, the counsel for the defendant prayed the court to instruct
the jury, that the evidence aforesaid did not import such an acknowledgment
of the debt in question, as was sufficient to take it out of the statute of
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limitations ; which instruction the court refused, and permitted the said
evidence to go to the jury, as evidence of an acknowledgment to repel the
bar of the statute ; to which decision the defendant excepted, &c.

The case was argued by C. €. Lee and Jones, for the plaintiff ; and by
ZLear and Sergeant, for the defendants.

For the plaintiff’ in crror, it was contended, that the promise upon which
the maker of the note was sought to be made liable, was too vague and
indefinite. It was not made with the requisite deliberation, nor to a person
capable of receiving it, for the benefit of the holders of the note. No agent
for the bank was present ; nor were the circumstances of the case such, as
that a serious purpose of reviving an extinguished liability for the note
could be inferred. Nor was the promise such as was sufficient to take the
case out of the statute of limitations. 1 Stark. 73 ; 3 Taunt. 380 ; 3 Bing.
329; 1 Serg. & Rawle 176 ; 5 Binn. 530 ; 11 Johns. 146 ; 15 Ibid. 511
2 Pick. 368 ; 8 Cranch 72 ; 11 Wheat. 309, 314 ; 12 Ibid. 567; 1 Pet. 351,
362.

It was admitted, that a clear unequivocal acknowledgment of a debt, is
sufficient to prevent the operation of the statute; but it must be such as
amounts to a new contract. The former liability will dispense with a new
consideration ; but in all other respects, there must be enough to infer a
new contract. Iere, there was not suflicient to sustain an action on the
promise.

ZLear and Sergeant, for the defendants in error.—- The decisions of this
court have extended the operation of *the statute of limitations
further perhaps than any other ; yet this court has never said, that
an unconditional acknowledgment of a specific sum would not remove the
bar, without any promise to pay. On the contrary, there is a clear intima-
tion in the case of Bowie v. Henderson, 6 Wheat. 514, that it would.

In this case, there is an unequivocal acknowledgment that five hundred
is owing from the plaintiff to the bank. Five hundred what? The court
must supply something, if it is to be left to the court, though it is rather
the provinee of the jury, and should have been left to the jury, to infer what
kind of money was meant. DBut if the inference is for the court, will they
not understand by it the legal and usual currency of the country? Would
they say, that a man, speaking of a debt of five hundred, to a bank dealing
in dollars and cents ouly, meant pounds and not dollars. The fair inference
then is, that he meant either dollars or cents ; but it is not likely, that he
would owe the bank a debt so small as five hundred cents, and if he did,
he would not call it five hundred cents, but five dollars. 1t is only to an
amount less than one dollar that we apply the denomination of cents, as fifty
cents or seventy-five ceuts, but no one, in common parlance, speaks of five
hundred cents. The only fair inference is, therefore, that he spoke of dollars,
and must have meant a note of five hundred dollars which he owed the Bank
of Columbia. This is corroborated, by our showing that he actually dia
owe a note of five hundred dollars to that bank, for which he had been sued,
before he made the acknowledgment.

The acknowledgment, then, is, in itself, sufficient, according to the case of
Bowie v. Henderson. Is it necessary, that it should be made to the plaintiff
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himself ? Many, if not most of the cases, show that the acknowledgment is
made to the person who is called as a witness to prove it. It was so in the
case of Wetzell v. Bussard, 11 Wheat, 309 ; and is decided to be binding
by the case of Oliver v. Gray, 1 Har. & Gill 218, to whomsoever made.
This case of Oliver v. Gray is decided by the highest court of the state of
Maryland, upon the construction of a statute of that state, which is the very
statute pleaded in the case at bar ; and this court has repeatedly said, that
it would adopt the rule of construction of the highest tribunal of a state, as
to their statutes and practice. If it be *coutended, that this is now, by
adoption, a statute of this district, and that the case of Oliver v. Gray
has been decided lately, and since the adoption of the statute here, the
case of Goldsborough v. Orr, 8 Wheat. 217, is relied upon ; in which this
court decided a point of practice, under the attachment law of this district,
upon the authority of a decision of the court of appeals of Maryland, so
recent that it had not been reported, and was procured in manuscript from
Annapolis, by one of the counsel in the cause.

If the acknowledgment is, in itself, sufficient, I cannot for a moment
suppose, that it is the less binding, because made in a tavern, or while the
man was drunk. The cases of Clementson v. Williams, 8 Cranch 72 ; of
Wetzell v. Bussard, 11 Wheat. 309 ; and Bell v. Morrison, 1 Pet. 352, have
gone as far, probably, in extending the operation of the statute of limitations,
as this court will go. This being such an unqualified acknowledgment of a
specific debt, as those cases seem to require, it is considered suflicient to
remove the bar of the statute.

*90]

Tuompsox, Justice, delivered the opinion of the court.—The only question
in this case is, whether the evidence offered upon the trial, was sufficient to
prevent the statute of limitations from barring the action ?

The suit was founded upon a promissory note made by the plaintiff in
error, bearing date the 25th of April 1816, by which, sixty days after date,
he promised to pay Gilbert Docker, or order, $500, value received, at the
Bank of Columbia. The note was duly indorsed to the Bank of Columbia,
and in July 1825, a suit was commenced in the circuit court of the United
States for the district of Columbia, upon that note. The statute of limita-
tions, among other pleas, was interposed ; and the plaintiff in the court
below, to take the case out of the statute, proved by William A. Rind, that
in the summer of 1823, he went into a tavern, to read the newspapers, when
he saw in the public room, the defendant, James Moore, and two com-
panions, drinking, Moore appearing to be elevated with what he had drunk ;
and whilst there, looking at the newspapers, he overheard a conversation
between the defendant and his *two companions, in which they werc
bantering him about his independent circumstances, and of his being
so clear of debt, or of the banks, when the defendant jumped up and danced
about the room, exclaiming, “ Yes, except one damned five hundred, in the
Bank of Columbia, which I can pay at any time.” No part of this con-
versation was addressed to the witness. The witness had been a clerk in
the bank, but was then in the prison-bounds in the city of Washington, and
after his discharge from prison, he immediately returned to the bank in
Georgetown. The witness believed, the defendant knew him to be a clerk
in the bank. At this time, he, the witness, knew the note in question was
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lying over in bank, and he knows of no other five hundred dollar note of
the defendant in that bank, but what is paid. The plaintiffs further prove,
that upon examination of their books, no other discounted note of the
defendant stood charged to him, at the time of the conversation referred
to by the witness. TUpon this evidence, the defendant prayed the court to
instruet the jury, that the evidence aforesaid did not import such an
acknowledgment of the debt in question, as was sufficient to take it out of
the statute of limitations ; which instruction the court refused, and per-
niitted the evidence to go to the jury, as evidence of an acknowledgment to
repel the bar of the statute. The jury found a verdict for the plaintiff. A
bill of exceptions was taken to the decision of the court, and the case is
brought here by writ of error.

The question as to what shall be a sufficient acknowledgment or promise
to take a case out of the statute, has frequently reccived the attention and
examination of this court, and the cases both in England and in this
country have been critically reviewed. It is deemed unnecessary again to
travel over this ground, but it is sufficient barely to apply some of the rules
and principles to be extracted from these cases, to the facts in the one now
before us.

This court, in the case of Clementson v. Williams, 8 Cranch 72, nearly
twenty years since, expressed a very decided opinion, that courts had gone
quite far enough in admitting acknowledgments and corfessions to bar the
operation of the statute of limitations, and that this court was not inclined
to *extend them ; that the statute was entitled to the same respect g0
as other statutes, and ought not to be explained away. And from s
the course of decisions in the state courts, as well as in England, such secems
to have been the general impression ; and they have been gradually return-
ing to a constraction more in accordance with the letter, as well as the spirit
and intention of the statute. In the case referred t8, it was laid down as a
rule applicable to this question, that an acknowledgment of the original
justice of a claim, was not sufficient to take the case out of the statute ; but
the acknowledgment must go to the fact that it was still due. And in
Wetsell v. Bussard, 11 Wheat. 310, it 1s held, that the acknowledgment
must be unqualified and unconditional, amounting to an admission that the
original debt was justly demandable. If the acknowledgments are condi-
tional, they cannot be construed into a revival of the original cause of
action ; unless that be done on which the revival was made to depend. It
may be considered a new promise, for which the old debt is a sufficient con-
sideration ; and the plaintiff ought to prove a performance, or a readiness
to perform the condition on which the promise was made. This is the doc-
trine which prevails in the state courts generally. In New York, it is held,
that an acknowledgment, to take a case out of the statute of limitations,
must be of a present subsisting debt. If the acknowledgment be qualified,
80 as to repel the presumption of a promise to pay, it is not sufficient evi-
dence of a promise to pay, so as to prevent the operation of the statute. 15
Johns. 511 ; 6 Johns. Ch. 266, 290.

This question, again, recently (1828), came under the consideration of
this court, in the case of Bell v. Morrison, 1 Pet. 852, and underwent a
very elaborate examination ; and the leading cases in the English and
American courts were reviewed, and the court say, “ we adhere to the doc-
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trine in Wetzell v. Bussard, and think it the only cxposition of the statute
which is consistent with its true object and import. If the bar is sought to
be removed, by the proof of a new promise, that promise, as a new cause of
action, ought to be proved in a clear and explicit manner, and be in
its terms unequivocal and determinate.” *If there be no express
promise, but a promise is to be raised by implication of law, from the
acknowledgment of the party, such acknowledgment ought to contain an
unqualified and direct admission of a previous subsisting debt, which the
party is liable and willing to pay. If there be accompanying circumstances
which repel the presumption of a promise or intention to pay, if the expres-
sion be equivocal, vague and indeterminate, leading to no certain conclusion,
but at best to probable inferences, which may affect different minds in dif-
ferent ways, they ought not to go to a jury as evidence of a new promise,
to revive the cause of action. Any other course would open all the mis-
chiefs, against which the statute was intended to guard innocent persons,
and expose them to the danger of being entrapped in careless conversa-
tions.

The principle clearly to be deduced from these cases is, that, in addition
to the admission of a present subsisting debt, there must be either an
express promise to pay, or circumstances from which an implied promise
may fairly be presumed. And this is the conclusion to which the English
courts, after a most vacillating course of decisions, had come, before the
late act of parliament of 9 Geo. IV.,c. 14. This act shows, in a very strik-
ing point of view, the sense of that country, of the great mischiefs which
had resulted from admitting vague and loose declarations, in & great meas-
ure, to set aside and make void the statute of limitations. That act (9th
May 1829) recites, that whereas, various questions have arisen in actions
founded on simple contract, as to the proof and eifect of acknowledgments
and promises offered in evidence for the purpose of taking cases out of the
operations of said enactments, and to make provision for giving effect to
the said enactments, and to the intention thercof : be it enacted, &ec., that
in actions of debt, or upon the case, grounded upon any simple contract, no
acknowledgment or promise by words only shall be deemed sufficient evi-
dence of a new or continuing contract, whereby to take any case out of the
operation of the said enactments, or to deprive any party of the benefit
thereof ; unless such acknowledgment or promise shall be made, or con-
%04] tained by or in ”fsomre writing to be signed b)i the party chargeab]e

thereby.! Martin’s Treatise on Act 9 Geo. IV. Although this act
can have no direct bearing upon the question here, it serves to illustrate and
confirm the fitness and policy of the course pursued by our courts, in cau-
tiously admitting loose verbal declarations and promises to take a case out
of the statute of limitations.

If the doctrine of this court, as laid down in the cascs I have referred to,
is to govern the one now before us, the facts and circumstances given in
evidence fall very far short of taking the case out of the statute of limita-
tions. There is no direct acknowledgment of a present subsisting debt ; no
express promise to pay; nor any circumstances from which an implied
promise may fairly be presumed. The declavations of the defendant below

*93]

! The same provision is contained in the New York code, § 895.
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were vague and indeterminate, leading to no certain conclusion, and at best, to
probable inference only ; and indeed, if unexplained by any other evidence,
they were senseless. It is left uncertain, even whether the conversation
referred to the note in question. The evidence that this was the only five
hundred dollar note of his lying over in the bank, might afford a plausible
conjecture that this was the one alluded to. I3ut that is not enough, accord-
ing to the rule laid down in Bell v. Morrison; nor is there any direct admis-
sion of a present subsisting debt due. The epithet which accompanied the
declaration, would well admit of a contrary conclusion ; and that there were
some circumstances attending it, that would lead him to resist payment. The
assertion of his ability to pay, is no promise to pay. The whole declarations,
taken together, do not amount either to an explicit promise to pay, made in
terms unequivocal and determinate, or disclose circumstances from which an
implied promise may fairly be presumed ; one or the other of which this
court hag said is necessary to take the case out of the statute.

The court below, therefore, erred in not given the instructions prayed
for by the defendant. The judgment must accordingly be reversed, and
the cause sent back, with directions to issue a venire de novo.

J udgmen t reversed.

*WiLLiam Prirsorr and others, Appellants, ». Jasrs Ecviorr and [¥95
others, Appellees.

Cancellation of deed.— Decree.— Costs.

The complainants filed a bill for a perpetual injunction, and to oblige the appellees to deliver up a
deed of conveyance of lands, and which deed, in a suit between the parties, had been declared
by the court void on its face. ‘‘ The court is well satisfied, that this would be a proper case
for a decree, according to the prayer of the bill, if the defectiveness of the conveyance was not
apparent on its face, but was to be proved by extrinsic testimony ;" but where the defective-
ness is so apparent, the court will not order the deed to be delivered up.!

The defendants, in their answer, insist on their title, both at law and in equity, and on being left
free to assert that title, if they shall choose so to do; a general dissmissel of the bill, with
costs, the court assigning no reason for that dismissal, may be considered as a decree afiirm-
ing the principles asserted in the answer, as leaving the defendants at full liberty to assert
their title in another ejectment, and as giving some countenance to that title. The decree of
the circuit court dismissing the complainants’ bill ought to be so modified, as to express the
principles on which the bill is dissmissed, so as not to prejudice the complamants,

In addition to the fact shown by the bill and answer, that the controversy between the parties as
to tho title to the lands, was not abandoned by the defendants, a fact which is entitled to some
influence on the question of costs; the bill prays that the defendants might be enjoined from
committing waste, while they retained possession of the premises; that a receiver might be
appointed, and that an account of rents be taken ; these are proper objects of equity jurisdic-
tion ; if they had been accomplished, when the decree was pronounced, the bill might have been
dismissed, but not, so far as is disclosed by the record, with costs; the defendants were not
entitled to costs.

Elliott ». Peirsoll, 1 MecLean 11, reversed.

! A court of equity will not order an instru- Webb, 1 Edw. Ch. 604. But a’void instru-
ment to be delivered up and cancelled, except ment, in which no other person can have an
ina very clear case; if the defendant may interest, will be ordered to be surrendered and
possibly have any rights under it, the parties cancelled. McEvers v. Lawrence, Hoffm. Ch.
will be left to their remedies at law. Stewart’s 172, See Jones 2. Bolles, 9 Wall. 364.
Appeal, 78 Penn. St. 88. And see Noah w.
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ArprsL from the Circuit Court of Kentucky. The case was argued by
Wicklijfe, for the appellants ; and by Loughborough, for the appellees. The
facts and pleadings are fully stated in the cpinion of the court.

Marsuary, Ch. J., delivered the opinion of the court.—This is an appeal
from a decrec of the court of the United States for the seventh circuit and dis-
trict of Kentucky, dismissing the plaintiffs’ bill filed in that court, with costs,

The bill states, that the plaintiffs are the heirs and representatives of
*94] Sarah (. Elliott, deceased, who departed this life, *intestate, scised of

¥ a valuable estate in the county of Woodford, which descended to
them. 'That in her lifetime, in the year 1813, James Elliott, her husband,
caused a deed to be made and recorded, purporting to be executed by the
said Sarvabh G. and himself, for the purpose of conveying the said land
to Benjamin Elliott, who immediately reconveyed the same to the said
James Elliott. The complainants allege, that this deed was never prop-
erly executed by their ancestor ; that she was induced by the said James to
believe, that it conveyed only an estate for her life ; that she was prevailed
on, under this belief, to accompany him to the clerk’s office, where she
acknowledged the said deed,without any privy examination,which is required
by law. The deed was recorded, on her acknowledgment, without any cer-
tificate of privy examination. The said Sarah G. departed this life, in the
year 182-, soon after which, her heirs brought an ejectment in the circuit
court, for the recovery of the land. = While it was depending, in November
1823, the said James Elliott, having failed in an attempt to induce the clerk
to alter the record, prevailed on the county court of Woodford, on the mo-
tion, of Benjamin Elliott, to make the following order.

“Woodford county, sct. November County Court, 1823.

On motion of Benjamin Elliott, by his attorney, and it appearing to the
satisfaction of the court, by the indorsement on the deed from James Elliott
and wife to him, under date of the 12thof June 1813, and by parol proof,
that the said deed was acknowledged in due form of luw, by Sarah Elliott,
before the clerk of this court, on the 11th day of September 1813, but that
the certificate thereof was defectively made out, it is ordered, that the said
certificate be amended to conform to the provisions of the law in such cases,
and that said deed aud certificate, as amended, be again recorded ; where-
upon, the said certificate was directed to be amended to read in the words
and figures following, to wit :

“Woodford county, sct. September 11, 1813,
This day the within named James Elliott, and Sarah his wife, appeared
before me, the clerk of the court for the county aforesaid, and acknow-
ledged the within indenture to be their act and deed ; and the said Sarah
being first examined, privily and apart from her said husband, did declare,
g1 that she freely and *willingly sealed and delivered said writing, which
was then shown and explained to her by me, and wished not to retract
it, but consented that it should be recorded.” The said deed, order of court,
and certificate, as directed to be amended, is all duly recorded in my office.
Teste—Jorn McKen~ry, Jr.,, C. W. C. C.
Indorsements on the back of the foregoing deed, to wit :—James Elliott
¢t uzx., to Benjamin Elliott—Deed.
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Acknowledged by James Elliott and Sarah G. Elliott, September 11th,
1813.
Att.—J. McKexxey, Jr., C. W. C.
R. B. F. page 199. Recorded deed-bock K. page 56, 57.
Att.—C. H. Mc., D. Clk.

The said James Elliott departed this life, during the pendency of the
ejectment ; it was revived against James Elliott, his son, as terre tenant, and
determined in favor of the plaintiffs, in November 1823. The bill, which
was filed during the term at which the judgment in ejectmen® was rendered,
alleges, that the defendants retain possession of the premises, by themselves
and their tenants, who are doing great waste, by cutting and destroying the
timber, and who threaten to continue their possession, by suing out a writ
of error to the judgment of the court. It charges, that the defendants are
receiving the rents, which some of them will be unable to repay ; prays for
an injunction to stay waste ; that a receiver may be appointed ; that the
rents, from the death of Sarah G. Elliott, may be accounted for; that
the deed may be surrended up to be cancelled ; and for further relief. The
injunction was awarded.

The writ of error to the judgment of the circuit court came on to be
heard in this court, at January term 1828 (1 Pet. 328), when the judg-
ment was afiirmed ; this court being of opinion, that the deed from James
Elliott and Sarah G., his wife, was totally incompetent to convey the title of
tue said Sarah G., to the tract of land therein mentioned.

In November 1828, the defendants filed their answer, in which they claim
the land in controversy, as heirs of James Elliott, deceased. They insist,
that the deed from James Elliott and Sarah G., his wife, recorded in the
court of Woodford county, was fairly and legally executed, and conveyed
the *land it purports to convey. That Sarah G. Elliott was privily
examined, according to law, and that the omission to record her
privy examination was the error of the clerk, which was afterwards cor-
rected, by ovder of the court, so as to conform to the truth of the case.
They deny, that the deed from Sarah G. Eiliott was obtained by any mis-
representation ; and say, they have heard, that the judgment of the circuit
court has been aflirmed in the supreme court, and that they have not deter-
mined to prosccute any ‘other suit, but hope they will be left free on that
sabject. In May term 1829, the cause came on to be heard, when the bill
of the plaintiffs was dismissed, with costs. They appeal from the decree to
this court.

The prineipal object of the bill was, to quiet the title, by removing the
cloud hanging over it, in consequence of the outstanding deed exeented by
James E]Ixott and bauh G., his wife. This applxcatlon is resisted in the
argument, upon the pr mc1ple that the deed, having been declared by this
court to be void on its face, can do no injury to Lhc plam’uf":; ; who ought
not, therefore, to be countenanced by a court of equity in an '11}1)110:1‘0'011 to
obmm the sunuldei of a paper from which they can have nothing to appre-
hend ; by which application the defendants are exposed, without 1ca‘sonablc
cause, to unnccessary expense. That under such circumstances, a court of
equity can have no jurisdiction over the cause.

The court is well satisfied, that this would be a proper case for a decree
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according to the prayer of the bill, if the defectiveness of the conveyance
was not apparent on its face, but was to be proved by extrinsic testimony.
The doubt respecting the propriety of the interference of a court of equity,
is produced by the facts that the deed is void upon its face ; and has been
declared to be void by this court. It is, therefore, an unimportant peper,
which cannot avail its possessor. The question whether a court of equity
ought, in any case, to decree the possessor of such a paper to surrender it,
is involved in considerable doubt ; and is one on which the chancellors of
England seem to have entertained different opinions. Lord Tuurrow was
rather opposed to the exercise of this jurisdiction (3 Bro. C. C. 15, 18) ; and
Lord LoveuBorouGu appears to have coneurred with him (3 Ves. 368) ; and
i Gray v. Mathias, 5 Ves. 286, the *court of exchequer refused to
decree, that a bond which was void upon its face, should be delivered
up ; principally on account of the expense of such a remedy in equity, when
the defence at law was unquestionable. In this case, Chief Baron McDowNArp
said, that the defendant should have demurred to the action upon that bond.
Instead of that, he comes here, professing that it is a piece of waste paper ;
he goes through a whole course of equitable Jitigation, at the expense of
two or three hundred pounds. In such a case, though equity may have con-
current jurisdiction, it is not fit, in the particular case, that equity should
entertain the bill. TLord Erpox inclined to favor the jurisdiction, 7 Ves. 3
18 Ibid. 581. IIe thought the power to make vexatious demands upon an
instrument, as often as the purpose of vexation may urge the party to make
them, furnished a reason for decreeing its surrender.

In 1 Johns. Ch. 517, Chancellor Ke~nT concludes a very able review of the
cases on this subject, with observing, “ T am inclined to think, that the weight
of authority, and the reason of the thing, are equally in favor of the jurisdic-
tion of the court, whether the instrument is, or is not, void at law, and
whether it be void from matter appearing on its face, or from proof taken
in the cause, and that these assumed distinctions are not well Tounded.”
The opinion of this learned Chancellor is greatly respected by this court.
He modifies it, in some degree, by afterwards saying, “but, while I assert
the authority of the court to sustain such bills, I am not to be understood
as encouraging applications, where the fitness of the exercise of the power
of the court is not pretty strongly displayed. Perhaps, the cases may all be
reconciled, on the general principle, that the exercise of this power is to
be regulated by sound discretion, as the circumstances of the individual case
may dictate ; and that the rescrt to equity, to be sustained, must be expe-
dient, either because the instrument is liable to abuse from its negotiable
nature ; or because the defence, not arising on its face, may be difticult or
uncertain at law, or from some other special circumstance peculiar to the
case, and rendering a resort here highly proper, and clear of all suspi-
cion of any design to promote expense or litigation. If, however, the defect
x1007 2bpears ¥on the bond itself, the interference of this court will still
1 depend on a question of expediency, and not on a guestion of juris-
diction.”!

The court forbears to analyze and compare the various decisions which
have been made on this subject in England ; because, after onsidering
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them, much contrariety of opinion still prevails, both on the general ques-
tion of jurisdiction, where the instrument is void at law, on its face, and on
the expediency, in this particular case, of ganting a perpetual injunction, or
decreeing the deed to be delivered up and cancelled ; and because we think
that, although the prayer of the bill be rejected, the decree of dismissal
ought to be modified. The defendants, in their answer, insist upon their
title both at law and in equity, and on being left free to assert that title, if
they shall choose so to do : “a general dismissal of the bill, with costs, the
court assigning no reason for that dismission, may be considered as a decree
affirming the principles asserted in the answer ; as leaving the defendants
at full liberty to assert their title, in another ejectment, and as giving some
countenance to that title.”

We also think, that the bill ought not to have been dismissed with costs.
In addition to the fact, that the controversy respecting the title was not
abandoned by the defendants, a fact which is entitled to some influence on
the question of costs, other considerations bear on this point. The bill prays
that the defendants might be enjoined from committing waste, whilst they
retained possession of the premises ; that a receiver might be appointed, and
that an account of rents might be taken. These are proper objects of equity
jurisdiction. If they had been accomplished, when the decree was pro-
nounced, the bill might have been dismissed, but not, so far as is disclosed
by the rccord, with costs. The defendants were not, we think, entitled to
costs. We are, therefore, of opinion, that the decree of the circait court
ought to be so modified, as to express the principles on which the bill of the
plaintiffs is to be dismissed, and ought to be reversed, as respects costs.

Tars cause came on to be heard, on the transcript of the record from the
cireuit court of the United States for the district *of Kentucky, and £ 101
was argued by counsel : On consideration whereof, this court is of [
opinion, that the decrce of the circuit court ought to have shown that the
bill was dismissed, because the deed therein mentioned, being void at law,
for matter apparent on its face, the plaintiff had not shown any circum-
stances which disclosed a case proper for the interference of a court of
equity to relieve against such void deed. And this court is further of
opinion, that so much of the said decree as dismisses the bill, with costs, is
crroneous and ought to be reversed. This court doth, therefore, reverse
and annul the said decree, and direct that the case be remanded to the said
cireunit court, with directions to modify the same according to the prineiples
of this decree ; and the parties are to bear their own costs in this court.

6 Per.—5 65




*102 SUPREME COURT

[Jan’y

#*The Lessce of Morprcar Levy, Evizasera Levy, Cmapmany Levy and
Rosmva his wife, Berza IIarr, Berna Comey, Ruiva MorpEcATL,
Frora Lrvy and Jacos Hexry ». Prrer McCARTEE.

Descent.— Alien ancestor.

Under the laws of New York, one citizen of the state cannot inherit in the collateral line to the
other, when he must take his pedigree or title through a deceased alien ancestor;! the legislature
must be presumed to use words in their known and ordinary signification, unless that sense be
repelled by the context; ‘“the common law” is constantly used in contradistinction to the
statute law.

Descents are, as is well known, of two sorts, lineal, as from father to son, or grandfather to son
or grandson ; and collateral, as from brother to brother, and cousin to cousin, &c.; they are
also distinguished into mediate and immediate. But here, the terms are susceptible of different
interpretations, which circumstance has introduced some confusion into legal discussions, since
different judges have used them in different senses ; a descent may be said to be mediate or
immediate, in regard to the mediate or immediate descent of the estate or right; or it may be
said to be mediate or immediate, in regard to the mediateness or immediateness of the pedigree
or degree of coasanguinity. Thus, a descent from the grandfather, who dies in possession, to
the grandchild, the father being then dead, or from the uncle to the nephew, the brother being
dead, is, in law, an immediate descent, although the one is collateral and the other lineal; for
the heir is in the per, and not in the per and cwi. On the other hand, with reference to the
line of pedigree or consanguinity, a descent is often said to be immediate, when the ancestor
from whom the party derives his blood is immediate, and without any intervening link or
degree ; and mediate, when the kindred is derived from him, mediante aliero, another ancestort
intervening between them.

That an alien has no inheritable blood, and can neither take land himself by descent, nor transmi
land from himself to others by descent, is common learning.

The case of Collingwood ». Pace, 1 Vent. 413, furnishes conclusive evidence that, by the cornmon
law, in all cases of mediate descents, if any mediate ancestor through whom the party makes
his pedigree as heir, is an alien, that is a bar to his title as heir.

Cerrrricate of Division from the Circuit Court for the Southern Dis-
trict of New York. In that court, the lessee of the plaintiffs instituted an
action of ejectment, for the recovery of certain real estate in the city of New
York. The jury found the following special verdict :

And the jurors aforesaid, upon their oaths aforesaid, do further find, that,
at the time of the commencement of this suit, to *wit, on the 22d day

x ]
103] o¢ April, in the year 1828, the said defendant, Peter McCartee, was

1 Under the revised statutes of New York, a
person may take lands by descent, though he
derive title through a collateral relation, who
was an alien. McCarthy ». Marsh, 5 N. Y, 263.
The alienage of a common grandfather, does
not impede the descent between cousins, the
children of brothers and sisters, who were
citizens ; the descent between brothers and
their descendants is immediate. McGregor v.
Comstock, 3 N. Y. 408. But the statute does
not enable a person to take an estate of in-
heritance by descent, who deduces title through
a living alien relative, who would himself in-
herit, but for his alienage. McLean ». Swanton,
18 N. Y. 535. Thus, where an alien purchases
Jands, and after being neaturalized, dies intcs-
tate, the lands cannot descend to nephews and
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nieces, claiming through a living alien mother,
but will rather pass to a second cousin, who is
a naturalized citizen. Larrean v». Davignon,
1 Sheld. 128. 8o, the children of a surviving
alien sister cannot inherit, though themselves
citizens. Renner ». Mueller, 12 J. &. Sp. 535.
Alienism is an impediment to taking lands by
descent, only when it comes between the stock
of descent and the person claiming to take; if
some of the persons who answer the description
of heirs, are incapable of taking, by reason of
alicnage, they are disregarded, and the whole
title vests in those heirs competent to take,
provided they are not compelled to trace the in-
heritance through an alien. Luhrs ». Iimer,
80 N. Y. 171; s. ». Leary v». Leary, 50 How
Pr. 122, e
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in the possession of the lands and premises in question in this suit, known
and described as a house and lot No. 47, fronting on Murray street, in the
city of New York. And the jurors aforesaid, upon their oaths aforesaid, do
further find, that Philip Jacobs, late of the city of New York, on the 6th
day of October, in the year 1818, was seised in fee-simple of the said prem-
ises in question, and on that day, the said Philip Jacobs died, being so seised
thereof, and leaving no child born to him, the said Philip Jacobs, but his
wife Klizabeth was then pregnant of a female child, which was born alive,
on the 23d day of January, in the year 1819, which female child continued
to live, until the 5th day of April, in the year 1821, aud then the said child
died, without issue. And the jurors aforesaid, upon their oaths aforesaid,
do further find, that the said Philip Jacobs was born in Germany, and that
he came to the city of New York, before the year 1772, where he resided in
that year, and that he continued to reside there, until his death. And the
jurors aforesaid, upon their oaths aforesaid, do further find, that the said
Philip Jacobs had one brother only, and his name was Simon Jacobs, who
was algo born in Germany, but who went to England, and resided in London,
from the year 1765 till his death, in the year 1807 ; that said Simon Jacobs
never came to America ; that said Simon Jacobs had two sons, to wit, Jacob
and Abraham ; that the said son Jacob came from London to New York, in
the year 1808, and remained at New York a short time, and then went to
Canada, where he soon after died, having never been married; and the
other son of said Simon Jacobs never was in America, and now resides in
England ; and the said Philip Jacobs also had a sister, who was born in
Germany, and lived and died there, leaving several children, born and resid-
ing there. And the jurors aforesaid, upon their oaths aforesaid, do further
find, that the father and mother of the said Philip Jacobs were born in
Germany, and they both died, before the death of said Philip Jacobs. And
the jurors aforesaid, upon their oaths aforesaid, do further find, that Leip-
man Cohen was brother of the mother of the said Philip Jacobs ; that the
sald Leipman Cohen and his wife, *were also born in Germany ; that (%104
they had children, three sons, to wit, Philip, Moses and Elias; and t
three daughters, Jane, Mary and Catharine ; that all the said children of
Leipman Cohen were born in Germany ; that said Leipman Cohen, with his
said children, removed to England, many years before the year 1822, and
continued to reside in England until his death. And the jurors aforesaid,
upon their oaths aforesaid, do further find, that the said Philip, son of Leip-
man Cohen, came from London to America, and resided in South Carolina,
from the year 1772 until the year 1786, when he died, without issue, having
never been married. And the jurors aforesaid, on the oaths aforesaid, do
further find, that Moses Cohen, son of the said Leipman Cohen, came from
London to the city of New York, in the year 1772 ; that in the same year,
the said Moses Cohen went to Charleston, South Carolina, where he married
Judith de Lyon ; that he soon after removed to Savannah, in Georgia, and
resided there, from the year 1774 until his death, which occurred in the year
1791 ; that the said Moses Cohen had two daughters of his said marriage, to
wit, Rhina and Bella, who were born in Cbarleston or Savannah aforesaid,
and the said Rhina is now forty-one years of age, and is the widow of
Mordecai, and was such widow, at the commencement of this suit ; the said
Bella Cohen is now forty years of age ; and the said Rhina and Bella have
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resided within the United States of America, ever since their birtn. The
said Bella Cohen has never been married. The said Rhina and Bella are
now alive, and reside in Charleston aforesaid, and are the only children of
said Moses Cohen, and are two lessors of the plaintiff in this suit. And the
jurors aforesaid, upon their oaths aforesaid, do further find, that Mary, one
of the daughters of said Leipman Cohen, was lawfully married to Mordecal
Levy, in London aforesaid, where she and her said husband continued to
reside, until their death ; and they had of such marriage five children, to
wit, one son named Emanuel, and four daughters, to wit, Jane, Bella,
Hannah and Flora, which children were all born in London aforesaid ; and
they all came to Charleston, in South Carolina, between the year 1788 and
the year 1792. The said Bella Levy afterwards married Daniel Hart, and is
now his widow, and resides in Charleston aforesaid. The said Hannah Levy
#105] is now the wife *of Moses Davis, .and resides in the city of New
York. Said Flora Levy married Michael Emanuel, before she came
from London to Charleston ; and she and her said husband both died in
Charleston, in South Carolina, leaving their children there, to wit, Michael,
Nathan, Simon, Joel, Charlotte, and another daughter, whose name is
unknown. The children of said Flora, by her said husband, Michael
Emanuel, were all born in England. The said Charlotte, and the other
daughter of Flora Emanuel, whose name is unknown, were never married,
and they are both death. And the jurors aforesaid, upon their oaths afore-
said, do further find, that the said Emanuel Levy, the son of Mary and
Mordecai Levy, died in the year 1816, leaving lawful issue, to wit, a son
named Mordecai Levy, one of the lessors of the plaintiff, now living in the
state of South Carolina ; a daughter, Flora, who married Chapman Levy, of
South Carolina, and died in the y:ar 1823, leaving a daughter named Flora,
one of the lessors of the plaintiff, now living in South Carolina aforesaid,
and six years old. Said Emanuel Levy also left another daughter, named
Rosina, who was married to the said Chapman Levy, after the death of her
said sister Flora. The said Chapman Levy and Rosina his wife, are two of
the lessors of the plaintiff, and reside in the state of South Carolina afore-
said, and the said Rosina has died since the commencement of this suit,
leaving an infant son of her said marriage, named Edward Anderson Levy ;
and the said Emanuel Levy also left a danghter named Elizabeth, who is
now living, aged fifteen years, and is one of the lessors of the plaintiff, and
resides in South Carolina aforesaid. All the said children of the said
Emanuel Levy were born in Charleston aforesaid, and the said Chapman
and all his children were born in South Carolina. And the jurors aforesaid,
upon their oaths aforesaid, do further find, that Catharine, onc of the said
daughters of Leipman Cohen, died unmarried and while an infant ; that the
son of said Leipman Cohen, named Elias, had children and is dead ; and
that the said Elias and kis children were born in Germany, and have never
been in America. And the jurors aforesaid, upon their oaths aforesaid, do
further find, that the said Leipman Cohen and his wife, and their children,
and the said Philip Jacobs and his said brother Simon Jacobs, and their
%1061 father and mother, were all natives of Germany, and *were all Jews.
1 And the jurors aforesaid, upon their oaths aforesaid, do further find,
that the said land and premises in question in this suit are of the value of
more than two thousand dollars. And the jurors aforesaid, upon their oaths
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aforesaid, do further find, that, on the 7th day of September, in the year
1818, the said Philip Jacobs, being seised in fee-simple of the said lands and
premises, made his last will and testament in writing, and signed, sealed
and published, and declared the same as and for his last will and testament,
in the presence of three credible witnesses, who, at his request, and in his
presence, and in the presence of each other, severally subscribed their names
as witnesses thercto ; that the said will remained unrevoked and uncancelled
at the time of the death of the said Philip Jacobs; and which will and
testament is in the words and figures following, to wit : After giving certain
legacies, and making provision for his wife, the testator proceeds to dis-
pose of his real estate as follows :

It is my will, that if, at the time of my decease, there shall be any child
of mine alive, that then all the rents and profits of my real estate shall be
received by my executors hereinafter named, or the survivor or survivors of
them, and be applied by him or them to the support, maintenance and edu-
cation of such child, until such child ‘attain the age of twenty-one years, or
intermarry ; and if, from the yearly application of such rents and profits to
the purposes aforesaid, there should be a surplus remaining, the said execu-
tors, or the survivor or survivors of them, shall, from time to time, in his or
their discretion, invest the same in some safe stock, for the benefit of said
child, to be paid over to such child, at the age of twenty-one years, er on
marriage, whichever cvent shall first take place ; and that my said execu-
tors, or the survivor or survivors of them, receive for such their trouble and
attention such sums as the law may allow. Item: After the payment of
all legacies and other bequests contained in this my last will, 1 do hereby
give, devised and bequeath all the rest, residue and remainder of my estate,
real and personal, to the Orphan Agylum society in the city of New York,
to be applied to the charitable purposes for which said association was estab-
lished ; this bequest to take effect immediately after all other debts and leg-
acies are paid, *if I should leave no child at the time of my death, or, .
if I should leave a child, then upon the death, intermarriage, or the L bt
attaining the age of twenty-one years by such child. Item: I do hereby
devise and bequeath unto my said exccutors, or the survivor or the survivors
of them, or such of them as may act in the premises, all my real estate, of
whatsoever nature or kind the same may be, subject to the trusts aforesaid;
and it is my will, that whenever such child shall attain the age of twenty-
one years, or marry, that my real estate be sold by my said executors, or the
survivor or survivors of them, or such of them as may act herein, and the
one-half of the proceeds thereof paid to my said child, if the said child shall
attain the age of twenty-one years or marry. And lastly, I do nominate
and appoint my worthy friends, Peter McCartee, Richard Cunningham and
John Anthon, all of the city of New York, Esq’s, to be the executors of
this my last will and testament. In witness whereof, I, the said Philip
Jacobs, have hereunto set my hand and seal, the 7th day of September
1818.

[r. 8] Prmir Jacoss.”

But whether or not, upon the whole matters aforesaid, by the jurors
aforesaid, in form aforesaid found, the said Peter McCartee, is guilty of the
trespass and ejectment above mentioned, the jurors aforesaid are ignorant ;
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and therefore, they pray the advice of the said circuit court of the United
States of America for the southern district of New York, in the second cir-
cuit ; and if, upon the whole matter aforesaid, it shall seem to the said court
that the said plaintiff is entitled to the possession of the said land and prem-
ises claimed by the plaintiff in this suit, or of any part thereof, then the
jurors aforesaid, upon their oaths, aforesaid, say, that the said Peter McCar-
tee is guilty of the trespass and ejectment aforesaid, in manner and form as
the said James Jackson hath above thereof complained against him ; and in
that case, they assess the damages of the said James Jackson, on occasion
of the trespass and ejectment aforesaid, besides his costs and charges by him
about his suit in that behalf expended, to six cents, and for his costs and
charges to six cents. But if, upon the whole matter aforesaid, it shall seem
to the said court that the plaintiff is not entitled to the possession of the
said land and premises so claimed by the plaintiffs as aforesaid, *nor
of any part thereof, then the jurors aforesaid, upon their oaths afore-
said, say, that the said Peter McCartee is not guilty of the trespass and
ejectment aforesaid, in manner and form as the said James Jackson hath
above thereof complained against him.

And at the October term of the court, 1829, the cause came on for
argument upon the said special verdict. And at the said argument, before
the said judges, it was contended by the plaintiff’s counsel, on his part, that
the said lessors, Bella Cohen and Rhina Mordecai, were capable of taking
the premises described in said special verdict, whereof the said Philip
Jacobs died seised, as therein stated, as heirs-at-law of the said Jacobs, and
his said child ; and that the said estate descended and came to the said
Bella and Rhina, notwithstanding the alienism of the mother of the said
Philip Jacobs, and his maternal uncle, Leipman Cohen, and their father ;
but on the part of the defendant, it was contended by his counsel, that, by
reason of the said alienism of the said mother of the said Philip Jacobs, and
his said maternal uncle, the said estate did not descend and come to Bella
Cohen and Rbina Mordecal ; and upon this question, which thus occurred
before the said court, the opinions of the said judges were opposed ; and
upon request of the counsel for the plaintiff, the point on which said
disagreement happened is stated as above set forth, under the direction of
the said judges, in order to be certified to the supreme court of the United
States.

*108]

The case was argued by Hoffiman, for the lessors of the plaintiffs ; and
by Wirt, for the defendants.

Story, Justice, delivered the opinion of the court.—This case comes
before the court upon a certificate of division of opinion of the judges of
the circuit court for the southern district of New York, in a case stated in
a special verdict.

Philip Jacobs, an American citizen, died in 1818, seised of certain real
estate, in the state of New York, having made his last will and testatment ;
but the land in controversy in the present suit (which is an ejectment) is
supposed by the plaintiff to be intestate estate. Two of the lessors of the
plaintiffs, Bella Cohen and Rhina Mordecal, are citizens of South Carolina,
and claim to be the heirs-at-law of the testator and of his *posthumous
child, and as such are entitled to the premises. They are the children
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of Moses Cohen, who was the son of Leipman Cohen, an alien, and the
maternal uncle of the testator, and as such claim to be his next of kin. The
mother of the testator (who was also an alien), and the said Leipman Cohen
and Moses Cohen are dead. The testator died, leaving his wife pregnant,
who was afterwards delivered of a posthumous child, who died in infanecy,
in 1821, and who took certain estates under the will, not now material to be
mentioned. Under these circumstances, the question arises, whether the
said lessors of the plaintiffs, notwithstanding the alienage of the intermediate
ancestors through whom they make their pedmlee, are capable of taking
the premises, by descent from the testator or his posthumous child, as heirs-
at-law, under the laws of New York ; and this is the question upon which
the judges in the court below were divided in opinion. It resolves itself
into this ; whether one citizen can inherit, in the collateral line, to another,
when he must make his pedigree of title through a deceased alien ancestor.

The question is one of purely local law, and as such, must be decided
by this court. By the 35th article of the constitution of New York, of
1777, it was ordained and declared, < that such parts of the common law
of England, and of the statute law of England and Great Britain, and of the
acts of the legislature of the colony of New York, as together did form
the law of the said colony, on the 19th of April 1775, shall be and continue the
law of this state, subject to such alterations and plovisions as the legisla-
ture of this state shall, from time to time, make concerning the same.” By
the statute of 11 & 12 Wm. IIL, ¢. 6, it is enacted, “that all and every
person or persons, being the king’s natural-born subject or subjects, within
any of the king’s realins or dominions, shall and may hereafter lawfully
inherit, and be inheritable, as heir or heirs, &c., and make their pedigrees
and titles by descent from any of their ancestors, lineal or collateral;
although the father and mother, or fathers and mothers, or other ancestor
of such person or persons, by, from, through or under whom he, she orthey
shall or may make or derive their title or pedigree, were or was, or is or
are, or shall be, born out of the king’s allegiance, &c., as freely, &c., as if:
such father, &c or *other ancestor, &e., had been naturalized or
natural- bom subJeetb, &e.

It has been argued at the bar, that this statute of William YII. extend-
ing to all his subjects, within all his dominions, constituted a part of the
statute law of England which wasin force, and formed a part of the law of
New York, in the year 1775 ; and as such was recognised by the constitu-
tion of New York. But assuming, for the sake of the argument, that this
is s0, still the inquiry will remain, whether it was in force in New York, at
the time of the present descent cast ; for if it was at that time repealed, it
has no bearing on the present casc. By an act of the legislature of New
York, passed on the 27th of February 1788, ch. 90, § 88, it is enacted, “that
none of the statutes of England or Great Britain shall be considered as laws
of this state.” And by the statute of descents of New York, of the 23d of
February 1786, ch. 12,1t is enacted, “that in all cases of descents, not particu-
larly provided for by this act, the common law shall govern.” These statutes
were in full force, at the time of the descent cast in the present case ; and
of course, govern the rights of the parties.

It has been argued, that the reference to the common law, in the statute
of descents of 1786 includes not only the common law, propelly so called,
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but the alterations and amendments which have been made in it by British
statutes, antecedent to the American revolution ; and that the repeal of the
Jritish statutes, by the act of 1778, repealed them only as statutes, but left
them in full vigor and operation, so far as they then constituted a part of
the law of New York ; thus making them, in some sort, a part of its common
iaw. We cannot yield to the argument in either respect. The legislature
must be presumed to use words in their known and ordinary signitication,
unless that sense be repelled by the context. The common law is constantly
and generally used in contradistinction to statute law. This very distinc-
tion is pointed out in the clause of the constitution of New York, already
cited, “such parts of the common law of England, and of the statute law of
England and Great Britain, and of the acts, &c., which did from the law
of the said colony on the 19th of April 17%5, shall continue he law of the
state.” It is too plain for argument, that the common law is here spoken of,
N inits appropriate sense, as the *unwritten law of the land, independ-
111] 5 ; A
1 ent of statutable enactments. The same meaning must be applied
to it, in the act respecting descents of 1786. That act propounds a scheme
of descents, varying in many respects from the common law ; and then
provides, that in all cases of descent, not provided for by the act, the com-
mon Jaw shall govern. If it had been intended to recognise any statute
cnactments of England, we should naturally expect to find some clear
expression of such an intention, by some appropriate words. None suchare
given ; and it is, therefore, not to be doubted, that the common-law canons
of descent were referred to, and made the basis of descent, in all cases not
otherwise positively provided for. In England, the canons of descent, by
the common law, are never confounded with descents specially authorized
by statute, and the statute of New York refers, not to any peculiar law of
that state, then existing, but to the common origin of our jurisprudence, the
common law of England.

There is still less reason for giving the meaning contended for to the
repealing clause of the act of 1788; for that would be a plain departure
from the very words of the act, without any necessity for such a construe-
tion. The words are, “ that none of the statutes of England, &e., shall be
considered as laws of this state.” The “statutes of England” can mean
nothing else but the acts of parliament. The object was not to repeal some
existing laws, but to repeal laws then in force in New York. It would be
almost absurd, to suppose that the act meant to repeal the statutes of Eng-
land, which had no operation whatever in that state. What were the
British statutes then in force 2 Plainly, those referred to, and continued in
force by the 35th article of the constitution already quoted. The repeal,
then, was co-extensive with the original adoption of them. In any other
view of the matter, this extraordinary consequence would follow, that the
legislature would solemnly perform the vain act of repealing, as statutes,
what, in the same breath, it confirmed as the common law of the state; .
that it would propose a useless ceremony ; and by words of repeal, would
intend to preserve all the existing laws in full force. And this, it may be
added, it would be doing, at the same time, that by contemporancous legis-
lation, at the same session, as well as in the same act, it was revising, and
incorporating into the text *of its own laws, many of the old Eng-
lish statutes, which had previously been, by adoption, a part of its
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jurisprudence. Such a course of proceeding would be consistent and intel-
ligible, and in harmony with a design to repeal all the English statutes
which were not revised and re-enacted ; but it would be unintelligible
and inconsistent with a design to retain them all as a part of its own
common law.

We think, then, that the statute of William ITIL. constituted no part of
the law of New York, at the time when the present descent was cast; and
that the case must rest for its decision exclusively upon the principles of the
common law. The residue of this opinion will, therefore, be exclusively
confined to the consideration of the common law applicable to it.

In order to clear the way for a more exact consideration of the subject,
it may be proper to take notice of some few distinctions in regard to
descents, which are of frequent occurrence in the authorities. Descents are,
as is well known, of two sorts ; lineal, as from father or grandfather to son
or grandson, and collateral, as from brother to brother, and cousin to cousin,
&e.  They are also distinguished into mediate and immediate descents ; but
here, the terms are susceptible of different interpretations; which circum-
stance has introduced some confusion into legal discassions, since different
judges have used them in different senses. A descent may besaid to be medi-
ate or immediate, in regard to the mediate or immediate descent of the estate
of right ; or it may be said to be mediate or immediate, in regard to the
mediateness or immediateness of the pedigee, or degrees of consanguinity.
Thus, a descent {rom a grandfather, who dies in possession, to the grand-
child (the father being then dead), or from the uncle to the nephew (the
brother being dead), is, in the former sense, in law, an immediate descent,
although the one is collateral and the other lineal, for the heir is in the per,
and not in the per and cwi. And this, in the opinion of Lord Chief Justice
Bripexan, Collingwood v. Pace, Bannister’s Rep. of Sir O. Bridgman 410,
418, is the true meaning and application ot the terms. So they are used by
Lord Coxe in his first Institute, Co. Litt. 10 8. On the other hand, with
reference to the line of pedigree or consanguinity, a deseent is often said to be
immediate, *when the ancestor from whom the party derives his blood, .
isimmediate, and without any intervening link or degrees, and mediate, [*134
when the kindred is derived from him, mediante altero, another ancestor
intervening between them. Thus, a descent in lineals, from father to son,
is, in this sensc, immediate ; but a descent from grandfather to grandson
(the father being dead), or from uncle to nephew (the brother being dead),
is deemed mediate ; the father and the brother being, in these latter cases,
the medium deferens, as it is called, of the descent or consanguinity. And
this is the sense in which Lord HaLE uses the words, assigning as a reason,
that he calls it a2 mediate descent, because the father or brother is the me-
dium, through or by whom the son or nephew derives his title to the grand-
father or uncle. Collingwood v. Pace, 1 Vent. 413, 415 ; s. ¢. 1 Keb. 671.
And in this sense, the words are equivalent to the mediate and immediate
ancestors. In the great case of Collingwood v. Pace, upon which we shall
hereafter comment at large, these distinctions were insisted on by the
learned judges already referred to, with much particularity ; and they will
help us to understand the reasoning of the court with more readiness and
:ﬁzcuracy. ‘We shall constantly use the words in the sense adopted by Lord

ALE.

73




113 SUPREME COURT [Jan’y
Levy v. McCartee.

That an alien has no inheritable blood, and can neither take land himself
by descent, nor transmit land from hlmself to others by descent, is common
learning, and requires no reasoning to support it. If we were to trust to
the doctrines promulgated by elementary writers, it is no less true, that
alienage in any mediate ancestor will interrupt the descent between persons,
who are capable of taking and transmitting land by descent. It is so laid
down in Comyn’s Digest, Alien, C, 1, a work of rare excellence and accuracy ;
and in Bac. Abr. Alien, C: and it is implied in the text of Blackstone’s
Commentaries (2 Bl. Com. 250), where the only exception admitted is of a
descent from brother to brother. Lord Coxx, in his first Institute (Co.
Litt. 8 a), says, that “If an alien cometh into England, and hath issued two
sons, these two sons are indigene, subjects born, because they are born with-
inthe realm ; and yet if one of them purchaselands in fee, and dieth without
issue, his brother shall not be his heir, for there was never any inheritable

blood between the father and them and *where the sons, by no
M} possibility, ca,n be heirs to the father the one of them shall not be
heir to the other.” The case put by Lord COhE of a descent from brother
to brother, afterwards became an exceedingly vexed question, and was finally
resolved in the case of Collingwood v. Pace, in favor of the descent from
brother to brother, by seven judges against three, on deliberate argument
before all the judges in the exchequer chamber, upon an adjournment of
the cause from the common pleas. All the judges gave opinions seriatim ;
but the whole case turned upon the point, whether the descent was to be
considered as mediate or immediate. Three judges (Lord Chief Justice
Bripeaax, TyrreLr, J., and KevLyNa, J.) were of opinion, that the descent
from brother to brother was not immediate, but mediate through the father
(mediante paire); the other judges were of opinion, that by the common law,
the descent from brother to brother was immediate, and not through the
father as a mediwm deferens. The case is reported in various books, 'md in
all of them, considering its magnitude and importance, in a very imperfect
and unsatisfactory manner. Tke original arguments and opinions in the
common pleas are given in 1 Keb. 65 ; and in the exchequer chamber in
1 Keb. 174, et seq., 216, 265, 538, 579, 585, 603, 670, 699 ; in 2 Sid. 193 ; and
very briefly in 1 Lev. 59, s. ¢. Hardr. 224, The opinion of Lord Hate is
reported at large in 1 Vent. 413 ; and Mr, Bannister, in his excellent edition
of the judgments of Lord Chief Justice BRID6MAN (p. 410, 414), has recently,
and for the first time, given us the opinion of this eminent judge from his
own manuseript. It is a most luminous and profound argument, and contains
a large survey of the whole doctrine of alienage. In this opinion, the special
verdict is set forth and thus rids us of some of the obscurities thrown upon
it in the former reports.

The substance of the facts is as follows : Robert Ramsay, an alien, born
in Scotland, before the accession of the crown of England to King James,
had issue four sons, aliens, viz., Robert, Nicholas, John, afterwards Earl
of Itchderness, and naturalized by an act of parliament in 1 Jac. L, and
George, naturalized by an act of parliament, 7 Jae. L., who afterwards had
issue John, the plaintiff’s lessor, bom in England. Nicholas had issue
¥1151 Patrick, born in England, in *1618, who had issue William, born in

1 England, who was tl)en llvmg John the earl, having purchascd the
rectory of Kingston, in question in the case, died selsed thereof, withount
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issue, in January, 1 Car. I. (1625). Afterwards, in July 1636, George died
leaving issue the said John, the lessor of the plaintiff ; afterwards, in May
1638, Nicholas died, leaving the said Patrick his only son living. It did not
appear, when Robert, the eldest son, died ; but he left three daughters, all
aliens born, then living. The question was, whether John, the lessor of
the plaintiff, the son of George, would take the premises, as heir by
descent, to the earl, his uncle, or for want of an heir, the rectory should
escheat to the crown. In the argument of the case by the judges, we are
informed, both by Lord IIare and Lord Bripemax, that three things were
agreed to, as unquestionable, by all of them. 1. That neither the daughters
of Robert, the son of Robert, being aliens, nor Patrick, the son of Nicholas,
though born in England, can inherit, because his father, through whom he
must convey his pedigree, was an alien. 2. That as the estate cannot
descend to them, so neither do any of them stand in the way to hinder the
descent to George. The difference has been often put between the case of
a son or brother, aliens, who are in law as non existentes, and the brother or
son of a person attainted, as to this point. 3. That there is no difference
between the descent to George and the descent to John, his son, the lessor
of the plaintiff, who, jure representationis, is the same with the father, If
George, having survived John, the earl, might have inherited the estate, so
will John, the son, who represents him. So that the point of the case came
to this, whether, if two brothers of alien parents, both naturalized by acts
of parliament, and the one purchaseth lands and dies, the lands shall descend
to the other. And so it is put by Lord Bripeyax and Lord Hare. In
regard to Patrick, the son of Nicholas, it is material to observe, that as
Nieholas survived John, the earl, he would, except for his being an alien,
have been capable to inherit the latter. But, being alive, he would inter-
cept the descent to Patrick, who was a native-born subject, according to the
principles of common law stated by this court in MeCreery v. Somerville,
9 Wheat. 854. The learned judge, however, in Collingwood v. Pace takes
no particular notice of the *fact, that Nicholas was living at the ¥118
death of John, the earl ; but treats the case exactly in the same man- (118
ner as if he had been then dead ; and apparently, relies on no distinction as
arising from that fact. But George, the brother of John, the earl, survived
him, and being a naturalized subject, was capable of taking by descent from
him, unless the alienage of his father Robert (whether dead or living) inter-
rupted the descent; and John, the lessor of the plaintiff, jure representa-
tionis, derived his title directly from his father.

Having stated these preliminaries, which are necessary for a more clear
understanding of the case, it may be added, that the case furnishes conclu-
sive evidence, that by the common law, in all cases of mediate descents, if
any mediate ancestor through whom the party makes his pedigree, as heir,
is an alien, that is a bar to his title as heir, for the reasons stated by Lord
CoxE, that such an alien ancgstor can communicate no inheritable blood. This
was admitted by all the judges, as well as by those who were in favor of the les-
sor of the plaintiff, as by those who argned the other way. It wasnecessarily
the doctrine of the latter, for they held the alienage of the father a good bar
to the descent, deeming a descent from brother to brother to be a mediate de-
seent only, mediante patre. On the other hand, the seven judges, who were
for the lessor of the plaintiff, admitted the general doctrine, but contended,
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that it did not apply to the case of a descent from brother to brother, because it
was an immediate descent. And this constituted the whole controversy
between them ; that is, whether the descent was mediate or immediate. It
will be our business to demonstrate this, by passages from the opinions of
Lord Bripemax and Lord HarLxr, who took opposite sides in the argument.
Their opinions are given at large, and in an authentic form. Those of the
other judges, who agreed with them respectively, are given by the reporters
in a very abridged and loose manner. But all of them manifestly assume
the same general basis of reasoning on this point, as will appear by refer-
ring to their opinions in 2 Sid. 193, and 1 Xeb. 579, 585, 603, 670, 699.
In the first place, we will begin with Lord Hare. He says, “In imme-
diate descents, there can be no impediment but what arises in the parties
*117] themselves. Tfor instance, the father *seised of lands, the impedi-
4 ment that hinders the descent must be cither in the father or the son ;
as if the father or the son be attaint or an alien. In mediate (printed,
immediate, by mistake, as the context shows) descents, a disability of being
an alien, or attaint in him that I call a medius ancestor, will disable a per-
son to take by descent, though he himself hath no such disability. Ior
instance, in lineal descents ; if the father be attaint, or be an alien, and hath
issue, a denizen born, and dies in the life of the grandfather, the grand-
father dies seised ; the son shall not take, but the land shall escheat. In
collateral descents, A. and B. brothers ; A. is an alien or attainted, and hath
issue, a denizen born ;(@) B. purchaseth lands and dies without issue, C.
shall not inherit ; for A., which was the medius ancestor, or medium deferens
of this descent, was incapable. And this is very apparent, in this very case ;
for by this means, Patrick, though a denizen born, and the son of an elder
brother, is disabled to inherit the earl. A. and B. brothers; A. isan alien
or person attainted, and hath issue C., and dies, and C. purchaseth lands,
and dies without issue ; B., his uncle, shall not inherit, for the reason before-
going ; for A. is a medius which was disabled. And if, in our case, Patrick,
the son of Nicholas, although a denizen born, had purchased lands, and died
without issue, John, his uncle, should not have inherited him, by reason of
the disability of Nicholas; and yet Nicholas himself, had he not been an
alien, could not immediately have inherited to his son, but yet ke is a block
in the way of John.” Collingwood v. Pace, 1 Vent. 415-6 ; s. p. Ibid. 419,
423. See also s. ¢. 1 Keb. 671, &c. These passages distinctly establish the
doctrine contended for in all cases of mediate descents, in the sense given to
these terms by Lord IIaLk ; that is, that an alien mediate ancestor, through
whom the party must claim, is a bar to the descent. The cases put of a
descent from grandfather to grandson, the father being an alien and dead,
and of a descent from an uncle to a nephew, the brother being an alien and
dead, are direct to the point, and are put as unquestionable. Lord HALE
#1181 also cites, in illustration *of this doctrine, Grey’s Case, D_yer 2174,
1 and Courtney’s Case, cited 1 Vent. 425! Bannister’s O. Bridg. 452.
Both of these were cases of attaint in the mediate ancestor, creating an
incapacity to inherit; and although, in some cases there is a difference

(@) The word *‘denizen” is used in the common law, in a double sense; it some-
times means a natural-born subject; and sometimes, a person who, being an alien, has
been denizenized by letters-patent of the crown. Co. Litt. 129 a; Id. 8 ¢; Com. Dig.
Alien, D ; Bannister 433.
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between alienage and attaint, where the claim is not through the ancestor,
yet where the claim is through him, there is no difference. The disability
equally applies to each, and breaks the inheritance. Lord Harr takes notice
of this distinction, in another part of his argument, in speaking of the dis-
ability of an alien, which is general or original to himself, in reference to
inberitance ; and where it is consequential or consecutive disability, that
reflects to an alien from one that must derive by or through him, though
he perchance be a natural-born subject. Thus, he says, “in respect to this
incapacity (personal), he doth resemble a personal attaint, yet with this
difference. The law looks upon a person attaint as one that it takes notiee
of ; and therefore, the eldest son attaint, overliving his father, though he
shall not take by descent, in respect of his disability, yet he shall hinder the
descent of the younger son. DBut if the eldest son be an alien, the law
takes no notice of him, and therefore, as he shall not take by descent, so he
shall not impede the descent in his younger brother. A consequential con-
secutive disability, that reflects to an alien from one, that must derive
by or through him, though he perchance be a natural-born subject (doth im-
pede).(«) As in our case, though Patrick, the son of Nicholas, be a natural-
born subject, yet, because Nicholas his father was an alien, there is a consecu-
tive impediment derived upon Patrick, whercby he is consequentially disabled
to inherit John his uncle ; and this consecutive disability is parallel to that
which we call corruption of blood, which is a consequent of attainder. If
the father be attained, the blood of the grandfather is not corrupted ; no,
nor the blood of his son ; though he could not inherit him, but only the
blood of the father. But that corruption of blood in the father draws a
consequential impediment upon the son to inherit the grandfather ; because
the father’s corruption of blood obstructs the transmission of the heredi-
tary descent between the grandfather and the son.” 1 Vent. 417-8.
*Lord ALk afterwards proceeds to state the reasons, why, notwith- 119
standing the general rule, he was of opinion, that in the case at bar, [
George, and by parity of reasoning, his son John, the lessor of the plaintiff,
could inherit to the earl. “My first reason,” says he, ¢is, because the
descent from brother to brother, though it be a collateral descent, yet it is
an immediate descent ; and consequently, upon what has been premised at
first, unless we can find a disability or impediment in them, no impediment
in another ancestor will hinder the descent between them.” 1 Vent. 423,
He then proceeds to establish his doctrine, that it is an immediate descent,
and that in this respect, it differs from all other collateral descents whatso-
ever. Ile then adds, “If the father, in case of a descent between brothers,
were such an ancestor as the law Jooks upon as a medium, that derives the
one descent from the other, then the attainder of the father would hinder
the descent between the brothers. But the attainder of the father doth not
hinder the descent between the brothers : therefore, the father is not such a
medium or nexus as is looked upon by law as the means deriving such
descent between the two brothers.” 1 Vent. 425.

These passages from Lord HaLz’s opinion have been cited the more at
large, because they afford a satisfactory answer to the argument at the bar,

(2) These words are not found in Vent. 417; but the immediate context shows
that they are omitted by mistake, and the sentence is left imperfect.
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as to the incongruity and inconclusiveness of his reasoning ; and establish
beyond controversy, that in his opinion, the common law interrupted the
descent, wherever a mediate ancestor was either an alien or attaint ; and that
the case of a descent from brother to brother was excepted, because the
descent was immediate.

Let us now proceed, in the next place, to the opinion of Lord Bripeman.
He begins, by stating the very same proposition as Lord Harr. “It hath
been inferred,” says he, “that in immediate descents, there can be no impedi-
ment but what ariseth in the parties themselves. But in mediate descents,
it is agreed, the disability of being an alien, or attainted in him, that is the
medius antecessor, will disable the other, though he have no such disability.
And therefore, Patrick, here, though born in England, cannot inherit John,
his uncle, nor John to him, by reason of the dixability of Nicholas, the
medius antecessor. But it is said, that the descent from brother to brother,
1901 *though it bf% a collateral descent, yet it is an immediate descent, and
4 50 no impediment could hinder a descent between them.” Bannister
418, 436. And the whole of his argument is then employed in an attempt
to disprove that the descent between brothers is, by the common law,
immediate, and in affirming the doctrine of Lord Coxx in Co. Litt. 8 @, for
the same reason, viz., there is no inheritable blood between them, otherwise
than mediate patre. Bannister 457, 442, 443, 445, 460. It is unnecessary
to go over that reasoning, because it proceeds upon the ground, as conceded
and clearly established in the common law, that there can be no title made
by descent, where there is a mediate alien ancestor, unless it be the case of
a descent from brother to brother.

The case of Collingwood v. Puace, then, does conclusively establish the
doctrine of the common law to be, by the admission of all the judges, that
if the pedigree must be traced through a mediate alien ancestor, the party
cannot take by descent, for the inheritable blood is stopped, and there iz a
flat bar to the assertion of any title derived through the alien. So that the
elementary writers are fully borne out in their assertions on this subject.
See Com. Dig. Alien, C; Bae. Abr. Alien, C ; Cruise’s Dig. tit. 29, ch. 2,
§ 20 ; York on Forfeiture 72 5 8 Salk. 129 ; Duroure v. Jones, 4 T. R. 300.

The preamble to the statute of 11 & 12 William IIL, c. 6, also affords
strong evidence of the antecedent state of the law on this point ; and that
the statute is remedial ; and not, as has been argued at the bar, in any respect
declaratory. It is in the following words : ¢ Whereas, divers persons born
within the king’s dominions are disabled to inherit, and make their titles by
descent from their ancestors, by reason that their father or mother, or some
other ancestor by whom they are to derive their descent, was an alien, and
not born within the king’s dominions, for remedy whereof,” &ec. Here, the
disability to inherit and make title is plainly stated to exist, not that there
is a doubt upon the subject ; and the disability is stated to arise from the
fact, that the ancestor by whom they are to derive the descent is an alien,
not that the ancestor from whom they derive their title to the estate is an
*121] alien ; and a remedy is, therefore, provided, to meet that Wl'lich *Was

deemed the only inconvenience, a descent through a mediate alien
ancestor.

Upon the clear result, then, of the English authorities, we should be of
opinion, even if there were no further lights on the subject, that the alienage
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of the mediate ancestors, in the present case, would be a bar to the recovery
of the plaintiff. But the same doctrine will be found fully recognised by
Mr. Chancellor KexT in his learned Commentaries, with the additional decla-
ration, that the statute of William III. had never been adopted in New
York ; though he very properly admits, that the enlarged policy of the pre-
sent day would naturally incline us to a benignant interpretation of the law
of descents, in favor of natural-born citizens, who were obliged to deduce a
title to land from a pure and legitimate source, through an alien ancestor.
2 Kent’s Com. 47-9. See also Jackson v. Lunn, 3 Johns. Cas. 109, 121. The
case of Jackson v. Wood, 7 Johns. 290, 297, has not the slightest bearing on
the subject. It decided no more than that an Indian was incapable of passing
a title to lands in New York, without the consent of the legislature, nor in
any other manner than is provided for by the laws of the state. The case
of Jackson v. Jackson, T Johns. 213, turned upon the known distinction,
that an alien, who cannot inherit, shall not prevent the descent to a citizen,
who can make title as heir, not through the alien, but aside from him ; as in
the common case in England, of a younger brother inheriting from his father,
though he has an elder brother living, who is an alien. But there is a very
recent decision in ihe state of New York, not yet in print, which is direct
to the point now before us. It is the case of Jackson v. Green, decided by
the supreme court of that state, in 1831. (7 Wend. 333.) We have been
favored with a manuscript copy of the opinion delivered by the court on
that occasion. The question in that case was, whether one naturalized citi-
zen could take by descent from another naturalized citizen, who was his
cousin ; the pedigree being to be made through alien ancestors : it was held,
that he could not. The court fully recognised the distinction already adverted
to between mediate and immediate descents, holding that an alien ancestor,
through whom the pedigree must be traced, intercepted the descent, and
produced a fatal bar to the recovery.

*A certificate will be sent to the circuit court, that the lessors of
the plaintiff, Bella Cohen, and Rhina Mordecai, were not capable of
taking by descent, the premises described in the special verdict of the
case, whereof the said Philip Jacobs died seised, as therein stated, as heirs-
at-law of the said Philip Jacobs ; by reason of the alienage of the mother
of the said Philip Jacobs, and his maternal uncle, Leipman Cohen, and their
father ; the lessors of the plaintiff deriving their pedigree and title by
descent through mediate alien ancestors.(a) Certiticate accordingly.

[*122

Tuis cause came on to be heard, on the transcript of the record from
the circuit court of the United States for the southern district of New
York, and on the point and question on which the judges of the said eir-

(@) 1t may not be useless to state, that the title of the partics in Collingwood ©.
Pace underwent judicial examination and decision, at three different periods. The
first was in Foster ». Ramsay, in the upper bench, during the commonwesalth, 1657-59,
reported in 1 Sid. 23, 51, 148, and cited in Baunister 447. The second was Colling-
wood ». Pace, brought in 1656, but not finally decided, until many years afterwards.
The third was Crane ». Ramsay, in 21 & 22 Car. IL. (1670), reported in 2 Vent. 13
Vaugh. 274; T. Jones 10; Carth. 188. In the first two cases, John, the son of George,
was lessor of the plaintiff; in the last, the lessors of the plaintiff claimed by grant from
Patrick, the son of Nicholas, and John was defendant,
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cuit court were opposed in opinion, and which was certified to this court
for its opinion, agreeable to the act of congress in such cases made and
provided, and was argued by counsel : On consideration whereof, it is the
opinion of this court, that the lessors of the plaintiff, Belia Cohen and Rhina
Mordecal, were not capable of taking by descent, the premises described in
the special verdict in the case, whereof the said Philip Jacobs died seised,
as therein stated, as heirs-at-law of the said Philip Jacobs, by reason of the
alienage of the mother of the said Philip Jacobs, and his maternal uncle,
Leipman Cohen, and his father ; the lessors of the plaintiff deriving their
pedigree and title by descent through mediate alien ancestors. Where-
upon, it is ordered and adjudged by this court, that it be certified to the
jundges of the said circuit court, that the lessors of the plaintiff, Bella Cohen
— and Rhina Mordecai, were not capable of taking by descent,

the premises deseribed in the special verdict in the case, whereof the
said Philip Jacobs died seised, as therein stated, as heirs-at-law of the said
Philip Jacobs, by reason of the alienage of the mother of the said Philip
Jacobs, and his maternal uncle, Leipman Cohen, and their father ; the les-
sors of the plaintiff deriving their pedigree and title by descent through
mediate alien ancestors.

*124] *The Lessee of StupaeN SicARD ¢f al., Plaintiff in error, .
Nawnoy Davis ¢f al., Defendants in error.

The Same ». Joux CreiL and RoBErT SMITHERS.

Deed. — Recording. — Proof of lost deed. — Subsequent  purchasers.
Interference.—Statule of limitations.

The act of the legislature of Kentucky, passed in 1796, respecting conveyances, reduces into one
all the laws previously existing on the subject of recording conveyances of land ; that act does
not create a right to convey property which any individual may possess; but restrains that
right by certain rules, which it preseribes, and which are deemed necessary for public security ;
the original right to convey property remains unimpaired, except so far as it is abridged by
that statute.

Under that statute, the only requisites to a valid conveyance of lands are, that it shall be in writ-
ing, and shall be sealed and delivered.

The acknowledgment, and the proof which may authorize the admission of the deed to record-
and the recording thereof, are provisions which the law makes for the security of creditors
and purchasers ; they are essential to the validity of the deed, as to persons of that descrip-
tion, not as to the grantor; his estate passes out of him and vests in the grantee, so far as
respects himself, as entirely, if the deed be in writing, sealed and delivered, as if it be also
acknowledged, or attested and proved by three subseribing witnesses and recorded in the
proper court. In a suit between them, such a deed is completely executed, and would be
conclusive although never admitted to record, nor attested by any subscribing witness; proof
of sealing and delivering would alone be required ; and the acknowledgment of the fact by the
party, would be sufficient proof of it.

If the original deed remained in existence, proof of the handwriting, added to its being in pos-
session of the grantee, would it is presumed, be primd facic evidence, that it was seale dand
delivered ; no reason is perceived why such evidence should not be as satisfactory in the case of
a deed, as in the case of a bond. Where the deed is lost, positive proof of the handwriting is
not to be expected ; the grantee must depend on other proof.!

The words of the first section of the statute, declaring, “that no estate of inheritance in lands
&c., shall be conveyed from one to another, unless the conveyance be declared by writing,

- T I — = o

! See De Lane v. Mcore, 14 How. 253 ; United States v. Sutter, 21 Id. 170.
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sealed and delivered, nor shall such conveyance be good against a purchaser for valuable con-
sideration, not having notice thereof, or any creditor, unless the same writing be acknow-
ledged,” &c., can apply only to purchasers of the title asserted by virtue of the conveyance,
and to creditors of the party who has made it : they protect such purchasers from a convey-
ance of which they had no notice, and which, if known, would have prevented their making
the purchase ; because it would have informed them, that the title was bad-—that the vendor
had nothing to sell. But a purchaser from a different person, of a different title, claimed
under a different patent, would be entirely unconcerned in the conveyance ; to him it would
be entirely unimportant, whether this distinct conflicting title was asserted by the original
patentee, or by his vendor; the same general terms are applied to creditors and to purchasers ;
and the word creditors, can mean only the creditors of the vendor.!

*YWhat should be considered sufficient proof of the loss of a deed, to entitle the person
holding under it to read a copy of it in evidence ? and what is sufficient proof of the
execution of the original deed, to entitle it to be read in evidence to the jury ?

A possession taken under a junior patent, which interferes with a senior patent, the lands
covered by which are totally unoccupied by any person holding or claiming under it, is not
limited to the actual inclosure, but is co-extensive with the boundaries claimed under such
junior patent.

A count in the declaration, in an ejectment on a demise from a different party, asserting a
different title, is vot distinguishable. so far as respects the act of limitation, from a new
action.?

The construction of the act of limitations, that if adverse possession be taken in the lifetime of
the ancestor, and be continued for twenty years, and for ten years after the death of the
ancestor, no entry having been made by the ancestor or those claiming under him, the entry is
barred ; is established by the decisions of this court, as well as of the courts of Kentucky.

Error to the Circuit Court of Kentucky. On the 8th day of March
1825, Stephen Sicard, a citizen of Pennsylvania, commenced his actions of

*125

ejectment in the eircuit court for the district of Kentucky, against Jesse
Davis and others, and against John Cecil, Robert Smithers and others, for

the recovery of 6680 acres of land, or parts of the same. Those who were
in possession of the lands were admitted as defendants, each for himself ;
and pleaded not guilty. In the progress of the case, the plaintiff was twice
nonsuited, and the nonsuits were set aside. Nancy Davis, after the death of
her husband, became, on motion, a party to the suit.

The demise in the declaration was stated to have been made by Stephen
Sicard, on the 30th of January 1815. Afterwards, at November term 1821,
upon motion of the plaintiff, leave was given to amend the declaration, by
laying a demise in the name of the heirs of original grantee of land,
Joseph Phillips, and from others to whom the land had been conveyed,
before the execution of the deed under which Stephen Sicard acquired
his title.

The cause was tried at the October term 1824, of the circuit court, and
judgments were rendered for the defendants. The plaintiff, on'the trial

! The recording acts are intended for the pro-
tection of persons claiming under the same
title ; they have no operation upon a hostile
claimant, Embury ». Conner, 2 Sandf. 98;
Henry v. Morgan, 2 Binn. 497; Lightner
v. Mooney, 10 Watts 407 ; Pierce ». Turner, 5
Cranch 154 ; 8. ¢. 1 Cr. C. C. 462. In Henry v.
Morgan, it is said by Chief Justice TILGHMAN,
that, “ where a man purchases under a title
totally unconnected with the first deed, he is
entitled to no protection, because he has placed

6 PET.—6

no faith in the title to which the unrecorded
deed relates. It would be unjust, that one who
purchased under a bad title, should have his
cstate confirmed, by the mere accident of a deed
between two persons, with whom he had no
privity or connection, being unrecorded.”
And BRACKENRIDGE, J., says, the act respéets
purchasers under the same bargainor or
grantor, and no other,
? Wilkes ». Elliott, 5 Cr. C. C. 611,
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tendered a bill of exceptions in each case; and the cases were brought up
to this court on writs of error prosecuted by him.

*196] *T.he bills of e%;ception stated the evidence given by the plaintiff
“*1 to maintain the suits, to have been a patent, dated 6th of June 1786,
from the state of Virginia to Joseph Phillips, for 6680 acres of land, under
a survey dated 4th of May 1784 ; and proof that the patent covered the
land in controversy ; and that the defendants were in adverse possession at
the commencement of the suit. Also, copies of deeds from Joseph Phillips
to Benjamin Stephens, and from Stephens to Samuel R. Marshall, and
from Marshall to Stephen Sicard. The first deed from Joseph Phillips to
Benjamin Stephens, was dated the 16th of October 1797 ; the second deed
from Stephens to Marshall, was dated the 25th of December 1797; the
deed from Marskall to Sicard was dated the 25th of May 1798 ; and these
deeds covered the land in suit. The plaintiff also proved, that Phillips, Ste-
phens, Marshall and Sicard, always resided in Pennsylvania, New York and
New Jersey. It was proved, that Phillips and Stephens died in the year
1798 or 1799.

The deed of Joseph Phillips to Benjamin Stephens was dated the 16th
of October 1797. On the 8th of June 1798, it appcared, that Joseph Spen-
cer, of Philadelphia, appeared before Hilary Baker, mayor of Philadelphia,
and deposed, that he saw Joseph Phillips sign, seal and deliver the said
deed ; that he saw Samuel R. Marshall and John Phillips severally subscribe
their respective names thereunto, as witnesses to the signing, sealing and
delivering the said deed. This deed, thus proved, was recorded, together
with the deeds from Stephens to Marshall, and from Marshall to Sicard, and
were, on the 23d of April 1803, certified by the clerk of the court of appeals
to have been recorded in his office in IFrankfort, in the state of Kentucky.

The plaintiff, in order to introduce the copies of the deeds in evidence, and
to prove the execution of the original deeds, produced a paper, signed by
Alexander Parker, stating that he had received, February 9th, 1803, of Mr.
Stephen Sicard, three deeds for a certain tract of land, Iying in Nelson
county, and state of Kentucky, on Chaplin’s fork ; the first, Joseph Phillips
*1977 to Benjamin Stephens, for 6680 *acres of land ; the second, Benjamin

+ Stephens to Samuel R. Marshall, for said land ; the third, Samuel R.
Marshall to Stephen Sicard, for same; also a certificate of Ralph Phillips
concerning the same; all to be recorded in the office at Frankfort, in Ken-
tucky. The plaintiff also read the deposition of Thomas Wallace, who testi-
fied, that in the summer of 1803, Parker told him, that he had left at depo-
nent’s store, or with a Mr. Scott, his clerk, three deeds, the property of
Sicard, to be carried from Lexington to Philadelphia, by the deponent. e
knew nothing of the papers, nor did he recollect ever to have seen them ; he
had searclied for them among his papers, but was unable to find them.
Alexander Parkerproved the receipt, and that he got the deeds recorded in
the court of appeals of Kentucky ; that he inclosed said deeds, directed to
My, Sicard, Philadelphia, and left them with Mr. Wallace’s clerk, to be taken
by Wallace to Sicard. These deeds he believed were originals ; he had
never seen them since ; he believed Scott was dead ; that for several years
he paid the taxes for said land, and saw the entry of said land for taxes in
the auditor’s ofiice.

Mary Powell, a witness, resident in Philadelphia, testified, she was the
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widow of Benjamin Powell, and that she was fully satisfied, from what her
husband told her, that he did witness a deed to which Benjamin Stephens
and Robert Marshall were parties, or, at least, the said Stephens was the
geller therein ; her husband died in 1820 ; and that some time before his
death, he went out with Stephen Sicard to attest the fact of his, the said
Powell’s having subscribed the said deed, as a witness to the execution
thereof, before a magistrate or alderman. Joseph Spencer, in his deposition,
stated, that he had some recollection of having witnessed an instrument of
writing, supposed by him to be a conveyance of land (but it was not known
to him to whom granted thereby), at the house of John Phillips, which he
did some twenty years before the date of his deposition (1822); and his
meeting again one or more of the family, he believed Dr. Joseph Phillips, in
the city of Philadelphia, at the office of Hilary Baker, to authenticate the
handwriting of the instrument, as a witness to both ; but he had no certain
date in his memory.

*And also the deposition of George Heyl, of the city of Philadel-
phia, notary-public, who testified, that on the 17th day of January
1803, at the request of Stephen Sicard, he made correct copies of the deeds
from Phillips to Stephens, and Stephens to Marshall, and from Marshall to
Sicard ; that the copies made by him were from the original deeds, and that
he had certified the copies under his seal of office. Sicard told him, at the
time, he was going to send the originals to Kentucky to be recorded ; and
assigned this as the motive to have the copies made. The deeds had
every appearance of originals., That he had a knowledge ot the signature
of Iilary Baker, the mayor of the city, before whom they were proved, and of
the seal of the city, and believed them genuine ; that in the spring of the
year 1818, the said Stephen Sicard again called on him, and took his deposi-
tion before Alderman Douglass, at his (the alderman’s) office in this city, to
the above fact ; to which deposition were annexed the said three notarial
certified copies, and a mandate from the seventh circuit court of the United
States for the Kentucky district, to the said Douglass, to take the same—all
of which this deponent understood were transmitted to the said court ; and
that the annexed two copies of deeds, so certified by the clerk of said court,
to the best of his knowledge and belief, were copies of his said notarial
copies of his said originals.

The deposition of George Rozell, to prove the death of Joseph Phillips,
in 1798, and who were his heirs-at-law ; and also the decease of Stephens,
in the same or the following year, was exhibited.

The defendants gave in evidence patents from the commonwealth of
Kentucky, of junior date to that read by the plaintiff ; proved the bounda-
ries of those junior grants, and that they included the defendants ; and gave
evidence that they had settled under the faith of those junior patents, and

_held adversely to the patent offered in evidence by the plaintiff.

On motion of the defendants, the court rejected the copies of the deeds
aforesaid from Phillips to Stephens, and from Stephens to Marshall, and
from Marshall to Sicard ; because there was no proof of the execution of
the deeds from Phillips to Stephens, or from Stephens to Marshall, so as to
let in copies of the original deeds.

*The defendants then proved, that in the year 1794, they had [*129
adverse possession of the land in controversy, and had continued ever
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since to hold it adversely accordingly. Whercupon, the defendants moved
the court to instruct the jury as follows :

1. That the plaintiff has given no evidence to support the first count,
upon the demise of Sicard, and none to support the demise from any of the
other lessors, except from such as are heirs of Joseph Phillips, the
patentee.

2, That if the jury find from the evidence, that the patents of Joseph
Phillips and William Loving do interfere and lap, as represented on the
connected plat, and that the defendants, and those under whom they hold,
did enter, claiming under said Loving’s survey, and took the first possession
within the said interference, the said patent of Joseph Phillips being (at the
date of such entry and possession taken under Loving’s patent) unoccupied
by any person holding or claiming under said Phillip’s patent ; then and in
that case, the possession of the defendants, so taken, was not limited to their
actual inclosure, but was co-extensive with the boundaries by which they
claimed.

3. That if the jury find from the evidence, that the possession of the
lands in controversy was taken in the lifetime of Joseph Phillips, the ances-
tor of the lessor of the plaintiff, and adversely to said Phillips, and that the
defendants, and those under whom they hold, have continued to hold ad-
versely to said Phillips, the ancestor, and his heirs, ever since, and for more
than twenty years before the 17th of January 1822, when the second count
in the declaration was filed, and shall moreover find, that said ancestor
Joseph Phillips, died more than ten years before the said 17th day of Janu-
ary 1822, when the second count was filed, then the said lessors, the heirs
of Joseph Phillips, are barred by the statute of limitations. The ecircuit
court gave these instructions to the jury, on the prayer of the defendants.

The case was argued by Sergeant, for the plaintiff in error ; and by
Wickliffe, for the defendants.

For the plaintiff, it was contendcd :—That the court erred, 1. In reject-
ing the copies of the deeds *from Phillips to Stephens, from Stephens
to Marshall, and from Marshall to Sicard. 2. In charging that the
possession taken by the defendants, under Loving’s survey, was not limited
to their actual inclosure, but was co-extensive with the boundaries by which
they claimed. 3. In charging that the statute of limitations barred, if there
had been adverse possession for more than twenty years before the 17th
of January 1822, when the second count in the declaration was filed.

*130]

Wickliffe, for the defendants, argued :—1. The plaintiff failed to show
any title in Sicard, at the date of-the demise. 2. The copies of deeds from
Phillips, &c., were correctly excluded, because the same were not legally
proved in court, upon the trial ; nor had the same been proved and recorded
in accordance with, or within the time prescribed by, the laws then inforce
in Kentucky. 8. If recorded or proved, the deeds conveyed no title, were
inoperative and against law ; the land conveyed being, at the date of the
said deeds, in the adverse legal possession of the defendants. 4. If the
plaintiff showed title in the heirs of the patentee Joseph, Phillips, that title
was not asserted by the heirs of Phillips, against the defendants, until
the January term 1822, when the amended declaration was filed ; conse-
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quently, their right was barred by the statute of limitations, both of twenty
years’ adverse possession, and seven ycars’ adverse pessession with title,

MarsHALL, Ch., J., delivered the opinion of the court.—This is a writ of
error to a judgment in ejectment, brought by the plaintiffs in error against
the defendants, in the court of the United States for the seventh circuit and
district of Kentucky. The declaration was delivered to the defendants in
March 1815. The declaration contains a single count on the demise of
Stephen Sicard. In November term 1821, the plaintiff obtained leave to
*amend his declaration, by laying a demise in the names of the heirs (%131
of the original grantee of the commonwealth, or intermediate gran- + °*
tees ; which amended declaration was filed. The issues were joined in the
usual form, and a jury sworn, who found a verdict for the defendants, on
which judgment was rendered by the court.

At the trial, the plaintiff gave in evidence to the jury, the patent to
Joseph Phillips, and proved that it covered the land in controversy, and that
the defendants were in adverse possession, at the time of the commencement
of this snit. e also offered in evidence, copies of deeds which purperted
to convey the title from the patentee to Benjamin Stephens, from Stephens
to Samuel Robert Marshall, and from Marshall to the plaintiff. The deed
from Phillips to Stephens, dated the 16th day of October 1797, is attested
by three subscribing witnesses, and the deed from Stephens to Marshall,
dated the 25th day of December 1797, is attested by two subscribing wit-
nesses. Hach deed was proved by one of the subscribing witnesses thereto,
in June 1798, before Hilary Baker, mayor of the city of Philadelphia, who
gave his official certificate thereof, in the usual form. The deed from Mar-
shall to the plaintiff, Sicard, dated the 25th day of May 1798, is attested
by two subscribing witnesses, and is acknowledged by the grantor, before
the mayor of Philadelphia, in July 1798, who has given his official certifi-
cate thereof. These deeds were admitted to record, on this testimony, in
April 1803, in the court of appeals in Kentucky.

To prove the loss of the originals, the plaintiff produced the receipt of
Alexander Parker, dated the 9th of February 1803, acknowledging the
receipt of the said deeds, for the purpose o# being recorded in the office, at
Frankfort, in Kentucky ; also the affidavit of the said Parker, stating his
receipt, and the purpose for which the deeds were delivered to him ; as also
that he had caused them to be recorded. Some time after this, being admit-
ted to record, he was directed by Sicard to send them to him in Phila-
delphia. Some time before August 1804, he applied to Thomas Wallace to
carry them, who undertook to do so, and directed him to leave them with
the clerk of the said Wallace that evening. The affiant inclosed the three
deeds in a sheet of paper, directed to the said Sicard, *which he deliv- ek
ered that evening to the said Wallace’s clerk, he believes William L oy
Scott, who promised to deliver them to the said Wallace. The affiant has
never seen them since, but has heard that they were lost. He believes the
deeds to have been originals. He paid the taxes on said 6680 acres of land,
for several years, and saw it entered for taxation in the auditor’s office.
He believes that the said William Scott departed this life, twelve or fifteen
years ago.  The plaintiff also produced the affidavit or deposition of Thomas
Wallace, who proved, that Mr. Alexander Parker did say, that in the sum-

85




132 SUPREME COURT ‘ [Jan’y

Sicard v. Davis.

mer of 1803, he left at the store, or delivered to a young man (probably Mr.
Scott), then living with the deponent, sundry papers, said to be deeds, the
property of the said Sicard, to be carried from Lexington to Philadelphia
by the deponent. He knows nothing of the papers, nor does he recollect
ever to have seen them ; he has searched for them among his papers, but
cannot find them ; he verily believes they were not delivered to him.

The plaintiff also produced the deposition of Mary Powell, widow of
Benjamin Powell, one of the subscribing witnesses to the deed from Benja-
min Stephens to Samuel Robert Marshall, who deposed, that she understood
from her husband, that he had witnessed a deed from Stephens to Marshali ;
that he had been dead about two years. Some time previous to his death,
he accompanied the plaintiff, Sicard, for the purpose of attesting the fact of
bis having subscribed the said deed as a witness ; and from several conver-
sations which passed between the said Sicard and her husband, in her pre-
sence, she is convinced, her husband had a perfect recollection of having
subscribed his name as a witness to the said deed. Also the deposition of
Joseph Spencer, the subscribing witness to the deed from Phillips to Ste-
phens who proved the same before the mayor of Philadelphia, in June 1798,
who says, that he has some recollection of having witnessed an instrument
of writing, supposed by him to be a conveyance of land, he knew not to
whom granted, at the house of Jonathan Phillips, deceased, of Maidenhead,
now Lawrence township, Hunterdon county, state of New Jersey, some
twenty years ago or more (this deposition was taken in April 1822) ; and
of his meeting again one or more of the family, he believes Dr. Joseph
*133] Phillips, of that place or neighborhood ; *was one, in the city of

Philadelphia, at the office of Hilary Baker, who was then mayor of
the said city, to authenticate the handwriting to the said instrument of con-
veyance, as party or witness, or both ; but has no certain date in his mem-
ory, whereby he can be more particular. Also, the deposition of George
Heyl, notary-public of Philadelphia, who says, that he was called on, in his
official capacity, on the 17th of January 1803, to certify and attest to three
several copies of original deeds, one from Joseph Phillips to Benjamin
Stephens, one from Stephens to Samuel Robert Marshall, and the third, from
Marshall to Stephen Sicard, da®ed the 25th of May 1798, all for a tract of
land lying and being, &c., containing 6680 acres ; and that he did, at the
request of Stephen Sicard, examine and compare the said three several copies
with the original deeds submitted to him by the said Stephen Sicard for
that purpose, and found them to be true and faithful copies of the same ;
that the said deeds appeared to him, in every respect, originals, fair and
genuine papers, the parchment, ink, signatures, &ec., wearing that aspect.
That the said Stephen Sicard told him, at the time, that his motive for
requiring notarial copies of said originals, was, that he was going to send
said originals to Kentucky to be recorded. That the said deponent had a
knowledge of the signature of Hilary Baker, the mayor of the city, before
whom they were proved, and of the seal of the city, and believed them
genuine ; that in the spring of the year 1818, the said Stephen Sicard again
called on him, and took his deposition before alderman Douglass to the
above fact, to which deposition were annexed the said three notarial copies.
The notarial copies mentioned in the foregoing deposition agree with the
copies from the record of the court of appeals of Kentucky.
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The plaintiff also offered as a witness, the clerk of the court of appeals,
who deposed, that the deeds had been recorded by Thomas S. Hinde, his
deputy, now living beyond the reach of the process of this court; but he
recollected to have mnoticed them, at the time, and they had, so far as he
recollected, every appearance of genuine documents. The plaintiff also
introduced Ralph Phillips, who stated, that he was long acquainted with
Joseph Phillips, and Stephens and Marshall, and he *heard them
speak of the conveyance of the tract of land in controversy, as made
by Phillips to Stephens, and by Stephens to Marshall, many years ago; but
he does not recollect to have seen the deeds.

The defendants gave in evidence patents of the commonwealth, of junior
date to that of the plaintiff ; proved the boundaries of those junior grants,
and that they included the defendants: and gave evidence, that they had
settled nnder the faith of those junior grants, and held adversely to the
patent offered in evidence by the plaintiff.

On motion of the defendants, the court rejected the copies of the deeds
aforesaid from Phillips to Stephens, and from Stephens to Marshall, and
from Marshall to Sicard ; because there was no proof of the execution of
deeds from Phillips to Stephens, or from Stephens to Marshall, so as to let
in copies of the original deeds.

The defendants then proved, that in the year 1794, they had adverse
possession of the lands in controversy, and had continued ever since to hold
it adversely. Whereupon, the defendants moved the court to instruct the

ury :

. 51 That the plaintiff has given no evidenoe to support the first count, on
the demise of Sicard ; and none to support the demise from any of the
other lessors, except such as are heirs of Joseph Phillips, the patentee.

9. That if the jury find from the evidence, that the patents of Joseph
Phillips and William Loving do interfere and lap, as represented in the
connected plat, and that the defendants, and those under whom they hold,
did enter, claiming under said Loving’s survey, and took the first possession,
within the said interference, the said patent of Joseph Phillips, being (at
the date of such patent and possession taken under Loving’s patent) unoc-
cupied by any person holding or claiming under said Phillips’s patent, then
and in that case, the possession of the defendants, so taken, was not limited
to their actual inclosure, but was co-extensive with the boundaries by which
they claimed.

3. That if the jury find from the evidence, that the possession of the
lands in controversy was taken in the lifetime of Joseph Phillips, the an
cestor of the lessors of the plaintiff, and adversely to said Phillips, and tha
the *defendants, and those under whom they hold, have continued s
to hold adversely to said Phillips, the ancestor, and his heirs, ever [
since, and for more than twenty years before the 17th of January 1822,
when the second count in the declaration was filed ; and shall moreover
find, that said ancestor, Joseph Phillips, died more than ten years before
the said 17th of Janaary 1822, when the second count was filed ; then the
said lessors, the heirs of Joseph Phillips, are barred by the statute of limita-
tions. Which instructions were given accordingly; to each of which
instructions, as well in excluding the deeds, as in instructing the jury, the
plaintiffs excepted.

[*134
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The first exception is to the refusal of the court to permit the copies of
deeds offered by the plaintiff to be given in evidence to the jury. These
copies were rejected, “because there was no proof of the execution of the
deeds from Phillips to Stephens, or from Stephens to Marshall.” This objec-
tion would have applied to the originals, as strongly as to the copies; con-
sequently, we must inquire, whether the plaintiff offered such evidence of
the execution of the originals as is required by law ?

In 1796, the legislature of Kentucky passed a law respecting conveyances,
the first section of which enacts, “that no estate of inheritance or freehold,
or for a term of more than five years, in lands or tenements, shall be con-
veyed from one to another, unless the conveyance be declared by writing,
sealed and delivered ; nor shall such conveyance be good against a purchaser
for a valuable consideration, not having notice thereof, or any creditor,
unless the same writing be acknowledged by the party or parties who shall
have sealed and delivered it, or be proved by three witnesses to be his, her
or their act, in the office of the clerk of the court of appeals, of a district
court, or in a court of quarter sessions, or county court, in the manner pre-
seribed by law, or in the manner hereinafter directed, within eight months
after the time of sealing and delivering, and be lodged with the clerk of
such court to be there recorded.” The third section enacts, that “if the
party who shall sign and seal any such writing, reside not in this common-
wealth, the acknowledgment by such party, or the proof by the number of
witnesses requisite, of the sealing and delivering of the writing, before any
*136] court of law, or the mayor or.o’cher.chief *magistrate of the city, town

or corporation of the county in which the party shall dwell, certified
by such court, or mayor or chief magistrate, in the manner such acts are
usually authenticated by them, and offered to the proper court to be
recorded, within eight months after the sealing and delivering, shall be as
effectaal as if it had been in the last-mentioned court.” This act reduces
into one the laws previously existing on the subject. It does not create a
right to convey property which any individual may possess, but restrains the
right, by certain rules which it prescribes, and which are deemed necessary
for the public security. The original right to transfer property remains
unimpaired, except so far as it is abridged by the statute.

How far does the statute restrain an individual in the exercise of this
general original right? The words are, “that no estate of inheritance, &e.,
in lands or tenements, shall be conveyed from one to another, unless the con-
veyance be declared by writing, sealed and delivered.” The only requisites,
then, to a valid conveyance of an estate of inheritance in lands, are, that it
shall be in writing, and shall be sealed and delivered. The statute proceeds,
¢ nor shall such conveyance be good against a purchaser of a valuable con-
sideration, not having notice thereof, or any creditor, unless the same writ-
ing be acknowledged,” &c. The acknowledgment or the proof which may
authorize the admission of the deed to record, and the recording thereof, are
provisions which the law makes for the security of creditors and purchasers.
They are essential to the validity of the deed, as to persons of that descrip-
tion, not as to the grantor. Ilis estate passes out of him, and vests in the
grantee, so far as respects himself, as entirely, if the deed be in writing,
sealed and delivered, as if it be also acknowledged, or attested and proved
by three subscribing witnesses, and recorded in the proper court. In a suit
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between them, such a deed is completely executed, and would be conclusive,
although never admitted to record, nor attested by any subscribing witness.
Proof of sealing and delivery would alone be required, and the acknowledg-
ment of the fact by the party, would be sufficient proof of it.

*If the original deed remained in existence, proof of the hand-
writing, added to its being in possession of the grantee, would, it is
presumed, be primd facie evidence that it was sealed and delivered. No
reason is perceived, why such evidence should not be as satisfactory, in the
case of a deed, as in the case of a bond. DBut the deed is lost, and positive
proof of the handwriting is not to be expected or required ; the grantee must
depend on other proof.

The deed purports to have been executed, more than thirty years past.
The mayor of Philadelphia, the person intrusted by law with receiving and
certifying the acknowledgment or proof of the deed, has certified, in legal
form, that it was proved to him, by one of the subscribing witnesses. Had
it been also proved by the other two, the probate would have been sufficient ;
not only as against the party, but as against purchasers and creditors. It
has remained, from the time of its execution until its loss, in the possession
of those claiming title under it ; and in the long course of time which has
elapsed since its alleged execution, the grantor has never controverted its
existence, nor set up any title to the property it purported to convey.
Parker, the agent of the plaintiff, respecting this transaction, as is presumed,
though not averred in terms, from the facts that he brought the deeds from
Philadelphia, procured them to be recorded, and took measures for return-
ing them to him, says, that he saw them entered for taxation in the auditor’s
oftice, and paid the taxes on them for several years. Samuel Robert
Marshall, the grantee of Stephens, and who conveyed the land afterwards
to Sicard, by a deed regularly authenticated and recorded, which recites the
deed from Phillips, and conveys the land with general warranty, is a sub-
seribing witness to that executed by Phillips. The notary, who, at the
instance of Sicard, teok notarial copies before the deeds were transmitted to
Kentucky to be recorded, deposes, that the appearance of the originals was
perfectly fair.

Add to these strong circumstances, the testimony which, after the long
lapse of time, the plaintiff has been enabled to procure. Phillips and
Stephens have been long dead ; Marshall has conveyed the land to Sicard,
with a general warranty, by a deed regularly authenticated and recorded,
and is, of course, if alive, disqualified as a witness. One witness deposes,
that he was *long acquainted with Joseph Phillips, and Stephens and [*138
Marshall, that he heard them speak of the conveyance of the tract of L =
land in controversy, as made by Phillips to Stephens, and by Stephens to
Marshall. Joseph Spencer, the subscribing witness to the deed made by
Phillips, who proved its execution before the mayor of Philadelphia, has
some recollection of having witnessed an instrument of writing, supposed by
him to be a conveyance of land, at the house of Jonathan Phillips, deceased,
twenty years or more before giving his deposition, and of meeting again one
or more of the family, he believes Doctor Joseph Phillips was one, in the city
of Philadelphia, at the office of Hilary Baker, mayor of the city, to
authenticate the handwriting to the said instrument of conveyance, as party
or witness, or both. Although he does not recollect the transaction with
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that precision which might be expected from an interested party, he
remembers as much as could be expected, after so long an interval, from an
unconcerned person, and enough, we think, to satisfy a court, in connection
with other circumstances, that the deed to which he subscribed his name as
a witness, was executed, and is the deed, a copy of which was offered by the
plaintiff. He remembers attesting an instrument of writing, at the house of
Jonathan Phillips, which he believed to be a conveyance of land; he
remembers meeting some of the family, one of whom was Joseph Phillips,
at the office of Hilary Baker, mayor of Philadelphia, for the purpose of
authenticating the same instrument. This instrument was authenticated by
him, before the mayor, as appears by this certificate. The deposition of the
widow of Benjamin Powell, too, is entitled to consideration.

We think, that in a contest between Joseph Phillips and Stephen Sicard,
this testimony, and these circumstances, would have been held sufficient to
prove the execution of his deed, and would have proved that his title was
conveyed by it.

If the title of Phillips was conveyed to Sicard, then Sicard could assert
that title in a court of justice, as effectually as Phillips might assert it;
unless the defendants were protected from his claim by some provision of
the statute. The first section, after declaring, that no estate of inheritance,
&c., “in lands or tenements, shall be conveyed from one to another,
*unless the conveyance be declared by writing, sealed and delivered,”
adds, “nor shall such conveyance be good against a purchaser for
valuable consideration, not having notice thereof, or any creditor, unless the
same writing be acknowledged,” &ec. These words, we think, can apply
only to purchasers of the title asserted by virtue of the conveyance, and to
creditors of the party who has made it. They protect such purchasers from
a conveyance of which they had no notice, and whiceh, if known, would have
prevented their making the purchase ; because it would have informed them
that the title was bad—that the vendor had nothing to sell. But the
purchaser from a different person, of a different title, claimed under a dif-
ferent patent, would be entirely unconcerned in the conveyance. To him it
would be entirely unimportant, whether this distinet conflicting title was
asserted by the original patentee or by his vendee. The same general terms
are applied to creditors and to purchasers; and surely the word creditors
can mean only creditors of the vendor. This construction of this part of
the statute has, we believe, been uniformly made.

A conveyance, then, in writing, sealed and delivered by the vendor, in
each case, was suﬂ]ctcnt to pass the title from Phillips to Stephcns, and from
Stephens to Marshall. The conveyanee from Marshall to Sicard is unexcep-
tionable. If the original deeds had been produced, their execution was, we
think, so proved, that they ought to have been submitted to the jury. If
this be correct, it cannot be doubted, that the copies were admissible, The
loss of the originals is proved incontestibly, and the truth of the copies is
beyond question. We think, therefore, that the court erred, “in rejecting
the copies of the deeds from Phillips to Stephens, and from Stephens to
Marshall, and from Marshall to Sicard.” Consequently, the first instruction
to the jury, ‘“that the plaintiff has given no evidence to support the first
count on the demise of Sicard,” ought not to have been given.

The second instruction, that a possession taken under a junior patent,
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which interferes with a senior patent, the lands covered by which are
totally unoccupied by any person holding or claiming under it, is not lim-
ited by the actual inclosure, *but is co-extensive with the bound-
aries claimed under such junior patent, is entirely correct, and con-
forms to the decisions of this court.

The third instruction is also correct. The second count in the declara-
tion, being a demise from a different party asserting a different title, is not
distinguishable, so far as respects the bar of the act of limitations, from a
new action. Sce Miller's Heirs v. McIntyre, at this term (ante, p. 61).

The construction of the act of limitations, that if adverse possession be
taken in the lifetime of the ancestor, and be continued for twenty years,
and for ten years after the death of the ancestor, no entry being made by
the ancestor, or those claiming under him, the title is barred, is established
by the decisions of this court as well as of the courts of Kentucky. 4
Wheat. 213. This point may perhaps determine the cause ultimately in
favor of the defendants. But as this court cannot know judicially that the
verdict of the jury was founded on the bar created by the adverse posses-
sion of the defendants, and not on the want of title in the plaintiffs, whose
title deeds were excladed by the circuit court; the judgment must be
reversed, and the cause remanded, with directions to award a venire facias
de novo.

r#
L 140

Tr1s cause came on to be heard, on the transeript of the record from
the circuit court of the United States for the district of Kentucky, and was
argued by counsel : On consideration whereof, this court is of opinion, that
there is error in the proceedings and judgment of the said court in this, that
the said court rejected the copies of the deeds offered by the plaintiffs as
evidence, being of opinion that there was no proof of the execution of two
of them. Thercfore, it is considered by the court, that the judgment of
the said circuit court be reversed and annulled, and that the cause be
remanded te the said circuit court, with directions to award a wenire
Jacias de novo.

*UnrrEp StaTES v. JAMES PavL. [*141

Criminal law.

The third section of the act of congress, entitled “an act more effectually to provide for the
punishment of certain crimes against the United States, and for other purposes,” passed March
3d, 1825, is to be limited to the laws of the several states in force at the time of its enactment.

CEerTIFICATE of Division from the Circuit Court of the Southern District
of New York. The defendant, James Paul, was indicted, at October term
1830, of the circuit court. The indictment found by the grand jury was
as follows :

Southern District of New York, ss.

The jurors for the United States of America, within and for the circuit
and district aforesaid, on their oaths present, that James Paul, late of West
Point, on the 10th day of September, in the year of our Lord, 1830, about
the hour of ten in the night, of the same day, with force and arms, at West
Point, in the county of Orange, within the state of New York, under the
sole jurisdiction of the United States of America, and within the jurisdie-
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tion of this court (the store of John IL. Lane, in which said store, goods and
merchandise, the property of the said John H. Lane, was kept for use and
sale), there situate, feloniously and burglariously did break and enter, with
intent the goods and merchandise of the said John H, Lane, in the said store
then and there being found, then and there, feloniously and burglariously, to
steal, take and carry away, against the peace of the people of the United
States and their dignity.

To which indictment, the prisoner pleaded not guilty, and by his coun-
sel, moved that the said indictment he quashed, upon the following grounds :
That the third section of the act of congress, entitled, “an act more effect-
ually to provide for the punishment of certain crimes against the United
States, and for other purposes,” passed March 3d, 1825 (4 U. 8. Stat. 115), is
to be limited to the laws of the several statesin force at the time of its enact-
ment.

*By the revised statutes of the state of New York, passed in 1829
2 Rev. Stat. p. 669, part 4, ch. 1, title 3, art. 1, § 17), a burglary in
the third degree is enacted a breaking and entering, in the day or night, any
shop, store, &c., in which any goods, &c., are kept for use, sale or deposit,
with intent to steal therein, or commit any felony ; and by the 21st of the
same act, this offence is punishable by imprisonment in the state prison, for
a term not exceeding five years.

Upon the said question thus occurring before the said court, the opin-
ions of the said two judges were divided, and upon request of counsel, the
point upon which the said division of opinion occurred was stated in manner
aforesaid, under the direction of the said judges, and certified under the seal
of the said court, to the supreme court of the United States, at their next
session, to be held at the city of Washington on the second Monday of Jan-
uary, A. 0. 1831.

The prisoner was arrested on a charge of breaking, with an intention to
steal, into a store, situated at West Point, in the state of New York, and
within the sole and exclusive jurisdiction of the United States. The store
was not in any way identified with a dwelling ; and the offence, therefore,
was not a burglary at common law, nor by the laws of New York as existing
in 1825 ; but was created a burglary in the third degree, by the Revised
Statutes of New York, going into operation in 1829.

“42]

The case was submitted to the court, without argument, by Zaney,
Attorney-General of the United States ; and by Washington Quincy Morton,
for the defendant.

MagrsuaLL, Ch. J., stated it to be the opinion of the court, that the third
section of the act of congress, entitled “an act more effectually to provide
for the punishment of certain crimes against the United States, and for
other purposes,” passed March 3d, 1825, is to be limited to the laws of the
several states in force at the time of its enactment. This was ordered to be
certified to the circuit court for the southern district of New York.
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*Ropert OL1ver, The Bank oF tae UniteEp StaTrs, and The Untoxn Bank
or MaryrLAND, Assignees of Surru & Bucuanan, Hovrins & MeBrar
and Jomx 8. Sryres, Executor of Grorer StyrEs, Appellants, ».
JamEs ALEXANDER and seventy-seven others, seamen of the Ship
WarrexN, Appellees.

Seamen’s wages.— Right of appeal.

On proceedings under libels in the district and circuit courts of the United States of the district
of Maryland, claiming seamen’s wages from the ship Warren and her freight, upon which, in
the circuit court, a general decree, pro formd, against the libellants was entered, for the pur-
pose of an appeal to this court, a decree was here made, by which $32,872.30 were adjudged
to be due to the libellants, from the respondents, as part of their wages, to be paid to them
pro rata ; and by the mandate of this court, the circuit court was ordered to ascertain the sums
due, respectively, to each of the libellants; this was done; and on the report of a commissioner,
fixing the several sums so due, a separate decree was entered in the circuit court for the sum
g0 found due to each libellant respectively ; none of the sums decreed to be due amounted to
$1000. The amount of the several sums adjudged to be due, by the several separate decrees
was $32,000 and upwards; from these separate decrees, the respondents in the circuit court
prayed an appeal to this court; and gave a several appeal bond, upon the appeal from each
decree, as wellas a joint appeal bond for the whole. The appeal was dismissed, upon the ground,
that the sum in eontroversy in each case was less than $2000.’

This is a case of wages, in which there is necessarily a several and distinet contract with each
seaman, for the voyage, at his own rate of wages, and though he may sign the same shipping
paper, no one is understood to contract jointly with, or to incur responsibility for, any other,

The shipping articles constitute a several contract with each seaman, to all intents and purposes,
and are so contemplated by the act of congress for the government and regulation of seamen
in the merchant service ; and have been so practically interpreted in courts of justice, as well
as by merchants and mariners, in all commercial nations, in modern times.

It is well known, that every seaman has a right to sue severally for his own wages, in the courts
of common law, and that a joint action cannot be maintained in such courts by any number of
seamen, for wages aceruing under the same shipping articles, for the same voyage ; the reason
is, that the common law will not tolerate a joint action, except by persons who have a joint
interest ; if the cause of action be several, the suit must be several.

But a different course of practice has prevailed for ages in the court of admiralty, in regard to
suits for seamen’s wages ; it is a special favor, and a peculiar privilege allowed to them, and
to them only; and is confined strictly to demands for wages.

Although the libel is, in its form, joint, the contract is always treated in the admiralty according
to the truth of the case, as a several distinet contract with each *seaman; each is to re14
stand or fall by the merits of his own claim, and is unaffected by that of his co- L4
libellants.

The defence which is good against one seaman may be wholly inapplicable to another; one iay
have been paid; another may not have performed the service; and another may have for-
feited, in whole or in part, his claim to wages. But no decree whatever, which is made in
regard to such claims, can possibly avail to the prejudice of the merits of others, which do not
fall within the same predicament; and wherever, from the nature of the defence, it is in-
applicable to the whole crew, the answer invariably contains separate averments, and is applied
to each claim, according to its own peculiar circumstances.

The decree follows the same rule, and assigns to each seaman, severally, the amount to which he
is entitled, and dismisses the libel as to those, and those only, who have maintained no right to
the interposition of the court in their fuvor.

The whole proceeding, though it assumes the form of a joint suit, is, in reality, a mere joinder of
distinet causes of action, by distinct parties, growing out of the same contract ; and bears some
analogy to the known practice, at common law, of consolidating actions founded on the same
policy of insurance ; the act of congress adopts and sanctions the practice.

1 Spear . Place, 11 How. 522 ; Rich v. Lambert, 12 1d. 847.
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One seaman cannot appeal from a decree made in regard to the claim of another, for he has no
interest in it, and cannot be aggrieved by it.

It is very clear, that no seaman can appeal from the district to the circuit court, unless his own
claim exceeds $50; nor from the circuit to the supreme court unless his claim exceeds $2000.
And the same rule applies to the owners or other respondents, who are not at liberty to con-
solidate the distinct demands of each seaman into an aggregate, thus making the claims of
the whole the matter in dispute ; but they can appeal only in regard to the demand of a seaman
which exceeds the sum required by law for that purpose, as a distinct matter in dispute.!

Apprat, from the Circuit Court of Maryland.

Hoffmar, for the appellees, moved to dismiss the appeal, {or want of
jurisdiction ; the sum in controversy between the appellants and the indi-
vidual appellees not being sufficient to sustain the appeal.

The motion was argued by Wirt and Zuney, for the appellants ; and by
Iloffman, for the appellees.

Story, Justice, delivered the opinion of the court.—This is an appeal
from certain decrees of the circuit court of the district of Maryland, ren-
dered in pursuance of the mandate of this court, when the same cause was
formerly before us, the report of which will be found in 5 Pet. 675, ef seq.
*145] *Aftgr the cause was remanded, the cirvcunit court referred it to a

commissioner to ascertain and report to the court the sums respec-
tively due to each of the officers and seamen, who were libellants, for their
wages, and interest thereon. In conformity with this order of reference,
the commissioner made report of the amount so due to each of the libellants
then before the court; and thereupon, the court, after confirming the
second and final report of the commissioner, proceeded to enter a scparate
decree for each libellant for the amount so found due to him ; and to appor-
tion, pro rata, the payment of the same out of the funds in the hands of
Robert Oliver and others, the assignees in whose hands the funds were
attached, and to decree the deficit to be paid by the owners of the ship War-
ren. The sumsso decreed to the libellants, respectively, in no case exceeded
$900, and most of them fell short of $500. From the separate decrees so
rendered, the assignees prayed an appeal to this court, and gave several
appeal bonds, upon the appeal from each decree, as well as a joint appeal
bond for the whole, Under these circumstances, a motion has been made
to dismiss the appeal, upon the ground, that the sum in controversy in each
decree is less than $2000, and as such is insufficient to give this court appel-
late jurisdiction. The motion is resisted upon the other side, upon the
ground, that the aggregate in controversy, under the whole of the decrees
taken together, greatly exceeds that value.

The question is one of great practical importance ; but in our judgment,
not of any intrinsic difficulty. The present is a case of seamen’s wages, in
which there is necessarily a several and distinct contract with each seaman,
for the voyage, at his own rate of wages ; and though all may sign the same
shipping paper, no one is understood to contract jointly with, or to incur
responsibility for, any of the others. The shipping articles constitute a
several contract with each seaman, to all intents and proposes ; and are so
contemplated by the avt of congress for the government and regulation of
seamen in the merchants service (Act of 1790, ch. 29), and have been so

! See Stratton ». Jarvis, 8 Pet. 4; Russell ». Stansell, 105 U. 8. 303-4.
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practically interpreted by courts of justice, as well as by merchants and
mariners, in all commercial nations, in modern times. It is well known, that
every seaman has a right to sue severally *for his own wages, in the
courts of common law ; and that a joint action cannot be maintained
in such courts, by any number of seamen, for wages aceruing under the same
shipping articles, for the same voyage. The reason is, that the common law
will not tolerate a joint action, except by persons who have a joint interest,
and upon a joint contract. If the cause of action be several, the suit must
be several also. But a different course of practice has prevailed for ages, in
the court of admiralty, in regard to suits for seamen’s wages, It is a special
favor, and a peculiar privilege allowed to them, and to them only, and is
confined. strictly to demands for wages., The reason upon which the privi-
lege is founded, is equally wise and humane : it is, to save the parties from
oppressive costs and expenses, and to enable speedy justice to be admin-
istered to all whostand in a similar predicament ; in the expressive langnage
of the maritime law, vells levatis. And the benefit 1s equally as great to
the ship-owner as to the secamen ; though the burden would otherwise fall
upon the latter, from their general improvidence and poverty, with a far
heavier weight. A joint libel may, therefore, always be filed in the admi-
ralty, by all the seamen who claim wages for services rendered in the same
voyage, under the same shipping articles. But althongh the libel is thus,
in form, joint, the contract is always treated in the admiralty, according to
the trunth of the case, as a several and distinct contract with each seaman.
Each is to stand or fall by the merits of his own claim, and is unaffected by
those of his cc-libellants.. The defence, which is good against one seaman,
map be wholly inapplicableto another. One may have been paid ; another
may not have performed the service ; and another may have forfeited, in
whole or in part, his elaim to wages. But no decree whatsoever, which is
made in regard to such claim, can possibly avail to the prejudice of the
merits of others, which do not fall within the same predicament. And
wherever, from the nature of the defence, it is inapplicable to the whole
crew, the answer invariably contains separate averments, and is applied to
each claim, according to its own peculiar circumstances. The decree fol-
lows the same rule, and assigns to each seaman, severally, the amount to
which he is entitled, and dismisses the libel as to those, and those only, who
have maintained no right to the interposition of the *court in their rEp 4
favor. The whole proceeding, therefore, from the beginning to the t "'
end of the suit, though it assumes the form of a joint suit, is, in reality, a
mere joinder of distinet causes of action, by distinct parties, growing out of
the same contract, and bears some analogy to the known practice at the
common law of consolidating actions against different underwriters, founded
upon the same policy of insurance. Be this as it may, it is the established
practice of the admiralty. The act of congress, already referred to, adopts
and sanctions the practice ; and it enacts, that in proceedings én rem against
the ship for mariners’ wages, “all the scamen or mariners having cause of
complaint of the like kind against the same ship or vessel, shall be joined as
complainants.” Act of 1790, ch. 29, § 6. It thus converts what, by the
admiralty law, is a privilege, into a positive obligation, where the seamen
commence a suit, at the same time, in the same court, by a proceeding én
rem for their wages. And it further directs, that the suit shall be pro-
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ceeded on in the said court, and final judgment be given, according to the
course of admiralty courts in such cases used.” Act of 1790, ch. 29, § 6.

From this summary view of the nature and operation of the proceedings
in the admiralty, in cases of joint libels for wages, it is obvious, that the
claim of each seaman is distinet and several ; and the decree upon each
claim is, in like manner, distinct and several. One seaman cannot appeal
from the decree made in regard to the claim of another; for he has no
interest in it, and cannot be aggrieved by it. The controversy, so far as he
is concerned, is confined solely to his own ¢laim ; and the matter of dispute
between him and the owners, or other respondents, is the sum or value of
his own claim, without any reference to the claims of others. It is very
clear, therefore, that no seaman can appeal from the district court to the
circuit court, unless his own claim exceeds $50 ; nor from the circuit court
to the supreme court unless his own claim exceeds $2000. And the same
rale applies to the owners or other respondents, who are not at liberty to
consolidate the distinet demands of each seaman into an aggregate, thus
making the claims of the whole, the matter in dispute ; but they can appeal
only in regard to the demand of a seaman, which exceeds the sum required
*148] by law for tbat purpose, as a dist.inct *matter in dispute. If. the law

" were otherwise, it would operate in a most unjust and oppressive man-
ner ; for then the seamen would be compellable to file a joint libel ; and if
any controversy existed as to the claim of a single seaman, all the others
would be compellable to be dragged before the appellate tribunals, and
incur enormous expenses, even when their own rights and claims were
beyond all controversy, and, in truth, were not controverted. The form of
proceeding would thus be made an instrument to subvert the very object
for which it was instituted.

But it has been argued, that this court formerly entertained jurisdiction
of this very cause, upon an appeal by the seamen, and passed a decree in
their favor ; and that the present appeal is to the erroneous proceedings of
the circuit court in carrying into effect that decree ; and if the seamen may
appeal, the original respondents may appeal also. It is true, that the appeal
was taken by the seamen, and jurisdiction entertained by this court, in the
manner stated at the bar; but a moment’s attention to the state of facts
and posture of the case at that time will show, that the conclusion now
attempted to be drawn from them is wholly unsupported. There was
nothing then upon the record, to show what were the amounts respectively
claimed by, and due to, the seamen. The decrees, both in the district court
and in the circuit court, were, by the consent of the parties, pro formd,
dismissing the libel as to all the libellants, without any inquiry into or
ascertainment of the claim of any one of them ; and this dismissal was for
the avowed purpose of taking an appeal to this court, in order to settle the
ouly real controversy between the parties to the appeal, viz., whether the
funds in the hands of the assignees were liable to the claims of the scamen,
in point of law. Such a proceeding, assented to by all the parties in interest,
necessarily admitted, that the sums in controversy between the parties were
sufficient to found the appellate jurisdiction of this court. The argument
at the bar proceceded upon this implied admission ; and there was nothing
in the record before the court, that contradicted the admission. It was not
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possible for the court, therefore, to know what was due or claimed by each
seaman ; and though consent cannot give jurisdiction to this court, by way
of appeal, where the matter in dispute is less than $2000 ; *yet an [¥149
admission of a sufficient value by the parties, is presmmed to be ;
correct, where the record does not establish the contrary. 5 Pet. 675.

In looking into the original proceedings, which are not, indeed, now
before us, except for incidental purposes, but orly such as have been conse-
quent upon the mandate, it appears, that the original libel was by Sheppard
alone ; that by subsequent amendments, other libellants were added ; that
in the year 1819, another amended libel was filed, embracing all the libel-
lants, and asserting claims on their part to wages in the aggregate to the
amount of $31,000; and that subsequently, in December 1825, another
amended libel or petition was filed in behalf of the libellants, making the
assignees parties, and making a positive claim for interest also upon the
amount of their wages. It was upon the libels, thus amended and filed,
that the decree of this court, as well as those of the courts below,
were founded. And the last asserts, on the part of one of the libellants
(Stephen Cassin), a claim for $3476.51, leaving the claims of the others, in
the most general form, with no averments ascertaining the amounts, which
were then respectively demanded by them. Indced, the very loose and
inartificial structure of all the libels could not escape observation; and
might, in carlier stages of the cause, have been open to objection for the
want of duc certainty and precision, if any exceptions had been specially
promoted on behalf of the respondents ; but as none were made, there was
an implied waiver of all imperfections of this sort. "This court, in its decree,
affirmed the right of the seamen to their wages, and directed a separate and
several decree to be entered for the amount due to each libellant, respec-
tively, as soon as the same should be ascertained by a commissioner. So
that the decree itself severed the claims of the libellants, in all future pro-
ceedings in the cause ; as, in truth, these claims ought to have been sev-
erally propounded in the original libel. It is manifest, then, that each
libellant has no joint interest in the claim of any other ; and that cach is
in its nature and character, distinct and independent ; and the amount in
controversy being now ascertained by a several decrce, that constitutes, in
regard to the respondents, the sole matter in dispute *between them, %150
and the respective libellants. Neither party can, then, claim an Lat?
appeal to this court, in regard to the claim of any libellant, unless that claim
exceeds $2000. The case is not distinguishable, in principle, from that of
an information of seizure, or a libel on a capture as prize, where various
claims arc interposed for different portions of the property, by per-
sons claiming the same by distinet and independent titles. In such a case,
though the original libel is against the whole property jointly, yet it is
severed by several claims ; and no appeal lies by cither party, unless in
regard to a claim exceeding the sum of $2000 in value. This has been the
long and settled practice in the admiralty courts of our country.

Upon the whole, it is the opinion of this court, that for the want of juris-
diction, the present appeal must be dismissed ; no one of the decrees in the
circuit court involving a matter in dispute sufficient in value to justify the
exercise of the appellate authority of this court.

6 Prr.—7 97




SUPREME COURT
Spring v. Gray.

[Jan’y

Tais cause came on to be heard, on the transcript of the record from
the circuit court of the United States for the district of Maryland, and was
argued by counsel : On consideration whereof, it is the opinion of this court,
that for the want of jurisdiction, the present appeal must be dismissed ; none
of the decrees in the circuit court involving a matter in dispute suflicient in
value to justify the exercise of the appellate authority of this court.
‘Whereupon, it is ordered and adjudged by this court, that this appeal be
and the same is hereby dismissed, for want of jurisdietion as aforesaid.

*Sera SeriNe and others, Plaintiffs in error, ». The Executors
of WirLLiam Gray, Defendants in error.

*151]

Statute of limitations.— Merchants’ accounts.

The master of a ship, who, with the other members of a mercantile house, were owners of the
vessel which he commanded, with the approbation of the firm, signed a bill of lading to deliver
certain articles of merchandise, the property of the shipper, at the port of destination of the
vessel, “freight to be paid for the goods as per agreement indorsed;” the agreement indorsed
was, that the owners of the ship should have, as the freight of the ship, one-half of the net
profit, on the proceeds of the goods, which were to be invested in a return-cargo, to be con-
signed to and sold by the shipper; the proceeds of the outward cargo were received by the
shipper, part in goods, and part in money; a portion of the cargo having been left unsold
by the vessel, where they were delivered. The transaction was made the subject of an
account-current, by the owners of the vessel with the shipper of the goods, and a large balance
was claimed to be due to them on the said account ; the shipment was made in May 1810,
and in May 1829, a suit was instituted fov the recovery of the balance, stated to be due on an
account-current ; the defendants, the executors of the shipper, pleaded the statute of limita-
tions of the state of Maine; the defendants replied, that the accounts and promises arose
“from such accounts as concern the trade of merchandise, between merchant and merchant,
their factors and servants.” The plaintiffs admitted, they had no other cause of action than
such as arose from the bill of lading, and the contract indorsed thereon: Held, that the bill of
lading and the contract were not sufficient to maintain the issue joined on the part of the
plaintiffs, in respect to the replication of merchants’ accounts.!

The statute of limitations of Maine is copied from the 21 of James I., and its words are, “all
actions of account, and upon the case, other than such accounts as concern the trade of mer-
chandise, between mecchant and merchant, their factors or servants, &c., shall be commenced.” It
would seem to be the necessary construction of these words, that the action on the case, to which
the exception applies, must be founded on an account: the language of the act conveys the
same meaning as if it had been, “all actions of account, and all actions on the case, other
than such as are founded on such accounts as concern the trade of merchandise,” &ec. The
foundation of the action must be an account, not a contract.

'To bring a case within the exception of
merchants’ accounts, the account must be an
open one. Toland ». Sprague, 12 Pet. 300;
Bispham . Price, 15 How. 162. Accounts,
when stated, cease to be merchants’ accounts,
within the statute. Bevan . Cullen, 7 Penn.
St. 281 ; Thempson ». Fisher, 13 Pet. 810. To
constitute a merchant’s account, there must be
reciprocal demands. Atwater 2. Fowler, I
Edw. Ch. 417; Chew ». Baker, 4 Cr. C. C.
696 ; Hussey ». Burgwyn, 6 Jones (N. C.) 385 ;
Ingram ». Sherard, 17 8. & R. 347; Lowber v.
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Smith, 7 Penn. St. 381. The accounts must be
between merchants, at the time the cause of
action accrues, unsettled and mutual, and con-
sisting of debts and credits for merchandise.
Tox ». Fisk, 7 Miss. 328. The exception in the
British statute 21 Jac. 1., was confined to
cases where an action of account would lie, or
an acuon upon the case, for not accounting.
Cottam v. Partridge, 4 Scott N. R. 819; 4
M. & G. 271. It did not apply to the action of
indebitatus assmmpsit. Inglis ». Haigh, 8 M.
& W. 769; 9 Dow P. C. 817.
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From the association of actions on the case, a remedy given by the law for almost every claim
for money, and for the redress of every breach of contract not under seal, with actions of
account, which lie only in a few special cases, it may reasonably be conceived, that the
legislature had in contemplation to except those actions only for which account would lie ; the
words certainly imply, that the action should be founded on an account; the account must
be one which concerns the trade of merchandise.

The case presented by the exception is not every transaction between merchant and merchant ;
not every account which might exist between them ; but it must concern the trade of mer-
chandise. It is not an exemption from the act, attached to the merchant, merely as a per-
sonal privilege; but an exemption which is conferred on the business as well as on the
persons between whom that business is carried on; the accounts must concern the trade of mer-
chandise ; * and the trade must be, not an ordinary traffic between a merchant and any
ordinary customer, but between merchant and merchant.

The “ trade of merchandise which can present an account protected by the exception, must be
not only between merchant and merchant, but between the plaintiff and defendant; the
account—the business of merchandise which produces it—must be between them.

A charter-party, a contract by which the owner lets his vessel to another for freight, does not
change its character, because the parties happen to be merchants ; it is still a special contract,
whereby a compensation is stipulated for a service to be performed; and not an *‘ account
concerning the trade of merchandise;” it isno more “an account;”' and no more connecsed
with “the trade of merchandise,” than abill of exchange, or contract for the rent of a house, or
hire of a carriage, or other single transaction which might take place between individuals who
happen to be merchants. An entry of it in the books of either, could not change its nature,
and convert it from an insulated transaction between individuals, into an account concerning
the trade of merchandise between merchant and merchant; this must depend on the nature
and character of the transaction, not on the books in which either party may choose to enter a
memorandum or statement of it.

The English cases certainly do not oppose the construction given by the court to the words of
the statute; the American cases, so far as they go, are in favor of it

On a commercial question, especially, on one deeply interesting to merchants, and to merchants
only, the settled law of New York is entitled to great respect.

Spring ». Gray, 5 Mason 505, affirmed.

[*152

Exrror to the Circuit Court of Maine. This action was originally instituted
in March 1829, by the plaintiffs in error, who survived Andrew M. Spring,
their copartner, in the court of.common pleas of the county of York, in the
state of Maine, by process of attachment; and was removed to the circuit
court of the United States, upon the petition of the defendants.

The action was assumpsit; and in the declaration, the first count was for
the balance of an account-current, which aceount was annexed to the writ ;
the second count was for money had and received. The defendants pleaded
the general issue, which was joined ; and also the statute of limitations. The
plaintiffs, to their pleas of the statute, rephed that ‘the accounts and pro-
mises arose from such aceounts as concern the trade of merchandise, between
merchant and merchant, their factors and servants ; and issue was taken on
the replication. The declaration described the plaintiffs as copartners on the
1st day of July 1821, “transacting business as merchants, in the name of
Seth Spring & Company.” The defendants’ intestate was described as
“William Gray, late of Boston, deceased.” The account annexed to the
writ was as follows :
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Dr. William Gray, Esq., of Boston, Mass., in account with Seth
Spring & Sons. %Cr.

1810, Sept. For loss sustained on the sloop| 1811. By amount of the out-
Fanny, Capt. Ebenezer Jordan, master, which| ward cargo of the barque
said Gray insured [ 2,600 00/| Morning Star, as per ori-

1811, Oct. For 85,000 gals. olive oil, in casks,‘ | ginal invoice and bills 01'|
delivered from barque Morning Star, Wm. lading 135,202 83
Nason, master, in Boston, at $1.25 per gal. 43,750 00||By his half the profits of|

For 127 cases do., delivered by same | 1,270 00|| said Morning Star’s voyage|14,469 03

For 53,803 Ibs. cotton, left with Mr, Lear, inf 1829. By balance now due
Algiers, and afterwards paid for by the Dey! from estate of said Wil-
of Algiers to Com. Stephen Decatur, and| liam Gray 34,477 45
received by said Gray, 30 cents per lb. 116,140 90

For cash paid by Andrew M. Spring to Bain-
bridge & Brown, merchants, England, and by|
them placed to credit of William Gray | 2,000 00

For cash paid Andrew M. Spring’s commissions|
217 per cent, on said barque’s outward cargo,l
as per agreement 880 00

1829. For interest, on loss on Fanny, 19 years| 2,850 00

For interest on one-half the profits of Morning
Star’s voyage, as per agreement 14,758 41

Joux Mussey, Clerk.

*This account grew out of a special contract between the parties ;
and the evidence and instructions of the court to the jury were set
forth in a bill of exceptions ; which stated, that the plaintiffs, to maintain
the issues on their part, offered in evidence and read to the jury : A bill of
lading of the outward chargo of the Morning Star, signed by Andrew M.
Spring, with the agreement or contract on the back of it, signed by William
Gray and Seth Spring & Sons. The bill of lading was in the usual form,
and stipulated, that the cargo should be delivered at Algiers, to Andrew M.
Spring, the freight to be paid as per agreement indorsed on the same. The
agreement was as follows : '

*154]

The proceeds of the within cargo, amounting to $35,202.83, as per invoice,
costs and charges, is to be invested in Algiers, or some other port (after
deducting all charges, consignee’s commission included, except freight and
premium of insurance within, of which two last-mentioned charges are to
be made on the goods), and returned in the said barque Morning Star, to
Boston, when Seth Spring & Sons (owners of said barque), are to recover
one-half of the net profits thereon, in lieu of freight and primage, the voyage
round. The consignee’s commissions to be two and a half per cent. on the
sales of the within cargo; and no comissions to be charged in Boston,
except what is paid an auctioneer. Serr SpriNa & SoNs,

$35,202.83. Wirriam Gray.

Also, letters of instruction addressed by William Gray to Andrew M.
Spring, relative to the voyage of the Morning Star ; and also the correspond-
ence on the accounts of Andrew M. Spring, and of the consignees and others,
relative to the transaction. The plaintiffs’ counsel, having closed their evi-
dence, were inquired of by the court, whether they had any other cause
of action than such as arose from the bill of lading of the outward cargo of
the barque Morning Star, and the contract indorsed thereon ; answered, that
they had not.
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And thereupon, the defendants’ counsel moved the court to instruct the
jury, that inasmuch as the plaintiffs had admitted that their whole cause of
action arose from said bill of lading *and contract indorsed thereon ;
the said bill of lading and contract, with the other papers, documents
and testimony aforesaid were not suflicient evidence, in point of law, to
maintain the issue joined on the part of the plaintiffs in respect to their repli-
cation of merchants’ accounts. The plaintiffs’ counsel objected to such
instructions, and prayed the court to instruct the jury, that the evidence
introduced was suflicient to prove, and did prove, the issue last aforesaid on
the part of the plaintiffs. But the court instructed the jury, that inasmuch
as the plaintiffs had admitted, that their whole cause of action arose from
said last-mentioned bill of lading, and contract indorsed thercon ; the said
bill of lading and contract, with the other papers, documents and testimony
aforesaid, were not suflicient evidence, in point of law, to maintain the issue
last aforesaid on the part of the plaintiffs.

And thereupon, the jury returned their verdict for the defendants on this
issue ; and upon the general issue, they found no verdict. The court gave a
judgment for the defendants ; and the plaintiffs prosecuted this writ of error.

[*155

The case was argued by Lwans, for the plaintiffs ; and by Webster, for
the defendants.

The plaintiffs contended : 1. That the question whether the accounts in
suit were such as concerned the trade of merchandise, was a question for the

jury solely ; which they should have been at liberty to consider. 2. That
the accounts in suit are within the exception of the statute.

For the plaintiffs, it was argued, by Mr. Evans, that the direction of the
court to return a verdict for the defgndants, was erroneous ; as the question
whether the accounts between the plaintiffs and the defendants’ testator
were, or were not, “merchants’ accounts” was one of fact and not of law ;
and therefore, proper for the jury exclusively. Dass v. Bass, 8 Pick. 187.

The main question in the case is, whether the aceount and the agreement,
taken together, do not amount to an account between merchant and merchant,
within the exception in the statute of limitations, of merchants’ accounts?
An exception always operates to take a case which comes *within it,
out of the operation of the enacting clause ; and whatever is within
the exception is exempted from the effects of the law. The exemption of
merchants’ accounts has reference to the character of the parties; and not
to the nature of their dealing, or the subject-matter of the account between
them. The account on which this action is founded, is fully within this
principle.

The statute of limitations has sustained various fortunes, since its enact-
ment. The dispositions of courts towardsits objects have differed, and have
trequently changed ; and the cases in which it has been permitted to operate,
have been diminished or increased, according to the opinion entertained of
the policy of the system. At the present period, the course of decisions is
to restore the law to its full force; and to give all its provisions their full
influence. The exception of merchants’ accounts, is in clear and express
terms, and if relieved from the pressure of decided cases, there would be no
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difficulty in its application to the case before the court. The accounts
between the parties, or, at least, the plaintiffs’ account, is one growing out
of dealings between them and the defendants’ intestate, of a mercantile
nature, It has reference to the transportation of merchandise, its sale, and
to the reinvestment of the proceeds. The account is not yet closed.

Without going back to the history and progress of the various conflicts
which this exception has sustained, it may be proper to state, that in the
first instance, it was limited to actions of account. At length, it was
extended to every form of proceeding, at law or in equity, where accounts
were sought to be recovered ; various other questions succeeded, some of
which, having a bearing upon that now before the court, are still debatable.
The question, how far the exception applies to closed or stated accounts? or
whether only to those which are open or current? Is it required, that some
one item shall be within six years? Several cases maintain the last ground ;
they are chiefly from the courts of chancery. 2 Ves. 400; 6 Ibid. 580; 15
Ibid. 199 ; 19 Ibid. 148, 180 ; 15 Ibid. 286 ; Gilb. Eq. Rep. 224 ; Bunbury 217 ;
5 Johns. Ch. 522 ; 2 Eden 169. There *is nothing in the language of
the exception, to authorize the construction adopted in these cases;
Merchants’ accounts are excepted, without any limitation as to the period of
the items which compose them, or as to the date of the first or last of those
items. On the other hand, there are decisions which maintain the exception,
and give it operation ; although there is no item in the account within six
Nearsse o600 TR 119028 Saund y 127,512 567 7 s 6 Rick: 3628 V18 Dallt 064
Yeates 105 ; 4 Greenl. 339 ; 5 Cranch 15 ; 3 Wils. 94.

Thus, between the common-law decisions and those by the courts of
chancery, the exception is entirely annihilated. Both cannot be law ; and
by some of the aunthorities, merchants’ accounts are no more favored than
other accounts, against the plain intent of the statute. It is admitted, that
closed or stated accounts are not within the exception. The cases to this
principle are, 2 Saund. 124 ; 2 Johns. 200 ; 20 Ibid. 533.

Another question was discussed in the circuit court, which may have its
influence in this court. How far accounts, to entitle them to the protection
of the exception, should be mutual ? It is said, accounts must exist on both
sides. The doctrine of mutunality of accounts is found in Bull. N. . 149
20 Johns. 583. This doctrine has been engrafted, very strangely, on the
exception under consideration. An accurate examination of the authorities
will satisfy the court, that to uphold this exception, mutuality is not
requisite. The words of the law are not, accounts “ between merchant and
merchant,” but “trade between merchant and merchant.” And the case
before the court shows mutual acconnts. The transactions to which the
account refers, are those of mutual dealing, requiring that accounts should
have been kept, and that the results of those dealings should be stated in that
form. The books of the plaintiffs show an account, and so do the books of
the defendants’ testator—not with the plaintiffs, in their name, but of the
business in which they were concerned, and in the profits in which both
parties were interested. It is said, however, that there was in these trans-
actions nothing but a contract—no trade—no merchandise.

*The parties were merchants ; the subject of their transactions
was merchandise ; and it was to be transported to a foreign place, to
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be sold there ; the proceeds to purchase other merchandise, which was to be
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brought back to be sold here ; and after the original cost of the merchan-

dise should be repaid, the residue was to be divided between the parties. In

all this, accounts were required. Do they not concern the trade of mer-
¥ chandise ?

Does the agreement alter the nature of these transactions? In ecvery
trade, there is an agreement, written or otherwise : as to factors, it is gen-
erally a written contract ; and this case may well be considered as one
between merchant and factor. The contract was made with the partner-
ship, and they appointed one of themselves to see it exccuted. In doing
this, the person appointed acts under the agreement, and the advantages
which accrue to him, accrue to the plaintiffs. It was, without doubt, one
of the inducements to the contract, that a partner of the firm should exe-
cute it. Courts look at the substance of agreements, not to the mere form.
The bill of lading must necessarily have been signed by the master of the
Morning Star. It would have been so signed, if they had appointed any
other person to execute the agreement. The instructions of the shipper
were, for the same reason, addressed to him. The whole transaction is but
one contract ; and the signature of the bill of lading, by the master, did not
separate him from his copartners. Ile became the agent of the firm, to keep
the accounts for them ; and these accounts, so kept, were the accounts of all
the partners.

Webster, contri.—The case is one of contract, depending on a special
agreement between the owners of the Morning Star and the shippers of the-

cargo. The vessel was to carry the property shipped, for a proportion of
the profits on the sales ; and there were no profits. The whole transaction:
is contained in the bill of lading and the agreement, and the account is a
bill of particulars growing out of the agreement. The plaintiffs, ons
being called upon, stated that their demand was founded entirely on the
agreement.

It is said, that the question was one of fact, and not of law ; *and:
that it was not properly taken from the jury by the court. Iad this
lbeen so, yet, as, on the trial, neither party requested the facts to be left to
the jury, &ec., and both were willing to consider the whole as matter of
law, the objection is now out of place.

[*159

Story, Justice, stated, that at the trial, neither party requested the facts
to be left to the jury.

But it is contended, that this is purely a question of law. The counsel
for the plaintiffs in error have so treated it, by a reference to numerous
cases. All the facts are admitted—the contract, and all the matters given
or offered in evidence, are in writing ; and they give rise to the only ques-
tions, which are legal ones, as to the construction of this written evidenge.
It is denied, that the case in Pickering’s reports applies ; there, many facts
were controverted.

This is not a matter of account, within the exception of the statute of
limitations. There is no item within six years; and this is necessary,
although the case in Cranch is considered as giving a sanction to another
principle. In some of the states, it has been held, that it is necessary that
the account should have an item within the limitation, but not in all. All
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the English decisions are otherwise. But the principle is not material in
this case.

The account must be current ; existing on a running mutual account
between merchants : it must be an open, and not a settled transaction. The
statute has no relation to written books ; the words apply to such a state of
things as will require a party to account ; and as are analogous to trusts.
The relations between the parties determine the nature of the cases. The
mere fact that there is an account hetween the parties, is not suflicient.
An account settled and stated, it is allowed, is not within the statute, and
the reason is, that the matters of the account are no longer open, and the
account has become a debt.

The evidence to maintain the action shows no matter of account. The
consignee was bound to account, but the ship-owners, who signed the agree-
ment, had no accounts to keep. The consignee was not bailiff and receiver ;
and the old action of account would not lie.

*160] *The case does not exhibit anything from which a claim to

account could be made upon the defendants’ testator. He had
received nothing. The manner of paying the freight did not make the
transaction one of account ; it was the same as a charter-party of affreight-
ment, and was a special agreement for a special purpose. It is not enough,
that a party is liable to pay money ; to make it an account, he must have
received something for which he is liable to account. Carth. 226. There
must be mutual accounts ; debts and credits on both sides, mutual dealings ;
a debt or claim on one side, could not be an account, in the view of the
exception, The ground on which the exception rests is, that the mer-
chant looks to remittances, and a cause of dealing between the parties, at a
distance, and the law regards the inconvenience of having settlements made
within a short time. Some transactions between merchants are not, and
cannot be closed within the period of six years; and for such cases the law
intends to provide. Accounts between merchants are often kept open for a
long time, in the expectation of remittances.

The statute must have a full and reasonable construction. The account,
to bring it within the exception, must relate to the trade of merchandise.
The pleadings in this case exhibit the question in this form ; but in this case,
therc are no such relations. The cargo is placed in the hands of the master
for certain purposes only. Because the parties are merchants, and the goods
shipped by the defendant’s testator were articles of merchandise, there is no
application of the law. The demand must be onein a transaction, which
being between merchant and merchant, the party called upon is bound to
account.

Marsuarr, Ch. J., delivered the opinion of the court.—This cause
depends entirely on the question, whether the plaintiffs are within the
exception of the statute of limitations, made in favor of “such accounts as +
concern the trade of merchandise betweer merchant and merchant

The plaintiffs in error brought an action on the case against the defend-
*1611 ants, in the proper court of the state of Mame, *wbxch was removed
4 by the defendants into the circuit court of the United States for the
district of Maine. 'The first count was for balance of accounts annexed to
the writ ; the second was for money had and received. The defendants
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pleaded non asswmpsit, and the statute of limitations. Issue was joined on
the first plea. To the second, the plaintiffs replied, that the accounts and
promises mentioned in the declaration are, and arose from such accounts as
concern the trade of merchandise between merchant and merchant, their
factors and servants ; and issue was joined on this replication.

At the trial, the plaintiffs produced the bill of lading of the outward
cargo of the barque Morning Star, signed by Andrew M. Spring, the master
of said barque, with the contract on the back of it, signed by William Gray,
the testator of the defendants, and by Seth Spring & Sons, the plaintiffs and
owners of the barque Morning Star ; which bill of lading and contract are
in these words :

Shipped, in good order and well conditioned, by William Gray, of Bos-
ten, a native citizen of the United States of America, for his sole account
and risk, in and upon the barque called the Morning Star, whereof is master
for this present voyage, Andrew M. Spring, now in the harbor of Boston,
and bound for Algiers; to say [The merchandise is here described by
marks, numbers and quantities], being marked and numbered as in the
margin, and are to be delivered, in like good order and well conditioned, at
the aforesaid port of Algiers (the dangers of the seas only excepted), unto
Andrew M. Spring, or to his assigns, he or they paying freight for the said
goods, as per agreement indorsed hereon, without primage or average. In
witness whereof, the said master of the said barque hath affirmed to four
bills of lading, of this tenor and date, one of which being accomplished, the
other three then to stand void. Dated in Boston, May 26th, 1810.

AxprEw M. SprixNG.

The proceeds of the within cargo, amounting to $35,202.83, as per
invoice costs and charges, is to be invested in Algiers, or some other port
(after deducting all charges, consignee’s commission included, except
freight and premium of insurance within, of which two last-mentioned
charges are to be made *on the goods), and returned in the said
barque Morning Star, to Boston, when Seth Spring & Sons (owners
of said barque) are to recover one-half of the net profits thereon, in lieu of
freight and primage, the voyage round. The consignec’s commissions to
De two and a half per cent. on the sales of the within cargo ; and no com-
missions to be charged in Boston, except what is paid an auctioneer.

$35,202.83. Seru Sprine & Soxs.
WiLLiaM GraAy.

[*182

The plaintiffs also produced several letters and papers from William
Gray, the master of the Morning Star, and others, respecting the outward
voyage of the barque; together with the bills of lading and invoices of
her inward cargo, which was delivered to the defendants. They also pro-
duced an account from the books of Seth Spring & Sons, as follows :
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Dr. William Gray, Esq., of Boston, Mass., in account with Seth
Spring & Sous. Cr.

1810, Sept. For loss sustained on the sloop [[1811. By amount of the out-
Fanny, captain Ebenezer Jordan, master, {| ward cargo of the barque
which said Gray insured 2,600 00|| Morning Star, as per ori-

1811, Oct. For 85,000 gallons oil in casks, de- | ginal invoice and bill of
livered him from barque Morning Star, Wil- lading. 35,202 83
liam Nason, master, at Boston, at 7s. 6d. Mis half the profits of said
per gal, 43,750 00| Morning Star's voyage 114 449 03

127 cases oil delivered, by same, at $10 per case| 1,270 00|/1829. Balance now due from|

53,803 lbs. cotton, left with Mr. Lear, and after- estate of said William
wards paid for by the Dey of Algiers to Com. | Gray 34,477 45
Stephen Decatur, at 30 cents per 1b. 16,140 90||

Cash paid by A. M. Spring to Bainbridge & Co.,
merchants, England, and by them passed to
the credit of said Gray 2,000 00

Paid A. M. Spring his commissions, at 214 per
cent., on said barque’s outward cargo as per
agreement 880 00|

1829. Interest on loss on sloop Fanny, 19 years| 2850 00|

Interest on one-half the profits of Morning

Star’s voyage, per agreement 14,758 41||

When the plaintiffs had closed their evidence, the court asked whether
they had any other cause of action than such as arose from the bill of lad-
ing of the outward cargo of the barque *Morning Star, and the con-
tract indorsed thereon ; and they answered, that they had not.

The counsel for the defendants then moved the court to instruct the
jury, that inasmuch as the plaintiffs had admitted that their whole cause of
action arose from said bill of lading and contract indorsed thereon, the said
bill of lading and contract, with the other papers, documents and testimony
aforesaid, were not suflicient evidence, in point of law, to maintain the issue
joined on the part of the plaintiffs, in respect to their replication of mer-
chants’ accounts. 'The plaintiffs’ counsel objected to such instructions, and
prayed the court to instruct the jury, that the evidence introduced was
sufficient to prove, and did prove, the issue joined on the part of the plain-
tiffs. The court instructed the jury, that inasmuch as the plaintiffs had
admitted, that their whole cause of action arose from said last-mentioned
bill of lading and contract indorsed thereon, the said bill of lading and con-
tract, with the other papers, documents and testimony aforesaid, were not
suflicient evidence, in point of law, to maintain the issue last aforesaid on
the part of the plaintiffs. To this instruetion, an exception was taken.
A verdict was found for the defendants; and this writ of error brings up
the judgment which was rendered thereon.

The statute of Maine is copied from the 21 James 1., and its words are,
“all actions of account, and upon the case, other than such accounts as con-
cern the trade of merchandise, between merchant and merchant, their fac-
tors or servants, &c., shall be commenced,” &e. It would seem to be the
necessary construction of these words, that the actions on the case, to
which the exception applies, must be founded on an account. The language
of the act conveys the same meaning as if it had been, ¢“all actions of
account, and all actions on the case, other than such as are founded on
such account as concerns the trade of merchandise,” &c. The foundation of
the action must be an account, not a contract.
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From the association of actions on the case, a remedy given by the law
for almost every claim for money, and for the redress of every breach of
contract, not under seal, with actions *of account, which lie only in a
few special cases, it may reasonably be conceived, that the legislature
had in contemplation to except those actions only for which account would
lie. Be this as it may, the words certainly require, that the action should
be founded on an account. The account must be one ¢ which concerns the
trade of merchandise.” The case protected by the exception is not every
transaction between merchant and merchant, not every account which might
exist between them, but it must concern the trade of merchandise. It is
not an exemption from the act, attached to the merchant, merely as a per-
sonal privilege, but an exemption which is conferred on the business as well
as on the persons between whom that business is carried on. The account
must concern the trade of merchandise ; and this trade must be, not an
ordinary traflic between a merchant and any ordinary customer, but
between merchant and merchant. This ¢ trade of merchandise,” which can
furnish an account protected by the exception, must be not only between
merchant and merchant, but between the plaintiff and defendant. The
account—the business of merchandise which produces it—musé be between
them. If these propositions be well founded, and we believe they are, let
us apply them to the case.

The defendants were, undoubtedly, merchants. The plaintiffs, Seth
Spring & Sons, were also merchants ; but they were likewise ship-owners.
They were the proprietors of vessels which they hired to others for freight.
A charter-party, a contract by which the owner lets his vessel to another for
freight, does not change its character, because the parties happen to be
merchants. It is still a special contract, whereby a compensation is stipulated
for a service to be performed ; and not an account concerning the trade of
merchandise. It is no more “an account,” and no more connected with
“the trade of merchandise,” than a bill of exchange, or a contract for the
rent of a house, or the hire of a carriage, or any other single transaction
which might take place between individuals who happened to be merchants.
An entry of it on the books of either, could not change its nature, and con-
vert it from an insulated transaction between individuals, into an account
concerning the trade of merchandise, between merchant and merchant. This
must depend on the nature and character of the *transaction, not on
the book in which either party may choose to enter a memorandum
or statement of it.

Had the freight contracted for been a sum in gross, or a sum dependent
on the space oceupied by the cargo, or on its weight, or on any estimate of
its value, it would have been perceived at once, to be a claim founded on
contract, and not on account. Is the nature of the transaction varied, by
the fact, that the freight to be paid by the charterer, instead of being a
specific sum, or a sum to be ascertained by some given rule, is dependent on
the profits of the adventure? That the sales of the outward and inward
cargo, and all the expenses attendant on the enterprise, must be examined,
in order to ascertain the amount of freight? T'his process must, undoubtedly,
be gone through, in an action on the contract, but does its necessity convert
the action, which ought to be on the contract, into one founded on an
account concerning the trade of merchandise, between merchant and
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merchant ? The account of the sales of the outward eargo is to be adjusted
between the shipper and his consignee, not between the shipper and the ship-
owner, in his adventitious character of a merchant. So, the sales of the
return-cargo must be examined, in order to ascertain whether any, and how
much, profit has been made, and whether the ship-owner is entitled to any,
and how much, freight. But this account is not founded on trade and
merchandise between the owner and affreighter of the vessel. It is founded
on the trade of the affreighter alone, to which reference must be made, in
order to ascertain the amount of freight. Mr. Gray conld not be considered
as the factor of Seth Spring & Sons, selling their goods. He was selling his
own ; and the relation between them was not that of merchant and factor,
but of charterer and charteree of a vessel, by special contract.

If we were to decide this case on the words of the statute, we should
not think that the plaintiffs had brought themselves within the exception.
‘We should not consider the action as founded on “such an account as con-
cerns the trade of merchandise between merchant and merchant.” This
opinion is not changed by cases which are to be found in the books.

In Webber v. Tivwill, 2 Saund. 121, the plaintiff’s declaration contained
two counts, one in indebitatus assumpsit, for *money had and received
by the defendant for the plaintiff’s use, and for goods, wares and
merchandise sold and delivered, arzd the other on an énsimul computassent.
To the plea of the act of limitations, the plaintiff replied, that the money in
the several provisions mentioned became due and payable on trade between
the plaintiff and defendant, as merchants, and wholly concerned merchan-
dise. The defendant demurred, and the whole court gave judgment in his
favor. Morrox, Justice, was of opinion, that only actions of account were
within the exception. The report does not contain the reasons assigned by
the other judges, otherwise than by stating that they were the reasons given
by Jones in his argument. These were, that the statute intends to except
nothing concerning merchandise between merchants, but only accounts-
current between them, whereas, the declaration in the second count was on
an account stated and agreed. He also contended, that the first count did
not make a case to be brought within the exception, it being only a bargain
for wares sold, and for money lent ; and although it concerned merchandise,
and was between merchants, yet that was no reason why it should be
excepted out of the statute; for if it should be excepted, by the same
reason, every contract made between merchants would also be excepted ;
which was not the intention of the statute; for in the statute, accounts
between merchants only are excepted, and not contracts likewise. Ile also
contended, that actions of account only were within the exception. This
point has been since overruled, though it seems to have been long considered
as settled law. This case having been decided, as the report informs us,
for the reasons assigned by Jones, his argument must be taken as the
opinion of the court. It decides, that only accounts, not contracts, between
merchants, even although they may concern the trade of merchandise, are
within the exception, and that the accounts must be current.

In Cotes v. Harris, at Guildhall, Dexison, Justice, held, that the
clause in the statute of limitations about merchants’ accounts, extended
only to cases where there were mutual accounts, and reciprocal demands
between two persons. This was only the decision of a single judge ; but
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Mr. Justice BULLER seems to have given it his sanction also, by introducing
it into his work. *Bull. N. P. 149. And Lord KenvoN quoted it F*167
with approbation, in Cranch v. Kirkman, Peake’s Cas. 121, adding t
that he had furnished his note of the case to Mr. Justice BuLLER.

The distinction between an account-current and an account stated, has
been often taken : 1 Ves. 456 ; 4 Mod. 105; 2 Ves. 400 ; 1 Mod. 270 ; and
is now admitted. The English cases certainly do not oppose the opinion
we have formed on the words of the statute, The American cases, so far as
they go, are in favor of it. .

In Mandeville v. Wilsor, 5 Cranch 15, this court said, that the exception
extended to all accounts-current, which concerned the trade of merchandise,
between merchant and merchant. The only addition made in this part of
the opinion, to the words used in the statute, is the introduction of the
word “current.” The statute saves “accounts-current.” The opinion pro-
ceeds to say, that an account closed, by the cessation of dealing between
the parties, is not an account stated, and that it is net nceessary that any
of the items shouid be within five years. This decision maintains the dis-
tinetion between accounts-current and accounts stated.

In Ramchander v. Hammiond, 2 Johns. 200, the court determined, that
the statute of New York, though slightly varying in its language {rom the
Lnglish statute, was to be construed in the same manner, and “must be
confined to actions om open or current accounts.” “It must be a direct
concern of trade; liquidated demands, or bills and notes which are only
traced up to the trade or merchandise, are too remote to come within this
deseription.”

In the case of Coster v. Murray, 5 Johns. Ch, 522, a purchase of goods
was made by the agents of the parties, at Copenhagen, and shipped to the
defendants, merchants in New York, on joint account, under an agreement
made by the agents, that the goods should be sold by the defendants, free
from commission, and one-third of the proceeds paid to the plaintiffs, who
were insurers. The goods were received and sold by the defendants, who
mingled the money with their own, and refused to pay any part of it te the
plaintiffs, unless on terms to which the plaintiffs would not accede. To a
bill filed by the plaintiffs, the defendants pleaded the act of limitations.
The plaintiffs contended, that the claim was within *the exception of
the statute, in favor of accounts between merchants, and also, that it
related 1o the execution of a trust, and was, therefore, not within the statute.
On the first point, Chancellor I{eNT said, “to bring a case within the excep-
tion of the statute, there must be mutual accounts and reciproeal demands
between two persons. In the present case, there was no account-current
between the parties. There are no mutual and reciprocal demands.” ¢ The
defendants took charge of and agreed to be accountable for some goods, or
the proceeds thereof, in which the parties had a joint interest ; and as con-
cerns the parties, and as between them, this hardly seems to be a trade of
merchandise, between merchant and merchant.” The chancellor took a very
elaborate view of all the English cases in which this exception had been dis-
cussed. Many of them went off on other points, many were indecisive, and
some of them seem to be opposed to each other, though not on the precise
question which has been argued in this case. He concluded this review, by
observing, “assuming the case before me to be one that concerned the
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trade of merchandise, between merchant and merchant, T should rather be
inclined to think, the statute was well pleaded, and that the case did not fall
within the exception.”

A decree was made in favor of the plaintiff, on the other point, from
which the defendant appealed to the court of errors. The cause was argued
on several points, the first of which was, “ whether it came within the excep-
tion of the statute concerning the trade of merchandise, between merchant
and merchant, their factors or servants.” Chief Justice SPENCER, said, the
chancellor had examined the case very elaborately, and had come to the con-
clusion, that the statute was well pleaded ; and that the case does not fall
within the exception. He added, “whether the statute is at all applicable
to a case of mutual dealing and mutnal credits between merchant and mer-
chant, is a question not now necessary to be decided, because the present is
not a case of that kind. On the part of the respondents, this is no account
at all. Thisis a case of an account merely on the part of the appellants ; there
*160] is no sclling or trading. It is a case of a joint purchase of *goods,

“J where one of the purchasers takes the whole goods, and is to account
for one-third of the proceeds. In such a case, where the items of an account
are all on one side, in my judgment, it is not within the reason or principle
of the exception ; which must have intended open and current accounts,
where there was mutual dealing and mutual credits.” Judges Prarr and
Woopworrn concurred. There was some division in the court of errors;
but the decree of the chancellor was aflirmed.

This ease is stronger than that under consideration, and turns on princi-
ples which decide it. Neo doubt is expressed in it, on the necessity of
accounts being mutual, and being open and current, to bring them within
the exception of the statute. On a commercial question, especially, on a
question deeply interesting to merchants and to merchants only, the settled
law of New York is entilled to great respect elsewhere. We have found
no conflicting decisions in any of the states.

The account from the books of the plaintiffs contains one item mnot
founded on the contract for the freight of the barque Morning Star, the
loss on the sloop Francis, insured by said Gray. But this item itself is not
within the exception, and was abandoned by the plaintiffs, who declared
that their whole cause of action arose from the contract. The claim, to
bring the case within the exception, rests entirely on the sale of the inward
cargo. This single transaction has not equal (certainly not superior) pre-
tensions to being an account-current between merchant and merehant, a
case of mutual accounts between them, with the sale made by the Murrays,
in Coster v. Murray, of goods purchased on joint account, shipped to the
defendants on joint account, and sold by the defendants on joint account.

We are of opinion, that this action is not founded on an account concern-
ing the trade of merchandise, between merchant and merchant, their factors
or servants ; and is not within the exception of the statute of limitations.
There is no error in the instructions given by the circuit court, and the

judgment is affirmed, with costs.
Judgment affirmed.

110




1832] " OF THE UNITED STATES. %1470

*Coarces B. Durau, Plaintiff in error, ». Jeax Hrsxry CoUPREY’S
) heirs, Defendants in error. (a)

Tmmaterial ervor.

Motion to dismiss a writ of error, on the ground, that one of the matters put in issue in the court
below, did not appear, by the record, to have been decided: Refused, as the issue which was
found by the jury, made the plea upon which no issue appears to have been decided, immaterial.

Error to the District Court for the Eastern District of Louisiana.

Livingston, for the plaintiff in error, stated, that the record showed that
the proceedings in the district court were according to the practice in Lou-
isiana, and not according to the course of the common law. There were
two issues, and a denial of the debt; and this was tried by a jury ; the
other, on an allegation of a former recovery. The latter was an issue at
law, and could not be submitted to a jury ; but was for the decision of the

court.
But the decision of the jury was given in general terms, and it cannot,

therefore, be ascertained, but that they found their verdict on the plea of
the former judgment, and not on the issue of fact. On an examination of
the record, it will appear, that the former judgment did not decide the
question between the parties.

Marsmarr, Ch. J., delivered the opinion of the court.—There were two

pleas by the defendant: 1. That the defendant was not indebted to the
plaintiff. 2. That the subject-matter of the suit was res adjudicata. The for-
mer plea was triable by the jury ; the latter by the court. There was a'trial
by the jury of the issue, and the jury found a verdict for the defendant.
Upon the plea of “res adjudicata,” there does not appear to have been any
replication or denial, so as to make any issue to the court. There is nothing

on the record, *to show that the question of res adjudicata was even
submitted to the jury upon the trial. Their verdict, for aught that
appeared on the record, was simply confined to the first and proper issue,
triable by the jury. This issue being found for the defendant, the other
plea became immaterial to the defendant. The court, then, cannot infer
ihat it was ever tried. There is, then, no error apparent on the record, and
the judgment is affirmed, with costs.

[*171

Judgment affirmed.

(@) This case was decided at January term 1831.
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*Nareanten Cox, Naraanien and J ames Dick, Plaintiffs in error, .
Unwitep Stares, Defendants in error.

Writ of error.—Judgment on penal bond.— Treasury transcripits.
Lewx loci contractus.

The United States instituted a suit in the district court of the United States for the eastern district
of Louisiana, according to the practice of that state, upon a joint and several hond, given by a
navy-agent and his sureties, and a verdict and judgment were entered in favor of the plaintiffs,
against the three defendants; which entry stated the sums for which the defendants were
jointly and severally liable to the United States, according to the judgment. On the trial, one
of the defendants took a separate defence; and he afterwards prosecuted a writ of error to this
court, without joining the other two defendants in the writ; the other defendants also issued
a separate writ of error; and the plaintiffs in error, in each writ, gave several appeal bonds.

The court overruled a motion to dismiss the cause: the ground of the motion being, that but one
writ of error could be sued out; and that all the defendants should have united in the same.

The petition by which the suit on the bond was instituted, stated the debt to be $15,555.18, the
verdict of the jury was for $20,000; and upon this a judgment was entered up against the
estate of two of the obligors in the bond, jointly and severally, for $20,000, and a judgment
against two of the legal representatives of one of the obligors, for $10,000 each. “Upon no
possible ground, can this judgment be sustained.”

The principles which have been established by the decisions of this court relative to the admission
of treasury transcripts in evidence, in suits by the United States against public officers.

A bond was given by the navy-agent at New Orleans, and his suretics, to the United States, con-
ditioned that he should faithfuily account for all public moneys received by him, &ec., the
sureties in the bond having been sued on the same, after his insolvency and decease, claimed
that the United States were bound to divide their action, and take judgment against each
surety, for his proportion of the sum due, according to the law of Louisiana; considering it a
contract made there, and to be governed in this respect by the law of that state: Zeld, that
the liability of the sureties must be governed by the rules of the common law ; the account.
ability of the principal being at the city of Washington, to the treasury of the United States,
and the bond being joint and several; each is bound for the whole; and that the contribution
between the sureties is a matter with which the United States have no concern.

The general rulc of law is well settled, that the law of the place where the contract is made, and
not wheve the action is brought, is to govern, in enforcing and expounding the contract ; unless
the parties have a view to its being executed elsewhere; in which case, it is to be governed
according to the law of the place where it is to be executed.

Admitting the bond to have been signed at New Orleans, it is very clear, that the obligations
imposed upon the parties thereby, looked for its execution to the city of Washington. It is

*173] immaterial, where the services as navy-agent were *to be performed ; his accountability

for non-performance was to be at the seat of government; he was bound to account,
and the sureties undertook that he should account, for all public moneys received by him, with
such officers of the government of the United States as are duly authorized to settle and adjust
his accounts. The bond was given with reference to the laws of the United States on that
subject; and such accounting is required to he with the treasury department, at the seat of
government ; the navy-agent is bound, by the terms of the bond, to pay over such sums as may
be found due to the United States on such settlement, and such paying over must be to the
treasury department, or in such manner as shall be directed by the secretary. The bond is,
therefore, in every point of view in which it can be considered, a contract to be executed at

Washington ; and the liability of the parties must be governed by the rules of the common law.!

Error to the District Court for the Eastern District of Louisiana. On
the 19th of October 1825, the district-attorney of the United States filed
in the district court of the United States for the district of Louisiana, the
following petition, and copy of a bond, on which the cause of action stated
in the petition was founded :

! Duncan v. United States, 7 Pet. 435 ; United States ». Stephenson’s Executors, 1 McLean 462.
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The petition of the United States, by their attorney, prosecuting within
and for said district, respectfully states, that Joseph H. Hawkins, late of
New Orleans, navy-agent of the United States, now deceased, John Dick,
late of New Orleans, now deceased, and Nathaniel Cox, of the same place,
on the 10th day of March, in the year of our Lord 1821, were indebted to
the United States in the sum of $20,000, for the amount of their obigation
in writing, sealed with their seals, for the said sum, bearing date the said
day and year, and payable, jointly and severally, by them, their heirs, exe-
cutors and administrators ; as will appear by a certitied copy thercof here-
unto annexed. T'o which said obligation, a condition was annexed, wherein
it was provided, that if the said Joseph H. Hawkins should regularly
account, when thereunto required, for all public moneys that might be re-
ceived by him, from time to time, and for all public property committed to
liis care, with such person or persons, officer or oflicers of the general govern-
ment of the United States, as should be duly authorized to settle and adjust
his accounts ; and should morecover pay over, as he might be directed, any
sum or sums that might be found due to the United States upon any such set-
tlement or settlements ; and should also faithfully discharge, in *every (%194
respect, the trust reposed in him, then the said obligation should be L **°
void, else it should remain in force. And the United States further state,
that the said Joseph I. Hawkins did not, in his lifetime, regularly account,
as aforesaid, for all public moneys received by him, from time to time, and for
all public property committed to his care ; and did not pay over, as aforesaid,
any sum or sums of money due to the United States as aforesaid ; and did
not faithfully discharge, in every respect, the trust reposed in him, as afore-
said ; but did, at his death, remain indebted to the United States in a large
balance of money, to wit, the sum of $15,553.18, for moneys, from time to
time, since the date of the said obligation, received from the United States,
as navy-agent as aforesaid : by reason of all which, the condition of the
said obligation hath become broken and the said debt become due; where-
fore, they pray process of summons against the legal representatives of
the said Joseph II. Hawkins, deceased, and of the said John Dick, deceased,
and against the said Nathaniel Cox ; and after due proceedings had, that
judgment may be rendered against them for the said debt, with interest
and costs. J. W. Syrru, Attorney U. S.

Copy of bond annexed to the petition.—Know all men, by these presents,
that we, Joseph . Hawkins, as principal, and John Dick and Nathaniel
Cox, as securities, are held and firmly bound unto the United States of
America, in the sum of $20,000, current money of the United States, to be
paid to the said United States, for which payment, well and truly to be
made and done, we bind ourselves, and each of us, our and each of our heirs,
executors and administrators, in the whole and for the whole, jointly and
severally, firmly by these presents. Sealed with our seals, and dated this
tenth day of March, Anno Domini 1821. The condition of the above
obligation is such, that if the above-bonded Joseph H. Hawkins shall reg-
ularly account, when thereunto required, for all public moneys received by
him, from time to time, and for all public property committed to his care,
with such person or persons, officer or officers of the government of the
United States, as shall be duly authorized to settle and adjust his accounts,

6 Prr.—8 113




*175 SUPREME COURT [Jan’y
Cox v. United States.

and shall, moreover, pay *over, as he may be directed, any sum or sums
that may be found due to the United States upon any such settlement or
settlements, and shall also faithfully discharge, in every respect, the trust
reposed in him, then the above obligation to be void and of no effect, other-
wise, to remain in full force and virtue.

The bond was duly executed by the obligors, and then approved by the
district-attorney of the United States for the Louisiana district. The copy
was regularly certified from the navy department.

Citations were issued from the office of the clerk of the court, on the
20th October 1827, &e., to “the legal representatives of J. . Hawkins,
deceased,” ““the legal representatives of John Dick, deceased,” “and to
Nathaniel Cox ;” to appear and answer, &e.  The marshal returned 72om est
inventus as to the legal representatives of J. H. Hawkins,” and “served on
the legal representatives of John Dick, deceased,” and on “ Nathaniel Cox.”
- The separate answer of Nathaniel Cox, filed on the 11th of December 1825,
stated, that he did sign the bond sued upon as surety of the late J. . Haw-
kins, navy-agent ; but he denied, that the sum of $15,553.18 was due by the
sureties, as stated in the petition, but only $12,682.46 ; for this, that since
the decease of the said J. H. Hawkins, he had paid on his account, and been
allowed in credits at the treasury of the United States, the sum of $7317.54,
deducting which from the amount of said bond, $20,000, leaves the afore-
said sum of $12,682,46. And that, as between himself and his co-surety,
he was entitled to a credit for this sum, $7317.54, deducting which from
the amount of $10,000, or one half the penalty of said bond, there will
remain due by him the sum of $2682.46, and his co-surety the remainder of
the sum, viz., $10,000, which apportionment he prayed might be made and
allowed to him, as against his co-surety, with all other and further relief
which he might be entitled to.

On the 27th of February 1828, on motion of the district-attorney, and
on giving the court to understand that Mrs. Todd, a surviving sister, and
one of the heirs of John Dick, deceased, resided out of the district, in the
*176] state of V%rginia, the court *ordered that Levi Pierce, Esq‘, attorney

of Nathaniel and John Dick, two of the heirs of John Dick, deceased,
be appointed curator ad Aoc of Mrs. Todd herein.

On the 3d of March 1820, Nathaniel Cox filed a supplemental answer,
representing that the succession of his co-surety, John Dick, was solvent,
and able to pay the debt claimed. IHe demanded that the United States
divide their action, reducing their demand to the amount of the share and
proportion due by each surety.

On the 20th May 1828, Nathaniel and James Dick filed their answer to
the petition of the United States ; that no amicable demand had been made
according to law, and that they were, therefore, not bound for any expenses
of this suit ; and they further answered, that they were two of three heirs
of J. Dick, who had accepted the succession of said J. Diek, with benefit of
inventory ; the third heir being Sarah Dick, wife of J. Todd, of the state of
Virginia, citizen : and that, therefore, they were in no event bound for more
than two-thirds of any debt of said J. Dick ; that the debt now claimed,
they denied was in ary manner due by the estate of John Dick, but should
the same be proved, they said that they had not received more than $4000
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of the estate of J. Dick, and were liable for no more than $2000 each, of
which they prayed judgment and trial by jury ; and that they might be
dismissed with, &c.

The court, on the 19th December 1829, on the plea of Nathaniel Cox for
a division of the action, overruled the same. The cause came on for trial
before a jury, on the 2d January 1830, when a “verdict for plaintiffs for
$20,000, being the amount of the bond,” was rendered.

Bills of exception were tendered, and sealed by the court, on the trial
which stated, that ¢ Nathaniel Cox offered to prove, under the prayer of
his answer, that his co-surety should be decreed to contribute in payment,
according to their respective shares ; that certain payments had been made
in diminution of the balance of said Hawkins, since his death, and before
the date of the transcript produced in evidence by the district-attorney, by
the said Cox ; and for this purpose, offered in evidence a certain transeript
from the treasury books, duly certified ; the introduction of said testimony
was opposed *by the counsel for the heirs of John Dick, his co- cx
surety; on the ground, thatin this suit there could be no examination L i
of the rights of the sureties, as between themselves ; which objection being
sustained by the court, the testimony was rejected.”

And “that Nathaniel Cox also offered in evidence another transecript
from the books of the treasury, duly authenticated, purporting to be a list
of payments made and receipts taken, and passed at the treasury of the
United States, in the name of said Joseph H. Hawkins, since the 30th Sep-
tember 1823 (it having been previously shown that the said Hawkins died
on the first of October 1823), in support of the allegations in his answer,
that he had paid the sum of $7817.54, since the decease of said Hawkins,
in his capacity of surety ; the introduction of said testimony was opposed
by the attorney of the United States, on the ground, that no credits could
be allowed but sach as had been presented at the treasury, and refused ;
which objection being sustained by the court, the evidence was refused ;
and the same defendant having further offered in evidence the account of
said Joseph H. Hawkins, as navy-agent, with the Bank of the United States,
in this city, during the months of August and September, immediately pre-
ceding his death, in support of his said plea, the attorney for the United States
objected to the introduction of the same, on the ground, that the same could
not be evidence against the United States; the court sustained also this
objection, and overruled the testimony.”

On the 11th January 1830, Nathaniel Dick and James Dick filed a
motion in arrest of judgment, stating that there was not in the case the
number of parties required by law, the other heir not having filed any
answer, or not being in court by judgment by default ; that the judgment
cannot be against two heirs, for the whole amount due by John Dick, when
it is on record, by motion of the United States district-at<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>