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&e.  But *this does not warrant the conclusion drawn from it; the
defendants were Josiah and Philip Turner ; William Turner was not a
defendant, and the reference by the terms “the said defendants” could
not include him. It does not even deseribe the defendants as survivors, nor
allegate that they accounted as such, or in the lifetime of William Turner.
But the whole cause of action, as set out in this count, arose against Josiah
and Philip, entirely unconnected with William. The evidence, therefore,
showing that William Turner died before the first transaction took place
between the defendants and plaintiffs, did not show any variance between
the contract declared upon in this count, and the contract proved. The one
declared upon in the second count was between the plaintiffs, and the
defendants, Josiah and Philip Turner, and the evidence did not show a con-
tract varying from it.

We are, accordingly, of opinion, that there was no variance between the
contract declared upon in the sccond count, and the contract proved upon
the trial, with respect to the parties thereto.

*Paxk or tre Unired Stares, Plaintiffs in error, ». BANk or Wasm- [ *8
wveroN, Defendants in error.

Money paid under erroneous judgment.

The defendants in an execution paid to the agents of the plaintiff the amount of the debt, and
gave a verbal notice, that it was their intention to sue out a writ of error to reverse the judg-
ment ; this was afterwards done, and the judgment was reversed ; the agents of the plaintiff
paid over to him forthwith the amount received, and the defendants instituted a suit against the
agent, to recover the sum paid to them: Held, that they could not recover.

It is a settled rule of law, that upon an erroneous judgment, if there be a regular execution, the
party may justify under it, until the judgment is reversed, for an erroneous judgment is the
act of the court.

On the reversal of an erroneous judgment, the law raises an obligation in the party to the record,
who has received the benefit of the judgment, to make restitution to the other party for what
he has lost; and the mode of proceeding to effect this object, may be regulated according to
circumstances ; sometimes, it is done by a writ of restitution, without a seire facias, when the
record shows the money has been paid, and there is a certainty as to what has been lost; in
other cases, a scire facias may be necessary, to ascertain what is to be restored ; but as it respects
third persons, whatever has been done under the judgment, whilst it remained in full force, is
valid and binding.!

Where money is wrongfully and illegally exacted, it is received withoutrany legal right or autho-
rity to receive it, and the law, at the very time of payment, creates theé-obligation to refund it
a notice to refund the money does not, even in such cases, create the right to recover it back ;
that results from the illegal exaction of it; and the notice may serve to rebut the inference
that it was a voluntary payment, or made through mistake.

Bank of Washington ». Bank of United States, 4 Cr. C. C. 86, reversed.

Error to the Circuit Court of the District of Columbia, for the county
of Washington. The action was asswnpsit in the circuit court, and was
instituted by the Bank of Washington against the Bank of the United
States for money had and received, to recover the sum of $831.18, with

! Though the supreme court, on a reversal, recovered back, in an action of assumpsit. Tra-
refuse to make an order of restitution (the vellers’ Ins. Co. ». Heath, 95 Penn. St. 333.
money having been collected by execution), yet, See Ex parte Morris, 9 Wall. 605; South Fork
if a second trial result in a verdict and judg- Canal Co. », Gordon, 2 Abb. U, 8. 479,
ment for the defendant, the money paid may be
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interest. The case was submitted to that court on the following case
agreed :

In this case, Triplett & Neale recovered a judgment, at Alexandria
court, at April term 1824, against the Bank of Washington, which was
afterwards taken to the supreme court by writ of error and there reversed,
as appears by the record of the same in the supreme court, and the proceed-
ings in that court in the matter of the writ of error, Bank of Washington
%9 *v. Lriplett & Neale, decided at January term 1828, of the supreme

G court, 1 Pet. 25. The Bank of Washington, on the 2d of June
1824, had petitioned for the allowance of a writ of error in the said case,
and presented such petition to one of the judges of the supreme court, by
whom it was refused ; and afterwards, the said petition was presented to
the chief justice of the United States, by whom the writ was allowed, on
the 15th of March 1825 ; and the same was accordingly issued, as by the
record ; on the 30th of August 1824, Triplett & Neale sued out execution
on said judgment, and immediately sent the same, inclosed in a letter to
Richard Smith, cashier of the oflice of discount and deposit of the Bank of
the United States at Washington, with an indorsement thereon in writing,
who wrote another indorsement thereon, as appears from the said execution
and the indorsement thereon, in the words following :

Triplett & Neale v. The Bank of Washington. Use and benefit of the
office of discount and deposit of the United States, Washington city.
CrarLEs NREALE.
Pay to Mr. Brooke Mackall. R’ Smrrn, Cashier.
Received eight hundred and eighty-one dollars and eighteen cents.
B. MACKALL.

Brooke Mackall, the runner in the said office, and the person mentioned
in the last of said indorsements, presented the said execution, &c., to the
Bank of Washington, and there, on the 9th of September 1824, received the
sum of $881.18, and signed the receipt thereon. And at the time of signing
the same, William A. Bradley, then cashier of the Bank of Washington,
verbally gave notice to said Mackall, that it was the intention of said Bank
of Washington to appeal to the supreme court, and that the said office of
discount and deposit would be expected, in case of a reversal of the judg-
ment, to refund the amount. The said Mackall received the said sum as the
amount of principal and interest accrued on said judgment, as appeared by
his receipt on the said execution ; which sum he delivered to said Smith,
who entered it to the credit of C. Neale, one of the firm of Triplett & Neale,
on the proper books of the said office. Before the delivery of the said
execution to the said Smith, as aforesaid, C. Neale, one of the *said
firm of Triplett & Neale, had promised said Smith to appropriate the
money cxpected to be recovered from the Bank of Washington in said suit,
to reduce certain accomodation discounts which he, the said Neale, had
running in said bank, upon notes drawn by him and indorsed by indorsers,
as sureties for the due payment thereof, which discounts were still running
upon such notes, at the time and times the said execution was so delivered,
and when the money was paid as aforesaid. The said Smith received the
said cxecution, with the said Neale’s said indorsement thereon, as he under-
stood and considered, for collection ; and when collected, he deposited the
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same in bank to said Neale’s credit, generally ; and would have sent the
same to him at Alexandria, if he had requested him to do so, or would have
paid his check for the amount; and immediately on the receipt of said
money as aforesaid, said Smith wrote a letter to the said Neale, in the
words following, to wit :—

OrricE or THE BANK or THE UNITED STATES,
Washington, September 9, 1824,
CurisTOPHER NEALE, Esq.

Dear Sir :—I have received the sum of eight hundred and eighty-one
dollars and eightcen cents from the Bank of Washington, in payment of
your judgment against it, and have placed the same to your credit. Be good
cnough to give me specific directions of the way in which you wish it
applied. R’p Smarn, Cashier.

To which letter the said Neale returned the following answer :

Dear Sir :—In reply to your estecemed favor, I have to request that you
will apply the money received from the Bank of Washington to the reduc-
tion of the notes indorsed by John H. Ladd & Co., and John A. Stewart,
equally, after paying Thomas Swann and Walter Jones one hundred dollars
between them, or fifty dollars each, as their fees,

10th September 1824. C. NEALE.

The said Smith applied the money pursuant to the directions of the last-
mentioned letter. It was submitted to the court, upon .the foregoing case
agreed, whether the plaintiffs were entitled to recover of the defendants, the
money, with interest, so received and applied by said Smith, as aforesaid ;
if the court decide in the afirmative, judgment to be entered for *the
plaintiffs for the sum of $881.18, with interest from the 9th day of
September 1824, until paid, and costs ; otherwise, for the defendants, with
costs, &e. (any objections to the competence of the evidence to be considered
by the court).

The circuit court gave judgment for the plaintiffs, and the defendants
prosecuted this writ of error.

[*11

The cause was argued by Zear and Sergeant, for the plaintiffs in error ;
and for the defendants, by Dunlap and Key.

For the plaintiffs, it was contended, that the money which was received
from the Bank of Washington, by the Bank of the United States, was
received as the funds of Triplett & Neale, and as their agents; the Bank
of the United States did not act as the assignees of the judgment, but placed
the amount to the credit of Christopher Neale ; and afterwards, by special
directions, appropriated it to the reduction of the notes of Triplett & Neale
in the bank, upon which notes there were good and substantial indorsers,
who thereby became released to the extent of the appropriation.

The judgment against the Bank of Washington was valid and subsisting,
at the time the money was received. If land had been taken in execution
and sold under the judgment, the title of the purchaser would have been
good, although the judgment was afterwards reversed, the writ of error not
having operated as a supersedeas. Indeed, no writ of error was prosecuted,
until after the payment of the money. 2 Bac. Abr. 505 ; Barney v. Patter-
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son’s Lessee, 6 1ar. & Johns. 182. The judgment being then good and in
force, and Triplett & Neale having, at the time it was paid, a right to
demand and receive the money, the action for money had and received will
not lie ; that action is an equitable one. The proper remedy for the defend-
ants in error was a writ of restitution. 6 Com. Dig. Plead. 468-9; 2 Salk.
587-8 ; Rast. Ent. 388 ; 10 Mass. 433. If money received under circum-
stances of this kind could be pursued, there would be no limit to such
actions.

There was no assignment of the judgment to the Bank of the United
#19] States ; nor would the court have allowed an assignment *to be

=1 entered on the record, upon the production of the order of Mr. Neale
upon the execution, as stated in the case agreed. The Bank of the United
States were not treated in the proceeding upon the writ of error, as the
assignees of the action, and no regard was paid to them, in the proceedings
in the case of the Bank of Washington v. Triplett and Neale, 1 Pet. 25.

The Bank of the United States were not affected by the notice which
was given to the runner of the bank, when the money was paid. It was not
given to one who had a right to receive it, nor in a form which entitled it
to consideration. Could the notice have any effect? The decision of this
question does not depend upon the question of agency. T'o make this notice
available, it is indispensable, that it shouid be of a matter of which the party
has a right give notice, and of which the party to whom the notice is given
is bound, or, at least, has the power to take noticc. It must be of some-
thing which the party has a right to require.

Had the Bank of Washington a right to stay the receipt of the money
by Triplett & Neale, or to prevent them from using it as they pleased,
directly or indirectly? The argument supposes, necessarily, that they had
a right to intercept it in its course ; or, at all events, to prevent the use of it,
and detain it for themselves. When and where did the right arise? The
judgment was in full force, and warranted the issuing of this execution ; and
proceedings under it could not be stayed. The command of the writ was
to levy the money, and to pay it to the plaintiffs. The money could not be
stopped in the hands of the marshal, who wag bound to pay it to the plain-
tiffs ; and if he had not paid it, they could have brought suit for it. The
Bank of Washington could not have stopped it in his hands, after payment
to the marshal; and yet this is what is sought to be accomplished by the
notice. 'The case is then only the ordinary case of a judgment liable to be
reversed on error ; but until reversed, the money belongs to the plaintiff in
the execution, to all intents and purposes ; liable to pay an equal amount in
case of reversal, but not a specitic thing. The notice, therefore, is of a thing
totally immaterial, and to be disregarded. *These observations apply
to the argument founded on the agency. The utmost extent to which
the prineiple can be carried is, that if an agent, after notice, pay over to his
principal what he ought not to pay over, he is himself liable. The mere
notice itself is nothing ; the important feature is, that he ought not to pay
over the money. In this case, the agency of the cashier was accompanied
with no such condition ; on the contrary, he was bound to pay over. The
Bank of Washington had no right to prevent his doing so. Will assumpsit
lie on an order of restitution against the party ? This has never been
decided, but has been strongly contested.

8
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Dunlap and Key, for the defendants in error, contended, that the judg-
ment of the circuit court should be affirmed on the following grounds: 1.
That money paid on an erroneous judgment, afterwards reversed, is recover-
able i an action for money had and received, against the person receiving
it, either as original plaintiff, or as assignee of the plaintiff. 2. That the
indorsement on the execution and the delivering to the Bank of the United
States, in this case, made them the assignees of the judgment. 3. That if
not so, and Mr. Smith received it, as he says he considered it, {or collection,
the Bank of Washington had no reason so to consider it—but every reason
to believe, that the Bank of the United States held the judgment for their
own “usc and benefit,” as the indorsement purported, and that they might
safely pay it to them, and look to them to refund the money, in the event
of a reversal. 4. And if not so, and the Bank of the United States were
only the agents of Triplett & Neale, and were even known to the Bank of
Washington to be so, yet the notice given to them, on the payment, makes
them liable to the action.

1. The action was well brought, and the case was not one for a writ of
restitution, beeause there was no assignment of the judgment to the Bank
of the United States, of record. The cause was sent from this court for
further trial ; and there could be no restitution until a final trial. A writ
of restitution only lies against a party on the record. Tidd’s Practice,
936-7, 1187, Assumpsit will lie to recover money paid on an crroneous
*judgment. Esp. 6, 19 ; 1 Dane’s Abr. 181 ; 2 Munf. 272 ; 1 Taunt.
869 ; 7T. R. 269 ; 6 Cow. 297.

2. The Bank of the United States were liable to the Bank of Washington,
as the assignees of the judgment—as assignees they can be in no better sit-
uation than the principal, and they are liable to the same equities. They
received the money as the owners of the judgment, as it became theirs by
the indorsement on the execution. This is the usual mode of transferring
judgments ; and the circuit court, had an application been made for the
purpose, would have made an entry of the assignment on the record. In
this state of the facts, no suit would have laid against Triplett & Neale, as
the money was not paid to them.

3. As agents, they are liable to repay the money. The notice to the
runner of the bank, who became, by the authority to receive the money, the
agent of the bank for all purposes connected with the transaction, was suf-
ficient. TIf money is paid by mistake, it can be recovered back. Cowp.
565; 1 Chit. PL 25; 2 Ld. Raym. 1210 ; Paley on Agency 304-5; 3 M. &
8. 344 ; Livermore 261. The agent must be known, to protect him from
personal liability to rapay the money ; per Mr. Justice Tuomrsox, in 13
Johns. 77.

The Bank of the United States have the money in their own hands ; it
has never been paid over. They paid a debt due to them by Triplett &
Neale; but it does not appear, that they gave any new credit, in conse-
quence of this appropriation of the money ; or that the indorsers of the
notes reduced by the same were discharged. The original securities were
retained by the bank.

It was the duty of the Bank of the United States to have given notice
?f their agency in the transaction, and then an injunction to stay the funds
in their hands would have been obtained ; or they could have refused to

9
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receive the money, after the notice was given ; or, having received it, they
should have retained it, and have filed a bill of interpleader. In this state
of the procecdings, the payers of the money would have been safe, and no
prejudice would have arisen to the Bank of the United States.

*THompsoN, Justice, delivered the opinion of the court.—This

] case comes up on a writ of error to the circuit court of the United
States for the district of Columbia. The judgment in the court below was
given upon a statement of facts agreed upon between the parties, substan-
tially as follows :

Triplett & Neale, in April 1824, recovered a judgment against the Bank
of Washington, tor $881.18. A writ of error was prosecuted by the Bank of
Washington, and that judgment was reversed by this court, at the Jan-
uary term 1828. But whilst that judgment was in full force, and before
the allowance of the writ of error, Triplett & Neale, on the 30th of August
1824, sued out an execution against the Bank of Washington, and inclosed it
to Richard Smith, cashier of the office of discount and deposit of the Bank

of the United States at Washington, with the following indorsement :
L ]

Triplett & Neale ». The Bank of Washington. ¢ Use and benefit of the
office of discount and deposit U. States, Washington city.” Chr. Neale.
“Pay to Mr. Brooke Mackall.” R’d Smith, cashier. ¢ Received eight hun-
dred and eighty-one dollars and eighteen cents.” 1. Markall.

B. Mackall, who was runner in the branch bank, presented the execution
to the Bank of Washington, and received the amount due thereon, on the
9th of September 1824. At the time of receiving the same, William A.
Bradley, cashier of the Bank of Washington, verbally gave notice to said
Mackall, that it was the intention of the Bank of Washington to appeal to
the supreme court, and that the said office of discount and deposit would be
expected, in case of reversal of the judgment, to refund the amount. Mack-
all paid the money over to Smith, who entered it to the credit of Neale, one
of the plaintiffs in the execution. DBefore the execution was sent to Smith,
Neale had promised him to appropriate the money, expected to be recovered
from the Bank of Washington, to reduce certain accommodation discounts,
which he had running in the office of discount and deposit. Smith, when he
received the execution, with the indorsement thereon, understood and con-
sidered that it was for collection, and the money, when received by him,
was deposited to Neale’s credit, gencrally, and he would have sent the
money to him at Alexandria, if he had requested *him so to do, or
would have paid his check for the amount. Immediately on the
receipt of the money, Smith wrote to Neale, informing him thereof, and
asking him for specific directions how to apply it; which letter Neale
immediately answered, giving him directions, and the money was applied
according to such directions.

Upon this statement of facts, the court below gave judgment for the
plaintiffs ; to reverse which, the present writ of error has been brought.

That the Bank of Washington, on the reversal of the judgment of Trip-
lett & Neale, is entitled to restitution, in some form or manner, is not denied.
The question is, whether recourse can be had to the Bank of the United
States, under the circumstances stated in the case agreed 2 'When the money
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was paid by the Bank of Washington, the judgment was in fuil forve, and
no writ of error allowed, nor any measures whatever taken, which could
operate as a supersedeas or stay of the execution. Wlatever, therefore, was
done under the execution, towards enforcing paymeut of the judgment, was
done under authority of law. Ilad the marshal,instead of the runner of the
bank, gone with the execution, and received the money, or coerced payment,
he would have been fully justified by authority of the execution ; and no
declaration or notice on the part of the Bank of Washington of an intention
to appeal to the supreme court, would have rendered his proceedings illegal,
or made him in any manner responsible to the defendants in the execution
Suppose, it had become necessary for the marshal to sell some of the prr.-
perty of the bank, to satisfy the execution, the purchaser would have
acquired a good title under such sale, altnough the bank might have {oroid-
den the sale, accompanied by a declaration of an intention to bring a writ
of error. This could not revoke the anthority of the officer, and while that
continued, whatever was done under the execution would be valid. Itis a
settled rule of law, that upon an erroneous judgment, if there be a regular
execution, the party may justify under it, until the judgment is reversed ;
for an erroneous judgment is the act of the court. 1 Str. 509 ; 1 Vern. 195.
If the marshal might have sold the property of the bank, and given a good
title to the purchaser, it is difficult to discover any good reason why a pay-
ment made by the bank should not *be equally valid, as it respects —_—
the rights of third persons. In neither case, does the party against [*2
whom the erroneous judgment has been enforced, lose his remedy against
the party to the judgment. On the reversal of the judgment, the law raises
an obligation in the party to the record, who has received the benefit of the
erroneous judgment, to make restitution to the other party for what he has
lost ; and the mode of proceeding to effect this object must be regulated
according to circumstances. Sometimes, it is done by a writ of restitution,
without a scire facias ; when the record shows the money has been paid, and
there is a certainty as to what has been lost. In other cases, a scire facias
may be necessary, to ascertain what is to be restored. 2 Salk. 587-8 ; Tidd’s
Pract. 936, 1137-8. And, no doubt, circumstances may exist, where an
action may be sustained to recover back the money. 6 Cow.297. Butasit
respects third persons, whatever has been done under the judgment, whilst
it remained in full force, is valid and binding. A contrary doetrine would
be extremely inconvenient, and in a great measure tie up proceedings under
a judgment, during the whole time within which a writ of error may be
bronght. If the bare notice or declaration of an intention to bring a writ
of error will invalidate what is afterwards done, should the judgment, at
any future day, be reversed, it would, virtnally, in many cases, amount to a
stay of proceedings on the exccution. No such rule is necessary for the
protection of the rights of parties ; the writ of error may be so taken out as
to operate as a supersedeas ; or, if a proper case can be made for the inter-
ference of a court of chancery, the execution may be stayed by injunction.

It has been argued, however, on the part of the defendants in error, that
the Bank of the United States stands in the character of assignees of the
judgment, and is thereby subjected to the same responsibility as the original
parties, Triplett & Neale. Without entering into the inquiry whether this
would vary the case, as to the responsibility of the plaintiff in error, the evi-
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dence does not warrant the conclusion, that the Bank of the United States
stands in the character of assignees of the judgment. There is neither the
form nor the substance of an assignment of the judgment. No reference
whatever, either *written or verbal, is made to it. The mere indorse-
ment on the execution, ‘use and benefit of the office of discount and
deposit of the United States, Washington city,” cannot, in its utmost extent,
be considered anything more than an authority to receive the money, and
apply it to the use of the party receiving it. It is no more an assignment
of the judgment, than if the authority had been given by a power of attor-
ney, in any other manner, or by an order drawn on the Bank of Washington.
The whole course of proceeding by the cashier of the office of discount and
deposit, shows that he understood the indorsement on the execution merely
as an authority to receive the money, subject to the order of Neale with
respect to the disposition to be made of it. IIe did not deal with it as an
assignee, having full power and control over the money, but as an agent,
subject to the order of his principal. Ie passed it to his credit on the
proper books of the office ; and wrote to him, asking specific directions how
the money should be applied. Ile received his directions, and applied it
accordingly ; and all this was done, six months before the allowance of the
writ of error.

It is said, however, that although Mr. Smith might have considered him-
self a mere agent to collect the money, the Bank of Washington had no
reason so to consider him. There is nothing in the case showing that the
Bank of Washington had any information on the subject, except what was
derived from the indorsement on the execution j and if that did not author-
ize such conclusion, the plaintiff in error is not to be prejudiced by such
misapprehension. It was a construction given to a written instrument, and
if that construction has been mistaken by the defendant in error, it is not
the fault of the opposite party.

But again, it is said, the payment of the money was accompanied with
notice of an intention to appeal to the supreme court ; and that, in case of
reversal, it would be expected that the office of discount and deposit would
refund the money. If the plaintiff in error could be made responsible by
any such notice, given even in the most direct and explicit manner, that
which was given could not reasonably draw after it any such consequence.
It is vague in its terms, and does not assert that the office of discount and
deposit would be held responsible to refund the money, but only that it
%191 would be expected *that it would be dene. This is not the lunguage
“4  of one who was asserting a legal right, or laying the foundation for
a legal remedy. And there is no evidence, that even this was communicated
to the office.

But the answer to the argument is, that no notice whatever could change
the rights of the parties, so as to make the Bank of the United States
responsible to refund the money. When the money was paid, there was
a legal obligation on the part of the Bank of Washington to pay it ; and a
legal right on the part of Triplett & Neale to demand and receive it, or to
enforce payment of it under the execution. And whatever was done under
that execution, whilst the judgment was in full force, was valid and binding
on the Bank of Washington, so far as the rights of strangers or third per-
sons are concerned. 'The reversal of the judgment cannot have a retro-
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spective operation, and make void that which was lawful when done. The
reversal of the judgment gives a new right or cause of action against the
parties to the judgment, and creates a legal obligation on their part to
restore what the other party has lost, by reason of the erroneous judgment ;
and as between the parties to the judgment, there is all the privity necessary
to sustain and enforce such right ; but as to strangers, there is no such
privity ; and if no legal right existed, when the money was paid, to recover
it back, no such right could be created by notice of an intention so to do.
Where money is wrongfully and illegally exacted, it is veceived without any
legal right or authority to receive it ; and the law, at the very time of pay-
ment, creates the obligation to refund it. A notice of intention to recover
back the money, does not, even in such cases, create the right to recover it
back ; that results from the illegal exaction of it ; and the notice may serve
to rebut the inference that it was a voluntary payment, or made through
mistake.

The judgment must accordingly be reversed ; and judgment entered for
the defendant in the court below.

Judgment reversed.

*Tromas Kirxman, Jr., Plaintiff, ». Joux W. Hasmwron and [%20
others, Defendants.

Statute of limitations.— Action on promissory note.—Jurisdiction.

The statute of limitations of North Carolina, passed in 1715, in force in Tennessee, bars the
particular actions which it recites, and no others ; it does not bar actions of debt, generally,
but those only which are brought for arrears of rent.

In an action of debt on a promissory note, instituted in the circuit court of Tennessee, the defend-
ant pleaded the statute of limitations of North Carolina of 1715, in force in Tennessee: Held,
that the statute did not extend to the action, and that the plaintiff was not barred.

By the acts of the legislature of North Carolina, in force in Tennessee, the indorser of a promis-
sory note is entitled to sue in his own name, as on inland bills of exchange in England ; and he
may, therefore, bring an action of debt on a promissory note held by him.

Raborg ». Peyton, 2 Wheat. 385, cited and re-affirmed.

H. and D., citizens of Tennessee, gave their promissory note to T. R. & Co., also citizens of Ten-
nessee, payable in fifteen months; before the note became, due T. R. & Co. removed to and
became citizens of Alabama, and also before the day appointed for the payment of the note,
indorsed it to K., a citizen of Alabama; and in the declaration on the note, the plaintiff
averred, that T. R. & Co. were citizens of Alabama: Held, that the circuit court of Tennessee
had jurisdiction of the suit, under the 11th section of the act of 1789 ; the payees of the
note having, before the note became due, become citizens of Alabama, could have prosecuted
a suit on the note in the circuit court of Tennessee, if no assignment had been made.!

CrrriricaTs of Division from the Circuit Court of West Tennessee. In
that court, Thomas Kirkman, jr., a citizen of Alabama, instituted, in April
1823, an action of debt, against John W. Hamilton and Thomas Donoho,
citizens of Tennessee, upon a promissory note madge by the defendants, under
the firm of Hamilton & Donoho, in West Tennessee, on the 22d of Septem-
ber 1818, for the sum of $3000, payable fifteen months after date, to Thomas
Ramsey & Co., or order ; and Thomas Ramsey & Co. having become citizens
of Alabama, and the note being unpaid, indorsed the same tc the plaintiff,
Thomas Kirkman, jr.

! Catlett . Pacific Ins. Co., 1 Paine 594.
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