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*John  Smith  T., Plaintiff, v. Rober t  Bell , Defendant.
Construction of wills.

The will of B. G. contained the following clause: “ Also, I give to my wife, Elizabeth Goodwin, 
all my personal estate, whatsoever and wheresoever, and of what nature, kind and quality 
soever, after payment of my debts, legacies and funeral expences, which personal estate I give 
and bequeath unto my said wife, Elizabeth Goodwin, to and for her own use and disposal, abso-
lutely ; the remainder, after her decease, to be for the use of the said Jesse Goodwin,” the son 
of the testator. Jesse Goodwin took a vested remainder in the personal estate, which came 
into possession after the death of Elizabeth Goodwin.1

In this case, it is impossible to mistake the intent; the testator unquestionably intended to make 
a present provision for his wife, and a future provision for his son; the intention can be defeated 
only by expunging or rendering totally inoperative the last clause of the will; in doing so, a 
long series of opinions, making the intention of the testator the polar star to guide in the con-
struction of wills, must be disregarded, because we find words which indicate an intention to 
permit the first taker to use part of the estate bequeathed.2

The first and great rule in the exposition of wills, to which all rules must bend, is, that the inten-
tion of the testator, expressed in his will, shall prevail, provided it be consistent with the rules 
of law; this principle is generally asserted in the construction of every testamentary disposition ; 
it is emphatically the will of the person who makes it, and is defined to be “the legal declara-
tion of a man’s intentions, which he wills to be performed after his death these intentions 
are to be collected from his vvords, and ought to be carried into effect, if they be consistent 
with law.

In the construction of ambiguous expressions, the situation of the parties may very properly be 
taken into view; the ties which connect the testator with his legatees, the affection subsisting 
between them, the motives which may reasonably be supposed to operate with him, and to 
influence him in the disposition of his property, are all entitled to consideration, in expounding 
doubtful words, and ascertaining the meaning in which the testator used them.8

The rule that a remainder may be limited after a life-estate in personal property, is as well settled 
as any other principle of our law; the attempt to create such limitation is not opposed by the 
policy of the law, or by any of its rules: if the intention to create such limitation be manifested 
in a will, the courts will sustain it.

It is stated in many cases, that where there are two intents, inconsistent with each other that 
which is primary will control that which is secondary.

Notwithstanding the reasonableness and good sense of the general rule, that the intention shall 
prevail, it has been sometimes disiegarded; if the testator attempts to effect that which the 
law forbids, his will must yield to the rules of law ; but courts have sometimes gone farther; 
the construction put upon words in one will, has been supposed to furnish a rule for construing 
the same words in other wills, and thereby to furnish some settled and fixed rules of construc-
tion, which ought to be respected. We cannot say, this principle ought to be totally dis-
regarded ; but it should never be carried so far as to defeat the plain intent, if that intent may 
be carried into execution, without violating the rules of law. It has been said truly, “ that 

*69-| cases on wills may guide *us to general rules of construction, but unless a case cited
J be in every respect directly in point, and agree in every circumstance, it will have little 

or no weight with the court, who always look upon the intention of the testator as the polar 
star to direct them in the construction of wills.”

Cert ifica te  of Division from the Circuit Court of East Tennessee. In 
the circuit court, John Smith T. instituted an action of trover against 
Robert Bell, for the recovery of the value of certain negroes named and 
described in the declaration. The defendant pleaded not guilty ; upon 
which plea, issue was joined. The facts of the case were agreed by the par-
ties, and the plaintiff moved the court for judgment for $2615.62j, the

1 See Campbell v. Beaumont, 91 N. Y. 468-9, 
where the correctness of this decision is ques-
tioned. See also, Fox’s Appeal, 99 Penn. St. 
882.

2 s. p . Brant ®. Virginia Coal & Iron Co., 93 
U. S. 326.

3 Blake v. Hawkins, 98 U. S. 324.
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agreed value of the negroes, if the court should be of opinion, that the 
plaintiff was entitled to recover.

Upon the case agreed, the following questions arose, upon which the 
judges of the court were divided, and the division was certified to this 
court: Whether, by the will of Britain B. Goodwin, Elizabeth Goodwin had 
an absolute title to the personal estate of Britain B. Goodwin, or only a life-
estate ? And also wThether Jesse Goodwin, the son of Britain B. Goodwin, 
by said will, had a vested remainder, that would come into possession on 
the death of said Elizabeth ? or was said remainder void ?

The facts of the case agreed were as follows : That Britain B. Good-
win. a citizen of the state of Tennessee, and resident in the district of East 
Tennessee, did, on the 17th day of October, in the year of our Lord 1810, 
make and execute his last will and testament, in the words and figures fol-
lowing, to wit:

“ In the name of God, Amen ! I, Britain B. Goodwin, of the state of 
Tennessee, and county of Roane, yeoman, being mindful of my mortality, 
do, this 17th day of October, in the year of our Lord 1810, and thirty-fifth 
year of independence of the United States of America, do make and publish 
this my last will and testament, in manner following : First, I desire to be 
decently buried in the place where I shall happen to die ; also, I give and 
bequeath *unto my son, Jesse Goodwin, my young sorrel gelding and 
one feather bed, to be delivered to him by my executrix, after my *- 
decease ; also, I give to my wife, Elizabeth Goodwin, all my personal 
estate, whatsoever and wheresoever, and of what nature, kind and quality 
soever, after payment of my debts, legacies and funeral expenses ; which 
personal estate, I give and bequeath unto my said wife, Elizabeth Goodwin, 
to and for her own use and benefit and disposal, absolutely ; the remainder 
of said estate, after her decease, to be for the use of the said Jesse Good-
win : and I do hereby constitute and appoint my said wife, Elizabeth Good-
win, sole executrix of this my last •will and testament. In witness whereof, 
I have hereunto set my hand and seal, the day and year above written.

his
Brita in  B. -V Goo dwin , [l . s .]” 

mark.
The foregoing will was duly witnessed, proved and recorded.
It was further agreed, that said Britain B. Goodwin departed this life 

in the month of October 1811 ; that his wife, the said Elizabeth Goodwin, 
named in the foregoing will, took into her possession all the personal estate 
of said Britain B. Goodwin, under the bequest in said will to her, and 
retained the same, until the month of November, in the year of our Lord 
1813, when she intermarried with Robert Bell, the defendant in this suit; 
that she and Robert Bell kept the possession of said personal estate till the 
latter part of the year 1826, when the said Elizabeth Goodwin died. Said 
Robert Bell had kept the possession of said personal estate ever since, claim-
ing the same as his own, under the bequest in said will to his said wife 
Elizabeth ; among which are the following named negroes to wit, Lucy, 
aged about forty-five; Jack, aged about twenty-six; Sophia, aged about 
twenty-four ; Harry, aged about twenty-one ; Alexander, aged about nine-
teen ; and Ned, aged about thirteen ; which said negroes were admittted 
to be of the value of §2325 ; which sum, with interest thereon from the 1st 
day of September 1827, at which time said negroes were demanded of
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defendant, by plaintiff’s agent; and it was agreed the said sum and inter- 
est would amount *to $2615.62^; which last sum was sought by 

? J plaintiff to be recovered of defendant in this action of trover. It 
was further agreed, that said Jesse Goodwin, the person named in the 
will of Britain B. Goodwin, did, in due form, execute to John Smith T., 
the plaintiff, the following bill of sale, to wit:

“ I have sold to John Smith T., all my right, title, interest and claim to 
the estate of my father, Britain B. Goodwin ; and I do hereby authorize 
the said John Smith T. to bring whatever suit or suits may be necessary to 
recover all of the property I am or may be entitled to from the said estate ; 
to act in all cases as he, the said John, may think proper, and to convert 
the property he may recover, to his own proper use, and give any receipts 
or acquittances in my name, which may be necessary, hereby vesting the 
before-named John Smith T. with all the power I could use in mv own 
proper person, were I personally present; for value received. Witness my 
hand and seal this 31st day of March 1815.

Jes se  Goodwi n , [l . s .]”

Said bill of sale has been duly proved and registered, in pursuance of 
the statute of the state of Tennessee in such cases made and provided.

The case was argued by Key, for the plaintiff, with whom also was 
Grundy ; no counsel appeared for the defendant.

It was contended for the plaintiff, that in this, as in all cases of wills, 
such a construction is to be given as will carry into effect all the intentions 
of the testator ; such as will give meaning and force to all the words of the 
w’ill. A construction which will make some of the words senseless, and 
some of the provisions nugatory, ought to be rejected. Here, the difficulty 
arises from the words “to and for her own use and benefit, and disposal, 
absolutely.” They are thought to be added to show the extent of the 
wife’s interest, and to describe her right to the property ; and that, thus 
giving her an absolute and entire interest in the thing, there is nothin«* 
left; no “remainder” for the son ; and that the succeeding bequest to him 
is, therefore, void.

.. If these words were out of the will, the case would be a *clear one 
for the son ; as in 12 Wheat. 568, where an absolute bequest of slaves 

is qualified by a subsequent limitation over. Do these words, then neces-
sarily purport to define the extent of the wife’s interest ? If any other mean-
ing can be given to them, this should not be, because they would thus be 
made tautological and senseless. The term “give,” used before, implies all 
this. It is making the testator say over again what he had already said in 
this word, and would make some of the words of the will useless ; and to 
assign this meaning to them, annuls the provision immediately succeeding 
in favor of the son.

It has been a frequent practice, to adopt this mode of reasoning in the 
construction of wills ; and to give another meaning to the words used by a 
testator, by the mere force of a succeeding provision in the instrument. 
This was done in the case cited from 12 Wheat. 568 ; so also, in case of a 
fee-simple limited to a fee-tail, the word “heirs” has been construed to mean
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children. 2 Ves. 501 ; 1 Bro. C. C. 489 ; 8 Ves. 22. This mode of con-
struction has been employed, in order to use all the words of a will. The 
previous words are to be restrained and qualified by those used subsequently ; 
and the subsequent words are to be more regarded, if they are in conflict 
with the previous language of the instrument. Chief Justice Pars on s , in 
Dawes v. Swan, 4 Mass. 208. May not, then, another meaning be given 
them? If susceptible of such, they ought to have it.

The testator had given the property by positive words; and he then 
inserts this parenthesis—not to describe what he had done, which was not 
necessary, but to do something which he thought he had omitted—to point 
out the mode, not the extent, in which his wife was to enjoy the property. 
It was to be “ for her own use and benefit and disposal, absolutely mean-
ing that she should be uncontrolled in its enjoyment, unaccountable, not to 
be interfered with by him in remainder ; or that it was to be her separate 
estate, not to be divested or affected by her future coverture. 11 At her dis-
posal,” makes it her separate property. Bradley v. Wescotl, 13 Ves. 445 ; 
5 Madd. 491 ; 7 Vin. Abr. 95, pl. 43. Or these words may mean the inten-
tion of the testator, that the legatee should have *the property for 
her support. “ Use and benefit ” are equivalent terms to “support.” •-

Here, the son is to have something, and therefore, the wife of the testa- 
tor was not to have all. He is to have the “remainder;” the remainder at 
the decease of the wife ; that would be, what she had not used or disposed 
of, for her support, or her benefit. During her life, the wife was to have 
the use of the property ; at her death, he is to have that which might remain, 
after her full enjoyment of all the benefits of the bequest.. 1 P. Wms. 655 ; 
1 Bro. C. C. 489; 2 Ves. 501. The testator’s meaning sufficiently appears 
from the whole will. His first purpose was, to provide for his wife, as long 
as she lived, so far as might be necessary, to the whole extent of his means ; 
for this end, he uses the language, to her “ use and benefit, and disposal, 
absolutely.” His second object was, to provide for his son ; and he gave 
him the “ remainder” of the property, after the decease of his wife. What 
remainder ? What his wife might have, after supporting herself during her 
life. If the use of the property should be found insufficient, she might dis-
pose of it absolutely.

Although she had a right to dispose of the property absolutely, her 
marriage with the defendant, Robert Bell, was not such a disposal as was 
contemplated by the will. The husband took the property, as the legatee 
held it; subject to the remainder of the son, if not necessary to be disposed 
of for the use of the wife. Nor should it be urged, that as nothing is said 
about the subsistence of the legatee, the interpleader which is claimed for 
the plaintiff will not be allowed. This was plainly implied ; the intention 
of the testator is equally clear with that in the case cited. The nature of 
the property was such as to furnish an income to the wife, and to produce 
the means of her support and maintenance.

The gift of the “ remainder ” clearly shows, that the testator meant there 
should be a remainder, after the use of the property by his wife ; if there 
should be any remainder, consistently with his wife’s support, until her 
decease. He intended to give his son what should then be left—what should 
“remain ” of the property which she had enjoyed during life. He in- 
tended to give the legatee the “use,” “benefit” *and disposal of the •- *
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negroes, for all the purposes of the bequest, her support. She was not allowed 
to will the property away ; she was allowed to dispose of it, during her life ; 
not at her death ; because it was given to her for the support of her life. 
Neither did the legatee, the wife of Britain B. Goodwin, or her husband, 
dispose of the property. It now remains in kind, as at the decease of the 
testator ; and as such’is claimed by the son.

The words of the will also indicate a limitation of the property, pro-
vided the use and benefit of the same should not be interfered with by such 
limitation. By giving the remainder, after the decease of the legatee, the 
testator declared, that it should not be disposed of, at her death ; thus quali-
fying the general words to a use, benefit and disposal during her life, which 
is equivalent to saying, in express terms, that the use and benefit should be 
during life only. If it is argued, that such property might be consumed 
in the use, and therefore, there can be no remainder limited in it ; it is 
answered, that the modern cases show that even after a life-estate or inter-
est in consumable things, such a remaindex- may be given. 3 Ves. 311 ; 
1 Roper, Leg. 209.

Mars hal l , Ch. J., delivered the opinion of the court.—This case is 
adjourned to this court from the court of the United States for the seventh 
circuit and district of East Tennessee, on a point on which the judges of 
that court were divided in opinion.

The plaintiff brought an action of trover and conversion against the 
defendant, for several slaves in his declaration mentioned. He claimed the 
slaves under the following clause in the will of Britain B. Goodwin : “ also, 
I give to my wife, Elizabeth Goodwin, all my personal estate, whatsoever 
and wheresoever, and of what nature, kind and quality soever, after pay-
ment of my debts, legacies and funeral expenses, which personal estate 
I give and bequeath unto my said wife, Elizabeth Goodwin, to and for her 
own use and benefit and disposal, absolutely ; the remainder of the said 
estate, after hex* decease, to be for the use of the said Jesse Goodwin.” 
. , *Elizabeth Goodwin took the estate of testator into her possession, 

J and intermarried with Robert Bell, the defendant. After which, the 
said Jesse Goodwin sold his interest therein to the plaintiff, who, aftex- the 
death of Elizabeth, instituted this suit. Upon the trial, the following ques-
tions occurred on which the judges were divided in opinion : “whether, by 
the will of said Britain B. Goodwin, said Elizabeth Goodwin had an abso-
lute title to the personal estate of said Britain B. Goodwin, or only a life-
estate ? and also, whether- said Jesse Goodwin, by said will, had a vested 
remainder that would come into possession on the death of said Eliza-
beth ? or was said remainder void ?”

The first and great rule in the exposition of wills, to which all other rules 
must bend, is, that the intention of the testator, expressed in his will, shall 
prevail, provided it be consistent with the rules of law. 1 Doug. 322 ; 
1 W. Bl. 672.1 This principle is generally asserted in the construction of 
every testamentary disposition. It is emphatically the will of the person

1 All technical rules of construction must Penn. St. 432; Wright’s Appeal, 89 Id. 67; 
yield to the expressed intention of the testator, s. c. 93 Id. 82.
if such intent be lawful. Rick’s Appeal, 78
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who makes it, and is defined to be “ the legal declaration of a man’s inten-
tions, which he wills to be performed after his death.” 2 Bl. Com. 499. 
These intentions are to be collected from his words, and ought to be car-
ried into effect, if they be consistent with law. In the construction of 
ambiguous expressions, the situation of the parties piay very properly be 
taken into view. The ties which connect the testator with his legatees, the 
affection subsisting between them, the motives which may reasonably be 
supposed to operate with him, and to influence him in the disposition of his 
property, are all entitled to consideration, in expounding doubtful words, 
and ascertaining the meaning in which the testator used them.1

In the will under consideration, but two persons are mentioned—a wife 
and a son. The testator attempts, in express words, to make a provision 
for both, out of the same property. The provision for the wife is imme-
diate, that for the son is to take effect after her death. The words of the 
will make both provisions, but it is doubted, whether both can have effect. 
In the first member of the sentence, he says, “ I give to my wife, Elizabeth 
Goodwin, all my personal estate, whatsoever and wheresoever, and of what 
nature, kind and quality soever, *after payment of my debts, lega- 
cies and funeral expenses ; which personal estate I give and bequeath L ‘ 
unto my said wife, Elizabeth Goodwin, to and for her own use and benefit 
and disposal, absolutely.” It must be admitted, that words could not have 
been employed, which would be better fitted to give the whole personal 
estate absolutely to the wife ; or which would more clearly express that 
intention. But the testator proceeds, “ the remainder of said estate, after 
her decease, to be for the use of the said Jesse Goodwin.” Jesse Goodwin 
was his son. These words give the remainder of the estate, after his wife’s 
decease, to the son, with as much clearness as the preceding words give 
the whole estate to his wife. They manifest the intention of the testator, 
to make a future provision for his son, as clearly as the first part of the 
bequest manifests his intention to make an immediate provision for his wife. 
If the first bequest is to take effect, according to the obvious import of the 
words, taken alone, the last is expunged from the will. The operation 
of the whole clause will be precisely the same, as if the last member of 
the sentence were stricken out; yet both clauses are equally the words of the 
testator, are equally binding, and equally claim the attention of those who 
may construe the will. We are no more at liberty to disregard the last 
member of the sentence than the first. No rule is better settled, than that 
the whole will is to be taken together, and is to be so construed as to give 
effect, if it be possible, to the whole.2 Either the last member of the sen-
tence must be totally rejected, or it must influence the construction of the 
first, so as to restrain the natural meaning of its words ; either the bequest 
to the son must be stricken out, or it must limit the bequest to the wife, 
and confine it to her life. The limitation in remainder shows, that, in the 
opinion of the testator, the previous words had given only an estate for life; 
this was the sense in which he used them. It is impossible to read the will, 
without perceiving a clear intention to give the personal estate to the son, 
after the death of his mother. “ The remainder of the said estate, after her

1 Postlethwaite’s Appeal, 68 Penn. St. 477. 2 Edmonson v. Nichols, 22 Penn. St. 74;
Schott’s Estate, 78 Id. 40.
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decease, to be for the use of the said Jesse Goodwin.” Had. the testator 
_ been asked, whether he intended to give anything *by this bequest 
J to his son, the words of the clause would have answered the question 

in as plain terms as our language affords.
If we look to the situation of the parties, to the motives which might 

naturally operate on the testator, to the whole circumstances, so far as they 
appear in the case ; we find every reason for supporting the intention, which 
the words, giving effect to all, of themselves import. The only two objects 
of the testator’s bounty, were his wife and his son. Both must have been 
dear to him. The will furnishes no indication of his possessing any land. 
His personal estate was probably small—too small to be divided. It appears 
to have consisted of a negro woman and four others, probably her -children. 
Their relative ages, which are stated in the plaintiff’s declaration, would 
indicate that the woman was the mother of the other four. A sixth is sued 
for, but he was not born at the death of the testator. The value of the other 
articles, which constituted his personal estate, is not mentioned, but it was 
probably inconsiderable. Farmers and planters, having no real estate, and 
only five slaves—a woman and four children, have rarely much personal 
estate, in addition to their slaves. The testatoi- was not in a condition to 
make any present provision for an only child, without lessening that he 
wished to make for his wife. He, therefore, gives to his son only a horse 
and one feather bed ; the residue is given to his wife. What feelings, what 
wishes might be supposed to actuate a husband and a father, having so little 
to bestow on a wife and child he was about to leave behind him ? His affec-
tions would prompt him to give something to both ; he could not be insensible 
to the claims of either. But if his property would not, in his opinion, bear 
immediate division, the only practicable mode of accomplishing his object 
would be, to give a present interest to one, and a future interest to the other. 
All his feelings would prompt him to make, so far as was in his power, a 
comfortable provision for his wife, during her life, and for his child, after 
her decease. This he has attempted to do. No principle in our nature could 
prompt him to give his property to the future husband of his wife, to the 
exclusion of his only child. Every consideration, then, suggested by the 
¿h A-i relation of the parties and the circumstances of the case, comes *in

■* aid of that construction which would give effect to the last as well as 
first clause in the will ; which would support the bequest of the remainder 
to the son, as well as the bequest to the wife. It is not possible to doubt, 
that this was the intention of the testator.

Is this intention controverted by any positive rule of law ? Has the 
testator attempted to do that which the law forbids ? The rule that a 
remainder may be limited, after a life-estate in personal property, is as well 
settled as any other principle of our law. The attempt to create such limi-
tation is not opposed by the policy of the law, nor by any of its rules. If the 
intention to create such limitation be manifested in a will, the courts will 
sustain it. Some other rule of law then must bear on the case, or the inten-
tion will prevail.

It is stated in many cases, that where there are two intents, inconsistent 
with each other, that which is primary will control that which is secondary;1

1 McDonald v. Waigrave, 1 Sandf. Ch. 274.
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but the intent to provide for the wife during life, is not inconsistent with 
the intent to provide for the son, by giving him the same property after her 
decease. The two intents stand very well together, and are consistent, as 
well with the probable intention, as with the words of the testator. The 
intention to give the personal estate absolutely to the wife, is, it is true, 
inconsistent with the intention to give it, after her decease, to his son ; but 
which of them is the primary intent ? which ought to control the other ? If 
we are governed by the words, if we endeavor to give full effect to them all, 
or if we are influenced by the relation of the parties, and the motives which 
probably governed in making the will, no such inconsistent intentions exist ; 
but if they do exist, we perceive no motive for ascribing any superior 
strength to that which would provide for those who might claim the estate 
of the wife after her decease, to that which would provide, after her decease, 
for the only child of the testator. To create these inconsistent intentions— 
this intention to do, in limiting this remainder, what the policy of the law 
forbids, the bequest to the wife must be construed to give her the power to 
sell or consume the whole personal estate during her life ; which is totally 
incompatible with a gift of what remains at her death. The remainder, after 
such a bequest, is said to be void for uncertainty.

*As this construction destroys totally the legacy, obviously r ’ 
intended for the son, by his father, it will not be made, unless it be L * 
indispensable. No effort to explain the words in a different sense can do so 
much violence to the clause, as the total rejection of the whole bequest, 
given in express terms to an only son. The first part of the clause, which 
gives the personal estate to the wife, would, undoubtedly, if standing alone, 
give it’to her absolutely. But all thè cases admit, that a remainder limited 
on such a bequest would be valid, and that the wife would take only for life. 
The difficulty is produced by the subsequent words ; they are, “ which per-
sonal estate I give and bequeath unto my. said wife, Elizabeth Goodwin, to 
and for her own use and benefit, and disposal, absolutely.” The operation 
of these words, when standing alone, cannot be questioned. But suppose, 
the testator had added the words, “ during her life.” These words would • 
have restrained those which preceded them, and have limited the use and ben-
efit, and the absolute disposal given by the prior words, to the use and 
benefit, and to a disposal for the life of the wife. 13 Ves. 444. The words 
then are susceptible of such limitation ; it may be imposed on them by other 
words. Even the words “ disposal absolutely ” may have their absolute 
character qualified by restraining words, connected with, and explaining 
them to mean, such absolute disposal as a tenant fox* life may make. If this 
would be true, provided the restraining words “for her life” had been 
added, why may not other equivalent words, others which equally manifest 
the intent to restrain the estate of the wife to her life, be allowed the same 
operation ? The w’ords “ the remainder of said estate, aftei' her decease, to 
be for the use of the said Jesse Goodwin,” are, we think, equivalent. They 
manifest with equal clearness the intent to limit the estate given to her, to 
her life, and ought to have the same effect. They are totally inconsistent 
with an estate in the wife, which is to endure beyond her life.

Notwithstanding the reasonableness and good sense of this general rule, 
that the intention shall prevail, it has been sometimes disregarded. If the 
testator attempts to effect that which the law forbids, his will must yield to
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the rules of law. But *courts have sometimes gone farther. The con-
struction put upon words in one will, has been supposed to furnish a 
rule for construing the same words in other wills ; and thereby to furnish 
some settled and fixed rules of construction which ought to be respected. 
We cannot say, that this principle ought to be totally disregarded ; but it 
should never be carried so far as to defeat the plain intent; if that intent 
may be carried into execution, without violating the rules of law. It has 
been said truly (3 Wils. 141), “that cases on wills may guide us to general 
rules of construction ; but, unless a case cited be in every respect directly in 
point, and agree in every circumstance, it will have little or no weight with 
the court, who always look upon the intention of the testator as the polar 
star to direct them in the construction of wills.”

In Porter v. Tournay, 3 Ves. 311, Lord Alvanle y  declared his opinion 
to be, “that a gift for life, if specific, of things qua ipso usu consumuntur, 
is a gift of the property; and that there cannot be a limitation after a life-
interest in such articles.” In the ease of Randall n . Russell, 3 Meriv. 190, 
the Master of the Rolls inclines to the same opinion. But these cases do 
not turn on the construction of the wills, but on the general policy of the 
law, in cases where the legacy is of articles, where “ the use and the prop-
erty can have no separate existence.”

One of the strongest cases in which the court of chancery has decided 
that the legatee first named took absolutely, though there was a limitation 
in remainder, is that of Pull v. Kingston, 1 Meriv. 314. Ann Ashby, by 
her will, gave the sum of 1500Z. bank annuities, to John Earl Talbot, his 
executors, &c., in trust for her sister, Charlotte Williams, for her separate 
use; and “ all other sums that may be due to her,” she left in trust with the 
said John Earl Talbot, for the use of her said sister: “ what I have not 
otherwise disposed of, I give to my said sister the unlimited right of dispos-
ing of by will, excepting to E. P. &c.; and in case my said sister dies 
without a will, I give all that may remain of my fortune, at her decease, to 
my godson, William Ashby. The rest and residue of my fortune, I give to 
my sister, Charlotte Williams, making her the sole executrix of this my last 

n will and testament.” *Charlotte Williams made a will, by which she 
J appears to have disposed of the wrhole of her own estate, but not to 

have executed the power contained in the will of Ann Ashby. What 
remained of her estate was claimed by the representative of the husband, 
who survived his wife, Charlotte Williams ; and also by William Ashby, 
under the bequest to him of what might remain at the decease of Charlotte 
Williams, if she should die without a will. The Master of the Rolls, being 
of opinion, that the whole vested in Charlotte'Williams, decided in favor of 
the representative of her* husband, and that the bequest to William Ashby 
was void.

In support of this decree, it might be urged, that, as the remainder to 
William Ashby was limited on the event of her sister dying without a will, 
which event did not happen, the remainder could not take effect. Or, which 
is stronger ground, that the whole will manifests an intention to give every-
thing to her sister ; and that the eventual limitation in favor of William 
Ashby, accompanied as it is, by various explanatory provisions, does not 
show such an intention in his favor, as to defeat the operation of the clauses 
in favor of Charlotte Williams, which show a superior solicitude to provide
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for her. The testatrix gives to her sister the unlimited right of disposing 
of whatever may not have been bequeathed by herself, thereby enabling her 
to defeat the contingent remainder to William Ashby ; and then gives to 
her sister, all the rest and residue of her fortune. The sister is obviously, 
on the face of the whole will, taken together, the favorite legatee ; and no 
violence is done to the intention, by giving to bequests to her their full 
effect, uncontrolled by the contingent remainder to William Ashby.

But the Master of the Rolls does not place his decree on this ground, 
and we must understand it, as he understood it himself. He says, it is 
impossible to make sense of the will, if the residuary clause is to be taken 
as distinct from what goes before it. “It is evident, the testatrix perceived 
a defect in her intended disposition of the entire property in favor of Mrs. 
Williams, and that she had only given a power, where she meant to give 
the absolute interest. To supply that defect, she gives the residue, by the 
clause in question; and then the will *is to be read, as if it stood 
thus:—‘I give to Charlotte Williams the residue of my estate, *• 
together with the right» of disposing of the same by will, except to E. P. ; 
and if she dies without a will, then I give whatever may remain at her 
death to William Ashby.’ She gives to Charlotte Williams, as a married 
woman, the right of disposing by will of the property vested in her, inde-
pendently of the control of her husband, and she intended, at the same time, 
that if anything was left undisposed of by her, it should go to William 
Ashby. But this is an intention that must fail on account of its uncer-
tainty. Charlotte, therefore, took the absolute interest in the property,” &c.

This opinion is not so carefully expressed, as to remove all doubts respect-
ing its real meaning, and to show precisely whether the uncertainty which 
destroyed the validity of the remainder belonged to all cases in which prop-
erty was given in general terms, with a power to use it and to dispose of it; 
or belonged to those cases only in which analogous circumstances were found. 
The Master of the Rolls admits, that the testatrix intended to dispose of the 
entire property in favor of Mrs. Williams, but preceived that she had only 
given a power, where she meant to give the absolute interest. In speaking 
afterwards of the right given to Charlotte Williams of disposing by will, he 
says, it is “of the property vested in her, independent of the control of her 
husband.” The whole opinion furnishes strong reason to believe, that the 
Master of the Rolls considered himself as pursuing the intention of the 
testatrix, in declaring the remainder void, and that Charlotte Williams took 
absolutely. It would be difficult, we think, to support the proposition, that 
a personal thing, not consumed by the use, could not be limited in remainder, 
after a general bequest to a person in being, with a power to use and even 
dispose of it; provided the whole will showed a clear intention to limit the 
interest of the first taker to his life.

In Upwell v. Halsey, 1 P. Wms. 651, the testatoi* directs, “ that such part 
of his estate as his wife should leave of her subsistence, should return to his 
sister and the heirs of her body.” The court observed, “ as to what has 
been insisted on, that the wife had a power over the capital or principal 
sum ; that is true, provided it had been necessary for her *subsistence, 
not otherwise ; so that her marriage was not a gift in law of this trust L 
money. Let the master see how much of this personal estate has been 
applied for the wife’s subsistence ; and for the residue of that which came
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to the defendant, the second husband’s hands, let him account.” This decree 
is founded on the admission, that in a case in which the first taker might 
expend an uncertain part of the thing given, a remainder might be limited. 
The uncertainty of the sum which might remain, formed no objection. The 
cases are numerous, in which the intent has controlled express words.

In the case of Cowper n . Earl Cowper, 2 P. Wms. 720, several questions 
were discussed, which arose on the will of Robert Booth ; one of which was 
founded on a bequest of money to Mr. Samuel Powell, to be laid out in 
lands, to be settled “ in trust for and to the use of my son and daughter, 
William Cowper, Esquire, and Judith his wife, for the term of their lives, 
and after the decease of my daughter, then to the child or children,” &c. It 
became a question of some importance, whether the limitation over took 
effect, on the death of the daughter, or on the death of the husband, who 
survived her. The Master of the Rolls was of opinion, that it took effect 
on the death of the wife, being of opinion, that the express words giving 
the estate to both for their joint lives, though always adjudged to carry the 
estate to the survivor, were restained to the wife, by the subsequent words, 
which give the remainder “after the decease of his daughter.” “If the 
latter words be not so taken, they must,” he says, “ be totally rejected.” 
After reviewing the various decisions on the effect of such limitations, be 
adds, “so, in our case, the words subsequent to the limitation, ‘and after 
the decease of my daughter to the child or children,’ &c., show the testator’s 
intent, and must determine the effects of the limitation, especially in a will, 
where the intent overrules the legal import of the words ; be they never so 
express and determinate.” In finding this intent, every word is to have its 
effect. Every word is to be taken according to the natural and common 
import; but whatever may be the strict grammatical construction of the 

words, that is not to govern, if the intention of the *testator unavoid-
-1 ably requires a different construction. 4 Ves. 57, 311, 329.
The court said in Sims v. Doughty, 5 Ves. 247, “and if two parts of the 

will are totally irreconcilable, I know of no rule but by taking the sub-
sequent words as an indication of a subsequent intention.” Blackstone, in 
his Commentaries, vol. 2, p. 380, asserts the same principle. The approved 
doctrine, however, unquestionably, is, that they should, if possible, be 
reconciled, and the intention be collected from the whole will.

In the case before the court, it is, we think, impossible to mistake the 
intent. The testator unquestionably intended to make a present provision 
for his wife, and a future provision for his son. This intention can be 
defeated only by expunging, or rendering totally inoperative, the last clause 
of the will. In doing so, we must disregard a long series of opinions, mak-
ing the intention of the testator the polar star to guide us in the construc-
tion of wills, because we find words which indicate an intention to permit 
the first taker to use part of the estate bequeathed.

This suit is brought for slaves—a species of property not consumed by 
the use, and in which a remainder may be limited after a life-estate. They 
composed a part, and probably the most important part, of the personal 
.estate given to the wife, “ to and for her own use and benefit and disposal, 
absolutely.” But in this personal estate, according to the usual condition 
of persons in the situation of the testator, there were trifling and perishable 
articles, such as the stock on a farm, household furniture, and the crop of
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the year, which would be consumed in the use ; and over which the exercise 
of absolute ownership was necessary to a full enjoyment. These may have 
been in the mind of the testator, when he employed the strong words of the 
bequest to her. But be this as it may, we think, the limitation to the son, 
on the death of the wife, restrains and limits the preceding words so as to 
confine the power of absolute disposition, which they purport to confer of the 
slaves, to such a disposition of them as may be made by a person having 
only a life-estate in them. This opinion is to be certified to the circuit 
court.

*This  cause came on to be heard, on the transcript of the record 
from the circuit court of the United States for the district of East L 
Tennessee, and on the points and questions on which the judges of the said 
circuit court were opposed in opinion, and which were certified to this court 
for its opinion, agreeable to the act of congress in such case made and 
provided, and was argued by counsel on the part of the plaintiff: On con-
sideration whereof, this court is of opinion, that Elizabeth Goodwin took 
only a life-estate, by the will of Britain B. Goodwin, in the slaves belonging 
to the personal estate of the said Britain B. Goodwin, and that Jesse Good-
win had, by said will, a vested remainder in the said slaves, that would come 
into possession on the death of the said Elizabeth. All of which is hereby 
ordered and adjudged to be certified to the said circuit court as the opinion 
of this court.

* James  Moor e , Defendant below, now Plaintiff in error,'«. The 
Presi dent , Direc tors  and Comp an y  of the Bank  of  Col um -
bia , Defendants in error.

Statute of limitations.
The principle clearly to be deduced from the decisions of this court on the statute of limitations 

is, that in addition to the admission of a present subsisting debt, there must be either an 
express promise to pay, or circumstances from which an implied promise may fairly be pre-
sumed.

An examination and summary of the decisions of this court on the statute of limitations'. - The 
English statute of 9 May 1829, 9 Geo. IV., c. 14, relative to the limitation of actions.

Bank of Columbia v. Moore, 3 Cr. C. C. 663, reversed.

Error  to the Circuit Court of the District of Columbia and county of 
Washington. This was an action on a promissory note made by James 
Moore, the plaintiff in error, in favor of Gilbert Docker, and by him indorsed 
to the Bank of Columbia. The note was for $500, dated April 25th, 1816, 
and payable sixty days after date.

The suit was commenced on the 14th of July 1825. It was originally 
instituted under the provisions of the charter granted to the Bank of 
Columbia, by filing a copy of the note in the office of the clerk of the circuit 
court for the district of Columbia, and an order to the clerk from the pres-
ident of the bank ; upon which a writ of fieri facias ■was issued to the 
marshal of the district, commanding him to levy on the goods of the maker 
of the note, the amount thereof, with interest and costs. On the return of 
the marshal, that he had levied on the goods of the defendant; he, the 
defendant, appeared in court, and alleged that he had a good and legal
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