OF THE UNITED STATES.

*UN1TED STATES v. STATE BANE 0F NorrHE CAROLINA.
Lriority of the United States.

The right of priority of payment of debts due to the government, is a prerogative of the crown
of England, well known to the common law; it is founded, not so much upon any personal
advantage to the sovereign, as upon motives of public policy, to secure an adequate revenue to
sustain the public burdens and discharge the public debts.

The claim of the Umted States to priority does not stand upon any sovereign prerogative, but is
exclusively founded on the actual provisions of our own statutes; the same policy which gov-
erned in the case of the royal prerogative may be clearly traced in their statutes; and as that
policy has mainly a reference to the public good, there is no reason for giving to them a strait
and narrow inferpretation ; like all other statutes of this nature, they ought to receive a fair
and reasonable interpretation, according to the just import of their terms.!

The priority of payment out of the estates of insolvents, in favor of the United States, was,
under the statutes of the United States, first applied to bonds for the payment of duties, and to
persons engaged in commerce. s

The term ““due,” as applied to debts, is sometimes used to express the mere state of indebtment,
and then it is equivalent to “owed” or “owing;” and it is sometimes used to express the fact
that the debt has become payable.

The priority of the United States extends as well to debts by bonds for duties, which are payable
after the insolvency or decease of the obligor, as to those actually payable or due at the period
thereof.

In the strictest sense, the bond for duties is debitum in preesenti ; although, looking to the con-
dition, it may be properly said to be solvendum in futuro ; it is in this sense that the legislature
is to be understood in the use of the words “ debt due to the United States.”

Wherever the comrmon law would hold a debt to be debitum in preesenti, solvendum in futuro, the
statutes giving the United States priority embrace it, just as much as if it were presently pay-
able,

CErTIFICATE of Division from the Circuit Court of North Carolina. The
facts of the case upon which the question submitted to this court arose, were
asfollows:

William II. Lippett, a merchant of Wilmington, North Carolina, was, on
the 14th of October 1828, indebted to the United States, and to sundry per-
sons, and among others, to the State Bank of North Carolina; and on that
day, he made a general assignment of all his property to Talcott Burr, in
trust to pay his creditors. The assignment directed that the sum of $16,612.47
*shounld be paid to particular creditors, and that the residue of the %30
property assigned, should be appropriated to the payment of bonds
for duties to the United States. At the time of the assignment, Mr. Lippett
had given bonds to the United States, for duties on merchandise, amounting
to $7486.86 ; of which bonds, but one only, amounting to $419.97, was due
and unpaid when the assignment was executed.

In the cause in the circuit court, the question arose, ¢ whether the priority
to which the United States are entitled, in case of a general assignment made
by the debtor, of his estate, for the payment of debts, comprehends a bond
for the payment of duties, executed anterior tothe date of the assignment, but
payable afterwards.” Upon this question, the judges differed in opinion ;
and on motion of the attorney of the United States, the point of law on
which the disagreement arose, was stated, under the direction of the said
Judges, and certified, under the seal of the court, to the supreme court of the
United States, to be finally decided.

! Beaston v, Farmers’ Bank, 12 Pet. 134.
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The case was argued by Zaney, Attorney-General of the United States,
for the plaintiffs ; and by Peters, for the defendants.

Taney stated, that the single question which was presented by the case
for the consideration of this court, was, whether the priority of the United
States attaches to bonds given to the United States for duties, which are not
due, but which had been given to the United States, before the insolvency
of the obligor.

The right of the sovereign to be first paid, existed at the common law ;
it was an acknowledged prerogative of the crown, and the laws of the United
States have done no more than adopt this known and established principle.
If, therefore, the language of the acts of congress is doubtful, we may safely
appeal to the common law, not as authority on this point, but for its sanc-
tion of the principle upon which this interpretation of our own statutes is
claimed for the United States. *The principle upon which the debts
to which the plaintiffs are entitled are considered as due, at the time
of the execution of the bond, is familiar to the court. The obligatory part
of a bond acknowledges a present debt, and it is by the condition only, that
its period of payment is postponed. In the distribution of assets, in Eng-
land, a preference is given to debts due by sealed instruments, although not
payable at the time of the distribution. Toller’s Exce. 275.

The construction of the law of the United States now claimed, has been
that of universal practice since it was enacted. Trom 1797 down to the
present period, it has been applied in favor of the United States to bonds
not due, as well as to others to become due; and the estates of insolvents
and intestates have been adjusted and settled on this principle, in every sec-
tion of the Union. This received construction will induce the court to hesi-
tate before it will adopt another; as it would open those long-established
settlements, and would be productive of great difficulty and confusion. The
principle contended for by the government, was recognised in the case of
Thelusson v. Smith, 2 Wheat. 896, and in Conard v. Atlantic Insurance
Co., 1 Pet. 386. 'The point arose in the first case, although it was not dis-
cussed.

The act of congress of March 3d, 1797 (1 U. S. Stat. 515), gives the prior-
ity to the United States, where persons are indebted to the United States by
bond or otherwise. This is a provision for all debts due by public debtors ;
and it operates upon all cases, unless some exception in favor of particular
" persons shall be found in subsequent laws, which is not the case. The act
of March 2d, 1799, by the 65th section, declares, the priority shall apply to
bonds for duties ; and it is upon the language of that section, that the doubt
which has arisen in this case has been founded. The provision is, that where
bonds for duties are not satisfied on the day they become due, suits shall be
brought ; and where the estate in the hands of executors, administrators or
assignees, shall be insufficient to pay all the debts due, the United States
shall be first paid. There is nothing in the provisions of thls section which in-
terferes with those of the law of 1797. Both are in force, and *both
operate on the case of a debtor by duty bonds. All duties are in fact
due, when the goods are imported upon which they accrue, and the indul-
gence which is given for their payment, does not take away the essential
feature in them. Kven, then, upon this section alone, the right of the United
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States rests in safety ; but if the words of the section are equivocal, as the
act of 1797 is not repealed, and is not inconsistent with it, the priority will
be protected by that act. The fifth section of that act applies to the cases
of all persons “indebted to the United States.” It has been so held in the
case of the United States v. Iisher, 2 Cranch. 858, 394 ; and the title of the
act, as was decided in that case, does not limit its provisions to receivers of
public money only. In construning a statute, the court always looks to laws
n pari materia.

There is a stronger reason for the application of the vights of the United
States to a priority of payment, in the cases of debts due to them by mer-
chants, as the business of commerce is more precarious than any other. A
large portion of the revenue of the nation is derived from its commerce, and
it is essential, that this revenue should be secured and certain. It was a
part of the early legislation of the United States, to introduce this provis-
ion for the protection of the revenue ; and hence it is found in the 45th sec-
tion of the act of August 4th, 1790.

Peters, for the defendant, contended, that from the first organization of
the revenue system, by the government of the United States, down to the
period of the last legislation on the subject of duty bonds, they had been
treated differently from other debts due to the United States. While it was
admitted, that, by the act of 1797, all persons, other than those who were
liable to pay bonds given for duties on merchandise, were subject to the
provisions of that law, and the priority of the United States attached equally
to debts which were payable, or not, at the time of insolvency ; such was not
the law in reference to duty bonds. There was a good and satisfactory rea-
son for this distinet and different course, as to the debts due by those
engaged in commerce. The government is deeply interested in the preser-
vation of mercantile credit, and the existence of an incumbrance, the extent
and operation of *which could not be ascertained, if it attached to
all the business of a merchant, and which might sweep away, in
faver of one preferred creditor, all his means ; it was seen, would take largely
from the confidence which was essential to the success of all operations in
trade. Where bonds for duties have become due, and are unpaid, the
amount of such debts could be known, but until then, they could not be
ascertained.

The question here submitted to the court has never been judicially
decided ; and whatever may have been the practical construction heretofore
given to the law, this court will decide the case upon a careful examination
of the provisions of the statutes, and upon those provisions only. The
preference given to the United States is strieti juris, and has no foundation
in prerogative. It exists by statutory provision only, if it exists at all.

The 45th section of the act of 1790 declares, that “any bond for the
payment of duties, not satisfied ou the day it becomes due, shall be sued ;”
and it enacts, that in cases “where any estate is in the hands of assignees,
and shall be insufficient to pay all the debts due, the debt due to the
United States on any such bond shall be first satisfied.” Tn this section—
and there is no other in the act of 1790, upon the matter—bonds not satis-
fied on the day they become due are to be put in suit, and any such bonds
are to be first paid; no others are within the terms of the law. The 65th
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section of the act of 1799 adopts the same language. DBonds, not satisfied
on the day they become due, are to be sued out, and the preference is
given to the debts “due to the United States on any such bond or bonds.”
It is claimed, that the legislation of congress upon such bonds is full ; and
no aid is to be obtained from the act of 1797, in the interpretation of it.
There is no room for the application of acts in pari materia; nor are the
subjects of the laws the same. The sytem is complete, as applicable to com-
mercial debtors, by the acts of 1790 and 1799 ; the rights of the United
States in other cases rest on the act of 1797.

In Hunter v. United States, 5 Pet. 173, Mr. Justice McLrax, who
delivered the opinion of the court, intimates a doubt, whether, where a judg-
ment has been obtained by the United States against assignees, after an
assignment, there might *not have been some ground to question
the right of priority claimed by the United States in such a case. The
priority of the United States has been held to exist in the cases only which
come within the statutes, on their strictest construction. Any one who has
given bonds to the government may pay the debts due by him to others;
although his ability to discharge the debt due to the United States may be
destroyed thereby. Unless a general assignment shall be made, there has
been no “insolvency,” within the purposes of the statute. Bond fide
securities, given to creditors by one in insolvent circumstances, are not
aftected by the claim to priority. United States v. Hooe, 3 Cranch 73 ;
Thelusson v. Smith, 2 Wheat. 896 ; Conard v. Atlantic Insurance Co., 1
Pet. 387 ; United States v. Howland, 4 Wheat. 108. .

The principle derived from these decisions is, that the right of the United
States to payment of its debts, does not attach to the property of the debtor,
from the commencement of the obligation to pay, and infect it, so that it is
not entirely disposable by him. The “insolvency” which deprives the
debtor of this right, must be a legal insolvency. The evidence of this is
bankraptey, or a general assignment. What shall be considered as debts
due, may be well ascertained by a reference to English authorities upon the
law of set-off. ZEx parte Prescott, 1 Atk. 229 ; Rose v. Hart, 8 Taunt, 503 ;
2 Brod. & Bing. 89 ; 5 Barn. & Ald. 86.

*34]

Story, Justice, delivered the opinion of the court.—This case comes
betore the court upon a certificate of division of opinion of the judges of the
cirenit court for the district of North Carolina. The suit is an information
by the United States, in the nature of a bill in equity, seeking to recover
against the defendant and Talcott Burr, as the assignee of William H. Lip-
pett, the amount of custom-house bonds owing by Lippett to the United
States ; Lippett having become insolvent, and having made a voluntary
assignment of all his property to Burr, for the benefit of his creditors, by
which he has given a preference of payment to certain creditors, who are
351 made defendants, *and, among others, to the State Bank of North

"1 Carolina, before payment to the United States. The Bank of North
Carolina appeared and pleaded a demurrer to the information; and upon
the argument of that demurrer, it occurred as a question, whether the prior-
ity to which the United States are entitled, in case of a general assignment
made by the debtor of his estate, for the payment of debts, comprehends a
bond for the payment of duties, executed anterior to the date of the assign-
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ment, but payable afterwards. Upon this question, the judges were divided
in opinion ; and it now stands for the decision of this court.

The right of priority of payment of debts due to the government, is a
perogative of the crown well known to the common law. It is founded not
so much upon any personal advantage to the sovereign, as upon motives of
public policy, in order to secure an adequate revenue to sustain the public
burdens, and discharge the public debts. The claim of the United States,
however, does not stand upon any sovereign perogative, but is exclusively
founded upon the actual provisions of their own statutes. 'The same poliey
which governed in the case of the royal perogative, may be clearly traced
in these statutes ; and as that policy has mainly a reference to the public
good, there is no reason for giving to them a strict and narrow interpreta-
tion. Like all other statutes of this nature, they ought to receive a fair and
reasonable interpretation, according to the just import of their terms.

The first enactment on this subject will be found in the duty-collection
act of 4th of August 1790, ch. 62, § 45, which provides, that “where any
bond for the payment of duties shall not be satisfied on the day it became
due, the collector shall forthwith cause a prosecution to be commenced for
the recovery of the money thereon, by action or suit at law, in the proper
court having cognisance thereof. And in all cases of insolvency, or where
the estate in the hands of the executors or administrators shall be insuflicient
to pay all the debts due from the deceased, the debt due to the United
States on any such bond shall be first satisfied.” So that, in point of fact,
the priority was first applied to bonds for the payment of duties, and to
persons engaged in commerce ; which disposes of that part of the argument
of the *defendant, which has been founded upon a supposed policy
of the government to favor merchant importers in preference to any
other class of their debtors.

Then came the act of 8d of March 1797, ch. 75, which extended the
right of priority of the United States to other classes of debtors, and gave
a definition of the term insolvency, in its application to the purposes of the
act. It provides, “that Where any revenue or other officer, or other person
hereafter becoming indebted to the United States, by bond or otherwise,
shall become insolvent, or where the estate of any deceased debtor in the
hands of executors or administrators shall be insufficient to pay all the debts
due from the deceased, the debt due to the United States shall be first satis-
fied ; and the priority hereby established shall be deemed to extend as well
to cases in which a debtor, not having sufficient property to pay all his
debts, shall make a voluntary assignment thereof, or in which the estate of
an absconding, concealed or absent debtor shall be attached by process of
law, as to cases in which an act of legal bankruptcy shall be committed.”
This act is still in force ; and unless its application to the present case is
intercepted by the act of 1799, ch. 128, its terms wonld seem sufficiently
broad to embrace it. The language is, where any person “becoming
indebted to the United States, by bond or otherwise” (which clearly includes
a debtor upon a custom-house bond), “shall become insolvent” (which is
the predicament of Lippett), the debt duc to the United States shall first
be paid.” What debt is here referred to? A debt which is then actually
payable to the United States, or a debt then arising to the United States,
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whether then payable, or payable only in futuro? We think, the latter is
the true construction of the terms of the act.

The whole difficulty arises from the different senses in which the term
“due” is used. Itis sometimes used to express the mere state of indebt-
ment, and then is an equivalent to owed, or owing ; and it is sometimes
used to express the fact that the debt has become payable. Thus, in the
latter sense, a bill or note is often said to be due, when the time for pay-
ment of it has arrived. In the former sense, a debt is often said to be due
from 2 person, when he is the party owing it, or primarily bound to pay,
whether the time of payment has or has not arrived. This *very
clause of the act furnishes an apt illustration of this latter use of the
term. It declares, that the priority of the United States shall attach “ where
the estate of any deceased debtor, in the hands of executors or administra-
tors, shall be insufficient to pay all the debts due from the deceased.” Here
the word “due ” is plainly used as synonymous with owing. In the settle-
ment of the estates of deceased persons, no distinction is ever taken between
debts which are payable before or after their decease ; the assets are equally
bound for the payment of all debts. The insufficiency spoken of in the act
is an insufficiency, not to pay a particular class of debts, but to pay all debts
of every nature. Now, if the term “due,” in reference to the debts of
deceased persons, means owing, and includes all debts, whether payable in
praesenti or not, it is difficult to perceive, how a different meaning can be given
to it, in regard to the debt of the United States, considering the connection in
which it stands in the sequel of the same sentence. “ Where the estate,
&c., shall be insufficient to pay all the debts due from the deceased, the
debt due to the United States shall be first satisfied.” The obvious mean-
ing is, that in case of a deficiency of assests, the debt owing to the United
States shall be paid, before the debts owing to the other creditors.

The only real doubt, in the present case, arises from the phrascology of
the 65th section of the act of the 2d of March 1799, ch. 128, which provides,
that  where any bond for the payment of duties shall not be satisfied on
the day it may become due, the collector shall forthwith, and without delay,
cause a prosecution to be commenced for the recovery of the money due
thereon, in the proper court having cognisance thereof. And in all cases of
insolvency, or where any estate in the hands of executors, administrators or
assignees, shall be insufficient to pay all the debts due from the deceased,
the debt or debts due to the United States on any such bond or bonds shall
be first satisfied.” The argument is, that the words “any such bond or
bonds” refer to the bonds mentioned in the introductory part of the sen-
tence, that is, to bonds for duties which have become payable, and are not
paid. But we think that this construction is not necessary or unavoidable.
The words “such bond or bonds,” are fully satisfied, by referring them, as
matter of description, to bonds for the *payment of duties, whether
then payable or not. The description is of a particular class of
bonds, viz., for the payment of duties, and not of the accidental circum-
stance of their time of payment.

No reason can be perceived, why, in cases of a deficiency of assets of
deceased persons, the legislature should make a distinction between bonds
which should be payable at the time of their decease, and bonds which
should become payable afterwards. The same public policy, which would
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secure a priority of payment to the United States, in one case, applies with
equal force to the other ; and an omission to provide for such priority in
regard to bonds, payable in futuro, would amount to an abandonment of all
claims, except for a pro rate dividend. In cases of general assignments by
debtors, there would be a still stronger reason against making a distinction be-
tween bonds then payable and bonds payable én futuro ; for the debtor might,
at his option, give any preferences to other creditors, and postpone the debts of
the United States, of the latter deseription, and even exclude them altogether.
In the case before the court, the assignment expressly postpones the claims
of the United States in favor of mere private creditors. It would be diffi-
cult to assign any suflicient motive for the legislature to allow the public
debtors to avail themselves of such an injurious option. If, then, no reason
can be perceived for such a distinction, grounded upon public policy, the
language ought to be very clear, which should induce the court to adopt it.
There should be no other rational means of interpreting the terms, so as to
give them their full and natural meaning. This, we think, is not the predica-
ment of the present language ; every word may have a fair construction,
without introducing any such restrictive construction. There is this addi-
tional consideration, which deserves notice, that, in our view, the act of
1797, ch. 74, clearly embraces all debts of the United States, whether pay-
able at the decease of the party or afterwards. There is no reason to pre-
sume, that the legislature intended to grant any peculiar favor to merchant
importers ; for otherwise the priority of the United States would have
been withdrawn from all bonds for duties, and not (as the argument sup-
poses) from a particular class of such bonds. And as there is no repeal of
the act of 1797, ch. 74, except such as may ¥arise by implication
from the terms of the 65th section of the act of 1799, ch. 128, if
these terms cover only cases of bonds actually become due, they leave the
act of 1797 in full foree with regard to all other bonds.

But if this reasoning were less satisfactory to cur minds than it is, there
is another ground, upon which we should arrive at the same conclusion. The
act of 1799, ch. 128, in the 62d section, prescribes the form of bonds for the
payment of duties. It is the common form of a bond with a penalty, upon
a condition underwritten. The obligatory part admits a present existing
debt due to the United States, which the party holds himself firmly bound
to pay to the United Jtates. The condition, in a legal sense, constitutes no
part of the obligation, but is merely a condition, by a compliance with
which the party may discharge himself from the debt admitted to be due
by the obligatory clause. And, accordingly, it is well known, that in
declarations on bonds with a condition, no notice need be taken of the exist-
ence of the condition. If the debtor would avail himself of it, he must pray
oyer of it, and plead it by way of discharge. In the strictest sense, then,
the bond is a debitum in preesenti, though, looking to the condition, it may
be properly said to be solvendum éin futuro; and we think, that it is in the
sense of this maxim, that the legislature is to be understood in the use of
the words, «“ debt due to the United States.” Wherever the common law
would hold a debt to be debitum in prasenti, solvendum in futuro, the stat-
ute embraces it just as much as if it were presently payable.

) It is not unimportant, to state, that the construction, which we have
given to the terms of the act; is that which is understood io have been
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Davis v. Packard.

practically acted upon by the government, as well as by individuals, ever
since its enactment. Many estates, as well of deceased persons, as of per-
sons insolvent, who have made general assignments, have been settled upon
the footing of its correctness, A practice so long and so general would, of
itself, furnish strong grounds for a liberal construction ; and could not now
be disturbed, without introducing a train of serious mischiefs. We think,
the practice was founded in the true exposition of the terms and intent of
*the act ; but if it were susceptible of some doubt, so long an acqui-
escence in it, would justify us in yielding to it as a safe and reason-
able exposition.! This opinion will be certified to the circuit court of the
North Carolina district.

*40]

Tais cause came on to be heard, on the transeript of the record from the
circuit court of the United States for the district of North Caroelina, and on
the point and question on which the judges of the said ecircuit court were
opposed in opinion, and which was certified to this court for its opinion,
agreeable to the act of congress in such case made and provided, and was
argued by counsel : On consideration whereof, it is ordered and adjudged
by the court, that it be certified to the circuit court of the United States for
the district of North Carolina, upon the question upon which the judges of
that court were divided, and which has been certified to this court ; that this
court is of opinion, that the priority to which the United States are entitled
in case of a general assignment made by a debtor, of his estate, for the pay-
ment of debts, comprehends a bond for the payment of duties, executed
anterior to the date of the assignment, but payable afterwards.

#41] *Cuarpes A. Davis, Consul-General of the King of Saxony,
Plaintiff in error, . Isaac Pacrarp, Hexry Dispizr and
WiLLiax Morpuy, Defendants in error.

Jurisdiction.— Error to state court.

Motion to dismiss a writ of error to ¢ the Court for the Correction of Errors in the state of
New York.” The case went up to that court upon a writ of error to the supreme court of New
York, and in the court for the correction of errors, the plaintiff in error assigned for error,
that he was, at the time of the commencement of the suit, and continued to be, consul-general
in the United States of the King of Saxony ; and so being consul-general, he ought to have bheen
impleaded in some district court of the United States, and that the supreme court of New York
had not jurisdiction of the case; the defendants answered, that in the record of the proceedings
of the supreme court, it nowhere appeared that the plaintiff in error was ever consul of Saxony.
The record stated, that the court for the correction of errors, having fully understood the causes
assigned for error, and inspected the record, did order and adjudge that the judgment of the
supreme court should be affirmed. Affidavits of the proceedings in the highest court of
the state of New York, and the opinion of the chancellor, assigning his reasons for affirming the
judgment of the supreme court, were laid before this court. * Whatever took place in the state
court, which forms no part of the record sent up to this court, must be entirely laid out of
view ; this is the established course of the court; the question before this court is, whether
the judgment was correct, not whether the ground on which that judgment was given was
correct.”

1See Edwards ». Darby, 12 Wheat. 210; 95 U. S.763. But this rule only applies to
Grant v. Raymond, post, p. 218 ; United States cases of ambiguity and doubt. Swift Co. .
». MeDaniel, 7 Pet. 1; United States ». Moore, United States, 105 U. S. 696.
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