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sustained by the fact or the law of the case. The decree is affirmed, with

costs.
Decree affirmed.

1N Conarp, Marshal of the Eastern District of Pennsylvania—
Uxirep Srtates, Plaintiffs in error, v. PaciFic INstrance
Company of New York, Defendants.

. *Jor
#962]

Lien for dutics.—Damages.

Conard ». Atlantic Insurance Company, 1 Pet. 386, re-affirmed.

The bringing up with the record of the proceedings in the circuit court, the charge of the court
at large, is a practice which this court has often disapproved, and deems incorrect.

The case of Harris ». Dennie, 8 Pet. 292, decided no more than that no creditor of the importer
could, by any attachment or process, take goods imported into the United States, upon their
importation, out of the possession of the United States, until the lien of the United States for
the duties aceruing thereon was actually discharged, either by payment of the duties, or by
giving security therefor, according to the requirements of the law on the part of the importer.

There is no doubt, that if the importer has the general right and property in the goods, that right
draws after it a constructive possession, and the master of the ship is but a bailee, maintaining
the possession for his benetit.

There is no pretence to say, that the property of the importer in the goods is divested by any
possession subsequently taken by the United States, for the purpose of maintaining their lien
for duties; that possession is not adverse to the title of the importer; and indeed, it may he
properly deemed, not so much an exclusive, as a concurrent and mixed, possession, for the joint
benefit of the importer and of the United States. It leaves the importer’s right to the im-
mediate possession perfect, the moment the lien for the duties is discharged ; and if he tenders
the duties, or the proper security therefor, and the collector refuses the delivery of the goods,
it is a tortious conversion of the property, for which an action of trespass or trover will lie,

The case not being one which called for vindictive or exemplary damages, the circuit court charged
the jury, that the plaintiffs were entitled to recover such damages as they had proved them-
selves entitled to, on account of the actual injury sustained by the seizure and detention of the
goods; and in ascertaining what these damages were, the court directed them, that the plain-
tiffs had a right to recover the value of the goods (teas) at the time of the levy, with interest
from the expiration of the usual credit on extensive sales. This was in conformity to the deci-
sions of this court in the case of Conard ». Nicoll, 4 Pet. 291.

Pacific Insurance Co. ». Conard, Bald. 188, affirmed.

ERrror to the Circnit Court for the Eastern District of Pennsylvania.
This was an action of trespass de bonis asportatis, brought by the Pacific
Insurance Company of New York, against John Conard, marshal of the
eastern district of Pennsylvania.
¥0431 *The plaintiffs declared in the common form of trespass, specify-
""" ing the goods and chattels seized and taken by the defendant to wit,
sundry packages of teas, of the value, altogether, of upwards of $60,000, and
laying the damages at $120,000.

To this declaration, the defendant pleaded the general issue, and also
pleaded specially : 1. That on the 1st of May 1828, the plaintiffs received
$40,000, paid to them by the defendant, in fnll satisfaction of the trespasses
and wrongs complained of. 2. That at the April sessions of the court, 1826,
the plaintiffs impleaded him in a plea of trespass to the plaintitts, damages
$40,000, and on the 30th of April 1828, by judgment of the court, recovered
the same, which is the same trespass complained of in this declaration, which
judgment remaing in tull force ; and afterwards, on the 30th of April 1828,
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the said sum of $40,000 was paid to him in satisfaction thereof. 3. That at
April sessions 1826, the plaintiffs impleaded him in a certain plea of trespass,
to their damage $40,000, being the identical trespass complained of in this
suit, and on the 30th of April 1828, the said plaintiffs recovered in the said
plea, by the judgment of the court, against the defendant, with six cents
damages, and costs which they had sustained by the same trespasses, which
judgment remains in force ; and that on the 30th day of April 1828, the sum
of $40,000 was paid in full satisfaction thereof.

Upon the first plea, issue was joined. To the special pleas, the plaintiffs
replied, that they did not receive the sum of $40,000, in full satisfaction of
the trespasses and damages complained of, and of the other wrongs in the
declaration mentioned ; and tendered an issue thereon. To the third and
fourth pleas, the plaintiffs replied, that they ought not to be barred from
maintaining their action by anything alleged in the same, because on the 9th
day of October 1826, a certain bond was executed by the said plaintiffs, and
by them delivered to and accepted by the United States of America, in the
following words :

“Know ali men, by these presents, that we, the Pacific Insurance Com-
pany of New York, are held and firmly bound unto the United States of
America, in the sum of $60,000, *lawful money of the United States
of Ameriea, to be paid to the said the United States of America,
their certain attorney, successors or assigns, to which payment well and truly

[*264

to be made and done, we do bind ourselves and our successors, firmly by
these presents. Sealed with our seal of incorporation, and dated this ninth
day of October, in the year of our Lord 1826. W hereas, the goods and mer-
chandise deseribed in an invoice, a copy whereof is annexed, imported from
Canton, in the ship Addison, safely arrived at the port of Philadelphia,
have been levied on by the marshal of the eastern district of Pennsylvania,
by virtue of an execution, on a judgment in favor of the United States,
against Edward Thomson, of Philadelphia, as the property of the said
Edward Thomson ; and whereas, the Pacific Insurance Company of New
York elaim to be the owners, in law or equity, of the said goods, and act-
ually hold the bill of lading and invoice thereof, under which the said goods
have been duly entered at the custom-house, and the duties thercon secured
to be paid according to law ; and whereas, it has been agreed by and between
the secretary of the treasury, in behalf of the United States, and the said
Pacific Insurance Company, that a suit shall be instituted by the said named
company, against the said marshal, in which the sole question to be tried and
decided shall be, whether the United States, or the said Pacific Insurance
Company, are entitled to the said goods and the proceeds thereof; and
whereas, it has been further agreed, that the said goods shall be delivered
to the said Pacific Insurance Company, without prejudice to the rights of
the United States under the said executions or otherwise, and that they shall
sell and dispose of the same in the best manner and for the best price they
can obtain therefor, and for cash, or upon credit, as they may judge expe-
dient ; and that the moneys arising from the sale thereof, deducting the
duties and all customary charges and commissions on such sales, shall be
deposited by the said Pacific Insurance Company, as soon as received from
and after the sale, in the Bank of the United States, to the credit of the
o7
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president of the said bank, in trust, to be invested in the stocks of the United
. States, in the name of the said president, in trust, so to *remain until
1" it shall be judicially and finally decided to whom the said goods, or
the procceds thereof, do of right, and according to law, belong ; and on the
further trust, that whenever such decision shall be made, the said president
of the said bank shall deliver the said moneys, or transfer the said stocks,
to the party in whose favor such decision shall be made. And whereas, in
pursuance of the said agreement, the said goods have this day been delivered
to the said Pacific Insurance Company, for the purposes aforesaid, it being
understood and agreed, that such delivery ot the goods shall not prejudice
any existing right of the said company. Now, the condition of this obliga-
tion is such, that if the said Pacific Insurance Company shall comply with
the said arrangements, and well and truly sell and dispose of the said goods,
and cause the moneys arising from the sale thereof, after deducting there-
from the duties, charges and commissions as aforesaid, to be deposited in the
Bank of the United States, to the credit of the president of the said bank,
in trust, according to the true intent and meaning of the above-recited agree-
ment, and for the purposes therein set forth, this obligation to be void, but
otherwise, to be and remain in full force and virtue. Sealed and delivered
by the Pacific Insurance Company of New York.

Invoice of merchandise, shipped by Rodney Fisher, attorney for John
R. Thomson, on board the American ship Addison, A. Hedelius, master,
bound for Philadelphia, for account and risk of Edward Thomson, Esquire,
a native citizen of the United States of America, residing there, and con-
signed to order. The invoice amounted to $29,981.21, and was dated Can-
ton, November 22d, 1825, and signed Rodney Fisher, attorney for John R.
Thomson.

%265

And that, heretofore, to wit, on the same day and year aforesaid, at the
district aforesaid, a certain other bond was executed by the said plaintiffs,
and by them delivered to, and accepted by, the United States, of America,in
the following words: [This bond was in all respects similar to that last
recited, saving that it applied to an invoice of merchandise amounting
*266] *'to $30,107.87, shipped in the same manner, on board the ship Supe-

rior from Canton, on the 2d of December 1825.]

The plaintiffs further alleged, that when the bond was executed, the
defendant agreed, that a suit should be instituted against him, as marshal
aforesaid, in which the sole question to be tried and decided should be,
whether the United States or the plaintiffs were entitled to the goods or the
proceceds. And do further say, that afterwards, to wit, at the April sessions
of this court, in the year 1826, in conformity with the said bond, and with
the said agreement, a suit was instituted by the said plaintiffs, in their name,
as plaintiis, against the said John Conard, marshal of the eastern district
of Pennsylvania, for the trial and decision of the said question only, and
for no other purpose whatever, and in which suit the sole question tried
and decided was, whether the United States or the said plaintiffs were enti-
tled to sald goods, and the proceeds thereof. And further, that all the
pleadings and proceedings in the said suit were subject to the said agree-
ment, and were governed and controlled thereby ; and that, in fact and in
truth, the said plaintiffs. did not, on the trial of the said suit, claim to
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recover, and did offer any evidence for the purpose of recovering any dam-
ages whatever from the said John Conard, marshal ; and that no damages
whatever were recovered in the said court, except six cents. And further,
that in the said suit it was judicially and finally decided, that the said goods
and the proceeds thereof did, of right and according to law, belong to the
said plaintiffs, and a verdict and judgment for nominal damages were ren-
dered ; and the plaintiffs did not receive or claim, therein or thereby, any
other or further damages, or any damages whatever, for the said trespass
and other wrongs. And further, that the suit bere mentioned, and the plea
in the defendant’s plea mentioned and referred to, are the same plea or suit,
and not other or different pleas or suits, than in the said plea mentioned.

Upon the first of these replications, issue was joined. To the others,
that is, the replications to the third and fourth pleas, there was a general
demurrer and joinder in demurrer. Upon this demurrer, the court below
gave judgment for theplaintiffs.

*On the 22d day of May 1830, the issues came to trial. The plain-
tiffs produced a variety of evidence, parol and written, to establish
their title to the property, before and at the time of the trespass complained
of, being substantially the same as that exhibited by the plaintiffs in the
case of the Atlantic Insurance Company v. Conard, 1 Pet. 386. They also
gave in evidence a writ of fieri facias, at the suit of the United States,
against Edward Thomson, under which it appeared, by indorsement thereon,
that the defendant (Conard) levied upon the goods and merchandise in the
declaration specified, on the 16th day of March 1826, on board the ship in
which they arrived. And they offered ¢ further to prove a demand of the
collector, and refused by him, after the levy was made, to permit an entry
and deliver the goods. But the counsel for the defendant objected to such
proof ; and the objection was overruled by the court, and the evidence
given.” To this opinion of the court, the defendant excepted.

L he evidence being closed, the counsel for the defendant asked the court
to charge the jury :

1. That the United States had a lien upon the goods imported in the
ships the Superior and the Addison, from Canton, in the month of March
1826, for the duties accruing upon that importation ; and that the United
States, as an effect of their liens, had the possession of the said goods, the
moment of their importation.

2. That the documents exhibited in evidence, prove that Edward Thom-
son was, in fact, the importer of the goods in question, and that, under the
act of congress of 1799, he must be regarded, for the purposes of that act, as
the original consignee and owner, although the property in the goods might
have been in the plaintiffs.

3. That Edward Thomson, as the importer, and the original consignec
and owner, was the only person entitled by law to enter the goods at the
custom-house, or give bonds for the duties, or to pay the duties ; and that
any recognition by the collector, or other public officer, of any other person,
as entitled to enter, is not authorized by the law of the United States, and
cannot be admitted to vary the rights of the parties.

4. That the United States having a lien upon, and a *possession [*268
of, the goods, at the time of their importation, and Edward Thomson 4
being, in contemplation of the act of congress, the only person by whom
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this entry could legally be made, the possession of the United States was
never divested, by any act of the plaintiffs, to which the United States
did not consent.

5. That possession of the goods being, at the time of the levy made by
the defendant, legally in the United States, and neither actually nor con-
structively in the plaintiffs, the present action, founded, as it must be, upon
a possession by the plaintiffs, either actual or constructive, cannot be main-
tained.

6. That according to the act of congress, and Edward Thomson regarded
as the original importer, owner and consignee, and he being largely indebted
upon bonds to the United States, for duties then remaining unpaid, the lien
of the United States for the duties which accrued ou that importation, could
not be divested, except upon the payment of the said duties in cash.

7. That the agreement of the 9th of October 1826, connected with the
facts given in evidence, amounts to a release or waiver by the plaintiffs, of
all demand for damages arising from the acts of the officers of the United
States, in taking possession and detaining the goods in question.

8. That in an action of trespass, such as the present, where no circum-
stances of aggravation in the motives or conduct of the defendant are
alleged or pretended, the value of the goods taken, or the diminution of that
value by their detention, is the only just and legal measure of damages.

9. That the claim for damages, on the score of professional compensa-
tion, paid in this and other causes connected with the transaction, is inadmis-
gible, and that, therefore, the evidence respecting it should be wholly
disregarded by the jury.

The charge to the jury was as follows : In this case, there are two ques-
tions for your consideration: 1. Whether the plaintiffs can sustain this
action. 2. The amount of damages to which they are entitled.

The facts of the case are few. On the 10th and 11th July 1825, the
plaintiffs advanced $60,000 to Edward Thomson on his respondentia bonds.
He shipped the money for Canton, took bills of lading, deliverable to his
*factor John R. Thomson, and assigned them to the plaintiffs. The
money arrived safely ; and was invested in the teas now in contro-
versy. The teas were shipped on board of the ships Addison and Superior,
which arrived in the Delaware, on the 15th March 1826, when, with their
cargoes, they were levied on by the defendant, by virtue of an execution
at the suit of the United States against Edward Thomson. The teas in
question were landed and deposited in the public stores, under the care of
the custom-house officer, where they remained until the fall 1826, when, by
an agreement made between the plaintiffs and the secrctary of the treasury,
they were delivered to them and sold under their direction for their account.
Immediately on hearing of the levy, the plaintiffs, by their agent, offered to
the collector to secure the duties, and demanded the teas ; they were refused.
On this state of the facts, the counsel for the defendant contends, that
Edward Thomson remained the legal owner of the teas, at the time of the
levy ; that the plaintiffs did not become the owners or consignees thereof,
or the agents of Thomson, so as to authorize them to enter the teas at the
custom-house, according to the provisions of the 36th section of the revenue
law, which, he contends, could only be made by Thomson himself ; that he,
being indebted to the United States by bonds for duties unpaid, was, by the
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proviso of the 62d section of the law, prohibited from making an entry,
without the actual payment of the duties aceruing, for which the United
States had a lien, until they were paid ; and that, therefore, the plaintiffs,
not having offered to pay the duties on their demand of the teas from the
collector, had no right to the possession of the goods, and cannot maintain
this action.

Were this a question open for consideration, I should have no hesitation
in saying, that the whole transaction between Thomson and the plaintiffs
made them the legal owners and consignees of the property purchased by the
outward shipment, and that, as such, they had a right to enter the teas, on
securing the duties, without being affected by the delinquency of Thomson
at the custom-house, as much so as if the shipment had been made in their
own name and on their own account. *But it has not been left for rot0
me to declare the law in this case. It has been definitively settled by L =
the supreme court in the case of the Atlantic Inswrance Company v. Conard,
decided at January term 1828, and the case of Francis H. Nicoll v. Conard,
at the last term. The first of these cases was an action of trespass, brought
to try the right of property in the plaintiffs to teas shipped in the Addison
and Superior, under circumstances in all respeets agreeing with this case.
The court decided, that they were the owners and entitled to the proceeds
of what had been sold under the agreement; the court declaring the
plaintiffs to be the owners and consignees by the agreement between them
and Thomson, and the consequent acts. The second was a similar action,
brought for the same purpose, as well as the recovery of damages for levying
on certain goods and a quantity of teas shipped, and in all respects circum-
stanced like the present. The cause was tried before Judge W ASHINGTON,
in this place, and resulted in a verdiet and judgment for the plaintiffs, not
only for the proceeds of the property which had been sold, but a large
amount in damages. It was removed by writ of error to the supreme court,
and the judgment affirmed. The judge who delivered their opinion did not
think proper to add or to alter anything in the very able and cxcellent
charge delivered to the jury by his lamented predecessor. The affirmance
was in these words—that charge embraced every point material to the deci-
sion of this case, and, connected with the opinion of the court in the former
case, leaves for you and the court no other duty than acquiescence in the
well-established principles which control the cause before you. The right
of property in the teas which are the subject of this action has already been
settled by the judgment of this court, in a former action between the same
parties, and is conclusive, on that point, in this,

But the defendant’s counsel contends, that in the case of Harrisv. Dennie,
decided at the last term of the sapreme court, a principle has been settled,
which will prevent the plaintiff’s recovering. The case was this: James
De Wolf, Jr., was indebted to the United States, on duty bonds unpaid ;
goods consigned to him arrived in the port of Boston, which were attached
by his creditors in Massachusetts, by a writ in the hands *of Dennie, rign]
the sheriff. The marshal attached the same goods by process from b
the district court, at the suit of the United States. At the time of the attach-
ment by Dennie, the plaintiffs offered to secure the duties, and demanded
possession, which the collector refused. On an action by the sheriff against
the marshal, the court decided, that he couid not sustain it, because the
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plaintiffs in the attachment were neither owners, consignees nor agents ; that
De Wolf continued the owner, and being delinquent on former bonds, had no
right to enter the goods, till payment of the duties, and that the plaintiffs,
claiming only as creditors, had no right to the possession, on the mere offer
to secure them. This casc has no bearing on the right of an owner or con-
signee to enter goods, on offering to secure duties accruing. It was there
declared, that the United States had no lien on the goods for the amount
due by De Wolf on other importations. It only decided, that a mere creditor
could acquire no right to the possession of goods, so imported, consigned to
De Wolf, until the duties were actually paid. The authority of the two cases
referred to, does not seem to me to be at all shaken by that of Harris v.
Dennie, and I am, therefore, clearly of opinion, that the plaintiffs have well
established their right to maintain the present action for the recovery of
damages for the seizure of the goods in question,

It is next alleged, that by the agreement of the 9th of October, and the
acts accompanying it, the defendant is released from all claims for damages.
The decision of this and the supreme court, in the case of Nicoll v. Conard,
settles the reverse, and declares that damages may be recovered, notwith-
standing this agreement. In that case, the defendant pleaded this agree-
ment as a bar to this action ; the court overruled the plea and rendered judg-
ment for the plaintiffs, so that this question has alrecady been settled, as a
matter of law, and is not open for your consideration as one of fact.

The counsel for the defendant next contends, that the rule of damages
in this case is furnished by the balance due on the respondentia bonds, after
deducting the amount of the sales. This ground is assumed, by considering
the plaintiffs as mere mortgagees of the teas, an idea wholly inadmissible,
after the two solemn decisions of the supreme court, each adjudging the
legal right of property to be in the respective plaintifis, as *owners ;
and one of them awarding damages, without any reference to the
amount due on the respondentic bonds. These decisions are binding author-
ity on this court, which must be governed by them, to their full extent. We
are not at liberty to say, that the plaintiffs in those actions were legal owners,
only to the extent of the debt due them by Edward Thomson. The entire
property in the teas was vested in them, and this court has passed the same
judgment as to those now in controversy. This action of trespass would
assume a singular aspect, if the plaintiffs could not recover damages to the
amount of their property which has been taken from them by the defendant
Edward Thomson, who had no legal property in these teas. Whether the
plaintiffs can, in any event, be considered as trustees for him, his creditors
or assigns, is not material to inquire in this action. On this questien of
damages, we cannot settle accounts between trustees and cestués que trust (if
there can be such, as to this property) who are no parties to this suit. It is
enough for the plaintilfs, to exhibit record evidence of their being the
acknowledged legal owners. It necessarily results, from such ownership,
that they are legally entitled to all the damages arising from its seizure and
detention. The right to damages must be commensurate with the right of
property ; to adopt any other rule would introduce endless confusion and
mischief. The plaintiffs then are before you as the legal owners of the teas,
and with no legal impediment in the way of their recovery.

The next question for your consideration is, the amount of damages which
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the plaintiffs are entitled to recover, as the legal owners of the teas. The
ruie which ought to govern juries, in assessing damages for injuries to per-
sonal property, depends much on the circumstances of the case. When a
trespass is committed in a wanton, rude and aggravated manner, indicating
malice, or a desire to injure, a jury ought to be liberal in compensating the
party injuied, in all he has lost in property, in expenses for the operation of
his vights, in feeling or reputation : and even this may be exceeded, by set-
ting a public example to prevent a repetition of the act. In such cases, there
is no certain fixed standard; for a jury may properly take into view,
not only what is due to the party complaining, but to the public, by
*inflicting what are called in law speculative, exemplary or vindictive rigrs
damages. But when an individual, acting in pursuance of what he '
conceives a just claim to property, proceeds by legal process to enforce it,
and causes a levy to be made on what is claimed by another, without abusing
or perverting its true object, there is and ought to be, a very different rule,
if, after a due course of legal investigation, his case is not well founded.
This is what must necessarily happen in all judical proceedings, fairly and
properly conducted, which are instituted to try contested rights to property.
It the plaintiff in an action of trespass succeed, he is entitled to legal satis-
faction for the injury sustained by the taking and detention, in cases not
attended with the circumstances of aggravation before mentioned. The
general rule of damage is the value of the property taken, with interest from
the time of the taking, down to the trial. This is generally considered as
the extent of the damages sustained, and this is deemed legal compensation,
which refers solely to the injury done to the property taken, and not to any
collateral or consequential damages, resulting to the owner by the trespass ;
these are taken into consideration, only in a case more or less aggravated.
But where the party, taking the property of another by legal process, acts in
the fair pursuit of his supposed legal right, the only reparation he is bound
to make to the party who turns out ultimately to be injured, is to place him,
as to the property, in the same situation in which he was before the legal
trespass was committed. The costs of the action are the only penalty
imposed by the law, which limits and regulates the items and amount. In
the present case, the defendant acted under the orders of the government,
in execution of his duties as a public cfficer ; he made the levy, but com-
mitted no act beyond the strictest line of his duty, which placed him in a
situation where he had no discretion. The result has been unfortunate for
him ; he has taken the property of the plaintiffs for the debt of Edward
Thomson, and must inake them compensation for the injury they have
sustained thereby, but no further.

It has long since been well settled, that a jury ought, in no case, to find
exemplary damages against a public officer, acting in obedience to orders
from the government, without any *circumstances of aggravation, if r¥org
he violates the law in making a seizure of property. In the case of L ©
Nicoll against the present defendant, Judge Wasminerox instructed the
jury, that they might give the plaintiff such damages ag he had proved him-
self to be justly entitled to, on account of any actual injury he had proved,
to their satisfaction, he had sustained, by the seizure and detention of the
property levied on, but that they ought not to give vindictive, imaginary or
speculative damages. The affirmance of his charge makes it the guide for
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us, in this case. Our true inquiry then must be, what damages have the
plaintiffs so proved themselves to be entitled to?

There can be no doubt, that they have a right to the value of the teas, at
the time of the levy, with interest from the expiration of the usual credit
on extensive sales. You may ascertain the value from the sales made at
New York, or this place, in the spring of 1826. If, in your opinion, they
afford evidence of their real value, or if you are satisfied from the evidence
you have beard, that the seizure and storing of these teas had the effect of
depressing the prices, you may make such additions to the prices at which
sales were actually made, as would make them equal to what they would
have been, had they come to the possession of the plaintiffs at the time of
the levy. But you may perhaps think, that, under all the circumstances
of this case, it would not be proper to atfix a valuation, beyond the sales of
other teas of a quality similar to those in controversy, and that they afford
a fair value of what the plaintiffs would have received, had they remained
at their disposal, which will afford a correct mode of ascertaining their actual
value. This, however, is a matter exclusively for your consideration ; you
will judge of their value from all the evidence.

Thus far, the case is attended with no difficulty. But it isnot so easy to
decide on the other items for which the plaintiffs claim an allowance in
damages. In marine trepasses, the supreme court have, at different times,
laid down the following as the rule of damages, in cases unaccompanied
with aggravation. In 2 Cranch 124-56, the actual prime cost of the cargo,

interesy, insurance, and expenses necessarily sustained by bringing the vessel

into the United States. *In 3 Dall. 334, the full value of the prop-
erty injured or destroyed : counsel fees rejected as an item of damage.
In 2 Wheat. 335, the prime cost of the cargo, all charges, insurance and
mterest. In 38 Wheat. 560, the prime cost, or value of the property, at the
time of loss, or the dimination of its value by the injury, and interest. In
1 Gallis. 315, the prime cost and interest. In 9 Wheat. 376-7, the ecase of
The Apollo, where the vessel and .cargo are lost and destroyed, their actual
value, with interest from the trespass. The same rule also as to the partial
injury—when property has been restored, demurrage for the vessel, and
interest ; where it has been sold, the gross amount of sales and interest, with
an addition of ten per cent., where the sales was under disadvantageous
circumstances, or the property had not arrived at its place of destination.
In 38 Wheat. 559, a loss by deterioration of the cargo, not occasioned by the
improper conduct of the master, is not allowed. Probable or possible pro-
fits on the voyage, either on the ship or cargo, have in every instance been
rejected. 9 Wheat. 376-7, 383.

In none of these cases, do the court recognise an allowance for such
claims as are now set up by the plaintiff ; but they all seem to coneur in
adopting a rule which excludes them, No good reason secms to be pre-
sented, for a distinetion between the compensation due to a party injured by
a marine trespass, and one committed on land ; neither do the judges, in
delivering the opinion of the court, refer to such distinction as one exist-
ing. In the case of Zhe Apollo, Judge STORY observes, “such, it is believed,
have becn the rules generally adopted in practice, in cases which did not
call for vindictive or aggravated damages.” And it may be truly said, if
these rules do not furnish a complete indemnification, in all cases, they have
178
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so much certainty in their application, and such a tendency to suppress
expensive litigation, that they are entitled to some commendation, on prin-
ciples of public policy, 9 Wheat. 379 ; and, in almost all cases, will give a
fair and just recompense, 3 Ibid. 561.

In 3 Wheat. 558, the court, in assigning their reasons for *giving (4,
other damages in the case then before them, remark,*that it was one *
of gross and wanton outrage, without any just excuse, and that, under such
circumstances, the honor of the country, and the duty of the court, equally
require, that a just compensation should be made to the unoffending neutral,
for all the injuries and losses actually sustained by him. The respondents,
in that case, were the owners of a privateer, who were, by policy, held
responsible for the conduct of the officers and men employed by them, but not
to the extent of vindictive damages. This seems to afford a practical defini-
tion of injuries and losses actnally sustained, and the class of cases where
compensation is allowed for them, which seems to be midway between those
attended with no aggravation, and those which justify vindictive dumages.

If the present were a case of marine trespass, I think, there is no doubt,
that the damages could not exceed the value of the teas, and interest, if they
had not been restored, or, as the result has been a restoration, the injury
done by the seizure, which would be the loss in the sales, in the fall in the
market, and interest for the detention ; for there exist none of the matters
of aggravation which have induced courts of admiralty to go further.

It is in their sound discretion, to allow or refuse counsel fees, according
to the nature of the case, either as damages, or a part of the costs, as in the
case of Zhe Apollo; but, by a late case, they were allowed as costs, in a
case where it was adjudged by the supreme court that no damages could be
claimed. They form an item of costs, in such courts, but not in courts of
common law. It would be legislation, by the common-law courts, to order
them to be taxed as costs. The expenses of prosecuting claims of this de-
scription do not come within the principles established by the courts, in
causes of admiralty jurisdiction, but seem to be considered as extra damages,
beyond the value and interest, where there is aggravation, but not other-
wise. I think it a safe rule, in common-law actions of trespass, and can
perceive no sound reason for holding a marshal to a harder rule of damage,
than a naval or revenue officer, or the owner of a privateer. The same prin-
ciple ought to govern all alike ; *or, if any discrimination prevails, it [*277
should be in favor of the defendant who could use no diseretion, but -
was bound to do the act which has exposed him to this action. The sase of
Woodhan v. Gelston, seems to me to be based on this rule, and the damages
recovered in that case were only such as related to the property. The mar-
shal’s fees were for seizing and keeping possession of the vessel. On the
restoration to the plaintiff, he paid them: they were a charge on the pro-
perty, in the nature of storage or bailment. In sanctioning this item, the
court seem to put it on the ground of its being a charge on the defendant,
and having been paid by plaintiff, he was entitled to recover it back ; but
they say, if it had been a mere voluntary payment, a deduction wonld have
been proper. The other items were for wharfage and ship-keeping, which
were disallowed, because they were after the restoration. These were all
the claims for expenses presented in that case, and they all attached to the
property taken ; none related to personal expenses in prosecuting the suit,
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In declaring that voluntary payments shall be deducted, the court settled
the principle as to the right to charge for the marshal’s fees. They held the
jury to strict rules; for they struck out an item of compound interest
allowed by the verdict. On the principle of this case of Woodham v. Gels-
ton, the charges of the auction sales are allowable, because such sale had
become necessary, and the expenses thereof became a charge on the teas.
Also fire insurance, which is a substitute for bailment, and the premium paid
in place of storage.

No case at common law has been cited, which conflicts with this rule to
any extent, except ene under the patent law, in which the learned judge of
the first circuit has adjudged counsel fees in prosecuting a suit for an infringe-
ment of a patent-right, to be a part of the “actual damage” sustained by
the plaintiff. Without questioning the correctness of this decision, it is
sufficient to observe, that it may have been founded on the words of the act
of congress, or reasons growing out of it. It is not declared to be a rule
applicable to ordinary actions of trespass, by the principles of the common
law. Had it been sc declared, the high authority of that court would have
induced me to doubt the correctness of my opinoin. DBut it does not
; ¥seem to me, to establish the principle which must govern the present
4 case, and leaves me free to follow the settled course of decisions, in
making the value of the property, and interest for its detention, the only test
of damages, in cases like the present. There is the same reason for making
the expenses of prosecuting and conducting a suit for the enforcement of a
contract, as for the recovery of damages for a trespass divested of every
feature of aggravation ; the legal compensation for the detention of a debt,
is the amount due, interest and costs. Courtsand juries can make no allow-
ance for expeuses incurred by withholding money justly due, however
groundless or unjust the pretext for refusing payment may be. The rule
of damages is fixed and invariable. There can be no legal distinction
between the mere detention of property, and the price at which it was sold.
If Conard had purchased these teas, and refused to pay the price, the plain-
tiffs’ right of recovery becomes limited to that and interest ; by the levy, he
becomes liable for their value or market price. The expenses of the plain-
tiffs, in pursuing their right to damages due by contract, or those due by
tort, would seem to come under the same principle of justice and law. It
might be a good principle, to allow them in both cases ; but I find none such
established, so as to have become a rule which can be laid down to you as
the existing law of the action of trespass. It is all-important, that in mat-
ters of this kind, the principle which governs them should be fixed and
uniform. If we once begin to diverge from the old line, it will be difficult
to draw and define a new one with accuracy. It may be thought a hardship,
that the plaintiffs shall not be allowed their actual disbursements in recover-
ing this property ; but the hardship is equally great, in a suit for money
lent, or to recover possession of land ; they are deemed in law losses without
injury, for which no legal remedy is afforded.!

I am, therefore, of opinion, that you cannot, by assessing damages in
this case, allow any of the items claimed by the plaintiffs for disbursements ;

¥278

! See Day ». Woodworth, 18 How. 863 ; Teese ~Wall. 450; Philip . Nock, 17 Id. 460; The
v. Huntingdon, 23 Id. 2; Flanders ». Tweed, 15  Baltimore, 8 Id. 878.
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they being consequent losses only, and not the actnal or direct injury to
their property, which they have sustained by its seizure and detention, for
which alone they are entitled to recover damages in this case, it not being
attended with any circumstances of aggravation on the *part of the
defendant. Had there been any such, a very different rule would
have been applied, by reimbursing the plaintiffs to the full extent of all
their expenses and consequential losses.

You will then carefully weigh all the evidence in the cause, and ascer-
tain the true value of the teas, at the time of the levy, or when they could
have come into market, by the rules of the custom-house, if there had been
no claim asserted to them by the United States, other than for the duties,
with interest, deducting therefrom the net amount of sales ; after payment
of duties and charges of sales, the balance will be the amount to which the
plaintiffs will be entitled. You will consider Mr. Conard as the only
defendant. The government is no party to this suit, nor is there any
evidence which justifies us in saying, that they agreed to indemnify him j
that must depend exclusively on the discretion of congress, who are bound
by no pledge given by executive officers. You will have no reference,
in making up your verdict, to the course which may, in my eveunt, be taken
there, on an application by Mr. Conard for relief. You will award to the
plaintiffs such sum as you may think them entitled to receive from the
defendant, according to the rules of law, without taking into view the sup-
posed hardship on him. The plaintiffs’ recovery is not to be one dollar less
than their legal right, though it might ruin the defendant; nor onec dollar
more, though you might think the public treasury would be opened for his
relief.”

To this charge, the counsel for the defendant excepted, and the judge
sealed a bill of exceptions, set out at large in the transeript of the re-
cord. A verdict was given for the plaintiffs, and the damages found were
$42,591.58. Judgment was rendered accordingly. The defendant pro-
secuted a writ of error to this court.

[*279

The case was submitted to the court by ZTaney, Attorney-General, for the
United States ; and by Ogden and Sergeant, for the defendants.

Story, Justice, delivered the opinion of the court.—This case, upon all
the leading points, presents the same facts and circumstances, which were
before this court in the *cases of Conard v. Atlantic Insurance Com-
pany, 1 Pet. 386, and Conard v. Nicoll, 4 Ibid. 291. Those cases
underwent the most deliberate consideration of the court, and we are entirely
satisfied with the doctrines maintained in them. The present case has been
submitted without argument, and contains, at large, the charge of the
learned judge who presided at the trial, a practice which this court has
often disapproved, and deems incorrect, and for the continuation of which,
nothing but the peculiar circumstances of the present class of cases could
furnish any just apology. The only points, to which it is now necessary to
advert, are those which are not embraced in the former cases, reported in
the first and fourth volumes of Peters’s reports.

At the trial, the plaintiffs offered to prove a demand of the coltector, and
a refusal by him, after the levy was made, to permit an entry and delivery
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of the goods at the custom-house ; but the counsel for the defendant objected
to such proof, and the objection was overruled by the court, and the evid-
cnce given. And we are of opinion, that this evidence was properly
admitted. The ground of this objection must have been, that the plaintiffs
were not the legal owners and consignees of the goods, and so were net
entitled to make an entry of them at the custom-house, and to have a
delivery of them, after such entry. But to this the proper answer is given
by the learned judge in his charge, in conformity to the prior decisions of
“this court. The plaintiffs were both owners and consignees ; the consign-
ment of the homeward cargo was to order ; and the plaintiffs, in virtue of
the assignment, and the indorsement and possession of the bills of lading and
the other transactions stated in the case, became consignees as well as owners
of the homeward cargo; and as such, were clearly entitled to enter the
same, and to have delivery thereof, upon giving bonds in conformity with
the provisions of the duty collection act of 1799, ch. 128. The 36th and
62d sections of that act clearly confer the right ; and the proviso of the 62d
section in nowise restrains it in cases like the present.

Another point, which appears to have been pressed by the counsel for
the defendant at the trial, was, that the United States had a lien upon, and
a possession of, the goods counstituting the homeward cargo, at the time of
their importation, for the *amount of duties accruing thereon, and
that the plaintiffs, not having an actual or constructive possession,
could not maintain the present action ; and Harris v. Dennie, 3 Pet. 292,
was relied on in support of this objection to the recovery. But that case
has no bearing on the point. It decided nomore than that no creditor could,
by any attachment or process, take the goods, upon their importation, out
of the possession of the United States, until the lien of the United States
for the duties accruing thereon was actually discharged, either by payment
of the duties, or by giving security therefor, according to the requirements
of law on the part of the importer. There is no doubt, that if the importer
has the general right and property in the goods, that right draws after it a
constructive possession, and the master of the ship is but a bailee, maintain-
ing that possession for his benefit. And there is no pretence to say, that
the property of the importer in the goods is divested by any possession sub-
sequently taken by the United States, after the arrival of the goods, forthe
purpose of maintaining their lien for duties. That possession is not adverse
to the title of the importer ; and indeed, it may be properly deemed not so
much an exclusive, as a concurrent and mixed, possession, for the joint bene-
fit of the importer and of the United States. It leaves the importer’s right
to the immediate possession perfect, the moment the lien for the duties is
discharged ; and if he tenders the duties, or the proper security therefor,
and the collector or other officer refuses the delivery of the goods, it is a
tortious conversion of the property, for which an action of trespassor trover
will lie. But this case does not even present that peculiarity ; for the seizure
of the goods was not under any authority to take possession, in order to
secure the duties, but it was made by the defendant, as marshal, to satisfy an
execution against Edward Thomson, who had at the time no property or inter-
est in the goods. The act was, therefore, the common case of an unlawful
seizure and levy of one man’s property to satisfy an execution against another
man ; and in such a case, trespass is clearly a fit and appropriate remedy.
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Another point was, that the agreement of the 9th of Octoher 1826, stated
in the case, connected with the facts in evidence, amounted to a release or
waiver by the plaintiffs, of all demand *for damages arising from the [*282
acts of the officers of the United States in taking possession of and L =77
detaining the goods in question. Upon this point, it is unnecessary to say
more, tha,n that the agreement itself repels any such notion of a release or
waiver ; and it was ekpleesly overruled in Conard v. Nicoll, 4 Pet. 292.

Another point was, as to the rule of damages ; and here the learned judge
in his charge seems to have laid down the very rule contended for by the
defendant’s counsel. The case not being one, which called for vindictive or
exemplary damages, he charged the jury (in conformity to the decision in
Conard v. Nicoll), that the plaintiffs were entitled to recover such damages
only, as they had proved themselves entitled to, on account of the actual
injury sustained by the seizure and detention of the good ; and in ascertain-
ing what those damages were, he directed them, that the plaintiffs had a
right to recover the value of the goods (teas) at the time of the levy, with
interest from the expiration of the usual credit on extensive sales. And in
the close of the charge, he farther directed them to deduct therefrom the net
amount of the sales of the teas (they had been sold under the arrangements
stipulated in the agreement of the 9th of October 1826), after payment of
duties and charges of sale, and that the balance would be the amount to-
which the plaintiff would be entitled. In what manner the jury actually
dpphed these directions, in forming their verdict, does not appear ; and there
18 no reason to suppose, that they ])me not been applied as favorably as the
circumstances of the case ]ustxﬂed.

Upon the whole, upon a careful review of the charge, and of the points
upor which the counsel of the defendant requested the direction of the court
to the jury, we can perceive no error in point of law, applicable to the
present case, which calls for the interposition of the corrective power of this
court. The judgment of the circuit court is, therefore, affirmned, together
with interest upon the amount, at the rate of six per centum, as additional
damages and costs.

Judgment affirmed.

*Davio Ross, Plaintiff in error, ». Cuarres McLune, Defendant [*283
in error.

Recording of deeds.

Construetion of the act of the legislature ‘of North Caroiina, concerning the registration of deeds,
passed in 1715,

The questions which grow out of the language of this act, so far as they have been settled by
judicial decisions, cannot be disturbed by this court ; whatever might have been their opinion
in this case, had it remained open for consideration, the peace of society, and the seccurity of
titles require, that the court should conforin to the construction which has been made in the
courts of the state, if it can discover what that construetion is.

In the probate of deeds, the court has a special limited jurisdiction ; and the record should state
facts which show its jurisdiction in the particular case; if this rule be disregarded, every dced
admitted to record, on whatever evidence, must be considered as regularly admitted.

Exrror to the Circuit Court of East Tennessee. This was an action of
cjectment, instituted in the circuit court, by the plaintiff in error, for the
recovery of 5000 acves of land, situate in the district of East Tennessee.
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