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LETTER OF TRANSMITTAL

OFFICE OF THE ATTORNEY GENERAL,
Washington, D. C., January 3, 1938.
To the Senate and House of Representatives of the
Unated States of America in Congress assembled.:

I have the honor to report to the Congress, under
section 2 of the act of June 19, 1934 (c. 651, 48 Stat.
1064; U. S. C,, title 28, sec. 723¢), at the beginning
of a regular session thereof commencing this 3d day
of January 1938, the enclosed Rules of Civil Pro-
cedure for the District Courts of the United States.

By a letter of December 20, 1937, from the Chief
Justice of the United States, a printed copy of which
appears as a prefix to the rules transmitted herewith,
I am advised that such rules have been adopted by
the Supreme Court pursuant to the act of June 19,
1934, chapter 651 (48 Stat. 1064) and that, in accord-
ance with section 2 of that act, the Court has united
the general rules prescribed by it for cases in equity
with those in actions at law so as to secure one form
of civil action and procedure for both; and I am
requested by the Supreme Court to report these
rules to the Congress at the beginning of the regular
session in January 1938.

Respectfully,
Homer CuMMINGs,
Attorney General.

647







LETTER OF SUBMITTAL

SuPREME CoURT OF THE UNITED STATES,
Washington, D. C., December 20, 1937.

My DEAR MR. ATTORNEY GENERAL:

By direction of the Supreme Court, I transmit to
you herewith the Rules of Civil Procedure for the
Distriet Courts of the United States which have been
adopted by the Supreme Court pursuant to the Act
of June 19, 1934, chapter 651 (48 Stat. 1064).

In accordance with Section 2 of that Act, the Court
has united the general rules prescribed by it for cases
in equity with those in actions at law so as to secure
one form of civil action and procedure for both.
The Court requests you, as provided in that section,
to report these rules to the Congress at the beginning
of the regular session in January next.

I am requested to state that Mr. Justice Brandeis
does not approve of the adoption of the rules.

I have the honor to remain,

Respectfully yours,
(Signed) CuarLEs E. HuGHES,
Chief Justice of the United States.
Honorable Homer CumMINGS,
Attorney General of the Unated States,
Washington, D. C.
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THE ACT OF JUNE 19, 1934, CH. 651

Be it enacted * * * That the Supreme
Court of the United States shall have the power
to prescribe, by general rules, for the district
courts of the United States and for the courts of
the District of Columbia, the forms of process,
writs, pleadings, and motions, and the practice
and procedure in civil actions at law. Said rules
shall neither abridge, enlarge, nor modify the sub-
stantive rights of any litigant. They shall take
effect six months after their promulgation, and
thereafter all laws in conflict therewith shall be of
no further force or effect.

Sec. 2. The court may at any time unite the
general rules prescribed by it for cases in equity
with those in actions at law so as to secure one
form of civil action and procedure for both: Pro-
vided, however, That in such union of rules the
right of trial by jury as at common law and de-
clared by the seventh amendment to the Constitu-
tion shall be preserved to the parties inviolate.
Such united rules shall not take effect until they
shall have been reported to Congress by the Attor-
ney General at the beginning of a regular session
thereof and until after the close of such session.
[Act of June 19, 1934, c. 651, §§ 1, 2 (48 Stat. 1064),
U. 8. C., Title 28, §§ 723b, 723c.]
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RULES OF CIVIL PROCEDURE

FOR THE
DISTRICT COURTS OF THE UNITED STATES

1. SCOPE OF RULES—ONE FORM OF
ACTION

Rule 1. Scope of Rules. These rules govern the
procedure in the district courts of the United States
in all suits of a civil nature whether cognizable as
cases at law or in equity, with the exceptions stated
in Rule 81. They shall be construed to secure the
just, speedy, and inexpensive determination of every
action.

Rule 2. One Form of Action. There shall be one
form of action to be known as “civil action”’.

(663)




II. COMMENCEMENT OF ACTION; SERVICE
OF PROCESS, PLEADINGS, MOTIONS, AND
ORDERS

Rule 3. Commencement of Action. A civil action
is commenced by filing a complaint with the court.

Rule 4. Process.

(a) Summons: Issuance. Upon the filing of the
complaint the clerk shall forthwith issue a summons
and deliver it for service to the marshal or to a person
specially appointed to serve it. Upon request of the
plaintiff separate or additional summons shall issue
against any defendants.

(b) SamE: Form. The summons shall be signed
by the clerk, be under the seal of the court, contain
the name of the court and the names of the parties,
be directed to the defendant, state the name and
address of the plaintiff’s attorney, if any, otherwise
the plaintiff’s address, and the time within which
these rules require the defendant to appear and de-
fend, and shall notify him that in case of his failure
to do so judgment by default will be rendered against
him for the relief demanded in the complaint.

(¢) By WuowMm SeErvVED. Service of all process shall
be made by a United States marshal, by his deputy,
or by some person specially appointed by the court
for that purpose, except that a subpoena may be
served as provided in Rule 45. Special appoint-
ments to serve process shall be made freely when sub-
stantial savings in travel fees will result.

(d) Summons: PersoNAL ServicE. The sum-
mons and complaint shall be served together. The
plaintiff shall furnish the person making service with

(664)



RULES OF CIVIL PROCEDURE 3

such copies as are necessary. Service shall be made
as follows:

(1) Upon an individual other than an infant
or an incompetent person, by delivering a copy
of the summons and of the complaint to him
personally or by leaving copies thereof at his
dwelling house or usual place of abode with some
person of suitable age and discretion then resid-
ing therein or by delivering a copy of the sum-
mons and of the complaint to an agent author-
ized by appointment or by law to receive service
of process.

(2) Upon an infant or an incompetent person,
by serving the summons and complaint in the
manner prescribed by the law of the state in
which the service is made for the service of
summons or other like process upon any such
defendant in an action brought in the courts of
general jurisdiction of that state.

(3) Upon a domestic or foreign corporation or
upon a partnership or other unincorporated
association which is subject to suit under a
common name, by delivering a copy of the sum-
mons and of the complaint to an officer, a man-
aging or general agent, or to any other agent
authorized by appointment or by law to receive
service of process and, if the agent is one author-
ized by statute toreceive serviceand the statute so
requires, by also mailing a copy to the defendant.

(4) Upon the United States, by delivering a
copy of the summons and of the complaint to
the United States attorney for the district in
which the action is brought or to an assistant
United States attorney or clerical employee
designated by the United States attorney in a
writing filed with the clerk of the court and by

(663)




4 RULES OF CIVIL PROCEDURE

sending a copy of the summons and of the com-
plaint by registered mail to the Attorney General
of the United States at Washington, District of
Columbia, and in any action attacking the
validity of an order of an officer or agency of the
United States not made a party, by also sending
a copy of the summons and of the complaint by
registered mail to such officer or agency.

(5) Upon an officer or agency of the United
States, by serving the United States and by de-
livering a copy of the summons and of the com-
plaint to such officer or agency. If the agency
is a corporation the copy shall be delivered as
provided in paragraph (3) of this subdivision of
this rule.

(6) Upon a state or municipal corporation or
other governmental organization thereof subject
to suit, by delivering a copy of the summons and
of the complaint to the chief executive officer
thereof or by serving the summons and com-
plaint in the manner prescribed by the law of
that state for the service of summons or other
like process upon any such defendant.

(7) Upon a defendant of any class referred to
in paragraph (1) or (3) of this subdivision of
this rule, it is also sufficient if the summons and
complaint are served in the manner prescribed
by any statute of the United States or in the
manner prescribed by the law of the state in
which the service is made for the service of
summons or other like process upon any such
defendant in an action brought in the courts of
general jurisdiction of that state.

(e) SamME: OTHER SERVICE. Whenever a statute
of the United States or an order of court provides
for service of a summons, or of a notice, or of an
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order in lieu of summons upon a party not an inhabi-
tant of or found within the state, service shall be
made under the circumstances and in the manner
preseribed by the statute, rule, or order.

(f) TerrrroriAL LiMiTs oF EFFECTIVE SERVICE.
All process other than a subpoena may be served
anywhere within the territorial limits of the state
in which the district court is held and, when a statute
of the United States so provides, beyond the terri-
torial limits of that state. A subpoena may be
served within the territorial limits provided in
Rule 45.

(g) ReTurN. The person serving the process shall
make proof of service thereof to the court promptly
and in any event within the time during which the
person served must respond to the process. If service
is made by a person other than a United States
marshal or his deputy, he shall make affidavit thereof.
Failure to make proof of service does not affect the
validity of the service.

(h) AMENDMENT. At any time in its discretion
and upon such terms as it deems just, the court may
allow any process or proof of service thereof to be
amended, unless it clearly appears that material
prejudice would result to the substantial rights of the
party against whom the process issued.

Rule 5. Service and Filing of Pleadings and Other
Papers.

(a) SeErvicE: WHEN REQUIRED. Every order re-
quired by its terms to be served, every pleading sub-
sequent to the original complaint unless the court
otherwise orders because of numerous defendants,
every written motion other than one which may be
heard ex parte, and every written notice, appearance,
demand, offer of judgment, designation of record on
appeal, and similar paper shall be served upon each
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of the parties affected thereby, but no service need
be made on parties in default for failure to appear
except that pleadings asserting new or additional
claims for relief against them shall be served upon
them in the manner provided for service of summons
in Rule 4.

(b) Same: How Mape. Whenever under these
rules service is required or permitted to be made
upon a party represented by an attorney the service
shall be made upon the attorney unless service upon
the party himself is ordered by the court. Service
upon the attorney or upon a party shall be made by
delivering a copy to him or by mailing it to him at
his last known address or, if no address is known, by
leaving it with the clerk of the court. Delivery of a
copy within this rule means: handing it to the at-
torney or to the party; or leaving it at his office with
his clerk or other person in charge thereof; or, if
there is no one in charge, leaving it in a conspicuous
place therein; or, if the office is closed or the person
to be served has no office, leaving it at his dwelling
house or usual place of abode with some person of
suitable age and discretion then residing therein.
Service by mail is complete upon mailing.

(¢) SamE: NuMerous DErFENDANTS. In any
action in which there are unusually large numbers
of defendants, the court, upon motion or of its own
initiative, may order that service of the pleadings
of the defendants and replies thereto need not be
made as between the defendants and that any cross-
claim, counterclaim, or matter constituting an avoid-
ance or affirmative defense contained therein shall
be deemed to be denied or avoided by all other
parties and that the filing of any such pleading and
service thereof upon the plaintiff constitutes due
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notice of it to the parties. A copy of every such
order shall be served upon the parties in such manner
and form as the court directs.

(d) Fruing. All papers after the complaint re-
quired to be served upon a party shall be filed with
the court either before service or within a reasonable
time thereafter.

(e) Fiing Wit THE CourRT DEFINED. The filing
of pleadings and other papers with the court as
required by these rules shall be made by filing them
with the clerk of the court, except that the judge
may permit the papers to be filed with him, in which
event he shall note thereon the filing date and
forthwith transmit them to the office of the clerk.

Rule 6. Time.

(a) CompuraTION. In computing any period of
time prescribed or allowed by these rules, by order of
court, or by any applicable statute, the day of the
act, event, or default after which the designated
period of time begins to run is not to be included.
The last day of the period so computed is to be in-
cluded, unless it is a Sunday or a legal holiday, in
which event the period runs until the end of the next
day which is neither a Sunday nor a holiday. When
the period of time preseribed or allowed is less than
7 days, intermediate Sundays and holidays shall be
excluded in the computation. A half holiday shall
be considered as other days and not as a holiday.

(b) ENLARGEMENT. When by these rules or by a
notice given thereunder or by order of court an act is
required or allowed to be done at or within a specified
time, the court for cause shown may, at any time in
its discretion (1) with or without motion or notice,
order the period enlarged if application therefor is
made before the expiration of the period originally
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prescribed or as extended by a previous order or (2)
upon motion permit the act to be done after the
expiration of the specified period where the failure to
act was the result of excusable neglect; but it may
not enlarge the period for taking any action under
Rule 59, except as stated in subdivision (¢) thereof,
or the period for taking an appeal as provided by law.

(¢) UNAFFECTED BY EXPIRATION OF TERM. The
period of time provided for the doing of any act or
the taking of any proceeding is not affected or limited
by the expiration of a term of court. The expiration
of a term of court in no way affects the power of a
court to do any act or take any proceeding in any
civil action which has been pending before it.

(d) For MotioNs—AFFIDAVITS. A written mo-
tion, other than one which may be heard ex parte,
and notice of the hearing thereof shall be served not
later than 5 days before the time specified for the
hearing, unless a different period is fixed by these
rules or by order of the court. Such an order may
for cause shown be made on ex parte application.
When a motion is supported by affidavit, the affi-
davit shall be served with the motion; and, except
as otherwise provided in Rule 59 (¢), opposing affi-
davits may be served not later than 1 day before the
hearing, unless the court permits them to be served
at some other time. : ' =

(e) AppITIONAL TIME AFTER SERVICE BY MAIL.
Whenever a party has the right or is required to do
some act or take some proceedings within a preseribed
period after the service of a notice or other paper
upon him and the notice or paper is served upon
him by mail, 3 days shall be added to the prescribed
period.
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II1. PLEADINGS AND MOTIONS

Rule 7. Pleadings Allowed; Form of Motions.

(a) PueapiNGgs. There shall be a complaint and
an answer; and there shall be a reply, if the answer
contains a counterclaim denominated as such; an
answer to a cross-claim, if the answer contains a
cross-claim; a third-party complaint, if leave is
given under Rule 14 to summon a person who was not
an original party; and there shall be a third-party
answer, if a third-party complaint is served. No
other pleading shall be allowed, except that the
court may order a reply to an answer or a third-party
answer. :

(b) Motions AND OTHER PAPERs.

(1) An application to the court for an order
shall be by motion which, unless made during a
hearing or trial, shall be made in writing, shall
state with particularity the grounds therefor,
and shall set forth the relief or order sought.
The requirement of writing is fulfilled if the
motion is stated in a written notice of the hearing
of the motion.

(2) The rules applicable to captions, signing,
and other matters of form of pleadings apply to
all motions and other papers provided for by
these rules.

(¢) DEMURRERS, PLEAS, ETc., ABoLISHED. De-
murrers, pleas, and exceptions for insufficiency of a
pleading shall not be used.

Rule 8. General Rules of Pleading.

(a) CraivMs For RELIEF. A pleading which sets
forth a claim for relief, whether an original claim,
counterclaim, cross-claim, or third-party claim, shall

9
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contain (1) a short and plain statement of the grounds
upon which the court’s jurisdiction depends, unless
the court already has jurisdiction and the claim needs
no new grounds of jurisdiction to support it, (2) a
short and plain statement of the claim showing that
the pleader is entitled to relief, and (3) a demand for
judgment for the relief to which he deems himself
entitled. Relief in the alternative or of several
different types may be demanded.

(b) DereNsES; Form oF DENIALS. A party shall
state in short and plain terms his defenses to each
claim asserted and shall admit or deny the averments
upon which the adverse party relies. If he is without
knowledge or information sufficient to form a belief
as to the truth of an averment, he shall so state and
this has the effect of a denial. Denials shall fairly
meet the substance of the averments denied. When
a pleader intends in good faith to deny only a part
or a qualification of an averment, he shall specify
so much of it as is true and material and shall deny
only the remainder. Unless the pleader intends in
good faith to controvert all the averments of the
preceding pleading, he may make his denials as
specific denials of designated averments or para-
graphs, or he may generally deny all the averments
except such designated averments or paragraphs as
he expressly admits; but, when he does so intend to
controvert all its averments, including averments of
the grounds upon which the court’s jurisdiction
depends, he may do so by general denial subject to
the obligations set forth in Rule 11.

(¢) ArrirMATIVE DEFENSES. In pleading to a
preceding pleading, a party shall set forth. affirma-
tively accord and satisfaction, arbitration and award,
assumption of risk, contributory negligence, discharge
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in bankruptcy, duress, estoppel, failure of considera-
tion, fraud, illegality, injury by fellow servant, laches,
license, payment, release, res judicata, statute of
frauds, statute of limitations, waiver, and any other
matter constituting an avoidance or affirmative de-
fense. When a party has mistakenly designated a
defense as a counterclaim or a counterclaim as a
defense, the court on terms, if justice so requires,
shall treat the pleading as if there had been a proper
designation.

(d) Errect oF FAILURE TO DENY. Averments in
a pleading to which a responsive pleading is required,
other than those as to the amount of damage, are
admitted when not denied in the responsive pleading.
Averments in a pleading to which no responsive plead-
ing is required or permitted shall be taken as denied or
avoided.

(e) PLEapING To BE Concise anp Direct; Con-
SISTENCY.

(1) Each averment of a pleading shall be
simple, concise, and direct. No technical forms
of pleading or motions are required.

(2) A party may set forth two or more state-
ments of a claim or defense alternatively or
hypothetically, either in one count or defense or
in separate counts or defenses. When two or
more statements are made in the alternative and
one of them if made independently would be
sufficient, the pleading is not made insufficient
by the insufficiency of one or more of the alterna-
tive statements. A party may also state as
many separate claims or defenses as he has
regardless of consistency and whether based on
legal or on equitable grounds or on both. All
statements shall be made subject to the obliga-
tions set forth in Rule 11.

204084°—40——43 (673)
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(f) ConsTrRUCTION OF PLEADINGS. All pleadings
shall be so construed as to do substantial justice.

Rule 9. Pleading Special Matters.

(a) Capacrty. It is not necessary to aver the
capacity of a party to sue or be sued or the authority
of a party to sue or be sued in a representative
capacity or the legal existence of an organized asso-
ciation of persons that is made a party, except to
the extent required to show the jurisdiction of the
court. When a party desires to raise an issue as
to the legal existence of any party or the capacity
of any party to sue or be sued or the authority of a
party to sue or be sued in a representative capacity,
he shall do so by specific negative averment, which
shall include such supporting particulars as are
peculiarly within the pleader’s knowledge.

(b) Fraup, MisTAKE, CONDITION OF THE MIND.
In all averments of fraud or mistake, the circum-
stances constituting fraud or mistake shall be stated
with particularity. Malice, intent, knowledge, and
other condition of mind of a person may be averred
generally.

(¢) ConprtioNs PrecepenNT. In pleading the
performance or occurrence of conditions precedent,
it is sufficient to aver generally that all conditions
precedent have been performed or have occurred.
A denial of performance or occurrence shall be made
specifically and with particularity.

(d) OrriciaL DocuMENT OR AcT. In pleading an
official document or official act it is sufficient to aver
that the document was issued or the act done in
compliance with law

(e) JupgMENT. In pleading a judgment or de-
cision of a domestic or foreign court, judicial or
quasi-judicial tribunal, or of a board or officer, it is
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sufficient to aver the judgment or decision without
setting forth matter showing jurisdiction to render it.

(f) Time axD Prace. For the purpose of testing
the sufficiency of a pleading, averments of time and
place are material and shall be considered like all
other averments of material matter.

(g) SpEciAL Damacge. When items of special
damage are claimed, they shall be specifically stated.

Rule 10. Form of Pleadings.

(a) Caption; Namus oF Parties. Every plead-
ing shall contain a caption setting forth the name of
the court, the title of the action, the file number, and
a designation as in Rule 7 (a). In the complaint the
title of the action shall include the names of all the
parties, but in other pleadings it is sufficient to state
the name of the first party on each side with an appro-
priate indication of other parties.

(b) PARAGRAPHS; SEPARATE STATEMENTS.  All
averments of claim or defense shall be made in num-
bered paragraphs, the contents of each of which
shall be limited as far as practicable to a statement
of a single set of circumstances; and a paragraph may
be referred to by number in all succeeding pleadings.
Each claim founded upon a separate transaction or
occurrence and each defense other than denials shall
be stated in a separate count or defense whenever a
separation facilitates the clear presentation of the
matters set forth.

(¢) ApoprioNn BY REFERENCE; ExHIBITS. State-
ments in a pleading may be adopted by reference in
a different part of the same pleading or in another
pleading or in any motion. A copy of any written
instrument which is an exhibit to a pleading is a part
thereof for all purposes.
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Rule 11. Signing of Pleadings. Every pleading of
a party represented by aun attorney shall be signed by
at least one attorney of record in his individual name,
whose address shall be stated. A party who is not
represented by an attorney shall sign his pleading
and state his address. Except when otherwise spe-
cifically provided by rule or statute, pleadings need
not be verified or accompanied by affidavit. The
rule in equity that the averments of an answer under
oath must be overcome by the testimony of two wit-
nesses or of one witness sustained by corroborating
circumstances is abolished. The signature of an
attorney constitutes a certificate by him that he has
read the pleading; that to the best of his knowledge,
information, and belief there is good ground to sup-
port it; and that it is not interposed for delay. If a
pleading is not signed or is signed with intent to
defeat the purpose of this rule, it may be stricken as
sham and false and the action may proceed as though
the pleading had not been served. For a wilful
violation of this rule an attorney may be subjected
to appropriate disciplinary action. Similar action
may be taken if scandalous or indecent matter is
inserted.

Rule 12. Defenses and Objections—When and
How Presented—By Pleading or Motion—Motion
for Judgment on Pleadings.

(a) WuEN PrESENTED. A defendant shall serve
his answer within 20 days after the service of the
summons and complaint upon him, unless the court
directs otherwise when service of process is made
pursuant to Rule 4 (e). A party served with a
pleading stating a cross-claim against him shall serve
an answer thereto within 20 days after the service
upon him. The plaintiff shall serve his reply to a
counterclaim in the answer within 20 days after
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service of the answer or, if a reply is ordered by the
court, within 20 days after service of the order, unless
the order otherwise directs. The United States or
an officer or agency thereof shall serve an answer to
the complaint or to a cross-claim, or a reply to a
counterclaim, within 60 days after the service upon
the United States attorney of the pleading in which
the claim is asserted. The service of any motion
provided for in this rule alters the time fixed by these
rules for serving any required responsive pleading as
follows, unless a different time is fixed by order of
the court: (1) if the court denies the motion or post-
pones its disposition until the trial on the merits,
the responsive pleading may be served within 10
days after notice of the court’s action; (2) if the
court grants a motion for a more definite statement
or for a bill of particulars, the responsive pleading
may be served within ten days after the service of
the more definite statement or bill of particulars.
In either case the time for service of the responsive
pleading shall be not less than remains of the time
which would have been allowed under these rules if
the motion had not been made.

(b) How PreEsEnTED. Every defense, in law or
fact, to a claim for relief in any pleading, whether
a claim, counterclaim, cross-claim, or third-party
claim, shall be asserted in the responsive pleading
thereto if one is required, except that the following
defenses may at the option of the pleader be made
by motion: (1) lack of jurisdiction over the subject
matter, (2) lack of jurisdiction over the person, (3)
improper venue, (4) insufficiency of process, (5) in-
sufficiency of service of process, (6) failure to state
a claim upon which relief can be granted. A motion
making any of these defenses shall be made before
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pleading if a further pleading is permitted. No de-
fense or objection is waived by being joined with
one or more other defenses or objections in a respon-
sive pleading or motion. If a pleading sets forth a
claim for relief to which the adverse party is not re-
quired to serve a responsive pleading, he may assert
at the trial any defense in law or fact to that claim
for relief.

(¢) MoTION FOR JUDGMENT ON THE PLEADINGS.
After the pleadings are closed but within such time
as not to delay the trial, any party may move for
judgment on the pleadings.

(d) PreLimiNaARY HEeArINGs. The defenses spe-
cifically enumerated (1)-(6) in subdivision (b) of this
rule, whether made in a pleading or by motion, and
the motion for judgment mentioned in subdivision (¢)
of this rule, shall be heard and determined before
trial on application of any party, unless the court
orders that the hearing and determination thereof be
deferred until the trial.

(e) MotioN FOR MORE DEFINITE STATEMENT OR
ror BiLL oF ParTicurLARrs. Before responding to a
pleading or, if no responsive pleading is permitted by
these rules, within 20 days after the service of the
pleading upon him, a party may move for a more
definite statement or for a bill of particulars of any
matter which is not averred with sufficient definiteness
or particularity to enable him properly to prepare
his responsive pleading or to prepare for trial. The
motion shall point out the defects complained of and
the details desired. If the motion is granted and the
order of the court is not obeyed within 10 days after
notice of the order or within such other time as the
court may fix, the court may strike the pleading to
which the motion was directed or make such order
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as it deems just. A bill of particulars becomes a part
of the pleading which it supplements.

(f) Motion To STRIKE. Upon motion made by a
party before responding to a pleading or, if no respon-
sive pleading is permitted by these rules, upon mo-
tion made by a party within 20 days after the service
of the pleading upon him or upon the court’s own
initiative at any time, the court may order any
redundant, immaterial, impertinent, or scandalous
matter stricken from any pleading.

(g) ConsoLipATION OF MotionNs. A party who
makes a motion under this rule may join with it the
other motions herein provided for and then available
to him. If a party makes a motion under this rule
and does not include therein all defenses and objec-
tions then available to him which this rule permits to
be raised by motion, he shall not thereafter make a
motion based on any of the defenses or objections so
omitted, except that prior to making any other
motions under this rule he may make a motion in
which are joined all the defenses numbered (1) to
(5) in subdivision (b) of this rule which he cares to
assert.

(h) WArveEr orF DEFENsES. A party waives all
defenses and objections which he does not present
either by motion as hereinbefore provided or, if he
has made no motion, in his answer or reply, except
(1) that the defense of failure to state a claim upon
which relief can be granted, and the objection of
failure to state a legal defense to a claim may also be
made by a later pleading, if one is permitted, or by
motion for judgment on the pleadings or at the trial
on the merits, and except (2) that, whenever it ap-
pears by suggestion of the parties or otherwise that
the court lacks jurisdiction of the subject matter,
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the court shall dismiss the action. The objection or
defense, if made at the trial, shall then be disposed
of as provided in Rule 15 (b) in the light of any
evidence that may have been received.

Rule 13. Counterclaim and Cross-Claim.

(a) CompuLsorYy CoOUNTERcLAIMS. A pleading
shall state as a counterclaim any claim, not the
subject of a pending action, which at the time of
filing the pleading the pleader has against any oppos-
ing party, if it arises out of the transaction or occur-
rence that is the subject matter of the opposing
party’s claim and does not require for its adjudica-
tion the presence of third parties of whom the court
cannot acquire jurisdiction.

(b) PerMissivE CoOUNTERCLAIMS. A  pleading
mey state as a counterclaim any claim against an
opposing party not arising out of the transaction or
occurrence that is the subject matter of the opposing
party’s claim.

(¢) CoUNTERCLAIM EXCEEDING OPPOSING CLAIM,.
A counterclaim may or may not diminish or defeat
the recovery sought by the opposing party. It may
claim relief exceeding in amount or different in kind
from that sought in the pleading of the opposing
party.

(d) CouNTERCLAIM AGAINST THE UNITED STATES.
These rules shall not be construed to enlarge beyond
the limits now fixed by law the right to assert
counterclaims or to claim credits against the United
States or an officer or agency thereof.

(¢) COUNTERCLAIM MATURING OR ACQUIRED
AFTER PLEADING. A claim which either matured or
was acquired by the pleader after serving his pleading
may, with the permission of the court, be presented
as a counterclaim by supplemental pleading.
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(f) OmirrEp CouNTERcLAIM. When a pleader
fails to set up a counterclaim through oversight,
inadvertence, or excusable neglect, or when justice
“requires, he may by leave of court set up the counter-
claim by amendment.

(g) Cross-Cratm Acainst Co-ParTy. A plead-
ing may state as a cross-claim any claim by one party
against a co-party arising out of the transaction or
occurrence that is the subject matter either of the
original action or of a counterclaim therein. Such
cross-claim may include a claim that the party against
whom it is asserted is or may be liable to the cross-
claimant for all or part of a claim asserted in the
action against the cross-claimant.

(h) ApprtioNAL ParTiEs May Be BroUgHT 1N,
When the presence of parties other than those to the
original action is required for the granting of com-
plete relief in the determination of a counterclaim or
cross-claim, the court shall order them to be brought
in as defendants as provided in these rules, if juris-
diction of them can be obtained and their joinder will
not deprive the court of jurisdiction of the action.

(1) SEPARATE TRIALS; SEPARATE JUDGMENTs. If
the court orders separate trials as provided in Rule
42 (b), judgment on a counterclaim or cross-claim
may be rendered when the court has jurisdiction so
to do, even if the claims of the opposing party have
been dismissed or otherwise disposed of.

Rule 14. Third-Party Practice.

(a) WHEN DEFENDANT MAY BRING 1IN THIRD
Parry. Before the service of his answer a defendant
may move ex parte or, after the service of his answer,
on notice to the plaintiff, for leave as a third-party
plaintiff to serve a summons and complaint upon a
person not a party to the action who is or may be
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liable to him or to the plaintiff for all or part of the
plaintiff’s claim against him. If the motion is
granted and the summons and complaint are served,
the person so served, hereinafter called the third-
party defendant, shall make his defenses as provided
in Rule 12 and his counterclaims and cross-claims
against the plaintiff, the third-party plaintiff, or any
other party as provided in Rule 13. The third-party
defendant may assert any defenses which the third-
party plaintiff has to the plaintiff’s claim. The
third-party defendant is bound by the adjudication of
the third-party plaintiff’s liability to the plaintiff, as
well as of his own to the plaintiff or to the third-party
plaintiff. The plaintiff may amend his pleadings to
assert against the third-party defendant any claim
which the plaintiff might have asserted against the
third-party defendant had he been joined originally
as a defendant. A third-party defendant may
proceed under this rule against any person not a
party to the action who is or may be liable to him or
to the third-party plaintiff for all or part of the claim
made in the action against the third-party defendant.

(b) WHEN Praintirr May Bring 1N THIRD
ParTy. When a counterclaim is asserted against a
plaintiff, he may cause a third party to be brought
in under circumstances which under this rule would
entitle a defendant to do so.

Rule 15. Amended and Supplemental Pleadings.

(a) AMENDMENTS. A party may amend his plead-
ing once as a matter of course at any time before a
responsive pleading is served or, if the pleading is
one to which no responsive pleading is permitted and
the action has not been placed upon the trial calendar,
he may so amend it at any time within 20 days after
it is served. Otherwise a party may amend his
pleading only by leave of court or by written consent
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of the adverse party; and leave shall be freely given
when justice so requires. A party shall plead in
response to an amended pleading within the time
remaining for response to the original pleading or
within 10 days after service of the amended pleading,
whichever period may be the longer, unless the court
otherwise orders.

(b) AMENDMENTS TO CONFORM TO THE EVIDENCE.
When issues not raised by the pleadings are tried
by express or implied consent of the parties, they
shall be treated in all respects as if they had been
raised in the pleadings. Such amendment of the
pleadings as may be necessary to cause them to
conform to the evidence and to raise these issues
may be made upon motion of any party at any time,
even after judgment; but failure so to amend does
not affect the result of the trial of these issues. If
evidence is objected to at the trial on the ground
that it is not within the issues made by the pleadings,
the court may allow the pleadings to be amended
and shall do so freely when the presentation of the
merits of the action will be subserved thereby and
the objecting party fails to satisfy the court that
the admission of such evidence would prejudice him
in maintaining his action or defense upon the merits.
The court may grant a continuance to enable the
objecting party to meet such evidence.

(¢) RerLaTioN BAck oF AMENDMENTS. Whenever
the claim or defense asserted in the amended plead-
ing arose out of the conduct, transaction, or occur-
rence set forth or attempted to be set forth in the
original pleading, the amendment relates back to
the date of the original pleading.

(d) SuppLEMENTAL PrLEADINGS. Upon motion of
a party the court may, upon reasonable notice and
upon such terms as are just, permit him to serve a
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supplemental pleading setting forth transactions or
occurrences or events which have happened since
the date of the pleading sought to be supplemented.
If the court deems it advisable that the adverse
party plead thereto, it shall so order, specifying the
time therefor. ‘

Rule 16. Pre-Trial Procedure; Formulating Issues.
In any action, the court may in its discretion direct
the attorneys for the parties to appear before it for a
conference to consider

(1) The simplification of the issues;

(2) The necessity or desirability of amend-
ments to the pleadings;

(3) The possibility of obtaining admissions of
fact and of documents which will avoid unneces-
sary proof;

(4) The limitation of the number of expert
witnesses;

(5) The advisability of a preliminary refer-
ence of issues to a master for findings to be used
as evidence when the trial is to be by jury;

(6) Such other matters as may aid in the dis-
position of the action.

The court shall make an order which recites the
action taken at the conference, the amendments
allowed to the pleadings, and the agreements made by
the parties as to any of the matters considered, and
which limits the issues for trial to those not disposed
of by admissions or agreements of counsel; and such
order when entered controls the subsequent course of
the action, unless modified at the trial to prevent
manifest injustice. The court in its discretion may
establish by rule a pre-trial calendar on which actions
may be placed for consideration as above provided
and may either confine the calendar to jury actions or
to non-jury actions or extend it to all actions.

(684)
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Rule 17. Parties Plaintiff and Defendant; Ca-
pacity.

(a) REAL PArTY IN INTEREST. Every action shall
be prosecuted in the name of the real party in inter-
est; but an executor, administrator, guardian, trus-
tee of an express trust, a party with whom or in
whose name a contract has been made for the benefit
of another, or a party authorized by statute may sue
in his own name without joining with him the party
for whose benefit the action is brought; and when a
statute of the United States so provides, an action
for the use or benefit of another shall be brought in
the name of the United States.

(b) Capacity To SUE OR BE SueEp. The capacity
of an individual, other than one acting in a repre-
sentative capacity, to sue or be sued shall be deter-
mined by the law of his domicile. The capacity of
a corporation to sue or be sued shall be determined
by the law under which it was organized. In all
other cases capacity to sue or be sued shall be deter-
mined by the law of the state in which the district
court is held; except that a partnership or other unin-
corporated association, which has no such capacity
by the law of such state, may sue or be sued in its
common name for the purpose of enforcing for or
against it a substantive right existing under the
Constitution or laws of the United States.

(¢) InFaNTS OR INcOMPETENT PERsoNs. When-
ever an infant or incompetent person has a repre-
sentative, such as a general guardian, committee,
conservator, or other like fiduciary, the representa-
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tive may sue or defend on behalf of the infant or in-
competent person. If an infant or incompetent
person does not have a duly appointed representa-
tive he may sue by his next friend or by a guardian
ad litem. 'The court shall appoint a guardian ad litem
for an infant or incompetent person not otherwise
represented in an action or shall make such other
order as it deems proper for the protection of the
infant or incompetent person.

Rule 18. Joinder of Claims and Remedies.

(a) JoiNDER OF CrLAams. The plaintiff in his com-
plaint or in a reply setting forth a counterclaim and
the defendant in an answer setting forth a counter-
claim may join either as independent or as alternate
claims as many claims either legal or equitable or
both as he may have against an opposing party.
There may be a like joinder of claims when there are
multiple parties if the requirements of Rules 19, 20,
and 22 are satisfied. There may be a like joinder of
cross-claims or third-party claims if the requirements
of Rules 13 and 14 respectively are satisfied.

(b) JoinDER oF REMEDIES; FRAUDULENT CoON-
VEYANCES. Whenever a claim is one heretofore
cognizable only after another claim has been pros-
ecuted to a conclusion, the two claims may be joined
in a single action; but the court shall grant relief in
that action only in accordance with the relative sub-
stantive rights of the parties. In particular, a plain-
tiff may state a claim for money and a claim to have
set aside a conveyance fraudulent as to him, without
first having obtained a judgment establishing the
claim for money.
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Rule 19. Necessary Joinder of Parties.
(a) NECEssARY JOINDER. Subject to the provi-
sions of Rule 23 and of subdivision (b) of this rule,
persons having a joint interest shall be made parties
and be joined on the same side as plaintiffs or defend-
ants. When a person who should join as a plaintiff
refuses to do so, he may be made a defendant or, in
proper cases, an involuntary plaintiff.

(b) ErFect oF FAILURE TO JoiN. When persons
who are not indispensable, but who ought to be
parties if complete relief is to be accorded between
those already parties, have not been made parties
and are subject to the jurisdiction of the court as to
both service of process and venue and can be made
parties without depriving the court of jurisdiction of
the parties before it, the court shall order them sum-
moned to appear in the action. The court in its
discretion may proceed in the action without making
such persons parties, if its jurisdiction over them as to
either service of process or venue can be acquired
only by their consent or voluntary appearance or if,
though they are subject to its jurisdiction, their
joinder would deprive the court of jurisdiction of the
parties before it; but the judgment rendered therein
does not affect the rights or liabilities of absent persons.

(¢) SamE: NameEs oF OwMITTED PERSONS AND
REAsoNs FOR NON-JOINDER TO BE PLEADED. Inany
pleading in which relief is asked, the pleader shall set
forth the names, if known to him, of persons who
ought to be parties if complete relief is to be accorded
between those already parties, but who are not joined,
and shall state why they are omitted.

Rule 20. Permissive Joinder of Parties.

(a) PerMIssSIVE JOINDER. All persons may join in
one action as plaintiffs if they assert any right to
relief jointly, severally, or in the alternative in
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respect of or arising out of the same transaction,
occurrence, or series of transactions or occurrences
and if any question of law or fact common to all of
them will arise in the action. All persons may be
joined in one action as defendants if there is asserted
against them jointly, severally, or in the alternative,
any right to relief in respect of or arising out of the
same transaction, occurrence, or series of transactions
or occurrences and if any question of law or fact
common to all of them will arise in the action. A
plaintiff or defendant need not be interested in
obtaining or defending against all the relief de-
manded. Judgment may be given for one or more
of the plaintiffs according to their respective rights
to relief, and against one or more defendants accord-
ing to their respective liabilities.

(b) SEPARATE Triars. The court may make such
orders as will prevent a party from being embarrassed,
delayed, or put to expense by the inclusion of a party
against whom he asserts no claim and who asserts
no claim against him, and may order separate trials
or make other orders to prevent delay or prejudice.

Rule 21. Misjoinder and Non-Joinder of Parties.
Misjoinder of parties is not ground for dismissal of an
action. Parties may be dropped or added by order
of the court on motion of any party or of its own
initiative at any stage of the action and on such
terms as are just. Any claim against a party may be
severed and proceeded with separately.

Rule 22. Interpleader.

(1) Persons having claims against the plaintiff
may be joined as defendants and required to inter-
plead when their claims are such that the plaintiff
is or may be exposed to double or multiple liability.
It is not ground for objection to the joinder that the
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claims of the several claimants or the titles on which
their claims depend do not have a common origin
or are not identical but are adverse to and inde-
pendent of one another, or that the plaintiff avers
that he is not liable in whole or in part to any or all
of the claimants. A defendant exposed to similar
liability may obtain such interpleader by way of
cross-claim or counterclaim. The provisions of this
rule supplement and do not in any way limit the
joinder of parties permitted in Rule 20.

(2) The remedy herein provided is in addition to
and in no way supersedes or limits the remedy pro-
vided by Section 24 (26) of the Judicial Code, as
amended, U. S. C., Title 28, § 41 (26). Actions under
that section shall be conducted in accordance with
these rules.

Rule 23. Class Actions.

(a) ReEprESENTATION. If persons constituting a
class are so numerous as to make it impracticable to
bring them all before the court, such of them, one
or more, as will fairly insure the adequate repre-
sentation of all may, on behalf of all, sue or be sued,
when the character of the right sought to be enforced
for or against the class is

(1) joint, or common, or secondary in the
sense that the owner of a primary right refuses
to enforce that right and a member of the class
thereby becomes entitled to enforce it;

(2) several, and the object of the action is
the adjudication of claims which do or may
affect specific property involved in the action;
or

(8) several, and there is a common question
of law or fact affecting the several rights and a
common relief is sought

204084 °—40——44 (689)
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(b) SECONDARY ACTION BY SHAREHOLDERS. Inan
action brought to enforce a secondary right on the
part of one or more shareholders in an association,
incorporated or unincorporated, because the asso-
ciation refuses to enforce rights which may properly
be asserted by it, the complaint shall be verified by
oath and shall aver (1) that the plaintiff was a share-
holder at the time of the transaction of which he
complains or that his share thereafter devolved on
him by operation of law and (2) that the action is not
a collusive one to confer on a court of the United
States jurisdiction of any action of which it would
not otherwise have jurisdiction. The complaint
shall also set forth with particularity the efforts of
the plaintiff to secure from the managing directors
or trustees and, if necessary, from the shareholders
such action as he desires, and the reasons for his
failure to obtain such action or the reasons for not
making such effort.

(¢) DismissaL or CoMPROMISE. A class action
shall not be dismissed or compromised without the
approval of the court. If the right sought to be
enforced is one defined in paragraph (1) of subdivision
(a) of this rule notice of the proposed dismissal or
compromise shall be given to all members of the class
in such manner as the court directs. If the right is
one defined in paragraphs (2) or (3) of subdivision
(a) notice shall be given only if the court requires it.

Rule 24. Intervention.

(a) INTERVENTION OF RigHT. Upon timely appli-
cation anyone shall be permitted to intervene in an
action: (1) when a statute of the United States con-
fers an unconditional right to intervene; or (2) when
the representation of the applicant’s interest by exist-
ing parties is or may be inadequate and the applicant
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is or may be bound by a judgment in the action; or
(3) when the applicant is so situated as to be adversely
affected by a distribution or other disposition of prop-
erty in the custody of the court or of an officer thereof.

(b) PermIssIvE INTERVENTION. Upon timely ap-
plication anyone may be permitted to intervene in an
action: (1) when a statute of the United States confers
a conditional right to intervene; or (2) when an appli-
cant’s claim or defense and the main action have a
question of law or fact in common. In exercising its
discretion the court shall consider whether the inter-
vention will unduly delay or prejudice the adjudica-
tion of the rights of the original parties.

(¢) PrRocEDURE. A person desiring to intervene
shall serve a motion to intervene upon all parties
affected thereby. The motion shall state the grounds
therefor and shall be accompanied by a pleading
setting forth the claim or defense for which interven-
tion is sought. The same procedure shall be fol-
lowed when a statute of the United States gives a
right to intervene. When the constitutionality of an
act of Congress affecting the public interest is drawn
in question in any action to which the United States
or an officer, agency, or employee thereof is not a
party, the court shall notify the Attorney General of
the United States as provided in the Act of August 24,
1937, e. 754, §1.

Rule 25. Substitution of Parties.
(a) DeaTH.

(1) If a party dies and the claim is not thereby
extinguished, the court within 2 years after the
death may order substitution of the proper par-
ties. If substitution is not so made, the action
shall be dismissed as to the deceased party.
The motion for substitution may be made by
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the successors or representatives of the deceased
party or by any party and, together with the
notice of hearing, shall be served on the parties
as provided in Rule 5 and upon persons not par-
ties in the manner provided in Rule 4 for the
service of a summons, and may be served in any
judicial district.

(2) In the event of the death of one or more of
the plaintiffs or of one or more of the defendants
in an action in which the right sought to be en-
forced survives only to the surviving plaintiffs
or only against the surviving defendants, the
action does not abate. The death shall be sug-
gested upon the record and the action shall pro-
ceed in favor of or against the surviving parties.

(b) IncomPETENCY. If a party becomes incompe-
tent, the court upon motion served as provided in
subdivision (a) of this rule may allow the action to be
continued by or against his representative.

(¢) TrANSFER OF INTEREST. In case of any trans-
fer of interest, the action may be continued by or
against the original party, unless the court upon mo-
tion directs the person to whom the interest is trans-
ferred to be substituted in the action or joined with
the original party. Service of the motion shall be
made as provided in subdivision (a) of this rule.

(d) PuBLic OFFicERS; DEATH OR SEPARATION
rroM OrricE. When an officer of the United States,
the District of Columbia, a state, county, city, or
other governmental agency, or any other officer
specified in the Act of February 13, 1925, c¢. 229,
§11 (43 Stat. 941), U. S. C,, Title 28, §780, is a party
to an action and during its pendency dies, resigns, or
otherwise ceases to hold office, the action may be
continued and maintained by or against his succes-
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sor, if within 6 months after the successor takes office
it is satisfactorily shown to the court that there is a
substantial need for so continuing and maintaining
it. Substitution pursuant to this rule may be made
when it is shown by supplemental pleading that the
successor of an officer adopts or continues or threatens
to adopt or continue the action of his predecessor in
enforcing a law averred to be in violation of the
Constitution of the United States. Before a sub-
stitution is made, the party or officer to be affected,
unless expressly assenting thereto, shall be given
reasonable notice of the application therefor and
accorded an opportunity to object.
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V. DEPOSITIONS AND DISCOVERY

Rule 26. Depositions Pending Action.

(a) WHEN DeposiTions May Be Taken. By
leave of court after jurisdiction has been obtained
over any defendant or over property which is the
subject of the action or without such leave after an
answer has been served, the testimony of any person,
whether a party or not, may be taken at the instance
of any party by deposition upon oral examination or
written interrogatories for the purpose of discovery
or for use as evidence in the action or for both pur-
poses. The attendance of witnesses may be com-
pelled by the use of subpoena as provided in Rule 45.
Depositions shall be taken only in accordance with
these rules. The deposition of a person confined in
prison may be taken only by leave of court on such
terms as the court prescribes.

(b) ScorE or ExaMINATION. Unless otherwise
ordered by the court as provided by Rule 30 (b) or
(d), the deponent may be examined regarding any
matter, not privileged, which is relevant to the sub-
ject matter involved in the pending action, whether
relating to the claim or defense of the examining party
or to the claim or defense of any other party, including
the existence, description, nature, custody, condi-
tion, and location of any books, documents, or other
tangible things and the identity and location of
persons having knowledge of relevant facts.

(¢) ExamiNaTION AND CROSS - EXAMINATION.
Examination and ecross-examination of deponents
may proceed as permitted at the trial under the
provisions of Rule 43 (b).
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(d) Use or DrrosiTions. At the trial or upon
the hearing of a motion or an interlocutory proceed-
ing, any part or all of a deposition, so far as admis-
sible under the rules of evidence, may be used against
any party who was present or represented at the
taking of the deposition or who had due notice
thereof, in accordance with any one of the following
provisions:

(1) Any deposition may be used by any party
for the purpose of contradicting or impeaching
the testimony of deponent as a witness.

(2) The deposition of a party or of any one
who at the time of taking the deposition was an
officer, director, or managing agent of a public
or private corporation, partnership, or associa-
tion which is a party may be used by an adverse
party for any purpose.

(8) The deposition of a witness, whether or
not a party, may be used by any party for any
purpose if the court finds: 1, that the witness is
dead; or 2, that the witness is at a greater dis-
tance than 100 miles from the place of trial or
hearing, or is out of the United States, unless it
appears that the absence of the witness was pro-
cured by the party offering the deposition; or 3,
that the witness is unable to attend or testify
because of age, sickness, infirmity, or imprison-
ment; or 4, that the party offering the deposition
has been unable to procure the attendance of the
witness by subpoena; or 5, upon application and
notice, that such exceptional -circumstances
exist as to make it desirable, in the interest of
justice and with due regard to the importance
of presenting the testimony of witnesses orally
in open court, to allow the deposition to be
used.

(695)




34 RULES OF CIVIL PROCEDURE

(4) If only part of a deposition is offered in
evidence by a party, an adverse party may
require him to introduce all of it which is rele-
vant to the part introduced, and any party may
introduce any other parts.

Substitution of parties does not affect the right to
use depositions previously taken; and, when an action
in any court of the United States or of any state has
been dismissed and another action involving the
same subject matter is afterward brought between
the same parties or their representatives or successors
in interest, all depositions lawfully taken and duly
filed in the former action may be used in the latter as
if orginally taken therefor.

(e) OBJECTIONS TO ADMISSIBILITY. Subject to
the provisions of Rule 32 (¢), objection may be made
at the trial or hearing to receiving in evidence any
deposition or part thereof for any reason which would
require the exclusion of the evidence if the witness
were then present and testifying.

(f) Errect oF TaAxING OR UsIiNG DEPOSITIONS.
A party shall not be deemed to make a person his
own witness for any purpose by taking his deposition.
The introduction in evidence of the deposition or any
part thereof for any purpose other than that of
contradicting or impeaching the deponent makes the
deponent the witness of the party introducing the
deposition, but this shall not apply to the use by an
adverse party of a deposition as deseribed in paragraph
(2) of subdivision (d) of this rule. At the trial or
hearing any party may rebut any relevant evidence
contained in a deposition whether introduced by
him or by any other party.
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Rule 27. Depositions Before Action or Pending
Appeal.
(a) BEFORE ACTION.

(1) Petrtion. A person who desires to perpet-
uate his own testimony or that of another person
regarding any matter that may be cognizable in
any court of the United States may file a verified
petition in the district court of the United States
in the district of the residence of any expected
adverse party. The petition shall be entitled in
the name of the petitioner and shall show: 1,
that the petitioner expects to be a party to an
action cognizable in a court of the United States
but is presently unable to bring it or cause it to
be brought, 2, the subject matter of the ex-
pected action and his interest therein, 3, the
facts which he desires to establish by the pro-
posed testimony and his reasons for desiring to
perpetuate it, 4, the names or a description of
the persons he expects will be adverse parties and
their addresses so far as known, and 5, the names
and addresses of the persons to be examined and
the substance of the testimony which he expects
to elicit from each, and shall ask for an order
authorizing the petitioner to take the depositions
of the persons to be examined named in the pe-
tition, for the purpose of perpetuating their
testimony.

(2) Notice and Service. The petitioner shall
thereafter serve a notice upon each person named
in the petition as an expected adverse party,
together with a copy of the petition, stating that
the petitioner will apply to the court, at a time
and place named therein, for the order described
in the petition. At least 20 days before the
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date of hearing the notice shall be served either
within or without the district or state in the
manner provided in Rule 4 (d) for service of
summons; but if such service cannot with due
diligence be made upon any expected adverse
party named in the petition, the court may make
such order as is just for service by publication or
otherwise, and shall appoint, for persons not
served in the manner provided in Rule 4 (d),
an attorney who shall represent them, and, in
case they are not otherwise represented, shall
cross-examine the deponent. If any expected
adverse party is a minor or incompetent the
provisions of Rule 17 (¢) apply.

(3) Order and Examination. If the court is
satisfied that the perpetuation of the testimony
may prevent a failure or delay of justice, it
shall make an order designating or describing
the persons whose depositions may be taken and
specifying the subject matter of the examina-
tion and whether the depositions shall be taken
upon oral examination or written interroga-
tories. The depositions may then be taken in
accordance with these rules. For the purpose
of applying these rules to depositions for per-
petuating testimony, each reference therein to
the court in which the action is pending shall
be deemed to refer to the court in which the
petition for such deposition was filed.

(4) Use of Deposition. If a deposition to
perpetuate testimony is taken under these rules
or if, although not so taken, it would be admis-
sible in evidence in the courts of the state in
which it is taken, it may be used in any action
involving the same subject matter subsequently
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brought in a district court of the United States,
in accordance with the provisions of Rule 26 (d).

(b) PEnxpING ApPEAL. If an appeal has been
taken from a judgment of a district court or before
the taking of an appeal if the time therefor has not
expired, the district court in which the judgment
was rendered may allow the taking of the depositions
of witnesses to perpetuate their testimony for use in
the event of further proceedings in the distriet court.
In such case the party who desires to perpetuate the
testimony may make a motion in the district court
for leave to take the depositions, upon the same
notice and service thereof as if the action was pending
in the district court. The motion shall show (1) the
names and addresses of the persons to be examined
and the substance of the testimony which he expeects
to elicit from each; (2) the reasons for perpetuating
their testimony. If the court finds that the per-
petuation of the testimony is proper to avoid a
failure or delay of justice, it may make an order
allowing the depositions to be taken, and thereupon
the depositions may be taken and used in the same
manner and under the same conditions as are pre-
scribed in these rules for depositions taken in actions
pending in the district court.

(¢) PErPETUATION BY AcTiON, This rule does not
limit the power of a court to entertain an action to
perpetuate testimony.

Rule 28. Persons Before Whom Depositions May
Be Taken.

(a) WitHiN THE UNITED STATES. Within the
United States or within a territory or insular pos-
session subject to the dominion of the United States,
depositions shall be taken before an officer authorized
to administer oaths by the laws of the United States
or of the place where the examination is held.
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(b) In ForeieN CountriES. In a foreign state
or country depositions shall be taken (1) on notice
before a secretary of embassy or legation, consul
general, consul, vice consul, or consular agent of
the United States, or (2) before such person or officer
as may be appointed by commission or under letters
rogatory. A commission or letters rogatory shall
be issued only when necessary or convenient, on
application and notice, and on such terms and with
such directions as are just and appropriate. Officers
may be designated in notices or commissions either
by name or descriptive title and letters rogatory may
be addressed ‘“To the Appropriate Judicial Authority
in [here name the country]”.

(¢) D1sQUALIFICATION FOR INTEREST. No deposi-
tion shall be taken before a person who is a relative
or employee or attorney or counsel of any of the
parties, or is a relative or employee of such attorney
or counsel, or is financially interested in the action.

Rule 29. Stipulations Regarding the Taking of
Depositions. If the parties so stipulate in writing,
depositions may be taken before any person, at any
time or place, upon any notice, and in any manner
and when so taken may be used like other depositions.

Rule 30. Depositions Upon Oral Examination.

(a) Notrice oF ExamINATION: TIME AND PLACE.
A party desiring to take the deposition of any person
upon oral examination shall give reasonable notice in
writing to every other party to the action. The
notice shall state the time and place for taking the
deposition and the name and address of each person
to be examined, if known, and, if the name is not
known, a general description sufficient to identify
him or the particular class or group to which he
belongs. On motion of any party upon whom the
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notice is served, the court may for cause shown en-
large or shorten the time.

(b) ORDERS FOR THE PROTECTION OF PARTIES AND
DrronENTs. After notice is served for taking a dep-
osition by oral examination, upon motion seasonably
made by any party or by the person to be examined
and upon notice and for good cause shown, the court
in which the action is pending may make an order
that the deposttion shall not be taken, or that it may
be taken only at some designated place other than
that stated in the notice, or that it may be taken only
on written interrogatories, or that certain matters
shall not be inquired into, or that the scope of the
examination shall be limited to certain matters, or
that the examination shall be held with no one present
except the parties to the action and their officers or
counsel, or that after being sealed the deposition shall
be opened only by order of the court, or that secret
processes, developments, or research need not be dis-
closed, or that the parties shall simultaneously file
specified documents or information enclosed in sealed
envelopes to be opened as directed by the court; or
the court may make any other order which justice
requires to protect the party or witness from aunnoy-
ance, embarrassment, or oppression.

(¢) REcorD oF ExaMINATION; OATH; OBJECTIONS.
The officer before whom the deposition is to be taken
shall put the witness on oath and shall personally, or
by some one acting under his direction and in his
presence, record the testimony of the witness. The
testimony shall be taken stenographically and tran-
seribed unless the parties agree otherwise. All ob-
jections made at the time of the examination to the
qualifications of the officer taking the deposition, or
to the manner of taking it, or to the evidence pre-
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sented, or to the conduct of any party, and any other
objection to the proceedings, shall be noted by the
officer upon the deposition. Evidence objected to
shall be taken subject to the objections. In lieu of
participating in the oral examination, parties served
with notice of taking a deposition may transmit
written interrogatories to the officer, who shall pro-
pound them to the witness and record the answers
verbatim.

(d) MotioN T0 TERMINATE OR LiMiT ExXAMINA-
TION. At any time during the taking of the deposi-
tion, on motion of any party or of the deponent and
upon a showing that the examination is being con-
ducted in bad faith or in such manner as unreason-
ably to annoy, embarrass, or oppress the deponent
or party, the court in which the action is pending
or the court in the district where the deposition is
being taken may order the officer conducting the
examination to cease forthwith from taking the depo-
sition, or may limit the scope and manner of the
taking of the deposition as provided in subdivi-
sion (b). If the order made terminates the exami-
tion, it shall be resumed thereafter only upon the
order of the court in which the action is pending.
Upon demand of the objecting party or deponent,
the taking of the deposition shall be suspended for
the time necessary to make a motion for an order.
In granting or refusing such order the court may
impose upon either party or upon the witness the
requirement to pay such costs or expenses as the
court may deem reasonable.

(e) SuBMmissioN To WITNESS; CHANGES; SIGNING.
When the testimony is fully transcribed the deposi-
tion shall be submitted to the witness for examination
and shall be read to or by him, unless such examina-
tion and reading are waived by the witness and by
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the parties. Any changes in form or substance which
the witness desires to make shall be entered upon the
deposition by the officer with a statement of the
reasons given by the witness for making them. The
deposition shall then be signed by the witness,
unless the parties by stipulation waive the signing or
the witness is ill or cannot be found or refuses to sign.
If the deposition is not signed by the witness, the
officer shall sign it and state on the record the fact of
the waiver or of the illness or absence of the witness
or the fact of the refusal to sign together with the
reason, if any, given therefor; and the deposition
may then be used as fully as though signed, unless on
a motion to suppress under Rule 32 (d) the court
holds that the reasons given for the refusal to sign
require rejection of the deposition in whole or in
part.

(f) CeERTIFICATION AND FiLiNné BY OFFICER;
Cories; Notice oF FILING.

(1) The officer shall certify on the deposition
that the witness was duly sworn by him and that
the deposition is a true record of the testimony
given by the witness. He shall then securely
seal the deposition in an envelope indorsed with
the title of the action and marked ‘‘Deposition of
[here insert name of witness]”’ and shall promptly
file it with the court in which the action is pend-
ing or send it by registered mail to the clerk
thereof for filing.

(2) Upon payment of reasonable charges
therefor, the officer shall furnish a copy of the
deposition to any party or to the deponent.

(3) The party taking the deposition shall give
prompt notice of its filing to all other parties.

(703)




42 RULES OF CIVIL PROCEDURE

(g) FAILURE TO ATTEND OR TO SERVE SUBPOENA;
ExXpPENSES.

(1) If the party giving the notice of the taking
of a deposition fails to attend and proceed there-
with and another party attends in person or by
attorney pursuant to the notice, the court may
order the party giving the notice to pay to such
other party the amount of the reasonable ex-
penses incurred by him and his attorney in so
attending, including reasonable attorney’s fees.

(2) If the party giving the notice of the taking
of a deposition of a witness fails to serve a sub-
poena upon him and the witness because of such
failure does not attend, and if another party
attends in person or by attorney because he
expects the deposition of that witness to be
taken, the court may order the party giving the
notice to pay to such other party the amount of
the reasonable expenses incurred by him and his
attorney in so attending, including reasonable
attorney’s fees.

Rule 31. Depositions of Witnesses Upon Written
Interrogatories.

(a) SERVING INTERROGATORIES; NOTICE. A party
desiring to take the deposition of any person upon
written interrogatories shall serve them upon every
other party with a notice stating the name and
address of the person who is to answer them and the
name or descriptive title and address of the officer
before whom the deposition is to be taken. Within
10 days thereafter a party so served may serve cross
interrogatories upon the party proposing to take the
deposition. Within 5 days thereafter the latter may
serve redirect interrogatories upon a party who has
served cross interrogatories. Within 3 days after
being served with redirect interrogatories, a party
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may serve recross interrogatories upon the party
proposing to take the deposition.

(b) OrricEr TO TARKE RESPONSES AND PREPARE
Recorp. A copy of the notice and copies of all
interrogatories served shall be delivered by the party
taking the deposition to the officer designated in the
notice, who shall proceed promptly, in the manner
provided by Rule 30 (c¢), (e), and (f), to take the
testimony of the witness in response to the inter-
rogatories and to prepare, certify, and file or mail
the deposition, attaching thereto the copy of the
notice and the interrogatories received by him.

(¢) Notic oF Fining. When the deposition is
filed the party taking it shall promptly give notice
thereof to all other parties.

(d) ORDERS FOR THE PROTECTION OF PARTIES AND
DeronENTs. After the service of interrogatories and
prior to the taking of the testimony of the deponent,
the court in which the action is pending, on motion
promptly made by a party or a deponent, upon notice
and good cause shown, may make any order specified
in Rule 30 which is appropriate and just or an order
that the deposition shall not be taken before the officer
designated in the notice or that it shall not be taken
except upon oral examination.

Rule 32. Effect of Errors and Irregularities in
Depositions.

(a) As 1o Notice. All errors and irregularities in
the notice for taking a deposition are waived unless
written objection is promptly served upon the party
giving the notice.

(b) As T0 D1sQUALIFICATION OF OFFICER. Objec-
tion to taking a deposition because of disqualification
of the officer before whom it is to be taken is waived
unless made before the taking of the deposition begins

or as soon thereafter as the disqualification becomes
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known or could be discovered with reasonable dili-
gence.

(¢) As To TAKING OF DEPOSITION.

(1) Objections to the competency of a witness
or to the competency, relevancy, or materiality
of testimony are not waived by failure to make
them before or during the taking of the deposi-
tion, unless the ground of the objection is one
which might have been obviated or removed if
presented at that time.

(2) Errors and irregularities occurring at the
oral examination in the manner of taking the
deposition, in the form of the questions or an-
swers, in the oath or affirmation, or in the con-
duct of parties and errors of any kind which
might be obviated, removed, or cured if promptly
presented, are waived unless seasonable objec-
tion thereto is made at the taking of the
deposition.

(3) Objections to the form of written inter-
rogatories submitted under Rule 31 are waived
unless served in writing upon the party pro-
pounding them within the time allowed for
serving the succeeding cross or other interroga-
tories and within 3 days after service of the last
interrogatories authorized.

(d) As To CoMPLETION AND RETURN OF DEPOSI-
TION. Errors and irregularities in the manner in
which the testimony is transcribed or the deposition
is prepared, signed, certified, sealed, indorsed, trans-
mitted, filed, or otherwise dealt with by the officer
under Rules 30 and 31 are waived unless a motion to
suppress the deposition or some part thereof is made
: with reasonable promptness after such defect is, or

with due diligence might have been, ascertained.
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Rule 33. Interrogatories to Parties. Any party
may serve upon any adverse party written interroga-
tories to be answered by the party served or, if the
party served is a public or private corporation or a
partnership or association, by any officer thereof
competent to testify in its behalf. The interroga-
tories shall be answered separately and fully in
writing under oath. The answers shall be signed by
the person making them; and the party upon whom
the interrogatories have been served shall serve a
copy of the answers on the party submitting the
interrogatories within 15 days after the delivery of
the interrogatories, unless the court, on motion and
notice and for good cause shown, enlarges or shortens
the time. Objections to any interrogatories may be
presented to the court within 10 days after service
thereof, with notice as in case of a motion; and an-
swers shall be deferred until the objections are
determined, which shall be at as early a time as is
practicable. No party may, without leave of court,
serve more than one set of interrogatories to be
answered by the same party.

Rule 34. Discovery and Production of Documents
and Things for Inspection, Copying, or Photo-
graphing. Upon motion of any party showing good
cause therefor and upcn notice to all other parties,
the court in which an action is pending may (1) order
any party to produce and permit the inspection and
copying or photographing, by or on behalf of the
moving party, of any designated documents, papers,
books, accounts, letters, photographs, objects, or
tangible things, not privileged, which constitute or
contain evidence material to any matter involved
in the action and which are in his possession, cus-
tody, or control; or (2) order any party to permit
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entry upon designated land or other property in his
possession or control for the purpose of inspecting,
measuring, surveying, or photographing the prop-
erty or any designated relevant object or operation
thereon. The order shall specify the time, place, and
manner of making the inspection and taking the
copies and photographs and may prescribe such
terms and conditions as are just.

Rule 35. Physical and Mental Examination of
Persons.

(a) OrRDER FOR ExAMINATION. In an action in
which the mental or physical condition of a party is
in controversy, the court in which the action is pend-
ing may order him to submit to a physical or mental
examination by a physician. The order may be made
only on motion for good cause shown and upon notice
to the party to be examined and to all other parties
and shall specify the time, place, manner, conditions,
and scope of the examination and the person or per-
sons by whom it is to be made.

(b) REPORT OF FINDINGS.

(1) If requested by the person examined, the
party causing the examination to be made shall
deliver to him a copy of a detailed written report
of the examining physician setting out his find-
ings and conclusions. After such request and
delivery the party causing the examination to be
made shall be entitled upon request to receive
from the party examined a like report of any ex-
amination, previously or thereafter made, of the
same mental or physical condition. If the party
examined refuses to deliver such report the court
on motion and notice may make an order requir-
ing delivery on such terms as are just, and if a
physician fails or refuses to make such a report
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the court may exclude his testimony if offered at
the trial.

(2) By requesting and obtaining a report of
the examination so ordered or by taking the
deposition of the examiner, the party examined
walves any privilege he may have in that action
or any other involving the same controversy,
regarding the testimony of every other person
who has examined or may thereafter examine
him in respect of the same mental or physical
condition.

Rule 36. Admission of Facts and of Genuineness
of Documents.

(a) REQUEST FOR ADMISSION. At any time after
the pleadings are closed, a party may serve upon any
other party a written request for the admission by the
latter of the genuineness of any relevant documents
described in and exhibited with the request or of the
truth of any relevant matters of fact set forth therein.
Copies of the documents shall be delivered with the
request unless copies have already been furnished.
Each of the matters of which an admission is requested
shall be deemed admitted unless, within a period
designated in the request, not less than 10 days after
service thereof or within such further time as the
court may allow on motion and notice, the party to
whom the request is directed serves upon the party
requesting the admission a sworn statement either
denying specifically the matters of which an admis-
sion is requested or setting forth in detail the reasons
why he cannot truthfully either admit or deny those
matters.

(b) ErrEcT OF ApMISSION. Any admission made
by a party pursuant to such request is for the purpose
of the pending action only and neither constitutes
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an admission by him for any other purpose nor may
be used against him in any other proceeding.

Rule 37. Refusal to Make Discovery: Conse-
quences.

(a) REFUSAL To AnswrRr. If a party or other
deponent refuses to answer any question propounded
upon oral examination, the examination shall be
completed on other matters or adjourned, as the
proponent of the question may prefer. Thereafter,
on reasonable notice to all persons affected thereby,
he may apply to the court in the district where the
deposition is taken for an order compelling an answer.
Upon the refusal of a deponent to answer any inter-
rogatory submitted under Rule 31 or upon the refusal
of a party to answer any interrogatory submitted
under Rule 33, the proponent of the question may on
like notice make like application for such an order. If
the motion is granted and if the court finds that the
refusal was without substantial justification the
court shall require the refusing party or deponent and
the party or attorney advising the refusal or either
of them to pay to the examining party the amount of
the reasonable expenses incurred in obtaining the
order, including reasonable attorney’s fees. If the
motion is denied and if the court finds that the motion
was made without substantial justification, the court
shall require the examining party or the attorney
advising the motion or both of them to pay to the
refusing party or witness the amount of the reason-
able expenses incurred in opposing the motion,
including reasonable attorney’s fees.

(b) FaiLure to CompLy WiTH ORDER.

(1) Contempt. 1If a party or other witness
refuses to be sworn or refuses to answer any
question after being directed to do so by the
court in the district in which the deposition is
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being taken, the refusal may be considered a
contempt of that court.

(2) Other Consequences. If any party or an
officer or managing agent of a party refuses to
obey an order made under subdivision (a) of this
rule requiring him to answer designated ques-
tions, or an order made under Rule 34 to produce
any document or other thing for inspection,
copying, or photographing or to permit it to be
done, or to permit entry upon land or other
property, or an order made under Rule 35
requiring him to submit to a physical or mental
examination, the court may make such orders
in regard to the refusal as are just, and among
others the following:

(i) An order that the matters regarding
which the questions were asked, or the char-
acter or description of the thing or land, or
the contents of the paper, or the physical or
mental condition of the party, or any other
designated facts shall be taken to be estab-
lished for the purposes of the aection in
accordance with the claim of the party
obtaining the order;

(i) An order refusing to allow the dis-
obedient party to support or oppose desig-
nated claims or defenses, or prohibiting
him from introducing in evidence designated
documents or things or items of testimony,
or from introducing evidence of physical
or mental condition;

(iii) An order striking out pleadings or
parts thereof, or staying further proceedings
until the order is obeyed, or dismissing the
action or proceeding or any part thereof,
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or rendering a judgment by default against
the disobedient party;

(iv) In lieu of any of the foregoing orders
or in addition thereto, an order directing
the arrest of any party or agent of a party
for disobeying any of such orders except
an order to submit to a physical or mental
examination.

(¢) ExpENsES oN REFUsAL To Apmit. If a party,
after being served with a request under Rule 36
to admit the genuineness of any documents or the
truth of any matters of fact, serves a sworn denial
thereof and if the party requesting the admissions
thereafter proves the genuineness of any such docu-
ment or the truth of any such matter of fact, he may
apply to the court for an order requiring the other
party to pay him the reasonable expenses incurred
in making such proof, including reasonable attorney’s
fees. Unless the court finds that there were good
reasons for the denial or that the admissions sought
were of no substantial importance, the order shall
be made.

(d) FAILURE or PARTY TO ATTEND OR SERVE
Answers. If a party or an officer or managing agent
of a party wilfully fails to appear before the officer
who is to take his deposition, after being served with
a proper notice, or fails to serve answers to inter-
rogatories submitted under Rule 33, after proper
service of such interrogatories, the eourt on motion
and notice may strike out all or any part of any
pleading of that party, or dismiss the action or pro-
ceeding or any part thereof, or enter a judgment by
default against that party.

(¢) FaiLure To RESPOND TO LETTERS ROGATORY.
A subpoena may be issued as provided in the Act
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of July 3, 1926, c. 762, § 1 (44 Stat. 835), U. S. C,,
Title 28, § 711, under the circumstances and condi-
tions therein stated.

(f) ExPrENSES AGAINST UNITED STATES.
Expenses and attorney’s fees are not to be imposed
upon the United States under this rule.
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VI. TRIALS

Rule 38. Jury Trial of Right.

(a) RigaT PRESERVED. The right of trial by jury
as declared by the Seventh Amendment to the Con-
stitution or as given by a statute of the United States
shall be preserved to the parties inviolate.

(b) DEMAND. Any party may demand a trial by
jury of any issue triable of right by a jury by serving
upon the other parties a demand therefor in writing
at any time after the commencement of the action
and not later than 10 days after the service of the
last pleading directed to such issue. Such demand
may be indorsed upon a pleading of the party.

(¢) SamE: SpECIFICATION OF IssUEs. In his de-
mand a party may specify the issues which he wishes
so tried; otherwise he shall be deemed to have
demanded trial by jury for all the issues so triable.
If he has demanded trial by jury for only some of the
issues, any other party within 10 days after service
of the demand or such lesser time as the court may
order, may serve a demand for trial by jury of any
other or all of the issues of fact in the action.

(d) Warver. The failure of a party to serve a
demand as required by this rule and to file it as
required by Rule 5 (d) constitutes a waiver by him of
trial by jury. A demand for trial by jury made as
herein provided may not be withdrawn without the
consent of the parties.

Rule 39. Trial by Jury or by the Court.

(a) By Jury. When trial by jury has been de-
manded as provided in Rule 38, the action shall be
designated upon the docket as a jury action. The
(714)
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trial of all issues so demanded shall be by jury, unless
(1) the parties or their attorneys of record, by written
stipulation filed with the court or by an oral stipula-
tion made in open court and.entered in the record,
consent to trial by the court sitting without a jury
or (2) the court upon motion or of its own initiative
finds that a right of trial by jury of some or all of
those issues does not exist under the Constitution or
statutes of the United States.

(b) By THE CourT. Issuesnotdemanded for trial
by jury as provided in Rule 38 shall be tried by the
court; but, notwithstanding the failure of a party
to demand a jury in an action in which such a de-
mand might have been made of right, the court in
its discretion upon motion may order a trial by a
jury of any or all issues.

(¢) Apvisory JURY AND TRIAL BY CoNsENT. In
all actions not triable of right by a jury the court
upon motion or of its own initiative may try any
issue with an advisory jury or, except in actions
against the United States when a statute of the
United States provides for trial without a jury, the
court, with the consent of both parties, may order a
trial with a jury whose verdict has the same effect
as if trial by jury had been a matter of right.

Rule 40. Assignment of Cases for Trial. The
district courts shall provide by rule for the placing of
actions upon the trial calendar (1) without request
of the parties or (2) upon request of a party and
notice to the other parties or (3) in such other
manner as the courts deem expedient. Precedence
shall be given to actions entitled thereto by any
statute of the United States.
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Rule 41. Dismissal of Actions.

(a) VorunTARY DisMmissaL: ErFEcT THEREOF.

(1) By Plainteff; By Stipulation. Subject to
the provisions of Rule 23 (¢) and of any statute
of the United States, an action may be dismissed
by the plaintiff without order of court (i) by
filing a notice of dismissal at any time before
service of the answer or (ii) by filing a stipulation
of dismissal signed by all the parties who have ap-
peared generally in the action. Unless otherwise
stated in the notice of dismissal or stipulation,
the dismissal is without prejudice, except that a
notice of dismissal operates as an adjudication
upon the merits when filed by a plaintiff who has
once dismissed in any court of the United States
or of any state an action based on or including the
same claim.

(2) By Order of Court. Except as provided
in paragraph (1) of this subdivision of this rule,
an action shall not be dismissed at the plaintiff’s
instance save upon order of the court and upon
such terms and conditions as the court deems
proper. If a counterclaim has been pleaded by a
defendant prior to the service upon him of the
plaintiff’s motion to dismiss, the action shall not
be dismissed against the defendant’s objection
unless the counterclaim can remain pending for
independent adjudication by the court. Unless
otherwise specified in the order, a dismissal under
this paragraph is without prejudice.

(b) InvoLUNTARY DismissarL: Errect THEREOF.
For failure of the plaintiff to prosecute or to comply
with these rules or any order of court, a defendant
may move for dismissal of an action or of any claim
against him. After the plaintiff has completed the
presentation of his evidence, the defendant, without
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waiving his right to offer evidence in the event the
motion is not granted, may move for a dismissal on
the ground that upon the facts and the law the
plaintiff has shown no right to relief. Unless the
court in its order for dismissal otherwise specifies, a
dismissal under this subdivision and any dismissal not
provided for in this rule, other than a dismissal for
lack of jurisdiction or for improper venue, operates as
an adjudication upon the merits.

(¢) DismissAL oF CoUNTERCLAIM, Cross-CLAIM,
oR THIRD-PARTY CLAIM. The provisions of this rule
apply to the dismissal of any counterclaim, cross-
claim, or third-party claim. A voluntary dismissal
by the claimant alone pursuant to paragraph (1) of
subdivision (a) of this rule shall be made before a
responsive pleading is served or, if there is none,
before the introduction of evidence at the trial or
hearing.

(d) Costs oF PrEVIOUSLY-DIsmIssED AcTion. If
a plaintiff who has once dismissed an action in any
court commences an action based upon or including
the same claim against the same defendant, the court
may make such order for the payment of costs of the
action previously dismissed as it may deem proper
and may stay the proceedings in the action until the
plaintiff has complied with the order.

Rule 42. Consolidation; Separate Trials.

(a) ConsoripAaTiON. When actions involving a
common question of law or fact are pending before
the court, it may order a joint hearing or trial of
any or all the matters in issue in the actions; it may
order all the actions consolidated; and it may make
such orders concerning proceedings therein as may
tend to avoid unnecessary costs or delay.

(b) SEPARATE TriaLs. The court in furtherance
of convenience or to avoid prejudice may order a
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separate trial of any claim, cross-claim, counter-
claim, or third-party claim, or of any separate issue
or of any number of claims, cross-claims, counter-
claims, third-party claims, or issues.

Rule 43. Evidence.

(a) Form anND ApmrssiBiLITY. In all trials the
testimony of witnesses shall be taken orally in open
court, unless otherwise provided by these rules. All
evidence shall be admitted which is admissible under
the statutes of the United States, or under the rules
of evidence heretofore applied in the courts of the
United States on the hearing of suits in equity, or
under the rules of evidence applied in the courts of
general jurisdiction of the state in which the United
States court is held. In any case, the statute or rule
which favors the reception of the evidence governs
and the evidence shall be presented according to the
most convenient method prescribed in any of the
statutes or rules to which reference is herein made.
The competency of a witness to testify shall be de-
termined in like manner.

(b) ScorE oF ExAMINATION AND Cross-Exami-
NATION. A party may interrogate any unwilling or
hostile witness by leading questions. A party may
call an adverse party or an officer, director, or man-
aging agent of a public or private corporation or of a
partnership or association which is an adverse party,
and interrogate him by leading questions and contra-
dict and impeach him in all respects as if he had been
called by the adverse party, and the witness thus
called may be contradicted and impeached by or on
behalf of the adverse party also, and may be cross-
examined by the adverse party only upon the subject
matter of his examination in chief.

(¢) REcorp oF Excrupep EvipEnNce. In an
action tried by a jury, if an objection to a question
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propounded to a witness is sustained by the court,
the examining attorney may make a specific offer
of what he expects to prove by the answer of the
witness. The court may require the offer to be
made out of the hearing of the jury. The court
may add such other or further statement as clearly
shows the character of the evidence, the form in
which it was offered, the objection made, and the
ruling thereon. In actions tried without a jury the
same procedure may be followed, except that the
court upon request shall take and report the evidence
in full, unless it clearly appears that the evidence is
not admissible on any ground or that the witness is
privileged.

(d) ArrirmaTION IN Lieu or OatH. Whenever
under these rules an oath is required to be taken, a
solemn affirmation may be accepted in lieu thereof,

(e) EvipEncE oN Motions. When a motion is
based on facts not appearing of record the court may
hear the matter on affidavits presented by the respec-
tive parties, but the court may direct that the matter
be heard wholly or partly on oral testimony or
depositions.

Rule 44. Proof of Official Record.

(a) AurHENTICATION OF CoPY. An official record
or an entry therein, when admissible for any purpose,
may be evidenced by an official publication thereof
or by a copy attested by the officer having the legal
custody of the record, or by his deputy, and accom-
panied with a certificate that such officer has the
custody. If the office in which the record is kept is
within the United States or within a territory or
insular possession subject to the dominion of the
United States, the certificate may be made by a judge
of a court of record of the district or political sub-
division in which the record is kept, authenticated
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by the seal of the court, or may be made by any
public officer having a seal of office and having official
duties in the district or political subdivision in which
the record is kept, authenticated by the seal of his
office. If the office in which the record is kept is in a
foreign state or country, the certificate may be made
by a secretary of embassy or legation, consul general,
consul, vice consul, or consular agent or by any
officer in the foreign service of the United States
stationed in the foreign state or country in which the
record is kept, and authenticated by the seal of his
office.

(b) Proor or Lack oF REcORD. A written state-
ment signed by an officer having the custody of an
official record or by his deputy that after diligent
search no record or entry of a specified tenor is
found to exist in the records of his office, accompanied
by a certificate as above provided, is admissible as
evidence that the records of his office contain no such
record or entry.

(¢) OrHER Proor. This rule does not prevent the
proof of official records or of entry or lack of entry
therein by any method authorized by any applicable
statute or by the rules of evidence at common law.

Rule 45. Subpoena.

(a) For ATTENDANCE oF WITNESSES; Form; Issu-
ANCE. Every subpoena shall be issued by the clerk
under the seal of the court, shall state the name of
the court and the title of the action, and shall com-
mand each person to whom it is directed to attend
and give testimony at a time and place therein
specified. The clerk shall issue a subpoena, or a
subpoena for the production of documentary evi-
dence, signed and sealed but otherwise in blank, to
a party requesting it, who shall fill it in before service.

(720)




RULES OF CIVIL PROCEDURE 59

(b) For PropuctioN ofF DocuMeENTARY EvI-
DENCE. A subpoena may also command the person
to whom it is directed to produce the books, papers,
or documents designated therein; but the court,
upon motion made promptly and in any event at or
before the time specified in the subpoena for com-
pliance therewith, may (1) quash the subpoena if it
is unreasonable and oppressive or (2) condition
denial of the motion upon the advancement by the
person in whose behalf the subpoena is issued of the
reasonable cost of producing the books, papers, or
documents.

(¢) SERVICE. A subpoena may be served by the
marshal, by his deputy, or by any other person who is
not a party and is not less than 18 years of age.
Service of a subpoena upon a person named therein
shall be made by delivering a copy thereof to such
person and by tendering to him the fees for one day’s
attendance and the mileage allowed by law. When
the subpoena is issued on behalf of the United States
or an officer or agency thereof, fees and mileage need
not be tendered.

(d) SuBroENA FOR TAKING DEPOSITIONS; PLACE
OF EXAMINATION.

(1) Proof of service of a notice to take a depo-
sition as provided in Rules 30 (a) and 31 (a)
constitutes a sufficient authorization for the
issuance by the clerk of the district court for
the district in which the deposition is to be taken
of subpoenas for the persons named or described
therein. A subpoena commanding the produc-
tion of documentary evidence on the taking of a
deposition shall not be used without an order of
the court.

(2) A resident of the district in which the

deposition is to be taken may be required to
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attend an examination only in the county
wherein he resides or is employed or transacts
his business in person. A nonresident of the
district may be required to attend only in the
county wherein he is served with a subpoena, or
within 40 miles from the place of service, or at
such other place as is fixed by an order of court.
() SuBPOENA FOR A HEARING OR TRIAL.

(1) At the request of any party subpoenas for
attendance at a hearing or trial shall be issued
by the clerk of the district court for the district
in which the hearing or trial is held. A sub-
poena requiring the attendance of a witness at
a hearing or trial may be served at any place
within the district, or at any place without the
district that is within 100 miles of the place of
the hearing or trial specified in the subpoena;
and, when a statute of the United States pro-
vides therefor, the court upon proper application
and cause shown may authorize the service of a
subpoena at any other place.

(2) A subpoena directed to a witness in a
foreign country shall issue under the circum-
stances and in the manner and be served as
provided in the Act of July 3, 1926, ¢. 762, §§ 1,
3 (44 Stat. 835), U. S. C., Title 28, §§ 711, 713.

(f) ConTEmMPT. Failure by any person without
adequate excuse to obey a subpoena served upon
him may be deemed a contempt of the court from
which the subpoena issued.

Rule 46. Exceptions Unnecessary. Formal ex-
ceptions to rulings or orders of the court are unneces-
sary; but for all purposes for which an exception has
heretofore been necessary it is sufficient that a party,
at the time the ruling or order of the court is made or
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sought, makes known to the court the action which
he desires the court to take or his objection to the
action of the court and his grounds therefor; and, if a
party has no opportunity to object to a ruling or
order at the time it is made, the absence of an
objection does not thereafter prejudice him.

Rule 47. Jurors.

(a) ExaMINATION oF JUROrs. The court may
permit the parties or their attorneys to conduct the
examination of prospective jurors or may itself
conduct the examination. In the latter event, the
court shall permit the parties or their attorneys to
supplement the examination by such further inquiry
as it deems proper or shall itself submit to the pro-
spective jurors such additional questions of the parties
or their attorneys as it deems proper.

(b) ALTERNATE JUrORs. The court may direct
that one or two jurors in addition to the regular
panel be called and impanelled to sit as alternate
jurors. Alternate jurors in the order in which they
are called shall replace jurors who, prior to the time
the jury retires to consider its verdiet, become
unable or disqualified to perform their duties.
Alternate jurors shall be drawn in the same manner,
shall have the same qualifications, shall be subject
to the same examination and challenges, shall take
the same oath, and shall have the same functions,
powers, facilitics, and privileges as the principal
jurors. An alternate juror who does not replace a
principal juror shall be discharged after the jury
retires to consider its verdict. If one or two alter-
nate jurors are called each party is entitled to one
peremptory challenge in addition to those otherwise
allowed by law. The additional peremptory challenge
may be used only against an alternate juror, and the
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other peremptory challenges allowed by law shall not
be used against the alternates.

Rule 48. Juries of Less than Twelve—Majority
Verdict. The parties may stipulate that the jury
shall consist of any number less than twelve or that
a verdict or a finding of a stated majority of the
jurors shall be taken as the verdict or finding of the
jury.

Rule 49. Special Verdicts and Interrogatories.

(a) SeeciaL VErpicts. The court may require a
jury to return only a special verdict in the form of a
special written finding upon each issue of fact. In
that event the court may submit to the jury written
questions susceptible of categorical or other brief
answer or may submit written forms of the several
special findings which might properly be made under
the pleadings and evidence; or it may use such other
method of submitting the issues and requiring the
written findings thereon as it deems most appro-
priate. The court shall give to the jury such ex-
planation and instruction concerning the matter
thus submitted as may be necessary to enable the
jury to make its findings upon each issue. If in so
doing the court omits any issue of fact raised by the
pleadings or by the evidence, each party waives his
right to a trial by jury of the issue so omitted unless
before the jury retires he demands its submission to
the jury. As to an issue omitted without such de-
mand the court may make a finding; or, if it fails
to do so, it shall be deemed to have made a finding
in accord with the judgment on the special verdict.

(b) GENERAL VERDICT ACCOMPANIED BY ANSWER
TO INTERROGATORIES. The court may submit to
the jury, together with appropriate forms for a
general verdict, written interrogatories upon one or
more issues of fact the decision of which is necessary
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to a verdict. The court shall give such explanation
or instruction as may be necessary to enable the
jury both to make answers to the interrogatories
and to render a general verdict, and the court shall
direct the jury both to make written answers and
to render a general verdict. When the general
verdict and the answers are harmonious, the court
shall direct the entry of the appropriate judgment
upon the verdict and answers. When the answers
are consistent with each other but one or more is
inconsistent with the general verdict, the court may
direct the entry of judgment in accordance with the
answers, notwithstanding the general verdict or may
return the jury for further consideration of its answers
and verdict or may order a new trial. When the
answers are inconsistent with each other and one or
more is likewise inconsistent with the general verdict,
the court shall not direct the entry of judgment but
may return the jury for further consideration of its
answers and verdict or may order a new trial.

Rule 50. Motion for a Directed Verdict.

(a) WHEN MapE: EFFECcT. A party who moves
for a directed verdict at the close of the evidence
offered by an opponent may offer evidence in the
event that the motion is not granted, without having
reserved the right so to do and to the same extent as
if the motion had not been made. A motion for a
directed verdict which is not granted is not a waiver
of trial by jury even though all parties to the action
have moved for directed verdicts. A motion for a
directed verdict shall state the specific grounds
therefor.

(b) ReseErvAaTION OF DgrcisioN oN MortioN.
Whenever a motion for a directed verdict made at
the close of all the evidence is denied or for any
reason is not granted, the court is deemed to have
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submitted the action to the jury subject to a later
determination of the legal questions raised by the
motion. Within 10 days after the reception of a
verdict, a party who has moved for a directed verdict
may move to have the verdict and any judgment
entered thereon set aside and to have judgment
entered in accordance with his motion for a directed
verdict; or if a verdict was not returned such party,
within 10 days after the jury has been discharged,
may move for judgment in accordance with his
motion for a directed verdict. A motion for a new
trial may be joined with this motion, or a new trial
may be prayed for in the alternative. If a verdict
was returned the court may allow the judgment to
stand or may reopen the judgment and either order
a new trial or direct the entry of judgment as if the
requested verdict had been directed. If no verdict
was returned the court may direct the entry of judg-
ment as if the requested verdict had been directed or
may order a new trial.

Rule 51. Instructions to Jury: Objection. At the
close of the evidence or at such earlier time during
the trial as the court reasonably directs, any party
may file written requests that the court instruct the
jury on the law as set forth in the requests. The
court shall inform counsel of its proposed action
upon the requests prior to their arguments to the
jury, but the court shall instruct the jury after the
arguments are completed. No party may assign as
error the giving or the failure to give an instruction
unless he objects thereto before the jury retires to
consider its verdict, stating distinctly the matter to
which he objects and the grounds of his objection.
Opportunity shall be given to make the objection
out of the hearing of the jury.
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Rule 52. Findings by the Court.

(a) ErrecT. In all actions tried upon the facts
without a jury, the court shall find the facts specially
and state separately its conelusions of law thereon
and direct the entry of the apprepriate judgment;
and in granting or refusing interlocutory injunctions
the court shall similarly set forth the findings of fact
and conclusions of law which constitute the grounds
of its action. Requests for findings are not necessary
for purposes of review. Findings of fact shall not be
set aside unless clearly erroneous, and due regard
shall be given to the opportunity of the trial court to
judge of the credibility of the witnesses. The find-
ings of a master, to the extent that the court adopts
them, shall be considered as the findings of the court.

(b) AMeExnpMENT. Upon motion of a party made
not later than 10 days after entry of judgment the
court may amend its findings or make additional find-
ings and may amend the judgment accordingly.
The motion may be made with a motion for a new
trial pursuant to Rule 59. When findings of fact
are made in actions tried by the court without a jury,
the question of the sufficiency of the evidence to sup-
port the findings may thereafter be raised whether or
not the party raising the question has made in the
district court an objection to such findings or has
made a motion to amend them or a motion for
judgment.

Rule 53. Masters.

(a) AprpPOINTMENT AND CoMPENSATION. Each dis-
trict court with the concurrence of a majority of all
the judges thereof may appoint one or more standing
masters for its district, and the court in which any
action is pending may appoint a special master
therein. As used in these rules the word ‘“‘master”
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includes a referee, an auditor, and an examiner. The
compensation to be allowed to a master shall be fixed
by the court, and shall be charged upon such of the
parties or paid out of any fund or subject matter of
the action, which is in the custody and control of the
court as the court may direct. The master shall not
retain his report as security for his compensation; but
when the party ordered to pay the compensation
allowed by the court does not pay it after notice and
within the time prescribed by the court, the master
is entitled to a writ of execution against the delin-
quent party.

(b) REFERENCE. A reference to a master shall be
the exception and not the rule. In actions to be tried
by a jury, a reference shall be made only when the
issues are complicated; in actions to be tried without
a jury, save in matters of account, a reference shall
be made only upon a showing that some exceptional
condition requires it.

(¢) Powrrs. The order of reference to the master
may specify or limit his powers and may direct him
to report only upon particular issues or to do or
perform particular acts or to receive and report
evidence only and may fix the time and place for
beginning and closing the hearings and for the
filing of the master’s report. Subject to the speci-
fications and limitations stated in the order, the
master has and shall exercise the power to regulate
all proceedings in every hearing before him and to
do all acts and take all measures necessary or proper
for the efficient performance of his duties under the
order. He may require the production before him
of evidence upon all matters embraced in the refer-
ence, including the production of all books, papers,
vouchers, documents, and writings applicable there-
to. He may rule upon the admissibility of evidence
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unless otherwise directed by the order of reference
and has the authority to put witnesses on oath and
may himself examine them and may call the parties
to the action and examine them upon oath. When
a party so requests, the master shall make a record
of the evidence offered and excluded in the same
manner and subject to the same limitations as pro-
vided in Rule 43 (¢) for a court sitting without a jury.
(d) PROCEEDINGS.
(1) Meetings. When a reference is made, the
clerk shall forthwith furnish the master with a
copy of the order of reference. Upon receipt
thereof unless the order of reference otherwise
provides, the master shall forthwith set a time
and place for the first meeting of the parties or
their attorneys to be held within 20 days after
the date of the order of reference and shall notify
the parties or their attorneys. It is the duty of
the master to proceed with all reasonable dili-
gence. Either party, on notice to the parties
and master, may apply to the court for an order
requiring the master to speed the proceedings
and to make his report. If a party fails to
appear at the time and place appointed, the
master may proceed ex parte or, in his discretion,
adjourn the proceedings to a future day, giving
notice to the absent party of the adjournment.
(2) Witnesses. The parties may procure the
attendance of witnesses before the master by
the issuance and service of subpoenas as pro-
vided in Rule 45. If without adequate excuse
a witness fails to appear or give evidence, he may
be punished as for a contempt and be subjected
to the consequences, penalties, and remedies
provided in Rules 37 and 45.
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(3) Statement of Accounts. When matters of
accounting are in issue before the master, he may
preseribe the form in which the accounts shall be
submitted and in any proper case may require or
receive in evidence a statement by a certified
public acecountant who is called as a witness.
Upon objection of a party to any of the items
thus submitted or upon a showing that the form
of statement is insufficient, the master may
require a different form of statement to be fur-
nished, or the accounts or specific items thereof
to be proved by oral examination of the account-
ing parties or upon written interrogatories or in
such other manner as he directs.

(e) REPORT.

(1) Contents and Filing. The master shall
prepare a report upon the matters submitted to
him by the order of reference and, if required
to make findings of fact and conclusions of law,
he shall set them forth in the report. He shall
file the report with the clerk of the court and in’
an action to be tried without a jury, unless other-
wise directed by the order of reference, shall file
with it a transeript of the proceedings and of the
evidence and the original exhibits. The clerk
shall forthwith mail to all parties notice of the
filing.

(2) In Non-Jury Actions. In an action to be
tried without a jury the court shall accept the
master’s findings of fact unless clearly erroneous.
Within 10 days after being served with notice of
the filing of the report any party may serve
written objections thereto upon the other parties.
Application to the court for action upon the
report and upon objections thereto shall be by
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motion and upon notice as prescribed in Rule
6 (d). The court after hearing may adopt the
report or may modify it or may reject it in
whole or in part or may receive further evidence
or may recommit it with instructions.

(8) In Jury Actions. In an action to be tried
by a jury the master shall not be directed to
report the evidence. His findings upon the
issues sukmitted to him are admissible as evi-
dence of the matters found and may be read to
the jury, subject to the ruling of the court upon
any objections in point of law which may be
made to the report.

(4) Stipulation as to Findings. The effect of a
master’s report is the same whether or not the
parties have consented to the reference; but,
when the parties stipulate that a master’s find-
ings of fact shall be final, only questions of law
arising upon the report shall thereafter be con-
sidered.

(5) Draft Report. Before filing his report a
master may submit a draft thereof to counsel for
all parties for the purpose of receiving their
suggestions.
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VII. JUDGMENT

Rule 54. Judgments; Costs.

(a) DeriNiTION; ForM. “Judgment” as used in
these rules includes a decree and any order from which
an appeal lies. A judgment shall not contain a re-
cital of pleadings, the report of a master, or the record
of prior proceedings.

(b) JupGMENT AT VARIOUS STAGES. When more
than one claim for relief is presented in an action,
the court at any stage, upon a determination of the
issues material to a particular claim and all counter-
claims arising out of the transaction or occurrence
which is the subject matter of the claim, may enter
a judgment disposing of such claim. The judgment
shall terminate the action with respect to the claim
so disposed of and the action shall proceed as to the
remaining claims. In case a separate judgment is so
entered, the court by order may stay its enforcement
until the entering of a subsequent judgment or judg-
ments and may prescribe such conditions as are
necessary to secure the benefit thereof to the party
in whose favor the judgment is entered.

(¢) DEMAND FOR JUDGMENT. A judgment by de-
fault shall not be different in kind from or exceed in
amount that prayed for in the demand for judgment.
Except as to a party against whom a judgment is
entered by default, every final judgment shall grant
the relief to which the party in whose favor it is
rendered is entitled, even if the party has not de-
manded such relief in his pleadings.

(d) Costs. Except when express provision there-
for is made either in a statute of the United States
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or in these rules, costs shall be allowed as of course
to the prevailing party unless the court otherwise
directs; but costs against the United States, its offi-
cers, and agencies shall be imposed only to the extent
permitted by law. Costs may be taxed by the clerk
on one day’s notice. On motion served within 5 days
thereafter, the action of the clerk may be reviewed
by the court.

Rule 55. Default.

(a) EnTRY. When a party against whom a judg-
ment for affirmative relief is sought has failed to
plead or otherwise defend as provided by these rules
and that fact is made to appear by affidavit or other-
wise, the clerk shall enter his default.

(b) JupeMENT. Judgment by default may be
entered as follows:

(1) By the Clerk. When the plaintiff’s claim
against a defendant is for a sum certain or for
a sum which can by computation be made cer-
tain, the clerk upon request of the plaintiff and
upon affidavit of the amount due shall enter
judgment for that amount and costs against the
defendant, if he has been defaulted for failure to
appear and if he is not an infant or incompetent
person.

(2) By the Court. In all other cases the party
entitled to a judgment by default shall apply to
the court therefor; but no judgment by default
shall be entered against an infant or incompetent
person unless represented in the action by a
general guardian, committee, conservator, or
other such representative who has appeared
therein. If the party against whom judgment
by default is sought has appeared in the action,
he (or, if appearing by representative, his repre-
sentative) shall be served with written notice
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of the application for judgment at least 3 days
prior to the hearing on such application. If, in
order to enable the court to enter judgment or
to carry it into effect, it is necessary to take an
account or to determine the amount of damages
or to establish the truth of any averment by
evidence or to make an investigation of any
other matter, the court may conduct such hear-
ings or order such references as it deems neces-
sary and proper and shall accord a right of trial
by jury to the parties when and as required by
any statute of the United States.

(¢) SErTing AsipE Drraurtr. For good cause
shown the court mray set aside an entry of default
and, if a judgment by default has been entered, may
likewise set it aside in accordance with Rule 60 (b).

(d) PrainTiFFs, CoOUNTERCLAIMANTS, CROSS-
Crammants. The provisions of this rule apply
whether the party entitled to. the judgment by
default is a plaintiff, a third-party plaintiff, or a
party who has pleaded a cross-claim or counter-
claim. In all cases a judgment by default is subject
to the limitations of Rule 54 (c).

(e) JupGMENT AGAINST THE UNITED STATES. No
judgment by default shall be entered against the
United States or an officer or agency thereof unless
the claimant establishes his claim or right to relief
by evidence satisfactory to the court.

Rule 56. Summary Judgment.

(a) For CrLammMaNT. A party seeking to recover
upon a claim, counterclaim, or cross-claim or to
obtain a declaratory judgment may, at any time
after the pleading in answer thereto has been served,
move with or without supporting affidavits for a
summary judgment in his favor upon all or any part
thereof.
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(b) For DrreEnDpING ParTY. A party against
whom a claim, counterclaim, or -cross-claim is
asserted or a declaratory judgment is sought may,
at any time, move with or without supporting
affidavits for a summary judgment in his favor as
to all or any part thereof.

(¢) Morion aAND ProceEpIiNGS THEREON. The
motion shall be served at least 10 days before the
time specified for the hearing. The adverse party
prior to the day of hearing may serve opposing
affidavits. The judgment sought shall be rendered
forthwith if the pleadings, depositions, and admis-
sions on file, together with the affidavits, if any, show
that, except as to the amount of damages, there is
no genuine issue as to any material fact and that
the moving party is entitled to a judgment as a
matter of law.

(d) Case Not FurLy ApJUDICATED ON MOTION.
If on motion under this rule judgment is not rendered
upon the whole case or for all the relief asked and a
trial is necessary, the court at the hearing of the
motion, by examining the pleadings and the evidence
before it and by interrogating counsel, shall if
practicable ascertain what material facts exist with-
out substantial controversy and what material facts
are actually and in good faith controverted. It
shall thereupon make an order specifying the facts
that appear without substantial controversy, includ-
ing the extent to which the amount of damages or
other relief is not in controversy, and directing such
further proceedings in the action as are just. Upon
the trial of the action the facts so specified shall be
deemed established, and the trial shall be con-
ducted accordingly.

() Form orF ArripaviTs; FURTHER TESTIMONY.
Supporting and opposing affidavits shall be made on
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personal knowledge, shall set forth such facts as
would be admissible in evidence, and shall show
affirmatively that the affiant is competent to testify
to the matters stated therein. Sworn or certified
copies of all papers or parts thereof referred to in an
affidavit shall be attached thereto or served therewith.
The court may permit affidavits to be supplemented
or opposed by depositions or by further affidavits.

(f) WHEN AFFIDAVITS ARE UNAVAILABLE. Should
it appear from the affidavits of a party opposing the
motion that he cannot for reasons stated present by
affidavit facts essential to justify his opposition, the
court may refuse the application for judgment or
may order a continuance to permit affidavits to be
obtained or depositions to be taken or discovery to
be had or may make such other order as is just.

(g) Arripavits MADE 1IN Bap Farra. Should it
appear to the satisfaction of the court at any time
that any of the affidavits presented pursuant to this
rule are presented in bad faith or solely for the pur-
pose of delay, the court shall forthwith order the
party employing them to pay to the other party the
amount of the reasonable expenses which the filing
of the affidavits caused him to incur, including reason-
able attorney’s fees, and any offending party or
attorney may be adjudged guilty of contempt.

Rule 57. Declaratory Judgments. The procedure
for obtaining a declaratory judgment pursuant to
Section 274 (d) of the Judicial Code, as amended,
U. 8. C., Title 28, § 400, shall be in accordance with
these rules, and the right to trial by jury may be
demanded under the circumstances and in the man-
ner provided in Rules 38 and 39. The existence of
another adequate remedy does not preclude a judg-
ment for declaratory relief in cases where it is appro-
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priate. The court may order a speedy hearing of an
action for a declaratory judgment and may advance
it on the calendar.

Rule 58. Entry of Judgment. Unless the court
otherwise directs, judgment upon the verdict of a jury
shall be entered forthwith by the clerk; but the court
shall direct the appropriate judgment to be entered
upon a special verdiet or upon a general verdict ac-
companied by answers to interrogatories returned by
a jury pursuant to Rule 49. When the court directs
the entry of a judgment that a party recover only
money or costs or that there be no recovery, the clerk
shall enter judgment forthwith upon receipt by him
of the direction; but when the court directs entry of
judgment for other relief, the judge shall promptly
settle or approve the form of the judgment and direct
that it be entered by the clerk. The notation of a
judgment in the civil docket as provided by Rule
79 (a) constitutes the entry of the judgment; and the
judgment is not effective before such entry.

Rule 59. New Trials.

(a) GrounDs. A new trial may be granted to all
or any of the parties and on all or part of the issues
(1) in an action in which there has been a trial by
jury, for any of the reasons for which new trials
have heretofore been granted in actions at law in the
courts of the United States; and (2) in an action
tried without a jury, for any of the reasons for which
rehearings have heretofore been granted in suits in
equity in the courts of the United States. On a
motion for a new trial in an action tried without a
jury, the court may open the judgment if one has
been entered, take additional testimony, amend
findings of fact and conclusions of law or make new
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findings and conclusions, and direct the entry of a
new judgment.

(b) TmiME ror MoTrioN. A motion for a new trial
shall be served not later than 10 days after the entry
of the judgment, except that a motion for a new trial
on the ground of newly discovered evidence may be
made after the expiration of such period and before
the expiration of the time for appeal, with leave of
court obtained on notice and hearing and on a show-
ing of due diligence.

(¢) TiME FOR SERVING AFFIDAVITS. When a mo-
tion for new trial is based upon affidavits they shall
be served with the motion. The opposing party has
10 days after such service within which to serve
opposing affidavits, which period may be extended
for an additional period not exceeding 20 days
either by the court for good cause shown or by the
parties by written stipulation. The court may per-
mit reply affidavits.

(d) O~ IntriaTIVE OF CoUurT. Not later than 10
days after entry of judgment the court of its own
initiative may order a new trial for any reason for
which it might have granted a new trial on motion of
a party, and in the order shall specify the grounds
therefor.

Rule 60. Relief from Judgment or Order.

(a) CrERricAL Mistakes. Clerical mistakes in
judgments, orders, or other parts of the record and
errors therein arising from oversight or omission
may be corrected by the court at any time of its
own initiative or on the motion of any party and
after such notice, if any, as the court orders.

(b) MISTAKE; INADVERTENCE; SURPRISE; Excus-
ABLE NEGLECT. On motion the court, upon such
terms as are just, may relieve a party or his legal
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representative from a judgment, order, or proceed-
ing taken against him through his mistake, inadvert-
ence, surprise, or excusable neglect. The motion
shall be made within a reasonable time, but in no
case exceeding six months after such judgment,
order, or proceeding was taken. A motion under
this subdivision does not affect the finality of a judg-
ment or suspend its operation. This rule does not
limit the power of a court (1) to entertain an action
to relieve a party from a judgment, order, or pro-
ceeding, or (2) to set aside within one year, as pro-
vided in Section 57 of the Judicial Code, U. S. C.,
Title 28, § 118, a judgment obtained against a de-
fendant not actually personally notified.

Rule 61. Harmless Error. No error in either the
admission or the exclusion of evidence and no error
or defect in any ruling or order or in anything done
or omitted by the court or by any of the parties is
ground for granting a new trial or for setting aside
a verdict or for vacating, modifying, or otherwise
disturbing a judgment or order, unless refusal to
take such action appears to the court inconsistent
with substantial justice. The court at every stage
of the proceeding must disregard any error or defect
in the proceeding which does not affect the substan-
tial rights of the parties.

Rule 62. Stay of Proceedings to Enforce a Judg-
ment.

(a) AuToMATIC STAY; EXCEPTIONS—INJUNCTIONS,
RECEIVERSHIPS, AND PATENT AcCCOUNTINGS. Ex-
cept as stated herein, no execution shall issue upon
a judgment nor shall proceedings be taken for its
enforcement until the expiration of 10 days after its
entry. Unless otherwise ordered by the court, an
interlocutory or final judgment in an action for an
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injunction or in a receivership action, or a judgment
or order directing an accounting in an action for in-
fringement of letters patent, shall not be stayed dur-
ing the period after its entry and until an appeal is
taken or during the pendency of an appeal. The
provisions of subdivision (c¢) of this rule govern the
suspending, modifying, restoring, or granting of an
injunction during the pendency of an appeal.

(b) STay oN MoTiOoN FOrR NEW TRIAL OR FOR
JupeMENT. In its discretion and on such conditions
for the security of the adverse party as are proper,
the court may stay the execution of or any proceed-
ings to enforce a judgment pending the disposition
of a motion for a new trial made pursuant to Rule 59,
or of a motion for relief from a judgment or order
made pursuant to Rule 60, or of a motion for judg-
ment in accordance with a motion for a directed
verdict made pursuant to Rule 50, or of a motion for
amendment to the findings or for additional findings
made pursuant to Rule 52 (b).

(¢) InyuncTioN PENDING APPEAL. When an ap-
peal is taken from an interlocutory or final judgment
granting, dissolving, or denying an injunction, the
court in its discretion may suspend, modify, restore,
or grant an injunction during the pendency of the
appeal upon such terms as to bond or otherwise
as it considers proper for the security of the
rights of the adverse party. If the judgment ap-
pealed from is rendered by a district court of three
judges specially constituted pursuant to a statute of
the United States, no such order shall be made except
(1) by such court sitting in open court or (2) by the
assent of all the judges of such court evidenced by
their signatures to the order.

(d) Stay Uron AprpEAL. When an appeal is
taken the appellant by giving a supersedeas bond
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may obtain a stay subject to the exceptions con-
tained in subdivision (a) of this rule. The bond may
be given at or after the time of filing the notice of
appeal or of procuring the order allowing the appeal,
as the case may be. The stay is effective when the
supersedeas bond is approved by the court.

(e) Stay N Favor oF THE UNITED STATES OR
AgeEncy THEREOF. When an appeal is taken by the
United States or an officer or agency thereof or by
direction of any department of the Government of
the United States and the operation or enforcement
of the judgment is stayed, no bond, obligation, or
other security shall be required from the appellant.

(f) StaY ACCORDING TO STATE Law. In any state
in which a judgment is a lien upon the property of
the judgment debtor and in which the judgment
debtor is entitled to a stay of execution, a judgment
debtor is entitled, in the district court held therein,
to such stay as would be accorded him had the action
been maintained in the courts of that state.

(g) PoweEr oF APPELLATE COURT NOT LIMITED.
The provisions in this rule do not limit any power of
an appellate court or of a judge or justice thereof to
stay proceedings during the pendency of an appeal or
to suspend, modify, restore, or grant an injunction
during the pendency of an appeal or to make any
order appropriate to preserve the status quo or the
effectiveness of the judgment subsequently to be
entered; and these rules do not supersede the pro-
visions of Section 210 of the Judicial Code, as
amended, U. 8. C., Title 28, § 47a, or of other statutes
of the United States to the effect that stays pending
appeals to the Supreme Court may be granted only
by that court or a justice thereof.
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Rule 63. Disability of a Judge. If by reason of
death, sickness, or other disability, a judge before
whom an action has been tried is unable to perform
the duties to be performed by the court under these
rules after a verdict is returned or findings of fact
and conclusions of law are filed, then any other judge
regularly sitting in or assigned to the court in which
the action was tried may perform those duties; but
if such other judge is satisfied that he cannot perform
those duties because he did not preside at the trial or
for any other reason, he may in his diseretion grant a
new trial.




VIII. PROVISIONAL AND FINAL REMEDIES
AND SPECIAL PROCEEDINGS

Rule 64. Seizure of Person or Property. At the
commencement of and during the course of an action,
all remedies providing for seizure of person or prop-
erty for the purpose of securing satisfaction of the
judgment ultimately to be entered in the action are
available under the circumstances and in the manner
provided by the law of the state in which the district
court is held, existing at the time the remedy is
sought, subject to the following qualifications: (1)
any existing statute of the United States governs to
the extent to which it is applicable; (2) the action in
which any of the foregoing remedies is used shall be
commenced and prosecuted or, if removed from a
state court, shall be prosecuted after removal, pur-
suant to these rules. The remedies thus available
include arrest, attachment, garnishment, replevin,
sequestration, and other corresponding or equivalent
remedies, however designated and regardless of
whether by state procedure the remedy is ancillary to
an action or must be obtained by an independent
action.

Rule 65. Injunctions.

(a) PrELIMINARY; Norice. No preliminary in-
junction shall be issued without notice to the adverse
party.

(b) TEMPORARY RESTRAINING ORDER; NOTICE;
HeariNg; DuraTioN. No temporary restraining
order shall be granted without notice to the adverse
party unless it clearly appears from specific facts
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shown by affidavit or by the verified complaint that
immediate and irreparable injury, loss, or damage
will result to the applicant before notice can be served
and a hearing had thereon. Every temporary re-
straining order granted without notice shall be in-
dorsed with the date and hour of issuance; shall be
filed forthwith in the clerk’s office and entered of
record; shall define the injury and state why it is
irreparable and why the order was granted without
notice; and shall expire by its terms within such time
after entry, not to exceed 10 days, as the court fixes,
unless within the time so fixed the order, for good
cause shown, is extended for a like period or unless
the party against whom the order is directed consents
that it may be extended for a longer period. The
reasons for the extension shall be entered of record.
In case a temporary restraining order is granted with-
out notice, the motion for a preliminary injunction
shall be set down for hearing at the earliest possible
time and takes precedence of all matters except older
matters of the same character; and when the motion
comes on for hearing the party who obtained the
temporary restraining order shall proceed with the
application for a preliminary injunction and, if he
does not do so, the court shall dissolve the temporary
restraining order. On 2 days’ notice to the party who
obtained the temporary restraining order without
notice or on such shorter notice to that party as the
court may prescribe, the adverse party may appear
and move its dissolution or modification and in that
event the court shall proceed to hear and determine
such motion as expeditiously as the ends of justice
require.

(¢c) SecuriTy. No restraining order or prelimi-
nary injunction shall issue except upon the giving of
security by the applicant, in such sum as the court
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deems proper, for the payment of such costs and
damages as may be incurred or suffered by any party
who is found to have been wrongfully enjoined or
restrained. No such security shall be required of
the United States or of an officer or agency thereof.

(d) Form AND ScoPE OF INJUNCTION OR RESTRAIN-
ING OrDER. Kvery order granting an injunction and
every restraining order shall set forth the reasons for
its issuance; shall be specific in terms; shall describe
in reasonable detail, and not by reference to the
complaint or other document, the act or acts sought
to be restrained; and is binding only upon the parties
to the action, their officers, agents, servants, em-
ployees, and attorneys, and upon those persons in
active concert or participation with them who receive
actual notice of the order by personal service or
otherwise.

(¢) EMPLOYER AND EMPLOYEE; INTERPLEADER;
ConstrruTioNAL CaAsEs.  These rules do not modify
the Act of October 15, 1914, c. 323, §§ 1 and 20
(38 Stat. 730), U. 8. C., Title 29, §§ 52 and 53, or
the Aet of March 23, 1932, ¢. 90 (47 Stat. 70),
U. S. C,,Title 29, c. 6, relating to temporary restrain-
ing orders and preliminary injunctions in actions
affecting employer and employee; or the provisions
of Section 24 (26) of the Judicial Code as amended,
U. S. C., Title 28, § 41 (26), relating to preliminary
injunctions in actions of interpleader or in the nature
of interpleader; or the Act of August 24, 1937,
c. 754, § 3, relating to actions to enjoin the enforce-
ment of acts of Congress.

Rule 66. Receivers. The practice in the ad-
ministration of estates by receivers or by other
similar officers appointed by the court shall be in
accordance with the practice heretofore followed in
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the courts of the United States or as provided in
rules promulgated by the district courts, but all
appeals in receivership proceedings are subject to
these rules.

Rule 67. Deposit in Court. In an action in which
any part of the relief sought is a judgment for a sum
of money or the disposition of a sum of money or the
disposition of any other thing capable of delivery,
a party, upon notice to every other party, and by
leave of court, may deposit with the court all or any
part of such sum or thing. Money paid into court
under this rule shall be deposited and withdrawn in
accordance with the provisions of Sections 995 and
996, Revised Statutes, as amended, U. S. C., Title 28,
§§ 851, 852; the Act of June 26, 1934, c. 756, § 23
(48 Stat. 1236), U. S. C., Title 31, § 725v; or any
like statute.

Rule 68. Offer of Judgment. At any time more
than 10 days before the trial begins, a party defend-
ing against a claim may serve upon the adverse party
an offer to allow judgment to be taken against him
for the money or property or to the effect specified in
his offer, with costs then accrued. If within 10 days
after the service of the offer the adverse party serves
written notice that the offer is accepted, either party
may then file the offer and notice of acceptance
together with proof of service thereof and thereupon
the clerk shall enter judgment. If the offer is not so
accepted it shall be deemed withdrawn and evidence
thereof is not admissible. If the adverse party fails
to obtain a judgment more favorable than that
offered, he shall not recover costs in the district court
from the time of the offer but shall pay costs from
that time. '
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Rule 69. Execution.

(a) In GENERAL. Process to enforce a judgment
for the payment of money shall be a writ of execu-
tion, unless the court directs otherwise. The pro-
cedure on execution, in proceedings supplementary
to and in aid of a judgment, and in proceedings on
and in aid of execution shall be in accordance with
the practice and procedure of the state in which the
district court is held, existing at the time the remedy
is sought, except that any statute of the United
States governs to the extent that it is applicable.
In aid of the judgment or execution, the judgment
creditor or his successor in interest when that inter-
est appears of record, may examine any person,
including the judgment debtor, in the manner pro-
vided in these rules for taking depositions or in the
manner provided by the practice of the state in
which the district court is held.

(b) Acainst CErTAIN PuBLic OffFicERs. When
a judgment has been entered against a collector or
other officer of revenue under the -circumstances
stated in Section 989, Revised Statutes, U. S. C,,
Title 28, §842, or against an officer of Congress in an
action mentioned in the Act of March 3, 1875, ¢. 130,
§8 (18 Stat. 401), U. S. C., Title 2, §118, and when
the court has given the certificate of probable cause
for his act as provided in those statutes, execution
shall not issue against the officer or his property but
the final judgment shall be satisfied as provided in
such statutes.

Rule 70. Judgment for Specific Acts; Vesting
Title. If a judgment directs a party to execute a
conveyance of land or to deliver deeds or other docu-
ments or to perform any other specific act and the
party fails to comply within the time specified, the
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court may direct the act to be done at the cost of the
disobedient party by some other person appointed by
the court and the act when so done has like effect as
if done by the party. On application of the party
entitled to performance, the clerk shall issue a writ
of attachment or sequestration against the property
of the disobedient party to compel obedience to the
judgment. The court may also in proper cases
adjudge the party in contempt. If real or personal
property is within the district, the court in lieu of
directing a conveyance thereof may enter a judg-
ment divesting the title of any party and vesting it in
others and such judgment has the effect of a con-
veyance executed in due form of law. When any
order or judgment is for the delivery of possession,
the party in whose favor it is entered is entitled to a
writ of execution or assistance upon application to
the clerk.

Rule 71. Process in Behalf of and Against Persons
Not Parties. When an order is made in favor of a
person who is not a party to the action, he may
enforce obedience to the order by the same process
as if he were a party; and, when obedience to an
order may be lawfully enforced against a person who
is not a party, he is liable to the same process for
enforcing obedience to the order as if he were a party.
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IX. APPEALS

Rule 72. Appeal from a District Court to the
Supreme Court. When an appeal is permitted by
law from a district court to the Supreme Court of
the United States, an appeal shall be taken by peti-
tion for appeal accompanied by an assignment of
errors. The appeal shall be allowed, a citation
issued, a jurisdictional statement filed, a bond on
appeal and supersedeas bond taken, and the record
on appeal made and certified as prescribed by law
and the Rules of the Supreme Court of the United
States governing such an appeal.

Rule 73. Appeal to a Circuit Court of Appeals.

(a) How TakeN. When an appeal is permitted by
law from a district court to a circuit court of appeals
and within the time prescribed, a party may appeal
from a judgment by filing with the district court a
notice of appeal. Failure of the appellant to take
any of the further steps to secure the review of the
judgment appealed from does not affect the validity
of the appeal, but is ground only for such remedies as
are specified in this rule or, when no remedy is specified,
for such action as the appellate court deems appro-
priate, which may include dismissal of the appeal.

(b) Norice or AprpEAL. The notice of appeal
shall specify the parties taking the appeal; shall
designate the judgment or part thereof appealed
from; and shall name the court to which the appeal
is taken. Notification of the filing of the notice of
appeal shall be given by the clerk by mailing copies
thereof to all the parties to the judgment other than
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the party or parties taking the appeal, but his failure
so to do does not affect the validity of the appeal.
The notification to a party shall be given by mailing a
copy of the notice of appeal to his attorney of record
or, if the party is not represented by an attorney,
then to the party at his last known address, and such
notification is sufficient notwithstanding the death of
the party or of his attorney prior to the giving of the
notification. The clerk shall note in the civil docket
the names of the parties to whom he mails the copies,
with date of mailing,.

(¢) Bonp on AppEAL. Whenever a bond for costs
on appeal is required by law, the bond shall be filed
with the notice of appeal. The bond shall be in the
sum of two hundred and fifty dollars, unless the
court fixes a different amount or unless a supersedeas
bond is filed, in which event no separate bond on
appeal is required. The bond on appeal shall have
sufficient surety and shall be conditioned to secure
the payment of costs if the appeal is dismissed or the
judgment affirmed, or of such costs as the appellate
court may award if the judgment is modified. If a
bond on appeal in the sum of two hundred and fifty
dollars is given, no approval thereof is necessary.
After a bond on appeal is filed an appellee may raise
objections to the form of the bond or to the sufficiency
of the surety for determination by the clerk.

(d) SurErsEDEAS Bonp. Whenever an appellant
entitled thereto desires a stay on appeal, he may
present to the court for its approval a supersedeas
bond which shall have such surety or sureties as the
court requires. The bond shall be conditioned for
the satisfaction of the judgment in full together with
costs, interest, and damages for delay, if for any
reason the appeal is dismissed or if the judgment is
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affirmed, and to satisfy in full such modification of the
judgment and such costs, interest, and damages as
the appellate court may adjudge and award. . When
the judgment is for the recovery of money not other-
wise secured, the amount of the bond shall be fixed
at such sum as will cover the whole amount of the
judgment remaining unsatisfied, costs on the appeal,
interest, and damages for delay, unless the court after
notice and hearing and for good cause shown fixes a
different amount or orders security other than the
bond. When the judgment determines the disposi-
tion of the property in controversy as in real actions,
replevin, and actions to foreclose mortgages or when
such property is in the custody of the marshal or
when the proceeds of such property or a bond for
its value is in the custody or control of the court, the
amount of the supersedeas bond shall be fixed at such
sum only as will secure the amount recovered for the
use and detention of the property, the costs of the
action, costs on appeal, interest, and damages for
delay.

(e) FAILURE To FILE OR INSUFFICIENCY OF BoOND.
If a bond on appeal or a supersedeas bond is not filed
within the time specified, or if the bond filed is found
insufficient, and if the action is not yet docketed
with the appellate court, a bond may be filed at such
time before the action is so docketed as may be fixed
by the district court. After the action is so docketed,
application for leave to file a bond may be made
only in the appellate court.

(f) JupaMENT AGAINST SURETY. By entering into
an appeal or supersedeas bond given pursuant to
subdivisions (¢) and (d) of this rule, the surety sub-
mits himself to the jurisdiction of the court and irrev-
ocably appoints the clerk of the court as his agent
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upon whom any papers affecting his liability on the
bond may be served. His liability may be enforced
on motion without the necessity of an independent
action. The motion and such notice of the motion
as the court prescribes may be served on the clerk of
the court who shall forthwith mail copies to the
surety if his address is known.

(g) DoCKETING AND RECORD ON APPEAL. The
record on appeal as provided for in Rules 75 and 76
shall be filed with the appellate court and the action
there docketed within 40 days from the date of the
notice of appeal; except that, when more than one
appeal is taken from the same judgment to the same
appellate court, the district court may prescribe the
time for filing and docketing, which in no event shall
be less than 40 days from the date of the first notice
of appeal. In all cases the district court in its dis-
cretion and with or without motion or notice may
extend the time for filing the record on appeal and
docketing the action, if its order for extension is made
before the expiration of the period for filing and
docketing as originally prescribed or as extended by a
previous order; but the district court shall not extend
the time to a day more than 90 days from the date
of the first notice of appeal.

Rule 74. Joint or Several Appeals to the Supreme
Court or to a Circuit Court of Appeals; Summons
and Severance Abolished. Parties interested jointly,
severally, or otherwise in a judgment may join in an
appeal therefrom; or, without summons and sever-
ance, any one or more of them may appeal separately
or any two or more of them may join in an appeal.
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Rule 75. Record on Appeal to a Circuit Court of
Appeals.

(a) DrsianaTiION OF CONTENTS OF RECORD ON
ArreAL. Promptly after an appeal to a circuit
court of appeals is taken, the appellant shall serve
upon the appellee and file with the district court a
designation of the portions of the record, proceed-
ings, and evidence to be contained in the record on
appeal. Within 10 days thereafter any other party
to the appeal may serve and file a designation of
additional portions of the record, proceedings, and
evidence to be included.

(b) TranscripT. If there be designated for in-
clusion any evidence or proceedings at a trial or
hearing which was stenographically reported, the
appellant shall file with his designation two copies
of the reporter’s transeript of the evidence or pro-
ceedings included in his designation. If the desig-
nation includes only part of the reporter’s transeript,
the appellant shall file two copies of such additional
parts thereof as the appellee may need to enable him
to designate and file the parts he desires to have
added, and if the appellant fails to do so the court on
motion may require him to furnish the additional
parts needed. One of the copies so filed by the
appellant shall be available for the use of the other
parties and for use in the appellate court in printing
the record.

(¢) ForMm or TesTiMONY. Testimony of witnesses
designated for inclusion need not be in narrative
form, but may be in question and answer form. A
party may prepare and file with his designation a
condensed statement in narrative form of all or part
of the testimony, and any other party to the appeal,
if dissatisfied with the narrative statement, may
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require testimony in question and answer form to
be substituted for all or part thereof.

j (d) StaTEMENT OF PoinTs. If the appellant does
'w not designate for inclusion the complete record and
ﬂ : all the proceedings and evidence in the action, he
(' shall serve with his designation a concise statement
; of the points on which he intends to rely on the
l appeal.

: (e) ReEcorp To BE ABBREVIATED. All matter not
r essential to the decision of the questions presented by
the appeal shall be omitted. Formal parts of all
exhibits and more than one copy of any document
shall be excluded. Documents shall be abridged by
omitting all irrelevant and formal portions thereof.
For any infraction of this rule or for the unnecessary
substitution by one party of evidence in question and
answer form for a fair narrative statement proposed
by another, the appellate court may withhold or
impose costs as the circumstances of the case and
discouragement of like conduct in the future may
| require; and costs may be imposed upon offending
attorneys or parties.

(f) StrpuLATION AS TO RECORD. Instead of serving
designations as above provided, the parties by written
stipulation filed with the clerk of the district court
may designate the parts of the record, proceedings,
and evidence to be included in the record on appeal.

(g) REcorDp TO BE PREPARED BY CLERK—NECES-
SARY Parts. The clerk of the district court, under
his hand and the seal of the court, shall transmit to
the appellate court a true copy of the matter desig-
nated by the parties, but shall always include,
whether or not designated, copies of the following:
the material pleadings without unnecessary duplica-
tion; the verdict or the findings of fact and conclu-
L sions of law together with the direction for the entry

et
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of judgment thereon; in an action tried without a
jury, the master’s report, if any; the opinion; the
judgment or part thereof appealed from; the notice
of appeal with date of filing; the designations or stipu-
lations of the parties as to matter to be included in
the record; and any statement by the appellant of
the points on which he intends to rely. The matter
so certified and transmitted constitutes the record
on appeal. The clerk shall transmit with the record
on appeal a copy thereof for use in printing the record,
if a copy is required by the rules of the circuit court
of appeals.

(h) Power or Court 10 CorrECT RECORD. It is
not necessary for the record on appeal to be approved
by the district court or judge thereof, but, if any
difference arises as to whether the record truly dis-
closes what occurred in the distriet court, the dif-
ference shall be submitted to and settled by that
court and the record made to conform to the truth.
If anything material to either party is omitted from
the record on appeal by error or accident or is mis-
stated therein, the parties by stipulation, or the
district court, either before or after the record is
transmitted to the appellate court, or the appellate
court, on a proper suggestion or of its own initiative,
may direct that the omission or misstatement shall
be corrected, and if necessary that a supplemental
record shall be certified and transmitted by the clerk
of the district court.

(i) OrDER AS TO ORIGINAL PAPERS OR ExHIBITS.
Whenever the district court is of opinion that original
papers or exhibits should be inspected by the ap-
pellate court or sent to the appellate court in lieu of
copies, it may make such order therefor and for the
safekeeping, transportation, and return thereof as it
deems proper.
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(3) RECORD FOR PRELIMINARY HEARING IN APPEL-
LATE Court. If, prior to the time the complete
record on appeal is settled and certified as herein
provided, a party desires to docket the appeal in
order to make in the appellate court a motion for
dismissal, for a stay pending appeal, for additional
security on the bond on appeal or on the supersedeas
bond, or for any intermediate order, the clerk of the
district court at his request shall certify and transmit
to the appellate court a copy of such portion of the
record or proceedings below as is needed for that
purpose.

(k) SEveraL AppeEars. When more than one
appeal is taken to the same court from the same
judgment, a single record on appeal shall be pre-
pared containing all the matter designated or agreed
upon by the parties, without duplication.

() PrinTing. What part of the record on appeal
filed in the appellate court shall be printed and the
manner of the printing and the supervision thereof
shall be as prescribed in the rules of the court to
which the appeal is taken; but the type, paper, and
dimensions of printed matter in the circuit court of
appeals shall conform to the Rules of the Supreme
Court relating to records on appeals to that court.

Rule 76. Record on Appeal to a Circuit Court of
Appeals; Agreed Statement. When the questions
presented by an appeal to a circuit court of appeals
can be determined without an examination of all the
pleadings, evidence, and proceedings in the court
below, the parties may prepare and sign a statement
of the case showing how the questions arose and
were decided in the district court and setting forth
only so many of the facts averred and proved or
sought to be proved as are essential to a decision of
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the questions by the appellate court. The state-
ment shall include a copy of the judgment appealed
from, a copy of the notice of appeal with its filing
date, and a concise statement of the points to be
relied on by the appellant. If the statement con-
forms to the truth, it, together with such additions
as the court may consider necessary fully to present
the questions raised by the appeal, shall be approved
by the district court and shall then be certified to
the appellate court as the record on appeal.
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X. DISTRICT COURTS AND CLERKS

Rule 77. District Courts and Clerks.

(a) District Courts ALwAYS OPEN. The district
courts shall be deemed always open for the purpose
of filing any pleading or other proper paper, of issuing
and returning mesne and final process, and of making
and directing all interlocutory motions, orders, and
rules.

(b) TriaLs AND HEARINGS; ORDERS IN CHAMBERS.
All trials upon the merits shall be conducted in open
court and so far as convenient in a regular court
room. All other acts or proceedings may be done
or conducted by a judge in chambers, without the
attendance of the clerk or other court officials and at
any place either within or without the district; but
no hearing, other than one ex parte, shall be conducted
outside the district without the consent of all parties
affected thereby.

(¢) CLERK’s OFFICE AND ORDERS BY CLERK. The
clerk’s office with the clerk or a deputy in attendance
shall be open during business hours on all days except
Sundays and legal holidays. All motions and.appli-
cations in the clerk’s office for issuing mesne process,
for issuing final process to enforce and execute judg-
ments, for entering defaults or judgments by default,
and for other proceedings which do not require allow-
ance or order of the court are grantable of course by
the clerk; but his action may be suspended or altered
or rescinded by the court upon cause shown.

(d) Norice oF OrRDERS OR JUDGMENTS. Immedi-
ately upon the entry of an order or judgment the
clerk shall serve a notice of the entry by mail in the
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manner provided for in Rule 5 upon every party
affected thereby who is not in default for failure to
appear, and shall make a note in the docket of the
mailing. Such mailing is sufficient notice for all
purposes for which notice of the entry of an order
is required by these rules; but any party may in
addition serve a notice of such entry in the manner
provided in Rule 5 for the service of papers.

Rule 78. Motion Day. Unless local conditions
make it impracticable, each district court shall
establish regular times and places, at intervals suf-
ficiently frequent for the prompt dispatch of busi-
ness, at which motions requiring notice and hearing
may be heard and disposed of; but the judge at any
time or place and on such notice, if any, as he con-
siders reasonable may make orders for the advance-
ment, conduct, and hearing of actions.

To expedite its business, the court may make
provision by rule or order for the submission and
determination of motions without oral hearing upon
brief written statements of reasons in support and
opposition.

Rule 79. Books Kept by the Clerk and Entries
Therein.

(a) Civin Docker. The clerk shall keep a book
known as “civil docket” of such form and style as
may be prescribed by the Attorney General under
the authority of the Act of June 30, 1906, c. 3914, § 1
(34 Stat. 754), as amended, U. 8. C., Title 28, § 568,
or other statutory authority, and shall enter therein
each civil action to which these rules are made appli-
cable. Actions shall be assigned consecutive file
numbers. The file number of each action shall be
noted on the folio of the docket whereon the first
entry of the action is made. All papers filed with the
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clerk, all process issued and returns made thereon, all
appearances, orders, verdicts, and judgments shall
be noted chronologically in the civil docket on the
folio assigned to the action and shall be marked with
its file number. These notations shall be brief but
shall show the nature of each paper filed or writ issued
and the substance of each order or judgment of the
court and of the returns showing execution of process.
The notation of an order or judgment shall show the
date the notation is made. When in an action trial
by jury has been properly demanded or ordered the
clerk shall enter the word “jury”’ on the folio assigned
to that action.

(b) Civi. OrpeEr Book. The clerk shall also
keep a book for civil actions entitled “‘civil order
book’ in which shall be kept in the sequence of their
making exact copies of all final judgments and orders,
all orders affecting title to or lien upon real or personal
property, all appealable orders, and such other orders
as the court may direct.

(¢) InpiceEs; CALENDARS. Separate and suitable
indices of the civil docket and of the civil order book
shall be kept by the clerk under the direction of the
court. There shall be prepared under the direction
of the court calendars of all actions ready for trial,
which shall distinguish “jury actions” from ‘“court
actions”,

Rule 80. Stenographer; Stenographic Report or
Transcript as Evidence.

(a) STENOGRAPHER. A court or master may direct
that evidence be taken stenographically and may
appoint a stenographer for that purpose. His fees
shall be fixed by the court and may be taxed ulti-
mately as costs, in the discretion of the court. The
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cost of a transcript shall be paid in the first instance
by the party ordering the transcript.

(b) OFrFICcIAL STENOGRAPHERS. Kach district court
may designate one or more official court stenographers
for the district and fix by rule of court the compen-
sation which such stenographers shall be entitled to
charge for their services, with provision that amounts
properly paid by parties for the service of such
stenographers be taxable as costs in the case in the
discretion of the trial judge. The work of the
stenographers shall be so arranged as to avoid delay
in furnishing transecripts ordered for the purposes of
motions for new trial, for amended findings, or for
appeals.

(¢) STENOGRAPHIC REPORT OR TRANSCRIPT AS
EvipENCE. Whenever the testimony of a witness at
a trial or hearing which was stenographically reported
is admissible in evidence at a later trial, it may be
proved by the transeript thereof duly certified by the
person who reported the testimony.
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XI. GENERAL PROVISIONS

Rule 81. Applicability in General.
(a) To WuAT PROCEEDINGS APPLICABLE.

(1) These rules do not apply to proceedings
in admiralty. They do not apply to proceedings
in bankruptey or proceedings in copyright under
the Act of March 4, 1909, c. 320, § 25 (35 Stat.
1081), as amended, U. S. C., Title 17, § 25, except
in so far as they may be made applicable thereto
by rules promulgated by the Supreme Court of
the United States. They do not apply to
probate, adoption, or lunacy proceedings in the
District Court of the United States for the
District of Columbia except to appeals therein.

(2) In the following proceedings appeals are
governed by these rules, but they are not appli-
cable otherwise than on appeal except to the
extent that the practice in such proceedings is
not set forth in statutes of the United States and
has heretofore conformed to the practice in
actions at law or suits in equity: admission to
citizenship, habeas corpus, quo warranto, and
forfeiture of property for violation of a statute of
the United States.

(3) In proceedings under the Act of February
12, 1925, c. 213 (43 Stat. 883), U. S. C., Title 9,
relating to arbitration, or under the Act of May
20, 1926, c. 347, § 9 (44 Stat. 585), U. S. C., Title
45, § 159, relating to boards of arbitration of
railway labor disputes, these rules apply to ap-
peals, but otherwise only to the extent that
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matters of procedure are not provided for in
those statutes.

(4) These rules do not alter the method pre-
scribed by the Act of February 18, 1922, e. 57,
§ 2 (42 Stat. 388), U. S. C., Title 7, § 292; or
by the Act of June 10, 1930, c. 436, § 7 (46 Stat.
534), as amended, U. 8. C., Title 7, § 499¢ (c),
for instituting proceedings in the district courts
of the United States to review orders of the
Secretary of Agriculture; or prescribed by the
Act of June 25, 1934, c. 742, § 2 (48 Stat. 1214),
U. 8. C,, Title 15, § 522, for instituting proceed-
ings to review orders of the Secretary of Com-
merce; or prescribed by the Act of February 22,
1935, c. 18, § 5 (49 Stat. 31), U. 8. C., Title 15,
§ 715d (c), as extended, for instituting proceed-
ings to review orders of petroleum -control
boards; but the conduct of such proceedings in
the district courts shall be made to conform to
these rules so far as applicable.

(5) These rules do not alter the practice in the
district courts of the United States prescribed in
the Act of July 5, 1935, ¢. 372, §§ 9and 10 (49 Stat.
453), U. 8. C., Title 29, §§ 159 and 160 (e), (g),
and (i), for beginning and conducting proceed-
ings to enforce orders of the National Labor
Relations Board; and in respects not covered by
those statutes, the practice in the district courts
shall conform to these rules so far as applicable.

(6) These rules do not apply to proceedings
under the Act of September 13, 1888, ¢. 1015,
§ 13 (25 Stat. 479), as amended, U. S. C., Title 8,
§ 282, relating to deportation of Chinese, or to
proceedings for review of compensation orders
under the Longshoremen’s and Harbor Workers’
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Compensation Act, Act of March 4, 1927, ¢. 509,
§ 21 (44 Stat. 1436), U. S. C., Title 33, § 921.
The provisions for service by publication and
allowing the defendant 60 days within which to
answer in proceedings to cancel certificates of
citizenship under the Act of June 29, 1906,
c. 3522, § 15 (34 Stat. 601), as amended, U. S. C.,
Title 8, § 405, remain in effect.

(7) In proceedings for condemnation of prop-
erty under the power of eminent domain, these
rules govern appeals but are not otherwise
applicable. .

(b) Scire Facias ANpD Manpamus. The writs of
scire facias and mandamus are abolished. Relief
heretofore available by mandamus or scire facias
may be obtained by appropriate action or by appro-
priate motion under the practice preseribed in these
rules.

(¢) REmoveEp Actions. These rules apply to
civil actions removed to the district courts of the
United States from the state courts and govern all
procedure after removal. Repleading is not neces-
sary unless the court so orders. In a removed action
in which the defendant has not answered, he shall
answer or present the other defenses or objections
available to him under these rules within the time
allowed for answer by the law of the state or within
5 days after the filing of the transeript of the record
in the distriet court of the United States, whichever
period is longer. If at the time of removal all neces-
sary pleadings have been filed, a party entitled to
trial by jury under Rule 38 and who has not already
waived his right to such trial shall be accorded it, if
his demand therefor is served within 10 days after

(764)




RULES OF CIVIL PROCEDURE 103

the record of the action is filed in the district court
of the United States.

(d) DistricT oF CoLuMBIA; COURTS AND JUDGES.
Whenever in these rules reference is made to a dis-
trict court or to a district judge, the reference includes
the District Court of the United States for the Dis-
trict of Columbia or a justice thereof; and whenever
reference is made to a circuit court of appeals or to a
judge thereof, the reference includes the United States
Court of Appeals for the District of Columbia or a
justice thereof.

(e) Law AprprLicABLE. Whenever in these rules
the law of the state in which the district court is held
is made applicable, the law applied in the District of
Columbia governs proceedings in the Distriect Court
of the United States for the District of Columbia.
When the word “‘state’ is used, it includes, if appro-
priate, the District of Columbia. When the term
“statute of the United States” is used, it includes, so
far as concerns proceedings in the District Court of
the United States for the District of Columbia, any
Act of Congress locally applicable to and in forece in
the District of Columbia. When the law of a state
is referred to, the word ‘“law’’ includes the statutes of
that state and the state judicial decisions construing
them.

Rule 82. Jurisdiction and Venue Unaffected.
These rules shall not be construed to extend or limit
the jurisdiction of the distriet courts of the United
States or the venue of actions therein.

Rule 83. Rules by District Courts. Each district
court by action of a majority of the judges thereof
may from time to time make and amend rules gov-
erning its practice not inconsistent with these rules.
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Copies of rules and amendments so made by any
district court shall upon their promulgation be fur-
nished to the Supreme Court of the United States.
In all cases not provided for by rule, the district
courts may regulate their practice in any manner not
inconsistent with these rules.

Rule 84. Forms. The forms contained in the
Appendix of Forms are intended to indicate, subject
to the provisions of these rules, the simplicity and
brevity of statement which the rules contemplate.

Rule 85. Title. These rules may be known and
cited as the Federal Rules of Civil Procedure.

Rule 86. Effective Date. These rules will take
effect on the day which is 3 months subsequent to the
adjournment of the second regular session of the 75th
Congress, but if that day is prior to September 1,
1938, then these rules will take effect on September
1, 1938. They govern all proceedings in actions
brought after they take effect and also all further
proceedings in actions then pending, except to the
extent that in the opinion of the court their applica-
tion in a particular action pending when the rules
take effect would not be feasible or would work
injustice, in which event the former procedure applies.
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