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INDEX TO RULES

Abatement. See Death of party.
Abrogation of prior rules. .
Acknowledgment of service. See Proof of Serv-
ice.
Adjournment of term____ 5
Admiralty,
UGN CEADEOC 811N S S AT s
interest in cases in___ __
objections to evidence—when entertained._ -
TeCOndNMECONTEITSTO N RSN SN SR
Admission to bar,
feelforI-apes S5 | Ewiem, « st R S
TGO RDLOT AN 1§ AR T L S e
preliminaries to. - - _______ ey Cp e
qualificationsiio TN REEIEE NGRS
Advanced cases,—subject to hearing with cases
involving similar questions____  _______
Advancement. See Motions to Advance.
Affirm. See Motions to Affirm.

Amicus ecuriae brief may be filed—when______
Appeal,
assignment of errors required on_______ -
bondionutsit i " SISwFSe T I X "ed Iy Vet

by whom allowed . - ____________________
CITABIONE G MR S, o SRS S S R
not allowed unless assignment of errors ac-
COmMpanIes Petit1OME T SNSRI S
PetiTion o pFEEe yix = TR S AR SIS VYS!
statement of jurisdictionon____ ______
substituted for writs of error—manner of
applying for and perfecting__. ... _____
supersedeasvons e S T E et ST T iR
under Act of August 24, 1937___ .
when not precluded by death of partv- =T
Appearance,
no appearance of appellant or petitioner. _
no appearance of appellee or respondent__
no appearance of either party__________
of counsel, entered upon docketing case___
Argument. See Oral Argument, Briefs.
Assignment of errors (see also Statement of
Points),
conten tElof EET =R SN S e R (e
must be included in record on appeal.____
requiredfoniappea] S I e
when not filed counsel will not be heard—
exceptiont 0L LR ESaen RPN TPy sl ©
Attachment, shall issue for default in payment
OIFCOSts R ERIseiw 1 Mo e’ LSS MR
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674 INDEX TO RULES.

Attorneys,
clerk shall not practice as attorney.._____
disbarmentiofeVatess SR G St bedti Al
law clerks to Justices not to practice as__ .
TiayAUSerN OO KRNl DT ATy = eSS e T
motion for admission of_________________

preliminaries to admission of____
qualifications for admission of . .. __
secretaries to Justices not to practice as___
Attorneys General of States, to be served with
Processtagainstistate LS NEE RS Aoy (it [
Bills of Exception,
exceptions to charge to jury._ ... .________
evidence of ermu SNSRI R e ST S i
Bonds,
supersedeas bonds, amount of ____________
FOERCOSTE Mt Mt ur B LIS SRS Pt o doe il
Books. See Library.
Briefs,
clerk to deposit copies of in law library_ __
for respondent on petition for certiorari to
Court of Claims, contents, number of
COPIERSEEC Tusn i e o8 TS St i oy
for respondent on petition for certiorari to
other courts, contents, number of copies,
etCer 2o T DiiliEncate Tl nedp il Shy o ki g AL
form of printing of, ete_________________
in, original actioNSE = it e b T athaly Nls
in support of petition for certiorari to
Countiof|Claim Ut s —Lacsio Ue i

not received after argument or submission
ORICAURES X CCPLIGTN SHE SENEE S ts el s
not to be filed unless accompanied by proof
OISETVIEEeH £, BV PRt e i Y Sest o8
of amicus curiae may be filed—when_____
of appellant or petitioner, contents of, num-
BerieficopicStmuiut, JEul S ;i 5u SRaBiera
of appellee or respondent, contents, number
offcopiestaMaead | EAgG AR b, el Kaeiieal
opposing motion to dismiss______________

replysbriefSELe s aioys retine Tl i 0 ar e iih
submission of causes on._ _______________

36
36

13

41

waxver of right to file brief opposing cer-/ 38

Call of docket (see also Appearance, Oral argu-
Tnent)  EcE, e S is Beieal v SRt SNt RIS 50
Certificate of clerk or presiding judge of state
court, required as preliminary to admission of
attorneys _______________________________
Certificate of counsel, must be attached to peti-
tion*TorTeheaning@Rtane o bk e S MES sl 2
Certificate, required in support of motion to
docketiand dismisspaiiteE Wil s e F e
Certificate of Questions. See Certified questions.

141

20

2
33
11

Par.

I Ll SRV l [

[l S N N

(S
= OTH D O

Page
685
686
687
687
686
686
685
685
687
688

690
690

715
714
697
722

717-718
706
687
721
716
706

708
708

707
708

722
703

685
713
693




INDEX TO RULES. 675

Certified questions, Rule Par. Page
costSEtoiberdivided s Stu Sl s i S 32 4 711
from circuit courts of appeals and United

States Court of Appeals for the District

Ofy @aluimnlbi AR ST R % St VA Al 5 g 37 1 715
contents of certificate.______________ 37 1 711G
court may order entire record sent up. 37 2 716
parties may request that entire record
DelsEntRN P EEtErs i, (o T Sals s 37 2 716
fromiGountoft Claiimsisas St oplass Sl i iy 40 — 720
Certified record, to be transmitted to Supreme
Court,
onpappeal i Al LEAT 7% o5 Led il DR BLE 10 2 691
on petition for certiorari_ - ______________ 38 1 716
Certiorari as proceeding to obtain review,
form of order granting__________________ 43 — 723
judgments of state courts, circuit courts of
appeals and United States Court of
Appeals for the District of Columbia___ 38 1 716
beforefjirdgment Bt e osneys sty B 39 -—— 720
brief in support of petition for_______ 38 2 716
noticeyolf#filinogofiatmensl s tn SN il s 38 3 717
petition for, contents of, service &c._._ 38 2,3 716-717
TEASoNSHOngranting st SlReies s Sl il 38 5 718
record to accompany petition for_____ 38 176N 71O
stay pending application for_________ 38 6 719
when applied for within time___._____ 38 2 716
judgments of Court of Claims_.__.______ 41 1 721
judgments of Court of Customs and Patent
Appeals WSl TET AT ol 508 s o 42 —_— 723
judgments of Supreme Court of the Com-
monwealth of the Philippines_._.______ 42 — 723
rules relating to appeals may apply to.___. 44 — 723
to correct diminution of record __________ 17 — 700
when not precluded by death of party_._._ 19 3 702
writ of—when issued. .o o __.________ 43 — 723
Circuit Courts of Appeals,
appealsifromis S Tis Y v B Sl wes L (et 46 1,2 724-725
certified questions from_________________ 37 1 715
CErtiOTATINTOTH B bt itine - 30 tae | Sulsrascl il wivy 38 1 716
Citation,
issued upon allowance of appeal _________ 10 1 691
on death of party—when________________ 19 3 702
servicelofSwhens “Sa SRta Rt srabhid Sty b 10 1 691
signed by judge or justice allowing appeal_ l;:g i 'égl)z]%
WwhensreturnableBE=Ean Tl Fi, O T 2o s anog 47 S 795
Clerk of Supreme Court,
fees of, based on folios in record__________ 13 9 698
not to permit removal of original papers
without ‘ordert s=ras ia=Aars 2, RE i 1 2 685
not to practice as attorney_ - ____________ 1 1 685
officefandiresidencerofit s Naynaiam sl L iln e 1 1 685
shall print and record opinions_._________ 29 1,2,3 709-710
shall print only parts of record designated
byapantiesitolappeal et sl il e Fa0 13 9 698
shall deposit copies of printed records, ete.,
in law library of Congress.___________ 13 5 697
to distribute jurisdictional statements—
Whens=Lhd Sy aadtian el St minenlenbn B 12 5 696




676 INDEX TO RULES.

Clerk of Supreme Court—Continued.
to distribute motions to dismiss—when_ _ _
to distribute petitions for writs of certiorari
to the court for consideration—when_ _ .
cases from Court of Claims__.__
to omit duplications, etc., in printed
TECOTAS = O Bt ipal Piiestom il eash
to refuse to receive improperly printed
Driefs yetcTiir s i e se sl el s e
to report cases where translations neces-
BATY = st L g gupiaegtigl) b ol D siidictey
to report failure to file statement as to
JUEISAICHONMISEEE S M DRSNS s
to report failure to make deposit for costs_

to supervise printing of records_ . ___ =

Cllerks, Law Clerks to Justices not to practice
CY vt SARS | SIGRSRaRRE, oy § U R X7 I F L sen
Clerks of lower courts, to transmit certified
records to Supreme Court on appeal________
Commission, to be issued to take further proof
Consolidation. Cases may be consolidated for
ATEUINCIGE roo DS, o [lgsi ey i) A 4B
Contents of record on appeal - . _____________
Continuance,
cases continued when neither party ready at
fifstiterm Ma-. o' tal . o coptenl ehithey o
cases so continued may be restored—how _
Cost bond (see also supersedeas) . _ . __________
Costs, )
allowanceiofm =T Talit B pils Ka- g b 2 Lot £
amount to be inserted in mandate_______
appellant to make deposit for upon ‘docket-
ingycase: "R SURIATT - S u
attachment upon non-payment of .____ __
may be taxed against offending party when
immaterial papers printed in record. _
not ordinarily allowed for or against United

Stategl BT S s o ey
offending party may be taxed with when [
unnecessary parts of record printed. ___ 1

on affirmance_________. 12 WaSratan. Wl woe
oy diSmIssalt =t B ST Letes ol Sl 1 s
on dismissal for want of jurisdietion____ _
onydismissaliingvacabionu wEEs s Tl Sty
QN TEYErSAlrestiml s -2 v8 g Pat oy bl
nulepforitaxioErEs TSRS TS S
security for to be taken by judge or justice
allowing appeal LSSl TS wi et
where questions certified_______ ... ______
Counsellors. See Attorneys.
Counter-designation of parts of record to be
printed—may be filed by appellee. . ___
Coi;lln(tier—praecipe for record—when and where
(T Nl 5 e Sy i s Bl BC L i e RS
Court of Claims,
certified questions from________________
CErfIOTATitO SN BRAE Wi 1) Timiieftsass W
Criminal cases,
application for certiorariin______________
may beadvanced. . ____________________
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INDEX TO RULES.

Rule
Cross-interrogatories, in admiralty . __________ 15
Custody of prisoners pending review on habeas
COTDUS SR La S ey s Jan s s Tad i TR 45
Damages, when allowed and how caleulated_.___ 30
Death of party,
suggestion, substitution, abatement_______ 19
when does not preclude appeal or writ of
certiorariFistiall L Festoemid = Sy Nzws =4G19
whenipliblicrofficersins st o o Se it 19
I 13
Deposit for costs, made upon docketing case____{ 12
38
when made in cases on petition for cer-
tiorarit tojCountiofEC]aimsute s Se i S ae 41
when made in original actions__ _________ 5
Designation of parts of record to be printed____ _ 13
Designation of points. See Statement of points.
IDiagramsdrei. wasivyic-dantualodild v (g 18
Diminution of record, certiorari to correct______ 117
Disbarment of attorneys____________________ 2
Dismiss. See Motion to dismiss.
Dismissal,
appeal may be dismissed if material papers
omitted¥fromirecord S HNESNEE SIS 13
cases dismissed when neither party ready at
second term—exception_______________ 24
for failure to substitute parties appellant or
petitioner=Sme s ¥ LG a0 s Bl 19
offcasestinivacationiis sy s LilE L 35
District Courts of the United States, appeals { 46
Fromt L s 1= Do e gl o e i UM b i W 10
Docket and dismiss,
certificate in support of motion to_..______ 11
INOLIONKTOEYSEEFRCS ST Al Lt g e b e 11
Docketing cases,
bydappellant S auh i Sl o i sa bl ol = 1l
byrappelleetismt dome el = 5o 1 T S e 1l
Enlargement of time. See Extension of time.
Errors,
9
QS ZI e GHO (SRS ST ST 10
27
not specified will be disregarded-—excep-
tionIEA MK isr s |t a s e W o NIl 27
statement of points to be relied upon._ .___ 13
Evidence,
injbitlStofdex cepiiion NI S SE SSRGSt 8
further proof in certain cases, how taken__ 15
models, diagrams, and exhibits of material 18
objections to, in equity and admiralty
CASes sy Lol Wl s i e e £ 16
to be omitted in cases from Court of Claims. 41
Execution, stay of,
pending appeal—by whom allowed. ______ 36
pending application for certiorari_________ 38
Exhibits of material (see also Original exhibits) . 18
Extension of time,
for issuance of mandate . ______________ 34
within which to docket case and file record
onvappealllesaniesls T Eua g8 sl L 11
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678 INDEX TO RULES.

Extension of time—Continued.
within which to file appellee’s praecipe for
Tecond=rTe Tuithiinad B, aneb aw il ek

Rule

within which to file brief opposing cer-f/ 38

1A1L0) 2% vl oy i B W i (ot Y iy 0 R T
within which to file petition for rehearing_ _
within which to serve petition for certio-

Ex parte, when complajnant may so proceed.___
Fees (see also Costs),
of clerk based on folios in record. ________

Form of printing records, briefs and motions__ _
Further proof,
generall yRl sk v LIa i A0 S Ry b WY
ingadmiTal Gyl ® L2 it TR e Sol Il S
when ordered by Supreme Court ________
Habeas corpus. See Custody of prisoners.
Interest, when allowed and how calculated . ___ _
Interrogatories, in admiralty—commission shall
ISSUCUPONELL LEARERAN o1 ore il v B D w1 =8
Joint or several appeals or petitions for certio-
rari; summons and severance abolished_____
Joint request to restore cause tocall__________
Judge,
allowing appeal may grant supersedeas____
allowing appeal shall sign citation________
may enlarge time within which appellee
may file praecipe for record____________
may order stay pending application for
CETHIOT AT = Nt frifl nasidi: SUSl il conliciL s
who signed citation may enlarge time within
which to docket case on appeal . - _ _____
Jurisdictional statements (see also statement as
to kUi AT IO M) et ke SRR A e e o
certain provisions applicable on petition for
writ of certiorari to state court__._______
Justice of Supreme Court,
allowing appeal may grant supersedeas. . _
allowing appeal shall sign citation________
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33
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15
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15
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15

48
20

36
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36
36

may enlarge time to file brief opposmgj 38
41

certiorari®elli=fi iz T el Sl Aot N
may enlarge time to serve petition for cer—
t1OTATIA NG T el auess b i DA S
may enlarge time within which appellee
may file praecipe forrecord ___________
may enlarge time within which to docket
case and file record on appeal __________
may order stay pending application for
CETLIOTATI LTS ELILRS W 1 e B~ o L0 ) I
Law clerks to Justices, not to practice as attor-
neystorcounsellorsFa St SletISta’ Sl SN
Law Library of Congress,
clerk to deposit copies of records, ete., in__
Library,
regulations governing use of . ____________
tofwhomiavailable=saasia S Ein i Sheet 1N s
Mandates,
do not issue on denial of petitions for cer-
LIOTATIEE | E s IR SRl L i, i (F LT
shall issue upon dismissal of cases in term
(ThoiT st A8 B s L OGRS ol by S Sl ST I
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INDEX TO RULES.

Mandates—Continued.
shall not issue upon dismissal of cases in
VA CAtTOMEEE TS KoL b oSl ilins i o i o rtiee 28
stay of mandate of Supreme Court________
whendissuediSSESu=IN &1 <4 e S e D
Models Fdiaoramesse te Ui, o™ wrauar b il
MG ionyday S Slids i s dala 0 wintiine 3 MG
Motions,
in general,
clerk to deposit copies of in law library
offCongresshynpipat ST b K5 R Lt e
musHb e P rinticdsttl Gashiiue. =t ot b fsd 5
oral argument will not be heard on—
E€XCEPHICTIRE P ¥ re Loy iiions = B, o
when assigned for argument shall have
precedence over other cases. - _____
for leave to file initial pleading in original
aCtioRME IS Eat o Sl ipaiis o2 b 0 Py )
to advance, contents, printingof__________
to: affirmatie SEEswptchobBesl L an )0 TEr gy
groundsiforass Sehedi & Shr s du ik iy L pitey
may be joined with motions to dismiss -
procedure as on motions to dismiss to
besfollowedion #af cesbs sy —aa’d e
result of, transfer to summary docket__
to bring up entire record and cause in cases
on certified questions_________________
to dismiss
may be joined with motions to affirm _ _
moving party must serve notice of .____
mustibejprinted dutsaapadile, SARmaiin. ==
proof of service of to be filed____ ___
result of—transfer to summary docket_
to be distributed by clerk—when_____
Notice. (See Proof of Service.)
Qathlofiattorneys S S 500 S il pat -4 b
Objections, to evidence in admiralty or equity—
when entertained_____ _ £ L
Opinions of Supreme Court, to be printed, filed
andirecorded e NaTEEt - Wi hl 8 i e n
Oral arguments,
but one counsel heard where other party
deesimnot argueiorally it Sicin = ASE il Eoy
crossfappealsadl T8 Sr v S e i
cross writs of certiorari_______
dIVISIONNOf At TACLIOTEME S EE S B et s
motions assigned for shall have precedence..
not allowed on motions unless specially
assignedytherofonMeid Tetd o -8 S I L
not allowed on petition for rehearing______
not heard within two weeks before ad-
JournmentioiRte rmE = TGS e e
time allowed for, certified questions______
time allowed for, regular docket__________
time allowed for, summary docket____ . __
two counsel only heard for each party—ex-
cepLionia=g hE BT Wy T ity ol ot s 100 s
who toopenandelose. . . ______ _ ___
Order granting writ of certiorari—effect of - _ _ _
Original actions—practice. . ____________.___
Originalicases yprintingEeiise ST s ST i
Original documents. See Original Exhibits.
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680 INDEX TO RULES.

Original exhibits
Original records,
copies of to be made for printer—when____
not to be removed without order of Court
or justice
sent to printer in cases on appellate

Parties. See Death of party.
Petition for appeal
Petition for certiorari to Court of Claims
Petition for certiorari to Court of Customs and
Patent Appeals
Petition for certiorari to other courts
Petition for certiorari to Supreme Court of the
Commonwealth of the Philippines ;
Petition for rehearing
filing of does not stay mandate
Praecipe for record on appeal,
by appellant
by appellee___ _.
stipulation may be filed in lieu of
Printing,
estimated cost of to be deposited with(
clerk—when {

form of, for records, motions and briefs___

motions to be printed

of jurisdictional statements and motions to
dismiss or affirm

of motion for certiorari to correct diminu-
tion of record

of order upon death of parties, substitution

of petition, brief and record, Court of
Claims

of record, under supervision of clerk

where record printed below and requisite {
copies furnished____________
Procedendo T A
Process, form and serviceof . . . B
Proof of service to be filed with clerk of appel-
lant’s praecipe for record
of briefs
of motion to dismiss and brief
of notice of filing petition for certiorari_ __
of notice of motion to dismiss
of petition, brief and record on petition for
certiorari to Court of Claims
of statement and designation
of statement as to jurisdiction
of statement opposing jurisdiction
Public Officer, substitution of
Questions. See Certified Questions.
Reasons moving Court to grant writs of cer-
tiorari

Rule
10
13

il
13

46
41

42
38

42
33
34
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INDEX TO RULES.

Record, Rule

as return to writ of certiorari- . _._______
certified copy of to accompany motion to
bring up entire record and cause__. ____
certiorari to correct diminution of - _______
in admiralty—contents of . - _____________
must contain all proceedings necessary to
hiearingMwael Sal"s e pdem=1 ) olifl 8}
on appeal, making up transeript of . ______
designation of parts of to be printed._ .
must include assignment of errors____
must include opinions_______________
must include statements and motions(
filed pursuant to Rule 12__________ 1
praecipes for, to be filed with clerk of
Towergcony I R TIaRIInS S == S
to be filed in Supreme Court before
return day—enlargement of time. . _
to be transmitted to Supreme Court by
clerk of lower court____.__________
on petition for certiorari to Court of
Claimg =it B S5, B EBE ., 38 A5
on petition for certiorari to other courts.__
original record. See Original record.

printed under supervision of clerk________ {

Rehearingk ssfice Wk S tSmawin s, Be- v ey o -
Reply briefs—time for filing. - .- ___________
on petition for certiorari________________
Resignation of public officer, substitution of
SUCCESSOIA A, nitmdlamsln ot WA 28 ) 5 &) dy g T
Return day,
causes on appeal must be docketed on or
befores sa sty oF I et S e,
offcitation =S Es e WIS I S I
offsubpoenafis e & N e 1) “eeieaSn el
Revenue cases may be advanced_____________
Rules of Civil Procedure 75 (¢), (e), and (h) and
76 applicable in appeals from federal district
COULLSEILING W, SIS syome i Ul 1= bolE =) 7, S8 =R
SaturdayisnolsessiOnionE S EaNs SS it gy PE e
Secretaries to Justices, not to practice as attor-
neys or counsellors_ ______________________
Service of,
briefsh® _ %= Ta | om s peid —Cu i 2=
citatione RS IR - R R s e e s
designation of parts of record to be printed -
INtEIIOgatorics R Ne SIS Suuass S
motlonitoldiSmigsE BNy E S S il i
notice of filing of petition for certiorari____
notice of motion to dismiss_ .- _______
petition, brief and record, Court of Claims
petitions, brief and record on certiorari. _ .
Pra.ecipessf OLEECOTd Nl s F i SRS Sl bl
procesgs - - - it phiitenrl Poan Lrfy L S i

statement as to jurisdiction._____________ {

statement of points to be relied upon..__.
statement opposing jurisdiction and motion [
to dismiss or affirm__ . _ _ _ ____
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682 INDEX TO RULES.

Sessions, none on Saturday.___._____________ 49
Special findings of fact, may be requested of
Court-ofs GlaimnsEl s S w SR s A s 1
Specification of errors, to be included in brief._. 27
Spounsor of applicant for admission to bar must

be member of Supreme Court bar__________ 2
statementitohERmadehbys st Snsist s Cat 2
State Courts, review of decisions of,
onappealiror ETL -SRI E RN Itk 550k 1 46
ONECELtiorari=teE It iiiEIIE WS B LR T hE Far { i’g
Statement as to jurisdiction on appeal
contentstof s BSn TNt il SPIIE G350 8 SIVE 12
failurertolilew l LE R sl SRy gl Eokel e & 12
SCLVicoloHEMHEIRIL. Sy S RN ek o B | 12
wheni and where filed's st il et s o s 12
Statement of case, to be included in brief of
appellant or petitioner____________________ 2
Statement of points to be relied upon.________ 13
Statement required of applicants for admission
terbatyconte NSO o oS ol S S s S Sie 2
Stay of execution,
pending appeal, by whom allowed..._____ 36
pending application for certiorari.._.______ 38
Stipulation,
as to contents of record on appeal, may be
filed in lieu of praecipes for record..______ 10
as to contents of record on certiorari_..____ 38
to'dismissiintvacation it S -RNIE i PR 35!
(CONPASS N0 e cCopnIZEd b STRTIREIE o s il 20
torrestoreicasestorcallE= N IEiaEiNs B Mlals o 20
Submission of,
casesiontbriclse RTINS (R EEe e ey 25
Slibpoenafisenyicerofmise oile 4 SN SERIT il SVl 6
Substitution. See Death of Party.
Suggestion of death of party_________________ 19
Summary docket,
hearing)ofecaseSionEns IS e S ARSI ST { 23
transieraloSathit Ly S Iy p WM S0 1), € A 7
Summons and severance abolished __._________ 48
Supersedeas,
berdSFamountlofie S A RaEaiE s S e 36
on' appealese SRt o e Db e LR T o )y i 36
Oy CEertioranity Satni NGy v T ekl clyursfle =i Tl s 38
Time,
allowed for argument of motions when
specially assigned therefor_____________ 7
allowed for oral argument of cases,
regularidocke AN s shu iy v ligRiuniies i v 28
certified questions__________________ 28
SUIMINATYAAOCK S e BEMaas s 28
for distribution of motions to dismiss.____ 7

for distribution of jurisdictional statements. 12
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REVISED RULES OF THE SUPREME COURT OF
THE UNITED STATES.

Adopted February 13, 1939. Effective February 27, 1939.

(The Acts of February 13, 1925, c. 229, 43 Stat. 936; January
31, 1928, c. 14, 45 Stat. 54; April 26, 1928, c. 440, 45 Stat. 466; and
August 24, 1937, ¢. 754, 50 Stat. 751 are printed in an Appendix.)

1.
CLERK.

1. The clerk of this court shall reside and keep the
office at the seat of the National Government, and he
shall not practice as attorney or counsellor in any court,
while he continues in office.

2. The clerk shall not permit any original record or
paper to be taken from the office without an order from
the court or one of the justices, except as provided by
Rule 13, paragraph 4.

2

ATTORNEYS AND COUNSELLORS.

1. It shall be requisite to the admission of attorneys or
counsellors to practice in this court, that they shall have
been such for three years past in the highest court of a
State, Territory, District, or Insular Possession, and that
their private and professional characters shall appear to
be good.

2. Not less than two weeks in advance of application
for admission, each applicant shall file with the clerk (1)
a certificate from the presiding judge or clerk of the
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proper court showing that he possesses the foregoing
qualifications, (2) his personal statement under oath
setting out the date and place of his birth, the names of
his parents, his place of residence and office address, the
courts of last resort to which he has been admitted, the
places where he has been a practitioner, and, if he is not
a native born citizen, the date and place of his naturaliza-
tion, and information respecting any reprimand of any
court pertaining to his conduct or fitness as a member of
the bar, and (3) two letters or signed statements of mem-
bers of the bar of this court, not related to the applicant,
who are resident practitioners within the State, Terri-
tory, District, or Insular Possession (to which the appli-
cation refers as provided in paragraph 1 of this rule)
stating that the applicant is personally known to them,
that he possesses all the qualifications required for ad-
mission to the bar of this court, that they have examined
his personal statement and that they affirm that his per-
sonal and professional character and standing are good.

3. Admissions will be granted only upon oral motion
by a member of the bar in open court, and upon his
assurance that he has examined the credentials of the
applicant filed in the office of the clerk in accordance
with the foregoing requirement and that he is satisfied
that the applicant possesses the necessary qualifications.

4. Upon being admitted, each applicant shall take and
subscribe the following oath or affirmation, viz:

1, , do solemnly swear (or affirm) that I
will demean myself as an attorney and counsellor of this
court, uprightly, and according to law; and that I will
support the Constitution of the United States.

5. Where it is shown to the court that any member of
its bar has been disbarred from practice in any State,
Territory, District, or Insular Possession, or has been
guilty of conduct unbecoming a member of the bar of
this court, he will be forthwith suspended from practice
before this court, and unless, upon notice mailed to him
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at the address shown in the clerk’s records and to the
clerk of the highest court of the State, Territory, District
or Insular Possession, to which he belongs, he shows good
cause to the contrary within forty days he will be dis-
barred.

3.
CLERKS TO JUSTICES NOT TO PRACTICE.

No one serving as a law clerk or secretary to a member
of this court shall practice as an attorney or counsellor in
any court while continuing in that position; nor shall he
after separating from that position practice as an attorney
or counsellor in this court, or permit his name to appear
on a brief filed in this court, until two years shall have
elapsed after such separation.

4.
THE LIBRARY.

1. The library for the bar shall be open to members of
the bar of this court; to members of Congress and to law
officers of the executive or other departments of the Gov-
ernment, but books may not be removed from the building.

2. The library shall be open during such times as the
reasonable needs of the bar require and be governed by
such regulations as the librarian, with the approval of
the court, may make effective.

5.
ORIGINAL ACTIONS.

Cases on the original docket shall be governed, as far
as may be, by the rules applicable to cases on the appellate
docket.

The initial pleading in any such action may be accom-
panied by a brief and shall be prefaced by a motion for
leave to file, which motion will be presented to the court

133096°—39——44
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by the clerk on the first motion day following its lodg-
ment in the clerk’s office. If leave to file is granted the
case will be placed on the original docket and the parties
shall make such cash deposit with the clerk for the pay-
ment of his fees as he may require.

Additional pleadings shall be filed as the court direets.

6.
PROCESS.

1. All process of this court shall be in the name of the
President of the United States, and shall contain the
given names, as well as the surnames, of the parties.

2. When process at common law or in equity shall issue
against a State, the same shall be served on the governor,
or chief executive magistrate, and attorney general, of
such State.

3. Process of subpoena, issuing out of this court, in any
suit in equity, shall be served on the defendant sixty days
before the return day of such process; and if the defend-
ant, on such service of the subpcena, shall not appear at
the return day, the complainant shall be at liberty to
proceed ex parte.

7.

MOTIONS—INCLUDING THOSE TO DISMISS OR AFFIRM—
SUMMARY DOCKET—MOTION DAY.

1. Every motion to the court shall be printed, and shall
state clearly its object and the facts on which it is based.

2. Oral argument will not be heard on any motion
unless the court specially assigns it therefor, when not
exceeding one-half hour on each side will be allowed.

3. No motion by respondent to dismiss a petition for
writ of certiorari will be received. Objections to the juris-
diction of the court to grant writs of certiorari may be
included in briefs in opposition to petitions therefor.
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A motion by appellee to dismiss an appeal will be re-
ceived in advance of the court’s ruling upon the jurisdic-
tional statements only when presented in the manner pro-
vided by Rule 12, paragraph 3. When such a motion is
made, the appellant shall have 20 days after service upon
him within which to file in this court 40 printed copies of
a brief opposing the motion, except that where his counsel
resides in California, Oregon, Washington, Nevada, Idaho,
Utah, Arizona, New Mexico, Colorado, Wyoming, Mon-
tana, or an outlying possession, the time shall be 25 days.

A motion by respondent to dismiss a writ of certiorari
or by appellee to dismiss an appeal, after the court has
ruled upon the jurisdictional statements and accompany-
ing motions, if any (Rule 12, par. 5), will be received if
not based upon grounds already advanced in opposition
to the granting of the writ of certiorari or to the noting of
jurisdiction of the appeal. Such motions, together with
motions to dismiss certificates in case of questions certi-
fied, must be printed and 40 copies thereof must be filed
with the clerk, accompanied by proof that a copy of the
motion, and accompanying brief, if any, have been served
upon counsel of record for the opposing party. The op-
posing party shall have 20 days from the date of such
service within which to file a printed brief opposing the
motion. When counsel for the opposing party resides in
California, Oregon, Washington, Nevada, Idaho, Utah,
Arizona, New Mexico, Colorado, Wyoming, Montana, or
an outlying possession, the time shall be 25 days. Upon
the filing of the opposing brief, or the expiration of the
time allowed therefor, or express waiver of the right to
file, the motion and briefs thereon shall be distributed
by the clerk to the court for its consideration.

The pendency of a motion to dismiss or affirm shall not
preclude the placing of the cause upon the calendar of the
court for oral argument or its being called for argument
when reached.



690 RULES OF THE SUPREME COURT.

4, The court will receive a motion to affirm on the
ground that it is manifest that the appeal was taken for
delay only, or that the questions on which the decision of
the cause depends are so unsubstantial as not to need
further argument. The procedure provided in paragraph
3 of this rule for motions to dismiss shall apply to and
control motions to affirm. A motion to affirm may be
united in the alternative with a motion to dismiss.

5. Although the court upon consideration of a motion
to dismiss or a motion to affirm may refuse to grant the
motion, it may, if it concludes that the case is of such a
character as not to justify extended argument, order the
cause transferred for hearing to the summary docket.
The hearing of causes on such docket will be expedited
from time to time as the regular order of business may
permit. A cause may be transferred to the summary
docket on application, or on the court’s own motion.
(See Rule 28, par. 3 and 6.)

6. Monday of each week, when the court is in session,
shall be motion day; and motions specially assigned for
oral argument shall be entitled to preference over other
cases.

8.

BILLS OF EXCEPTION—CHARGE TO JURY—OMISSION OF
UNNECESSARY EVIDENCE.

The judges of the district courts in allowing bills of ex-
ception shall give effect to the following rules:

1. No bill of exceptions shall be allowed on a general
exception to the charge of the court to the jury in trials
at common law. The party excepting shall be required
before the jury retires to state distinctly the several mat-
ters of law in such charge to which he excepts; and no
other exceptions to the charge shall be allowed by the
court or inserted in a bill of exceptions.

2. Only so much of the evidence shall be embraced in
a bill of exceptions as may be necessary to present clearly
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the questions of law involved in the rulings to which
exceptions are reserved, and such evidence as is em-
braced therein may be set forth in full or in condensed
and narrative form.

See Rules of Civil Procedure 46, 51, 75, 76, and 81.

28
ASSIGNMENT OF ERRORS.

Where an appeal is taken to this court from any court,
the appellant shall file with the clerk of the court below,
with his petition for appeal, an assignment of errors,
which shall set out separately and particularly each error
asserted. No appeal shall be allowed unless such an
assignment of errors shall accompany the petition. (See
Rule 36.)

10.

APPEAL—CITATION—RECORD—DESIGNATION OF PARTS TO BE
INCLUDED IN TRANSCRIPT.

1. When an appeal is allowed a citation to the appellee
shall be signed by the judge or justice allowing the appeal
and shall be made returnable not exceeding forty days
from the day of signing the citation, whether the return
day fall in vacation or in term time, except in appeals
from California, Oregon, Washington, Nevada, Idaho,
Utah, Arizona, New Mexico, Colorado, Wyoming and
Montana, when the time shall be sixty days. The cita-
tion must be served before the return day.

2. The clerk of the court from which an appeal to this
court may be allowed, shall make and transmit to this
court under his hand and the seal of the court a true
copy of the material parts of the record, always including
the assignment of errors, and any opinions delivered in
the case. The papers comprising the transeript shall be
fastened together in one or more volumes of convenient
size, paged consecutively and indexed.
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To enable the clerk to perform such duty and for the
purpose of reducing the size of transeripts and eliminating
all papers not necessary to the consideration of the ques-
tions to be reviewed, it shall be the duty of the appellant,
or his counsel, to file with the clerk of the lower court,
promptly after an appeal is taken, together with proof or
acknowledgment of service of a copy on the appellee, or his
counsel, a praecipe indicating the portions of the record to
be incorporated into the transcript. Within ten days
thereafter (unless the time be enlarged by a judge of
the lower court or a justice of this court), any other
party to the appeal may serve and file a designation of
additional portions of the record desired to be included.
Sections (¢), (e), and (h) of Rule 75 and Rule 76 of
the Rules of Civil Procedure are incorporated herein by
reference and are made applicable to an appeal to this
court from a federal district court.

The clerk of the lower court shall transmit to this court
as the transcript of the record only the portions of the
record covered by such designations.

The parties or their counsel may by written stipulation
filed with the clerk of the lower court indicate the portions
of the record to be included in the transeript, and the clerk
shall then transmit only the parts designated in such
stipulation.

In all cases the clerk shall include in the transeript all
papers filed under authority of Rule 12. (See Rule 12,
par. 4.)

If this court shall find that any portion of the record
unnecessary to a proper presentation of the case has been
incorporated into the transcript at the instance of either
party, the whole or any part of the cost of printing and
the clerk’s fee for supervising the printing may be ordered
to be paid by the offending party.

3. No case will be heard until a record, containing in
itself, and not by reference, all the papers, exhibits, depo-
sitions, and other proceedings which are necessary to the
hearing, shall be filed.
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4. Whenever it shall be necessary or proper, in the
opinion of the presiding judge in the court from which the
appeal is taken that original papers of any kind should be
inspected in this court, such presiding judge may make
such rule or order for the safe-keeping, transporting,
and return of such original papers as to him may seem
proper, and this court will receive and consider such
original papers along with the usual transeript.

5. The record in cases of admiralty and maritime juris-
diction, when under the requirements of law the facts
have been found in the court below, and the power of re-
view is limited to the determination of questions of law
arising on the record, shall be confined to the pleadings,
findings of fact and conclusions of law thereon, opinions of
the court, final judgment or decree, and such interlocu-
tory orders and decrees as may be necessary to a proper
determination of such questions.

1615
DOCKETING CASES.

1. It shall be the duty of the appellant to docket the
case and file the record thereof with the clerk of this court
by or before the return day, whether in vacation or in
term time. But, for good cause shown, the justice or
judge who signed the citation, or any justice of this court,
may enlarge the time, before its expiration, the order of
enlargement to be filed with the clerk of this court. If
the appellant shall fail to comply with this rule, the ap-
pellee may have the cause docketed and the appeal dis-
missed upon producing a certificate, whether in term or
vacation, from the clerk of the court wherein the judg-
ment or decree was rendered, stating the case and cer-
tifying that such appeal has been duly allowed. And in
no case shall the appellant be entitled to docket the cause
and file the record after the appeal shall have been dis-
missed under this rule, unless by special leave of the
court.
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2. But the appellee may, at his option, docket the case
and file a copy of the record with the clerk of this court;
and if the case is docketed and a copy of the record filed
by the appellant within the period of time prescribed by
this rule, or by the appellee within forty days thereafter,
the case shall stand for argument.

3. Upon the filing of the record brought up by appeal,
the appearance of the counsel for the party docketing the
case shall be entered.

12.
JURISDICTIONAL STATEMENTS.

1. Upon the presentation of a petition for the allow-
ance of an appeal to this court, from any court, to any
judge or justice empowered by law to allow it, there shall
be presented by the applicant a separate typewritten
statement particularly disclosing the basis upon which it
is contended that this court has jurisdiction upon appeal
to review the judgment or decree in question. The state-
ment shall refer distinetly (a) to the statutory provision
believed to sustain the jurisdiction, (b) to the statute of
the state, or statute or treaty of the United States, the
validity of which is involved (giving the volume and page
where the statute or treaty may be found in the official
edition), setting it out verbatim or appropriately sum-
marizing its pertinent provisions; and (c) to the date of
judgment or decree sought to be reviewed and the date
upon which the application for appeal is presented.

The statement shall show that the nature of the case
and of the rulings of the court was such as to bring the
case within the jurisdictional provisions relied on and
shall cite the cases believed to sustain the jurisdiction.

If the appeal is from a state court the statement shall
include a statement of the grounds upon which it is con-
tended the questions involved are substantial (Zucht v.
King, 260 U. S. 174, 176, 177) ; specify the stage in the
proceedings in the court of first instance, and in the ap-
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pellate court, at which, and the manner in which, the
federal questions sought to be reviewed were raised; the
method of raising them (e. g., by a pleading, by request
to charge and exceptions, by assignment of error); and
the way in which they were passed upon by the court;
with such pertinent quotations of specific portions of the
record, or summary thereof, with specific reference to the
places in the record where the matter appears, (e. g.,
ruling on exception, portion of the court’s charge and
exception thereto, assignment of error) as will support the
assertion that the rulings of the court were of a nature to
bring the case within the statutory provision believed to
confer jurisdiction on this court. The provisions of this
paragraph, with appropriate record page references, must
be complied with when review of a state court judgment is
sought by petition for writ of certiorari. (See Rule 38,
par. 2.)

The applicant shall append to the statement a copy of
any opinions delivered upon the rendering of the judg-
ment or decree sought to be reviewed, including earlier
opinions in the same case, or opinions in companion cases,
reference to which may be necessary to ascertain the
grounds of the judgment or decree.

If the appeal is from an interlocutory decree of a spe-
cially constituted district court of the United States, the
statement must also include a showing of the matters in
which it is claimed that the court has abused its discretion
in granting or denying the interlocutory injunction. (A4la-
bama v. United States, 279 U. S. 229.)

2. If the appeal is allowed, the appellant shall serve
upon the appellee within 5 days after such allowance (a)
a copy of the petition for and order allowing the appeal,
together with a copy of the assignments of error and of
the statement required by paragraph 1 of this rule, and
(b) a statement directing attention to the provisions of
paragraph 3 of this rule. Proof of service of the papers
required by this paragraph to be served shall be filed forth-
with with the clerk of the court possessed of the record,
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and shall be incorporated by him in the transeript of
record prepared for this court upon the appeal.

3. Within 15 days after such service the appellee may
file with the clerk of the court possessed of the record,
and serve upon the appellant, a typewritten statement
disclosing any matter or ground making against the juris-
diction of this court asserted by the appellant. There
may be included in, or filed with, such opposing state- .
ment, a motion by appellee to dismiss or affirm. Where
such a motion is made, it may be opposed as provided
in Rule 7, paragraph 3.

4. The clerk of the court possessed of the record shall
include the statements and motions, required and per-
mitted to be filed under the provisions of this rule, in the
transeript of record prepared for the use of this court on
the appeal, anything in the praecipes or stipulations of
the parties (Rule 10, par. 2) to the contrary notwith-
standing.

5. After the case shall have been docketed in this court
by the appellant, and the transeript of record filed (Rule
11, par. 1), the clerk of this court shall forthwith print
the appellant’s statement required by paragraph 1 of this
rule and the opposing statement, and motions, if any, per-
mitted by paragraph 3 of this rule, and the clerk shall
thereupon distribute such printed papers to the court for
its consideration.

At the time of docketing the case the appellant shall
make such cash deposit with the clerk, in addition to such
deposit as may be required under Rule 13, paragraph 1,
as shall be necessary to defray the cost of printing 40
copies of his statement filed pursuant to paragraph 1 of
this rule; and the appellee, upon demand, shall forthwith
deposit with the clerk a sum sufficient to cover the cost
of printing 40 copies of any statement or motions filed
under paragraph 3 of this rule.

6. If either appellant or appellee fails to comply with
the provisions of this rule, the clerk of this court shall
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report such failure to the court immediately so that this
court may take such action as it deems proper.

13.

PRINTING RECORDS—DESIGNATION OF POINTS INTENDED TO
BE RELIED UPON AND OF PARTS OF RECORD TO BE PRINTED.

1. In all cases the appellant, on docketing a case and
filing the record, shall make such cash deposit with the
clerk for the payment of his fees as he may require, or
otherwise satisfy him in that behalf.

2. Immediately after the designation of the parts of
the record to be printed or the expiration of the time
allotted therefor (see par. 9 of this rule), the clerk shall
make an estimate of the cost of printing the record, his
fee for preparing it for the printer and supervising the
printing, and other probable fees, and shall furnish the
same to the party docketing the case. If such estimated
sum be not paid on or before a date designated by the
clerk of this court in each case, it shall be the duty of the
clerk to report that fact to the court, whereupon the
cause will be dismissed, unless good cause to the contrary
1s shown.

3. Upon payment of the amount estimated by the clerk,
thirty copies of the record shall be printed, under his
supervision, for the use of the court and of counsel.

4, In cases of appellate jurisdiction the original tran-
seript on file shall be delivered by the clerk to the printer.
But the clerk shall cause copies to be made for the printer
of such original papers, sent up under Rule 10, paragraph
4, as are necessary to be printed; and of the whole record
in cases of original jurisdiction.

5. The clerk shall supervise the printing, and see that
the printed copy is properly indexed. He shall distribute
the printed copies to the justices and the reporter, from
time to time, as required, and a copy to the counsel for
the respective parties. He shall also deposit in the law
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library of Congress to be there carefully preserved, one
copy of the printed record in every case submitted to the
court for its consideration, and of all printed motions and
briefs therein.

6. If the actual cost of printing the record, together
with the fees of the clerk, shall be less than the amount
estimated and paid, the difference shall be refunded by
the clerk to the party paying it. If the actual cost and
clerk’s fees shall exceed the estimate, the excess shall be
paid to the clerk within forty days after notice thereof,
and if it be not paid the matter shall be dealt with as
if it were a default under paragraph 2 of this rule, as well
as by rendering a judgment against the defaulting party
for such excess.

7. In case of reversal, affirmance, or dismissal, with
costs, the cost of printing the record and the clerk’s fees
shall be taxed against the party against whom costs are
given, and shall be inserted in the body of the mandate or
other process.

8. Upon the clerk’s producing satisfactory evidence, by
affidavit or the acknowledgment of a party or his surety,
of having served on such party or surety a copy of the
bill of fees due by him in this court, and showing that
payment has not been made, an attachment shall issue
against such party or surety to compel payment of such
fees.

9. When the record is filed, or within fifteen days there-
after, the appellant shall file with the clerk a definite
statement of the points on which he intends to rely and a
designation of the parts of the record which he thinks
necessary for the consideration thereof or a designation
of those parts considered unnecessary, whichever is more
convenient, with proof of service of the same on the ad-
verse party. The adverse party, within ten days after
service of the statement and designation required to be
filed by appellant may designate in writing, filed with the
clerk, additional parts of the record which he thinks
material; and, if he shall not do so, he shall be held to
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have consented to a hearing on the parts designated by
the appellant. The parts of the record so designated by
one or both of the parties, and only those parts, shall be
printed by the clerk. The statement of points intended
to be relied upon and the designations of the parts of
the record to be printed shall be printed by the clerk
with the record. He shall, however, omit all duplication,
all repetition of titles and all other obviously unimportant
matter, and make proper note thereof. The court will
consider nothing but the points of law so stated. If at
the hearing it shall appear that any material part of the
record has not been printed, the appeal may be dismissed
or such other order made as the circumstances may ap-
pear to the court to require. If either party shall have
caused unnecessary parts of the record to be printed, such
order as to costs may be made as the court shall think
proper.

The fees of the clerk under Rule 32, paragraph 6, shall
be computed on the folios in the record as filed, and shall
be in full for the performance of his duties in that regard.

14.
TRANSLATIONS,

Whenever any record transmitted to this court upon
appeal shall contain any document, paper, testimony, or
other proceedings in a foreign language, without a trans-
lation of such document, paper, testimony, or other pro-
ceedings, made under the authority of the lower court, or
admitted to be correct, the case shall be reported by the
clerk, to the end that this court may order that a transla-
tion be supplied and printed with the record.

15.
FURTHER PROOF.

1. In all cases where further proof is ordered by this
court, the depositions which may be taken shall be by a
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commission, to be issued from this court, or from any dis-
trict court of the United States.

2. In all cases of admiralty and maritime jurisdiction,
where new evidence shall be admissible in this court, the
evidence by testimony of witnesses shall be taken under a
commission to be issued from this court, or from any dis-
trict court of the United States, under the direction of any
judge thereof; and no such commission shall issue but
upon interrogatories, to be filed by the party applying for
the commission, and notice to the opposite party or his
agent or attorney, accompanied with a copy of the inter-
rogatories so filed, requiring him to file cross-interroga-
tories within twenty days from the service of such notice.

16.
OBJECTIONS TO EVIDENCE IN THE RECORD.

In all cases of equity or admiralty jurisdiction, heard

in this court, no objection to the admissibility of any dep-
osition, deed, grant, or other exhibit found in the record
as evidence shall be entertained, unless such objection was
taken in the court below and entered of record. Where
objection was not so taken the evidence shall be deemed
to have been admitted by consent.

17.
CERTIORARI TO CORRECT DIMINUTION OF RECORD.

No certiorari to correct diminution of the record will be
awarded in any case, unless a printed motion therefor
shall be made, and the facts on which the same is founded
shall be shown, if not admitted by the other party, by
affidavit. All such motions must be made not later than
the first motion day after the expiration of sixty days
from the printing of the record, unless for special cause
shown the court receives the motion at a later time.
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18.

MODELS, DIAGRAMS, AND EXHIBITS OF MATERIAL.

1. Models, diagrams, and exhibits of material forming
part of the evidence taken in a case, and brought up to
this court for its inspection, shall be placed in the custody
of the marshal at least one week before the case is heard
or submitted.

2. All such models, diagrams, and exhibits of material,
placed in the custody of the marshal must be taken away
by the parties within forty days after the case is decided.
When this is not done, it shall be the duty of the marshal
to notify counsel to remove the articles forthwith; and
if they are not removed within a reasonable time after
such notice, the marshal shall destroy them, or make
such other disposition of them as to him may seem best.

19):
DEATH OF PARTY—REVIVOR—SUBSTITUTION.

1. Whenever, pending an appeal or writ of certiorari
in this court, either party shall die, the proper represent-
ative in the personalty or realty of the deceased, ac-
cording to the nature of the case, may voluntarily come in
and be admitted as a party to the suit, and thereupon the
case shall be heard and determined as in other cases; and
if such representative shall not voluntarily become a
party, the other party may suggest the death on the
record, and on motion obtain an order that, unless such
representative shall become a party within a designated
time, the party moving for such order, if appellee or re-
spondent, shall be entitled to have the appeal or writ of
certiorari dismissed; and if the party so moving be appel-
lant or petitioner he shall be entitled to open the record,
and on hearing have the judgment or decree reversed, if
it be erroneous: Provided, That a copy of every such order
shall be printed in some newspaper of general circulation
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within the State, Territory, District or Insular Posses-
sion, in which the case originated, for three successive
weeks, at least sixty days before the expiration of the
time designated for the representative of the deceased
party to appear.

2. When the death of a party is suggested, and the rep-
resentative of the deceased does not appear by the second
day of the term next succeeding the suggestion, and no
measures are taken by the opposite party within that time
to compel their appearance, the case shall abate.

3. When either party to a suit in a court of the United
States shall desire to prosecute an appeal or writ of certio-
rari to this court from any final judgment or decree, ren-
dered in that court, and at the time of applying for such
appeal or writ of certiorari the other party to the suit shall
be dead and have no proper representative within the
jurisdiction of that court, so that the suit can not be
revived in that court, but shall have a proper representa-
tive in some State, Territory or District of the United
States, the party desiring such appeal or writ of certiorari
may procure the same, if otherwise entitled thereto, and
may have proceedings on such judgment or decree super-
seded or stayed in the manner allowed by law and shall
thereupon proceed with such appeal or writ of certiorari
as in other cases. And within thirty days after the time
when such appeal or writ of certiorari is returnable, or
if the court be not then in session within ten days after
it next convenes, the appellant or petitioner shall make
a suggestion to the court, supported by affidavit, that such
party was dead when the appeal or writ of certiorari was
allowed, and had no proper representative within the
jurisdiction of the court which rendered such judgment or
decree, so that the suit could not be revived in that court,
and that such deceased party had a proper representative
in some State, Territory or District of the United States—
giving the name and character of such representative, and
his place of residence; and, upon such suggestion and a
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motion therefor, an order may be obtained that, unless
such representative shall make himself a party within a
designated time the appellant or petitioner shall be en-
titled to open the record, and, on hearing have the judg-
ment or decree reversed, if the same be erroneous: Pro-
vided, That a proper citation reciting the substance of
such order shall be served upon such representative, either
personally or by being left at his residence, at least sixty
days before the expiration of the time designated: And
provided, also, That in every such case if the representa-
tive of the deceased party does not appear by the second
day of the term next succeeding said suggestion, and the
measures above provided to compel his appearance have
not been taken as above required, by the opposite party,
the case shall abate: And provided, also, That the repre-
sentative may at any time before or after the suggestion,
but before such abatement, come in and be made a party
and thereupon the case shall be heard and determined
as in other cases.

4. Where a public officer, by or against whom a suit is
brought, dies or ceases to hold the office while the suit is
pending in a federal court, either of first instance or appel-
late, the matter of abatement and substitution is covered
by section 11 of the Act of February 13, 1925. Under that
section a substitution of the successor in office may be
effected only where a satisfactory showing is made within
six months after the death or separation from office.

(a) When the court is in vacation the motion papers
may be filed with the clerk but must be presented to the
court promptly after it reconvenes.

20.

CALL AND ORDER OF THE DOCKET—MOTIONS TO ADVANCE.

1. Unless it otherwise orders, the court, on the second
Monday of each term, will commence calling the cases for

argument in the order in which they stand on the docket,
133096°—39+45
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and proceed from day to day during the term in the same
order (except as hereinafter provided) ; and if the parties,
or either of them, shall be ready when the case is called,
the same will be heard ; and if neither party shall be ready
to proceed with the argument, the case shall be continued
to the next term or otherwise dealt with as provided in
these rules.

2. Ten cases only shall be subject to call on each day
during the term. But on the coming in of the court on
each day the entire number of such ten cases will be
called, with a view to the disposition of such of them as
are not to be argued.

3. All motions to advance cases must be printed, and
must contain a brief statement of the matter involved,
with the reasons supporting the motion.

4. Criminal cases may be advanced by leave of the
court on motion of either party.

5. Cases once adjudicated by this court upon the merits,

and again brought up, may be advanced by leave of the
court.

6. Revenue and other cases in which the United States
is concerned, which also involve or affect some matter of
general public interest, or which may be entitled to prece-
dence under the provisions of any act of Congress, may
be advanced by leave of the court on motion of the At-
torney General.

7. Other cases may be advanced for special cause shown.
When a case is advanced, under this or any other para-
graph, it will be subject to hearing with any other case
subsequently advanced and involving 4 like question, as if
they were one case.

8. Two or more cases, involving the same question,
may, by order of the court, be heard together, and argued
as one case or on such terms as may be prescribed.

9. If, after a case has been continued under paragraph
1 of this rule, both parties desire to have it heard at the
term of the continuance, they may file with the clerk their
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joint request to that effect accompanied by their affidavits
or those of their counsel giving the reasons why they
failed to present their argument when the case was called
and why it should be reinstated. Such a request will be
granted only when it appears to the court that there was
good reason for the previous failure to proceed and
that the request can be granted without prejudice to
parties in other cases coming on regularly for hearing,.

10. No stipulation to pass a case will be recognized
as binding upon the court. A case can only be so passed
upon application made and leave granted in open court.

11. Cases on the summary docket will be heard specially
as provided in paragraph 5 of Rule 7.

21.
NO APPEARANCE OF APPELLANT OR PETITIONER.

Where no counsel appears and no brief has been filed
for the appellant or petitioner when the case is called for
hearing, the adverse party may have the appellant or peti-
tioner called and the appeal or writ of certiorari dismissed,
or may open the record and pray for an affirmance.

22.
NO APPEARANCE OF APPELLEE OR RESPONDENT.

Where the appellee or respondent fails to appear when
the case is called for hearing, the court may hear argu-
ment on behalf of the party appearing and give judgment
according to the right of the case.

23.
NO APPEARANCE OF EITHER PARTY.

When a case is reached in the regular call, and there is
no brief or appearance for either party, the case shall be
dismissed at the cost of the appellant or petitioner.
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24.

NEITHER PARTY READY AT SECOND TERM.

When a case is called for argument at two successive
terms, and upon the call at the second term neither party
is prepared to argue it, it shall be dismissed at the cost of
the appellant or petitioner, unless strong cause is shown
for further postponement.

25.

SUBMISSION ON BRIEFS BY ONE OR BOTH PARTIES WITHOUT
ORAL ARGUMENT.

1. Any case may be submitted on printed briefs re-
gardless of its place on the docket, if the counsel on both
sides choose to submit the same in that manner, before the
first Monday in May of any term. After that date cases
may be submitted on briefs alone only as they are reached
on the regular call.

2. When a case is reached on the regular call, if a
printed brief has been filed for only one of the parties and
no counsel appears to present oral argument for either
party, the case will be regarded as submitted on that
brief.

3. When a case is reached on the regular call and argued
orally in behalf of only one of the parties, no brief for the
opposite party will be received after the oral argument
begins, except as provided in the next paragraph of this
rule.

4. No brief will be received through the clerk or other-
wise after a case has been argued or submitted, except
upon special leave granted in open court after notice to
opposing counsel.

26.

FORM OF PRINTED RECORDS, PETITIONS, BRIEFS, ETC.

All records, petitions, motions and briefs, printed for
the use of the court must be in such form and size that
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they can be conveniently bound together, so as to make an
ordinary octavo volume, having pages 6% by 914 inches
and type matter 414 by 7% inches, except that records in
patent cases may be printed in such size as is necessary to
utilize copies of patent documents. They and all quota-
tions contained therein, and the matter appearing on the
covers, must be printed in clear type (never smaller than
small pica or 11-point type) adequately leaded; and the
paper must be opaque and unglazed. The clerk shall re-
fuse to receive any petition, motion or brief which has
been printed otherwise than in substantial conformity to
_this rule.

27.
BRIEFS.

1. The counsel for appellant or petitioner shall file with
the clerk, at least three weeks before the case is called for
hearing, forty copies of a printed brief.

2. This brief shall be printed as prescribed in Rule 26
and shall contain in the order here indicated—

(a) A subject index of the matter in the brief, with
page references, and a table of the cases (alphabetically
arranged), text books and statutes cited, with references
to the pages where they are cited.

(b) A reference to the official report of the opinions de-
livered in the courts below, if there were such and they
have been reported.

(2) A concise statement of the grounds on which the
jurisdiction of this court is invoked.

(d) A concise statement of the case containing all that
is material to the consideration of the questions presented,
with appropriate page references to the printed record,
e. g, (R. 12).

(e) A specification of such of the assigned errors as are
intended to be urged. (See Rule 38, par. 2.)

(f) The argument (preferably preceded by a summary)
exhibiting clearly the points of fact and of law being pre-
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sented, citing the authorities and statutes relied upon, and
quoting the relevant parts of such statutes, federal. and
state, as are deemed to have an important bearing. If the
statutes are long they should be set out in an appendix.

3. Whenever, in the brief of any party, a reference is
made to the record, it must be accompanied by the record
page number. When the reference is to a part of the evi-
dence, the page citation must be specific and if the refer-
ence is to an exhibit both the page number at which the
exhibit appears and at which it was offered in evidence
must be indicated.

4. The counsel for an appellee or respondent shall file
with the clerk forty printed copies of his brief, at least one
week before the case is called for hearing—such brief to be
of like character with that required of the other party, ex-
cept that no specification of errors need be given, and that
no statement of the case need be made beyond what may
be deemed necessary in correcting any inaccuracy or omis-
sion in the statement of the other side.

5. Reply briefs will be received up to the time the case
is called for hearing.

6. When there is no assighment of errors, counsel will
not be heard, except at the request of the court; and errors
not specified according to this rule will be disregarded,
save as the court, at its option, may notice a plain error
not assigned or specified.

7. When, under this rule, an appellant or petitioner is
in default, the court may dismiss the cause; and when an
appellee or respondent is in default, the court may decline
to hear oral argument in his behalf.

8. No brief, required by this rule, shall be filed by the
clerk unless the same shall be accompanied by satisfactory
proof of service upon counsel for the adverse party.

9. A brief of an amicus curiae may be filed when accom-
panied by written consent of all parties to the case, except
that consent need not be had when the brief is presented
by the United States or an officer or agency thereof and
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sponsored by the Solicitor General, or by a State or a
political subdivision thereof. Such brief must bear the
name of a member of the bar of this court.

28.

ORAL ARGUMENT.

1. The appellant or petitioner shall be entitled to open
and conclude the argument. But when there are cross-
appeals or eross-writs of certiorari they shall be argued to-
gether as one case, and the plaintiff in the court below
shall be entitled to open and conclude the argument.

2. When no oral argument is made for one of the par-
ties, only one counsel will be heard for the adverse party.

3. Two counsel, and no more, will be heard for each
party, save that in cases on the summary docket (see
Rule 7, par. 5) only one counsel will be heard on the same
side.

4. In cases on the regular docket (except where ques-
tions have been certified) one hour on each side, and no
more, will be allowed for the argument, unless more time
be granted before the argument begins. The time allowed
may be apportioned between counsel on the same side, at
their discretion; but a fair opening of the case shall be
made by the party having the opening and closing,.

5. In cases where questions have been certified to this
court three-quarters of an hour shall be allowed to each
side for oral argument.

6. In cases on the summary docket one-half hour on
each side, and no more, will be allowed for the argument.

29.

OPINIONS OF THE COURT.

1. All opinions of the court shall be handed to the clerk
immediately upon the delivery thereof. He shall cause
the same to be printed and shall deliver a copy to the
reporter.
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2. The original opinions shall be filed by the clerk for
preservation.

3. Opinions printed under the supervision of the justices
delivering the same need not be copied by the clerk into a
book of records; but at the end of each term he shall cause
them to be bound in a substantial manner, and when so
bound they shall be deemed to have been recorded.

30.
INTEREST AND DAMAGES.

1. Where judgments for the payment of money are af-
firmed, and interest is properly allowable, it shall be cal-
culated from the date of the judgment below until the
same is paid, at the same rate that similar judgments bear
interest in the courts of the State where such judgment
was rendered.

2. In all cases where an appeal delays proceedings on
the judgment of the lower court, and appears to have been
sued out merely for delay, damages at a rate not exceeding
10 per cent., in addition to interest, may be awarded upon
the amount of the judgment.

3. Paragraphs 1 and 2 of this rule shall be applicable
to decrees for the payment of money in cases in equity,
unless otherwise specially ordered by this court.

4. In cases in admiralty, damages and interest may be
allowed only if specially directed by the court.

31.
PROCEDENDO TO ISSUE ON DISMISSAL.

In all cases of the dismissal of any appeal or writ of
certiorari in this court, the clerk shall issue a mandate, or
other proper process, in the nature of a procedendo, to
the court below, so that further proceedings may be had
in such court as to law and justice may appertain. See
Rules 34 and 35.
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32.

COSTS.

1. In all cases where any appeal or writ of certiorari
shall be dismissed in this court, costs shall be allowed to
the appellee or respondent unless otherwise agreed by the
parties, except where the dismissal shall be for want of
jurisdiction, when only the costs incident to the motion to
dismiss shall be allowed.

2. In all cases of affirmance of any judgment or decree
by this court, costs shall be allowed to the appellee or re-
spondent unless otherwise ordered by the court.

3. In cases of reversal of any judgment or decree by this
court, costs shall be allowed to the appellant or peti-
tioner, unless otherwise ordered by the court. The cost of
the transcript of the record from the court below shall
be a part of such costs, and be taxable in that court as
costs in the case.

4. In cases where questions have been certified costs
shall be equally divided unless otherwise ordered by the
court, but where the entire record has been sent up (Rule
37, par. 2), and a decision is rendered on the whole matter
in controversy, costs shall be allowed as provided in para-
graphs 2 and 3 of this rule.

5. No costs shall be allowed in this court either for or
against the United States or an officer or agency thereof,
except where specially authorized by statute and directed
by the court.

6. When costs are allowed in this court, it shall be the
duty of the clerk to insert the amount thereof in the body
of the mandate, or other proper process, sent to the court
below, and annex to the same the bill of items taxed in
detail.

7. In pursuance of the Act of March 3, 1883, authoriz-
ing and empowering this court to prepare a table of fees
to be charged by the clerk of this court the following table
is adopted:
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For docketing a case and filing and indorsing the tran-
seript of the record, ten dollars.

For entering an appearance, twenty-five cents.

For entering a continuance, twenty-five cents.

For filing a motion, order, or other paper, twenty-five
cents.

For entering any rule or for making or copying any
record or other paper, twenty cents per folio of each one
hundred words.

For transferring each case to a subsequent docket and
indexing the same, one dollar.

For entering a judgment or decree, one dollar.

For every search of the records of the court, one dollar.

For a certificate and seal, two dollars.

For receiving, keeping, and paying money in pursuance
of any statute or order of court, two per cent. on the
amount so received, kept and paid.

For an admission to the bar and certificate under seal,
including filing of preliminary certificate and statements,
fifteen dollars.

For preparing the record or a transeript thereof for the
printer, in all cases, including records presented with peti-
tions for certiorari, indexing the same, supervising the
printing and distributing the printed copies to the justices,
the reporter, the law library, and the parties or their coun-
sel, eight cents per folio of each one hundred words; but
where the necessary printed copies of the record as printed
for the use of the court below are furnished, charges under
this item will be limited to any additions printed here
under the clerk’s supervision.

For making a manuseript copy of the record, when re-
quired under Rule 13, fifteen cents per folio of each one
hundred words, but nothing in addition for supervising
the printing.

For preparing, on filing, for the printer, petitions for
writs of certiorari, briefs, jurisdictional statements or mo-
tions when required by the Rules, or at the request of
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counsel when, in the opinion of the clerk, circumstances
require, indexing the same, changing record references to
conform to the pagination of the printed record, and
supervising the printing, five dollars for each such petition,
brief, jurisdictional statement or motion. Neither the
expense of printing nor the clerk’s supervising fee shall
be allowed as costs in the case.

For a mandate or other process, five dollars.

For filing briefs, five dollars for each party appearing.

For every printed copy of any opinion of the court or
any justice thereof, certified under seal, two dollars.

33.
REHEARING.

A petition for rehearing may be filed with the clerk, in
term time or in vacation, within twenty-five days after
judgment is entered, unless the time is shortened or en-
larged by order of the court, or of a justice thereof when
the court is not in session; and must be printed, briefly
and distinctly state its grounds, and be supported by a
certificate of counsel to the effect that it is presented in
good faith and not for delay. Such a petition is not sub-
ject to oral argument, and will not be granted, unless a
justice who concurred in the judgment desires it, and a
majority of the court so determines.

34.

MANDATES.

Mandates shall issue as of course after the expiration of
twenty-five days from the day the judgment is entered,
irrespective of the filing of a petition for rehearing, unless
the time is shortened or enlarged by order of the court, or
of a justice thereof when the court is not in session. (See
Rules 31 and 35.)

No mandate issues upon the denial of a petition for writ
of certiorari. Whenever application for a writ of certio-
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rari to review a decision of any court is denied, the clerk
shall enter an order to that effect, and shall forthwith
notify the court below and counsel of record.

35.
DISMISSING CASES IN VACATION.

Whenever the appellant and appellee in an appeal, or
the petitioner and respondent in a petition for or writ of
certiorari, shall in vacation, by their attorneys of record,
file with the clerk an agreement in writing that such ap-
peal, petition for or writ of certiorari shall be dismissed,
specifying the terms as respects costs, and shall pay to
the clerk any fees that may be due to him, it shall be the
duty of the clerk to enter such dismissal and to give to
either party requesting it a copy of the agreement filed;
but no mandate or other process shall issue on such dis-
missal without an order of the court. (See Rules 31 and
34.)

36.
APPEALS—BY WHOM ALLOWED—SUPERSEDEAS.

1. In cases where an appeal may be had from a district
court to this court the same may be allowed, in term time
or in vacation, by any judge of the district court, includ-
ing a circuit judge assigned thereto, or by a justice of this
court. In cases where an appeal may be had from a cir-
cult court of appeals to this court the same may be
allowed, in term time or in vacation by any judge of the
circuit court of appeals or by a justice of this court. In
cases where an appeal may be had from a state court
of last resort to this court the same may be allowed in
term time or in vacation by the chief justice or presiding
judge of the state court or by a justice of this court. The
judge or justice allowing the appeal shall take the proper
security for costs and sign the requisite citation and he
may also, on taking the requisite security therefor, grant
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a supersedeas and stay of execution or of other proceedings
under the judgment or decree, pending such appeal. See
Rev. Stat., sees. 1000 and 1007, paragraph 1 of Rule 10,
paragraph 2 of Rule 46, and Rule 62 (¢) of the Rules of
Civil Procedure. For stay pending application for review
on writ of certiorari see Rule 38, paragraph 6.

2. Supersedeas bonds must be taken, with good and suf-
ficient security, that the appellant shall prosecute his ap-
peal to effect, and answer all damages and costs if he fail
to make his plea good. Such indemnity, where the judg-
ment or decree is for the recovery of money not otherwise
secured, must be for the whole amount of the judgment or
decree, including just damages for delay, and costs and
interest on the appeal; but in all suits where the property
in controversy necessarily follows the event of the suit,
as in real actions, replevin, and suits on mortgages, or
where the property is in the custody of the marshal under
admiralty process, as in case of capture or seizure, or
where the proceeds thereof, or a bond for the value
thereof, is in the custody or control of the court, indemnity
1s only required in an amount sufficient to secure the sum
recovered for the use and detention of the property, and
the costs of the suit, and just damages for delay, and costs
and interest on the appeal.

37.

QUESTIONS CERTIFIED BY A CIRCUIT COURT OF APPEALS OR
THE UNITED STATES COURT OF APPEALS FOR THE DISTRICT
OF COLUMBIA.

(See Sec. 239 of the Judicial Code as amended by the Act of
February 13, 1925.)

1. Where a circuit court of appeals or the United States
Court of Appeals for the District of Columbia shall certify
to this court a question or proposition of law, concerning
which it desires instruction for the proper decision of a
cause, the certificate shall contain a statement of the
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nature of the cause and of the facts on which such ques-
tion or proposition of law arises. Questicns of fact can-
not be so certified. Only questions or propositions of law
may be certified, and they must be distinet and definite.

2. If in such a cause it appears that there is special rea-
son therefor, this court may on application, or on its own
motion, require that the entire record be sent up so that
it may consider and decide the whole matter in contro-
versy as upon appeal.

3. Where application is made for direction that the en-
tire record be sent up, the application must be accom-
panied by a certified copy thereof.

38.

REVIEW ON WRIT OF CERTIORARI OF DECISIONS OF STATE
COURTS, CIRCUIT COURTS OF APPEALS, AND THE UNITED
STATES COURT OF APPEALS FOR THE DISTRICT OF COLUMBIA.

(See Secs. 237 (b) and 240 (a) of the Judicial Code as amended by
the Act of February 13, 1925; also Act of March 8, 1934, and
Rules of Practice and Procedure, after plea of guilty, verdict or
finding of guilt, in Criminal Cases brought in the District Courts
of the United States and in the Supreme Ceurt of the Distriet of
Columbia, promulgated May 7, 1934.)

1. A petition for review on writ of certiorari of a de-
cision of a state court of last resort, a circuit court of ap-
peals, or the United States Court of Appeals for the Dis-
trict of Columbia, shall be accompanied by a certified
transcript of the record in the case, including the pro-
ceedings in the court to which the writ is asked to be
directed. For printing record see paragraph 7 of this
rule.

2. The petition shall contain a summary and short
statement of the matter involved; a statement particu-
larly disclosing the basis upon which it is contended that
this court has jurisdiction to review the judgment or de-
cree in question (See Rule 12, par. 1); the questions pre-
sented; and the reasons relied on for the allowance of the




RULES OF THE SUPREME COURT. k7

writ. Only the questions specifically brought forward by
the petition for writ of certiorari will be considered. A
supporting brief may be annexed to the petition or pre-
sented separately, but it must be direct and concise. (See
Rules 26 and 27.) A failure to comply with these require-
ments will be a sufficient reason for denying the petition.
See United States v. Rimer, 220 U. S. 547 ; Furness, Withy
& Co. v. Yang Tsze Insurance Assn., 242 U. S. 430;
Houston Oil Co. v. Goodrich, 245 U. S. 440; Layne &
Bowler Corporation v. Western Well Works, 261 U. S.
387, 392; Magnum Import Co. v. Coty, 262 U. S. 159, 163;
Southern Power Co. v. North Carolina Public Service Co.,
263 U. S. 508. Forty printed copies of the petition and
supporting brief shall be filed. The petition will be
deemed in time when it, the record, and the supporting
brief, are filed with the clerk within the period prescribed
by section 8 of the Act of February 13, 1925, except that
in cases of petition to this court for writ of certiorari to
review a judgment of a circuit court of appeals or of the
United States Court of Appeals for the District of Co-
lumbia in criminal cases within the provisions of the Act
of March 8, 1934, the petition shall be made within the
period prescribed pursuant to said Act in Rule XI of the
Rules of Practice and Procedure, promulgated May 7,
1934 (292 U. S. 661, 666).

3. Notice of the filing of the petition, together with a
copy of the petition, printed record and supporting brief,
shall be served by the petitioner on counsel for the re-
spondent within ten days after the filing (unless enlarged
by the court, or a justice thereof when the court is not in
session), and due proof of service shall be filed with the
clerk. If the United States, or an officer or agency there-
of, is respondent, the service of the petition, record and
brief shall be made on the Solicitor General at Washing-
ton, D. C. Counsel for the respondent shall have twenty
days, and where he resides in California, Oregon, Wash-
ington, Nevada, Idaho, Utah, Arizona, New Mexico, Colo-




718 RULES OF THE SUPREME COURT.

rado, Wyoming, Montana, or an outlying possession, shall
have twenty-five days (unless enlarged by the court, or
a justice thereof when the court is not in session), after
notice, within which to file forty printed copies of an
opposing brief, conforming to Rules 26 and 27. The
brief must bear the name of a member of the bar of this
court at the time of filing.

(a) If the date for filing a brief in opposition falls in
the summer recess, the brief may be filed within forty
days after the service of the notice, but this enlargement
shall not extend the time to a later date than September
10th.

4. Upon the expiration of the period for filing the re-
spondent’s brief, or upon an express waiver of the right
to file or the actual filing of such brief in a shorter time,
the petition, record and briefs shall be distributed by the
clerk to the court for its consideration.

(a) Timely reply briefs will be considered but distribu-
tion under this rule shall not be delayed pending the filing
of such briefs.

5. A review on writ of certiorari is not a matter of
right, but of sound judicial discretion, and will be granted
only where there are special and important reasons there-
for. The following, while neither controlling nor fully
measuring the court’s discretion, indicate the character of
reasons which will be considered:

(a) Where a state court has decided a federal question
of substance not theretofore determined by this court, or
has decided it in a way probably not in accord with appli-
cable decisions of this court.

(b) Where a circuit court of appeals has rendered a
decision in conflict with the decision of another circuit
court of appeals on the same matter; or has decided an
important question of local law in a way probably in con-
flict with applicable local decisions; or has decided an im-
portant question of federal law which has not been, but
should be, settled by this court; or has decided a federal
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question in a way probably in conflict with applicable
decisions of this court; or has so far departed from the
accepted and usual course of judicial proceedings, or so
far sanctioned such a departure by a lower court, as to
call for an exercise of this court’s power of supervision.

(e¢) Where the United States Court of Appeals for the
District of Columbia has decided a question of general
importance, or a question of substance relating to the
construction or application of the Constitution, or a treaty
or statute, of the United States, which has not been, but
should be, settled by this court; or where that court has
not given proper effect to an applicable decision of this
court. .

6. Section 8 (d) of the Act of February 13, 1925, pre-
seribes the mode of obtaining a stay of the execution and
enforcement of a judgment or decree pending an applica-
tion for review on writ of certiorari. The stay may be
granted by a judge of the court rendering the judgment
or decree, or by a justice of this court, and may be con-
ditioned on the giving of security as in that section pro-
vided. (See Rule 36.)

7. Upon receipt of the certified transeript of the record
the clerk shall make an estimate of the cost of printing the
record, his fee for preparing it for the printer and super-
vising the printing, and other probable fees, and shall fur-
nish the same to the party docketing the case. Upon pay-
ment of the amount estimated by the clerk, forty copies of
the record shall be printed, under his supervision, for the
use of the court and of counsel. But where the record
has been printed for the use of the court below and the
necessary copies as so printed are furnished, it shall not be
necessary to reprint it for this court, but only to print
such additions as may be necessary to show the pro-
ceedings in that court and the opinions there. When the
petition is presented it will suffice to furnish ten copies of
the record as printed below together with the proceedings

and opinion in that court; but if the petition is granted
133096°— 39— —46
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the requisite additional printed copies must be promptly
supplied, and if not available the record must be reprinted
under the supervision of the clerk.

8. Where it is necessary to print the record for the use
of this court counsel should stipulate to omit from the
printed record all matter not essential to a consideration
of the questions presented by the petition for the writ,
and when it is shown that unnecessary parts of the rec-
ord have been printed although a reasonable effort was
made by one of the parties to secure the printing of a
proper record, such order as to costs may be made as the
court shall deem proper.

39.

CERTIORARI TO A CIRCUIT COURT OF APPEALS OR THE UNITED
STATES COURT OF APPEALS FOR THE DISTRICT OF COLUMBIA
BEFORE JUDGMENT.

(See sec. 240 (a) of the Judicial Code as amended by the JAct of
February 13, 1925.)

Proceedings to bring up to this court on writ of cer-
tiorari a case pending in a circuit court of appeals or the
United States Court of Appeals for the District of Colum-
bia, before judgment is given in such court, should con-
form, as near as may be, to the provisions of Rule 38; and
similar reasons for granting or refusing the application will
be applied. That the public interest will be promoted by
prompt settlement in this court of the questions involved
may constitute a sufficient reason.

40.
QUESTIONS CERTIFIED BY THE COURT OF CLAIMS.

(See sec. 3 (a) of the Act of February 13, 1925.)

Where the Court of Claims shall certify to this court a
question of law, concerning which instructions are desired
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for the proper disposition of a case, the certificate shall
contain a statement of the case and of the facts on which
such question arises. Questions of fact cannot be certi-
fied. The certification must be confined to definite and
distinet questions of law.

41.

JUDGMENTS OF THE COURT OF CLAIMS—PETITIONS FOR
REVIEW ON CERTIORARI.

(See sec. 3 (b) of the Act of February 13, 1925.)

1. In any case in the Court of Claims where both par-
ties request in writing, at the time the case is submitted,
that the facts be specially found, it shall be the duty of
that court to make and enter special findings of fact as
part of its judgment.

2. In any case in that court where special findings of
fact are not so requested at the time the case is sub-
mitted, a party aggrieved by the judgment may, not later
than twenty days after its rendition, request the court
in writing to find the facts specially; and thereupon it
shall be the duty of the court to make special findings of
fact in the case and, by an appropriate order, to make
them a part of its judgment. The judgment shall be
regarded as remaining under the court’s control for this
purpose.

3. The special findings required by the two preceding
paragraphs shall be in the nature of a special verdict, and
shall set forth the ultimate facts found from the evidence,
but not the evidence from which they are found.

4. A petition to this court for a writ of certiorari to
review a judgment of the Court of Claims shall be accom-
panied by a certified transeript of the record in that court,
consisting of the pleadings, findings of fact, judgment and
opinion of the court, but not the evidence. The petition
shall contain a summary and short statement of the mat-
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ter involved ; the relevant parts of statutes involved (see
Rule 27 (f)); the questions presented; and the reasons
relied on for the allowance of the writ. Only the questions
specifically brought forward by the petition for writ of
certiorari will be considered. A supporting brief may be
annexed to the petition or presented separately, but it
must be direct and concise. (See Rules 26 and 27.) The
petition, brief and record shall be filed with the clerk
and forty copies shall be printed under his supervision.
The record shall be printed in the same way and upon the
same terms that records on appeal are required to be
printed. The estimated costs of printing shall be paid
within five days after the estimate is furnished by the
clerk and if payment is not so made the petition may be
summarily dismissed. When the petition, brief and rec-
ord are printed the petitioner shall forthwith serve copies
thereof on the respondent, or his counsel of record, and
shall file with the clerk due proof thereof.

5. Within twenty days after the petition, brief and
record are served (unless enlarged by the court, or a jus-
tice thereof when the court is not in session) the respond-
ent may file with the clerk forty printed copies of an
opposing brief, conforming to Rules 26 and 27. Upon the
expiration of that period, or upon an express waiver of
the right to file or the actual filing of such brief in a
shorter time, the petition, briefs and record, shall be dis-
tributed by the clerk to the court for its consideration.
(See Rule 38, par. 4 (a).)

The provision of subdivision (a) of paragraph 3 of Rule
38 shall apply to briefs in opposition to petitions for writs
of certiorari to review judgments of the Court of Claims.

6. The same general considerations will control in re-
spect of petitions for writs of certiorari to review judg-
ments of the Court of Claims as are applied to applica-
tions for such writs to other courts. (See par. 5 of Rule
38.)
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JUDGMENTS OF COURT OF CUSTOMS AND PATENT APPEALS
OR OF SUPREME COURT OF THE COMMONWEALTH OF THE
PHILIPPINES—PETITIONS FOR REVIEW ON CERTIORARI.

(See sec. 195 Judicial Code, as amended, or sec. 7 of the Act of
February 13, 1925.)

Proceedings to bring up to this court on writ of cer-
tiorari a case from the Court of Customs and Patent Ap-
peals or from the Supreme Court of the Commonwealth
of the Philippines should conform, as near as may be,
to the provisions of Rule 38. The same general considera-
tions which control when such writs to other courts are
sought will be applied to them.

43.
ORDER GRANTING CERTIORARI.

Whenever application for a writ of certiorari to review
a decision of any court is granted, the clerk shall enter an
order to that effect, and shall forthwith notify the court
below and counsel of record of the granting of the applica-
tion. The order shall direct that the certified transeript
of record on file here be treated as though sent up in re-
sponse to a formal writ. A formal writ shall not issue
unless specially directed.

44,
RULES, COSTS, FEES, ETC., ON CERTIORARL

Where not otherwise specially provided, the rules relat-
ing to appeals, including those relating to costs, fees and
interest, shall apply, as far as may be, to petitions for, and
causes heard on, certiorari.
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45.

CUSTODY OF PRISONERS PENDING A REVIEW OF PROCEEDINGS
IN HABEAS CORPUS.

(See Rev. Stat. sec. 765 and Act of February 13, 1925, sec. 6.)

1. Pending review of a decision refusing a writ of
habeas corpus, the custody of the prisoner shall not be
disturbed.

2. Pending review of a decision discharging a writ of
habeas corpus after it has been issued, the prisoner may
be remanded to the custody from which he was taken by
the writ, or detained in other appropriate custody, or en-
larged upon recognizance with surety, as to the court or
judge rendering the decision may appear fitting in the
circumstances of the particular case.

3. Pending review of a decision discharging a prisoner
on habeas corpus, he shall be enlarged upon recognizance,
with surety, for his appearance to answer and abide by
the judgment in the appellate proceeding; and if in the
opinion of the court or judge rendering the decision surety
ought not to be required the personal recognizance of the
prisoner shall suffice.

4. The initial order respecting the custody or enlarge-
ment of the prisoner pending review, as also any recogni-
zance taken, shall be deemed to cover not only the review
in the intermediate appellate court but also the further
possible review in this court; and only where special rea-
sons therefor are shown to this court will it disturb that
order, or make any independent order in that regard.

46.
REVIEW ON APPEAL.

1. Appeals to this ecourt from the district courts and the
circuit courts of appeals are not affected by the Act of Jan-
uary 31, 1928, or the amendatory Act of April 26, 1928,
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both of which are copied in the appendix hereto. Such
appeals, where admissible, must be sought, allowed and
perfected as provided in other statutes and in the rules of
this court. The Act of February 13, 1925, copied in the
appendix hereto, shows when an appeal is admissible and
when the mode of review is limited to certiorari.

2. Under the Act of January 31, 1928, as amended by
the Act of April 26, 1928, the review which theretofore
could be had in this court on writ of error may now be
obtained on an appeal. But the appeal thereby substi-
tuted for a writ of error must be sought, allowed and per-
fected in conformity with the statutes theretofore provid-
ing for a writ of error. The appeal can be allowed only
on the presentation of a petition showing that the case is
one in which, under the legislation in force when the Act
of January 31, 1928, was passed, a review could be had in
this court on writ of error. The petition must be accom-
panied by an assignment of errors (see Rule 9), and
statement as to jurisdiction (see Rule 12), and the judge
or justice allowing the appeal must take proper security
for costs and sign the requisite citation to the appellee.
See paragraph 1 of Rule 10 and paragraph 1 of Rule 36.
The citation must be served on the appellee or his counsel
and filed, with proof of service, with the clerk of the court
in which the judgment to be reviewed was entered. The
mode of obtaining a supersedeas is pointed out in para-
graph 2 of Rule 36.

47.

APPEALS UNDER THE ACT OF AUGUST 24, 1937.

Appeals to this court under the Act of August 24, 1937,
shall be governed, as far as may be, by the rules of this
court regulating the procedure on appeal in other cases
from courts of the United States; provided, however, that
when an appeal is taken under Section 2 of the Act the
service required by paragraph 2 of Rule 12 shall be made
on all parties to the suit other than the party or parties
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taking the appeal. The record shall be made up and the
case docketed in this court within sixty days from the
time the appeal is allowed.

48.

JOINT OR SEVERAL APPEALS OR PETITIONS FOR WRITS OF
CERTIORARI; SUMMONS AND SEVERANCE ABOLISHED.

Parties interested jointly, severally, or otherwise in a
judgment may join in an appeal or a petition for writ of
certiorari therefrom; or, without summons and severance,
any one or more of them may appeal or petition separately
or any two or more of them may join in an appeal or
petition.

49,

NO SESSION ON SATURDAY.

The court will not hear arguments or hold open sessions
on Saturday.
50.

ADJOURNMENT OF TERM.

The court will at every term announce, at least three
weeks in advance, the day on which it will adjourn, and
will not take up any case for argument, or receive any case
upon briefs, within two weeks before the adjournment,
unless otherwise ordered for special cause shown.

51.
ABROGATION OF PRIOR RULES.

These rules shall become effective February 27, 1939,
and be printed as an appendix to 306 U. S. The rules
promulgated June 5, 1928, appearing in 275 U. S., Appen-
dix, and all amendments thereof are rescinded, but this
shall not affect any proper action taken under them before
these rules become effective.




APPENDIX TO RULES.

JURISDICTIONAL ACTS.

Act or FEBRUARY 13, 1925.

Chapter 229, 43 Stat. 936.

(Amendments to June 29, 1938, included.)

An Act To amend the Judicial Code, and to further define the jurisdiction of
the circuit courts of appeals and of the Supreme Court, and for other purposes.

Be it enacted by the Senate and House of Representatives of the
United States of America in Congress assembled, That sections 128,
129, 237, 238, 239, and 240 of the Judicial Code as now existing be,
and they are severally, amended and reenacted to read as follows:

*Sec. 128 (a) The circuit court of appeals shall have appellate
jurisdiction to review by appeal final decisions—

First. In the distriet courts, in all cases save where a direct review
of the decision may be had in the Supreme Court under section 238.

Second. In the United States District Courts for Hawaii and for
Puerto Rico, in all cases.

Third. In the District Court for the District of Alaska, or any
division thereof, and in the District Court of the Virgin Islands, in
all cases; and in the United States District Court for the District
of the Canal Zone in the cases and modes prescribed in sections 61
and 62, title 7, Canal Zone Code (48 Stat. 1122).

Fourth. In the Supreme Courts of the Territory of Hawaii and
of Puerto Rico. In all cases, civil or eriminal, wherein the Con-
stitution or a statute or treaty of the United States or any authority
exercised thereunder is involved; in all other civil cases wherein the
value in controversy, exclusive of interests and costs, exceeds $5,000,
and in all habeas corpus proceedings.

Fifth. In the United States Court for China, in all cases.

(b) The Circuit court of appeals shall also have appellate juris-
diction—

*First. To review the interlocutory orders or decrees of the dis-
trict courts, including the District Courts of Alaska, Hawaii, Vir-
gin Islands and Canal Zone, which are specified in section 129,

* Amended, Act of June 20, 1938, Chapter 526, 52 Stat. 779.
* Amended by sec. 1, Act of April 11, 1928, Chapter 354, 45 Stat.
422.

27
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*Second. To review decisions of the district courts, under sec-
tion 9 of the Railway Labor Act.

(¢) The circuit courts of appeal shall also have an appellate and
supervisory jurisdiction under sections 24 and 25 of the Bank-
ruptey Act of July 1, 1898, over all proceedings, controversies, and
cases had or brought in the district courts under that Act or any
of its amendments, and shall exercise the same in the manner pre-
seribed in those sections; and the jurisdiction of the Circuit Court
of Appeals for the Ninth Circuit in this regard shall cover the
courts of bankruptey in Alaska and Hawaii, and that of the Cir-
cuit Court of Appeals for the First Circuit shall cover the court of
bankruptey in Porto Rico.

(d) The review under this section shall be in the following circuit
courts of appeal: The decisions of a district court of the United
States within a State in the circuit court of appeals for the circuit
embracing such State; those of the District Court of Alaska or any
divisions thereof, the United States district court, and the Supreme
Court of Hawaii, and the United States Court for China, in the
Circuit Court of Appeals for the Ninth Circuit; those of the United
States district court and the Supreme Court of Porto Rico in the
Circuit Court of Appeals for the First Circuit; those of the District
Court of the Virgin Islands in the Circuit Court of Appeals for the
Third Circuit; and those of the District Court of the Canal Zone
in the Circuit Court of Appeals for the Fifth Circuit.

(e) The circuit courts of appeal are further empowered to enforce,
set aside, or modify orders of the Federal Trade Commission, as
provided in section 5 of “An Act to create a Federal Trade Com-
mission, to define its powers and duties, and for other purposes,”
approved September 26, 1914; and orders of the Interstate Com-
merce Commission, the Federal Reserve Board, and the Federal
Trade Commission, as provided in section 11 of “An Act to sup-
plement existing laws against unlawful restraints and monopolies, and
for other purposes,” approved October 15, 1914,

Sec. 129. Where, upon a hearing in a district court, or by a judge
thereof in vacation, an injunction is granted, continued, modified,
refused, or dissolved by an interlocutory order or decree, or an ap-
plication to dissolve or modify an injunction is refused, or an Inter-
locutory order or decree is made appointing a receiver, or refusing
an order to wind up a pending receivership or to take the appropriate
steps to accomplish the purposes thereof, such as directing a sale or
other disposal of property held thereunder, an appeal may be taken

* Amended by sec. 13 (a), Act of May 20, 1926, Chapter 347, 44
Stat. 587.
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from such interlocutory order or decree to the circuit court of appeals;
and sections 239 and 240 shall apply to such cases in the circuit
courts of appeals as to other cases therein: Provided, That the appeal
to the circuit court of appeals must be applied for within thirty days
from the entry of such order or decree, and shall take precedence in
the appellate court; and the proceedings in other respects in the dis-
trict court shall not be stayed during the pendency of such appeal
unless otherwise ordered by the court, or the appellate court, or a
judge thereof: Provided, however, That the district court may, in its
discretion, require an additional bond as a condition of the appeal.

“(a) In all cases where an appeal from a final decree in admiralty
to the circuit court of appeals is allowed an appeal may also be
taken to said court from an interlocutory decree in admiralty de-
termining the rights and liabilities of the parties: Provided, That the
same is taken within fifteen days after the entry of the decree: And
provided further, That within twenty days after such‘entry the ap-
pellant shall give notice of the appeal to the appellee or appellees;
but the taking of such appeal shall not stay proceedings under the
interlocutory decree unless otherwise ordered by the district court
upon such terms as shall seem just.

°(b) That when in any suit in equity for the infringement of let-
ters patent for inventions, a decree is rendered which is final except
for the ordering of an accounting, an appeal may be taken from such
decree to the circuit court of appeals: Provided, That such appeal
be taken within thirty days from the entry of such decree or from
the date of this act; and the proceedings upon the accounting in the
court below shall not be stayed unless so ordered by that court during
the pendency of such appeal.

Sec. 237. (a) A final judgment or decree in any suit in the highest
court of a State in which a decision in the suit could be had, where
is drawn in question the validity of a treaty or statute of the United
States, and the decision is against its validity; or where is drawn in
question the validity of a statute of any State, on the ground of its
being repugnant to the Constitution, treaties, or laws of the United
States, and the decision is in favor of its validity, may be reviewed
by the Supreme Court upon a writ of error. The writ shall have the
same effect as if the judgment or decree had been rendered or passed
in a court of the United States. The Supreme Court may reverse,
modify, or affirm the judgment or decree of such State court, and
may, in its discretion, award execution or remand the cause to the
court from which it was removed by the writ.

* Act of April 3, 1926, Chapter 102, 44 Stat. 233.
* Act of February 28, 1927, Chapter 228, 44 Stat. 1261.




730 APPENDIX TO RULES.

(b) It shall be competent for the Supreme Court, by certiorari
to require that there be certified to it for review and determination,
with the same power and authority and with like effect as if brought
up by writ of error, any cause wherein a final judgment or decree
has been rendered or passed by the highest court of a State in which
a decision could be had where is drawn in question the validity of
a treaty or statute of the United States, or where is drawn in ques-
tion the validity of a statute of any State on the ground of its being
repugnant to the Constitution, treaties, or laws of the United States;
or where any title, right, privilege, or immunity is specially set up
or claimed by either party under the Constitution, or any treaty or
statute of, or commission held or authority exercised under, the
United States; and the power to review under this paragraph may
be exercised as well where the Federal claim is sustained as where it
is denied. Nothing in this paragraph shall be construed to limit or
detract from the right to a review on a writ of error in a case where
such a right is conferred by the preceding paragraph; nor shall the
fact that a review on a writ of error might be obtained under the
preceding paragraph be an obstacle to granting a review on certiorari
under this paragraph.

(e) If a writ of error be improvidently sought and allowed under
this section in a case where the proper mode of invoking a review
is by a petition for certiorari, this alone shall not be a ground for
dismissal; but the papers whereon the writ of error was allowed shall
be regarded and acted on as a petition for certiorari and as if duly
presented to the Supreme Court at the time they were presented
to the court or judge by whom the writ of error was allowed:
Provided, That where in such a case there appears to be no reasonable
ground for granting a petition for certiorari it shall be competent
for the Supreme Court to adjudge to the respondent reasonable dam-
ages for his delay, and single or double costs, as provided in section
1010 of the Revised Statutes.

Sec. 238. A direct review by the Supreme Court of an inter-
locutory or final judgment or decree of a district court may be had
where it is so provided in the following Acts or parts of Acts, and
not otherwise:

(1) Section 2 of the Act of February 11, 1903, “to expedite the
hearing and determination” of certain suits brought by the United
States under the antitrust or interstate commerce laws, and so forth.

(2) The Act of March 2, 1907, “providing for writs of error in
certain instances in criminal cases” where the decision of the dis-
triet court is adverse to the United States.

(3) An Act restricting the issuance of interlocutory injunctions
to suspend the enforcement of the statute of a State or of an order
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made by an administrative board or commission created by and
acting under the statute of a State, approved March 4, 1913, which
Act is hereby amended by adding at the end thereof, “The require-
ment respecting the presence of three judges shall also apply to the
final hearing in such suit in the distriet court; and a direct appeal
to the Supreme Court may be taken from a final decree granting
or denying a permanent injunction in such suit.”

(4) So much of “An Act making appropriations to supply urgent
deficiencies in appropriations for the fiscal year 1913, and for other
purposes,” approved October 22, 1913, as relates to the review of
interlocutory and final judgments and decrees in suits to enforce,
suspend, or set aside orders of the Interstate Commerce Commission
other than for the payment of money.

(5) Section 316 of “An Act to regulate interstate and foreign
commerce in livestock, livestock products, dairy products, poultry,
poultry products, and eggs, and for other purposes” approved August
15, 1921.

Sec. 239. In any case, civil or criminal, in & circuit court of ap-
peals, or in the Court of Appeals of the District of Columbia, the
court at any time may certify to the Supreme Court of the United
States any questions or propositions of law concerning which in-
structions are desired for the proper decision of the cause; and
thereupon the Supreme Court may either give binding instructions
on the questions and propositions certified or may require that the
entire record in the cause be sent up for its consideration, and there-
upon shall decide the whole matter in controversy in the same
manner as if it had been brought there by writ of error or appeal.

Sec. 240. (a) In any case, eivil or eriminal, in a eircuit court of
appeals, or in the Court of Appeals of the District of Columbia, it
shall be competent for the Supreme Court of the United States,
upon the petition of any party thereto, whether Government or
other litigant, to require by certiorari, either before or after a
judgment or decree by such lower court, that the cause be certified
to the Supreme Court for determination by it with the same power
and authority, and with like effect, as if the cause had been brought
there by unrestricted writ of error or appeal.

(b) Any case in a circuit court of appeals where is drawn in
question the validity of a statute of any State, on the ground of its
being repugnant to the Constitution, treaties, or laws of the United
States, and the decision is against its validity, may, at the election
of the party relying on such State statute, be taken to the Supreme
Court for review on writ of error or appeal; but in that event a
review on certiorari shall not be allowed at the instance of such
party, and the review on such writ of error or appeal shall be
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restricted to an examination and decision of the Federal questions
presented in the case.

(c) No judgment or decree of a circuit court of appeals or of
the Court of Appeals of the District of Columbia shall be subject to
review by the Supreme Court otherwise than as provided in this
section.

¢Sec. 2. That cases in a circuit court of appeals under section
9 of the Railway Labor Act; under section 5 of “An Act to create
a Federal Trade Commission, to define its powers and duties, and
for other purposes,” approved September 26, 1914; and under sec-
tion 11 of “An Act to supplement existing laws against unlawful
restraints and monopolies, and for other purposes,” approved
October 15, 1914, are included among the cases to which sections
239 and 240 of the Judicial Code shall apply.

Sec. 3. (a) That in any case in the Court of Claims, including
those begun under section 180 of the Judicial Code, that court at
any time may certify to the Supreme Court any definite and dis-
tinct questions of law concerning which instructions are desired for
the proper disposition of the cause; and thereupon the Supreme
Court may give appropriate instructions on the questions certified
and transmit the same to the Court of Claims for its guidance in the
further progress of the cause.

(b) In any case in the Court of Claims, including those begun
under section 180 of the Judicial Code, it shall be competent for the
Supreme Court, upon the petition of either party, whether Govern-
ment or claimant, to require, by certiorari, that the cause, including
the findings of fact and the judgment or decree, but omitting the
evidence, be certified to it for review and determination with the
same power and authority, and with like effect, as if the cause had
been brought there by appeal.

(e) All judgments and decrees of the Court of Claims shall be
subject to review by the Supreme Court as provided in this section,
and not otherwise.

Sec. 4. That in cases in the district courts wherein they exercise
concurrent jurisdiction with the Court of Claims or adjudicate claims
against the United States the judgments shall be subject to review in
the circuit courts of appeals like other judgments of the district courts;
and sections 239 and 240 of the Judicial Code shall apply to such cases
in the circuit courts of appeals as to other cases therein.

Sec. 5. That the Court of Appeals of the District of Columbia shall
have the same appellate and supervisory jurisdiction over proceedings,

® Amended by sec. 13 (b) of Act of May 20, 1926, Chapter 347,
44 Stat. 587.
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controversies, and cases in bankruptey in the District of Columbia that
a circuit court of appeals has over such proceedings, controversies,
and cases within its circuit, and shall exercise that jurisdiction in the
same manner as a cireuit court of appeals is required to exercise it.

"Sec. 6. (a) In a proceeding in habeas corpus in a district court,
or before a district judge or a circuit judge, the final order shall be
subject to review, on appeal, by the circuit court of appeals of the
circuit wherein the proceeding is had: Provided, however, That there
shall be no right of appeal from such order in any habeas corpus
proceeding to test the validity of a warrant of removal issued pur-
suant to the provisions of section 1014 of the Revised Statutes
(U. 8. C, title 18, sec. 591) or the detention pending removal pro-
ceedings. A circuit judge shall have the same power to grant writs
of habeas corpus within his circuit that a district judge has within
his district. The order of the circuit judge shall be entered in the
records of the district court of the district wherein the restraint
complained of is had.

(b) In such a proceeding in the District Court of the United
States for the Distriet of Columbia, or before a justice thereof, the
final order shall be subject to review on appeal, by the United States
Court of Appeals for the District of Columbia: Provided, however,
That there shall be no right of appeal from such order in any habeas
corpus proceeding to test the validity of a warrant of removal issued
pursuant to the provisions of section 1014 of the Revised Statutes
(U. 8. C, title 18, sec. 591) or the detention pending removal
proceedings.

(c) Sections 239 and 240 of the Judicial Code shall apply to
habeas corpus cases in the circuit courts of appeals and in the Court
of Appeals of the District of Columbia as to other cases therein.

(d) The provisions of sections 765 and 766 of the Revised Stat-
utes, and the provisions of an Act entitled “An Act restricting in
certain cases the right of appeal to the Supreme Court in habeas
corpus proceedings,” approved March 10, 1908, shall apply to appel-
late proceedings under this section as they have heretofore applied
to direct appeals to the Supreme Court.

Sec. 7. That in any case in the Supreme Court of the Philippine
Islands wherein the Constitution, or any statute or treaty of the
United States is involved, or wherein the value in controversy ex-
ceeds $25,000, or wherein the title or possession of real estate ex-
ceeding in value the sum of $25,000 is involved or brought in ques-
tion, it shall be competent for the Supreme Court of the United
States, upon the petition of a party aggrieved by the final judgment

" Amended, Act of June 29, 1938, Chapter 806, 52 Stat. 1232.
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or decree, to require, by certiorari, that the cause be certified to it
for review and determination with the same power and authority,
and with like effect, as if the cause had been brought before it on
writ of error or appeal; and, except as provided in this section, the
judgments and decrees of the Supreme Court of the Philippine
Islands shall not be subject to appellate review.

Sec. 8. (a) That no writ of error, appeal, or writ of certiorari,
intended to bring any judgment or decree before the Supreme Court
for review shall be allowed or entertained unless application there-
for be duly made within three months after the entry of such judg-
ment or decree, excepting that writs of certiorari to the Supreme
Court of the Philippine Islands may be granted where application
therefor is made within six months: Provided, That for good cause
shown either of such periods for applying for a writ of certiorari
may be extended not exceeding sixty days by a justice of the Supreme
Court,

(b) Where an application for a writ of certiorari is made with
the purpose of securing a removal of the case to the Supreme Court
from a circuit court of appeals or the Court of Appeals of the District
of Columbia before the court wherein the same is pending has given
a judgment or decree the application may be made at any time prior
to the hearing and submission in that court.

(¢) No writ of error or appeal intended to bring any judgment or
decree before a circuit court of appeals for review shall be allowed
unless application therefor be duly made within three months after
the entry of such judgment or decree.

(d) In any case in which the final judgment or deeree of any court
is subject to review by the Supreme Court on writ of certiorari,
the execution and enforcement of such judgment or decree may be
stayed for a reasonable time to enable the party aggrieved to apply
for and to obtain a writ of certiorari from the Supreme Court.
The stay may be granted by a judge of the court rendering the judg-
ment or decree or by a justice of the Supreme Court, and may be
conditioned on the giving of good and sufficient security, to be
approved by such judge or justice, that if the aggrieved party fails
to make application for such writ within the period allotted therefor,
or fails to obtain an order granting his application, or fails to make his
plea good in the Supreme Court, he shall answer for all damages and
costs which the other party may sustain by reason of the stay.

Sec. 9. That in any case where the power to review, whether in
the circuit courts of appeals or in the Supreme Court, depends upon
the amount or value in controversy, such amount or value, if not
otherwise satisfactorily disclosed upon the record may be shown and
ascertained by the oath of a party to the cause or by other competent
evidence.
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Sec. 10. That no court having power to review a judgment or
decree of another shall dismiss a writ of error solely because an
appeal should have been taken, or dismiss an appeal solely because
a writ of error should have been sued out; but where such error
oceurs the same shall be disregarded and the court shall proceed as
if in that regard its power to review were properly invoked.

SEc. 11. (a) That where, during the pendency of an action, suit,
or other proceeding brought by or against an officer of the United
States, or of the District of Columbia, or the Canal Zone, or of a
Territory or an insular possession of the United States, or of a
county, city, or other governmental agency of such Territory or
insular possession, and relating to the present or future discharge
of his official duties, such officer dies, resigns, or otherwise ceases to
hold such office, it shall be competent for the court wherein the
action, suit, or proceeding is pending, whether the court be one of
first instance or an appellate tribunal, to permit the cause to be
continued and maintained by or against the successor in office of
such officer, if within six months after his death or separation from
the office it be satisfactorily shown to the court that there is a
substantial need for so continuing and maintaining the cause and
obtaining an adjudication of the questions involved.

(b) Similar proceedings may be had and taken where an action,
suit, or proceeding brought by or against an officer of a State, or
of a county, city, or other governmental agency of a State, is pend-
ing in a court of the United States at the time of the officer’s death
or separation from the office.

(¢) Before a substitution under this section is made, the party
or officer to be affected, unless expressly consenting thereto, must be
given reasonable notice of the application therefor and accorded
an opportunjty to present any objection which he may have.

Sec. 12. That no district court shall have jurisdiction of any
action or suit by or against any corporation upon the ground that
it was incorporated by or under an Act of Congress: Provided, That
this section shall not apply to any suit, action, or proceeding brought
by or against a corporation incorporated by or under an Act of
Congress wherein the Government of the United States is the owner
of more than one-half of its capital stock.

Sec. 13. That the following statutes and parts of statutes be, and
they are, repealed:

Sections 130, 131, 133, 134, 181, 182, 236, 241, 242, 243, 244, 245,
246, 247, 248, 249, 250, 251, and 252 of the Judicial Code.

Sections 2, 4 and 5 of “An Act to amend an Act entitled ‘An
Act to codify, revise, and amend the laws relating to the judiciary,’
approved March 3, 1911,” approved January 28, 1915.

133096°—39——47




736 APPENDIX TO RULES.

Sections 2, 3, 4, 5, and 6 of “An Act to amend the Judicial Code,
to fix the time when the annual term of the Supreme Court shall
commence, and further to define the jurisdiction of that court,”
approved September 6, 1916.

Section 27 of “An Act to declare the purpose of the people of
the United States as to the future political status of the people of
the Philippine Islands, and to provide a more autonomous govern-
ment for those islands,” approved August 29, 1916.

So much of sections 4, 9, and 10 of “An Act to provide for the
bringing of suits against the Government of the United States,”
approved March 3, 1887, as provides for a review by the Supreme
Court on writ of error or appeal in the cases therein named.

So much of “An Act restricting in certain cases the right of ap-
peal to the Supreme Court in habeas corpus proceedings,” approved
March 10, 1908, as permits a direct appeal to the Supreme Court.

So much of sections 24 and 25 of the Bankruptey Act of July 1,
1898, as regulates the mode of review by the Supreme Court in the
proceedings, controversies, and cases therein named.

So much of “An Act to provide a civil government for Porto
Rico, and for other purposes,” approved March 2, 1917, as permits

a direct review by the Supreme Court of cases in the courts in
Porto Rico.

So much of the Hawaiian Organic Act, as amended by the Act
of July 9, 1921, as permits a direct review by the Supreme Court of
cases in the courts in Hawail.

So much of section 9 of the Act of August 24, 1912, relating to
the government of the Canal Zone as designates the cases in which,
and the courts by which, the judgments and decrees of the district
court of the Canal Zone may be reviewed.

Sections 763 and 764 of the Revised Statutes. ’

An Act entitled “An Act amending section 764 of the Revised
Statutes,” approved March 3, 1885.

An Act entitled “An Act to prevent the abatement of certain
actions,” approved February 8 1899,

An Act entitled “An Act to amend section 237 of the Judicial
Code,” approved February 17, 1922.

An Act entitled “An Act to amend the Judicial Code in refer-
ence to appeals and writs of error,” approved September 14, 1922.

All other Acts and parts of Acts in so far as they are embraced
within and superseded by this Act or are inconsistent therewith.

Sec. 14. That this Act shall take effect three months after its
approval; but it shall not affect cases then pending in the Supreme
Court, nor shall it affect the right to a review, or the mode or time
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for exercising the same, as respects any judgment or decree entered
prior to the date when it takes effect.
Approved, February 13, 1925.

Acr orF JaNUARY 31, 1928.

Chapter 14, 45 Stat. 54.

An Act In reference to writs of error

Be it enacted by the Senate and House of Representatives of the
United States of America in Congress assembled, That the writ of
error in cases, civil and criminal, is abolished. All relief which
heretofore could be obtained by writ of error shall hereafter be
obtainable by appeal.

Sec. 2. That in all eases where an appeal may be taken as of right
it shall be taken by serving upon the adverse party or his attorney
of record, and by filing in the office of the clerk with whom the order
appealed from is entered, a written notice to the effect that the
appellant appeals from the judgment or order or from a specified
part. thereof. No petition of appeal or allowance of an appeal shall
be required: Provided, however, That the review of judgments of
State courts of last resort shall be petitioned for and allowed in
the same form as now provided by law for writs of error to such
courts.

Act or ApriL 26, 1928.
Chapter 440, 45 Stat. 466.

An Act To amend section 2 of an Act entitled “An Act in reference to writs
of error,” approved January 31, 1928, Public, Numbered 10, Seventieth Con-
gress.

Be it enacted by the Senate and House of Representatives of the
United States of America in Congress assembled, That section 2 of
an Act entitled “An Act in reference to writs of error,” approved
January 31, 1928, Public, Numbered 10, Seventieth Congress, be,
and it is hereby, amended to read as follows:

“Sec. 2. The statutes regulating the right to a writ of error, defin-
ing the relief which may be had thereon, and prescribing the mode
of exercising that right and of invoking such relief, including the
provisions relating to costs, supersedeas, and mandate, shall be ap-
plicable to the appeal which the preceding section substitutes for a
writ of error.”
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Act or Aucust 24, 1937.
Chapter 754, 50 Stat. 751.

An Act To provide for intervention by the United States, direct appeals to
the Supreme Court of the United States, and regulation of the issuance of in-
junctions, in certain cases involving the constitutionality of Acts of Congress,
and for other purposes.

Be it enacted by the Senate and House of Representatives of the
United States of America in Congress assembled, That whenever the
constitutionality of any Act of Congress affecting the public interest
is drawn in question in any court of the United States in any suit
or proceeding to which the United States, or any agency thereof,
or any officer or employee thereof, as such officer or employee, is
not a party, the court having jurisdiction of the suit or proceeding
shall certify such fact to the Attorney General. In any such case
the court shall permit the United States to intervene and become a
party for presentation of evidence (if evidence is otherwise receiv-
able in such suit or proceeding) and argument upon the question
of the constitutionality of such Act. In any such suit or proceeding
the United States shall, subject to the applicable provisions of law,
have all the rights of a party and the liabilities of a party as to
court costs to the extent necessary for a proper presentation of the
facts and law relating to the constitutionality of such Act.

Sec. 2. In any suit or proceeding in any court of the United States
to which the United States, or any agency thereof, or any officer
or employee thereof, as such officer or employee, is a party, or in
which the United States has intervened and become a party, and
in which the decision is against the constitutionality of any Act of
Congress, an appeal may be taken directly to the Supreme Court of
the United States by the United States or any other party to such
suit or proceeding upon application therefor or notice thereof within
thirty days after the entry of a final or interlocutory judgment,
decree, or order; and in the event that any such appeal is taken,
any appeal or cross-appeal by any party to the suit or proceeding
taken previously, or taken within sixty days after notice of an appeal
under this section, shall also be or be treated as taken directly to
the Supreme Court of the United States. In the event that an appeal
is taken under this section, the record shall be made up and the case
docketed in the Supreme Court of the United States within sixty days
from the time such appeal is allowed, under such rules as may be
preseribed by the proper courts. Appeals under this section shall be
heard by the Supreme Court of the United States at the earliest pos-
sible time and shall take precedence over all other matters not of a
like character, This section shall not be construed to be in derogation
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of any right of direct appeal to the Supreme Court of the United
States under existing provisions of law.

.Sec. 3. No interlocutory or permanent injunction suspending or
restraining the enforcement, operation, or execution of, or setting
aside, in whole or in part, any Aet of Congress upon the ground that
such Act or any part thereof is repugnant to the Constitution of the
United States shall be issued or granted by any district court of the
United States, or by any judge thereof, or by any circuit judge act-
ing as district judge, unless the application for the same shall be
presented to a circuit or distriet judge, and shall be heard and deter-
mined by three judges, of whom at least one shall be a circuit judge.
When any such application is presented to a judge, he shall imme-
diately request the senior circuit judge (or in his absence, the pre-
siding circuit judge) of the circuit in which such distriet court is
located to designate two other judges to participate in hearing and
determining such application. It shall be the duty of the senior ecir-
cuit judge or the presiding circuit judge, as the case may be, to
designate immediately two other judges from such circuit for such pur-
pose, and it shall be the duty of the judges so designated to partici-
pate in such hearing and determination. Such application shall not
be heard or determined before at least five days’ notice of the hear-
ing has been given to the Attorney General and to such other persons
as may be defendants in the suit: Provided, That if of opinion that
irreparable loss or damage would result to the petitioner unless a
temporary restraining order is granted, the judge to whom the ap-
plication is made may grant such temporary restraining order at
any time before the hearing and determination of the application,
but such temporary restraining order shall remain in force only
until such hearing and determination upon notice as aforesaid, and
suech temporary restraining order shall contain a specific finding,
based upon evidence submitted to the court making the order and
identified by reference thereto, that such irreparable loss or damage
would result to the petitioner and specifying the nature of the loss
or damage. The said court may, at the time of hearing such appli-
cation, upon a like finding, continue the temporary stay or suspen-
sion, in whole or in part, until decision upon the application. The
hearing upon any such application for an interlocutory or per-
manent injunction shall be given precedence and shall be in every
way expedited and be assigned for a hearing at the earliest practi-
cable day. An appeal may be taken directly to the Supreme Court
of the United States upon application therefor or notice thereof
within thirty days after the entry of the order, decree, or judgment
granting or denying, after notice and hearing, an interlocutory or
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permanent injunction in such case. In the event that an appeal is
taken under this section, the record shall be made up and the case
docketed in the Supreme Court of the United States within sixty
days from the time such appeal is allowed, under such rules as may
be prescribed by the proper courts. Appeals under this section
shall be heard by the Supreme Court of the United States at the
earliest possible times and shall take precedence over all other mat-
ters not of a like character. This section shall not be construed to
be in derogation of any right of direct appeal to the Supreme Court
of the United States under existing provisions of law.

Sec. 4. Section 13 of the Judicial Code, as amended (U. S. C,,
1934 edition, title 28, sec. 17), is hereby amended to read as follows:

“Sec. 13. Whenever any district judge by reason of any disabil-
ity or absence from his district or the accumulation or urgency of
business is unable to perform speedily the work of his district, the
senior circuit judge of that circuit, or, in his absence, the circuit
justice thereof, shall designate and assign any district judge of any
district court within the same judicial circuit to act as district judge
in such district and to discharge all the judicial duties of a judge
thereof for such time as the business of the said district court may
require. Whenever it is found impracticable to designate and
assign another district judge within the same judicial eircuit as
above provided and a certificate of the needs of any such district
1s presented by said senior circuit judge or said circuit justice to the
Chief Justice of the United States, he, or in his absence the senior
associate justice, shall designate and assign a district judge of an
adjoining judicial circuit if practicable, or if not practicable, then
of any judicial ecircuit, to perform the duties of district judge and
hold a district court in any such district as above provided: Pro-
vided, however, That before any such designation or assignment is
made the senior circuit judge of the circuit from which the desig-
nated or assigned judge is to be taken shall consent thereto. All des-
ignations and assignments made hereunder shall be filed in the office
of the clerk and entered on the minutes of both the court from and
to which a judge is designated and assigned, as well as on the
minutes of the Supreme Court of the United States, to the clerk of
which both of such other clerks shall immediately report the fact
and period of assignment.”

SEc. 5. As used in this Act, the term “court of the United States”
means the courts of record of Alaska, Hawaii, and Puerto Rico, the
United States Customs Court, the United States Court of Customs
and Patent Appeals, the Court of Claims, any district court of the
United States, any circuit court of appeals, and the Supreme Court
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of the United States; the term “district eourt of the United States”
includes the District Court of the United States for the District of
Columbia; the term “circuit court of appeals” includes the United
States Court of Appeals for the Distriet of Columbia; the term
“circuit” includes the District of Columbia; the term “senior circuit
judge” includes the Chief Justice of the United States Court of
Appeals for the District of Columbia; and the term “judge” includes
justice.
Approved August 24, 1937.
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