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Petitioners suggest that the rule just laid down may 
hâve the effect of penalizing the unsecured creditors for 
the précaution of the receiver in litigating doubtful daims 
asserted against segregated assets. This could be true 
only where the interest accruing to the secured creditors 
during the pendency of the litigation exceeds the appré-
ciation in value of, and the income from, the security. 
And since in many cases if the receiver is successful his 
conduct of the litigation will inure to the advantage of 
the general creditors, they may fairly be charged with the 
expenses of contesting the claim, including interest by 
way of damages. Cf. Chemical National Bank v. Arm-
strong, supra, 59 Fed. at 384.

Affirmed.

Mr . Justice  Cardozo  took no part in the considéra-
tion or decision of this case.
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Under § 610 of the Revenue Act of 1928, barring suits in the name 
of the United States to recover amounts erroneously refunded, 
unless brought within two years “after the making of such re- 
fund,” the period of limitation begins to run, not from the time of 
the allowance of the refund (the date when the Commissioner 
approves the schedule of overassessments), but from the time 
of its payment. P. 416.

91 F. 2d 547, reversed.

Certiorari , 302 U. S. 678, to review the affirmance of 
a judgment for the taxpayer in a suit by the United States 
to recover an erroneous refund of taxes.

Mr. Arnold Raum, with whom Solicitor General Reed, 
Assistant Solicitor General Bell, Assistant Attorney Gen- 
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eral Morris, and Messrs. Sewall Key and J. Louis Monarch 
were on the brief, for the United States.

Mr. Claude C. Smith, with whom Messrs. Russell Duane 
and Sanford D. Beecher were on the brief, for respond-
ent.

Mr . Just ice  Black  delivered the opinion of the 
Court.

Under the Revenue Act of 1928,1 forbidding suit by 
the United States to recover an erroneous tax refund un- 
less brought “within two years after the making of such 
refund,” does the two year limitation begin when the 
refund is allowed or when it is paid?

The Court of Appeals affirmed2 the District Court’s 
judgment holding the Government barred by this limi-
tation because the présent suit was not brought within 
two years after the Commissioner allowed the refund by 
signing the schedule of over-assessments.

The facts show that:
March 15, 1932, the? Commissioner erroneously ap- 

proved a refund of taxes paid by respondent for the year 
1929. April 30, 1932, a check was mailed to the taxpayer 
for this erroneous refund. April 26, 1934, more than two 
years after the allowance of the refund, but less than two 
years after actual payment, the Government brought 
this suit to recover the erroneous refund.

The Government by appropriate action can recover 
funds which its agents hâve wrongfully, erroneously, or 
illegally paid.3 “No statute is necessary to authorize 
the United States to sue in such a case. The right to sue 
is independent of statute, . . .” United States v. Bank 
of the Metropolis, 15 Pet. 377, 401. Section 610 of the 

1 Revenue Act of 1928, c. 852, 45 Stat. 791, § 610.
2 91 F. (2d) 547.
3 Wisconsin Central Railroad v. United States, 164 U. S. 190, 212; 

see United States v. Burchard, 125 U. S. 176, 180, 181.
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1928 Act, relied upon as barring recovery of this erron- 
eous and unwarranted tax refund, does not grant the 
Government a new right, but is a limitation of the 
Government’s long-established right to sue for money 
wrongfully or erroneously paid from the public treasury. 
Ordinarily, recovery of Government funds, paid by mis- 
take to one having no just right to keep the funds, is not 
barred by the passage of time.4 There is no contention 
here that respondent has any right to retain this refund 
erroneously paid by the Government. His defense is 
that the statutory bar prevents recovery. The Govern-
ment’s right to recover funds, from a person who received 
them by mistake and without right, is not barred unless 
Congress has “clearly manifested its intention”6 to raise 
a statutory barrier.

Section 610—urged by respondent as a statutory bar-
rier—requires that the Government bring suit “before the 
expiration of two years after the making of such [erro- 
neous] refund. . . .” Respondent contends that the 
Revenue Act of 19326 indicated Congressional intent to 
designate the date of dllowance of a refund (the date the 
Commissioner signs the schedule of over-assessments) as 
the date of refund for computing the period of limitations 
under § 610. The 1932 Act provides:

“Where the Commissioner has (before or after June 6, 
1932) signed a schedule of overassessments in respect of 
any internai revenue tax imposed by [the Revenue Act 
of 1932] or any prior revenue Act, the date on which 
he first signs such schedule (if after May 28, 1928) 
shall be considered as the date of allowance of refund or 
crédit in respect of such tax.” This Act in no manner

4 Grand Trunk Western Ry. Co. v. United States, 252 U. S. 112, 
121.

5 Compare, United States v. Nashville, C. & St. L. Ry. Co., 118 
U. S. 120, 125.

6 Revenue Act of 1932, c. 209, 47 Stat. 169, § 1104.
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relates to limitations on suits for erroneous refunds. It 
has no purpose in common with § 610 of the 1928 Act. 
The 1932 Act throws no light on the meaning of § 610.

Section 610 is clear when its words are given their com- 
monly accepted import. “Congress may well be supposed 
to hâve used language in accordance with the common 
understanding.”7 Webster’s New International Diction- 
ary (2d ed., Unabridged) defines “refund” as “that which 
is refunded” and defines the transitive verb as: “to re- 
turn (money) in restitution, repayment . . ” Only by 
ignoring the common understanding of words could “mak- 
ing ... [a] refund” be considered synonymous with 
“allowing a refund.”

That Congress had in mind the separate and distinct 
meanings of these two expressions is clearly demonstrated 
in House Report No. 2, 70th Congress, lst Session, p. 34, 
35, containing the Committee Report on the Revenue 
Act of 1928:

“The section (610) provides that any erroneous refund, 
. . . may be recovered by suit brought in the name of 
the United States if such suit is begun within two years 
after the making of the refund.”

Immediately following, in referring to § 614, the Report 
stated :

“The principal change made in existing law is that in 
the case of a refund the interest period now terminâtes 
with the allowance of the refund, a date which often pré-
cédés the actual making of the refund . .

The Commissioner’s signature on a schedule of over- 
assessments does not finally establish a claimant’s right 
to a refund and does not preclude further investigation 
and considération of the claim. The Commissioner could 
later take his signature from the schedule and as pointed 
out by this Court might—even after a check was signed 

7 Union Pacific R. Co. v. Hall, 91 U. S. 343, 347.
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and mailed—cancel the payment and revoke the authority 
of payment erroneously made.8

It would require language so clear as to leave room for 
no other reasonable construction in order to induce the 
belief that Congress intended a statute of limitations to 
begin to run before the right barred by it has accrued. 
Obviously, the Government had no right to sue this tax- 
payer to recover money before money had been paid to 
him. The construction urged by respondent would allow 
the statute of limitations to begin to run against recovery 
on an erroneous payment before any such payment is 
made. As said by a House Committee in reporting on a 
statute of limitations contained in a revenue act,9 “Logi- 
cally the period of limitation should run from the date 
of payment, since it is at that time that the right ac-
crues.”

We are of opinion that Congress did not intend the 
limitations of § 610 to run against the Government until 
the Government’s right “has accrued in a shape to be 
effectually enforced.”10

This statute does not begin to run against the Govern-
ment when a claim is erroneously allowed. It begins to 
run from the date of payment. The judgment below is 
not in accord with this construction of the statute 
and is

Reversed.

Mr . Justic e Cardozo  and Mr . Justice  Reed  took no 
part in the considération or decision of this case.

8 Daube v. United States, 289 U. S. 367, 372.
9 House Report No. 179, 68th Congress, Ist Session, p. 27.
10 Cf., Borer v. Chapman, 119 U. S. 587, 602.
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