
APPENDIX

For the possible assistance of those who may find occa-
sion to study the application of the National Labor Rela-
tions Act of July 5,1935, or any similar federal legislation, 
to industrial activities which are claimed to be purely 
local in character, this Appendix deals with oral argu-
ments presented by counsel in four of the cases reported 
earlier in the volume. The cases and the arguments are 
arranged in the order in which they were heard. The 
attempt is to set forth, by summary and by direct quota-
tion, what was said concerning the principal issues of law. 
Space limits have required much condensation, especially 
of later arguments involving points argued previously 
by other counsel. What purports to be a full transcript 
of all will be found in Sen. Doc. 52, 75th Cong., 1st Sess.

Associated Press v. National Labor Board, 301 U. S. 103

Mr . John  W. Davis , on behalf of the Associated Press, 
after stating the case:

“This case does not turn in any sense on the subject 
of collective bargaining, its merits, or its demerits, its 
wisdom or its unwisdom, its blessings or its injury, its 
virtue or its vice, or on the right and power of laborers 
of all characters to unionize for common purposes if they 
see fit. The right to combine for such a lawful purpose 
has in many years not been denied by any court, said 
Your Honors in American Steel Foundries n . Tri-City 
Trades Council, 257 U. S. 184, and not since the antique 
doctrine that a combination of men to raise their wages 
constituted an illegal restraint of trade finally perished 
from the reports has the right itself, so far as I know— 
the right per se, the naked right—been denied by any
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judicial tribunal in this country. It may be abused, no 
doubt has been abused, but its existence does not derive 
from, any declaration contained in this statute or in 
any other, because it antedates the statutes and was the 
subject of judicial recognition long before this Act or any 
similar Act was passed.

“What is involved here is the power of the Federal 
Government to make collective bargaining compulsory in 
all the industries of this country. We challenge that 
power.

“This case does not turn, in the second place, on the 
question whether or not the Associated Press is engaged, 
as to some of its activities, in interstate commerce. Some 
of its activities may be conceded to constitute interstate 
commerce. It is equally clear, as we think, that some of 
its activities do not constitute interstate commerce, and 
we think it to be clear that, as to its editorial employees, 
their duties are no more interstate commerce than those 
of a draftsman engaged in drawing plans for a steel mill 
or those of the tenders of looms in a textile factory.

“And, in the third place, this case does not turn upon 
the reason or unreason of Watson’s discharge. There was 
nothing about his discharge which could give any right 
of action, this Act aside. He was an employee at will, 
for no fixed term, and both he and his employer had the 
right, at law, to terminate that relationship whenever 
they saw fit, without incurring any financial or other 
responsibility. Neither was it such a relationship as a 
court of equity could have enforced; for, of course, the 
doctrine only needs to be stated that a court of equity 
will not enforce a contract for the performance of per-
sonal services. . . .

“We assert that the Act is not a valid exercise of the 
commerce power, either in general or in its application 
to the Associated Press. We assert that the Act by its 
scope outruns the commerce power and is an effort to
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regulate matters that fall far outside of the field, and that 
this appears in the Act itself, from its preamble, from 
its definitions, from its operative or effective sections, 
and from its legislative history. I think there shines 
through the Act a clear and studied purpose on the part 
of Congress to bring all the industries of the country, as 
far as language can accomplish it, within the reach of 
the supervision of the National Labor Relations Board. 
. . . The recital of purposes and reasons is coextensive 
with the entire industrial and commercial life of the 
country, and no regulation, presumably, which could at-
tain that end could possibly reach these objectives unless 
it were all-inclusive. Regulations devoted only to those 
employees who could be found to be engaged in the act 
of interstate commerce could not alone preserve the 
economic level of the country or prevent this alleged 
injury to the general market and the maintenance of 
prices. . . .

“An employee who has been wrongfully discharged 
remains an employee under the terms of the Act until 
he has found another job.”

The definitions, ‘employer,’ ‘employee/ ‘commerce,’ 
‘affecting commerce,’ and ‘labor dispute’ reveal the effort 
to include in the Act all the. industries of the country. 
Under § 8, an employer dare not even make a contribu-
tion to a union of his employees, no matter how inde-
pendent it may be; he can not let them confer with him, 
without their losing time and pay—unless permitted by 
the Labor Board. “That covers, of course, the whole life 
of the employee. There must be no discrimination as to 
hire or tenure or any condition—no shift of work, no 
assignment from one shop to the other, if there is an 
underlying purpose thereby to encourage or discourage 
membership in any labor organization. It confers, as 
the Circuit Court of Appeals of California has said, and 
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undertakes to confer, a civil-service status upon every 
employee so that whenever there is any shift in his re-
lationship toward his employer, he may assert a coercive 
purpose and may take his case before the National Labor 
Relations Board or its divisions. The employer may not 
discharge his employee because of his membership in an 
organization. He may not discriminate against him be-
cause of his membership in a labor organization. But 
he may make a contract with the labor organization by 
virtue of which he will discriminate against those who 
are not members of it. In other words, there is an 
open declaration, we think, that the purpose of the Act 
is to make the closed shop universal and compulsory. In 
these effective clauses there is no phrase confining the 
employers and employees intended to those engaged in 
interstate commerce.

“The next section of the Act provides for representa-
tives and elections. The minority who do not belong to 
the unit selected as the exclusive agent for bargaining 
but are to be bound by it nevertheless, either individually 
or as a group, have preserved to them the right of peti-
tion—and nothing more—for under the terms of the Act 
the contract which is made by the selected majority is 
binding upon them and upon their employer as well. 
The unit for collective bargaining is to be selected by the 
Board, and no standard is set up by which the Board 
may exercise that duty of selection; no guide is offered 
to them in deciding what is the appropriate unit, whether 
it is the factory unit, or the trade unit, or the craft unit, 
or the plant unit. The Board is given uncontrolled dis-
cretion to name the unit appropriate, and, when the unit 
has been named, a majority of that unit binds everybody 
in the plant.

“The learned Solicitor General insists that, in reading 
the Act as I have just done, and as we read it in our 
brief, we are entirely too literal about it; that the Act
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bears a construction more benign than we would give to 
it; that we must start with the assumption that Con-
gress did not intend to exceed its jurisdiction over inter-
state commerce, and that there are lodged in the Act 
here and there technical phrases upon which that con-
struction can be based. Whether that construction 
would save them in this case is a question I shall come to 
in a moment. But as to the all-inclusive character of the 
Act, it is asserted that the definition defines interstate 
commerce in the orthodox terms. It then passes on to a 
section in which they undertake to define ‘affecting com-
merce,’ being careful, however, in that definitive clause 
not to use the words ‘directly affecting commerce.’

“And finally we come to section 10 (a).... The em-
ployer and employee can no longer set up their own arbi-
tral machinery. The power of the Board is to be exclu-
sive. In that there is the phrase ‘prevent any person 
from engaging in any unfair labor practice affecting com-
merce’—not ‘directly affecting commerce,’ not ‘affecting 
commerce’.as that phrase has been defined by the prior 
decisions of this Court. And if we want any light on 
the subject as to what, in the opinion of the Board, is 
to be the interpretation of that clause, we only have to 
turn to their decisions. That clause, says the learned So-
licitor General, imposes upon the Board a duty to in-
quire, in each case, whether the dispute does or does not 
affect commerce. It is left to the Board, by what he is 
pleased to call an ad hoc application of the statute, to 
determine whether the instant controversy is within or 
without the congressional intent.

“But as for producing industries in the country, the 
decisions of the Labor Board, which are now available in 
printed form as a public document, demonstrate that the 
only test the Board has ever applied as to whether any 
controversy, large or small, affected commerce, was 
whether the raw materials of the industry, in whole or
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in part, were drawn from without the State, and whether 
the finished products, in whole or in part, were shipped 
without the State after they were finished. Wherever 
the Board has found those circumstances to exist, it has 
declared, as the basis of its jurisdiction, that it has de-
tected a flow of commerce; and as you read the decisions 
of the Board, you can only conclude that the word 'flow’ 
is to them the grand omnific word that disposes of all 
their doubts and controversies, and wherever they find 
any prior or any subsequent movement in interstate 
commerce, they describe the result as a ‘flow,’ and they 
proceed to adjudicate. ... I make no complaint of the 
triviality in many of these cases. If this law is a law at 
all, it must apply to the great and the small alike. If this 
theory of interstate commerce can support this sort of 
intrusion, then it must be clear that no workman in the 
United States in any of its productive industries, can be 
discharged, or even the terms or place of his daily labor 
altered, without a hearing before the National Labor 
Board. The very magnitude of the probable task ought 
to be enough to make men of average humility shrink 
from its assumption.

“The universality of this Act, reading its preamble, 
reading its effective clauses, is its very bone and sinew, 
and it appears so from the reports of the committees of 
Congress that had it in their charge. As a regulation 
of commerce we are to penetrate into the economic 
life of the country and undertake to preserve the ‘balance 
of economic forces’ upon which the full flow of commerce 
is said to depend.

“If the Act lacks the universality that I assert, a univer-
sality which must be necessarily fatal to it; if it admits 
the construction which the learned Solicitor General 
would put upon it in order to preserve some part of its 
efficiency, will that construction, applied to the instant 
case, make out of the relations between the Associated
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Press and its editorial employees anything that, by the 
remotest stretch of the human imagination, can be con-
sidered commerce between States?

“I take it that there are some axioms which have set-
tled into the jurisprudence of this country too firmly for 
disturbance. I take it that no man will pretend that 
the power of Congress is not confined to interstate com-
merce and those matters which directly affect it; that 
interstate commerce itself is an act performed, as one 
of the decisions said, by the labor of men with the help 
of things, and that it is only when men are engaged in 
the act itself, or when they are engaged in activities that 
directly affect the performance of that act by others, 
that they come within reach of the federal power.

“I suppose, contrary to what one sometimes hears, that 
no one will seriously try to argue in this Court that the 
right to engage in interstate commerce is a privilege and 
not a natural right, antedating the Constitution as it 
does. It is not to be granted or withheld at the mere will 
and pleasure of Congress. It is to be protected against 
interruption. It is to be guided by rules appropriate to 
its exercise, and its abuse by acts which would be injur-
ious to the pubic welfare is to be prevented.

“So far, and no farther, as I contend, can the Congres-
sional power extend.

“What is the pedigree of necessity that they think sup-
ports the Act so far as the Associated Press is concerned? 
They say the Associated Press is engaged in interstate 
commerce. This Act regulates the Associated Press. 
Therefore, this Act regulates interstate commerce. And, 
if the faint glimmerings of my collegiate logic remain 
with me, I think that syllogism has the fallacy of the 
undistributed middle. The Associated Press is engaged 
in the dissemination of news. The dissemination of news 
constitutes interstate commerce. News cannot be dis-
seminated unless it is gathered. News after it is gathered
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cannot be used until it has been written. Editorial 
writers are necessary both to edit and to gather the news, 
and, if no news is gathered, no news can be transmitted. 
Editorial writers, being like most artists, perhaps, tem-
peramental, must be of a contented mind before they 
can efficiently perform their duties. A contented mind 
can only be based upon satisfactory working conditions, 
hours, and terms of payment. Satisfactory working con-
ditions, hours, and terms of payment can only be brought 
about by collective bargaining. Ergo, to force the Asso-
ciated Press to engage in collective bargaining is a bona- 
fide regulation of commerce.

“That, I respectfully submit, is nothing but a repeti-
tion in argumentative form of the nursery rhyme about 
The House that Jack Built. . . .

“I repeat what I have said before, and what I shall 
perhaps repeat in another branch of this argument: The 
Associated Press is not an instrumentality of commerce. 
It is not a railroad. And I shall not enter at all into the 
scope of the Congressional power in regulating the labor 
relations between the railroads and their employees. 
They, it may be said, are dedicated, by their being and 
by their consent, to a continuous public service, and it 
may be that anything necessary to preserve the con-
tinuity of that service, which is the law of their nature, is 
within the power of the regulatory body. But there is 
nothing of that sort with this Associated Press here. It 
is not a carrier for hire.

“These editorial employees are engaged—in the court 
below I used the phrase fin the manufacture of news,’ 
and the double implication of that word caused me some 
embarrassment. Therefore I do not use that phrase here. 
They are engaged in the production of news, in its ob-
tainment, in its formulation, in its preparation—as truly 
a productive energy as that of the roller in the steel mill, 
or the herder of cattle on the western plains, or the agri-
cultural laborer on his farm.



APPENDIX. 727

Associated Press v. Labor Board.

“Of course, the Government is driven to some very 
old means in order to sustain its contention on this sub-
ject. We hear again of the ‘throat’ cases, Stafford v. 
Wallace, 258 U. S. 495, and the rest. We hear of the 
railroad case, Texas & New Orleans R. Co. v. Brother-
hood of Railway Clerks, 281 U. S. 548. We hear of the 
strike cases, Coronado Coal Co. v. United Mine Workers, 
268 U. S. 295, and so forth.

“Your Honors are so familiar with that that a word in 
differentiation would indicate our point of view. There 
is no ‘throat’ here. There is no ‘current’ here. We do 
not sit like the stockyards, astride a current of commerce 
which other men are trying to conduct, and which, by 
the Stock Yards Act, they were forbidden to interrupt. 
This is our commerce, and what this law proposes when 
applied to us, is to regulate us, not in order that we may 
be prevented from interrupting the commerce from other 
people, but to regulate us in order that we may be pre-
vented from interrupting our own business—which is a 
horse of a very different color.

“The railroad cases stand on their own footing. I was 
interested to notice the effort made by the learned op-
ponent’s brief to bring the doctrine of the strike cases 
to the support of this Act. In the strike cases, as Your 
Honors have pointed out, there was a clear intent to in-
terrupt interstate commerce, and interstate commerce 
was the object of attack. Here is the reasoning by which 
this Act is supposed to bear on that situation. ‘Conse-
quently,’ says my learned friend, where the situation in a 
particular enterprise—and this Act, if I am right, em-
braces all enterprises—‘presents a reasonable likelihood’— 
there is no question here of certainty or inevitable re-
sult—where the situation in a particular enterprise 
presents a reasonable likelihood that a dispute, if it 
occurred—and we are supposed to imagine a dispute 
occurring—would involve an intent—this hypothetical
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dispute would involve a hypothetical intent to restrain 
commerce—then the Board can apply the statute to that 
enterprise.

“There is a chain of hypotheses. You must first hy-
pothesize a reasonable likelihood. You must next im-
agine a dispute, and, as a third hypothesis, grounded upon 
the other two, you must imagine that those who en-
gage in the dispute would have an intent to restrain com-
merce, and, then on that hypothesis, you take possession 
of the enterprise and regulate it.

“So much for the interstate commerce features of the 
Act, which I lay aside.

“The second point is that the statute is a direct viola-
tion of the Fifth Amendment, and it is so because it is 
an invasion of freedom of contract between an employer 
and an employee who are engaged in a wholly private 
occupation, as to which invasion no emergency exists, or 
is so much as alleged. It is a sweeping undertaking to 
regulate the right of men to sell their labor, and the 
right of men to buy.

“We understood that under Adair v. United States, 208 
U. S. 161, Coppage v. Kansas, 236 U. S. 1, and Wolff 
Packing Co. v. Court of Industrial Relations, 262 U. S. 
522, the power of the legislature to compel continuity in a 
business can only arise where the obligation of continued 
service by the owner and his employees is direct and is 
assumed when the business is entered upon. That is the 
criterion. And in normal relations between employer 
and employee, no Government, on the Fifth Amendment 
standard, can undertake to step in and make contracts 
in their name.

“We assert that the Act is bad under the Fifth Amend-
ment not only because it imposes this compulsory col-
lective bargaining, from which all permissive features 
have been removed; not only because of its scope; but 
because of the methods to which resort is had.
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“The learned Solicitor General says that that question 
is not in this case; that we are not concerned with the 
compulsory bargaining which the Act undertakes to pro-
vide, because that hand has not yet been laid upon us; 
that we are only entitled to concern ourselves with the 
discharge of this particular employee and the demand for 
his reinstatement.

“To which our answer is, first, that the Act is an en-
tirety; that it is impossible to read the Act and conclude 
that it is susceptible of any separation; that the whole 
declared object and purpose of the Act fall unless com-
pulsory collective bargaining is attained. Furthermore, 
in the order which the Board entered against us, requir-
ing us to reinstate this employee, it also required us to 
abstain from restraining, interfering with, or coercing 
him in his right to bargain collectively, as declared by 
section 7 of the Act. . . .

“But let me indicate what are the specific points on 
which we think these provisions of the Act are arbitrary 
and unreasonable.

“The first is that the employer, and the employer alone, 
is bound by this mandate. It is only the employer who 
can be compelled to bargain. No such mandate is laid 
on his employees or upon any association or union they 
may choose to form. On the contrary, not even is the 
duty of observance, after a bargaining has been had, laid 
upon the employees, for the thirteenth section of the Act 
specifically provides that ‘Nothing in this act shall be 
construed so as to interfere with or impede or diminish 
in any way the right to strike.’

“If the collectively bargaining employee refuses to 
collectively bargain, he has lost none of his rights. He is 
given the collective right to strike whenever and wher-
ever he sees fit.

“It is arbitrary on the subject of the majority rule. 
After a unit has once been chosen the vote of the major-
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ity of that unit makes it the exclusive bargaining 
agent. That is sought to be defended on the ground that 
that is democracy; that the system of majority rule is 
one to which in this country, under our democratic insti-
tutions, we have become thoroughly accustomed, and for 
which there is no substitute, and therefore, say the pro-
ponents of this Act, it is quite normal and proper to write 
into the Act that a majority shall control for all.

“But the analogy, if the Court please, is utterly lacking 
in foundation. Majority rule prevails under democracy 
in matters of government solely because no other organ 
has been found by which a democracy may express its 
will. There is no other method under a democracy by 
which the officers of the Government may be peacefully 
chosen, except by an acquiescence in the will of the ma-
jority. It is an integral part of democratic government 
ex necessitate; but there is no reason, ex necessitate, to 
make it a part of the dealings of individual men with 
their individual rights of person and of property. There 
is no reason, because a man is compelled by the very 
existence and form of his government, to yield to the 
majority, why he should be compelled, against his will, 
to appoint some other agent to dispose of his own indi-
vidual rights. When a law undertakes to deprive a mi-
nority, large or small it matters little, of their right to 
contract for their own labor under their own terms and 
their own conditions, the Fifth Amendment is clearly 
invaded.

“It is not a thing of which the employer has no right 
to complain, because, of course, to deny the minority 
the right to deal with the employer is to deny to the 
employer the right to deal with the minority. . . .

“I have referred to the closed union shop. I have re-
ferred to this arbitrary selection of bargaining units. I 
have referred to the outlawing of company unions. I 
pass that whole subject to go on to what seems to me
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perhaps the most important subject I have to present 
on this argument.

“I assert this Act, as applied to the Associated Press, 
is a direct, palpable, undisguised attack upon the freedom 
of the press.

“Let me remind Your Honors of the nature and char-
acter of the parties involved in this controversy. The 
Associated Press, it is true, publishes no newspaper; but, 
as the Government has been at great pains in its brief to 
demonstrate, it is the largest of the news-gathering agen-
cies of the country, and its activities are Nation-wide. 
It supplies, under contract with its members, a very large 
part of the news they furnish the reading public of 
America, and under contracts which require them, if they 
take it at all, to take it as the Associated Press gives it, 
and, so much as they publish, to publish in that form, 
with credit to the Associated Press. . . .

“The Associated Press, so far as the news columns are 
concerned, is as integral a part of the press of the United 
States as the Washington Post or the New York Times. 
Indeed, without derogating from any individual publi-
cation, it may be said to be far more important than any 
one of them. There is no agency in this country that 
surpasses it. I question greatly if there is any agency in 
this country that equals it in its furnishing of informa-
tion to the American public.

“Who is Watson? Watson was not a mechanical em-
ployee. He was not a telegrapher, whose only function is 
to send over the wires what is given him. He was not a 
man to whom manuscript was sent, and who had nothing 
but a mechanical function to perform in connection with 
it. He was the writer, the reporter, the rewriter, the com-
poser of headlines. As he himself said, he wrote the 
‘leads.’ As I understand, that in newspaper terminology 
means the opening paragraphs of a story where they are 
supposed to give you the whole gist of it, for tired busi-
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ness men, in a few sentences. . . . Some epigrammatist 
said: ‘If I may write the songs of a nation, I care not who 
makes its laws? And I think it might be said, in the news-
paper world, ‘If I write the news of the nation, I care not 
who writes its editorials.’ I think we might press on from 
that still farther and say, ‘If I may write the headlines 
and the leads of the news, I care not who writes the rest 
of the two-column story.’

“That is the business in which Watson was engaged. It 
is proposed to say to the Associated Press, ‘You cannot 
put somebody else in that chair. You must take Watson 
and Watson’s work and Watson’s selection, and broadcast 
that over your channels of communication throughout 
the United States.’ Is that an invasion of the freedom of 
the press, or is it not?

“What is the freedom of the press? Why, the learned 
Solicitor General says in his brief, a newspaper publisher 
does not have a special immunity from the application of 
general legislation, nor a special privilege to destroy the 
recognized rights and liberties of others. And of course 
he does not, and who would so contend? But he does 
have a right to live under the law, and the supreme law 
is that the press shall be free—not partially free, not free 
within the discretion in this or that public officer; but 
free—not only free from advance censorship which says 
what shall be published or how much, but, broader than 
that, he shall have the right to formulate and disseminate 
the news of the day to the people of the United States 
so long as he does not invade the laws of libel or incite 
to some form of crime.

“Nothing less than that can be said to be guaranteed by 
the freedom of the press—not as a privilege to the news-
paper owner; not that he may stand in a class apart 
from and above his fellows; but—as Your Honors have 
said, ‘If we fetter the press, we fetter ourselves’—in order 
that democratic government may be fed with the only



APPENDIX. 733

Associated Press v. Labor Board.

thing which can keep it alive. The Constitution forbids 
the invasion of this field.

“I need say no more in defense of the doctrine. What 
about its application? They say that our only complaint 
of any invasion is that Watson would be biased as a labor-
union man in the news he might collect, and therefore we 
rely solely on bias. . . .

“It is not that he may be more biased, not that he may 
be less biased, but it is that those who publish and print 
the news must have the right to choose the people by 
whom the news is to be written before it is printed. You 
cannot divorce, in this sense, the author from his prod-
uct. . . . What is written is the news, and the man who 
writes it is utterly inseparable from it. . . .

“Can the newspaper be free if it is not able to choose 
between authors? Suppose one of our dictatorial neigh-
bors in Europe should say ... to the newspaper pub-
lisher, ‘You shall not dismiss this man because he is 
a member of the Nazi or the Fascist or the Communist 
Party; you cannot dismiss him for that reason,’ is it 
conceivable that that would leave the press free? . . . 
Indeed, what more effective engine could dictatorial power 
employ than to name the man who shall furnish the food 
of facts on which the public must feed?1

“Another illustration: The Fifth Amendment forbids 
the establishment of a religion or any law prohibiting 
the free exercise thereof. If some legislative body were 
to enact that no congregation, no administrative, ecclesi-
astical agency set up under the church policy, could dis-
miss its minister because, forsooth, he had joined the 
Ministerial Guild, would that prohibit the free exercise of 
religion? Would it diminish the right of free exercise 
of religion if the congregation were robbed in any 
degree of the right to select the minister of their 
choice? . . .

“How can one remain the master of the operation of his 
business if his right to hire and discharge is qualified in
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any way whatever other than by his own voluntary con-
tract or by an employment at term ? How can a newspaper 
remain the master of its business if the right to select 
those who compose its editorial page—and even more im-
portant, as I insist, from the standpoint of the effect 
upon the public at large, those who shall compose its 
news columns—is no longer within its choice? A man 
who is publishing a labor journal has a perfect right 
to do it. He has a right to make that journal just as 
partisan in the interest of labor as he chooses, and if he 
is wrong about it, in our American theory, the truth must 
ultimately prevail. Can we say to him, without im-
pairing his freedom, ‘You shall not discharge any edi-
torial or news writer or reporter simply because he refuses 
to join a labor union, simply because he is entirely out of 
sympathy with the cause you are trying to promote; you 
can discharge him for any other reason—the color of his 
eyes, if you please—but you cannot discharge him for 
that?’ Would or would not that invade the freedom of 
the man who is publishing that journal?

“I put it in a sentence, if the Court please. The 
author, in this field, is the maker; and he and the thing 
made—the author and the product—are one and insep-
arable. No law, no sophistry can divide them; and if you 
restrict the right to choose the one you have inevitably 
restricted the right to choose the other.

“I submit that whatever may be said of this Act, 
whether it is as fatally inclusive as I contend, or whether 
there is a field where its operation may lawfully be ef-
fective, if there is one field which, under the Constitution 
of the United States, escapes congressional intrusion, 
that field is the freedom of the press, which the order 
entered here clearly and directly invades.”

Mr . Charl es  E. Wyzans ki , Jr ., Special Assistant to 
the Attorney General, on behalf of the Labor Board: 
“. . . There can be no question but that not merely the 
transmission of news but the person whose news is trans-



APPENDIX. 735

Associated Press v. Labor Board.

mitted is in interstate commerce. [Citing Gibbons v. 
Ogden, 8 Wheat. 298; International Textbook Co. v. Pigg, 
217 U. S. 91; Fisher’s Blend Station v. Tax Commission, 
297 U. S. 650.] It has been settled, since C amine tti v. 
United States, 242 U. S. 470, that it is of no consequence 
so far as the regulation of commerce goes whether the 
person engaged in it is operating with or without a 
pecuniary motive. And, moreover, if it were necessary 
to show a pecuniary motive it would be easy to do so on 
the facts in the case at bar, for the Associated Press not 
only in its incidental contracts . . . operates for a profit, 
but its whole enterprise is for the benefit of newspapers 
which operate at a profit, and, as this Court recognized 
in International News Association v. Associated Press, 248 
U. S. 215, the members do operate at a profit, and pre-
sumably the money which they contribute to the Asso-
ciated Press they recoup out of the profits of their own 
enterprise.

“The second distinction which is attempted to be made 
is that this enterprise does not hold itself out to serve 
the public, and hence is not subject to regulation under 
the commerce clause. A sufficient answer to that con-
tention is supplied by the case of United States v. Brook-
lyn Eastern District Terminal, 249 U. S. 296. Moreover, 
it is very doubtful whether, even if there were any doc-
trine such as that for which the petitioner contends, the 
petitioner would be within it; for, though it does not hold 
itself out directly to serve the public, it does serve its 
members, who in turn serve the public. Incidentally, 
it is to be remembered that the Association Press com-
municates not pnly with itself but with its members, 
and the dealings between the corporation and its share-
holders are not to be regarded as dealings by the cor-
poration with itself. There are a number of cases which 
hold that, even where a person is engaged solely in dealing 
with himself, he is within the scope of the regulatory
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power of Congress under the commerce clause. E. g., 
United States v. Simpson, 252 U. S. 465, and Pipe Line 
Cases, 234 U. S. 548.

[Counsel then explained the character of the man 
Watson’s employment.]

If a filing editor is not sui generis, he resembles more 
closely the man who dispatches freight and determines 
how much baggage shall go on a train, than a factory 
worker, for his duty is to determine how much shall go 
over the line and to keep the line balanced.

Not only are these employees often themselves in 
commerce, but they are constantly about commerce. If 
they were to cease their work there would be an instan-
taneous dam to the flow of business. There can be no 
question that these employees with respect to this com-
pany are much closer to commerce than the stenogra-
phers, janitors, and filing clerks, who were held in the 
Texas New Orleans case to be within the scope of the 
commerce power.

“But even if these employees are not regarded as them-
selves in or about commerce, we submit that they stand 
at the heart, or at the very nerve center, of a well- 
defined stream or flow of commerce. . . .”

It has been suggested that the flow, if it exists, stops 
at the teletype machine. There is a decision in this 
Court to the contrary. Western Union Telegraph Co. v. 
Foster, 247 U. S. 105.

It also has been suggested . . . that the “flow of com-
merce applies” only where somebody else’s goods are 
passing through some public market. See contra, Fed-
eral Trade Commission v. Beech-Nut Packing Co., 257 
U. S. 441, 453.

Petitioner says that the flow of commerce doctrine 
cannot properly be applied, because there is no single 
focal point through which everything passes. . . . The 
Packers and Stockyards Act would apply not only to 
Chicago but to any similar market.
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Is the statute as here applied a reasonable regulation 
of commerce? . . . There are involved in this case only 
the first and third definitions of unfair labor practices to 
protect freedom of association and freedom of represen-
tation. ... It may be true and it certainly is the hope 
of Congress, that people once allowed freedom of associ-
ation and freedom of representation will be able to agree 
upon wages, hours, and working conditions voluntarily 
and apart from any congressional or legislative edict; 
but the statute itself does not fix substantive working 
conditions.

[Counsel then explained at length the importance of 
free organization, representation, and collective bargain-
ing to the avoidance of industrial disputes; the history 
and beneficial effects of railway labor legislation of Con-
gress applying these principles; the reports of various 
federal commissions dealing with the subject.]

But it is said that these principles, though reasonable, 
bear no reasonable relation to commerce. We answer 
that the decisions in this Court are to the contrary, and 
we point specifically to a case not yet seven years old, 
Texas & New Orleans R. Co. v. Brotherhood of Railway 
Clerks, 281 U. S. 548. [Counsel analyzed that decision 
in detail.] . . .

The contention that the principles embodied in the 
Railway Labor Act cannot be applied unless the enter-
prise is an instrumentality of commerce, ignores the rea-
soning which, from the time of Gibbons v. Ogden, 9 
Wheat. 1, to the present, has been followed by this Court 
in subjecting instrumentalities of commerce to the power 
of Congress. The reasoning of this Court has been, we 
submit, as follows: Congress has the power to protect 
commerce from interruptions. An interruption of an in-
strumentality of commerce would interrupt commerce. 
Hence Congress has the power to protect the instrumen-
talities of commerce from being interrupted.

146212°—38------ 47
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The power which existed in the Texas & New Orleans 
case is derived from a power to regulate commerce gen-
erally, as well as the instrumentalities of commerce, and 
there is no logical support for the position that what 
bears a reasonable relation to instrumentalities of com-
merce does not bear a reasonable relation to commerce 
itself. I am not talking, of course, about the questions 
which arise under the due process clause, which may be 
entirely different. . . .

Now, it has been suggested by the petitioner that this 
statute is defective in its relation to commerce on the 
ground that it covers only employer practices and on the 
ground that it does npt outlaw strikes. We submit that 
Congress can deal with some causes of an evil without 
dealing with all causes of an evil, and that experience 
apparently justified Congress in finding that interferences 
by employers with employees’ freedom of association 
and freedom of representation occurred more frequently 
than interference by employees with employers’ freedom 
of association and freedom of representation. The fact 
that the statute did not cover employee practices there-
fore was justifiable on the basis of the experience shown 
before congressional committees.

The point is also made that the statute is defective be-
cause it does not outlaw strikes but merely deals with 
the causes. Every preventive statute deals with the 
causes and not with the evil itself. . . .

I have emphasized the fact that in this statute Congress 
is not governing the substantive terms of the employment 
contract. . . . Congress believes that those matters can 
be determined by self-government; and in order to pro-
tect self-government it has established the principles of 
freedom of association and freedom of representation. 
There seems nothing unreasonable in the belief on the 
part of Congress that working men, freely allowed to asso-
ciate and freely allowed to select their representatives, will
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choose, no less than employers will choose, to protect the 
free flow of commerce which is their common interest. . . .

Five circuit courts of appeals have agreed that the 
statute is separable and capable of application in some, 
if not in all, situations. Moreover, it was well known to 
Congress, to the Executive, and to this administrative 
board, that the statute would be applicable in some and 
not in all situations. The Senate committee pointed 
out that the exact ambit of the statute would have to be 
marked by judicial decisions. The Chief Executive, in 
approving the statute, emphasized the fact that this Act 
applied pnly where the practice burdened commerce and 
was not generally applicable.

“Affecting commerce,” is defined in the Act as meaning 
“in commerce, or burdening or obstructing commerce, 
or the free flow of commerce, or having led or tending to 
lead to a labor dispute burdening or obstructing commerce 
or the free flow of commerce.”

Now, that is the language of this Court, and the ques-
tion is, What does it mean? We submit that it means 
first that a practice is within the power of Congress when 
it occurs in commerce, and also in three other general 
situations. ...

We say that a dispute burdens or obstructs commerce 
if it is a dispute with an intent to affect commerce, or if 
it is a dispute that has a necessary effect on commerce, 
or if it is one of a recurring series of disputes which affect 
commerce. . . .

Mr . Charl es  Fahy , General Counsel, National Labor 
Relations Board, presented the argument for the Govern-
ment on the due-process issue:

As to the first three practices listed in § 8 of the Act, 
which lend themselves to joint consideration, we submit 
that the decision of this Court in the Texas & New 
Orleans case has settled their validity as against any 
contentions which may be raised under the Fifth Amend-
ment. . . .
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It is submitted that petitioner entirely misconstrues 
the proviso to § 8, the so-called closed-shop proviso. The 
closed-shop agreement is a matter of contract. In the 
first place, it would seem that the only party who could 
be injured by it would be an employee and not the em-
ployer who might enter into the agreement; and the 
petitioner is not here representing any employee.

In the second place, the proviso does not encourage or 
foster the closed shop. The closed-shop agreement, be-
ing a matter of contract, is valid or invalid in accordance 
with the law of the State where it is entered 
into. . . .

I should qualify that, however, by saying that there are 
certain possible limitations placed upon the closed shop 
by the proviso, instead of any extension or fostering of it, 
because under the proviso the Board is not precluded 
from finding discrimination if the closed-shop agreement 
is entered into with minority employees or with the rep-
resentatives of employees dominated and controlled by 
the employer in violation of other provisions of the Act; 
and it is clearly seen that such a closed-shop agreement 
might be considered the grossest form of discrimination 
prohibited by § 8 (3). . . .

Petitioner makes some particular objection also in its 
oral argument to the proviso that, subject to rules and 
regulations, an employer shall not be prohibited from per-
mitting employees to confer with him during working 
hours without loss of time or pay. That proviso follows 
the requirement that the employer shall not dominate or 
interfere with the formation of, or administration of, a 
labor organization. The reason for the proviso, if the 
Court please, was simply this: It was not the desire of 
Congress, of course, to prevent conferences between em-
ployers and employees. On the contrary, that was the 
central purpose of the Act. However, the permitting of 
conferences without loss of pay, on company time, unless
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this proviso had been inserted, might have been construed 
to be the contribution of financial support to an organi-
zation.

We come now to the fourth unfair labor practice. But 
petitioner does not attack this provision of the statute, 
so I need not defend it. . . .

That brings us to the fifth and last of the listed prac-
tices which may be prevented and around which a great 
deal of the objections of the petitioner concentrates.

The fifth practice which may be prevented is the re-
fusal of the employer to bargain collectively with the 
representatives of his employees, subject to the provi-
sions of section 9 (a). Section 9 (a) provides that in 
an appropriate bargaining unit where a majority of the 
employees select representatives they shall be the exclu-
sive representatives of all the employees in that unit for 
the purposes of collective bargaining.

But this provision is not invoked against the petitioner 
in this case. The order in this case in no respect rests 
upon this provision of the statute. It is entirely sepa-
rable from the other provisions, petitioner is not injured 
by it, and a decision on its validity would seem clearly 
unnecessary in the disposition of this case, unless it is so 
interwoven with the remaining provisions of section 8 
that a decision on its constitutionality is necessary . . .

As for the provision of the order requiring the peti-
tioner to make whole the discharged employee, the 
seventh amendment protects the right of trial by jury 
only in actions known to the common law. Obviously, 
this is not an action at common law. Here is a special 
statutory procedure to protect rights unknown to the 
common law. There is no private right here, in the dis-
charged employee, for wages or damages. There is no 
right of action, even by the Government against the em-
ployer, for damages or penalty. Here is a public right 
enforced to protect interstate commerce, enforced by
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cease-and-desist orders. The provision supplementary 
to this equitable remedy of cease-and-desist order per-
mitting the restoration of the status quo is no more than 
was permitted by this Court in the injunction sustained 
in the Texas & New Orleans decision . . .

This statute provides in § 9 that where controversy 
arises as to representatives, a hearing on petition, as 
provided in the rules of the Board, may be had, and, of 
course, it is necessary, in determining the choice of repre-
sentatives, that there be some bargaining unit. . . .

So a hearing may be had on that question, and the 
employer as well as the employee is entitled to partici-
pate and reserve all his legal rights for review by the 
courts. That hearing goes to the question of the appro-
priateness of a particular unit as a bargaining unit and 
the question of who, if anyone, are the representatives; 
which may make it necessary to hold an election, which 
is permitted under this section, and if the majority in 
the election designate representatives then those repre-
sentatives become the representatives of all in that unit.

But before any proceedings could arise under section 
8 (5) those representatives must seek to bargain with 
the employer, and they must be refused that right, and 
then, if so advised, they may file a charge with the Board 
of an unfair labor practice under 8 (5). Then the Board 
may issue a complaint and a notice of hearing, and then 
there would be a hearing on the question of whether 
8 (5) had been violated, and the Board, perhaps, deter-
mined by what occurred at the hearing and by the testi-
mony, might issue a cease-and-desist order.

Now, during all of those proceedings, including those 
involving the appropriateness of the unit and the elec-
tion or designation of representatives, the petitioner 
would have the right to reserve all possible legal objec-
tions, and before any enforceable obligation came about 
he could have a review by an appropriate circuit court
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of appeals, and in its discretion by this Court, to deter-
mine whether or not during any of these proceedings any 
rights of petitioner had been infringed.

It would seem clear that permitting the Board, on 
notice and hearing and the taking of testimony, to deter-
mine the appropriateness of the unit constitutes no un-
lawful delegation of authority, but is the kind of pro-
ceeding which this Court in the Schechter case referred to 
as “appropriate” when it compared the procedure, like 
this, of the Federal Trade Commission, with that of the 
National Industrial Recovery Act. . . .

Petitioner does not contend that the First Amend-
ment lifts the commerce clause from petitioner or that a 
valid regulation of general application in the field of in-
terstate commerce may not be applied to it, but it does 
contend that under this order the requirement of restora-
tion of the discharged employee is a particular applica-
tion of this statute which violates the freedom of the 
press.

Watson was not discharged for any reason having to do 
with the expression of news or the circulation of news. 
It is an established fact in this case that Watson was dis-
charged because he engaged in activities in connection 
with the Guild, and the immediate cause of his discharge 
was his efforts to, obtain collective bargaining with 
petitioner. . . .

If petitioner’s contention is that, since the record in 
this case was made, Watson has become biased or unde-
sirable, then it need not retain Watson. The order of 
restoration, of course, gives no continuing status to the 
employee, and it is not possible by any provision of this 
Act to give status of that sort to any employee. The 
provision of restoration is merely to restore a status dis-
turbed for reasons proved in this record, which have 
nothing to do with the man’s qualifications or the desire 
of the petitioner to express the news in any manner which 
it may desire. . . .
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This statute imposes no terms of employment, it fixes 
no wages, it makes no agreements, it imposes no employee 
upon any one, except as a supplementary enforcement 
measure, supplementary to a cease-and-desist order to 
right a wrong ab initio which has occurred in violation of 
the statute.

The liberty claimed by the petitioner is really not the 
liberty that the Constitution protects against invasion; 
it is the liberty to interfere with and coerce and restrain 
others in the exercise of liberties which this Court has 
long recognized and characterized as essential. And all 
that the employer is asked to do under this statute, 
should the Court, after full judicial review, approve any 
particular order made under its terms, is to restrain the 
full and absolute exercise of its liberty so that by its side 
there may exist these essential liberties of the employees 
too; and this is done under this statute under the strong 
power of Congress under the commerce clause to regulate 
interstate commerce. . . .

Mr. John W. Davis closed the argument.

National Labor Relations Board v. Jones & Laughlin 
Steel Corp., 301 U. S. 1

Mr . J. Warren  Madden , Chairman, National Labor 
Relations Board, on behalf of the Board, after stating 
the case:

“The statutes and the Board’s order were based upon 
the commerce clause of the Constitution, and so the ques-
tion arises what had the respondent’s conduct to do with 
commerce among the several States?

“Congress has found, and history and experience show, 
that the conduct of which the respondent was found 
guilty produces industrial strife.

“This Court, in American Steel Foundries v. Tri-City 
Central Trades Council, 257 U. S. 184, has said that em-
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ployees have a right to their union and a right to organ-
ize for the purpose of protecting themselves, and if the 
employer interferes with that right trouble may be 
expected. . . .

“The question for the Board was: Does this conduct of 
the respondent in this situation affect commerce within 
the meaning of the Constitution? If it does, it affects it 
within the meaning of this statute and the Board has a 
right to apply the statutes to the situation. Congress 
intended that the application of the law should be as 
broad as it constitutionally could be made.

“Obviously, in the administration of the law the Board 
must look to the decisions and opinions of this Court 
with reference to the situations to which it could consti-
tutionally apply the law, finding exact precedents where 
it could, drawing analogies which seemed to it to be 
fair. . . .

“Except for the experience in the railway industry, the 
National Government’s dealing with industrial strife has 
been only on a penal or control basis; that is, attempting 
to do something about it after the strife had broken out. 
This is a preventive statute. . . .

“We have no doubt that the National Government may 
take measures to prevent industrial strife reasonably 
likely to occur and of the sort that the Government could 
deal with if it actually did occur. The history of the 
Packers and Stockyards Act is an example. . . .

“We think the decisions of this Court approve the ap-
plication of the federal power to the following situations 
involving industrial strife:

“(a) Where such strife involves an intent to affect 
commerce.

“(6) Where such strife has the necessary effect of sub-
stantially burdening commerce.

“(c) Where such strife is an example of constantly 
recurring industrial strife which is a burden upon inter-
state commerce.
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“In this case there is a very considerable probability 
of a strike with intent to affect commerce. . . . But the 
National Government’s power is not limited to cases of 
intent [to affect commerce. On the contrary, “neces-
sary effect” may be just as valid a reason for the appli-
cation of the commerce power as “intent.”] Industrial 
Association v. United States, 268 U. S. 64; Leather 
Workers v. Herkert & Meisel Trunk Co., 265 U. S. 457.

“The respondent’s brief tells us: Tf this were a pro-
ceeding against striking employees under the anti-trust 
laws, the connection between strikes and stoppages of 
commerce might be legitimately urged as a reason for 
inferring an intent to restrain the movement of com-
merce, but here there is no actual or threatened strike 
such as the petitioner supposes to exist.’

[If a strike actually occurred, interrupting commerce, 
the respondent would go to the federal court and obtain 
an injunction under the anti-trust law; and yet, ac-
cording to the opinion of the court below in this case, 
the very thing which caused the strike, and caused it 
immediately, would have had no relation to interstate 
commerce sufficient to enable the Federal Government 
to do anything about it.] ...

“This doctrine, then, of ‘necessary effect’ as being the 
equivalent of ‘intent,’ is the doctrine of this Court. It 
is plain then that this Court has not placed any spurious 
and crippling limitations upon the constitutional grant 
of power to Congress to regulate commerce.

“Can there be any doubt that industrial strife in a 
stockyard which would stop the stream of commerce 
through that stockyard would be a proper subject for the 
cognizance of the National Government? . . .

“Now, it seems to me that the flow of commerce 
which is described in Stafford v. Wallace, 258 U. S. 495, 
514, in those stockyards cases, was a flow of commerce 
not only through the stockyards but through the meat
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factories, through the packing plants. The consequence 
is that the analogy which we draw of the flow of raw 
materials into and through, and the flow of finished 
products out of, the steel mills, seems to be a logical one.

Mr . Justice  Sutherland . “So far as the cattle are 
concerned, how far could you go? You say that that is 
an analogous situation?”

Mr . Madden . “That is right.”
Mr . Justic e Sutherland . “Taking it back, for in-

stance, to the herder; suppose the herders raising cattle 
organized a union. Could Congress regulate that?”

Mr . Madden . “I should say not, Your Honor. I should 
say that you have with reference to the commerce of the 
United States a problem somewhat similar to that which 
you have with reference to physical streams of water. 
The water after it becomes a stream gets a wholly dif-
ferent sort of protection from what it gets when it is 
surface water or when it is percolating through the 
ground. At that time it is practically any man’s prop-
erty and it has very little protection from destruction. 
When it becomes a stream, however, it then comes under 
the scope of a different set of legal powers. . . .

“Now, it does seem to me that by your own authority 
the meat factory is in the stream of commerce. The 
stream of commerce flows through it. I can imagine no 
reason why the Government, which has not only the right 
but the duty to protect that great flow of commerce, can-
not protect it there as well as it can just before it reaches 
that point or just after it reaches that point. Indeed, 
it seems to me that the attempt of the National Govern-
ment to protect its great streams of commerce is futile 
if there is somewhere along the stream a point where the 
hand of the Government is stayed and where stupid State 
regulation, or lack of regulation, may destroy the whole 
stream which the Government has so carefully conserved 
up to that point, and which it is going to pick up again 
and conserve so carefully beyond that point.
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“I cannot see why the Government, which undertakes 
to protect this thing, should allow it to get out of control 
at some stage in the course of the stream and then per-
haps permit it to be destroyed; which would be exactly 
what would happen, of course, to our enormous stream 
of raw materials coming into this steel mill and our fin-
ished products going out.

“If labor trouble should stop this mill, there is no ques-
tion but that transportation would stop, communication 
would stop, boats would be tied at their docks, interstate 
orders and shipments could not be made.

“Now, why should the Government interest itself so 
meticulously in all of these things just before [the raw 
materials] enter the gates of this factory, and then allow 
the whole work of conservation to be lost while they 
are inside it?

“We no more assert that manufacturing is interstate 
commerce than did this Court in Stafford v. Wallace as-
sert that meat packing, or soap making, or feeding hay 
to cows, is interstate commerce. We merely assert that 
the Government, which has the responsibility, cannot 
have the factory gates slammed in its face and be told, 
‘Inside here you have lost your control, and whatever 
happens to your great stream of commerce is none of the 
National Government’s business.’

“A grave problem for this Court, of course, is the pres-
ervation of our very useful American system of dual sov-
ereignty, but it does seem that where the United States 
has found its responsibility ... to foster and protect the 
Nation’s commerce . . . the States must give way to 
whatever means it develops as necessary. . . .

“Respondent cites a large number of state taxation 
cases. It seems to us quite evident that those cases have 
no bearing whatever upon the matter. . . .” [Citing 
Stafford v. Wallace, supra, and Minnesota v. Blasius, 290 
U. S. 1, and distinguishing Arkadelphia Milling Co. v. 
St. Louis S. W. Ry., 249 U. S. 134.]
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Solici tor  General  Stanle y  Reed , on behalf of the 
National Labor Relations Board:

“In the series of cases that we are now discussing we 
have a situation which requires that we give thought to 
the power of the Federal Government to regulate inter-
state commerce and to protect its flow, even though to 
do so it must reach into the industrial and manufacturing 
enterprises of the Nation.

“In the brief for respondent in this case an effort is 
made to discuss not only the precise issues which we con-
ceive to be presented to Your Honors at this time, but 
also the entire theory of collective bargaining, its effects 
upon industry, and the right of the Government to in-
terfere in the rather intricate employer-employee rela-
tionship.

“It seems to me that the same point of view was pre-
sented in the Associated Press case (see ante, p. 719)— 
that you were asked to consider not the particular in-
stances that are before the Court in these cases, and not 
the particular sections of the Act which we shall attempt 
to bring before this Court, but the broad field of labor 
relations.

“Now, quite obviously, there are going fo be many prob-
lems arising in the field of labor relations that will at 
some time be considered by this Court, but it does not 
seem to us that this Act, phrased as it is, permits the 
entire theory of collective bargaining to be raised in these 
cases.

“There are other provisions of the Act that are crit-
icized. The section as to exclusive representation—that 
is not before the Court at this time. It is our position 
that this Act, which is a regulation and protection and 
control and encouragement of interstate commerce, under-
takes to protect that commerce through dealing with those 
labor relations that directly affect that commerce.

“Whether that is separable from collective bargaining 
I d,o not intend to argue at length. I do, however, wish



750 APPENDIX.

Labor Board v. Jones & Laughlin Corp.

to make this comment—that collective bargaining is not 
the ultimate end of this Act. It is phrased, of course, as 
a regulation of commerce. It is, from our point of view, 
a regulation of commerce. It deals with labor relations 
as they directly affect commerce. And in labor relations, 
as they are known today to all men, nothing is of more 
importance than the right of freedom of organization and 
the right to be free from dictation or coercion in that 
organization and the right to select representatives to 
deal with employers, whether through coercive collective 
bargaining processes or otherwise. . . .

“Regardless of collective bargaining provisions and re-
gardless of provisions as to exclusive representation, this 
Act sufficiently manifests the intention of Congress— 
and the intent is the test of separability—that even 
though collective bargaining might be found to be con-
trary to the due process clause, certainly there is, never-
theless, sufficient virtue and sufficient good to be found 
in the provisions dealing with representatives, and with 
freedom from coercion or interference in the choice of 
those representatives or in the organization of unions, to 
justify their separate enactment.

“The legal principles, counsel for the respondent and 
ourselves would probably state in almost the same lan-
guage. We do not contend, of course, that this Act is 
based upon any power except that derived from the com-
merce clause. They certainly would not say that due 
process requires that everyone should be left absolutely 
free from the power of government to protect the general 
good. It is in the application of those different theories 
that we find ourselves in disagreement. . . .

“Section 1 of the Act is based particularly on the prop-
osition that the refusal by employers to accept the pro-
cedure of collective bargaining leads to strikes and other 
forms of industrial strife or unrest which have the in-
tent or the necessary effect of burdening or obstructing 
commerce.
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“The last paragraph of that same section states:
“It is hereby declared to be the policy of the United 

States to eliminate the causes of certain substantial ob-
structions to the free flow of interstate commerce.”

“As has been repeatedly said here, this Act is based 
on the commerce clause and on this declaration of policy 
in the Act. Moreover, the Act is limited in its applica-
tion by § 10 (a) to conditions of industry or labor which 
directly affect commerce.

“Congress could have approached the problem in either 
of two ways: It could have dealt with each strike situ-
ation after it arose, or it could have had a preventive bill 
which sought to stop strikes before they started. The 
Sherman Act, of course, is one of the best examples of 
the prohibitory or punitive power of Congress. The Fed-
eral Trade Commission Act, the Grain Futures Act, and 
the Packers and Stock Yards Act are examples of the pre-
ventive power of Congress.

“It has never been thought by Congress, by the Execu-
tive, or by the Board, that this Act applied to all strikes 
or to all the causes of any strike. It applies only to 
labor situations that develop and affect commerce. The 
closest analogy to this Act has already been referred to 
from the bench. That is, of course, the Federal Trade 
Commission Act, in which practically the same language, 
of ‘in commerce’ or ‘competition in commerce,’ was 
used to outline the jurisdiction of the Commission.

“Section 10 (a) of the present Act deals with its ap-
plication, and its application is precisely the same as the 
application of the Federal Trade Commission Act. . . . 
Federal Trade Commission v. Beech-Nut Packing Co., 
257 U. S. 441; Federal Trade Commission v. Raladam 
Co., 283 U. S. 643. . . . This Act has the same pro-
cedural provisions as the Federal Trade Commission 
Act. . . .

“The theory upon which Congress has control and may 
regulate strikes with intent to affect interstate commerce
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is quite clear and quite well known. We contend that 
Congress has an equal right to protect against strikes 
with the intent to interfere with interstate commerce, 
even when the strike has not taken place, or when the 
intent has not actually developed; that is, that Congress 
has a right to protect interstate commerce not only from 
the attack that has already gathered force, but also to 
go back into the causes that create strikes with intent. 
[Citing Stafford v. Wallace, 258 U. S. 495, 520; Board of 
Trade v. Olsen, 262 U. S. 1.]

“We say that the Board, when a case such as this is 
presented to it, has a right to go into the question as to 
whether or not there is a strike with intent, or evidence 
of a conspiracy to interfere with interstate commerce, or 
evidence of conditions that would reasonably be thought 
to lead to a strike with intent. We say that such an intent 
is very likely to be found in a wholly integrated organiza-
tion such as we have in this case—one that begins in Min-
nesota and Michigan and runs through the whole stream 
of commerce that has been detailed to the Court. Many 
of the employees are actually engaged in transportation it-
self. The boats of this organization run down the Ohio 
and the Mississippi. It operates its own intraplant rail-
roads and loads its cars by its own employees.

“Situations such as that which developed in In re 
Debs, 158 U. S. 564, can easily develop in these 
cases. . . .

“We do not rest our argument upon the question of 
intent, nor upon the ability of Congress either to pro-
tect the flow of interstate commerce from strikes with 
intent or to eliminate the causes that lead up to strikes 
with intent to interfere with interstate commerce. But 
we say that, from the decisions of this Court, as Congress 
might reasonably, and did, reach the conclusion that 
there were conditions the necessary effect of which was to 
bring about an interference with interstate commerce, it
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had the right to protect that commerce from those con-
ditions. [Quoting from Coronado case, 259 U. S. 344; 
Industrial Association v. United States, 268 U. S. 64, 81; 
and United States v. Patten, 226 U. S. 525.]

“Now, on the question whether or not the necessary 
effect of a strike or labor difficulty is to affect commerce, 
we think that the Board is entitled to take into consid-
eration the mechanics of the particular industry against 
which the complaint has been made. . . . Citing United 
States v. Reading Co., 226 U. S. 324. . . .

“I pass now to another factor, the size of the enter-
prise in its relation to the entire industry. . . . Where 
an enterprise is a large part of an industry, it is quite 
obvious that industrial disturbances in that particular 
enterprise have a large effect, whether or not they have 
a direct effect. Here we have an enterprise which is a 
large factor in the business of making steel. . . . The 
enterprise now before the Court is one of the most 
striking examples of an industrial stream of commerce. 
The details are before you: The commingling of the 
limestone and iron ore and the coal; the constant flow 
through the particular plants; the many people in 
the enterprise who are engaged in transportation activi-
ties; the close relation between the transportation facil-
ities and the flow of the material; and the movement of 
the steel down the Ohio and the Mississippi to be distrib-
uted to the various consumers throughout the country:

“Whether or not that is a stream of commerce in the 
sense that the phrase is used in Stafford v. Wallace, 258 
U. S. 495, and Board of Trade v. Olsen, 262 U. S. 1, I 
think is immaterial on this particular point. What we 
are saying is that this stream of commerce—whether or 
not it is a stream of commerce that is in and of itself 
subject to the regulatory power of Congress—which is 
so gigantic in size, and which reaches not only a particular 
locality, but also runs across State lines from the iron ore
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production, from the limestone production, from the coal 
production, to distribution throughout the country, must 
be an important factor when we come to determine 
whether or not industrial disturbances in this particular 
enterprise are likely to or will probably interfere with 
commerce. Of course, disturbances in such an enterprise 
do disturb commerce.

“There is another factor that we wish to comment 
upon, and that is the recurrent nature of the strikes which 
have an effect upon interstate commerce, whether direct 
or not. There is no doubt of the magnitude of the effect 
upon interstate commerce. The problem is whether the 
effect upon commerce is direct. Just as Congress has the 
power to control strikes with intent and strikes the neces-
sary effect of which is to interfere with commerce, so we 
contend that the recurrent nature of industrial disturb-
ances gives further power to Congress to act upon such 
situations. . . .

“Of course, we do not contend that the mere continu-
ous recurrence of difficulties is sufficient to give Congress 
power to regulate a particular industry, nor do we say 
that mere recurrence, in and of itself, is sufficient to give 
Congress power to pass Acts which undertake to elimi-
nate the causes of those difficulties. It is only when those 
recurring practices are of a type that would come within 
the control of Congress, by repetition, by the danger of 
bringing about intent, by the danger of creating situations 
which will necessarily affect commerce, that the constantly 
recurring difficulties fall within the power of Congress. 
[Referring to Stafford v. Wallace, 258 U. S. 495, 520; 
the Coronado cases, 259 U. S. 344; 268 U. S. 295; Loewe 
v. Lawlor, 208 U. S. 474; Duplex Printing Co. n . Deerinq, 
254 U. S. 443.]

“In so far as recurrence is an argument for the exercise 
of the preventive power of Congress to protect interstate 
commerce, the fact that the recurrence of labor difficulties 
occurs in transportation does not place them any more
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under the control of Congress than if they had occurred 
in industry. . . .

“In the present case we say that the record makes it 
very clear that we have a situation where there is a rea-
sonable probability that strikes will develop with the 
intent to interfere with commerce; that if they do de-
velop they will have the necessary effect of burdening 
and obstructing commerce. These facts, together with 
the recurring difficulties in the steel industry, the large 
size of respondent’s operations, and its important place 
in the steel world, justify the finding on the part of the 
Board that the labor disturbances in this enterprise would 
affect commerce.

“That brings me to what I conceive to be one of the 
two important and critical questions in this case; that is, 
whether or not labor disturbances, in industries such as 
we are discussing here, so directly affect commerce that 
Congress has power to provide for their amelioration, if 
not their elimination.

“We are faced with the decision of this Court in Carter 
v. Carter Coal Co., 298 U. S. 238, in which you said 
that wages and hours and labor conditions in that indus-
try were beyond the power of Congress because they had 
only an indirect effect upon interstate commerce, and that 
however great the magnitude of the effect might be, it 
was not sufficient to give Congressional power unless the 
effect was direct.

“We conceive that the Carter case turned upon the 
question of the purpose of the Bituminous Coal Act. 
The Court said that ‘the primary contemplation of the 
Act is stabilization of the industry through the regulation 
of labor and the regulation of prices.’ If that was the 
purpose of the Bituminous Coal Act, as stated by Your 
Honors, its aim was at a situation different from that 
which is sought to be cured by this Act. We do not 
seek to argue contrary to the Carter case. For the pur-
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pose of this argument we feel that the Carter case may-
be taken, as stated by the Court, to be directed at the 
control of labor conditions and prices. We submit that 
when you considered the Carter case you considered it 
from the standpoint of the power of Congress to reach 
in and control a wage or a labor condition as a part of 
the scheme of stabilizing the industry which was under-
taken by Congress.

“Here we have an Act with a different purpose, aimed 
at a different evil. It is merely repetitious for me to say 
again that this Act sought to control strikes which had 
the intent or the necessary effect of interfering with com-
merce, not the labor relations in and of themselves. The 
Act is not, in other words, directed at a regulation of 
wages or hours, but at the elimination of the causes of 
those types of industrial disturbances which this Court 
has repeatedly said were within the power of Con-
gress. ... It is not necessary that the Carter case 
should be overruled if this Act is upheld. Nor is it 
necessary to think that if we can go this far in protecting 
commerce from obstructions because of the power to 
regulate strikes with intent or with the necessary effect 
of obstructing commerce, that we need open the door 
to go farther into control of wages, or hours, or condi-
tions of labor. It may well be that wages, or hours, or 
conditions of labor, as such, are beyond the power of 
Congress, because to interfere with them would be a 
violation of the due-process clause; or we may say that 
wages and hours are so distinct and separate from inter-
state commerce that they do not have a direct effect 
upon it under any circumstances, while here the rights 
of labor which are protected fit directly into labor con-
ditions which result directly in interferences and obstruc-
tions to interstate commerce.

“I now pass from the question of direct effect on 
commerce to that of the due-process clause, in so far as 
this particular decree is concerned.”
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Mr . Just ice  Sutherland . “Before you pass to that 
point, what is the primary effect of a strike in a steel 
mill? Is it not simply to curtail production?”

Mr . Stanl ey  Reed . “Certainly; that is one of the 
effects.”

Mr . Justi ce  Suther land . “Isn’t that the primary ef-
fect, the immediate effect?”

Mr . Stanle y  Reed . “Well, I should say it was the first 
effect. I do not mean to split hairs. Of course, that is 
one of the primary effects of it.”

Mr . Justic e  Sutherland . “That is the primary effect, 
to curtail production, and then the curtailment of produc-
tion in its turn has an effect upon interstate commerce; 
isn’t that true?”

Mr . Stanle y  Reed . “As  I understand it, no. The strike 
is something that . . . instantaneously and at the same 
time that it stops production stops interstate commerce. 
It is a single thing that happens, and that stoppage of 
works stops interstate commerce right at that instant.”

Mr . Justice  Sutherl and . “It affects interstate com-
merce just as the cessation of work in a coal mine. The 
primary effect (of that, as suggested in the Carter case, was 
to curtail the production, and then the secondary effect 
which came from the curtailment of production was the 
effect upon interstate commerce.”

Mr . Stanley  Reed . “Well, if we were undertaking to 
defend this Act on the ground that Congress had the 
power to regulate labor conditions as such, I would fully 
agree with what Your Honor has said, but our contention 
is that Congress is not undertaking to regulate labor con-
ditions as such; that it is undertaking to protect inter-
state commerce from situations that develop from those 
labor conditions, and that the causes which lead to 
these strikes with intent, and to strikes with the neces-
sary effect to interfere with interstate commerce, are 
within the regulatory power of Congress.”
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Mr . Just ice  Sutherland . “If by some means you cur-
tail the production of wheat, the immediate effect, of 
course, is to curtail the production of wheat, and that in 
its turn has an effect upon interstate commerce. So would 
you say that Congress could step into that field and regu-
late the production of wheat under the commerce clause 
or under some other power?”

Mr . Stanley  Reed . “I am sure that what I would say 
would not bar Congress on it, but it seems to me that there 
is a great distinction between whether Congress can regu-
late production as such and whether Congress can regu-
late conditions which might interfere with the transporta-
tion of agricultural products after produced.

“I will say this: That although this Act does not apply 
to agricultural production, probably, if Congress had un-
dertaken to control situations that had for their purpose 
the stopping of such production, the same rule would 
apply. Fortunately, we do not have to reach so far in 
this case.

“The present decree directs that these parties cease and 
desist from interfering with the organization ,of their em-
ployees; that they cease and desist from discrimination 
in regard to their employees; that they restore to their 
places the men who have been discharged; and that they 
post notices. I direct myself now at the question whether 
such orders are a denial of due process. . . .

“We do not contend that the Texas case determines 
whether it is a violation of due process to require a man 
to be reinstated by an employer who has violated an Act 
such as the Railway Labor Act or this Act. . . .

“We do say, however, that it is consistent with due 
process to require reinstatement of an employee by an 
employer who has violated a constitutional Act and has 
interfered with the organization of his employees by dis-
crimination against union employees in their discharge— 
we say that that, while not definitely and finally ruled 
upon by this Court, is within the due process clause.
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“That brings me to a consideration of the second series 
of cases which, like the Carter case, I think are at the 
heart of this particular controversy. I refer to Adair n . 
United States, 208 U. S. 161, and Coppage v. Kansas, 
236 U. S. 1.

[Here counsel sought to distinguish the two cases 
last-mentioned, comparing them with Texas & New 
Orleans R. Co. v. Railway Clerks, 281 U. S. 548.]

“Therefore, we submit that the Adair and the Coppage 
cases are not a bar to this Act; that whatever interfer-
ence to the employee-employer relationship there is in 
saying that a man cannot be discharged because of his 
association with a labor union or because of the under-
taking of the employer to destroy that union is different 
from that in the Coppage and Adair cases.

“It is our view that the interferences with the rights of 
employers which are implicit in this Act are interferences 
which, under the doctrine of due process so frequently 
declared by this Court, are reasonable and proper in 
their character and are not capricious. They are aimed 
at a situation which is within the power of Congress to 
control in protecting the commerce of the country from 
these recurring and huge dislocations arising from the 
various strikes that afflict the Nation.

“We leave to the employer all the natural rights which 
he needs to regulate and operate his business. He is not 
forbidden to discharge an employee. He is forbidden to 
discharge him for only one thing—his labor relations. 
The employer has great powers, of course. The employee 
has been permitted, and I believe that this Court has 
approved, unionization and collective bargaining and 
ordinary labor activities. The workman has been found 
to have rights—rights of organization to protect himself 
against the overwhelming material force of the employer. 
To ask the employer to give up but a trifle of the power 
which he has, to compel him to keep his hands from the
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labor organizations of his workmen, is, in our view, not a 
deprivation of any liberty or property which is beyond 
a reasonable interpretation of due process.”

Mr . Earl  F. Reed , on behalf of the Jones & Laughlin 
Steel Corporation:

“The conclusion that the men were discharged because 
of union activities is based upon the flimsiest kind of 
evidence; what the petition really amounts to is that 
the Board did not agree with the superintendents of the 
Company as to the sufficiency of the causes for which 
they discharged the employees.

“The record abounds in hypothetical testimony, hun-
dreds of pages of it. . . . Various persons came forward 
and said they believed that organized labor and national 
unions were a good thing for labor. The Board took 
judicial notice of theses written by professors in colleges 
about the advantages of union labor and of declarations 
made years ago—a vast mass of opinion evidence that 
national unions would be a good thing for workers. And 
it was not confined to the steel industry. They went into 
the producing industries. They offered college theses. 
They offered public records. They even offered a book 
as evidence to show that the stoppage of business and 
commerce was in large part due to strikes.

“It was on the basis of that testimony that the Board 
found that a labor dispute in the steel industry would 
interrupt commerce. This company was not shut down 
in 1919 when the labor strife occurred. It operated 
throughout. It has had no labor disturbance since 1892; 
but all these other intervening labor disturbances were 
used to show that they had a tendency to interrupt com-
merce. . . .

“It is suggested in the petitioner’s brief that since the 
Act makes its findings on matters of fact final, and it 
has found that this disturbance had a tendency to inter-
rupt interstate commerce, that is conclusive.
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“Under Crowell v. Benson, 285 U. S. 22, and St. Joseph 
Stock Yards Co. v. United States, 298 U. S. 38, it seems 
to me there can be no doubt that the jurisdictional ques-
tion of whether or not this company is engaged in inter-
state commerce is one that we are entitled to have 
reviewed.

“The National Labor Relations Act, we contend, is on 
its face a regulation of labor and not any effort to regulate 
commerce among the States or to remove obstructions to 
commerce among the States.

“Mr. Davis, the other day (see ante, p- 719), went over 
the Act in some detail, and I do not intend to do that 
again. I do want to point out one or two things about 
the Act which I think were perhaps not sufficiently cov-
ered, which indicate that it is wholly an attempt of Con-
gress to intrude itself into the industrial relations of what 
has been traditionally regarded as a State matter. In the 
first place, in the legislative history of this type of legis-
lation the first effort that Congress made to regulate labor 
matters was in the original Railway Labor Act, which 
was reenacted and enlarged in 1926 and amended in 1934. 
Then in 1932 came the Norris-LaGuardia Act, which cur-
tailed the power of the courts on certain labor mat-
ters. . . . The amendments to the Bankruptcy Act 
passed in 1933 and 1934 again attempted to endorse a 
national organization of employees, in that they pre-
vented funds in bankruptcy matters and labor-organiza-
tion matters being used in any way to contribute to the 
support of plant or local or so-called company unions.

“Now it cannot be said that Congress in the Norris- 
LaGuardia Act was trying to prevent the interruption of 
commerce by strikes, nor in the Bankruptcy Act. The 
real purpose there, and again in the National Recovery 
Act, was to regulate labor relations. And that is what 
they are trying to do here. . . .

“An examination of the Act itself reveals this. The 
closed shop is made legal. You cannot force a man not
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to belong to a union, but you may force a man to join a 
union ; and then you may not contribute any support to a 
local or plant union, no matter if it has been in existence 
for many years, no matter if you have a contract with it 
to pay a certain amount annually; and here is a form of 
organization of employees that has been successful in 
Europe, that has been existing in this country since 1904, 
and successfully in many places, and yet you are forbid-
den under this Act to make any contribution to it.

“To my mind, this indicates an effort on the part of 
Congress to force national organization in industry, to 
prevent local unions, prevent plant organizations, and 
compel employees to join national organizations. The 
provisions about the majority rule are for the same pur-
pose. The Act says that no minority group can bargain 
at all. The minority union in a plant will not exist very 
long if it cannot obtain anything for its members, if it 
cannot negotiate with the management.

“The determination of the unit is entirely for the 
Board. Suppose the Board determines that the whole of 
thè employees in the coal industry is the proper bargain-
ing unit. You may be situated in a plant in which not a 
man belongs to that union, but you are bound by the de-
termination of the majority, because the Board has found 
that that is the proper unit. The Board may have found 
that all of your employees are the proper unit, and not 
one of your electricians or mechanical men may belong to 
that unit. They may have their own union. Yet you 
are forbidden by this Act to deal with that group, because 
they are a minority group.

“Does that indicate a purpose on the part of Congress 
to free commerce from obstruction?1 Nothing of the 
kind. It indicates the congressional purpose to force 
national unions upon industry, and the Act is sweeping 
in its language. It purports to cover all industry, and it 
is exactly what was intended. . . .
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“The fact that the Act is by its terms confined in appli-
cation to matters affecting commerce does not change the 
situation. You cannot change the things which are not 
interstate commerce into things which are, by the use of 
words. If you say that it must be something affecting 
commerce, there is no limit.

“The question then comes to whether, in this particular 
case, the connection is direct or remote.

“The fact that we receive materials in interstate com-
merce or that we ship our products out in interstate com-
merce is not material. That is true of every manufactur-
ing industry. The steel industry probably receives its 
products in a rawer form and gives a greater transforma-
tion to them before they are shipped out than almost any 
other industry. . . .

“I think the language of this Court in Heisler V. 
Thomas Colliery Co., 260 U. S. 245, 259, on what would 
be the effect of holding that prior or subsequent move-
ments in interstate commerce bring the industry within 
interstate commerce, covers the situation better than 
any argument. . . .

“The Government argues that it is in the stream of 
commerce. I shall not go into that except to point out 
that in Stafford v. Wallace, 258 U. S. 495, and in Board of 
Trade v. Olsen, 262 U. S. 1, the evidence and the data 
before Congress showed focal points in which practically 
all of the commerce passed. This mill is not any way 
stationed in the stream of commerce. This plant, into 
which we take coal and coke and limestone and turn out 
steel, is not any mere temporary stoppage in a stream 
of commerce coming from the West to the East. It is 
not comparable; and because Congress could regulate 
stockyards, it is a far cry to say that they could regulate 
the labor relations of an industry like the steel industry.

“The Government argues that there is the possibility 
of an intention on the part of the strikers to obstruct
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interstate commerce. It seems to me that that argu-
ment weakens the connection. In the stockyards cases, 
in Swift & Co. v. United States, 196 U. S. 375, the intent 
to obstruct interstate commerce was clear, proven. The 
stockyards were regulated on the theory that they might 
be used as an instrumentality in monopoly. But here 
the intention that the Government ascribes is an inten-
tion on the part of the strikers to interrupt interstate 
commerce, an intention on the part of a third party, an 
intervening agency. They do not claim that in discharg-
ing 10 men we had any intention of creating a contro-
versy that might obstruct interstate commerce, but that 
these discharges might lead to dissatisfaction, which 
might lead to a dispute of more serious consequences, 
which might result in a walk-out, in which the strikers 
might have an intention to interrupt or change the 
stream of interstate commerce. If that reasoning is good 
there is no reason why Congress cannot regulate every 
activity relating to manufacture, [however remote its 
effect on interstate commerce]. . . .

“We raised before the Board, and raise now, the ques-
tion of the violation of the Fifth Amendment. The case 
of Adair v. United States, 208 U. S. 161, decided flatly 
that a man had a right to hire whom he wished, and that 
a statute which forbade the discharge of an employee for 
union activities was unconstitutional.

“The same substantive decision was made in Coppage 
n . Kansas, 236 U. S. 1; and now it is said that the Texas 
& New Orleans decision, 281 U. S. 548, modified or at 
least cast some doubt as to those decisions- [Cases dis-
tinguished.]

“Now, in this case the order is made flatly that we 
reinstate these employees. ... If this Act is valid, it 
means that when the 10 men come back they cannot be 
discharged except for a cause which would seem sufficient 
to the Labor Board. Certainly it does not mean that
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they could be discharged right away, because the same 
complaint would be made again.

“The fact that these men were to be taken back and 
kept is evidenced by this unusual provision in the order. 
The Board ordered not only the restoration and the pay-
ment of the back pay, but that the company should post 
a notice that it ‘will not discharge or in any manner 
discriminate against members of or those desiring to be-
come members of Beaver Valley Lodge No. 200, Amalga-
mated Association,’ and so forth. ...

“Those men, if they can come back into this organiza-
tion and go back to work for us, have a civil-service 
status. They stand differently from any other employee 
in our employ, because they cannot be discharged with-
out a hearing.

“If their department shuts down, I suppose we shall 
have to go to the Labor Board and ask to reopen this 
decree. . . . Suppose they are tendered some other 
work that they do not want. . . . Under this decree 
we pay them back wages indefinitely, apparently.

“If we want to transfer the men to another depart-
ment, then, I suppose, we must go to the Board and 
show them that we have good ground for transferring 
them. . . . Every time we want to promote a man we 
shall have to go to the Board to ask them to reopen 
this decree and let us do so.

“Now, an employer must have a discretion. He can-
not always give a reason for a discharge. There are 
times when sabotage occurs, times when there is theft, 
and he cannot fasten the responsibility. There are men 
who are just a disorganizing influence and have to be 
transferred. There are men who have no promise of 
ability, who cannot either maintain or operate a ma-
chine, or who are a constant menace to their fellow’ em-
ployees. Is the discretion of the management to be re-
viewed every time the man discharged happens to be a
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union man? Here are 22,000 employees, and 10 of them 
over 6 months discharged that happen to be members of 
the union, and we are hauled into court and have to show 
why we discharged those 10 men. Is that an interfer-
ence with the right of freedom of contract, with the right 
to run our business as we think best?

“It seems to me that the Government’s argument 
comes down to an economic argument. ‘It would be a 
good thing if the Federal Government could control the 
labor relations of industry.’ But that is not the law, 
and never has been. . . .

“For a century this Court has adhered to the simple, 
literal meaning which Marshall found in the commerce 
clause. It has given assurance to the States that their 
rights shall be as the Constitution fixes them. The tax-
ing authority and the police power of the States have 
been protected, and the rights of individuals to maintain 
their own property have been protected.

“What the petitioner is asking is that the traditions 
and precedents of a century be cast aside, and that we 
change the meaning of the Constitution by a judicial 
decree, and say that things that for a century have not 
been the business of the Federal Government are now 
to be subject to its regulation, because of the remote 
possibility that interstate commerce may be obstructed.”

National Labor Board v. Fruehauf Trailer Co., 301 
U. S. 49.

Mr . Thom as  G. Long , counsel for the respondent, de-
scribed the nature and history of the Trailer Company’s 
business and explained in detail the manner in which it 
was conducted. The company paid the highest wages in 
the industry and for many years had had no disagreements 
with its labor until “legislation of this nature came along.” 
Then came organizers, agitators fomenting disturbance.
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He challenged findings of the Board touching the re-
spondent’s reasons for discharging the men who made the 
complaints, and touching the relations of the manufacture 

■ to interstate commerce. When materials come into the 
shop they are generally placed in inventory or stock and 
remain there from one to four months before being incor-
porated into a finished product which is shipped away. 
The seven men who were discharged were engaged in man-
ufacturing the “raw materials” into the finished products 
that were sold. There is no “immediacy” of connection 
between the making, which is local, a purely intrastate 
matter (Minnesota Rate Cases, 230 U. S. 352, 410-411) 
and the interstate features of the business,—no “flow.”

Stafford v. Wallace, 258 U. S. 495, involved a “stream 
of commerce”—the livestock with which the commission 
men and dealers had to do went into the stockyards as 
livestock and came out as livestock; what it was to be 
made into had nothing to do with any question before the 
court. Again, in the Olsen case, (Chicago Board of 
Trade v. Olsen, 262 U. S. 1) the statute dealt with a com-
modity, grain, in course of interstate commerce, by the 
very acts of the parties through bills of lading.

Intention to find a market for the trailers in other States 
d,oes not make their manufacture a part of commerce. 
Oliver Iron Mining Co. v. Lord, 262 U. S. 172; Utah 
Power & Light Co. v. Pfost, 286 U. S. 165. The reasoning 
of these cases can not be put aside here because they 
were tax cases.

“The conclusion of the Board is this, that, while the 
manufacturing itself may be something local in character, 
nevertheless, if a labor dispute were to arise and if the 
operations of these factories were to shut down as a re-
sult of the dispute, raw materials would not be shipped in, 
finished products would not be shipped out; thereby there 
would be a burden and obstruction on the free flow of 
commerce; and that unrest caused among the production
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employees therefore would have the effect of burdening 
and obstructing commerce, because those acts of unrest 
might lead to a labor dispute.

“Now, that is a very, very tenuous series of arguments. 
It does not hold together. In fact, it seems to me that 
United Leather Workers v. Herkert & Meisel Trunk Co., 
265 U. S. 467; United Mine Workers n . Coronado Coal Co., 
259 U. S. 344, and Coronado Coal Co. v. United Mine 
Workers, 268 U. S. 295, dispose of that sort of argu-
ment. . . .

“As to what must be the relation to bring it within 
the term ‘affecting commerce,’ counsel on the other side 
make much of the use of the word ‘necessary,’ but they 
omit in most of their talk the use of the word ‘direct.’ 
This Court always couples the two together. Probably 
the best statement that this Court has made is in the Cor-
onado case, 259 U. S. 411, where it said: ‘. . . intended to 
restrain commerce ... or has necessarily such a direct, 
material, and substantial effect to restrain it that the in-
tent reasonably must be inferred.’

“Now, I take it that any act has a number of incidental 
effects as well as direct effects. The three building cases, 
of which Industrial Association v. United States, 268 U. S. 
64, is one, well exemplify this. In each of them the 
effect of the course of action complained of upon in-
terstate commerce was to curtail the use of materials 
which to that time had been coming into the State and 
had been used in building. In the first and third cases 
this was an incidental result, albeit a necessary result, of 
the course of action complained of, while in the second 
case it was a direct result, the course of action complained 
of being directed solely and exclusively at materials 
which had been shipped in interstate commerce.

“They also discuss the question of ‘intent’ and ‘neces-
sary effect,’ and say that those are two bases of what they 
call the ‘control power,’ and then they leave them away
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behind and proceed to push out the federal power to in-
clude any situation which presents ‘a reasonable likeli-
hood that a strike, if it occurred, would involve an intent 
to affect commerce, etc.’

“A strike may not have that intention but it might 
develop, and then the Board is to determine ‘the prob-
ability of the occurrence of an evil which Congress could 
control’—whether the situation is comparable to and of 
the same general type as those situations ‘from which in 
the past there had evolved strikes with intent to affect 
commerce, or where such intention might reasonably be 
expected to develop.’ And then they push out in still 
another direction and they say that the basis of their 
power is found ‘in recurring evils which in their totality 
constitute a burden on interstate commerce’ though such 
evils arise from activities ‘usually of only local concern.’ 
And this may extend to any situation ‘where the reduc-
tion in the supply of the commodity is so large that an 
intent to burden and obstruct interstate commerce may 
be inferred.’ That argument is too tenuous to fol-
low. . . .”

[The remainder of the argument was occupied mainly 
with the question of due process.]

National Labor Board v. Friedman-Harry Marks 
Clothing Co., 301 U. S. 58

Mr . Charl es  Fahy , General Counsel, National Labor 
Relations Board, after stating the case:

“Without going again into the arguments as to the 
position of the Government on the application of this 
Act to such an enterprise, I will simply add that it is 
apparent from the nature of this business, which I have 
briefly described . . ., that the respondent, as a regular 
course of its business, is utterly and completely depend- 
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ent upon interstate commerce, and it would seem that if 
a strike occurred at Richmond in the plant there . . . 
would be a complete cessation of its interstate commerce.

“A strike ordinarily closes an entire plant. Orders 
could not be filled. . . . Strike clauses are inserted in 
many contracts of those supplying products, to take care 
of just such a situation. . . .

“The respondent employs 800 employees. Therefore, 
although not as large, of course, as the Jones & Laughlin 
Steel Corporation or the Fruehauf Company, it is a large 
manufacturer. It has grown up in Virginia, the site of 
its manufacturing operations, with a national market, 
because of the control of the Federal Government over 
interstate commerce, which allows the respondent, while 
located in Virginia, to receive without impediment its 
raw materials from outside the State, and to sell to a 
national market 82 per cent, of his products.”

Mr . Leonard  Weinb erg , for the Clothing Company, 
after restating the case:

“The business of this company comprehends perhaps 
less than one per cent, of the clothing manufactured in 
the United States. This company does not differ in any 
respect from the hundreds of thousands of manufacturers 
in the United States producing apparel, and furniture 
and machinery, and utensils, and all the myriad articles 
which all of us wear or use in our daily lives.

“The unfair labor practices which are charged consist 
in discharging 19 of 800 employees, all of whom are en-
gaged in the manufacture of clothing in this plant, all of 
whom are engaged in a conversion and fabrication which 
requires some 100 operations, or thereabouts, from the 
time the materials arrive in our plant until they leave as 
a finished product. . . .

“If on the Government’s theory of the current and 
stream of commerce . . . this Act is applicable to us,
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then I respectfully submit to Your Honors that the same 
considerations apply not only to every wholesaler, but 
with more force, it seems to me, to retailers. ... If in 
our case, where we take utterly unrelated raw materials 
and convert and fabricate them, taking them out of the 
stream when they get to our factory, changing their char-
acter and transforming them into a suit of clothes, they 
can be said to be in the stream or current of commerce, 
because those clothes, forsooth, go out to purchasers be-
yond the State of Virginia—then how much more so can 
it be said of concerns which wholesale products com-
ing from all over the United States, indeed from 
foreign countries, which do not transform those articles, 
and in many cases sell them in the original packages, and, 
indeed, in many instances never even take the mer-
chandise into their own plants. [Referring to certain 
well known mail-order and other large mercantile estab-
lishments.]

“So that, if this argument of my friends with respect 
to the stream of commerce is applicable to a manufac-
turer who takes raw materials and converts them, it is 
equally applicable to everyone engaged in almost any 
business. . . . Now, if Your Honors please, I think the 
absurdity of the thing demonstrates its impracticability, 
without any further laboring with the law on the sub-
ject.

[Counsel discussed and countered the Board’s findings 
of “unfair labor practices” in this case; denied that there 
had been any “industrial strife” or interruptions of busi-
ness, and assailed the administrative conduct of the 
Board as arbitrary and unreasonable, especially with 
regard to the manner of obtaining evidence from the 
respondent and the irrelevancy of the evidence introduced 
and relied on by the Board.]

“. . . We think that this decision that we cannot dis-
charge men is tantamount to depriving the employer,
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under the construction of this Act, as placed upon it by 
this Board in this and other cases, of all control in its man-
agement of its labor relations and of its internal business, 
in the promotion and the disciplining and the demoting of 
its employees, and substitutes the management of this 
National Labor Relations Board for the management of 
this company. It would be a work of supererogation to 
discuss at this hour the law respecting the power of Con-
gress under the commerce clause, when it has been settled 
for at least 85 years by the decisions of this Court from 
Gibbons v. Ogden, 9 Wheat. 1, and Kidd v. Pearson, 128 
U. S. 1, down to the Carter case in the last few months.

“Nor will I argue the arbitrary and unreasonable char-
acter of the order of reinstatement, although I do say that 
it attacks the very fundamentals of the relationship be-
tween employer and employee; and while it does not re-
quire, and cannot require, the employee to return to work, 
it requires the employer unwillingly to put the man back 
to work; and while the order does not say how long, cer-
tainly, I respectfully submit, it would be an empty ges-
ture—an empty gesture—if it meant that all we had to 
do was to take him back that day and then find an excuse 
to discharge him the next day. . . . For the first time 
in the history of the English and the American law, 
specific performance is now set up for personal service 
contracts at will—the will of the Board.

[Counsel expressed objections to the provisions of the 
Board’s order in respect of back pay and the posting of a 
notice, and to the action of the Board in bringing the case 
before the Circuit Court of Appeals for the Second Cir-
cuit rather than the court in whose jurisdiction the re-
spondent’s plant is located.]

“I say that these facts, as I have outlined them, dem-
onstrate the abuses and the invasions of fundamental 
right that inevitably flow from this obnoxious Act and 
must always flow from legislation such as this. We sub-
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mit that the ex parte facts in this case show conclusively 
that this respondent is not engaged in interstate commerce 
and that the unfair labor practices alleged cannot be said 
in law to directly affect interstate commerce.”

Mr . Harry  J. Green , on behalf of the Clothing Com-
pany.

“If this Act is valid, particularly as applied against a 
manufacturing concern local in its nature, and if the 
Federal Government has the right to regulate the relations 
and the individuals in the course of what must be ad-
mittedly a local business, then the right of the State to 
legislate on that subject in a form in anywise different is 
gone. . . .

“These very powers sought to be exercised by the Fed-
eral Government are powers denied by this Court to the 
State governments; and I need only refer Your Honors 
to two cases, Wolff Packing Co. v. Court of Industrial 
Relations, 262 U. S. 522, and 267 U. S. 552. In both of 
those cases the attempt was to require the employer to ar-
bitrate his labor disputes. The attempt was made there, 
too, to require the employer to take back into his employ 
any persons whom he had discharged as a result of a labor 
dispute. So that the Federal Government is now claim-
ing over a local enterprise powers which the local gov-
ernment itself does not have.

“In order to evade—evade—the implications there and 
the rulings, direct as they are, in the Carter and the 
Schechter cases, the Government contends now that this is 
not a regulation of wages and hours and conditions of em-
ployment and that the Carter and Schechter cases only 
related to them.

“On both of those propositions the Government, in the 
face of the decisions, must be in error; and there is no 
difference between requiring the employer and employee 
to bargain to a conclusion, as this Board has held, about
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wages and hours and conditions of employment, and a 
direct regulation. The attempt here is to accomplish by 
indirection what has been forbidden when attempted by 
direct action. . . .”

Mr . Charl es  E. Wyzan ski , Special Assistant to the 
Attorney General, on behalf of the Board, closed the 
argument.

. . I turn now to what I began the argument with 
[in the Associated Press case, ante p. 734], the discussion 
whether or not this Act may be so applied as to cover- 
all industry and labor throughout the country, and I wish 
in particular to develop the lines of possible distinction 
which were implicit in my opening argument but which 
I did not fully elaborate then.

“Of course, the Government contends that the Act may 
be applied to all the parties here at Bar, but if we are 
mistaken we wish to suggest possible lines of distinction 
between the different cases.

“The first two cases, those involving the Associated 
Press and the Washington, Virginia and Maryland Coach 
Company (301 U.S. 132), were cases in which the parties’ 
principal activity was interstate commerce and the em-
ployees involved were either in or about commerce. We 
feel clearly that they are within the line of Congressional 
power, and I shall not pause to discuss the facts in those 
cases in any greater degree, but I turn to consider a com-
parison between the three manufacturing cases which are 
at bar, in order that, if Your Honors disagree with our 
position that all of them are within the scope of the Act, 
you may have a possible line for distinguishing between 
the cases.

“Your Honors will recall that this statute is a preven-
tive statute designed to prevent those labor disputes 
which burden or obstruct commerce. There has been 
some talk at bar of the failure of Congress to include the
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word ‘directly’ in the statute. Of course, Your Honors 
know that in the Sherman Act the word ‘directly’ is not 
included. In fact, with the exception of the ill-fated 
Bituminous Coal Conservation Act, I know of no Act of 
Congress relating to commerce which uses the word ‘di-
rectly’ in its jurisdictional ambit. The word ‘directly’ is 
necessarily implied by the decisions of this Court in in-
terpreting all the statutes, and its omission here is, in our 
opinion, of no significance, provided that the Act be 
applied only to those disputes, or the causes of those 
disputes, which directly affect commerce.

“Now, there are several preliminary matters that I wish 
to state are not involved in this final discussion of the 
cases. At the outset I pointed out that the question 
whether freedom of organization and freedom of repre-
sentation could be protected, whether that protection was 
reasonably related to commerce, was decided by Congress, 
and that that decision by Congress is a decision which 
does not have to be made again by the Board every time. 
The Board is entitled to assume that [discriminatory] 
practice will lead, or is likely to lead, to a dispute. The 
issue before the Board is whether or not a dispute, if 
it occurs, will be likely to burden or obstruct commerce; 
not whether the practice is likely to lead to the dispute. 
That issue is foreclosed under the terms of the statute, 
according to our reading of it. . . .

“A preventive statute, in order to be effective, must be 
addressed to those situations in which it is reasonably to 
be anticipated that a dispute within the power of Con-
gress will occur. Until the practice has in fact spent its 
force nobody can tell what its consequences will be, but 
if there is a reasonable likelihood that the consequences 
will be a dispute that burdens commerce, then we say 
Congress has the power to prevent indulgence in that 
practice. . . .
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“The mere fact that a cause has a local consequence 
as well as a national consequence does not prevent its 
being within the power of Congress, for obviously any 
cause is bound to have many different effects. The only 
question is whether it has a national effect within the 
power of Congress.

“Our position with respect to these manufacturing 
cases is perhaps stated most succinctly in the summary of 
our argument in Jones & Laughlin, where we have tried to 
state as briefly as possible the various theories upon which 
we suggest it is possible to apply this statute to one, two, 
or three of the manufacturing cases at bar.

“As I said, there is a distinct difference between the 
enterprises which are at bar. We have said that the 
power of Congress clearly includes the power to prevent a 
strike—rather to punish a strike—called with the intent 
of affecting commerce, and we have suggested that at 
least in some of these cases there is a very grave danger 
that the continuance of this discriminatory sort of prac-
tice will cause a strike of that type. . . .

“Jones & Laughlin is an integrated enterprise operating 
in many States, with approximately 20 different outlets, 
getting its raw materials from many different States. 
Although the principal manufacturing is done in Pitts-
burgh, the enterprise is farflung. If a dispute began in 
Jones & Laughlin, we know with reasonable certainty 
that it would be bound to involve, intentionally, inter-
state commerce; for persons at one particular focal point 
would undoubtedly choose to get as much support as they 
could from the persons working in other parts of the 
enterprise, including the persons working on the trans-
portation and interstate activities of the company.

“Moreover, we know, for the record shows [Exhibit 44] 
that the steel companies of this country have united on 
a common labor policy, and though I do not intend to 
discuss the merit of that policy, I merely advert to it for
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the point of showing that if a dispute occurs between the 
employees in this company and the company itself, it is 
reasonable to expect that the dispute will spread to other 
employees dealing with employers united on a common 
front with respect to their labor policy.

“We have said that the power of Congress relates not 
only to strikes with intent, but strikes where there is a 
necessary effect, of interrupting commerce. The scope 
of the ‘necessary effect’ principle is by no1 means certain, 
and on this we may make a number of alternative sug-
gestions. We have merely pointed out, as something of 
which we feel certain, that intent is not necessary in order 
to show that a dispute is within the power of Congress, 
because, as Your Honors have said in the Patten case, 
226 U. S. 525, if the necessary effect of a practice is to 
obstruct commerce it is unnecessary to charge a specific 
intent.

“Now, when does a labor dispute have a necessary ef-
fect upon commerce? We have suggested what one cri-
terion may be, if the dispute involves a substantial 
amount of the commerce in a particular commodity.

“The Fruehauf Trailer Company [see ante, p. 766] 
presents a case very much in point. They are admit-
tedly the largest of the companies in the trailer business. 
Their nearest competitor does only 37 per cent, as much 
as they do. If there is anything in the doctrine that we 
suggest, that the obstruction of a substantial amount of 
the commerce in a commodity works such a necessary ef-
fect upon commerce that Congress can control it, the 
principle would apply to the Fruehauf Trailer Company. 
It would also seem that it might apply to Jones & Laugh-
lin, but I am not going to spell out all the possible im-
plications. I am just covering in summary fashion the 
argument which has already been made. . . .

“We do not rest our whole case, even with respect to 
necessary effect, upon stream of commerce. Nor do we
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say that necessarily every enterprise which receives and 
ships in interstate commerce is in a well defined stream 
of commerce. The exact scope of that doctrine may be 
broad or narrow. If it is broad, it would cover the case 
of the respondent clothing company, for that company 
admittedly receives 90 per cent, of its raw materials 
from outside of the State, and ships 80 per cent, of its 
products outside of the State, in which it manufactures.

“But it is not necessary to consider stream of commerce 
in any such broad way as we have urged. There is a 
narrower aspect of the doctrine which is open to this 
Court. It may be that a well-defined stream of com-
merce exists only in those cases where a single enterprise 
controls the sources of supplies, does the processing, and 
controls the outlets, so that the processing is a ‘throat’ 
with respect to that enterprise’s flow of commerce. If 
such a concept be adopted it would clearly apply to the 
Jones & Laughlin case.

“There is another situation in which a necessary effect 
on commerce might possibly be spelled out, and that is 
where the effect of a dispute would be to interrupt a sub-
stantial volume of goods, although not a substantial pro-
portion of the commerce in a commodity. If this is the 
doctrine, all the cases at bar would seem to be within it, 
for there is no case at bar in which the goods moving out 
of the enterprise amount to less than $1,750,000 a year, 
and in some cases they amount to much more than that. 
But I do not intend to describe in detail the facts with 
respect to all these things. I merely suggest possible lines 
of distinction.

“There is also a possibility which was developed by 
the Solicitor General in his argument in Jones & Laugh-
lin; that is, that where a practice recurs frequently, as 
labor disputes recur frequently, it may be that Congress 
has the power to legislate with respect to those practices 
if they bear a relation to commerce.
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“If that doctrine be accepted, it is admittedly the 
broadest of the doctrines with which I have dealt. We 
do not contend that it would apply to firms such as have 
been mentioned by the respondent, that is, retail firms 
who receive some of their products in interstate com-
merce or send out some of their goods in interstate com-
merce. We say it would apply only to those enterprises 
a substantial part of whose own business is either the 
receipt of goods in interstate commerce or the shipment 
of goods in interstate commerce. We do not claim that 
every one who receives or ships in interstate commerce 
would fall within the scope of the principle.

“I have one more specific word to say, and that is, as 
to whether a determination in this case with respect to 
the right of self-organization, freedom of representation, 
and freedom of association, forecloses any question with 
respect to wages, hours or substantive working conditions. 
Of course, as Your Honors are now well aware, the stat-
ute itself has nothing whatsoever to do with wages or 
hours; but the question may be raised, does the principle 
apply? It may or it may not, and we suggest that a dis-
tinction may be drawn, though we do not necessarily 
press it. This is the distinction which we suggest: It 
has been shown by the decisions in this Court that inter-
ference with freedom of association and freedom of rep-
resentation bears a reasonable relation to commerce, be-
cause the protection of those rights avoids labor disputes. 
Now it may be that a fixing of minimum wages or of 
maximum hours would not in the same way avoid labor 
disputes, because the fixing of minimum wages and of 
maximum hours would not settle the field of controversy 
but would leave a large area of conflict; whereas this 
settles a large area of conflict and sets up a procedure 
for the voluntary amicable adjustment of the dis-
putes. . .
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