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The judgment of the court below must be reversed and 
the cause returned there for further proceedings in har-
mony with this opinion.

Reversed.
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A landowner made a declaration placing title in a trustee for the 
benefit of herself and an agent empowered by her to subdivide 
and sell the land, whose compensation was to be a fixed percentage 
of payments made by purchasers. The function of the trustee 
was to hold the title, execute contracts and conveyances at the 
direction of the agent, and to make collections. Held that the 
trust was not an “association” within the meaning of § 701 (a) (2) 
of the Revenue Act of 1928, and therefore not taxable as a 
corporation. Pp. 386, 389.

87 F. (2d) 1000, reversed.

Certiora ri , 300 U. S. 651, to review the reversal of a 
decision of the Board of Tax Appeals disapproving an 
income tax deficiency assessment.

Mr. Franz W. Castle, with whom Messrs. Emmett J. 
McCarthy, Howard R. Brintlinger, and Robert F. Carey, 
were on the brief, for petitioners.

Mr. Andrew D. Sharpe, with whom Solicitor General 
Reed, Assistant Attorney General Morris, and Messrs. 
Sewdll Key and Ellis N. Slack were on the brief, for 
respondent.

Mr . Justice  Suthe rland  delivered the opinion of 
the Court.

On January 3,1934, the Commissioner of Internal Rev-
enue assessed a deficiency of income taxes for the year 
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1931 against petitioners in the sum of $512.30. The 
Board of Tax Appeals, upon petition and after hearing, 
determined that there was no deficiency. Upon review, 
the court below, without opinion, reversed the decision 
of the Board of Tax Appeals.

The case involves the relations of petitioners under a 
declaration of trust and an agreement attached thereto. 
And the question for decision is whether the trust consti-
tutes an association, to be taxed as a corporation, within 
the meaning of § 701 (a) (2) of the Revenue Act of 1928, 
which provides that, when used in the act, “The term 
‘corporation’ includes associations, joint-stock companies, 
and insurance companies.” The commissioner, whose ac-
tion was affirmed by the lower court, ruled that upon the 
facts stated below there was a taxable “association” 
within the reach of this statutory provision. The Board 
of Tax Appeals held to the contrary.

Minerva S. Melidones, hereafter called the grantor, in 
1925, in order to subdivide and sell a tract of land which 
she owned, made the declaration of trust here in question, 
placing the title in the predecessor of the Central Repub-
lic Trust Company, as trustee for the use and benefit of 
herself and A. A. Lewis, both of whom signed the instru-
ment as beneficiaries. The trustee was given power to 
deal with the real estate so far as the public was con-
cerned, but was to do so only in accordance with the 
agreement attached to the trust instrument. That agree-
ment, bearing the same date as the declaration of trust, 
was executed by the grantor, Lewis and the trustee. The 
grantor, by the agreement, appointed Lewis, an experi-
enced real-estate operator, as exclusive selling agent and 
as “manager of the trust created by said deed in trust 
and trust agreement aforesaid”; and he was given “such 
powers and duties in connection with the administration 
of the trust as may be necessary to facilitate the sale of 
the said land.” He was authorized to exercise manage-
ment and control of the property for the purposes of sale;
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at his own expense to employ a sales organization; to 
enter into contracts with purchasers as manager of the 
trust; and to request the trustee to execute deeds and 
other necessary instruments. Contracts were to be made, 
and title was to be conveyed by the trustee to purchasers, 
upon Lewis’ written directions. He was to receive as 
sole compensation for his services commissions based 
upon the price for which the lots in the subdivision were 
sold. The trustee was to collect and distribute payments 
after the initial payment; but was to have nothing to do 
with the sales of lots or negotiations relating thereto.

The grantor subsequently assigned her beneficial in-
terest in the trust to Benjamin Schwartz, to which his 
estate has succeeded as sole beneficiary. The trust in-
strument provides that transferrable certificates may be 
issued by the trustee; but none was ever issued.

If it were not for the declaration of trust, we should 
have here the simple case of an appointment by a land 
owner of an agent to subdivide the land and sell it, re-
ceiving as compensation for his services a fixed percentage 
of the payments made by the purchasers. It is quite 
evident that such an arrangement has no element of sub-
stance or method which would warrant its designation 
as an association under the statutory provision in 
question. Nor can we see that the intervention of a 
trustee to hold title, execute contracts and conveyances 
at the direction of the real-estate agent and make collec-
tions alters the situation.

The question recently has received full consideration in 
Morrissey v. Commissioner, 296 U. S. 344, and three 
other cases which immediately follow in the same vol-
ume.*  The trust reviewed in the Morrissey case was 
essentially unlike that now under consideration. There,

* Swanson v. Commissioner, 296 U. S. 362; Helvering v. Combs, 
296 U. S. 365; Helvering v. Coleman-Gilbert Associates, 296 U. S. 
369.
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the trust was a medium for the carrying on of a business 
enterprise by the trustees and participation in the profits 
by numerous beneficiaries whose interests were repre-
sented by transferrable share certificates, thus permitting 
the introduction of new participants without affecting 
the continuity of the plan. The certificates represented 
both preferred and common shares. We pointed out that 
the corporate analogy was evidenced by centralized con-
trol, continuity and limited liability, as well as by the 
issue of transferrable certificates; and we said (p. 356) 
that the word “association” implies associates. “It im-
plies the entering into a joint enterprise, and, as the 
applicable [departmental] regulation imports, an enter-
prise for the transaction of business. This is not the 
characteristic of an ordinary trust—whether created by 
will, deed, or declaration—by which particular property 
is conveyed to a trustee or is to be held by the settlor, 
on specified trusts, for the benefit of named or described 
persons. Such beneficiaries do not ordinarily, and as 
mere cestuis que trustent, plan a common effort or enter 
into a combination for the conduct of a business enter-
prise.”

The arrangement here answers the foregoing descrip-
tion of an ordinary trust—that is, it was created in virtue 
of a declaration by which a designated piece of real prop-
erty was conveyed to the trustee on specified trusts, for 
the benefit of definitely named persons, one of whom 
was the grantor of the land and the other an agent of 
the grantor for the sole purpose of subdividing and sell-
ing the land. The agent was designated by name, and 
his powers definitely fixed in advance of their exercise. 
He possessed no authority beyond that expressly dele-
gated by his principal. The trust was adopted merely as 
a convenient means of making effective the sales of the 
agent under the contract. The duties of the trustee were 
purely ministerial, with no power to control, direct, or
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participate in, the conduct of the selling enterprise con-
templated by the contract. There is to be found in the 
operation of the business no essential characteristic of 
corporate control—nothing analogous to a board of di-
rectors or shareholders, no exemption from personal lia-
bility, no issue of transferrable certificates of interest. 
There is simply the common relation of principal and 
agent, coupled with the collateral incidents of an ordinary 
trust. We are not able to find in the situation an “asso-
ciation” within the meaning of the statute under con-
sideration, because there are no associates and no feature 
“making [the trust] analogous to a corporate organiza-
tion.” 296 U. S. at p. 359.

Judgment reversed.

AETNA INSURANCE CO. v. KENNEDY to  the  use  of  
BOGASH.*

CERTIORARI TO THE CIRCUIT COURT OF APPEALS FOR THE 
THIRD CIRCUIT.

No. 753. Argued April 30, 1937.—Decided May 17, 1937.

1. Every reasonable presumption is indulged against waiver of the 
right of trial by jury. P. 393.

2. A case is not taken from the jury and submitted to the court 
for decision of fact as well as of law, if, accompanying the request 
of the parties for peremptory instructions, there are other requests 
in which are reasonably to be implied requests to go to the jury 
if a peremptory instruction be denied. P. 393.

3. Where the District Court denied the parties’ motions for directed 
verdicts without reserving any question of law, and unconditional 
verdicts were returned for defendants, held that neither that court 
nor the Circuit Court of Appeals had jurisdiction to find or 

* Together with No. 754, Springfield Fire & Marine Insurance Co. 
v. Kennedy to the use of Bogash; and No. 755, Liverpool & London 
& Globe Insurance Co. v. Kennedy to the use of Bogash. On 
writs of Certiorari to the Circuit Court of Appeals for the Third 
Circuit.
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