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either by a receivership or otherwise. 12 U. S. C. §§ 931,
961; Federal Land Bank v. Priddy, supra, pp. 231, 234;
Cook County National Bank v. United States, 107 U. S.
445, 448; Easton v. Towa, 188 U. 8. 220, 233; Jennings v.
U 8. F. & G. Co., 294 U. 8. 216, 226; Brusselback v.
Chicago Joint Stock Land Bank, 69 F. (2d) 598; Par-
tridge v. St. Louis Joint Stock Land Bank, 76 F. (2d)
237; Boyd v. Schneider, 131 Fed. 223, 227.

Whether the respondent may vote upon his stock, after
his mortgage has been paid in full, until the shares have
been redeemed, and whether he has a remedy to compel
the Farm Credit Administration to liquidate the business
promptly, are questions that have been considered in
the briefs, but that do not call for answer upon the record
now before us.

The decree should be reversed and the cause remanded
to the Court of Appeals of the State of Ohio for further

proceedings not inconsistent with this opinion.
Reversed.
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1. Fraud in the procurement of insurance is provable as a defense
in an action at law upon the policy. P. 212.

2. A “contest,” within the purview of a provision of a life insur-
ance policy that it shall be incontestable after a period defined, has
generally been held to mean a present contest in a court, not a
notice of repudiation or of a contest to be waged thereafter.
P22

3. No action at law having been brought on the policy, an insurer
whose attack upon the ground of fraud is endangered by the
running of the time limited by the policy for contest may sue in
equity for cancelation. P. 212.
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In the present cases the period allowed for contest was two
years from the date of the two policies. The Insurance Com-
pany’s suits for cancelation were brought when six months and
ten days of that period had passed.

4. Where equity can give relief, plaintiff ought not to be compelled
to speculate upon his chance of obtaining relief at law, or to
incur the danger that witnesses may disappear and evidence be
lost if he waits to be sued by his antagonist. P. 213.

5. A remedy at law does not exclude one in equity unless it is
equally prompt and certain and in other ways efficient.  P. 214.

6. A remedy at law is not adequate if its adequacy depends upon
the will of the opposing party. P. 214.

7. Equitable jurisdiction existing at the filing of the bill is not de-
stroyed by the subsequent availability of an adequate legal
remedy. P. 215.

In these cases the equity jurisdiction which attached on the
filing of the bills by the Insurance Company, was not lost when
actions on the policies were brought in the same court; though the
court, if requested, might have tried the law suits first.

80 F. (2d) 600; 85 id. 791, reversed.

CerTIORARI, 299 U. S. 536, to review the reversal of
decrees for the cancelation and surrender of policies of life
insurance.

Mr. Walliam C. Michaels, with whom Messrs. Earle W.
Fvans and Joseph G. Carey were on the brief, for
petitioner.

Cancellation of instruments procured by fraud is a well-
settled field of equity jurisdiction. The incontestable
clause required contest in court to preserve petitioner’s
rights, and no law action was pending at the time the
bills were filed in which contest could be made by answer.
These facts demonstrate that petitioner did not have any
remedy at law, adequate or otherwise, and presented a
“special circumstance” authorizing petitioner to bring its

* Together with No. 441, American Life Insurance Co. v. Ora Inez
Stewart et al. Certiorari to the Circuit Court of Appeals for the
Tenth Circuit.
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bills to cancel when and as the bills were filed. Mutual
Life Ins. Co. v. Hurni Packing Co., 263 U. S. 167, 174,
176; Story, Eq. Juris. (13th ed.), § 995; 2 Black,
Rescission & Cancellation, § 655, p. 1497; 9 C. J. 1160.

When a court of equity properly acquires jurisdiction
it will retain it until complete justice is done between the
parties. McGowan v. Parish, 237 U. S. 285, 296;
Alexander v. Hillman, 296 U. S. 222, 242; 21 C. J. 134,
SHINET.

Whether an equity court has jurisdiction depends on
the facts and circumstances existing at the time the bill
is filed and not on those that may subsequently develop.
A remedy at law cannot be adequate if its adequacy de-
pends upon the will of the opposing party. Boyce’s
Ezxecutors v. Grundy, 3 Pet. 210, 215; Sullivan v. Port-
land R. Co., 94 U. S. 806, 811; Dawson v. Kentucky
Distilleries Co., 255 U. S. 288, 296; Busch v. Jones, 184
U. S. 598, 600; Clark v. Wooster, 119 U. S. 322, 325; Bank
of Kentucky v. Stone, 88 Fed. 383, 391.

The case is controlled by the rule announced by this
Court in Dawson v. Kentucky Distilleries Co., 255 U. S.
288, 296, that equitable jurisdiction is not “lost because
since the filing of the bill an adequate legal remedy may
have become available.” See also Busch v. Jones, 184

U. S. 598, 600.
The foregoing points have been the subject of discus-

sion and deecision in policy cancellation cases, similar to
the ones at bar, in other Circuit Courts of Appeals, and
such decisions declare the principles above stated. This
decision of the Circuit Court of Appeals for the Tenth
Cireuit is in direct conflict with decisions in other Cir-
cuits in like cases. (Fourth Circuit) Jefferson Standard
Life Ins. Co. v. Keeton, 292 Fed. 53, 54-56; Jones V.
Reliance Life Ins. Co., 11 F. (2d) 69, 70; Brown v. Pacific
Mutual Life Ins. Co., 62 F. (2d) 711, 712; New York
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Life Ins. Co. v. Truesdale, 79 F. (2d) 481, 485; Pacific
Mutual Life Ins. Co. v. Parker, 71 F. (2d) 872, 874.
(Fifth Circuit) Jefferson Standard Life Ins. Co. v. Mec-
Intyre, 294 Fed. 886, 888. (Sixth Circuit) New York
Life Ins. Co. v. Seymour, 45 F. (2d) 47, 48, 49; Rose V.
Mutual Life Ins. Co., 19 F. (2d) 280, 282. (Seventh
Circuit) Harnischfeger Sales Corp. v. National Life Ins.
Co.,72 F. (2d) 921, 922, 923. (Eighth Circuit) Peake v.
Lincoln National Life Ins. Co., 15 F. (2d) 303, 305, 306;
Lincoln National Life Ins. Co. v. Hammer, 41 F. (2d)
12, 17. (Ninth Circuit) Massachusetts Bonding & Ins.
Co. v. Anderegg, 83 F. (2d) 622, 624, cert. den., 299 U. S.
567. It appears also to be in conflict with Enelow v. New
York Life Ins. Co., 293 U. S. 379, 384, upon which it
professes to be based.

Section 384, 28 U. S. C., providing that no equity suit
shall be maintained if plaintiff has an adequate remedy
at law, may be waived by defendant, and was waived in
these cases both by pleading to the merits only, by stipu-
lating in writing for trial of the equity suits in advance
of the law actions, and by proceeding to trial without
objecting to equity jurisdiction. American Mills Co. v.
American Surety Co., 260 U. 8. 360, 363; Duignan v.
United States, 274 U. 8. 195, 199; Twist v. Prairie Oil Co.,
274 U. S. 684, 689-691; Perego v. Dodge, 163 U. S. 160,
164; Reynes v. Dumont, 130 U. S. 354, 395; Kilbourn v.
Sunderland, 130 U. S. 505, 514; Tyler v. Savage, 143 U. S.
79, 96-97; Southern Pacific R. Co. v. United States, 200
U. S. 341, 349; Brown v. Lake Superior Iron Co., 134
U. 8. 530, 536; Singer Sewing Machine Co. v. Benedict,
229 U. S. 481, 484; Lyons Milling Co. v. Goffe & Carkener,
46 F. (2d) 241, 245; Sanders v. Riverside, 118 Fed. 720,
7208

The decrees cancelling the policies were justified and
should be affirmed. New York Life Ins. Co. v. Griffith,
35 F. (2d) 945, 946,
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Mr. Charles G. Yankey for respondents.

The claims were pure legal claims and the defenses
legal defenses. Enelow v. New York Life Ins. Co., 293
U. 8. 379; Adamos v. New York Life Ins. Co., 293 U. S.
386. The beneficiaries were guaranteed a right to trial
by jury. Const., Seventh Amendment; Judiciary Act,
c. 20, § 16, 1 Stat. 82; Jud. Code, § 267; 28 U. S. C. 384.

The right of the court of equity to intercede was
entirely dependent upon the possible or threatened loss
of complainant’s defense, if a controversy was not in-
stituted within the period allowed. Necessarily, the
right was dependent entirely upon the probability of
losing it. See Mutual Life Ins. Co. v. Hurni Packing
Co., 263 U. 8. 167, and cases cited in Enelow v. New York
Life Ins. Co., 293 U. S. 379, 384.

Under the allegations, we have merely an abstract
question; at most a mere apprehension or fear of a remote
injury. No allegations are made or facts stated to justify
even an inference that the beneficiaries would not
commence actions within the period.

This case is of that type of equity jurisdiction which is
to prevent injury as distinguished from the types which
determine controversies and adjudicate rights dependent
upon facts which have oceurred. It is a fixed principle
that the occurrence or continuance of the injury must be
probable and imminent. Connecticut v. Massachusetts,
282 U. 8. 660; New York v. Illinois, 274 U. S. 488; New
Jersey v. Sargent, 269 U. S. 328; Texas v. Interstate Com-
merce Comm’n, 258 U. S. 158; Marye v. Parsons, 114
U. S. 325; Foster v. Mansfield C. & L. M. R. Co., 146
U. 8. 88; Stearns v. Wood, 236 U. S. 75.

Petitioner, having a plain, adequate, and complete
remedy at law, was not entitled to a stay in equity.
Smith v. American National Bank, 89 Fed. 832, 838;
Griesa v. Mutual Life Ins. Co., 169 Fed. 509, cert. den.,
215 U. 8. 600.
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The Insurance Company has submitted to the juris-
diction of the court in the law actions by filing motions
to stay proceedings. Moreover, the following well-
considered cases hold that the legal remedy of the In-
surance Company became plain, adequate and complete
notwithstanding the pendency of the equity suits, upon
the filing of the law actions within the contest period
by the respondents. Great Southern Life Ins. Co. v.
Burwell, 12 F. (2d) 244, cert. den., 271 U. S. 683; New
York Life Ins. Co. v. McCarthy, 22 F. (2d) 241; New
York Life Ins. Co. v. Thompson, 78 F. (2d) 946; Rohr-
bach v. Mutual Life Ins. Co., 82 F. (2d) 291. And see
Griesa v. Mutual Life Ins. Co., 169 Fed. 509, cert. den.,
215 U. S. 600; Enelow v. New York Life Ins. Co., 293
U. 8. 379; Adamos v. New York Life Ins. Co., 293 U. S.
3%6.

The motions to dismiss were considered as leveled at
both the original and the supplemental bills herein,
since the application for injunction against the prose-
cution of the law actions, which came on for hearing at
the same time, is found only in the supplemental bills.
The supplemental bills recite that the law actions
have been filed by the respondents. Therefore, the
pleadings of the petitioner show upon their face that
petitioner had a plain, adequate and complete remedy
at law within the contestable period, at the time the
motions to dismiss were considered. Under such ecir-
cumstances it is held that the actions to cancel the poli-
cies for fraud will not be entertained in a court of equity.
Cable v. United States Life Ins. Co., 191 U. S. 288;
Phoenixz Mutual Life Ins. Co. v. Bailey, 13 Wall. 616;
Di Giovanni v. Camden Fire Ins. Co., 296 U. S. 64;
Nichols v. Pacific Mutual Life Ins. Co., 84 F. (2d) 896;
Griesa v. Mutual Life Ins. Co., 169 Fed. 509, cert. den.,
215 U. S. 600; Riggs v. Union Life Ins. Co., 129 Fed. 207;




AMER. LIFE INS. CO. v. STEWART. 209

203 Argument for Respondents.

Rohrbach v. Mutual Life Ins. Co., 82 F. (2d) 291; New
York Life Ins. Co. v. Thompson, 78 F. (2d) 946.

The records show the actions at law upon the policies
were at issue two months and twenty-three days before
the trial of these equity suits in the same court, and four
months and thirteen days before the expiration of the
contest period. The Insurance Company had thus
mstituted a contest of the policies in actions at law.
A dismissal of the law actions thereafter would not de-
prive the company of the benefit of that contest. Cable
v. United States Life Ins. Co., 191 U. S. 288, 309; New
York Life Ins. Co. v. Miller, 73 F. (2d) 350; New York
Life Ins. Co. v. Hurt, 35 F. (2d) 92, 96; Thomas v. Life
Insurance Co., 135 Kan. 381.

Moreover, the Insurance Company after the pendency
of the law action could plead as a counterclaim or cross-
petition the very same cause of action which is set out in
the bill of complaint to cancel the policy for fraud. By
the Kansas Code of Procedure, the dismissal of an action
by the plaintiff does not dismiss any counterclaim pleaded
by the defendant. See Northern Life Ins. Co. v. Walker,
123 Wash. 203.

Respondents did not waive the right to trial by jury.

Jurisdiction in equity upon the ground that the com-
plainant is without an adequate remedy at law, cannot be
conferred by consent or waiver. Jud. Code, § 267; 28
U. 8. C. 384.

Whenever at any stage it appears that there is a plain,
adequate and complete remedy at law, the court must
dismiss the suit and leave the parties to their legal rem-
edy, even though the point is not raised by the pleadings
nor suggested by counsel. Hipp v. Babin, 19 How. 279;
Oelrichs v. Williams, 15 Wall. 211; Lewis v. Cocks, 23
Wall. 466; Boise Water Co. v. Boise City, 213 U. S. 276;
Phoenix Life Ins. Co. v. Bailey, 14 Wall. 616; Singer
Sewing Machine Co. v. Benedict, 229 U. S. 481.

130607°—37—-14
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Trial by jury is a valuable right; every reasonable as-
sumption should be indulged against its waiver. Hodges
v. Easton, 106 U. S. 408; Baylis v. Travelers Ins. Co., 113
U. 8. 316.

Mg. Justice Carpozo delivered the opinion of the
Court.

In these cases suits have been brought for the can-
cellation of policies of life insurance on the ground of
fraud in their procurement, the policies providing that
they shall cease to be contestable unless contest shall be
begun within a stated time. The question to be deter-
mined is the existence, in the circumstances, of a remedy
in equity.

On February 23, 1932, petitioner, a Colorado corpora-
tion, issued to Reese Smith Stewart, a citizen of Kansas,
two policies of life insurance, each for $5,000, one pay-
able to his son, who is a respondent in No. 440, and the
other payable to his wife, who is a respondent in No.
441. Each policy contains a provision that it “shall be
incontestable, except for non-payment of the premium,
after one year from its date of issue if the Insured be
then living, otherwise after two years from its date of
issue.” On May 31, 1932, three months and eight days
after obtaining the insurance, the insured died, having
made in his application fraudulent misstatements, or so
the insurer charges, as to his health and other matters
material to the risk. On September 3, 1932, the insurer
brought suit to eancel the insurance, a separate suit for
each policy, the executrix of the insured being joined as a
defendant with the respective beneficiaries. The com-
plaint in each suit refers in a paragraph numbered 8 to
the provision that the policy shall be incontestable after
the lapse of two years. In the same paragraph it states
in substance that the beneficiary may delay the com-
mencement of the action at law till the time for contest
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has gone by, or, beginning such an action within the
period, may afterwards dismiss it and then begin anew.
The insurer asks the court to act while yet the barrier
is down.

On September 26, 1932, the defendants moved in each
suit to dismiss the bill for want of equity. On October
11, 1932, the beneficiaries began actions at law in the
same court to recover the insurance. On October 29, the
insurer filed its supplemental bills setting forth the pend-
ency of the actions at law, and praying an injunction
against their continued prosecution. On July 28, 1933,
the District Court denied the motions to dismiss, without
passing, however, on motions made by the insurer to
enjoin the actions at law. On August 29, a stipulation
was signed and filed in each case that “the suit in equity
shall be tried” by the court “before said law action is
tried, Provided, however, that the issues in said law
action shall in the meantime be made up in order that
said law issues thus joined shall stand ready for trial,
with the understanding that said law issues, if any remain
for trial, shall be tried as soon after the trial of the suit
in equity as the court shall determine,” and this stipula-
tion was approved by the court and an order made ac-
cordingly. On October 10, 1933, the defendants in each
of the equity suits filed their answers to the bills, denying
the fraud, admitting the making of the “incontestability
clause” as stated in paragraph 8, and as to the other
allegations of that paragraph denying any knowledge
or information sufficient to form a belief. The answers
did not state that the remedy at law was adequate.

Upon the trial of the suits in equity, the District Court
found the fraudulent representations charged in the com-
plaints, and decreed the cancellation and surrender of the
policies. There was an appeal to the Court of Appeals
for the Tenth Circuit, where the decree was reversed,
one judge dissenting, the court holding that the insurer
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had an adequate remedy at law. 80 F. (2d) 600; 85 F.
(2d) 791. We granted certiorari to settle an important
question, and one likely to recur, as to the scope of
equitable remedies.

No doubt it is the rule, and one recently applied in
decisions of this court, that fraud in the procurement of
insurance is provable as a defense in an action at law
upon the poliey, resort to equity being unnecessary to
render that defense available. Enelow v. New York Life
Ins. Co., 293 U. S. 379, 385; Adamos v. New York Life
Ins. Co., 293 U. S. 386; Insurance Co. v. Bailey, 13 Wall.
616; Cable v. United States Life Ins. Co., 191 U. S. 288,
306. That being so, an insurer, though the victim of a
fraud, may commonly stand aside and await the hour of
attack. But this attitude of aloofness may at times be
fraught with peril. If the policy is to become incontest-
able soon after the death of the insured, the insurer be-
comes helpless if he must wait for a move by some one
else, who may prefer to remain motionless till the time
for contest has gone by. A “contest” within the purview
of such a contract has generally been held to mean a
present contest in a court, not a notice of repudiation or
of a contest to be waged thereafter. See, e. g., Killian
v. Metropolitan Life Ins. Co., 251 N. Y. 44, 48; 166 N. L.
798; New York Life Ins. Co. v. Hurt, 35 F. (2d) 92, 95;
Harnischfeger Sales Corp. v. National Life Ins. Co., 72
F. (2d) 921, 922. Accordingly an insurer, who might
otherwise be condemned to loss through the mere in-
action of an adversary, may assume the offensive by
going into equity and there praying cancellation. This
exception to the general rule has been allowed by the
lower federal courts with impressive uniformity. It

*From the fourth circuit: Jefferson Standard Life Ins. Co. v.
Keeton, 292 Fed. 53, 54-56; Jones v. Reliance Life Ins. Co., 11 F.
(2d) 69, 70; Brown v. Pacific Mutual Life Ins. Co., 62 F. (2d) 711,
712; New York Life Ins. Co. v. Truesdale, 79 F. (2d) 481, 485;
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has had acceptance in the state courts.> It was recognized
only recently in an opinion of this court, though the facts
were not such as to call for its allowance. Enelow v.
New York Life Ins. Co., supra, at p. 384.°

The argument is made, however, that the insurer, even
if privileged to sue in equity, should not have gone
there quite so quickly. Six months and ten days had
gone by since the policies were issued. There would be
nearly a year and a half more before the bar would
become absolute. But how long was the insurer to wait
before assuming the offensive, and how was it to know

Pacific Mutual Life Ins. Co. v. Parker, 71 ¥. (2d) 872, 874. From
the fifth circuit: Jefferson Standard Life Ins. Co. v. McIntyre, 294
Fed. 886, 888. From the sixth circuit: New York Life Ins. Co. v.
Seymour, 45 F. (2d) 47, 48, 49; Rose v. Mutual Life Ins. Co. of New
York, 19 F. (2d) 280, 282. From the seventh circuit: Harnischfeger
Sales Corp. v. National Life Ins. Co., 72 F. (2d) 921, 922, 923. From
the eighth ecircuit: Peake v. Lincoln National Life Ins. Co., 15 F.
(2d) 303, 305, 306; Lincoln National Life Ins. Co. v. Hammer, 41 F.
(2d) 12, 17. From the ninth circuit: Massachusetts Bonding & Ins.
Co. v. Anderegg, 83 F. (2d) 622, 625. From the tenth circuit:
New York Life Ins. Co. v. Thompson, 78 F. (2d) 946, 947 (semble).
From the District of Columbia: Densby v. Acacia Mutual Life Assn.,
64 App. D. C. 319; 78 F. (2d) 203, 206.

.  *New York Life Ins. Co. v. Rigas, 117 Conn. 437; 168 Atl. 22;

Ebner v. Ohio State Life Ins. Co., 69 Ind. App. 32; 121 N. E. 315;
Aetna Life Ins. Co. v. Daniel, 328 Mo. 876; 42 5. W. (2d) 584; New
York Life Ins. Co. v. Cobb, 219 Mo. App. 609; 282 S. W. 494; New
York Life Ins. Co. v. Steinman, 103 N. J. Eq. 403; 143 Atl. 529;
American Trust Co. v. Life Ins. Co. of Virginia, 173 N. C. 558; 92
S. E. 706; Prudential Ins. Co. v. Tanenbaum, 53 R. 1. 355; 167 Atl.
147.

*“The instant case is not one in which there is resort to equity
for cancellation of the policy during the life of the insured and no
opportunity exists to contest liability at law. Nor is it a case where,
although death may have occurred, action has not been brought to
recover upon the policy, and equitable relief is sought to protect the
insurer against loss of its defense by the expiration of the period after
which the policy by its terms is to become incontestable.”
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where the beneficiaries would be if it omitted to strike
swiftly? Often a family breaks up and changes its abode
after the going of its head. The like might happen to
this family. To say that the insurer shall keep watch
of the coming and going of the survivors is to charge it
with a heavy burden. The task would be hard enough
if beneficiaries were always honest. The possibility of
bad faith, perhaps concealed and hardly provable, ac-
centuates the difficulty. There are statements by judges
of repute which suggest a possibility that the contest
barrier may stand though the holder of the policy has
gone to foreign lands. New York Life Ins. Co. v. Pana-
giotopoulos, 80 F. (2d) 136, 139. There are statements
that it will stand though an action at law, brought within
the period, had been dismissed or discontinued later.
See New York Life Ins. Co. v. Seymour, 45 F. (2d) 47,
48; Harnischfeger Sales Corp. v. National Life Ins. Co.,
72 F. (2d) 921, 925; New York Life Ins. Co. v. Trues-
dale, 79 F. (2d) 481, 485, with which contrast New York
Life Ins. Co. v. Miller, 73 F. (2d) 350, 355; Thomas V.
Metropolitan Life Ins. Co., 135 Kan. 381, 387; 10 P.
(2d) 864, and Powell v. Mutual Life Ins. Co., 313 IIL
161, 170; 144 N. E. 825. Whether such statements go
too far we are not required to determine, for a slight
variance in the faets, as, e. g., in the rule prevailing in
the jurisdiction where the final suit is brought, may have
a bearing on the conclusion. At least in such warnings
there are possibilities of danger which a cautious insurer
would not put aside as visionary. “Where equity can
give relief plaintiff ought not to be compelled to specu-
late upon the chance of his obtaining relief at law.”
Davis v. Wakelee, 156 U. 8. 680, 688. To this must be
added the danger that witnesses may disappear and evi-
dence be lost. A remedy at law does not exclude one in
equity unless it is equally prompt and certain and in
other ways efficient. Boyce’s Executors v. Grundy, 3
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Pet. 210; Drezel v. Berney, 122 U. S. 241; Walla Walla v.
Walla Walla Water Co., 172 U. 8. 1; Union Pacific R.
Co. v. Weld County, 247 U, S. 282, 287. “It must be a
remedy which may be resorted to without impediment
created otherwise than by the act of the party.” Cable
v. United States Life Ins. Co., supra, at p. 303. Here the
insurer had no remedy at law at all except at the pleas-
ure of an adversary. There was neither equality in effi-
ciency nor equality in certainty nor equality in prompt-
ness. “The remedy at law cannot be adequate if its
adequacy depends upon the will of the opposing party.”
Bank of Kentucky v. Stone, 88 Fed. 383, 391; cf. Lincoln
National Life Ins. Co. v. Hammer, 41 F. (2d) 12, 16.
To make a contract incontestable after the lapse of a
brief time is to confer upon its holder extraordinary
privileges. We must be on our guard against turning
them into weapons of oppression.

The argument is made that the suits in equity should
have been dismissed when it appeared upon the trial that
after the filing of the bills, and in October, 1932, the bene-
ficiaries of the policies had sued on them at law. But
the settled rule is that equitable jurisdiction existing at
the filing of a bill is not destroyed because an adequate
legal remedy may have become available thereafter.
Dawson v. Kentucky Distilleries Co., 255 U. S. 288, 296;
Lincoln National Life Ins. Co. v. Hammer, supra; New
York Life Ins. Co. v. Seymour, supra. There is indeed,
a possibility that the bringing of.actions at law might
have been used by the respondents to their advantage if
they had not chosen by a stipulation to throw the possi-
bility away. A court has control over its own docket.
Landis v. North American Co., 209 U. S. 248. In the
exercise of a sound discretion it may hold one lawsuit in
abeyance to abide the outcome of another, especially
where the parties and the issues are the same. Ibid. If
request had been made by the respondents to suspend
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the suits in equity till the other causes were disposed of,
the District Court could have considered whether justice
would not be done by pursuing such a course, the remedy
in equity being exceptional and the outcome of necessity.
Cf. Harnischfeger Sales Corp. v. National Life Ins. Co.,
72 F. (2d) 921, 922, 923. There would be many circum-
stances to be weighed, as, for instance, the condition of
the court calendar, whether the insurer had been precipi-
tate or its adversaries dilatory, as well as other factors.
In the end, benefit and hardship would have to be set off,
the one against the other, and a balance ascertained.
Landis v. North American Co., supra. But respondents,
as already indicated, gave that possibility away. They
stipulated that the issues in equity should be tried in ad-
vance of those at law, and that only such issues, if any,
as were left should be disposed of later on. The cases
were allowed to stand as if challenge to the suits had been
made by a demurrer only. So challenged, they prevail.
The decree should be reversed, and the cause remanded
to the Court of Appeals for a consideration of the merits
and for other proceedings in accord with this opinion.
Reversed.

HELVERING, COMMISSIONER OF INTERNAL
REVENUE, ». MIDLAND MUTUAL LIFE IN-
SURANCE CO.

CERTIORARI TO THE CIRCUIT COURT OF APPEALS FOR THE
SIXTH CIRCUIT.

No. 257. Argued January 7, 1937—Decided February 15, 1937.

1. Where a life insurance company, at foreclosure sale, bid the
principal of its mortgage loan plus acerued interest and took over
the property in satisfaction of the whole debt without payment
and repayment of any cash, held that the amount of the interest
was taxable as income “received during the taxable year from
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