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war.” We think it clear that the grant by the Settle-
ment of War Claims Act was made as a matter of grace
and so was subject to withdrawal by Congress. United
States v. Teller, 107 U. S. 64, 68. Frisbie v. United
States, 157 U. S. 160, 166. Lynch v. United States,
supra, 577. The resolution does not infringe the Fifth
Amendment.

Reversed.

MRg. Justick RoBERTS took no part in the consideration
or decision of this case.

RICHMOND MORTGAGE & LOAN CORP. wv.
WACHOVIA BANK & TRUST CO. ®r AL,
EXECUTORS.

APPEAL FROM THE SUPREME COURT OF NORTH CAROLINA.
No. 235. Argued January 4, 1937.—Decided February 1, 1937.

1. A North Carolina statute providing that when the mortgagee,
payee, or other holder of an obligation secured by real estate
causes a sale of the property by a trustee, becomes the pur-
chaser for a sum less than the amount of the debt and afterwards
brings an action for the deficiency, the defendant may show, by
way of defense and set-off, that the property sold was fairly
worth the amount of the debt or that the sum bid was substantially
less than the true value of the property, and thus defeat the claim
in whole or in part, held valid in application to notes secured by
deed of trust executed prior to the passage of the law. P. 129.

2. The obligation of a contract is not impaired by a law limiting
the remedy, if a remedy adequate for enforcing the obligation
remains or is substituted. P. 128.

210 N. C. 29; 185 S. E. 482, affirmed.

In an action to collect a balance due on a mortgage
debt, the plaintiff, appellant here, was defeated in a Gen-
eral County Court in North Carolina. The judgment
was affirmed by the Superior Court, whose judgment was
in turn affirmed by the Supreme Court of the State.
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Mr. Kester Walton, with whom Mr. John Y. Jordan, Jr.,
was on the brief, for appellant.

The parties contracted with reference to the laws then
in existence and such laws enter into and form part of
the contract. This is true of the laws providing remedies
to enforce performance. Home Bldg. & Loan Assn. v.
Blaisdell, 290 U. S. 398; United States ex rel. Von Hoff-
man v. Quincy, 4 Wall. 535; Sturges v. Crowninshield,
4 Wheat. 122; Green v. Biddle, 8 Wheat. 1; Bateman v.
Sterrett, 201 N. C. 59; Green v. Ashewlle, 199 N. C. 516;
Trust Company v. Hudson, 200 N. C. 688.

The Act in question changed the law of North Carolina,
whereby the beneficiary in a deed of trust, after fore-
closure under power of sale, is required to accept the fair
value of the property as payment on the indebtedness in
lieu of recovery of money judgment. In re Crystal Ice &
Fuel Co., 283 Fed. 1007; Richmond Mortgage & Loan
Corp. v. Bank, 210 N. C. 29; Jones v. Williams, 155 N. C.
179; Koonce v. Fort, 204 N. C. 426; Woltz v. Deposit Co.,
206 N. C. 239; Chadbourn v. Johnston, 119 N. C. 282;
Davis v. Life Insurance Co., 197 N. C. 617; Haywood V.
Bank, 207 N. C. 695; North Carolina Session Laws, 1933,
e. 275; North Carolina Code, § 2593 (b), (e), (d), (e),
and (f).

This law, while acting only on the remedy, impaired
substantial rights under the contract, and therefore is
unconstitutional as applied to this case. Sturges v.
Crowninshield, 4 Wheat. 122; McCracken v. Hayward,
2 How. 608; Home Bldg. & Loan Assn. v. Blaisdell, 290
U. S. 398; Planters Bank v. Sharp, 6 How. 301; Hay-
wood v. Bank, 207 N. C. 695; Worthen Co. v. Kavanaugh,
295 U. S. 56; Antoni v. Greenhow, 107 U. 8. 769; Bron-
son v. Kinzie, 1 How. 311; Howard v. Bugbee, 24 How.
461; Walker v. Whitehead, 16 Wall. 314; Edwards v.
Kearzey, 96 U. 8. 595; Barnitz v. Beverly, 163 U. S. 118;
Adams v. Spillyards, 61 S. W. (2d) 686; Vanderbilt v.
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Bruton Piano Co., 169 Atl. 177; Langever v. Muller, 76
S. W. (2d) 1025.

Mr. S. G. Bernard, with whom Mr. Robert R. Williams
was on the brief, for appellees.

The statute deals solely with the remedy and is con-
stitutional. Public Laws, North Carolina, 1933, pp. 402,
403; Wailson v. Standefer, 184 U. S. 399, 416; Bernheimer
v. Converse, 206 U. S. 516, 530; Tennessee v. Sneed, 96
U. S. 69, 74; Oshkosh Water Works v. Oshkosh, 187 U. S.
437, 439; National Surety Co. v. Architectural Co., 226
U. 8. 276, 283; Waggoner v. Flack, 188 U. S. 595, 602;
New Orleans R. Co. v. Louisiana, 157 U. S. 219, 224;
Crane v. Hahlo, 258 U. S. 142, 147; Sturges v. Crownin-
shield, 4 Wheat. 122, 200.

The judgment is fully sustained by the facts and the
law of the case. Great Northern Ry. Co. v. Donaldson,
246 U. 8. 121, 124; Campbell v. Olney, 262 U. S. 352, 354;
United States v. Yuen Pak Sune, 183 Fed. 260, 266;
191 Fed. 825; Hanes v. Shapiro, 168 N. C. 24, 27; Baker
v. Edwards & Son, 176 N. C. 229, 234; Adams v. Spill-
yards, 61 S. W. (2d) 686; Vanderbilt v. Bruton Piano
Co., 169 Atl. 177; Newark Savings Institution v. Forman,
33 N. J. Eq. 436; Langever v. Maller, 76 S. W. (2d) 1025.

Mg. Jusrice RoBerTs delivered the opinion of the
Court.

This is an appeal from a judgment of the Supreme
Court of North Carolina® sustaining the validity of a
statute claimed to impair the obligation of a contract,
contrary to Article I, § 10, of the Federal Constitution.
The act provides that when the mortgagee, payee, or
other holder of an obligation secured by real estate or
personal property causes a sale of the property by a

1210 N. C. 29, 185 S. E. 482.
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trustee, becomes the purchaser for a sum less than the
amount of the debt and afterwards brings an action for
the deficiency, the defendant may show, by way of de-
fense and set-off, that the property sold was fairly worth
the amount of the debt or that the sum bid was sub-
stantially less than the true value of the property, and
thus defeat the claim in whole or in part. The provision
is copied in full in the margin.?

In 1928 the appellees borrowed $8,000 from the appel-
lant for which they executed negotiable promissory
notes. As security they delivered a deed of trust pledg-
ing real estate. Upon default the appellant demanded
that the trustee declare the indebtedness due, in accord-
ance with the terms of the notes and deed of trust, and
exercise the power of sale given by the deed. The trus-

*Section 3 of Chapter 275, of the Laws of 1933:

“When any sale of real estate or personal property has been made
by a mortgagee, trustee, or other person authorized to make the
same, at which the mortgagee, payee or other holder of the obliga-
tion thereby secured becomes the purchaser and takes title either
directly or indirectly, and thereafter such mortgagee, payee or other
holder of the secured obligation, as aforesaid, shall sue for and under-
take to recover a deficiency judgment against the mortgagor, trustor
or other maker of any such obligation whose property has been so
purchased, it shall be competent and lawful for the defendant against
whom such deficiency judgment is sought to allege and show as
matter of defense and off-set, but not by way of counter-claim, that
the property sold was fairly worth the amount of the debt secured by
it at the time and place of sale or that the amount bid was sub-
stantially less than its true value, and, upon such showing, to defeat
or off-set any deficiency judgment against him, either in whole or in
part; Provided, this section shall not affect nor apply to the rights
of other purchasers or of innocent third parties, nor shall it be held
to affect or defeat the negotiability of any note, bond or other
obligation secured by such mortgage, deed of trust or other instru-
ment; Provided, further, this section shall not apply to foreclosure
sales made pursuant to an order or decree of court nor to any judg-

-ment sought or rendered in any foreclosure suit nor to any sale

heretofore made and confirmed.”
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tee advertised the property, as required by the deed and
the laws of the state, and made sale June 19, 1933; and
one acting in appellant’s interest purchased the land for
$3,000. Upon expiration of a ten day period of redemp-
tion the property was conveyed to the purchaser. The
appellant credited on the notes the sum realized by the
sale, which left $4,534.79, with interest, due and unpaid,
and on June 18, 1934, brought action to recover this
balance. The appellees pleaded the statute and alleged
that the property, at the time and place of sale, was
fairly worth the amount of the debt. In reply the appel-
lant asserted that, as the notes and deed of trust had
been executed prior to the passage of the law, the statute
violated the contract clause of the Federal Constitution.
At the trial exception was taken to the court’s refusal
to enter judgment for the appellant on the pleadings.
The court, over the appellant’s objection and exception,
submitted to the jury the question of the fair value of
the property at the time and place of sale, and the jury
found its value to be $8,000. An intermediate appellate
court, and the Supreme Court of the State, affirmed
judgment for the appellees.

Although admitting that the challenged legislation
affects only a remedy for enforcement of the contract,
the appellant urges that the alteration is so substantial
as to impair the obligation of the contract. The appli-
cable principle is not in dispute. The legislature may
modify, limit or alter the remedy for enforcement of a
contract without impairing its obligation, but in so do-
ing, it may not deny all remedy or so circumscribe the
existing remedy with conditions and restrictions as se-
riously to impair the value of the right.* The particular
remedy existing at the date of the contract may be alto-
gether abrogated if another equally effective for the

* Worthen Co. v. Kavanaugh, 295 U. 8. 56, and cases cited.
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enforcement of the obligation remains or is substituted
for the one taken away.* The matter in dispute is
whether the questioned enactment falls beyond the
boundary of permissible regulation of the remedy for
enforcement of the appellant’s contract.

The loan rendered the appellees debtors to the appel-
lant. For that debt the borrower pledged real estate as
security. The contract contemplated that the lender
should make itself whole, if necessary, out of the se-
curity, but not that it should be enriched at the expense
of the borrower or realize more than would repay the
loan with interest. The state provided remedies whereby
the security could be made available for solution of the
debt.

‘When the loan was made two such remedies were avail-
able. The mortgagee could proceed by bill in equity to
foreclose the security. If it did the chancellor who con-
trolled the proceeding could set aside a sale if the price
bid was inadequate. In addition, he might award a
money decree for the amount by which the avails of the
sale fell below the amount of the indebtedness, but his
decree in that behalf would be governed by well under-
stood principles of equity. An alternative remedy sanc-
tioned by state law was available if the deed of trust so
provided. This was the sale of the pledged property by
the trustee. If this were the remedy authorized by the
contract, and the mortgagee himself became the pur-
chaser at the trustee’s sale, he might thereafter, in an
action at law, recover the difference between the price he
had bid and the amount of the indebtedness. The stat-
ute under attack effected certain alterations of this rem-
edy. Sections 1 and 2, not here in issue, provide that if
the mortgaged property be sold under power of sale, and

* Home Bldg. & Loan Assn. v. Blaisdell, 290 U. S. 398, 434, and
cases cited, note 13.
130607°—37——9
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the sum bid be inadequate so that consummation of the
sale would be inequitable, the mortgagor may apply to
the superior court for an order enjoining such consum-
mation, and the judge may direct a resale by a trustee or
by a commissioner appointed for the purpose, upon terms
he may deem just and equitable. These sections modify-
ing the procedure under a power of sale so as to assimi-
late it to the procedure in strict foreclosure, have been
sustained as constitutional by the State Supreme Court.?
The section with which we are concerned adds that if the
mortgagee becomes the purchaser at the trustee’s sale,
and afterwards brings an action at law for a deficiency,
the jury shall determine the actual amount needed by
him to make him whole for his debt by finding the true
or fair value of the property at the date of sale, the judg-
ment being for the difference between that value and the
amount of the debt remaining unpaid, or, if the value
found equals the amount of the debt, for the defendant.
The statute has no application if the purchaser at the
trustee’s sale be other than the mortgagee. The act
alters and modifies one of the existing remedies for reali-
zation of the value of the security, but cannot fairly be
said to do more than restrict the mortgagee to that for
which he contracted, namely, payment in full. Tt recog-
nizes the obligation of his contract and his right to its
full enforcement but limits that right so as to prevent
his obtaining more than his due. By the old and well
known remedy of foreclosure a mortgagee was so limited
because of the chancellor’s control of the proceeding.
That proceeding, as has been said, has always been avail-
able to the mortgagee in North Carolina. Granting that
by the alternative remedy of trustee’s sale the mortgagee

5 Woltz v. Asheville Safe Deposit Co., 206 N. C. 239, 173 S. E. 587;
Hopkins v. Swain, 206 N. C. 439, 174 S. E. 409; Miller v. Shore, 206
N. C. 732,175 8. E. 133; Barringer v. Wilmington Savings Trust Co.
207 N. C. 505, 177 8. E. 795.
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might perchance obtain something more, or might obtain
only that which was his due somewhat more expediti-
ously, than he could in chancery, it remains that the
procedure to foreclose in equity is, and has been, the
classical method of realization upon mortgage security
and has always been understood to be fair to both parties
to the contract and to afford an adequate remedy to the
mortgagee. If, therefore, the legislature of the State
had elected altogether to abolish the remedy by trustee’s
sale we could not say that it had not left. the mortgagee
an adequate remedy for the enforcement of his contract.
But the legislature hag by no means gone so far. The
law has merely restricted the exercise of the contractual
remedy to provide a procedure which, to some extent,
renders the remedy by a trustee’s sale consistent with
that in equity. This does not impair the obligation of
the contract.
The judgment is
Affirmed.

WAYNE UNITED GAS CO. v. OWENS-ILLINOIS
GLASS CO. T AL.

CERTIORARI TO THE CIRCUIT COURT OF APPEALS FOR THE
FOURTH CIRCUIT.

No. 305. Argued January 7, 8 1937.—Decided February 1, 1937.

1. A corporation involved in foreclosure and liquidation proceed-
ings in a state court, in which a sale of all its property had been
ordered, applied to the federal court before the sale was con-
summated for a reorganization under § 77B of the Bankruptey
Act. Creditors who had participated in the state case secured
an order of the federal court dismissing the petition for reorgani-
zation, and while the reviewability of the order was before this
Court by petition for certiorari, they went forward with the
proceedings in the state court and obtained a confirmed sale and
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