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Smith v. United States.

It has, then, been settled by our predecessors, on great deliberation, that 
this court may exercise its original jurisdiction in suits against a state, under 
the authority conferred by the constitution and existing acts of congress. 
The rule respecting the process, the persons on whom it is to be served, and 
the time of service, are fixed. The course of the court on the failure 
*of the state to appear, after the due service of process, has been also 
prescribed. L

In this case, the subpoena? has been served, as is required by the rule. 
The complainant, according to the practice of the court, and according to 
the general order made in the case of Grayson, v. Commonwealth of Vir-
ginia, has a right to proceed ex parte; and the court will make an order 
to that effect, that the cause may be prepared for a final hearing. If, upon 
being served with a copy of such order, the defendant shall still fail to 
appear, or to show cause to the contrary, this court will, as soon thereafter 
as the cause shall be prepared by the complainant, proceed to a final hearing 
and decision thereof. But inasmuch as no final decree has been pronounced 
or judgment rendered in any suit heretofore instituted in this court against 
a state ; the question of proceeding to a final decree will be considered as 
not conclusively settled, until the cause shall come on to be heard in chief.

Bal dw in , Justice, did not concur in the opinion of the court, directing 
the order made in this cause.

The  subpoena in this cause having been returned executed, sixty days 
before the return-day thereof, and the defendant having failed to appear, it 
is, on motion of the complainant, decreed and ordered, that the complainant 
be at liberty to proceed ex parte: and it is further decreed and ordered, 
that unless the defendant, being served with a copy of this decree, sixty 
days before the ensuing August term of this court, shall appear on the sec-
ond day of the next January term thereof, and answer the bill of the com-
plainant, this court will proceed to hear the cause on the part of the 
complainant, and to decree on the matter of the said bill.

John  Smit h , T., Plaintiff in error, v. Uni te d  Sta te s , Defendant [*292 
in error.

Accounting department.—Treasury transcripts.—Practice in error.
Action of debt on a bond, executed by Alpha Kingsley, a paymaster in the army, and by John 

Smith, T., and another, as his sureties, to the United States; the condition of the obligation 
was, that Alpha Kingsley, “ about to be appointed a district paymaster,” &c., “ and who will, 
from time to time, be charged with funds to execute and perform the duties of that station, for 
which he will be held accountable,” &c., shall “ well and truly execute the duties of district pay- 
master, and regularly account for all moneys placed in his hands to carry into effect the object 
of his appointment.”

On the trial, the plaintiff gave in evidence a duly certified copy of the bond, and a “ transcript 
from the books and proceedings of the treasury department, of the account of Alpha Kingsley, 
late district paymaster, in account with the United States;” in this account, A. K. was 
charged with moneys advanced to him for pay, subsistence and forage, bounties and premiums, 
and contingent expenses of the army; and credited with disbursements of the same, for the
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purposes for which they were paid to him, and showing a large amount of items suspended and 
disallowed; making a balance due to the United States of $48,492.53; the account was thus 
settled by the third auditor of the treasury, and whs duly certified to the second comptroller of 
the treasury, and this balance was by him admitted and certified on the 23d of April 1823; the 
account was further certified, “ Treasury department, third auditor’s office, 1st of September 
1824: pursuant to an act to provide for the prompt settlement of public accounts, approved 
3d of March 1817, I, Peter Hagner, third auditor, &c., do hereby certify, that the foregoing 
transcripts are true copies of the originals, on file in this officeto this was annexed a certifi-
cate that Peter Hagner was the third auditor, &c., “in testimony whereof, I, William H. Craw-
ford, secretary of the treasury, have hereunto subscribed my name, and caused to be affixed the 
seal of this department, at the city of Washington, this 1st of September 1824, (signed) Edward 
Jones, chief clerk, for William H. Crawford, secretary of the treasurythe seal of the treas-
ury department was affixed to the certificate. On the trial, the district court of Missouri in-
structed the jury, that, “ as by the account, it appears, there are in it terms of debit and credit 
to Kingsley, as district paymaster, it furnishes evidence of his having acted as district pay-
master, and of his appointment as such.”

There are two kinds of transcript which the statute authorizes the proper officers to certify: 
first, a transcript from “ the books and proceedings of the treasury,” and secondly, “copies of 
bonds, contracts and other papers, &c., which remain on file, and relate to the settlement.” 
The certificate under the first head has been literally made in this case, and is a sufficient 
authentication of the transcript from “the books and proceedings of the treasury,” and is a 
substantial compliance with the requisitions of the statute.1

The objection, that this signature of the secretary of the treasury was signed by the chief clerk, 
*9021 seems not to be important; it is the seal which authenticates *the transcript, and not

J the signature of the secretary; he is not required to sign the paper; if the seal be 
affixed by the auditor, it would be deemed sufficient under the statute. The question, there-
fore, is not necessarily involved, in deciding this point, whether the secretary of the treasury 
can. delegate to another the power to do an official act, which the law devolves on him personally. 

The defendant pleaded, that Alpha Kingsley was removed from office on the 1st of April 1815, 
and on the 15th of September, reported himself to the treasurer of the United States as ready 
for the settlement of his accounts ; at which time, and long afterwards, he was solvent, and 
able to pay the full amount of his defalcation ; that no notice was given to him by the treasury 
to account for moneys in his hands, nor to the defendant, until the commencement of the suit, 
and that before the commencement of the suit, K. became insolvent. The United States de-
murred to this plea ; the district court of Missouri sustained the demurrer, and gave judgment 
for the United States. There was no error in the judgment,

Sound policy requires, that the accounts of disbursing officers should be adjusted at the proper 
department, with as much dispatch as is practicable; this is alike due to the public and to the 
persons who are held responsible as sureties ; to the individual who has received advances of 
money, no lapse of time nor change of circumstances can weaken the claim of government for 
reimbursement; but there may be some cases of hardship where, after a great lapse of time, 
and the insolvency of the principal, the amount of the defalcation is sought to be recovered 
from the sureties. The law on this subject is founded upon consideration of public policy; 
while various acts of limitation apply to the concerns of individuals, none of them operate 
against the government; on this point, there is no difference of opinion among the federal or 
state courts.

The fiscal operations of the government are extensive and often complicated; it is extremely 
difficult, at ad times, and sometimes, impracticable, to settle the accounts of public officers, with 
as little delay as attends the private accounts of a mercantile establishment; but it is always 
in the power of an individual, who may be held responsible for the faithful conduct of a 
public agent, to see that his accounts are settled, and the payment of any balance enforced. 
A notice to the government, by the surety, that he is unwilling to continue his responsibility, 
would induce it, in most instances, to take the necessary steps for his release.

By the act of congress of 3d March 1797, a notice is required to be given by the auditor of the 
treasury, to any person who had received public moneys, for which he is accountable, fixing a 
reasonable time for the production of vouchers for the expenditures, and, in default, costs are 
to be charged against the delinquent, whether in a suit, judgment be given for or against him

1 See United States v. Pinson, 102 U. S. 548.
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—on a revision of the settlement by the comptroller, after having caused notices to be served 
of the items disallowed, &c., the decision is declared to be final and conclusive. If there had 
been no subsequent act of congress on this subject, it might be important to inquire, whether 
the notice authorized by this act was not merely directory to the officers, and essential only to 
subject the delinquent to the penalties provided. By the acts of the 3d of March 1797, and 
the 3d of March 1817, material changes are made in the accounting department of the govern-
ment ; and although the act of 1795 may not be expressly repealed, yet it is abrogated by new 
and substantive provisions; under the present mode of *procecding against defaulters, 
the notice authorized by the act of 1795 is unnecessary. L

Although on each of the principal objections relied on as showing error in the proceedings of the 
district court, a majority of the members of this court think there is no error, yet the judgment 
of the district court must be reversed, as, on the question of reversal, the minorities unite ami 
constitute a majority of the court.

Erro r  to the District Court of the United States for the district of Mis-
souri, exercising the jurisdiction and powers of a circuit court.

In that court, the United States instituted a suit against the plaintiff in 
error, John Smith, T., who, with Wilson P. Hunt, were, by a bond executed 
on the 7th of February 1810, in the sum of $10,000, the sureties of Alpha 
Kingsley, appointed a district paymaster in the army of the United States, 
under the act of congress passed the 16th of March 1802. Alpha Kingsley 
was dismissed from the service of the United States, in 1815. The action 
was commenced in December 1824. The pleadings are stated fully in the 
opinion of the court.

The case was argued by Benton, for the plaintiff; and by Berrien, 
Attorney-General, for the United States.

For the plaintiff in error, Benton contended : 1. That the sureties of the 
paymaster were exonerated by the neglect of the United States to settle the 
accounts of their principal. Although Alpha Kingsley was dismissed in 
1815, and made frequent applications for the settlement of his accounts, no 
settlement was made until 1823. 2. The treasury transcript was not evi-
dence in the cause ; as it was not certified by the secretary of the treasury, 
but by Mr. Jones, who was the chief clerk in the department. 3. The 
transcript and certified copy of the bond were not evidence against the 
sureties, to show that Alpha Kingsley was a “paymaster and the district 
judge erred in instructing the jury, that it was evidence conducing to prove 
that fact. 4. The transcript was not evidence of debt against the sureties. 
They were entitled to notice of the settlement of the accounts, and to a 
trial by jury, to ascertain the amount for which they are responsible.

The Attorney- General, in reply, argued, that the act of *congress p 
°t 1797 does not require the certificate of the secretary of the treas- L a 
Ury to the transcript. It is to be certified by the register, under the seal of 
the treasury. . All the requisites of the law were complied with. 2. The 
account settled at the treasury, and the copy of the bond, were evidence of 
official acts by the paymaster. Proof of official character may be made, by 
showing individual acts in that character. 2 Stark. Evid. 370 ; 1 Phil. 170. 
Also, 1 Stark. 30 ; 1 Phil. 79. The act of congress makes a copy of the 

ond evidence equal to the original. The transcript contains the bond, and 
us the bond is a part of the transcript. 3. The decisions of this court in

Postmaster-General v. Early, 12 Wheat. 136 ; and Dox v. Postmaster- 
^otal, 1 pet. 318; and in other cases, are conclusive to show, that the
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sureties cannot avail themselves of the delay of the accounting officers of 
the treasury to settle the accounts of those who have received public money, 
as officers under the government of the United States.

Mc Lea n , Justice, delivered the opinion of the court.—A writ of error is 
prosecuted in this case, to reverse the judgment of the district court of Mis-
souri, whict exercises the powers of a circuit court. In December 1824, the 
United States brought an action of debt against the plaintiff in error, to 
recover $10,000. The claim arises on a bond signed by the plaintiff, as one 
of the sureties of Alpha Kingsley, who is alleged to have been appointed a 
paymaster in the army. The bond was executed on the 7th day of Febru-
ary 1810, in which the plaintiff, and one Wilson P. Hunt, bind themselves, 
jointly and severally, to pay to the United States the above sum. The con-
dition of the obligation states, li that the said Alpha Kingsley is about to be 
appointed a district paymaster,” &c., “ who will, from time to time, be 
charged with funds, to execute and perform the duties attached to that sta-
tion, for which he will be held accountable,” &c., and if he shall “ well and 
truly execute the duties of district paymaster, and regularly account for all 
* moneys placed in his hands, to *carry into effect the object of his

-* appointment,” &c., “ then the obligation to be void.”
Several pleas were filed, and relied on in the defence. In the first plea, 

it is asserted, that from the time of executing the writing obligatory the 
said Kingsley did well and truly observe and fulfil the conditions of said 
bond, according to their tenor and effect. The second plea contains similar 
allegations, except as to accounting for all moneys in the hands of said 
Kingsley ; and by way of excuse, the plea states, that he was removed from 
office, on the first day of April 1815, for various causes assigned ; and that 
on the 15th of September following, he reported himself to the treasurer of 
the United States as ready for settlement, but his accounts were not adjusted 
by the government ; that at this time, and long afterwards, Kingsley was 
solvent, and able to pay the full amount of his defalcation ; that no notice 
was given to him by the treasury department to account for moneys in his 
hands ; nor was any notice given to the defendant below, until about the 
oommencement of the suit. And it is alleged, that before the commence-
ment of the suit, Kingsley became insolvent. In the third plea, it is averred, 
that Kingsley, neither at the time the bond was executed, nor at any subse-
quent period, was appointed district paymaster. The fourth plea denies 
that any money came into his hands, as district paymaster.

To the second plea, a demurrer was filed, and issues were joined on 
the third and fourth. In their replication to the fourth and first pleas, the 
plaintiffs allege, that a large sum of money came into the hands of Kingsley 
as district paymaster, and that on a final adjustment of his accounts, in April 
1823, there remained in his hands a balance unaccounted for, of $48,492.53. 
The rejoinders stated, that Kingsley did regularly account for and pay 
to the plaintiffs all sums of money which came into his hands, as district 
paymaster.

The jury found the issues of fact for the plaintiffs, and that the 
ant, as paymaster, was indebted to the plaintiffs in the *sum oi

-1 $31,197.14. On this verdict, a judgment for $10,000, and costs of suit, 
was entered.

At the trial, exceptions were taken to the evidence offered, which being 
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overruled, the following bill was tendered and signed. ‘ The plaintiffs to 
maintain the issue on their part, read to the jury, a dulj certified copy of 
the bond sued on, and offered to read, as evidence, a paper purporting to be 
a transcript from the books and proceedings of the treasury department, 
containing an account, headed, Alpha Kingsley, late district paymaster, in 
account with the United States. In which account, he was charged, as late 
district paymaster, with moneys advanced to him, for pay, subsistence, 
forage, bounties and premiums, and contingent expenses of the army ; and 
credited with disbursements made, under the same heads of expenditures, 
and showing a large amount of items suspended and disallowed. By this 
account, it appeared, that the same had been settled by the third auditor of 
the treasury, and it showed a balance due to the United States of $48,492.53. 
The account was duly certified to the second comptroller of the treasury ; 
who admitted and certified the above balance, on the 23d day of April 
1823.”

There were also the following certificates annexed—“Treasury depart-
ment, third auditor’s office, 1st September 1824. Pursuant to an act, to 
provide for the prompt settlement of public accounts, approved 3d March 
1817, I, Peter Hagner, third auditor of the treasury of the United States, 
do hereby certify, that the foregoing transcripts are true copies of the 
originals on file in this office. (Signed) Peter Hagner, auditor.”

“ Be it remembered, that Peter Hagner, Esq., who certified the foregoing 
transcripts, is now, and was, at the time of doing so, third auditor of the 
treasury of the United States, and that faith and credit are due to his 
official attestations. In testimony whereof, I, William H. Crawford, secre-
tary of the treasury, have hereunto subscribed my name, and caused to be 
affixed the seal of this department, at the city of Washington, this 1st 
September 1824. (Signed) Edward Jones, chief clerk, *for William

. Crawford, secretary of the treasury.” To this certificate, the seal L 
of the treasury department was affixed.

There being no other evidence given to the jury than this transcript, the 
court instructed them, “ that as by the account, it appears, there are in it 
items of debit and credit to Kingsley, as district paymaster, it furnished 
evidence of his having acted as district paymaster, and of his appointment 
as such. On the facts stated, a reversal of the judgment entered in the 
district court is insisted on. 1. Because the United States neglected to 
enforce their claim against Kingsley, and 2. Because the court erred in 
admitting the transcript as evidence, and by instructing the jury, that it 
conduced to prove that the defendant was a district paymaster.

That the government has been negligent in settling the account of 
Kingsley, and collecting the balance of moneys in his hands, it is contended,
18 shown by the facts stated in the second plea, to which the plaintiffs 
demurred. From the removal of Kingsley from office, to the final adjustment 
cf his accounts in the treasury department, there was a lapse of about eight 
years; during which period, it seems, he became insolvent. That he was 
able to pay the amount of his defalcation, when he was dismissed, is admit- 
fed by the pleadings ; and also, that no steps were taken by the government 
to recover the claim from him, or his sureties, until a short time before the 
commencement of the present action.

bound policy requires, that the accounts of disbursing officers should be
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adjusted at the proper department, with as much despatch as is practicable. 
This is alike due to the public, and to persons who are held responsible as 
sureties. To the individual who has received advances of money, no lapse 
of time nor change of circumstances can weaken the claim of the govern-
ment for reimbursement. But there may be some cases of hardship, where, 
after a great lapse of time, and the insolvency of the principal, the amount 
of the defalcation is sought to be recovered from the sureties. The law on 
this subject is founded upon considerations of public policy. While various 
acts of limitation apply to the concerns of individuals, none of them operate 
against the government. On this point, there is no difference of opinion 
among the federal or state courts.

*The fiscal operations of the government are extensive and often 
J complicated. It is extremely difficult, at all times, and sometimes 

impracticable, to settle the accounts of public officers with as little delay as 
attends the private transactions of a mercantile establishment. But it is 
always in the power of an individual, who may be held responsible for the 
faithful conduct of a public agent, to see that his accounts are settled and 
the payment of any balance enforced. A notice to the government, by the 
surety, that he is unwilling to continue his responsibility, would induce it, 
in most instances, to take the necessary steps for his release.

By the act of congress of the 3d March 1795, the comptroller of the 
treasury was authorized to issue a notification to any person who had 
received moneys for which he is accountable to the United States, fixing a 
reasonable time within which vouchers for the expenditures of such moneys 
shall be returned ; and if default be made, costs are to be charged against 
the delinquent, whether in a suit judgment be given for or against him. In 
the same act, a revision by the comptroller of the settlement made by the 
auditor, is authorized ; and after having caused notices to be served, 
of items disallowed, &c., the decision is declared to be final and conclusive. 
This act, it is contended, has never been repealed, and that until the notice 
authorized by it shall have been served, a writ cannot be brought against a 
defaulter. If there had been no subsequent acts of congress on this sub-
ject, it might be important to inquire, whether the notice authorized by this 
act was not merely directory to the officer, and essential only to subject the 
delinquent to the penalties provided. By the acts of the 3d March 1797, 
and the 3d March 1817, material changes were made in the accounting 
department of the government; and although the act of 1795 may not be 
expressly repealed, yet it is abrogated by new and substantive provisions. 
Under the present mode of proceeding against defaulters, the notice author-
ized by the act of 1795 is unnecessary.

The objection made to the authentication of the transcript given in evi-
dence, presents a question of some difficulty. As the transcript has not 
* ^een ma^e a Part °" reC01’d, *the bill of exceptions must be looked

-* to, as containing the ground of objection. By the second section of 
the act of the 3d March 1797, it is provided, “ that in every case of delin-
quency, where suit has been, or shall be, instituted, a transcript from the 
books and proceedings of the treasury, certified by the register (or under 
the act of the 3d March 1817, by the auditor), and authenticated under the 
seal of the department, shall be admitted as evidence.” “ And all copies of 
bonds, contracts or other papers, relating to, or connected with, the settle-
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ment of any account between the United States and an individual, when cer-
tified as aforesaid, to be true copies of the originals on file, and authenti-
cated under the seal of the department, may be annexed to such transcripts, 
and shall have equal validity, and be entitled to the same degree of credit 
which would be due to the original papers, if produced and authenticated in 
court.”

The auditor certifies, that the foregoing “transcripts are true copies of 
the originals on file in his office.” It is the certificate of the auditor, and 
the seal of the department, which make the transcript evidence. If either 
be omitted, whatever the transcript may purport upon its face, it is not evi-
dence. Where copies are made evidence by statute, the mode of authen-
tication required must be strictly pursued. The legislature may establish 
new rules of evidence, in derogation of the common law, but the judicial 
power is limited to the rule laid down.

There are two kinds of transcripts which the statute authorizes the 
proper officer to certify. First, a transcript from the “ books and pro-
ceedings of the treasuryand, second, “ copies of bonds, contracts and 
other papers, &c., which remain on file, and relate to the settlement.” 
Under the first head, are included charges of moneys advanced or paid by 
the department to the agent, and an entry of items suspended, rejected 
or placed to his credit. These all appear upon the books of the depart-
ment. The decision made on the vouchers exhibited, and the statement 
of the amount, constitute, in part, the proceedings of the treasury. 
Under the second head, copies of papers which remain on file, and 
* which have a relation to the settlement, may be certified. In this 
case, it is essential, that the officer certify that the transcripts “ are L 
true copies of the originals, which remain on file.”

This certificate has literally been made in the case under consideration ; 
and the question arises, whether it is a sufficient authentication of the tran-
script, from the “ books and proceedings of the treasury.” A majority of 
the members of the court think, that the certificate is a substantial compli-
ance with the requisitions of the statute. They connect the certificate of 
the auditor with the statement in the bill of exceptions, that a “ paper, pur-
porting to be a copy from the books and proceedings of the treasury,” was 
offered in evidence ; and consider, that although the auditor states, that 
“ the foregoing transcripts are true copies of the originals on file, in his 
office,” the certificate can only relate to the transcript offered in evidence, 
and that it sufficiently authenticates it. This construction is strengthened, 
in their opinion, by another statement in the bill of exceptions: “ that a 
duly certified copy of the bond sued on, was offered to be read as evidence.” 
Three of the judges think, that the certificate, from the language used, can 
only relate to the transcript which contained a copy of the bond. That it 
can only authenticate copies of papers, the originals of which remain on file. 
They consider that the books of the department cannot be said to be on file, 
nor are copies from the books copies from the originals. All moneys 
advanced or paid by the government are charged in the books of the treas-
ury, and a transcript from these charges may be said to be copies from the 
oiiginal, but the credits entered are copied into the books from the vouchers 
rendered, and these vouchers remain on file. A transcript from the books, 
t erefore, it is believed, cannot be said to be copies from the originals on
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file. That it is a copy from the books, which is made evidence, and not a 
copy of the paper, though it be on file, on which the rough draft of the set-
tlement may have been entered. They consider that the statement in the 
bill of exceptions, that the transcript offered in evidence purported to be a 
“ copy from the books and proceedings of the treasury,” as merely descrip-

tive of the paper, and cannot cure the defect in *the certificate.
J That it is not the body of the transcript which is to give it validity, 

but the authentication required by the statute. The copy may be strictly 
accurate in all its parts, and come within the provisions of the law ; yet, if 
the seal be not affixed, or the certificate be defective, the paper cannot be 
received as evidence. They consider this certificate to be defective, as 
every word of it may be true, and yet the copies from the “ books and pro-
ceedings” may be inaccurate. The auditor certifies nothing from the 
“ books,” or the “ proceedings of the treasuryand his language is so 
explicit in referring to “ copies of originals on file, in his office,’*’ that the 
three judges think, that the certificate cannot, by reference, or any correct 
rule of construction, be made to anthenticate copies from “ the books of the 
treasury.The objection, that the signature of the secretary of the treas-
ury was signed by his chief clerk, seems not to be important. It is the seal 
which authenticates the transcript, and not the signature of the secretary; 
he is not required to sign the paper. If the seal be affixed by the auditor, 
it would be deemed sufficient under the statute. The question, therefore, is 
not necessarily involved, in deciding this point, whether the secretary of the 
treasury can delegate to another the power to do an official act, which the 
law devolves on him personally.

A majority of the court think, that the transcript from the “ books and 
proceedings of the treasury,” being admitted as evidence, did conduce to 
prove, not only that Kingsley acted as district paymaster, but his right so 
to act. In the account, he is charged as “ late district paymaster,” with 
moneys advanced to him for pay, subsistence, forage, bounties and premi-
ums, and contingent expenses of the army ; and credited with disburse-
ments made, under the same heads of expenditures of the army. These 
transactions not only establish, primd facie, the correctness of the items 
charged, but show the capacity in which the defendant acted. As district 
paymaster he receives money, and disburses it in discharge of the duties 
required of paymasters. His vouchers for moneys expended prove this, and 
every item stated in the account goes to establish the fact, that the govern-
ment recognised the official capacity which he assumed. These facts, appear- 
* ing upon the face of the transcript, might *well be considered by

' J the jury as, at least, conducing to prove the official character ot 
Kingsley:

Although on each of the principal objections relied on as showing error 
in the proceedings of the district court, a majority of the members of this 
court think there is no error; yet the judgment of the district court mus 
be reversed, as, on the question of reversal, the minorities unite, and con-
stitute a majority of the court.

Thi s  cause came on to be heard, on the transcript of the record, fronl 
the district court of the United States for the district of Missouri, and was 
argued by counsel : On consideration whereof, it is ordered and adjudge
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by this court, that the judgment of the said district court in this cause be 
and the same is hereby reversed, and that this cause be and the same is 
hereby remanded to the said district court for further proceedings to be had 
therein, as to law and justice may appertain, and in conformity to the opinion 
of this court.

* Mar ia  Wil so n  Pag e , relict and administratrix of Mann  Pag e , 
deceased, Mann  Ale xa nd er  Page  and Jan e Mar ia  Pag e , L 
infant children of the said Man n  Pag e , by the said Mar ia  Wlso n  
Pag e , their mother and next friend, Complainants, v. Joh n Llo yd , 
executor of Osgo od  Han bu ry , who was surviving partner of Cap el  
& Osgo od  Han bu ry , Robe rt  Patt on , administrator with the will 
annexed of Man n  Pag e , deceased, Joh n  T. Pag e , Lew is  Bur we ll , 
administrator of Rob er t  C. Page , and Joh n  Min or , Defendants.

Decedents'1 estates.
Page was indebted, at the time of his decease, to Patton, 3000?., and upwards, which was covered 

by a deed of trust, on Mansfield, one of Page’s estates; the executors of Page refusing to act 
Patton, in 1803, took out administration with the will annexed, and gave sureties for the 
performance of his duties; Patton made sales of the personal estate, for cash, and on a credit 
of twelve months, and received various sums of money from the same; he made disbursements 
in payment of debts, and expenses for the support and education of the children of Page, and 
in advance to the legatees; he kept his administration accounts in a book provided for the pur-
pose, entering his receipts and disbursements for the estate, bnt not bringing his own debt and 
interest into the account. In 1810, he put the items of his account into the hands of counsel, 
and requested him to introduce the deed of trust, “ as he might think properand an account 
as administrator was made out, in which the principal and interest of Patton’s debt was entered 
as the first item; afterwards, in the same year, by order of court, the real estate was sold, and 
Patton received the proceeds of the same: Held, that the sum due under the deed of trust 
to Patton, should be charged on the funds arising from the sale of the real estate; and that 
having omitted to retain from the proceeds of the personal estate, the sum due to him by Page, 
Patton could not afterwards charge the same against the legal assets, being the fund pro-
duced by the personal estate.

The executor or administrator cannot discharge his own debt, in preference to others of superior 
dignity; though he may give the preference to his own over others of equal degree. In some 
of the states, this rule would not apply, as there is no difference made in the payment of debts 
between a bond and simple contract.

If the creditor appoints the debtor his executor, in some cases, it operates as a release ; this, 
however, is not the case, as against creditors; the release is good against devisees, when the 
debt due has not been specifically bequeathed.

Thi s  case came before the court, from the Circuit Court for the Eastern 
District of Virginia, upon certain questions certified from that *court, 
upon which the judges of the circuit court were divided, which, with 
the facts, are fully stated in the opinion of the court.

The case was argued by Key and Wirt, for the complainants ; Patton 
read a written argument prepared by Johnston.

Mc Lea n , Justice, delivered the opinion of the court.—This cause is 
certified from the eastern district of the circuit court in Virginia, the judges 
<>f that court being divided in opinion. The legal question arose out of the 
following facts, which are substantially stated by the defendants’ counsel:

Mann Page, the second, having made his will, died in 1803, leaving a
195
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