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which it is their duty to do ; I must follow my own judgment, and dissent
in the threshold : obsta principiis—stare decisis.

The importance of the principles involved in this case, not only as they
bear on the jurisdiction of this court in issuing prerogative writs to the
inferior courts of the United States, but also on the appellate power con-
ferred on them by the constitution and the 25th section of the judiciary act
over the state courts, has made it a high duty to give this application a
most deliberate examination. Compelled to dissent, I was bound to give
my reasons, and cite the authority on which my judgment was formed.
Another reason is equally imperious. Sitting here, or elsewhere, it is my
duty to exercise all the powers given by the constitution, which the
*legislation of congress has authorized the court to bring into action, F¥g03
on the cases which may properly arise, and call for their application L =
and to enforce the judgments and decrees of either tribunal of which I am
a member, by all the process and physical means which the laws have placed
at its command, and on the failure of these, to apply to the executive to see
that the laws are executed ; I approach all questions of power and juris-
diction with caution, and shall stop in the beginning, unless satisfied that
the constitution and laws empower and enjoin it as a duty to proceed and
finish what we can begin. Fully satisfied, that on the discreet exercise of
the powers of this court, much of the strength and public usefulness of the
government depend, I have no fear that its judgments will ever cease to
command the support and confidence of the country, while they are applied
only to subjects clearly within the judicial power, according to the laws
which regulate their exercise. But I do most seriously apprehend conse-
quences of the most alarming kind, by the extension of its powers, by any
analogy to the supreme prerogative jurisdiction of the court of king’s bench,
or a state court, and its application to process hitherto unknown in the
history of the jurisprudence of England or this court: Via trita, via tuta.

Jounson, Justice, concurred, verbally, with Justice BALpwIN in the
opinion, that the court had no authority to grant the mandamus, as prayed
for: and he was of opinion, that the whole charge as delivered to the jury,
by the court, should be stated in a bill of exceptions, if required by the
counsel who took the exceptions.

Motion overruled, and mandamus prayed for refused.

* .

Wittiam Yearox 0. Apax Lyny, Executor of Jomxy Wisk, use

of Tromas C. Lyres and Resecca his wife, Dexnts M. Lyrzs,
Henry S. Coomss and Loursa his wife.
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Revocation of letters testamentary.— Plea puis darrein continuance.
Lifect of plea in bar.—Disability of plaintyf.

L, 35 executor to W., instituted an action of asswmpsit, on the 8th of April 1826; the declara-
tion stated L. to be executor of W., and claimed as executor, for money paid by him as such;
the defendant pleaded non assumpsit, and a verdict and judgment were given for the plamtiif ;
after the institution of the suit, and before the trial, the letters testamentary of L. were
;ef"’ked b).' the orphans’ court of the county of Alexandria, he having, after being req iired,
ailed to give bord, with counter-security, as directed by the court.
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The powers of the orphans’ court of Alexandria are made, by act of congress, identical with the
powers of an orphans’ court, under the laws of Muryland ; it is a court of limited jurisdiction,
and is authorized to revoke letters testamentary in two cases—a failure to return an inventory,
or to account. The proceedings against L. were not founded upon either of these omissions;
the appropriate remedy, on the failure of the executor to give counter-security, is to take the
estate out of his hands, and to place it in the hands of his sureties.

The issue tried by the jury was on the plea of non asswinpsit ; as the plainliff was incontestably
executor, when the suit was brought, and when issue was joined, and could then rightfully
maintain the action, and the revocation of the letters testamentary was not brought before the
court by a plea, since the last continuance, as it might have been; the defendant must be con-
sidered as waiving this defence, and resting his cause on the general issue.

A plea since the last continuance waives the issue previously joined, and puts the case on that
plea.!

It is not doubted, that the revocation might have been pleaded ; and it ought to have been pleaded,
in order to bring the fact judicially to the view of the circuit court; it ought to appear upon
the record, that judgment was given against the plaintiff, in the circuit court, because he was
no longer executor of W., not because the defendant was not indebted to the estate of W., and
had not made the assumpsit mentioned in the declaration.

The rule is general, that a plea in bar admits the ability of the plaintiff to sue; and if the parties
go to trial on that issue, the presumption is reasonable, that this admission continues.

When a suit is brought by an administrator, during the minority of the executor, his powers as
administrator are determined, when the executor has attained his full age; and the fact that
he has not attained his full age, must be averred in the declaration; but if this averment be
omitted, and the defendant pleads in bar, he admits the ability of the plaintiff to sue, and the
judgment is not void.

A distinction seems to be taken between an action brought by a person who has no right to sue,
and an action brought by a person capable of suing at the time, but who becomes incapable,
while it i3 depending; in the first case, the plaintiff may be nonsuited at the trial; in the last,
the disability must be pleaded.

#9951 The rule is, that when matter of defence has arisen, after the commencement of a suit, it

e cannot be pleaded in bar of the action, generally; but must, when it has arisen before
plea or continuance, be pleaded as to the further maintenance of the suit, and when it has
arisen after issue joined, puis darrein continuance.

It may safely be affirmed, that a fact which destroys the action, if it cannot be pleaded in bar,
cannot be given in evidence on a plea in bar, to which it has no relation. If any matter of
defence has arisen, after an issue in fact, it may be pleaded by the defendant; as, that the
plaintiff has given him a release; or, in an action by an administrator, that the plaintiff’s letters
of administration have been revoked.

Error to the Circuit Court of the distriet of Columbia, and county of
Washington. )
The defendant in error, as executor of John Wise, on the 8th of Apl‘ll
1826, instituted an action of assumpsit in the circuit court. The declaration

general, any defence arising since the last
continuance, Brownfield ». Braddie, 9 Watts
149, Matters which only go to the remedy,

1A plea puis darrein continuance may be
either in abatement, or in bar. If anything
happen pending the suit, to abate it, this may

be pleaded puis darrein continuance, though
there be a plea in bar ; for this can only waive
all pleas in abatement that were in being at
the time of the bar pleaded, but not subsequent
matter. Gilb. C, P. 105. The defendant may
plead in bar, puis darrein continuance, payment,
Chew ». Woolley, 7 Johns. 899 ; a release, a dis-
charge in bankruptey, Ingalls ». Savage, 4
Penn. St. 224 ; a recovery and satisfaction in
another suit for the same cause, Bowne v. Joy,
9 Johns. 221; accord and satisfaction, after
issue joined, Good ». Davis, Hempst. 14 ; and in
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may likewise be o pleaded, as, a discharge 1
insolvency, Rayner . Dyett, 2 Wend. 300; or 2
judgment confessed by an executor, after Su.lf:
brought, Lawrence ». Burk, 3 Id. 305. And in
a suit on a mechanic’s claim, the defendant may
plead, that since the last continuance, the prem-
ises have been sold under judicial process,
Johns v. Bolton, 12 Penn. St. 439; or that the
building has been destroyed by fire or tempéfst,
and the lien thereby divested. Presbyteran
Church ». Stetler, 26 Penn. St. 246.
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contained two counts ; the first, for money paid, laid out and expended ; the
second, on account for money paid, &e., in which the defendant was alleged
to have been found in arrear to the plaintiff, as executor. The letters
testamentary of the plaintiff, as executor of John Wise, were revoked by
the orphans’ court, on the 9th of November 1826.

The jury found a verdict for the plaintiff, and assessed the damages at
$2431.59, with interest from the 1st of January 1820 ; subject to the opin-
ion of the court on a case agreed. The circuit court gave judgment for the
plaintiff, and the defendant prosecuted this writ of error. The case is
stated in the opinion of the court.

E. J. Lee, for the plaintiff in error, contended, that there was error in
the judgment of the circuit court : 1. Because Adam Lynn, as executor of
John Wise, could not maintain an action against Yeator, for money which
he had been decreed to pay as trustee, under a deed of trust, out of the
trust fund, which forms no part of the assets of his testator. 2. Because
the case agreed does not sustain the -allegation in the first count of the
declaration, that he, as executor of John Wise, paid money for William
Yeaton ; but it shows, he never, as executor, had the means of paying money
to any one. *3. There is no evidence in the record, to sustain the (%006
second count in the declaration. 4. Because, by the case agreed,and L =%
the proceedings referred to by it, it appears, that at the time the verdict
and judgment were rendered, Adam Lynn had ceased to be executor. This
fact having been given in evidence on the general issue, it is as competent
for the plaintiff in error to avail himself of it now, as if it had been at the
proper time specially pleaded.
~ Mr. Lee said, it would not be denied, that the orphang’ court had author-
16y to revoke the letters testamentary ; this was fully warranted by the law
of Maryland. The letters testamentary having been revoked, Mr. Lynn was
put out of court as executor, and was no’longer competent to prosecute the
suit. Inthe case of a revocation of letters testamentary, all the intermediate
acts of the executor are void. 11 Vin. Abr. 114, 117 ; Barnehurst v. Yel-
verton, Yelv. 83 ; Klett’s Case, Ibid. 125 ; Zurner v. Dawis, 2 Saund. 148 ;
1 Mod. 63.

He also contended, that no money had been paid by Adam Lynn, as ex-
ecutor, but only as trustee ; the evidence authorized this position.

Jones, for defendant, argued, that the liability or capacity of the executor,

Mr. Lynn, to sue, was not affected by the proceedings of the orphans’ court.

hat court was one of limited jurisdiction, with powers specially designated ;
and among them was not that of removing an executor, under the circum-
stanegs of this case. The court could have called on the executor to give
security, but could not proceed, under the law, as it had done. The court
0011}(1 take away the assets from the executor, but not displace him.
. The case stated shows, that the trust fund was, by the decree in the
Chancery proceedings, made assets in the hands of the executor.
b, a}IARSHALL, Ch. J., delivered the opinion of the COllI‘t.—Tl}iS is an action
¥ The case, brought by Adam Lyn.n, as executor of Joh.n VVlse3 fm: the use
oy (:krnas C. Lyle%s and others against William Yeaton, in the circuit %991

urs Fof the United States, sitting in the county of Alexandria. [*2

5 Prr.—10 145
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The declaration contains two counts ; one for money paid by the plaintiff,
Lynn, as executor, for the use of the defendant, and the other on an account
settled by the said plaintiff, as executor, with the defendant, for money due
by the defendant to the plaintiff, as executor as aforesaid. The cause was
tried on the issue of non assumpsit, and the jury found a verdict for the
plaintiff below, subject to the opinion of the court on a case agreed. Judg-
ment was given for the plaintiff, and the then defendant has brought that
judgment before this court by a writ of error.

The case agreed is in the words following : The plaintiff, to support the
issue on his part, gave evidence to prove that John Wise, the testator, in his
lifetime, had indorsed a note, as surety for the defendant, to one Robert
Young, for the sum of , upon which note judgment was obtained by
said Young, against such maker and indorser, and execution of one of the
said judgments being levied upon the goods, &e., of the defendant, he gave
a forthcoming-bond, with the said testator as his surety in such bond, npon
which bond judgment was regularly entered against principal and surety, in
the lifetime of the testator. The plaintiff then produced and read in evi-
dence to the jury, the proceedings in two chancery causes, the one, by the
said Robert Young against the said Adam Lyun ef al.; the other, by the
Bank of Alexandria, against the same defendants, thereto annexed. And
the plaintiff, in order to show that the decree in the first of the said chancery
cases had been paid and satisfied by the plaintiff, by way of a discount
between him and the said Young, gave evidence to prove that the plaintiff
had indorsed a note, as surety for said Young, discounted for his, said
Young’s, use, in the branch Bank of the United States, upon which note the
said bank had recovered judgment against the said Young for $300, with
interest from the 4th of March 1817, till paid, and costs. The said note
and judgment had been taken up by plaintiff, as surety for said Young, on
the 24th of March 1820, and thereupon, assigned over to the plaintiff ; and
that the said Robert Young, by way of indemnity and payment to the
plaintiff, assigned over to him the said judgment obtained by Young against
#2981 the defendant, and all his claims and *remedies, &e., upon the estate

“281 of the testator, as by a short copy of the said judgment and assign-
ment indorsed thereon, thereunto annexed. That the plaintiff, before the
institution of the said suits in chancery, and after the death of the testator,
had sold out sufficient of the stocks mentioned in the said deed, to pay the
said debt due the said Young ; but without any reference to the said suits,
or to the said Young’s claim, nor for the purpose of satisfying any creditor
of the testator ; and, at the time of the institution of said suits, had the
money in his hands proceeding from such sales, which money he has retained
as against such of the cestuis que trust named in the said deed as are named
as equitable plaintiffs in this case ; that the will of the said John Wise was
duly proved and recovded in the orphans’ court, and letters testamentary
thereon duly granted to the plaintiff, and other proceedings relative thereto
therein had, as appeared by the annexed transcript of proceedings in the
orphans’ court, and that the said Bank of Alexandria recovered judgment of
the plaintiff, as appeared by the annexed record of the said judgment, t
bind assets. And it is agreed, that the verdict to be rendered in this cause
shall be subject to the opinion of the court, whether the plaintiff is entitled
to recover in this action, for so much of the assets which the said deed pur-
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ports to convey in trust, as has been appropriated under the said decree, in
manner aforesaid, to satisfy the said debt due to the said Robert Young,
and discounted with the plaintiff as aforesaid.

The judgment which was obtained by Robert Young, against John
Wise, in his lifetime, and William Yeaton, the defendant, is stated in the
case agreed to have been for the proper debt of the defendant, for which
John Wise was surety. This debt has never been paid by the defendant,
and was not paid by John Wise in his lifetime, After this judgment, Wil-
liam Yeaton became insolvent ; and John Wise sold his real estate in Alex-
andria, and invested the proceeds in bank-stock, in the name of Adam Lynn,
the plaintiff ; after which, he executed a declaration of trust, in favor of his
children and grandchildren, and departed this life, having first made his last
will and testament, of which he appointed the plaintiff executor, who took
upon himself the execution thereof.

*The chancery causes mentioned in the case agreed were insti- r%990
tuted in July 1818, for the purpose of setting aside as fraudulent, B
with respect to creditors, this deed to Adam Lynn, the plaintiff, and for
obtaining payment of the debt due to the plaintiffs, respectively, out of that
fund. The court, in July 1824, decreed that the deed of trust be annulled
and vacated, so far as respects the complainants, and that the said Adam
Lynn do sell and dispose of so much of the trust fund as will satisfy and
pay to the complainants their debt aforesaid, with interest and costs. The
case shows, that previous to this decree, on the 24th of March 1820, the
plaintiff had paid this judgment obtained by Young against Yeaton, with
Wise as his surety ; and that he had sold a suflicient quantity of the stock
standing in his name, to meet the claim, the proceeds of which sale he held
in his hands, at the time the debt was paid to Young.

It is obvious, that the debt due from Yeaton, the defendant, to Young,
for which Wise was surety, has been paid out of the estate of Wise. Con-
sequently, that estate has an unquestionable claim on Yeaton for the
amount paid. The judgment rendered by the circuit court in favor of
Adam Lynn, who was both executor and trustee of John Wise, is resisted,
on the ground, that he has sued as executor, though he paid the money
either on his private account or as trustee.

The bill in chancery, on which all the proceedings between Wise and
Lynn were annulled, so far as respected this debt, and by the decree on
which Adam Lynn was directed to pay the sum due to Robert Young,
states, that Lynn was both executor and trustee. The executor and trustee
were both necessary parties to the suit, and had they been distinct persons,
must both have been brought before the court. The two characters being
united in the same person, and that person being directed to execute the
decree, it would seem reasonable to presume, that he acted in the character
I which he ought to perform the particular act, especially, if it be neces-
Sary to give the act its full effect, and to make it rightful.

The trust property had been sold, in anticipation of the decree, and the
money retained by the trustee and executor. When the investment in the
lame of Lynn, and the declaration of trust, were vacated and declared
Voud, so far as *respected this debt, the money into which the trust ., __
Property had been converted, and which remained in the hands of [EE50

15¢’s executor, became a part of Wise’s estate, and consequently, were
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assets subject to this debt. The payment of this money to Robert Young
was rightful, if made by the executor ; and being part of the funds of the
estate, ought to inure to the benefit of the estate. We think, therefore,
that the action is sustainable in the name of the executor. The form in
which the question on the case is submitted to the court, strengthens this
opinion. It assumes, that the money for which the suit was brought com-
posed a part of the assets, and had been appropriated, under the decree of
the court, to satisfy the debt due to Robert Young.

The plaintiff in error further contends, that this judgment ought to be
reversed, because the letters testamentary granted to Adam Lynn, were
revoked by the orphans’ court of Alexandria, before it was rendered. The
powers of the orpbhans’ court of Alexandria are made, by act of congress,
identical with the powers of an orphans’ court, under the laws of Maryland.
It is a court of limited jurisdiction, and is authorized to revoke letters testa-
mentary in two cases—a failure to return an inventory, or to account.
The proceedings against Adam Lynn were not founded on either of these
omissions. A petition was filed by Lis sureties, stating their apprehension
of loss from their suretyship, and praying that the proper measures might
be taken for their relief. The appropriate remedy given by the law, in such
case, is, to require counter-security, and, on the failure of the executor to
give it, to take the estate out of his hands and place it in the hands of his
sureties. The statute forbids the judge to exercise any implied power. On
the failure of the executor in this case to give counter-security, the judge,
instead of making the order prescribed by the act, revoked the letters testa-
mentary. Some of the judges are of opinion, that the orphans’ court trans-
cended its powers, and that the judgment of revocation is void. It is
unnecessary to decide this point, because we are all of opinion, that, as the
issue tried by the jury was on the plea of non assumpsit; as the plaintiff
was incontestably executor, when this suit was brought, and when that issue
was joined, and could rightfully maintain this *action ; as the revoca-
tion of the executorship was not brought before the court by a plea,
since the last continuance, as it might have been ; the defendant is to be
considered as waiving the defence, and resting his cause on the general
issue. There is the more reason for supposing that the defendant Yeaton
made this election, because a plea since the last continuance waives the
issue previously joined, and puts the cause on that plea. It is also remarka-
ble, that the case agreed states expressly, that letters testamentary were
granted to Adam Lynn, but does not state the revocation of those letters.
The proceedings of the orphans’ court are referred to generally.

It is not doubted, that this revocation might have been pleaded, and we
think it ought to have been pleaded, in order to bring the fact judicially 0
the view of the circuit court. It ought to appear upon the record, that
judgment was given against the plaintiff in that court, because he was 10
longer executor of John Wise; and not because the defendant was nob
indebted to the estate of Wise, and had not made the assumpsit mentioned
in the declaration. N

The rule is general, that a plea in bar admits the ability of the p]aintlﬁ
to sue; and, if the parties go to trial on that issue, the presumption
reasonable, that this admission continues. In principle, this case is not
unlike a suit brought by an administrator, during the minority of the exer
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utor. His power as administrator is determined, when the executor has
attained his full age, and the fact that he has not attained his full age, must
be averred in the declaration. But if this averment be omitted, and the
defendant pleads in bar, he admits the ability of the plaintiff to sue, and
the judgment is not void. 5 Com. Dig. tit. Plead. 2 D. 10, 267. The inference
that he could not be permitted to give this fact in evidence is very strong.
A distinction seems to be taken between an action brought by a person who
has no right to sue, and an action brought by a person capable of suing at the
time, but who becomes incapable, while it is depending. In the first case,
the plaintiff may be nonsuited at the trial; in the last, the disability must
be pleaded. 1 Chit. Pl 437 (Am. ed. 319) ; 4 T. R. 361 ; 3 Ibid. 631.

The rule is, that “when matter of defence has arisen after the com-
mencement of a suit, it cannot be pleaded in bar of the *action, r*o30
generally, but must, when it has arisen, before plea or continuance, L ="~
be pleaded as to the further maintenance of the suit; and when it has
arisen after issue joined, puis darrein continuance.” 1 Chit. Pl 635 (Am.
ed. 456). It may safely be affirmed, that a fact which destroys the action,
if it cannot be pleaded in bar, cannot be given in evidence, on a plea in bar
to which it has no relation. This is decided in 7 Johns. 194 : “If any
matter of defence has arisen, after an issue in faet, it may be pleaded by
the defendant ; as, that the plaintiff has given him a release ;” “or, in an
action by an administrator, that the plaintiff’s letters of administration have
been revoked.” In Stoner v. Gibbons, Moore 871, an action of debt was
brought against an administrator, and pending the action, after demurrer
joined, the letters of administration were repealed. The court refused to
allow this matter to be pleaded, after demurrer, though it might, after
1ssue joined. The distinction between allowing the plea after demurrer and
after issue, is not now sustained : but certainly, the defence could not have
been received, as the plea was disallowed. Upon this point, the court is
unanimous : we are all of opinion, that the revocation of the letters
testamentary not having been pleaded, could not be given in evidence. The

Judgment is affirmed, with costs, and damages at the rate of six per cent. per
annum,

~ Turs cause came on to be heard, on the transcript of the record from the
cireuit, court of the United States for the district of Columbia, holden in and
for the county of Alexandria, and was argued by counsel : On consideration
Wwhereof, it is considered, ordered and adjudged by this court, that the
judgment of the said circuit court in this cause be and the same is hereby
affirmed, with costs, and damages at the rate at six per cent. per annum.
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