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regard to other articles, there may possibly be considerable doubt. It is suffi 
cient, on the present occasion, for the court to be satisfied, that this is not a 
direct tax contemplated by the constitution, in order to affirm the present 
judgment; since, if it cannot be apportioned, it must necessarily be uniform.

I am clearly of opinion, this is not a direct tax in the sense of the con-
stitution, and therefore,, that the judgment ought to be affirmed.

Wilso n , Justice.—As there were only four judges, including myself, 
*1841 w^° a^en^ed argument of this cause, I *should have thought it 

J proper to join in the decision, though I had before expressed a judicial 
opinion on the subject, in the circuit court of Virginia, did not the unanimity 
of the other three judges relieve me from the necessity. I shall now, how-
ever, only add, that my sentiments, in favor of the constitutionality of the 
tax in question, have not been changed.

Cus hi ng , Justice.—As I have been prevented, by indisposition, from 
attending to the argument, it would be improper to give an opinion on the 
merits of the cause.

By  the  Court .—Let the judgment of the circuit court be affirmed.

Hill s et al., Plaintiffs in error, v. Ross.
Appeal in admiralty.

It is no ground for reversing a decree in admiralty, that the facts do not appear of record.

Thi s  was a writ of error directed to the Circuit Court for the district of 
Georgia. On the return of the record, several errors were assigned ; but the 
only one now relied on stated that the facts on which the circuit court had 
founded their decree, did not appear fully upon the record, either from the 
pleadings and decree itself, or a state of the case agreed to by the parties, 
or their counsel, or by a stating of the case by the court,” as required by the 
19th section of the judiciary act.

On examining this record, it was found, that no statement of facts had 
been made, either by the court or the parties, nor did it appear from the 
pleadings and decree, upon what facts the decree of the circuit court had 
been founded. But it appeared, that a nnmber of witnesses had been pro-
duced and sworn (the record did not say examined^, at the hearing before 
the circuit court, whose testimony had not been committed to writing; 
while, on the other hand, the depositions of the witnesses who had been ex-
amined before the district court, were annexed to the proceedings returned. 
It was acknowledged by the counsel for the defendants in error, that the 
testimony of the witnesses produced in the circuit court, had been taken vlvd 
voce, according to the 30th section of the judiciary act, and that their depo-
sitions had not been committed to writing. It was conceded by the counsel 
on both sides, that without other aids than such as were to be derived from 

this imperfect *record, it would be impossible to obtain a fair view
J of the proceedings of the circuit court in this cause. But Cox and 

Du Ponceau, for the plaintiffs in error, contended for a reversal of the decree. 
Deed (of South Carolina), E. Tilghman and Lewis, for the defen lants, in- 
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sisted, on the other hand, that the decree ought to be affirmed, unless it was 
shown to be erroneous ; that the omission on which the plaintiffs relied, 
could not be assigned as an error, and did not vitiate the proceedings ; that 
it was to be ascribed to the neglect of the plaintiffs themselves, who ought, 
in the first instance, to have applied to the adverse counsel to state a case, 
and if they refused, or disagreed in their statement, then to the court itself ; 
that the defendants being satisfied with the decree and not intending to 
appeal therefrom, it was not their business to assist the plaintiffs in perfect-
ing their record, so as to enable them to bring it properly before an appellate 
court. Upon the whole, they prayed that the decree be affirmed.

For the plaintiffs in error, it was insisted, that the omission of a state-
ment of the case, vitiated the whole reoord. The judiciary act of the United 
States had greatly innovated upon the old system, of admiralty and chan-
cery proceedings, the forms and principles of the common law were inter-
woven with, and in many cases, entirely substituted to those of the Roman 
jurisprudence. The 30th section of that act required, that the testimony of 
witnesses should be taken vivd voce, instead of written depositions, both in 
the district and the circuit court. In the former of these tribunals, indeed, 
when either of the parties expressed an intention of appealing to the other, 
the depositions of the witnesses were to be committed to writing, but this 
case was an exception to the general rule. In the circuit court, where new 
evidence was admitted, no provision had been made for committing the 
testimony to writing, except in the case of absent, aged, infirm or departing 
witnesses, whose evidence might be taken de bene esse, precisely as in the 
common-law courts. The whole testimony, therefore, could not, without 
the consent of parties, come before the supreme court of the United States, 
in any case where new witnesses were heard, or the same witnesses who were 
examined below, were produced de novo before the circuit court.

It was clear, that the intention of congress was to vest the power of try-
ing matters of fact, in admiralty and equity cases, in the district and circuit 
courts exclusively. Like the verdict of a jury, the decision of the latter 
tribunal was final and conclusive, as to fact. The supreme court were only 
empowered to correct their decrees in matters of law. Therefore, an appeal 
did not lie to them, but only a writ of error, as at common law.1 And by 
the 22d section of the judiciary act, it was ^provided, that no decree 
of the circuit courts should be reversed for any error in fact. L

But still the civil law pleadings, as by bill or libel, answer, &c., were 
retained in the courts below. Those not being carried on with the logical 
closeness and accuracy, for which the system of common-law pleadings is so 
much and so justly admired, the facts which grounded the decree would 
seldom, if ever, appear from the pleadings and decree itself. Amidst the 
heap of matter with which libels and answers are generally crowded, and 
the variety of facts, often immaterial to the real points in contest, asserted

1 Remedied by act 3d March 1803, § 2 (2 U. 
S. Stat. 244), which provided for an appeal in 
such cases, instead of a writ of error. Since 
the passage of this act, all the evidence goes up 
to the supreme court with the appeal, and it 
must, accordingly, be in writing. The Boston,

1 Sumn. 328. If parol testimony was heard in 
the court below, it must be reduced to writing 
and appear on the record. Conn v. Penn, 5 
Wheat. 424. A statement of facts is not suffi-
cient. New Orleans v. United States, 5 Pet. 
449: and see R. S. §§ 632, 698.
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and denied by the respective parties, it would be often difficult even to know 
what was the true object of the controversy. The law, therefore, wisely 
ordered that the facts on which the decree was founded, where they did not 
appear from the pleadings and decree itself, should be shown by a statement, 
which, like a special verdict, should enable the court to determine whether 
the inferences of law, drawn from those facts by the inferior court, were 
just or erroneous.

To cause such a statement to be made, or to make it themselves, was a 
duty which the law enjoined upon the circuit courts, and which they were 
bound to perform. The words of the act of congress were express and im-
perative. “It shall be the duty of the circuit courts, in causes in equity 
and of admiralty and maritime jurisdiction, to cause the facts on which they 
found their sentence or decree, fully to appear upon the record, either from 
the pleadings and decree itself, or a state of the case, agreed by the parties 
or their counsel, or if they disagree, by a stating of the case by the court.” 
The court were, therefore, bound to see that the facts appeared upon the 
record, in some one or other of these modes; neither party could compel 
the adverse counsel or the court to state a case; and the courts, by omitting 
this indispensable requisite, had it in their power, whenever they pleased, to 
make their decrees final and conclusive, in law as well as in fact, and effec-
tually to deprive the unsuccessful party of the benefit of a revision, which 
the law had expressly provided in his favor. It being then the default of 
the court, it might be well assigned for error. 8 Co. 59; Cro. Eliz. 84, 107. 
And the act of congress, being introductory of a new law, was to be strictly 
pursued. 4 Bac. Abr. 641; 2 Str. 971.

The counsel further illustrated the subject by several analogies drawn 
from the civil and the common law. It was, they said, a principle which 
appeared to pervade those two systems, that where the superior court were 
judges of law and fact, the inferior tribunal was bound to return to them 
the whole evidence; when judges of law only, then they were bound to 
make the facts appear upon which the judgment or decree was founded. 
* ^r^ers °* courts quarter sessions are only to *be quashed for

J errors in law, therefore, it is only necessary that the facts on which 
they were founded should appear upon the record ; but in the case of con-
victions by justices upon penal statutes, the facts are to be re-examined, and 
therefore, they are bound to set forth the whole evidence. 2 Str. 997. At 
common law, where the trial is by jury, still the facts on which the judg-
ment is founded, must appear on the face of the whole record, and where 
the verdict did not find precisely the matter in issue, as where it found that 
“by non-performance of the promise, the plaintiff had sustained 507. dam-
ages,” without expressly finding that the defendant had promised, the judg-
ment for the plaintiff was reversed (21 Vin. Abr. 441); because the superior 
judges could not determine whether the law had been properly inferred 
from the facts, unless the facts themselves were clearly and expressly stated. 
This rule obtained at civil law for the very same reasons. On a bill of 
review in chancery, where the law alone was to be re-examined, it had been 
often resolved, that the facts proved, and allowed by the court as proved, 
should be so mentioned in the sentence, otherwise, on a bill of review, those 
facts should be taken as not proved, for else a decree could never be reversed 
by a bill of review, but all erroneous decrees must be reversed on appeals 
only. 1 Vern. 166, 214, 216; 1 Chan. Cas. 54, 55.
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The Mary Ford.

The counsel for the defendant in error insisted, that although the want 
of a statement of facts was a technical defect in the record before the court, 
which they were willing to supply as much as lay in their power, from their 
notes of the evidence which had been taken before the circuit court; yet 
the court could not, without great injustice, reverse the decree on that 
account. They were bound, by the 24th section of the judiciary law, on the 
reversal of a decree of the court, to pass such a decree as the circuit court 
should have passed. How could they do it in this instance? Were they, 
for an omission of the court, which they could not help any more than the 
defendants, to put it out of their power to obtain justice? and how could 
they say, that the circuit court should have rendered a different decree, 
since they were not possessed of the merits of the cause ?

The  Court  were unanimously of opinion, that the error assigned, was 
not a sufficient ground for reversing the decree, and recommended to the 
parties to come to some agreement, which might bring the matters in con« 
iroversy fairly before them.

After some conversation, an agreement took place between the counsel 
on both sides, that the cause should be continued to the next term ; and that, 
in the meantime, new evidence *might be taken on both sides, and p, 
the whole matter of fact, as well as the law, brought before the L 
supreme court of the United States, as upon an appeal, (a)

The Mary  Ford .

Mc Dono ugh  v . Dan ne ry  and The Ship Mary  For d .

Prize.—Jurisdiction.—Salvage.
The courts of a neutral nation have no right to decide upon the lawfulness or unlawfulness of a 

capture taken by one belligerent from another.1
When a court takes cognisance of any original matter, it naturally draws to its jurisdiction every 

incidental or necessary question; therefore, a court of admiralty having jurisdiction of a libel 
for salvage, of a vessel captured by one belligerent from another, and abandoned at sea, by the 
captors, may also adjudicate upon the conflicting claims of the captors and former owners to 
the surplus.

The rights vested in a belligerent, by capture, cannot be destroyed, by a neutral taking possession 
of the captured vessel, after being abandoned at sea by the captors.2

Vhere a vessel was found abandoned at sea, by another, bound on a foreign voyage, with a valu-
able cargo, and without supernumerary hands, and carried into port, with great risk and exer-
tion on the part of the salvors, one-third part of the gross value was allowed for salvage.

Thi s  was a writ of error to remove the proceedings and decree from the 
Circuit Court, for the district of Massachusetts ; and the record being re-
turned, exhibited the following facts :

On the 4th of November 1794, the owners and crew of the ship George, 

। a) See same case, post, p. 231.

’Stoughton v. Taylor, 2 Paine 653; Castello The William, 1 Pet. Adm, J2 • The Fanny, 3 
v. Boutielle, Bee 29; The Friendship, Id. 40 ; Id. 309.

2 s. r. Booth v. L’Esperanza, Bee 92.
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