a

|
!
i

I

M

* 9.8 9199 %00«

e e
G
il
.

B S R B e T O Ty B S I S T Beie

PROPERTY OF THE
UNITED STATES
GOVERNMENT

AUTHENTICATED { ; - ”'
U.S. GOVERNMENT — ;
INFORMATION ;
X GPO































UNITED STATES REPORTS

VOLUME 298

CASES ADJUDGED

IN

THE SUPREME COURT

AT

OCTOBER TERM, 1935

FrRoM MARCH 31 TO AND INCLUDING JUNE 1, 1936
(END OF THE TERM)

ERNEST KNAEBEL

REPORTER

UNITED STATES
GOVERNMENT PRINTING OFFICE
WASHINGTON : 1936

For sale by the Superintendent of Documents, Washington, D. C. - Price $2.00 (Buckram)







JUSTICES

OF THE

SUPREME COURT

DURING THE TIME OF THESE REPORTS '

CHARLES EVANS HUGHES, CHIEF JUSTICE.
WILLIS VAN DEVANTER, ASSOCIATE JUSTICE.
JAMES CLARK McREYNOLDS, ASSoCIATE JUSTICE.
LOUIS D. BRANDEIS, AsSOCIATE JUSTICE.
GEORGE SUTHERLAND, AssocIATE JUSTICE.
PIERCE BUTLER, AssociATE JUSTICE.

HARLAN FISKE STONE, ASsSoCIATE JUSTICE.
OWEN J. ROBERTS, ASSOCIATE JUSTICE.
BENJAMIN N. CARDOZO, ASsoCIATE JUSTICE.

HOMER S. CUMMINGS, ATToRNEY (GENERAL,
STANLEY REED, SonLiciToR GENERAL.
CHARLES ELMORE CROPLEY, CrErxk.
FRANK KEY GREEN, MARSHAL.

*For allotment of the Chief Justice and Associate Justices among
the several circuits, see next page.
111




SUPREME COURT OF THE UNITED STATES

ALLOTMENT OF JUSTICES

It 1s ordered, That the following allotment be made of
the Chief Justice and Associate Justices of this Court
among the circuits, agreeably to the acts of Congress in
such case made and provided, and that such allotment
be entered of record, viz:

For the First Circuit, Louts DEMBITZ BRANDEIS, Asso-
ciate Justice.

For the Second Circuit, HArRLAN FISKE STONE, Asso-
ciate Justice.

For the Third Circuit, OwEN J. RoBERTS, Associate
Justice. .

For the Fourth Circuit, CaArRLES EvaAns HugaES, Chief
Justice.

For the Fifth Circuit, Bexyamin N. CARDOzO, Associate
Justice.

For the Sixth Circuit, JAmEs C. McREYNOLDS, Asso-
ciate Justice.

For the Seventh Circuit, WirLis VAN DEVANTER, Asso-
ciate Justice.

For the KEighth Circuit, Pierce BuTLER, Associate
Justice.

For the Ninth Circuit, GEORGE SUTHERLAND, Associate
Justice.

For the Tenth Circuit, WiLLis VAN DEVANTER, Asso-
ciate Justice.

March 28, 1932.
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1. The day before a registration statement filed with the Securities
and Exchange Commission would have become “effective” under
the Securities Act of 1933, as amended, the Commission began a
proceeding under § 8 (d) of the Act challenging the truth and
sufficiency of the statement and notified the registrant to appear at
a hearing some weeks later and show cause why a stop order should
not issue suspending its effectiveness. Thereafter, the Commis-
sion’s subpoena was served on the registrant commanding him to
appear and testify and bring designated books and papers. The
registrant then gave formal notice that his statement was with-
drawn and submitted motions to quash the subpoena, which he
declined to obey, and to dismiss the proceeding. The Commission,
however, persisted in the investigation and obtained from the
District Court, under § 22 (b) of the Act, an order requiring the
registrant to appear before the Commission and answer questions.
Held :

(1) That the stop order proceeding was analogous to a suit for
an injunction; so that, while it was pending, the effectiveness of
the registration statement was suspended and the registrant, if he
acted under it, would act at his peril. P. 15.

(2) Arbitrary power to forbid withdrawal of such statements is
not conferred upon the Commission by the statute. P. 18.

(3) The power of the Commission to prevent withdrawal is no
greater than that of the courts to prevent dismissal by a plaintiff
of his complaint at law or bill in equity. P. 18.

65773°—36——1 1
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(4) A rule of the Commission declaring that any registration
statement may be withdrawn “if the Commission consents” and
that such consent shall be given “with due regard to the public
interest and the protection of investors” implies that withdrawal
of a statement not as yet effective is of right if no prejudice will
result to the public or to investors. P. 21.

(5) The filing of a registration statement under the Securities
Act is in effect an ex parte application for a license to use the mails
and the facilities of interstate commerce for the purposes recog-
nized by the Act. Withdrawal of the application before it has
become effective can not affect any right of the general public, nor
can it be said to prejudice investors, when, as in this case, no step
towards the issuance of the securities sought to be registered has
been taken and no investor, actual or potential, in such securities,
is shown to exist. P. 22.

(6) The registrant’s right to withdraw his statement was un-
qualified; and the Commission’s proceeding, limited to the pur-
pose of determining whether the effectiveness of the statement
should be suspended, was terminated by the withdrawal. P. 23.

(7) After the withdrawal, no authority for the enforcement of
the subpoena could be exercised by court order under § 22 (b) of
the Act. P. 23,

(8) The stop order proceeding, having been ended by the with-
drawal, could afford no basis for continuing the inquisition under
a general power claimed by the Commission under § 19 (b).
S0 5

2. After a defendant has been notified of the pendency of a suit
seeking an injunction against him, even though a temporary in-
junction be not granted, he acts at his peril and subject to the
power of the court to restore the status quo ante, wholly irrespec-
tive of the merits as they may be ultimately adjudged. P. 15.

3. In the federal tribunals a plaintiff has the unqualified right, un-
less otherwise provided by a specific rule of court, to dismiss his
complaint at law or bill in equity, if no plain legal prejudice will
result to the defendant other than the mere prospect of a second
litigation upon the same subject matter. P. 19.

4. To the extent that the mere will of an official or of an official
body is permitted to take the place of allowable official discretion,
or to supplant the standing law as a rule of conduct, the Govern-
ment ceases to be one of laws and becomes an autocracy. The
courts, in the performance of their duties, must be ever vigilant to
detect and turn aside this danger at its beginnings. P. 23.
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5. Arbitrary power and the rule of the Constitution can not both
exist. Our institutions must be kept free from all assumptions of
such power, whether by the three primary departments of the
Government or by lesser agencies. P. 24.

6. An official inquisition to compel disclosures of fact is not an end,
but a means to an end; and it is a mere truism to say that the
end must be a legitimate one to justify the means. P. 25.

7. A citizen, when interrogated about his private affairs, has a right
before answering to know why the inquiry is made; and if the
purpose disclosed is not a legitimate one, he may not be compelled
to answer. P. 25.

8. An investigation not based upon specified grounds is quite as ob-
jectionable as a search warrant not based upon specific statements
of fact. Such an investigation, or such a search, is unlawful in its
inception and can not be made lawful by what it might bring, or
by what it actually brings, to light. P. 27.

9. The philosophy that constitutional limitations and legal restraints
may be brushed aside upon the plea that good, perchance, may
follow, finds no countenance in the American system of govern-
ment. P.27.

10. The constitutionality of the Securities Act of 1933 is not con-
sidered in this case. P. 28,

79 F. (2d) 617, reversed.

CErtIORARI, 297 U. S. 699, to review the affirmance of
an order of the District Court, 12 F. Supp. 210, requiring
the present petitioner to appear and testify before the
Securities & Exchange Commission.

Messrs. Harry O. Glasser and James M. Beck, with
whom Messrs. Bainbridge Colby, J. N. Saye, and H. I.
Fishbach were on the brief, for petitioner.

Mr. John J. Burns, General Counsel, Securities &
Exchange Commission, and Solicitor General Reed, with
whom Messrs. Charles E. Wyzanski, Jr., and Alger Hiss
were on the brief, for respondent.

The registration statement filed by the petitioner
became effective by operation of law despite petitioner’s
attempts to withdraw it. The Commission properly
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refused to permit withdrawal pursuant to a valid regula-
tion which is authorized both by § 19 (a) of the Act and
by the inherent power of the Commission, as a quasi-
judicial tribunal, to limit the right of petitioner to ter-
minate the proceedings before the Commission.

In effect, the regulation merely imposes a reasonable
condition upon the right of the registrant to terminate the
orderly procedure which he has set in motion by the filing
of his registration statement. Analogous rules regulating
the voluntary dismissal of bills of complaint have long
been familiar in courts of equity. In the federal practice,
the complainant must move for an order of dismissal and
let the court fix the terms. American Zylonite Co. v. Cel-
luloid Manufacturing Co., 32 Fed. 809. And a local equity
rule which allows the court to refuse a plaintiff permis-
sion to discontinue his action where justice so requires,
even though the defendant can not have affirmative relief
under the pleadings and though his only prejudice is a
possible second suit, has been adjudged valid. Bronx
Brass Foundry v. Irving Trust Co., 297 U. S. 230; Young
v. Southern Pacific Co., 25 F. (2d) 630. Irrespective of
the rule which may be applicable if no regulation of the
complainant’s right to withdraw exists (see Ex parte
Skinner & Eddy Corp., 265 U. S. 86), a regulation limiting
that right is procedural and within the power of a quasi-
judicial tribunal such as the respondent.

The standard applied in this regulation—“with due
regard for the public interest and the protection of inves-
tors”—is consonant with the spirit and purpose of the
whole Act, and some limitation on the right of a registrant
to withdraw is necessary for the effective administration
of the Act. It is obvious that a registration statement
ceases to be effective upon withdrawal, and can thus be no
longer the subject of a stop order hearing, which can only
result in an order suspending the effectiveness of the
statement.
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To allow a registrant an unqualified privilege of with-
drawal, with the consequent ability to terminate any stop
order hearing or to prevent such a hearing, would seri-
ously embarrass the work of the Commission. Such a
broad privilege would permit the registrant to avoid, in
large part, the registration requirements of the Act, by
filing a registration statement with such limited informa-
tion as he chose to give, withdrawing it when its deficien-
cies were detected, and repeating the process ad infinitum
in the hope that by perseverance he might escape the
vigilance of the examiner.

Of even greater significance is the fact that stop order
hearings in regard to particular registration statements,
and the final orders and opinions based thereon, consti-
tute the most effective of the methods by which the Com-
mission is to insure the accuracy and completeness of
registration statements in general. The Commission
may, it is true, investigate pursuant to § 19 (b), and if it
finds that the matters set out in the registration state-
ment are false or incomplete, it may enjoin the con-
tinuance of this violation, or recommend criminal prose-
cution if the violation be willful. These, however, are
extraordinary remedies requiring resort to the courts;
they are not to be lightly undertaken and are to be used
only in exceptional cases.

The publication of this regulation satisfied the require-
ments of § 19 (a) of the Aet and was clearly adequate to
give reasonable notice of its promulgation. Petitioner
does not claim he was ignorant of the regulation. The
Act does not improperly delegate legislative power to the
Commission, for the power to regulate the minutiae of
its own procedure may certainly be delegated to a quasi-
judicial tribunal.

The regulation was properly applied in this case, for the
Commission was not required to find that its refusal to
permit withdrawal of the statement was in the public in-
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terest and for the protection of investors. Such a find-
ing is a preliminary determination of fact resting in the
discretion of the Commission ; no prineiple of law requires
a finding by a court or an administrative tribunal prior to
the application of an interlocutory procedural regulation.

It follows that petitioner’s registration statement is
still effective, and the stop order hearing thereon, in
which the petitioner was subpoenaed to testify, is still
pending before the Commission. Sections 8 (d) and 8 (e)
of the Act expressly authorize subpoenas duces tecum
in such a hearing, so that the less onerous subpoena
ad testificandum must also be authorized. This follows,
too, from.the finality attributed to the findings of the
Commission on review by a Circuit Court of Appeals
(§ 9). Even though the Commission may issue a stop
order if the issuer refuses to testify, this is not the only
remedy available, for such a construction would work an
injustice in some cases. In any event, § 8 is implemented
by § 19 (b), expressly authorizing subpoenas in all inves-
tigations necessary for the enforcement of the Act.

Petitioner’s claim that the Commission is engaged on a
“fishing expedition” is rebutted by the notice of the stop
order hearing, specifying in detail the items in the regis-
tration statement on which information is desired, and by
the order of the District Court, requiring petitioner to
testify only as to pertinent matters.

For purposes of determining the validity of the present
order the only section which is material is § 5 (a). Since
petitioner did not wait for specific questions to be put to
him, but flatly refused to appear before the Commission,
he must demonstrate that there is no question which the
Commission validly might ask concerning his registration
statement. Bevan v. Krieger, 289 U. S. 459, 465; Blair v.
United States, 250 U. S. 273. Similarly, to sustain the
validity of the present order, the Commission need only
show that there is some purpose for which the Commis-
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sion can validly require that petitioner appear before the
Commission for questioning upon matters contained in
his registration statement.

An analysis of § 5 (a) reveals that the section does not
purport to require registration of a security as a condition
precedent to every transaction concerning that security.
Registration is required as a condition precedent only to
such transactions relating to the sale of the security as
involve (1) the use of the mails; (2) the use of means or
instruments of transportation in interstate commerce;
and (3) the use of means or instruments of communica-
tion in interstate commerce.

It is plain that if the Congress has constitutional power
to require registration as a condition precedent to any one
of these courses of action, the requirement as applied to
petitioner is valid. It is further evident that if registra-
tion may properly be required, reasonable examination of
registrants in connection with such registration is lawful.
Interstate Commerce Comm’n v. Brimson, 154 U. S. 447;
Interstate Commerce Comm’n v. Baird, 194 U, S. 25, 42,

The postal power of Congress is a plenary one and
under it Congress has wide discretion as to the matter
which shall be carried and that which shall be excluded
from the mails. This power is not limited to excluding
only that matter which might be injurious to the postal
service or personnel, for in numerous cases this Court
has sustained statutes excluding from the mails matter
deemed injurious to the public, such as lottery tickets,
obscene matter, and communications in furtherance of a
scheme to defraud. Ex parte Jackson, 96 U. S. 727; Ex
parte Rapier, 143 U. S. 110; Badders v. United States,
240 U. 8. 391; United States v. Chase, 135 U. S. 255;
Public Clearing House v. Coyne, 194 U. S. 497, 508;
Horner v. United States, 143 U. S. 207, 570; Coomer v.
United States, 213 Fed. 1; U. 8. ex rel. Milwaukee Pub-
lishing Co. v. Burleson, 255 U. S. 407. The requirements
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of § 5 in issue in the present case are another instance of
the exercise of the established power of Congress to close
the mails to matter which it deemed contrary to the pub-
lic welfare, and are thus amply sustained by these cases.

Congress may exclude securities which themselves con-
tain misstatements. Congress may also exclude such se-
curities if they are an integral part of a scheme to defraud.
Further, Congress may require registration of all securi-
ties since this is reasonably necessary to make effective
the exercise of its regulatory power. Finally, that the Act
will not bar from the mails all harmful securities is no ob-
jection to its validity; Congress may certainly limit the
exercise of its power to the particular type of evil here
involved, namely, the failure to disclose the true character
of securities.

Petitioner contends that § 5 (a) of the Act conflicts
with the Tenth Amendment. This Court has, however,
several times pointed out that Congress need not have
power to deal with crime or immorality within the States
in order to forbid the use of the mails in furthering such
activities. Nor does the Act, as petitioner contends, apply
to persons rather than to objects mailed, although even if
it be so construed, its constitutionality is clearly sustained
by previous decisions of this Court. Petitioner’s final con-
tention that a requirement of registration violates the due
process clause of the Fifth Amendment is unsound, for
such a requirement in state securities acts has frequently
been sustained by this Court, and a substantially similar
requirement was upheld in connection with the power of
Congress to classify mailable matter.

In support of its contention that the registration pro-
visions of the Securities Act are a valid exercise of the
commerce power of Congress, respondent submits that
(1) securities are subjects of commerce, and (2) a prohibi-
tion against the interstate transportation of unregistered
securities is within the regulatory power of Congress.
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Securities are “subjects of commerce” not only because
they are so treated by ordinary business usage and state
legislation, but also because they comply with the appli-
cable legal standards formulated in the Lottery Case, 188
U. 8. 321, and the insurance cases. Cf. New York Life
Ins. Co. v. Deer Lodge County, 231 U. S. 495, 508; Paul
v. Virginia, 8 Wall. 168, 183; International Textbook Co.
v. Pigg, 217 U. 8. 91, If they are transported across state
lines without being truthfully deseribed they may injure
persons in the State of destination.

The prevention of the spread of evil across state lines
and the prohibition against the use of the facilities of
interstate commerce as an agency to promote dishonesty
are shown by prior decisions to be within the scope of
congressional regulatory power. Lottery Case, 183 U. S.
321; Hipolite Egg Co. v. United States, 220 U. S. 45;
Brooks v. United States, 267 U. S. 42; Caminetti v.
United States, 242 U. S. 470. Since in the Securities Act
the regulatory power has been used merely to require a
disclosure of the character of subjects carried and not to
affect their local production, the Act does not fall within
the prohibition of the Tenth Amendment nor of Hammer
v. Dagenhart, 247 U. S. 251. The particular form of
securities regulation involved in registration has already
been held to afford due process in the substantially sim-
ilar field of state Blue Sky legislation. See Caldwell v.
Stouzx Falls Stock Yards Co., 242 U. S. 559; Merrick v.
Halsey & Co., 242 U. 8. 568; cf. Hall v. Geiger-Jones, 242
U. 8. 539.

Mr. Justice SuTHERLAND delivered the opinion of the
Court.

This case arises under “The Securities Act of 1933,” c.
38, 48 Stat. 74, U. S. C. Title 15, § 77a et seq., as amended
by act of June 6, 1934, c. 404, 48 Stat. 881. Prior to the




10 OCTOBER TERM, 1935.

Opinion of the Court. 298 U.S.

amendment, the act was administered by the Federal
Trade Commission; but by § 210, 48 Stat. 908, the ad-
ministration was transferred to the respondent.

The act, § 2 (4), defines the term “issuer” as includ-
ing every person who issues or proposes to issue any
security, with certain exceptions. Section 6 (a) of the
act provides—“Any security may be registered with the
Commission under the terms and conditions hereinafter
provided, by filing a registration statement in triplicate,
at least one of which shall be signed by each issuer . . .”
The filing of the registration statement must be accom-
panied by the payment to the commission of a fee meas-
ured by the maximum aggregate price at which the securi-
ties are to be offered. The information contained in the
statement is to be made available to the public under
such regulations as the commission may prescribe. The
act prescribes in detail the character of information which
is to be set out in the statement. Elaborate provisions
are made in respect of liability on account of false reg-
istration statements, ete., and penalties are imposed for
willful violations of any of the provisions of the act, or
the rules and regulations promulgated by the commission
under authority thereof, and for willfully untrue state-
ments of material facts or omissions to state material
facts. Section 5 (a) provides that unless a registration
statement is in effect as to a security, it shall be unlawful
for any person directly or indirectly to make use of the in-
strumentalities of interstate commerce or of the mails to
sell or offer to buy such security, ete., or to transport any
such security for sale or for delivery after sale.

“Sec. 8 (a) The effective date of a registration state-
ment shall be the twentieth day after the filing thereof,
except as hereinafter provided,

“(d) If it appears to the Commission at any time that
the registration statement includes any untrue statement
of a material fact or omits to state any material fact
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required to be stated therein or necessary to make the
statements therein not misleading, the Commission may,
after notice by personal service or the sending of con-
firmed telegraphie notice, and after opportunity for hear-
ing (at a time fixed by the Commission) within fifteen
days after such notice by personal service or the sending
of such telegraphic notice, issue a stop order suspending
the effectiveness of the registration statement. .

“(e) The Commission is hereby empowered to make an
examination in any case in order to determine whether
a stop order should issue under subsection (d). In mak-
ing such examination the Commission or any officer or
officers designated by it shall have access to and may
demand the production of any books and papers of, and
may administer oaths and affirmations to and examine,
the issuer, underwriter, or any other person, in respect
of any matter relevant to the examination, and may, in
its discretion, require the production of a balance sheet
exhibiting the assets and liabilities of the issuer, or its
income statement, or both, to be certified to by a public
or certified accountant approved by the Commission.
If the issuer or underwriter shall fail to cooperate, or
shall obstruct or refuse to permit the making of an ex-
amination, such conduct shall be proper ground for the
issuance of a stop order.”

Section 19 (b) provides that for the purpose of all
investigations which the commission think necessary and
proper for the enforcement of the act, any member of
the commission or any designated officer may administer
oaths and affirmations, subpoena witnesses, take evidence,
and require the production of books, papers, etec. Section
22 (b) provides that in case of contumacy or refusal to
obey a subpoena issued [by authority of the commission ]
to any person, the district courts of the United States
and others named, upon application by the commission,
may issue to such person an order requiring him to appear
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before the commission or one of its examiners, and there
produce documentary evidence and give evidence touch-
ing the matter in question.

May 4, 1935, petitioner filed with the commission a
registration statement in pursuance of § 6 (a) of the act,
covering a proposed issue of participation trust certifi-
cates. This registration statement under the terms of the
act was to become effective 20 days later. On the 19th
day, however, the commission, having already directed
that stop-order proceedings be instituted, pursuant to
§ 8 (d), sent petitioner a telegraphic notice reciting that
the registration statement appeared to contain untrue
statements of material facts and to omit material facts
required and necessary and fixing a hearing at the office
of the commission for Thursday, June 6, 1935, “at which
time and place registrant may appear and show cause
why a stop order should not be issued suspending the
effectiveness of such registration statement.” The hear-
ing was postponed until June 18th.

On June 13, a subpoena duces tecum was issued com-
manding petitioner to appear before an officer of the com-
mission on the 18th to testify with respect to his regis-
tration statement and to bring with him designated books,
records and papers, listed as follows: “General ledger,
subsidiary ledgers, journal, cash book, books of account
and financial statements of J. Edward Jones; general
ledger, journal, cash book and books of account of J.
Edward Jones relating to J. Edward Jones Royalty Trust,
Series ‘M’; all contracts, agreements and correspondence
of J. Edward Jones relating to the distribution of Partici-
pation Trust Certificates in J. Edward Jones Royalty
Trust, Series ‘M’; all correspondence and communica-
tions of J. Edward Jones with any State authority re-
lating to the distribution of Participation Trust Certifi-
cates in -J. Edward Jones Royalty Trust, Series ‘M.’ ”
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June 18, in a written communication to the commis-
sion, petitioner formally withdrew his application for
registration, assigning as a reason, among others, that
the commission’s action had been given widespread pub-
licity and placed him in a situation to be severely dam-
aged. The same day, his counsel appeared before the
examiner for the commission and presented this written
withdrawal, which was marked for identification, but ex-
cluded from consideration. On June 27, counsel for pe-
tioner appeared again before the examiner, and filed a
dismissal signed by petitioner dismissing “his registra-
tion statement heretofore filed” and withdrawing “all
application for consideration thereof or action thereon.”
At the same time, petitioner’s counsel filed a motion
to dismiss and for an order from the commission per-
mitting the withdrawal of the registration statement
and dismissing the registration proceeding and all mat-
ters pertaining thereto at petitioner’s cost, and also a
motion to quash the subpoena which had been issued and
served on petitioner. The examiner acting for the com-
mission denied the motions and refused to allow the with-
drawal, no reason for his action being assigned. In so
doing, the commission and its examiner assumed to act
under and in conformity with a regulation of the com-
mission which provides as follows:

“Any registration statement or any amendment there-
to may be withdrawn upon the request of the registrant
if the Commission consents thereto. The fee paid upon
the filing of such registration statement shall not be re-
turned to the registrant. The papers comprising the reg-
istration statement or amendment thereto shall not be
removed from the files of the Commission but shall be
plainly marked with the date of the giving of such con-
sent and in the following manner: ‘Withdrawn upon the
Request of the Registrant, the Commission consenting
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thereto.” Such consent shall be given by the Commis-
sion with due regard to the public interest and the pro-
tection of investors.”

On June 28th, petitioner filed with the court below a
petition asking for a review of the commission’s rulings
which that court dismissed for lack of jurisdiction. A
petition for a writ of certiorari to review that action was
denied by this court. 297 U. S. 705.

July 3, 1935, the commission filed an application in a
federal district court for an order requiring petitioner to
appear before the examiner to give evidence in the mat-
ter of petitioner’s registration statement. Petitioner ap-
peared and challenged, among other things, the validity
of the orders of the commission denying petitioner’s right
to withdraw his registration statement, overruling his
motions to withdraw and dismiss the proceedings and
refusing to quash the subpoena which had been issued
and served on petitioner. The distriet court denied peti-
tioner’s contentions and entered an order directing him
to appear before the commission at a time and place
fixed, to testify in the matter of the registration state-
ment and to answer all pertinent questions regarding the
information and documents filed by him with the com-
mission in respect of such statement. 12 F. Supp. 210.
On appeal, the court of appeals affirmed this order. 79
F. (2d) 617.

The principal points urged by petitioner as ground for
reversing the judgment below, and the only ones that
need be stated, are as follows: That the commission
was bound as matter of law to sustain petitioner’s with-
drawal of and motion to withdraw the registration state-
ment; that the right to withdraw such statement under
the circumstances disclosed was unqualified; that the
commission, therefore, was without authority to require
petitioner to appear and testify or to submit his private
books, records, and papers for the inspection of the com-




R

JONES v. SECURITIES COMMISSION. 15

1 Opinion of the Court.

mission; that the Securities Act is unconstitutional, be-
cause it constitutes an attempt to exercise powers reserved
to the states; and that it finds no warrant in either the
commerce clause or in the power to regulate the use of the
mails under the constitutional authority to establish post
offices and post roads, or in any other provision of the
federal Constitution.

First. By § 8 (d), when it appears to the commission
that any untrue statement of a material fact has been
made in the registration statement, or material facts
have been omitted which are required or necessary to
make the statements therein not misleading, the commis-
sion may institute an inquiry to determine whether a
stop order shall issue suspending the effectiveness of the
registration statement. Proceeding under that section,
as we have seen, the commission, before the registration
statement was to become effective by the terms of § 8
(a), directed that a stop-order proceeding be instituted,
and caused to be served on petitioner a telegraphic notice
fixing a time for him to “appear and show cause why a
stop order should not be issued suspending the effective-
ness of such registration statement.”

Such a proceeding is analogous to a suit in equity to
obtain an injunction, and should be governed by like
considerations. Applying those considerations, then, what
was the status of the registration statement pending the
inquiry under § 8 (d)? Notwithstanding the provision
of § 8 (a), that the effective date of a registration state-
ment shall be the twentieth day after it is filed, did this
intervening action of the commission nevertheless have
the effect of suspending the effective operation of the
statement pending the hearing and determination of the
stop-order proceeding? We are of opinion that it did
have that effect. The rule is well settled, both by the
courts of England and of this country, that where a suit
is brought to enjoin certain acts or activities, for example,
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the erection of a building or other structure, of which
suit the defendant has notice, the hands of the defend-
ant are effectually tied pending a hearing and determi-
nation, even though no restraining order or preliminary
injunction be issued. We briefly review some of the
decisions.

In Danzel v. Ferguson, L. R. [1891] 2 Ch. 27, suit had
been brought to restrain defendant from building so as to
darken plaintiff’s lights. Notice of motion for a tempo-
rary injunction to be made upon a designated future day
was served on the defendant. After receiving notice, the
defendant put on a large number of men and proceeded
with his building, running a wall up to a height of about
39 feet from the ground before the injunction was
granted. The court, without regard to the ultimate rights
of the parties, held that the wall thus run up by defendant
should be torn down at once, as an attempt to anticipate
the order of the court. A like situation was presented in
Von Joel v. Hornsey, L. R. [1895] 2 Ch. 774. In that
case, the evidence showed that defendant had repeatedly
evaded attempts to serve him with process, and in the
meantime had gone on with the building. Again, with-
out regard to the ultimate rights of the parties, the court
directed defendant to pull down that part of the building
thus erected.

The Supreme Court of Pennsylvania in several cases
has followed the same rule. Clark v. Martin, 49 Pa. 289,
298-299; Easton Passenger Ry. Co. v. Easton, 133 Pa.
505, 519; 19 Atl. 486; Cooke v. Boynton, 135 Pa. 102; 19
Atl. 944; Meigs v. Milligan, 177 Pa. 66, 72, 76; 35 Atl
600; Fredericks v. Huber, 180 Pa. 572, 575; 37 Atl. 90.
In Cooke v. Boynton, a bill in equity had been filed pray-
ing for a preliminary and perpetual injunction prevent-
ing defendants from interfering with a certain tramway of
the plaintiff. Before a preliminary injunction was ob-
tained, the defendants, on three separate occasions, had

e
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torn up the track which the plaintiffs had replaced. The
third incident occurred while plaintiff was obtaining a
preliminary injunction. The court said, “The writ was
served just as they had finished the work of demolition,
and this coincidence is strongly suggestive of a race
against the law.” The trial court had dissolved the in-
junction, in part on the ground that the act sought to be
restrained had already been done, and that it was without
power at that stage of the cause to restore the property to
its former condition by mandatory injunction. The su-
preme court reversed. “What we did in the Easton case,”
the court said, p. 110, “we will do here. We will restore
the injunction, without passing upon the merits of the
case. They will be considered when it comes here upon
final hearing.”

In New Haven Clock Co. v. Kochersperger, 175 11l
383; 51 N. E. 629, the state supreme court held that the
forced payment of a tax after the court has acquired
jurisdiction of a bill to enjoin its collection may be re-
stored by the court, even though no preliminary injunc-
tion was granted; and that such payment cannot be
availed of as a defense upon the ground that the tax hav-
ing been paid there is nothing to enjoin. The same court
in Turney v. Shriver, 269 Ill. 164, 172; 109 N. E. 708,
held the rule to be that “where a bill for injunction has
been filed and the court has acquired jurisdiction of both
the person and the subject matter of the suit and the
defendant does any act which the bill seeks to enjoin,
such party acts at his peril and subject to the power of
the court to compel a restoration of the status, . . .” See
also, Konig v. M. & C. C. of Balto., 126 Md. 606, 627;
95 Atl. 478.

The conclusion to be drawn from all the cases is that
after a defendant has been notified of the pendency of
a suit seeking an injunction against him, even though
a temporary injunction be not granted, he acts at his

65773°—36-——2
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peril and subject to the power of the court to restore the
status, wholly irrespective of the merits as they may be
ultimately decided. 1 High on Injunctions (4th ed.),
§ 5 (a).

We hold the principle of this rule to be applicable
to the present case. When proceedings were instituted
by the commission and the registrant was notified and
called upon to show cause why a stop order should not be
issued, the practical effect was to suspend, pending the
inquiry, all action of the registrant under his statement.
Unless the registration statement is effective, the issuer
of a security who makes use of the mails or of the in-
strumentalities of interstate commerce to sell the security
or to carry the same for the purposes of sale or delivery
after sale, § 5 (a) of the act, is liable to severe penalties
of fine and imprisonment. § 24. The word “effective,”
as here employed, connotes completeness of operative
force and freedom to act. And a registration statement
which, while still in fieri, is brought under official chal-
lenge in respect of its validity and subjected to an official
proceeding aimed at its destruction, cannot be so char-
acterized until the challenge is determined in favor of the
registrant. In the meantime, since he can act only at his
peril, the registration statement can in no real sense be
called effective.

Second. In this situation, does a registrant have the
unqualified right to withdraw his registration statement
or, in other words, to dismiss a pending proceeding by
which, for his own advantage, he is seeking the use of
the mails and the instrumentalities of interstate com-
merce? If he have such right, there is no basis for the
exercise of discretion in respect of the matter on the part
of the commission; for it is obvious that discretion does
not exist where there is no power to act except in one
way. Cf. Detroit v. Detroit City Ry. Co., 55 Fed. 569,
573; Ex parte Skinner & Eddy Corp., 265 U. S. 86, 93.
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The act contains no provision upon the subject; and it
may not be construed as attempting to confer upon the
commission an arbitrary power, under rule or otherwise,
to deny, without reason, a motion to dismiss. We are
unable to find any precedent for the assumption of such
power on the part of an administrative body; and we go
to the practice and rules of the courts in order to deter-
mine by analogy the scope and limit of the power; for,
at least in the absence of a statute to the contrary, the
power of a commission to refuse to dismiss a proceeding
on motion of the one who instituted it cannot be greater
than the power which may be exercised by the judicial
tribunals of the land under similar circumstances. Both
parties here seem to recognize the appositeness of this
test.

The general rule is settled for the federal tribunals
that a plaintiff possesses the unqualified right to dismiss
his complaint at law or his bill in equity unless some
plain legal prejudice will result to the defendant other
than the mere prospect of a second litigation upon the
subject matter. - Pullman’s Palace Car Co. v. Transpor-
tation Co., 171 U. S. 138, 145-146. In announcing the
rule, this court approved and cited as authority the de-
cision rendered by Chief Justice Taft, then circuit judge,
in Detroit v. Detroit City Ry. Co., 55 Fed. 569. The
opinion in the latter case, reviewing the English and
American authorities, states the rule as follows [p. 572]:

“It is very clear from an examination of the authori-
ties, English and American, that the right of a complain-
ant to dismiss his bill without prejudice, on payment of
costs, was of course except in certain cases. . . . The
exception was where a dismissal of the bill would preju-
dice the defendants in some other way than by the mere
prospect of being harassed and vexed by future litigation
of the same kind.”
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Chicago & Alton R. Co. v. Union Rolling Mill Co., 109
U. 8. 702, 713-715; Barrett v. Virgintan Ry. Co., 250 U. S.
473, 476; McGowan v. Columbia River Packers’ Assn.,
245 U. S. 352, 358; Veazie v. Wadleigh, 11 Pet. 55, 61-62;
Confiscation Cases, 7 Wall. 454, 457-458. The foregoing
decisions, together with others, are reviewed in an opin-
ion delivered by Chief Justice Taft in Ex parte Skinner
& Eddy Corp., 265 U. S. 86, and the conclusion stated as
follows:

“The right to dismiss, if it exists, is absolute. It does
not depend on the reasons which the plaintiff offers for
his action. The fact that he may not have disclosed all
his reasons or may not have given the real one can not
affect his right.

“The usual ground for denying a complainant in equity
the right to dismiss his bill without prejudice at his own
costs is that the cause has proceeded so far that the de-
fendant is in a position to demand on the pleadings an
opportunity to seek affirmative relief and he would be
prejudiced by being remitted to a separate action. Hav-
ing been put to the trouble of getting his counter case
properly pleaded and ready, he may insist that the cause
proceed to a decree.

“The Government had not when the case was dismissed
given any time or expense to the preparation and filing
of a cross bill or of the evidence to sustain it. It had not
taken any action in respect to the cause which entitled
it to say that it would be prejudiced by a dismissal
within the meaning of the authorities. It suddenly was
awakened by the motion to dismiss to the fact that by
eighteen months’ delay, it was losing a possible oppor-
tunity to litigate a cross claim in the Court of Claims and
without a jury. We think the same rule should obtain
in the procedure of the Court of Claims as in federal
courts of law and equity in respect to the dismissal of
cases without prejudice.”
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The commission apparently concedes that in the ab-
sence of a regulation to the contrary, the foregoing gen-
eral rule would be applicable. The commission, however,
relying upon our recent decision in Bronx Brass Foundry,
Inc. v. Irving Trust Co., 297 U. 8. 230, contends that its
regulation, quoted ante, justifies the adverse action of the
commission. In the Brass Foundry case, proof of a claim
in bankruptey had been filed. The trustee in bankruptcy
moved to expunge the claim on the ground that the
creditor had received certain payments on account which
constituted unlawful preferences. Several hearings were
held before the referee, and the evidence indicated that
the contention of the trustees was well founded. Before
the hearing closed, the creditor filed a withdrawal of its
claim and abandoned the hearing. The trustee insisted
that it was entitled to an adjudication whether the pay-
ments made were unlawful preferences. The referee re-
fused to permit a withdrawal of the claim; and his ac-
tion was approved by the district court, and its judgment
in turn affirmed by the circuit court of appeals having
jurisdiction. We affirmed, holding that the general rule
as stated in Ex parte Skinner & Eddy Corp., supra, had
been modified by a rule of the distriet court which au-
thorized the court to refuse, after issue joined, “to permit
the plaintiff to discontinue even though the defendant
cannot have affirmative relief under the pleadings, and
though his only prejudice be the vexation and expense
of a possible second suit upon the same cause of action.”

Assuming, without deciding, that the regulation of
the commission was within its power and in force, it
differs essentially from the foregoing rule of the district
court. As applied to this proceeding in which there are
no adversary parties, the regulation does not restrict the
common-law rule. That rule, as we have seen, is that
the right to dismiss is unqualified unless the dismissal
would legally prejudice the defendants in some other
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way than by future litigation of the same kind. The
regulation is “Any registration statement or any amend-
ment thereto may be withdrawn upon the request of the
registrant if the commission consents thereto.

Such consent shall be given by the commission with due
regard to the public interest and the protection of in-
vestors.” This regulation is quite as general as the rule
of the common law, and the possibility that the same
registration may be attempted in the future is not within
its terms any more than it is within the terms of the
common-law rule. The question under the regulation
is whether due regard to the public interest and the pro-
tection of investors requires that the withdrawal be de-
nied. The test is the absence or presence of prejudice
to the public or investors; and, plainly enough, under
the decisions of this court, the doctrine that a dismissal
must be granted if no prejudice be shown beyond the
prospect of another suit, unless there be a specific rule
of court to the contrary, is applicable, and the with-
drawal should have been allowed as of course.

We are unable to find anything in the record, the
arguments of the commission, or the decision of the court
below that suggests the possibility of any prejudice to
the public or investors beyond the assumption, as put
by the court below, 79 F. (2d) at p. 620, that “an un-
limited privilege of withdrawal would have the effect
of allowing registrants whose statements are defective
to withdraw before a stop order was issued and then to
submit another statement with slight changes.”

In this proceeding, there being no adversary parties,
the filing of the registration statement is in effect an ex
parte application for a license to use the mails and the
facilities of interstate commerce for the purposes recog-
nized by the act. We are unable to see how any right of
the general public can be affected by the withdrawal of
such an application before it has gone into effect. Peti-
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tioner emphatically says that no steps had been taken
looking to the issue of the securities; and this is not de-
nied. So far as the record shows, there were no investors,
existing or potential, to be affected. The conclusion
seems inevitable that an abandonment of the application
was of no concern to anyone except the registrant. The
possibility of any other interest in the matter is so
shadowy, indefinite, and equivocal that it must be put
out of consideration as altogether unreal. Under these
circumstances, the right of the registrant to withdraw his
application would seem to be as absolute as the right of
any person to withdraw an ungranted application for any
other form of privilege in respect of which he is at the
time alone concerned.

An additional reason why the action of the commission
and of the court below cannot be sustained is that the
commission itself had challenged the integrity of the
registration statement and invited the registrant to show
cause why its effectiveness should not be suspended. In
the face of such an invitation, it is a strange conclusion
that the registrant is powerless to elect to save himself
the trouble and expense of a contest by withdrawing his
application. Such a withdrawal accomplishes everything
which a stop order would accomplish, as counsel for the
commission expressly conceded at the bar. And, as the
court below very properly recognized, a withdrawal of the
registration statement “would end the effect of filing it
and there is no authority under § 19 (b) to issue the Com-
mission subpoena and it could not be enforced by order
of the district court under § 22 (b).” 79 F. (2d) 619.

The action of the commission finds no support in right
prineiple or in law. It is wholly unreasonable and arbi-
trary. It violates the cardinal precept upon which the
constitutional safeguards of personal liberty ultimately
rest—that this shall be a government of laws—, because
to the precise extent that the mere will of an official or
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an official body is permitted to take the place of allow-
able official discretion or to supplant the standing law as
a rule of human conduect, the government ceases to be one
of laws and becomes an autocracy. Against the threat of
such a contingency the courts have always been vigilant,
and, if they are to perform their constitutional duties in
the future, must never cease to be vigilant, to detect and
turn aside the danger at its beginning. The admonition
of Mr. Justice Bradley in Boyd v. United States, 116 U.
S. 616, 635, should never be forgotten: “It may be that
it is the obnoxious thing in its mildest and least repulsive
form; but illegitimate and unconstitutional practices get
their first footing in that way, namely, by silent ap-
proaches and slight deviations from legal modes of pro-
cedure. . . . It is the duty of courts to be watchful for
the constitutional rights of the citizen, and against any
stealthy encroachments thereon. Their motto should be
obsta principiis.”

Arbitrary power and the rule of the Constitution can-
not both exist. They are antagonistic and incompatible
forces; and one or the other must of necessity perish
whenever they are brought into conflict. To borrow the
words of Mr. Justice Day—“there is no place in our con-
stitutional system for the exercise of arbitrary power.”
Garfield v. Goldsby, 211 U. S. 249, 262. To escape as-
sumptions of such power on the part of the three primary
departments of the government, is not enough. Our in-
stitutions must be kept free from the appropriation of
unauthorized power by lesser agencies as well. And if
the various administrative bureaus and commissions,
necessarily called and being called into existence by the
increasing complexities of our modern business and po-
litical affairs, are permitted gradually to extend their
powers by encroachments—even petty encroachments—
upon the fundamental rights, privileges and immunities
of the people, we shall in the end, while avoiding the
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fatal consequences of a supreme autocracy, become sub-
merged by a multitude of minor invasions of personal
rights, less destructive but no less violative of constitu-
tional guaranties.

Third. The proceeding for a stop order having thus
disappeared, manifestly it cannot serve as a basis for the
order of the district court compelling petitioner to ap-
pear, give testimony, and produce his private books and
papers for inspection by the commission. But the com-
mission contends that the order may rest upon the gen-
eral power to conduct investigations which it says is con-
ferred by § 19 (b). The difficulty with that is that the
investigation was undertaken for the declared and sole
purpose of determining whether a stop order should is-
sue. The first action taken by the commission was on
May 20th, four days before the registration was to be-
come effective under the statute. The commission then,
after averring that upon reasonable grounds it believed
the registration statement was false in material facts,
directed that stop-order proceedings be instituted against
the statement. It never has averred or directed anything
else. This action was followed by a notice containing
like recitals of a more detailed character, and calling upon
the registrant to appear and show cause why a stop
order should not be issued suspending the effectiveness
of the statement. It was upon this direction and notice
that all subsequent proceedings were had and upon which
they must stand or fall. We do not interpret the order of
the district court, the substance of which has already
been stated, as resting upon a different view.

Nothing appears in any of the proceedings taken by the
commission to warrant the suggestion that the investiga-
tion was undertaken or would be carried on for any
other purpose or to any different end than that specifically
named. An official inquisition to compel disclosures of
fact is not an end, but a means to an end; and it is
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a mere truism to say that the end must be a legitimate
one to justify the means. The citizen, when interrogated
about his private affairs, has a right before answering to
know why the inquiry is made; and if the purpose dis-
closed is not a legitimate one, he may not be compelled
to answer. Since here the only disclosed purpose for
which the investigation was undertaken had ceased to be
legitimate when the registrant rightfully withdrew his
statement, the power of the commission to proceed with
the inquiry necessarily came to an end. Dissociated from
the only ground upon which the inquiry had been based,
and no other being specified, further pursuit of the in-
quiry, obviously, would become what Mr. Justice Holmes
characterized as “a fishing expedition . . . for the
chance that something discreditable might turn up”
(Ellis v. Interstate Commerce Comm’n, 237 U. S. 434,
445)—an undertaking which uniformly has met with ju-
dicial condemnation. In re Pacific Ry. Comm’n, 32 Fed.
241, 250; Kilbourn v. Thompson, 103 U. S. 168, 190, 192,
193, 195, 196; Boyd v. United States, 116 U. S. 616; Harri-
man v. Interstate Commerce Comm’n, 211 U. S. 407,
419; Federal Trade Comm’n v. American Tobacco Co.,
264 U. S. 298, 305-307.

In re Pacific Ry. Comm’n involved the power of a
Congressional commission to investigate the private af-
fairs, books and papers of officers and employees of cer-
tain corporations indebted to the government. That
commission called before it the president of one of these
corporations, required the production of private books
and papers for inspection, and submitted interrogatories
which the witness declined to answer. Acting under the
statute, the commission sought a peremptory order from
the circuit court to compel the witness to answer the
interrogatories. The court, consisting of Mr. Justice
Field, Circuit Judge Sawyer, and District Judge Sabin,
denied the motion of the district attorney for the order
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and discharged the rule to show cause. Opinions were
rendered seriatim, the principal one by Justice Field.
The authority of the commission was definitely denied.
That decision has frequently been cited and approved
by this court. Judge Sawyer, in the course of his opinion
(at p. 263), after observing that a bill in equity seeking
a discovery upon general, loose and vague allegations is
styled “a fishing bill,” and will, at once, be dismissed
on that ground (Story, Eq. Pl § 325), said: “A general,
roving, offensive, inquisitorial, compulsory investigation,
conducted by a commission without any allegations, upon
no fixed principles, and governed by no rules of law,
or of evidence, and no restrictions except its own will,
or caprice, is unknown to our constitution and laws;
and such an inquisition would be destructive of the rights
of the citizen, and an intolerable tyranny. Let the
power once be established, and there is no knowing,
where the practice under it would end.”

The fear that some malefactor may go unwhipped of
justice weighs as nothing against this just and strong
condemnation of a practice so odious. And, indeed, the
fear itself has little of substance upon which to rest.
The federal courts are open to the government; and the
grand jury abides as the appropriate constitutional me-
dium for the preliminary investigation of crime and the
presentment of the accused for trial.

The philosophy that constitutional limitations and le-
gal restraints upon official action may be brushed aside
upon the plea that good, perchance, may follow, finds no
countenance in the American system of government. An
investigation not based upon specified grounds is quite as
objectionable as a search warrant not based upon specific
statements of faect. Such an investigation, or such a
search, is unlawful in its inception and cannot be made
lawful by what it may bring, or by what it actually sue-
ceeds in bringing, to light. Cf. Byars v. United States,
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273 U. S. 28, 29, and cases cited. If the action here of
the commission be upheld, it follows that production and
inspection may be enforced not only of books and private
papers of the guilty, but those of the innocent as well,
notwithstanding the proceeding for registration, so far as
the power of the commission is concerned, has been
brought to an end by the complete and legal withdrawal
of the registration statement.

Exercise of “such a power would be more pernicious to
the innocent than useful to the public”; and approval of
it must be denied, if there were no other reason for de-
nial, because, like an unlawful search for evidence, it
falls upon the innocent as well as upon the guilty and
unjustly confounds the two. Entick v. Carrington, 19
Howell’s St. Trials, 1030, 1074—followed by this court in
Boyd v. United States, 116 U. S. 616, 629-630. No one
can read these two great opinions, and the opinions in
the Pacific Ry. Comm’n case, from which the foregoing
quotation is made, without perceiving how closely allied
in principle are the three protective rights of the indi-
vidual—that against compulsory self-accusation, that
against unlawful searches and seizures, and that against
unlawful inquisitorial investigations. They were among
those intolerable abuses of the Star Chamber, which
brought that institution to an end at the hands of the
Long Parliament in 1640. Even the shortest step in the
direction of curtailing one of these rights must be halted
in limine, lest it serve as a precedent for further advances
in the same direction, or for wrongful invasions of the
others.

Fourth. The foregoing disposes of the case and re-
quires a reversal of the judgment of the lower court. In
that view, it becomes unnecessary to consider the con-
stitutional validity of the act.

Reversed.
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Mg. Justice Carpozo, dissenting.

I am unable to concur in the opinion of the court.

A subpoena duces tecum was issued by the Commission
on June 13 before any attempt had been made to with-
draw the registration statement. On June 18, the day
of the attempted withdrawal, there was issued a second
subpoena commanding the registrant to appear and testify,
and this was served upon him by the Marshal. Then
and for months earlier a standing Regulation gave warn-
ing to him and to the world that without the consent of
the Commission there could be no withdrawal of a state-
ment once placed upon the files. I am persuaded that
the Rule is valid; that the Commission had abundant
reasons for maintaining jurisdiction; and that notice of
withdrawal did not nullify the writ.

The subpoena flouted by the witness was issued under
§ 19 (b) of the statute as well as under § 8 (e). So the
sworn petition for the Commission explicitly informs us.
It was issued in aid of any legitimate inquiry that the
Commission had authority to initiate and prosecute by
reason of a false and defective statement then part of
the official records. Nothing in the case gives color to
the argument that the witness was to be subjected to a
roving examination without the restraints of pleadings or
bounds analogous thereto. On the contrary, the order of
the District Court upholding the subpoena directs him to
make answer to questions pertinent to the documents
already filed with the Commission, to these and nothing
more. If the petitioner is to prevail in his attack upon
the writ, it will have to be on broader grounds than those
of form and method. He must be able to make good his
argument that by the mere announcement of with-
drawal, he achieved results analogous to those of a writ
of prohibition.
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Recklessness and deceit do not automatically excuse
themselves by notice of repentance. Under § 24 of the
Act, there is the possibility, at times the likelihood, of
penal liability. A statement wilfully false or wilfully
defective is a penal offense to be visited, upon conviction,
with fine or imprisonment. Under § 12, there is the pos-
sibility, if not the likelihood, of liability for damages.
The statement now in question had been effective for
over twenty days, and the witness did not couple his
notice of withdrawal with an affidavit or even a declara-
tion that securities had not been sold. Nor is the statute
lacking in machinery with which to set these liabilities
in motion upon appropriate occasion. Under § 19 (b),
plenary authority is conferred on the Commission to con-
duct all investigations believed to be necessary and
proper for the enforcement of the Act and of any of
its provisions. There will be only partial attainment of
the ends of public justice unless retribution for the past
is added to prevention for the future. But the opinion
of the court teaches us that however flagrant the offense
and however laudable the purpose to uncover and repress
it, investigations under § 19 (b) will be thwarted on the
instant when once the statement of the registrant has
been effectively withdrawn. If that is so, or even indeed
if the effect of the retraction is to embarrass the in-
quiry—to cloud the power to continue—the fairness of
the Rule is proved out of the mouths of its accusers. If
such consequences are inherent in a privilege of with-
drawal indiscriminately bestowed, there is need of some
restraint upon the power of the wrongdoer to mitigate
the penalties attaching to his wrong. Shall the truth be
shown forth or buried in the archives? The Commis-
sion is to determine in the light of all the circumstances,
including its information as to the conduct of the appli-
cant, whether the public interest will be prompted by
forgetting and forgiving. Bronx Brass Foundry, Inc. v.
Irving Trust Co., 297 U, S. 230.

e
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The objection is inadequate that an investigation di-
rected to the discovery of a crime is one not for the Com-
mission, but for the prosecuting officer. There are times
when the functions of the two will coincide or overlap.
Congress has made it plain that any inquiry helpful in
the enforcement of the statute may be pursued by the
Commission, though conduct punishable as a crime may
thereby be uncovered. Indeed, the Act is explicit—§ 22
(e)—that a witness is not excused from testifying on the
ground that the testimony required of him may tend to
ineriminate him or expose him to a penalty or forfeiture.
He may, however, claim his privilege, and if then com-
pelled to testify, may not be prosecuted thereafter for
any matter thus revealed. All this is far from proving
that there can be no practical advantage in keeping the
proceeding open. Aside from the possibility of civil lia-
bility, the offender may not choose to claim the privilege,
and even if he does, and is then excused from testifying,
other witnesses may be available, for example, employes,
who are not implicated in the offense and who can bring
the facts to view. Moreover, amnesty for one offender
may mean conviction for another, an associate in the
crime. Inquiry by the Commission is thus more pene-
trating and efficient than one by a grand jury where there
is no statutory grant of amnesty to compel confederates
to speak. More important still, the enforcement of the
Act is aided when guilt is exposed to the censure of the
world, though the witness in the act of speaking may
make punishment impossible. It is no answer to all this
that upon the record now presented a crime has not been
proved or even definitely charged. An investigator is
not expected to prove or charge at the beginning the
offenses which he has reason to suspect will be uncovered
at the end. The petition in behalf of the Commission
enumerates one by one the false statements and the omis-
sions imputed to the registrant. Some at least are of
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such a nature that if chargeable to him at all, they can
hardly have been made otherwise than with criminal in-
tent. To give the investigating officer an opportunity to
reach down into the hidden wells of knowledge and the
more hidden wells of motive is the very purpose of the
Regulation by which the proceeding is kept open after
theregistrant has tried to end it.

The opinion of the court reminds us of the dangers that
wait upon the abuse of power by officialdom unchained.
The warning is so fraught with truth that it can never be
untimely. But timely too is the reminder, as a host of
impoverished investors will be ready to attest, that there
are dangers in untruths and half truths when certificates
masquerading as securities pass current in the market.
There are dangers in spreading a belief that untruths and
half truths, designed to be passed on for the guidance of
confiding buyers, are to be ranked as peccadillos, or even
perhaps as part of the amenities of business. When
wrongs such as these have been committed or attempted,
they must be dragged to light and pilloried. To permit
an offending registrant to stifle an inquiry by precipitate
retreat on the eve of his exposure is to give immunity to
guilt; to encourage falsehood and evasion; to invite the
cunning and unscrupulous to gamble with detection. If
withdrawal without leave may check investigation before
securities have been issued, it may do as much thereafter,
unless indeed consistency be thrown to the winds, for
by the teaching of the decision withdrawal without leave
is equivalent to a stop order; with the result that forth-
with there is nothing to investigate. The statute and its
sanctions become the sport of clever knaves.

Appeal is vaguely made to some constitutional immu-
nity, whether express or implied is not stated with dis-
tinetness. It cannot be an immunity from the unreason-
able search or seizure of papers or effects: the books and
documents of the witness are unaffected by the challenged
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order. It cannot be an immunity from impertinent in-
trusion into matters of strictly personal concern: the
intimacies of private business lose their self-regarding
quality after they have been spread upon official records
to induce official action. In such circumstances the rele-
vance of Entick v. Carrington, 19 Howell’s St. Trials, 1030,
1074, or Boyd v. United States, 116 U. 8. 616, 629, or
In re Pacific Ralway Comm’n, 32 Fed. 241, 250, is not
readily perceived. Cf. Interstate Commerce Comm’n v.
Brimson, 154 U. S. 447, 469, 478. If the immunity rests
upon some express provision of the Constitution, the
opinion of the court does not point us to the article or
section. If its source is to be found in some impalpable
essence, the spirit of the Constitution or the philosophy
of government favored by the Fathers, one may take
leave to deny that there is anything in that philosophy or
spirit whereby the signer of a statement filed with a regu-
latory body to induce official action is protected against
inquiry into his own purpose to deceive. The argument
for immunity lays hold of strange analogies. A Commis-
sion which 1is without coercive powers, which cannot
arrest or amerce or imprison though a crime has been un-
covered, or even punish for contempt, but can only in-
quire and report, the propriety of every question in the
course of the inquiry being subject to the supervision of
the ordinary courts of justice, is likened with denuncia-
tory fervor to the Star Chamber of the Stuarts. Histo-
rians may find hyperbole in the sanguinary simile.

The Rule now assailed was wisely conceived and law-
fully adopted to foil the plans of knaves intent upon ob-
scuring or suppressing the knowledge of their knavery.

The witness was under a duty to respond to the sub-
poena.

Mg. Jusrice BranpErs and Mr. JusTICE STONE join in
this opinion.
65773°—36——3
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HART ». VIRGINIA,

APPEAL FROM THE SUPREME COURT OF APPEALS OF VIRGINTIA.

No. 857. Jurisdictional statement distributed March 28, 1936.—
Decided April 13, 1936.

A convict in a Virginia penitentiary who kills an officer or guard
having him in custody is not chargeable under §§ 5049 and 5051 of
the Virginia Code of 1930, as construed by the Virginia courts, if
the killing was done in self-defense.

Appeal dismissed.

ApPpPEAL from a judgment sustaining a verdict and sen-
tence for felonious homicide.

Mr. S. H. Bond for appellant.

Mr. Abram P. Staples, Attorney General of Virginia,
for appellee.

Per CuriaMm.

Appellant, a convict, was convicted of the felonious
killing of one Alton Leonard, a prison guard, in whose
custody appellant was working. The jury fixed his
punishment at death. The conviction and sentence were
pursuant to §§ 5049 and 5051 of the Virginia Code, 1930,
providing, so far as pertinent, as follows:

“§ 5049. A convict confined in the penitentiary, or
in custody of an officer, shall be deemed guilty of felony
if he kill, wound, or inflict other bodily injury upon an
officer or guard of the penitentiary; . . .’

“§ 5051. A conviet guilty of such killing as is men-
tioned in section five thousand and forty-nine, or of any
act therein mentioned, from which death ensues to such
officer or guard, shall be punished with death.”

Appellant challenged these provisions as being re-
pugnant to the due process and equal protection clauses
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of the Fourteenth Amendment of the Federal Constitu-
tion. His main contentions were that the statute was so
broad as to embrace excusable homicide and that, as a
convict he was deprived of the equal protection of the
laws relating to murder and manslaughter.

We take the statute as construed by the state court
and applied in the instant case. Appellant defended the
killing of Leonard upon the ground of self-defense. The
evidence in support of that defense, with all the circum-
stances of the case, was submitted to the jury under ap-
propriate instructions which recognized the admissibility
of the defense under the statute. The trial court, de-
fining with care the right of self-defense, charged the
jury that if appellant had acted in the exercise of that
right, the jury should find him not guilty. The Supreme
Court of Appeals refused to review the judgment upon
the ground that it was “plainly right.”

As we find no substantial federal question presented,
the appeal is dismissed for the want of jurisdiction. (1)
Lee v. New Jersey, 207 U. S. 67, 70; Hatch v. Reardon,
204 U. S. 152, 160; Fox v. Washington, 236 U. S. 273, 277 ;
(2) Graham v. West Virginia, 224 U. 8. 616, 630; Linds-
ley v. Natural Carbonic Gas Co., 220 U. S. 61, 78, 79;
Price v. Illinots, 238 U. S. 446, 453.

Dismaissed.
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SCHENEBECK v. McCRARY ET AL.
APPEAL FROM THE SUPREME COURT OF ARKANSAS.

No. 810. Jurisdictional statement distributed March 28, 1936.—
Decided April 13, 1936.

A taxpayer in Arkansas has no vested interest in public funds de-
posited by a county treasurer in a designated depositary; conse-
quently, state legislation releasing the treasurer and his bonds-
men and the bondsmen of the depositary from liability for deposits
lost through the insolvency of the depositary, was not in this case
an impairment of the obligation of contracts.

191 Ark. 698; 87 S. W. (2d) 572, affirmed.

AppPEAL from a judgment affirming in part and in part
reversing a judgment of the trial court in an action to
recover county funds.

Mr. John Ross Thompson for appellant.
Mr. Charles A. Walls for appellees.
Per Curiam.

Prior to its insolvency, the Lonoke County Bank was
the duly designated depository for the public funds of
Lonoke County, Arkansas. In November, 1934, the
County Court entered an order compromising the liability
of the sureties on the depository bond. In December,
1934, appellant, a taxpayer of the county, brought this
action, in the first count, against the county treasurer
and her bondsmen, and in the second count, against the
bondsmen for the depository, seeking to recover the
amount of public funds on deposit in the bank when it
closed.

The defense relied upon Acts No. 16 and No. 325 of the
Acts of Arkansas of 1935. Act No. 16 released county
treasurers and their bondsmen from liability where de-
posited funds had been lost by reason of the insolvency
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of the bank and not through defalcation of the county
treasurer. By Act No. 325 similar relief was given to
the bondsmen for a county depository. Appellant con-
tended that the legislation impaired the obligation of con-
tracts in violation of Article I § 10, of the Constitution
of the United States.

The trial court sustained the plea of the county treas-
urer and her bondsmen, under Act No. 16, and overruled
the plea of the bondsmen for the depository, and ren-
dered judgment accordingly. On appeal and cross appeal,
the Supreme Court of the State affirmed the judgment
with respect to the county treasurer and her bondsmen,
and reversed the judgment and dismissed the cause with
respect to the bondsmen for the depository, construing
and sustaining the legislation invoked. The Supreme
Court of the State decided that the individual taxpayers
had no vested interest in the public funds in question and
hence that there was no impairment of the obligation of
contracts. The state court drew a distinction between
the case of such taxpayers in relation to general public
funds, and those who have a vested interest in the funds
of an improvement district, citing Bauer v. North Ar-
kansas Highway Improvement District No. 1, 168 Ark.
220, 224 270 S. W. 533,

While this Court, when a question under the contract
clause is raised, may examine the alleged contract in
order to determine the obligations which inhere in it, we
find no ground for disturbing the ruling of the state court
as to petitioner’s lack of a vested interest in the funds
deposited. Compare Violet Trapping Co. v. Grace, 297
U. S.119; Ingraham v. Hanson, 297 U. S. 378.

The judgment is

Affirmed.
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ST. JOGSEPH STOCK YARDS CO. ». UNITED
STATES ET AL.

APPEAL FROM THE DISTRICT COURT OF THE UNITED STATES
FOR THE WESTERN DISTRICT OF MISSOURI.

No. 497. Argued March 2, 1936.—Decided April 27, 1936.

1. Past conditions of the business affected, during a reasonable period,
as well as existing conditions, are properly to be considered by a
rate-making authority in fixing rates for the future. P. 46.

2. An order of the Secretary of Agriculture fixing stockyards rates,
not shown to be confiscatory by the evidence before him, and
against which no further evidence was offered by the company
affected in its suit for an injunction, %eld not invalid because the
Secretary had refused to grant a further hearing on adverse changes
in the company’s business conditions alleged to have occurred after
the close of the hearing granted. P. 47.

3. Where the issue is whether rates fixed by the Secretary of Agri-
culture for stockyards services operate to confiscate property of the
company affected, a court is not bound to accept the findings of the
Secretary though supported by substantial evidence, but must
weigh the evidence and pass upon the questions of fact. P. 49.

4. In the fixing of rates—a legislative act—the legislature has a broad
discretion which it may exercise directly or through a legislative
agency authorized to act in accordance with standards prescribed
by the legislature. P. 50.

5. Courts do not sit as boards of revision to substitute their judgment
for that of the legislature or its agents as to matters within the
province of either. P. 51.

6. Where the legislature itself fixes rates, acting within the field of
legislative discretion, its determinations are conclusive. P. 51.

7. Where the legislature appoints a rate-fixing agent to act within
the limits of legislative authority, it may endow the agent with
power to make findings of fact which are conclusive, provided the
requirements of due process which are specially applicable to such
an agency are met, as in according a fair hearing and acting upon
evidence and not arbitrarily. In such cases, the judicial inquiry
into the facts goes no farther than to ascertain whether there is
evidence to support the findings; and the question of the weight
of the evidence in determining issues of fact lies with the legisla-
tive agency acting within its statutory authority, P. 51,
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8. The Constitution fixes limits to the rate-making power by pro-
hibiting deprivation of property without due process of law or the
taking of private property for public use without just ecompensa-
ko, TRAGIL,

9. Acts of the legislature or of its agent in rate-making, when prop-
erly challenged as exceeding these constitutional limits, are neces-
sarily subject to judicial review upon the facts and the law, to
the end that the Constitution, as the supreme law of the land, may
be maintained. P. 51.

10. Judicial serutiny of legislative rates, their constitutionality be-
ing in issue, cannot be avoided by declarations or findings made
by the legislature or its agent. P. 51.

11. To say that the findings of fact of legislative agencies may be
made conclusive where constitutional rights of liberty and property
are involved, although the evidence clearly establishes that the
findings are wrong and that constitutional rights have been invaded,
is to place those rights at the mercy of administrative officials and
seriously impair the security inherent in our judicial safeguards.
12259,

12. The judicial duty to examine the weight of the evidence exists
for the protection of property rights as well as rights of liberty
under the Constitution. P. 52. :

13. Under our system there is no warrant for the view that the
judicial power of a competent court can be circumscribed by any
legislative arrangement designed to give effect to administrative
action going beyond the limits of constitutional authority. P. 52.

14. In determining whether a legislative rate consists with due process
under the Constitution, the question is whether the legislative
action has passed beyond the lowest limit of the permitted zone of
reasonableness into the forbidden reaches of confiscation; the
judicial serutiny must of necessity take into account the entire
legislative process, including the reasoning and findings upon which
the legislative action rests; the complaining party carries the
burden of making a convincing showing, and the court will not
interfere with the exercise of the rate-making power unless con-
fiscation is clearly established. P. 53.

15. Primary or subordinate findings of fact made by a legislative
agency in fixing a rate will not be disturbed save as in particular
instances they are plainly shown to be overborne. P. 54.

16. Upon the question whether rates fixed by the Secretary of Agri-
culture for a stockyards company under the Packers & Stock-
vards Act are confiscatory, the Court in this case examines the
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evidence and sustains findings made by the Distriet Court and
findings of the Secretary adopted by that court as to: (1) value
of land used and useful in the business, p. 56; (2) value of struc-
tures; existing depreciation, p. 61; (3) going concern value, p. 62;
(4) annual depreciation allowance, p. 65; and (5) income, p. 68.

17. In fixing rates under the Packers & Stockyards Act, the Secre-
tary of Agriculture was not estopped by findings and allowances
made in an earlier proceeding which was abandoned. P. 63.

18. In fixing rates of a stockyards company, a hotel run at a loss
and not helpful to the stockyards business is properly excluded
from the rate base. P. 57.

19. Land, as part of the property valued in fixing rates, should be
allowed its fair market value for all available uses and purposes,
including value due to special adaptation to particular purposes,
but excluding increments of value due to the public use. P. 59.

20. In fixing rates, a separate allowance of going-concern value sup-
ported only by assumptions and speculations of an expert, held
properly denied. P. 62.

21. In fixing rates for stockyards service, it was open to the Secre-
tary of Agriculture to increase a company’s charges for the use of
feed lots, owned by it and included in the rate base, upon the
ground that the existing charges produced discrimination and
should be made reasonable for all customers; and it was not

" necessary to permit the company an alternative in removing the
diserimination. P. 67.

22. In fixing rates under the Act, the Secretary may classify them.
P. 69.

23. If rates, reasonable when fixed under the Packers & Stockyards
Act, are shown by subsequent test to have become unreasonably
low, application may be made to the Secretary of Agriculture to
have them modified. P. 72.

11 F. Supp. 322, affirmed.

AprpEAL from a decree of the District Court, of three
judges, which dismissed a bill to enjoin enforcement of
rates fixed by the Secretary of Agriculture under the
Packers & Stockyards Act.

Mr. Ross Dean Rynder, with whom Mr. William N.
Strack was on the brief, for appellant.
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Upon the question whether the court was bound to
accept the findings of fact of the Secretary of Agriculture
if supported by substantial evidence, they cited the fol-
lowing cases from this Court:

Knoxwille v. Knoxville Water Co., 212 U. S. 1; Okla-
homa Operating Co. v. Love, 252 U. S. 331; tho Valley
Water Co. v. Ben Avon Borough, 253 U. S. 287; Prender-
gast v. New York Tel. Co., 262 U. S. 43; Bluefield Water
Co. v. Public Service Comm’n, 262 U. 8. 679; Northern
Pacific R. Co. v. Department of Public Works, 268 U. S.
39; Lehigh Valley R. Co. v. Public Utility Comm’rs, 278
U. 8. 24; United Railways v. West, 280 U. S. 234; Phillips
v. Commissioner, 283 U. 8. 589; Chicago, R. I. & P. R.
Co. v. United States, 284 U. S. 80; Crowell v. Benson, 285
U. S. 22; Norwegian Nitrogen Products Co. v. United
States, 288 U. S. 294; Lindheimer v. Illinois Bell Tel. Co.,
292 U. 8. 151; Dayton Power & Light Co. v. Public Utili-
ties Comm’n, 292 U. S. 290; Columbus Gas & Fuel Co. v.
Public Utilities Comm’n, 292 U. S. 398; West Ohio Gas
Co. v. Public Utilities Comm’n, 294 U. 8. 79; United
States v. Chicago, M., St. P. & P. R. Co., 294 U. S. 499;
Atchison, T. & S. F. R. Co. v. United States, 295 U. S.
193; West v. Chesapeake & Potomac Tel. Co., 295 U. S.
662.

Assistant Attorney General Dickinson, with whom
Solicitor General Reed and Messrs. Wendell Berge,
J. Stephen Doyle, Jr., and G. N. Dagger were on the brief,
for the United States et al.

The following discussion of the question above men-
tioned is from their brief:

The District Court stated at several places in the opin-
ion that the findings of fact made by the Secretary are
conclusive if supported by substantial evidence. Appel-
lant contends that this was error.
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It should be observed that § 316 of the Packers & Stock-
yards Act adopts the same procedure for enjoining the
enforcement of orders of the Secretary of Agriculture
that had been provided by previous laws for enjoining
the enforcement of orders of the Interstate Commerce
Commission. 42 Stat. 168; 7 U. 8. C. 217. The findings
of the Commission, of course, are subject to review, “but
when supported by evidence are accepted as final; not
that its decision, involving as it does so many and such
vast public interests, can be supported by a mere scintilla
of proof—but the courts will not examine the facts fur-
ther than to determine whether there was substantial
evidence to sustain the order.” Interstate Commerce
Comm’n v. Union Pacific R. Co., 222 U. S. 541, 547-548.
See also Illinois Central R. Co. v. Interstate Commerce
Comm’n, 206 U. S. 441, 454. This Court has held that
the decisions involving review of orders of the Interstate
Commerce Commission are also applicable to the review
under § 316 of the Packers & Stockyards Act of rate or-
ders of the Secretary of Agriculture. Tagg Bros. & Moor-
head v. United States, 280 U. S. 420, 442,

Rate making, of course, is a legislative process. Pren-
tis v. Atlantic Coast Line, 211 U. 8. 210, 226. This Court
has said that “Where the constitutional validity of a stat-
ute depends upon the existence of facts, courts must be
cautious about reaching a conclusion respecting them
contrary to that reached by the legislature; and if the
question of what the facts establish be a fairly debatable
one, it is not permissible for the judge to set up his opin-
ion in respect of it against the opinion of the lawmaker.”
Radice v. New York, 264 U. S. 292, 294.

Factual determinations made by a legislature as a basis
for the enactment of a regulatory statute, even in a suit
attacking the constitutionality of the statute, are ac-
corded a presumption of correctness. The same presump-
tion of correctness should be accorded findings of fact of
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a rate-making body, even in a suit attacking the consti-
tutionality of an order based thereon. Even though the
courts have a duty to review the evidence more critically
when confiscation is an issue and to reach their inde-
pendent conclusions of constitutional fact, it would not
be feasible to require them to substitute their independ-
ent judgment as to the weight of the evidence for that
of the body exercising delegated legislative power upon
every factual question as to which conflicting evidence is
presented. It is submitted that constitutional rights are
adequately protected if the reviewing court examines the
evidence for itself and determines that it does not com-
pel arrival at different conclusions of fact than those
reached by the rate-making authority. The proper scope
of review is that stated by this Court in Los Angeles Gas
& Electric Corp. v. Railroad Commiassion, 289 U. S. 287,
when, in upholding a rate order, it was said (pp. 315—
316): “our inquiry must be . . . whether the evidence
requires the conclusion that by reason of the inadequacy
of the valuation the result is confiscation.”

It is quite apparent that the District Court made a
minute and careful analysis of the evidence. The opin-
ion discusses in considerable detail the evidence on the va-
rious questions presented, and makes many specific find-
ings. The court also, in addition to specific findings con-
tained in the opinion, adopted the findings of the Secre-
tary as its own, thereby indicating that its review of the
evidence led it to substantial agreement with the Secre-
tary’s findings of fact. It issubmitted that appellant had
an adequate judicial review in the Distriet Court.

But even if the District Court in its discussion of the
scope of judicial review adopted an erroneous position, it
would not follow that the decree should be reversed. The
issue in this case is not the reasoning adopted by the
lower court in reaching the conclusion that the maximum
rates prescribed by the Secretary are not confiscatory, but
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whether those rates are in fact confiscatory. This is an
equity case and it comes before this Court on appeal. All
of the material portions of the record before the Secretary
and the District Court are now before this Court.
Appellees are willing to submit the order herein chal-
lenged to the test of any degree of judicial review which
this Court deems to be required by the Constitution. If
this Court finds that the maximum rates prescribed by
the Secretary are not in fact confiscatory, the decree of the
lower court is correct and should be affirmed irrespective
of possible error in its reasoning. West v. Chesapeake &
Potomac Tel. Co., 295 U. S. 662, 680.

The Government contends that in so far as the ulti-
mate decision of this case is concerned, it is immaterial
what scope is given to judicial review because it is believed
that a clear preponderance of the evidence shows that the
maximum rates preseribed are fair, reasonable, and
non-confiscatory.

It is clear, however, that the judgment of the Secretary
on the evidence should be given great weight and should
not be treated as nugatory. The Secretary is “a tribunal
appointed by law and informed by experience” to deter-
mine reasonable and non-discriminatory stockyard rates,
and it is patent from an examination of the order chal-
lenged herein that a vast amount of careful study in the
light of technical knowledge surrounding the operation of
stockyards has gone into the preparation of this order.

The burden of proof rests heavily upon appellant to
prove by convincing evidence that the order is confisca-
tory. Los Angeles Gas & Electric Corp. v. Railroad Com-
mission, 289 U. S. 287, 304-305. See also Lindheimer v.
Illinots Bell Tel. Co.,292 U. S. 151, 169; Dayton Power &
Light Co. v. Public Utilities Comm’n, 292 U. S. 290, 298.

Manifestly it is not enough for appellant to establish
that the Secretary may have erred with respect to some of
the minor factual items or that the District Court may
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have erred in some of its reasoning. The position which
appellant must sustain in order to succeed in this appeal
is to prove beyond reasonable doubt that the total result
of the Secretary’s determination as to maximum just and
reasonable rates is necessarily confiscatory. Even if error
may have been committed in some particulars, the order
should be sustained if such error is offset by liberality in
other particulars. ZLincoln Gas Co. v. Lincoln, 250 U. S.
256, 266-268. It is respectfully submitted that the record
in this case demonstrates beyond doubt that appellant
has completely failed to sustain its burden of proof.

Me. Cuier Justice HucHEs delivered the opinion of
the Court.

This suit was brought by St. Joseph Stock Yards Com-
pany to restrain the enforcement of an order of the Sec-
retary of Agriculture fixing maximum rates for the Com-
pany’s services. The District Court, composed of three
judges, dismissed the bill of complaint, 11 F. Supp. 322,
and appeal lies directly to this Court. 7 U.S. C. 217; 28
UHSs@147:

In October, 1929, the Secretary of Agriculture initiated
a general inquiry into the reasonableness of appellant’s
rates. After hearing, the Secretary prescribed maximum
rates which were enjoined by the District Court. St.
Joseph Stock Yards Co. v. United States, 58 F. (2d) 290.
The Secretary reopened the proceeding and hearing was
had in 1933. While the matter was under consideration,
appellant filed in February, 1934, a petition for a further
hearing. On May 4, 1934, the Secretary denied the peti-
tion and made the order now in question.

The validity of the provisions of the Packers and Stock-
yards Act, 1921 (42 Stat. 159, 7 U. 8. C. 181-229) author-
izing the Secretary of Agriculture to prescribe maximum
charges for the services of stock yards has been sustained.
Stafford v. Wallace, 258 U. S. 495; Tagg Bros. & Moor-
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head v. United States, 280 U. S. 420. 1In this suit, appel-
lant attacked the Secretary’s order as lacking the support
of essential findings, and also as confiscatory, thus violat-
ing the Fifth Amendment of the Federal Constitution.
The denial of the request for a further hearing was as-
sailed. No additional evidence was introduced in the
District Court and the case was submitted at the final
hearing upon the record made before the Secretary.

First—The Secretary’s findings—The findings are
elaborate. They include detailed findings with respect to
the services rendered by appellant and its rates, the used
and useful character of appellant’s property, the valua-
tion of used and useful land, the value of appellant’s
structures on the basis of cost of reproduction new less
depreciation, working capital, going concern value, fair
value on the basis of the facts found, fair rate of return,
reasonable operating expenses (including repairs, depre-
ciation and taxes), necessary revenue and volume of busi-
ness. The Secretary found that the existing rates pro-
duced revenues in excess of those necessary to pay
reasonable expenses and afford a fair return; that “the
schedule of rates and charges now in effect is unreasonable
and unjustly discriminatory.”

As a guide to his determination of reasonable rates, the
Secretary caused an analysis to be made of the books and
records of the appellant covering the six-year period
from 1927 to 1932. He reached his conclusion in the
light of that evidence. Appellant contends that, as a
prerequisite to a reduction of rates, it was necessary for
the Secretary to find that the rates were unreasonable “at
the time of the hearing,” and that there were no findings
to support such a conclusion with respect to the year
1932, the year immediately preceding the hearing. But
in determining whether the existing rates were unreason-
able, the Secretary was not confined to evidence as to
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their operation at the precise time of his hearing, or in
the months, or even a year, immediately prior thereto.
He was entitled to consider the conditions which then
obtained and also to extend his examination over such
a reasonable period of past operations as would enable
him to make a fair prediction in fixing the maximum
rates to be charged in the future. The Secretary had
before him the particular conditions which prevailed in
the year 1932; and in the selection of the six-year period
including that year, and in not taking the year 1932 as a
sole criterion, we find nothing arbitrary. There are also
objections to the failure of the Secretary to make spe-
cific findings on certain points of fact, but, so far as the
requirement of findings is concerned, we think that the
extensive findings that were made adequately supported
his order.

Second.—The refusal of the Secretary to reopen the
proceeding.—The hearing was closed on February 16,
1933. In the following January, a copy of the proposed
order was transmitted to counsel for appellant and op-
portunity was given to file exceptions. Numerous excep-
tions were filed and at the same time (February, 1934)
appellant asked for a further hearing upon the ground
that there had been such a serious change in conditions
affecting the value of the Company’s property, its in-
come, and the probable receipts of live stock and expenses
of its yards, that the record no longer fairly reflected these
matters. The application pointed to the Agricultural
Adjustment Act of May 12, 1933, the National Industrial
Recovery Act of June 16, 1933, and the Gold Reserve Act
of January 30, 1934,—all as producing changes of which
account should be taken. Appellant also alleged that its
books and records were available to give the complete
results of its operations for the year 1933, which showed a
lower net operating income than that stated in the Secre-
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tary’s proposed report. The Secretary heard argument,
made an informal investigation, and denied the applica-
tion. He was careful to say that, while as a result of his
investigation he found no adequate ground for reopen-
ing the proceeding, he did not use the facts thus elicited
as a part of the record upon which his determination of
rates was based. After stating what he deemed to be com-
parative results of operations in 1933, and in January and
February, 1934, the Secretary gave as the general grounds
for his action that it was inevitable that in such determina-
tions considerable time must be consumed and that there
would be some economic change; that appellant had ob-
tained one rehearing because the first hearing had been
followed by a general business depression which adversely
affected its gross revenues; that it sought another because
since the last hearing there had been a general improve-
ment in those conditions; that in determining the values
used as a rate base, “depression or stagnation values” had
carefully been avoided and “normals” used; that the pre-
scribed rates which the Secretary deemed to be fair at
that time would “as the economice improvement continues,
become liberal”; that the matter had been “in hearing
and litigation since the year 1929” and the time had come
for decision.

The decree of the District Court was filed on May 1,
1935. Despite the opportunity which the suit afforded,
the record shows no endeavor on the part of appellant to
prove any additional facts as to the conditions which ob-
tained in 1933, or as to its operations in that year or at
any time down to the hearing in the District Court, or as
to any matter outside the record which had been made
before the Secretary. The court concluded that the ef-
fect of the legislation of 1933 was speculative; that the
difference between the amount which appellant claimed
would have been earned under the prescribed rates, if
applied to the business of 1933, and the amount found by
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the Secretary to constitute the reasonable net return, was
“too small to be taken as a guide for a rate”; that in order
“to gauge the future,” the Secretary had taken six years,
“two of which were deeply affected by the depression,”
and that the experience before the Secretary “was up to
ten days before the date of the hearing.” In that view
the court decided that the proceeding should not be re-
opened and that the question of the effects urged by ap-
pellants in that relation should await the test of actual
experience upon which, if sufficient reasons were shown,
the Secretary’s order could be challenged. 11 F. Supp.
p. 325. We find no error in that conclusion. If it be
found that the rates as prescribed were not confiscatory,
we see no reason for holding the Secretary’s order to be
ineffective because of his refusal to reopen the proceed-
ing. United States v. Northern Pacific Ry. Co., 288
U. S. 490.

Third—The scope of judicial review upon the issue of
confiscation.—The question is not one of fixing a reason-
able charge for a mere personal service subject to regula-
tion under the commerce power, as in the case of market
agencies employing but little capital. See Tagg Bros. &
Moorhead v. United States, supra, pp. 438, 439. Here, a
large capital investment is involved and the main issue is
as to the alleged confiscation of that investment.

A preliminary question is presented by the contention
that the District Court, in the presence of this issue, failed
to exercise its independent judgment upon the facts. 11
F. Supp. pp. 326-328. See Ohio Valley Water Co. v. Ben
Avon Borough, 253 U. S. 287, 289; Prendergast v. New
York Telephone Co., 262 U. S. 43, 50; Bluefield Water
Works Co. v. Public Service Comm’n, 262 U. S. 679, 689;
United Railways v. West, 280 U. S. 234, 251; Tagg Bros. &
Moorhead v. United States, supra, pp. 443, 444 ; Phillips
v. Commassioner, 283 U. S. 589, 600; Crowell v. Benson,
285U.8.22, 60; State Corporation Comm’n v. Wichita Gas

65773°—36——4
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Co., 290 U. S. 561, 569. The District Court thought that
the question was still an open one under the Packers and
Stockyards Act, and expressed the view that, even though
the issue is one of confiscation, the court is bound to ac-
cept the findings of the Secretary if they are supported
by substantial evidence and that it is not within the judi-
cial province to weigh the evidence and pass upon the
issues of fact. The Government points out that, notwith-
standing what was said by the court upon this point, the
court carefully analyzed the evidence, made many specific
findings of its own, and in addition adopted, with certain
exceptions, the findings of the Secretary. The Govern-
ment insists that appellant thus had an adequate judicial
review and, further, that the case is in equity and comes
before the court on appeal, and that from every point of
view the clear preponderance of the evidence shows that
the prescribed rates were in faect just and reasonable.
Hence, the Government says that the decree should be
affirmed irrespective of possible error in the reasoning
of the District Court. See West v. Chesapeake & Poto-
mac Telephone Co., 295 U. S. 662, 680.

In view, however, of the discussion in the court’s opin-
ion,! the preliminary question should be considered. The
fixing of rates is a legislative act. In determining the
scope of judicial review of that act, there is a distinction
between action within the sphere of legislative authority
and action which transeends the limits of legislative power.
Exercising its rate-making authority, the legislature has
abroad discretion. It may exercise that authority directly,
or through the agency it creates or appoints to act for
that purpose in accordance with appropriate standards.

* See, also, Denver Union Stock Yard Co.v. United States, 57 F. (2d)
735, 739; St. Joseph Stock Yards Co. v. United States, 58 F. (2d)
290, 295; Union Stock Yards Co. v. United States,9 F. Supp. 864, 875;
American Commission, Co. v. United States, 11 F, Supp, 965, 969,
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The court does not sit as a board of revision to substitute
its judgment for that of the legislature or its agents as to
matters within the province of either. San Diego Land &
Town Co. v. Jasper, 189 U. S. 439, 446; Minnesota Rate
Cases, 230 U. S. 352, 433; Los Angeles Gas Corp. v. Rail-
road Commission, 289 U. S. 287, 304. When the legis-
lature itself acts within the broad field of legislative dis-
cretion, its determinations are conclusive. When the
legislature appoints an agent to act within that sphere
of legislative authority, it may endow the agent with
power to make findings of fact which are conclusive, pro-
vided the requirements of due process which are specially
applicable to such an agency are met, as in according a
fair hearing and acting upon evidence and not arbitrarily.
Interstate Commerce Comm’n v. Louisville & Nashville
R.Co.,227U.8.88,91; Virginian Ry. Co. v. United States,
272 U. 8. 658, 663; Tagg Bros. & Moorhead v. United
States, supra, p. 444; Florida v. United States, 292 U. S.
1, 12. In such cases, the judicial inquiry into the facts
goes no further than to ascertain whather there is evi-
dence to support the findings, and the question of the
weight of the evidence in determining issues of fact lies
with the legislative agency acting within its statutory
authority.

But the Constitution fixes limits to the rate-making
power by prohibiting the deprivation of property without
due process of law or the taking of private property for
public use without just compensation. When the legis-
lature acts directly, its action is subject to judicial
scrutiny and determination in order to prevent the trans-
gression of these limits of power. The legislature cannot
preclude that serutiny and determination by any declara-
tion or legislative finding. Legislative declaration or find-
ing is necessarily subject to independent judicial review
upon the facts and the law by courts of competent juris-
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diction to the end that the Constitution as the supreme
law of the land may be maintained. Nor can the legisla-
ture escape the constitutional limitation by authorizing
its agent to make findings that the agent has kept within
that limitation. Legislative agencies, with varying quali-
fications, work in a field peculiarly exposed to political
demands. Some may be expert and impartial, others
subservient. It is not difficult for them to observe the
requirements of law in giving a hearing and receiving
evidence. But to say that their findings of fact may be
made conclusive where constitutional rights of liberty
and property are involved, although the evidence clearly
establishes that the findings are wrong and constitutional
rights have been invaded, is to place those rights at the
mercy of administrative officials and seriously to impair
the security inherent in our judicial safeguards. That
prospect, with our multiplication of administrative agen-
cies, is not one to be lightly regarded. It is said that we
can retain judicial authority to examine the weight of
evidence when the question concerns the right of personal
liberty. But if this be so, it is not because we are priv-
ileged to perform our judicial duty in that case and for
reasons of convenience to disregard it in others. The
principle applies when rights either of person or of prop-
erty are protected by constitutional restrictions. Under
our system there is no warrant for the view that the
judicial power of a competent court can be circumscribed
by any legislative arrangement designed to give effect to
administrative action going beyond the limits of consti-
tutional authorvity. This is the purport of the decisions
above cited with respect to the exercise of an independent
judicial judgment upon the facts where confiscation is al-
leged. The question under the Packers and Stockyards
Act is not different from that arising under any other act,
and we see no reason why those decisions should be
overruled.
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But this judicial duty to exercise an independent judg-
ment does not require or justify disregard of the weight
which may properly attach to findings upon hearing and
evidence. On the contrary, the judicial duty is performed
in the light of the proceedings already had and may be
greatly facilitated by the assembling and analysis of the
facts in the course of the legislative determination. Judi-
cial judgment may be none the less appropriately inde-
pendent because informed and aided by the sifting proce-
dure of an expert legislative agency. Moreover, as the
question is whether the legislative action has passed be-
yond the lowest limit of the permitted zone of reason-
ableness into the forbidden reaches of confiscation, judicial
scrutiny must of necessity take into account the entire
legislative process, including the reasoning and findings
upon which the legislative action rests. We have said
that “in a question of ratemaking there is a strong pre-
sumption in favor of the conclusions reached by an experi-
enced administrative body after a full hearing.” Darnell
v. Edwards, 244 U. S. 564, 569. The established principle
which guides the court in the exercise of its judgment on
the entire case is that the complaining party carries the
burden of making a convincing showing and that the
court will not interfere with the exercise of the rate-mak-
ing power unless confiscation is clearly established. Los
Angeles Gas Corp. v. Railroad Commission, 289 U. S. 287,
305; Lindhetmer v. Illinois Telephone Co., 292 U. S. 151,
169; Dayton Power & Light Co. v. Public Utilities
Comm’n, 292 U. S. 290, 298.

A cognate question was considered in Manufacturers
Ry. Co. v. United States, 246 U. S. 457, 470, 488-490.
There, appellees insisted that the finding of the Interstate
Commerce Commission upon the subject of confiscation
was conclusive, or at least that it was not subject to be
attacked upon evidence not presented to the Commission.
We did not sustain that contention. Nevertheless, we
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pointed out that correct practice required that “in ordi-
nary cases, and where the opportunity is open,” all the
pertinent evidence should be submitted in the first instance
to the Commission. The Court did not approve the course
that was pursued in that case “of withholding from the
Commission essential portions of the evidence that is
alleged to show the rate in question to be confiscatory.”
And it was regarded as beyond debate that, where the Com-
mission after full hearing had set aside a given rate as
unreasonably high, it would require a “clear case” to justify
a court, “upon evidence newly adduced but net in a proper
sense newly discovered,” in annulling the action of the
Commission upon the ground that the same rate was
so unreasonably low as to deprive the carrier of its con-
stitutional right of compensation. With that statement,
the Court turned to an examination of the evidence. The
principle thus recognized with respect to the weight to be
accorded to action by the Commission after full hearing
applies a fortiort when the case is heard upon the record
made before the Commission or, as in this case, upon the
record made before the Secretary of Agriculture. It fol-
lows, in the application of this principle, that as the ulti-
mate determination whether or not rates are confiscatory
ordinarily rests upon a variety of subordinate or primary
findings of fact as to particular elements, such findings
made by a legislative agency after hearing will not be
disturbed save as in particular instances they are plainly
shown to be overborne.

As the District Court, despite its observations as to the
scope of review, apparently did pass upon the evidence,
making findings of its own and adopting findings of the
Secretary, we do not think it necessary to remand the
cause for further consideration and we turn to the other
questions presented by the appeal.

Fourth—Valuation of property, income, expenses, and
fair return.—The Secretary found the fair value of ap-
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pellant’s property, used and useful in its stock-yards serv-
ice, to be $2,743,000. The District Court made certain
additions of land which the Secretary had excluded from
his appraisal, arriving at a rate base of $2,752,964. The
Secretary found seven per cent. to be a reasonable rate
of return, which would mean net earnings of $192,010
on his rate base, or $192,710 on that of the court below.
The Secretary estimated that under the prescribed rates
appellant’s net income available for return upon its in-
vestment would be $195,564 or 7.13 per cent. on his
valuation.

Elaborate briefs have discussed a host of details in at-
tacking and defending these estimates. While we have
examined the evidence and appellant’s contentions on
each point, it is impracticable to attempt in this opinion
to state more than our general conclusions.

1.—Property values—For the purpose of demonstrat-
ing that its rates were not unreasonable prior to 1932,
appellant states that it adopts the findings of the Secre-
tary in his first decision as to the total value of its prop-
erty. That value was then fixed at $3,382,148, to which
appellant adds the value of certain additional land now
found to be used and useful, $329,163, giving a total value,
which appellant says is applicable to the years 1927-1931,
of $3,711,311. But the first hearing was begun and con-
cluded in December, 1929, and while the order was not
promulgated until July 20, 1931, it was predicated, as
the District Court said in reviewing that order, upon the
value of the property as of the year 1928 and the volume
of business during that year. St. Joseph Stockyards Co.
v. United States, 58 F. (2d) p. 291. Appellant insisted in
its bill of complaint in the first suit that the Secretary’s
denial of its request for reopening was arbitrary, as eco-
nomie conditions had materially changed since 1928.
The District Courf, applying the principle of our decision
in Atchison, T. & S. F. Ry. Co. v. United States, 284 U. S.
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248, held that a rehearing should have been granted, 58 F.
(2d) pp. 296, 297. The Secretary then vacated his prior
order and reopened the proceeding. There is no question
of res judicata. Tagg Bros. & Moorhead v. United States,
supra, p. 445; compare Clark’s Ferry Bridge Co. v. Public
Service Comm’n, 291 U. S. 227, 233. Appellant could
not obtain an examination of the changed conditions with
respect to its income and outlays in the period after 1928
and at the same time insist that the change in values due
to the depression should be ignored.

Appellant provides the physical facilities for a market
and renders various services in connection with livestock.
It supplies office buildings, docks for loading and unload-
ing, “chute pens,” “sales pens” and alleys, and the va-
rious appurtenances for the proper care of livestock that
are essential to its service in warehousing. The property
thus consists of land and various structures.

Value of land.—The Secretary found that of the land
owned by appellant there were 4,410,361 square feet used
and useful in its stockyards services. The District Court
added 122,041 square feet. 11 F. Supp. 336. Appellant
complains, on this appeal, of the exclusion of the property
known as the “Transit House” and of the value assigned
to the property which was included in the rate base.

The “Transit House” is a commereial hotel (occupying
15,805 square feet of land) with a limited patronage sup-
plied by shippers and drivers of trucks. Appellant
claims that the land and building are worth $120,143.
Appellant points to the ruling of the Secretary in the first
proceeding that the hotel should be considered a part of
the used and useful property in the stockyards service.
In his second decision, now under review, the Secretary
found that the hotel was constructed many years ago
when transportation facilities between the stockyard area
and the “main-uptown” area were limited; that at the
time of the first hearing the hotel was leased for a rental
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of $1200 a year, and that the business had not warranted
an increase, as provided in the lease, up to the time of the
second hearing; that the decadence of the property had
resulted principally from the development of good roads
and the use of motor vehicles and the street car system
of the city of St. Joseph, as well as from the change in
the method of marketing livestock. It did not appear
that the hotel produced enough revenue to pay taxes,
insurance and upkeep, to say nothing of a return on its
alleged value, and it is plain that if its value were to be
included in the rate base the effect would be to levy an
annual charge upon the patrons of the yards, principally
the original shippers, in order to maintain hotel facilities
on a non-compensatory basis for the special benefit of the
truck drivers and others who patronized it.

The District Court held that it would have to be shown
very clearly that the business of the yards would be ma-
terially affected by the absence of a nearby hotel before
it could be said that its maintenance was so related to the
stockyards business as to be properly included in fixing the
rate for yard services. The court said that there was no
such showing. We take the same view.

The land found to be used and useful is divided into
several zones. Appellant assigns error in valuation only
in the case of Zone A, in which, however, 70 per cent. of
the used and useful land, or 3,003,973 square feet, is in-
cluded. The Secretary valued this land at 16 cents per
square foot, or at $480,635. Appellant contends that it
is worth at least $275,164 more, which would be at the
rate of about 25 cents a square foot.

Expert witnesses for both parties testified at length.
At the first hearing, in 1929, two witnesses for appellant
valued the land in Zone A at 30 cents per square foot.
The witness for the Government valued it at 35 cents,
predicated upon its particular value for stockyard use;
otherwise at 20 cents. Before the second hearing, in 1933,
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two of these witnesses had died. The surviving witness
for appellant again testified giving a value, as of August,
1932, of 26 cents per square foot, and a second witness
for appellant thought it worth 35 cents. The new witness
for the Government placed the value as of November,
1932, at $5000 an acre, or about 11%% cents per zquare
foot.

All the witnesses were highly qualified experts. Their
valuations were of the naked land, without improvements.
The three witnesses at the second hearing had collabo-
rated in examining about 147 different transactions re-
lating to property in the general vicinity, but they
reached independent conclusions. The Government’s
witness attached special weight to five sales, or groups of
sales, made at different times from 1918 to 1930 at prices
as low or lower than the valuation he fixed. Appellant
points to other transfers at other locations at higher
prices. Manifestly these transactions involved collateral
inquiries and in the end simply afforded information of
varying significance to aid the forming of an expert judg-
ment. Appellant recognizes the impracticability of at-
tempting to analyze “the rather involved transfers and
locations in an attempt to determine the truth as between
the land appraisers.” Accordingly, appellant seeks to
demonstrate that the Secretary’s finding is vitiated by
what is asserted to be his reliance upon an erroneous
analysis of a sale by appellant, in 1929, of the entire
capital stock of a terminal belt railway company which
served the stockyards and the adjacent industrial area.
It is said that none of the expert witnesses based their
appraisals upon that transaction. We think that appel-
lant overestimates the relative weight given to it by the
Secretary and fails to take proper acecount of the effect of
its use. The Secretary found that the valuation by the
Government’s witness at 1114 cents per square foot was
“well supported by analysis of transactions in adjacent
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and similar lands,” but the Secretary thought that the
witness had failed to give consideration to the belt railway
sale. That led the Secretary to give a higher valuation
than that of the Government’s witness. And on all the
evidence the Secretary fixed the value at 16 cents per
square foot, which he said did not represent “depression
or stagnation value” but constituted “the reasonable nor-
mal value of the land giving weight to values existing
immediately preceding as well as those existing during
the present depression.”

The weight to be accorded to the testimony of the ex-
perts cannot be determined without understanding their
approach to the question and the eriteria which governed
their estimates. The testimony of appellant’s witnesses
shows quite clearly that they proceeded, in part at least,
upon an erroneous basis. The Packers and Stockyards
Act treats the various stockyards of the country “as great
national public utilities to promote the flow of commerce
from the ranges and farms of the West to the consumers
in the East.” It assumes that “they conduct a business
affected by a public use of a national character and sub-
ject to national regulation.” Stafford v. Wallace, supra,
p. 516. Appellant, conducting such a business, was en-
titled to be allowed in the fixing of its rates the fair
market value of its land for all available uses and pur-
poses, which would include any element of value that it
might have by reason of special adaptation to particular
uses. But it was not entitled to an increase over that fair
market value by virtue of the public use. Minnesota Rate
Cases, 230 U. 8. 352, 451, 455 ; Clark’s Ferry Bridge Co. v.
Public Service Comm’n, supra, p. 238. We think that ap-
pellant’s witnesses failed to give proper heed to this prin-
ciple. Their testimony indicates that they did not con-
sider simply the availability of the land for all uses and
purposes, including its availability for a stockyard, but
attached special weight to the actual and profitable public
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use. They apparently included in their estimates an in-
crement of value, by virtue of that use, which is inadmis-
sible in a proceeding to determine the reasonable rates to
be charged for the public service.

The point is illustrated by the difference in their esti-
mate of the value of the land in Zone B. That is a tract
of about seventeen acres adjoining Zone A. One of
appellant’s witnesses described the land in Zone B as “of
the same character” as that occupied by appellant’s hog
sheds and that it had equal railroad service. It was said
to adjoin that portion of appellant’s land which “is actively
used in the conduct of its business.” The other witness
for appellant said that “with respect to topography, rail
service and accessibility this ground is much the same as
Zone A, which lies immediately to the north.” But the
first witness placed a value of 13 cents per square foot on
the land in Zone B as compared with 26 cents per square
foot on that of Zone A, and the second witness valued the
former at 15 cents per square foot and the latter at 35
cents. The first witness said that Zone B was not valued
as high as Zone A because “it is not actually in use” by
appellant “for the immediate conduct of its business but
is in waiting”; that it “had not been brought into its high-
est and best use,” but when it had been brought into that
use, it would “be worth just as much as the iand in tract
A.” When we consider that the question was of the fair
market value of the bare land in the light of its avail-
ability, but without improvements (which were sepa-
rately valued), the erroneous theory on which appellant’s
witnesses valued Zone A is apparent. The Secretary fixed
the value of the land in Zone A and the similarly available
land in Zone B at the same amount.

Our conclusion is that the evidence falls short of that
convincing character which would justify us in disturbing
the Secretary’s finding.
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Value of structures—There appears to be no dispute
as to the method of valuation, which was on the basis of
cost of reproduction new, less depreciation. The property
was inventoried and appraised independently by two qual-
ified engineers, one employed by appellant and the other
by the Government. Their estimates of the cost of repro-
duetion new were not very far apart. On that evidence the
Secretary found that cost, excluding non-useful property,
to be $2,637,186. This included construction overheads,
general salaries and expenses, legal expenses, compensa-
tion of architects and engineers, fire and tornado insur-
ance, workmen’s compensation and public liability insur-
ance, and taxes during construction, making a total of
$2,494,043, on the 1927 inventory, which was increased
by $143,143 for the additions and betterments to 1932.

Appellant presents no contention as to this valuation
but contests the amount deducted by the Secretary for
existing depreciation. He took 76.04 per cent. of the cost
of reproduction new as representing the depreciated value
of the structures and thus his deduction amounted to
$597,570. That was close to the estimate of the Govern-
ment’s engineer. Appellant’s engineer testified that the
present condition was 89 per cent.

Appellant’s contention is that there was no evidence to
support the Secretary’s deduction for existing deprecia-
tion and that the only legal evidence on this point was
that of appellant’s witness. The precise criticism is that
the percentage used by the Government’s engineer in his
testimony was based on an average of percentages given
by five of his assistants, none of whom testified. It ap-
pears, however, that the Government’s witness had per-
sonally inspected the property in preparation for the first
hearing, at which he testified as to the result of the inspec-
tion and the methods he adopted. At the second hear-
ing he testified that he followed the principles of his first
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appraisal in that of 1932, except that he had his five assist-
ant engineers make separate estimates of which he took
the average. In answer to appellant’s contention as to
their failure to testify, the Government produces a stipu-
lation as to the record which shows that when the exhibits
covering the appraisal by the Government’s witness and
the estimates of the assistants were offered in evidence,
the Government’s counsel stated that if there was any
objection upon the ground that they had not testified, the
Government would produce any or all of them for cross-
examination respecting the exhibits. Later, after an op-
portunity for an examination of the exhibits by appellant’s
counsel, they were received in evidence, appellant’s coun-
sel stating that no objection was made other than the gen-
eral one theretofore made, and applicable throughout the
proceeding, that the Secretary had no power to find the
value of appellant’s property. Appellant did not seek
to avail itself of the Government’s offer to produce the
assistants. In these circumstances we find no basis for
the argument that the testimony of the Government’s
witness as to the existing depreciation and the accom-
panying exhibits should not be considered. The Secre-
tary reviewed the method adopted by appellant’s engineer
as compared with that of the Government’s engineer and
reached a reasoned conclusion upon all the evidence. We
think that the evidence affords no sufficient ground for
upsetting his finding.

The remaining contention affecting the rate base is in
relation to going concern value.

Going concern value—Appellant’s witness, who testi-
fied at length at both hearings, followed an elaborate
method involving assumptions and speculations of the
sort which fail to furnish a sound basis for computing a
separate allowance for that element. Compare Galveston
Electric Co. v. Galveston, 258 U. S. 388, 394; Los Angeles
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Gas Corp. v. Railroad Commaission, supra, pp. 314, 318,
319; Dayton Power & Light Co. v. Public Utilities
Comm’n, 292 U. S. 290, 309; Columbus Gas & Fuel Co. v.
Public Utilities Comm’r, 292 U. S. 398, 412. The witness
differentiated his method from the “past deficit” method.
Galveston Electric Co. v. Galveston, supra. He styled his
method as “the cost of reproduction method of evalu-
ating the business.” It compared “to the past deficit
method in just exactly the same way that reproduction
new of physical property compares to historical cost of
physical property.” His calculations depended upon
assumptions of theoretical future deficits. They involved
elaborate guesswork, according to assumed valuations of
physical plant, the length of time required for the com-
plete recovery of the business, and the rate of return. At
the first hearing he computed the going concern value at
$666,666. At the second hearing, by a similar method he
made various calculations dependent on assumed valua-
tions of the property, that is, $294,000 on a total valua-
tion of $5,000,000; $358,000 on a valuation of approxi-
mately $3,500,000; and about $400,000, or approximately
22%% per cent. of the physical plant value, on a valuation of
$2,000,000. That is, as he said, “Depending upon the final
value as fixed by the Secretary, the going value will range
in approximately a straight line variation” between the
limits “of 2214 per cent. for a minimum value of $2,000,-
000, and 6 per cent. or $294,000 for a maximum value of
$5,000,000.” The Secretary treated such speculations
as “in no real sense evidence.” We agree with that
conclusion.

Appellant contends, however, that the Secretary and
the District Court erred in saying that appellant’s claim
1s based wholly upon the testimony of this witness. Ap-
pellant strongly relies upon the fact that on the first
hearing the Secretary made an allowance of $300,000 for
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going concern value and that in his answer in the first
suit he denied that no evidence upon that subject had
been offered on the Secretary’s behalf, but on the con-
trary stated that much evidence was introduced by the
Secretary tending to show the value of that element.
That answer was made to the allegation that appellant
was entitled to an allowance of at least $666,663, and
the Secretary further answered that the separate allow-
ance he had made was more than adequate.

The Secretary was not estopped or controlled by the
ruling in the first proceeding. He was entitled, and it
was his duty, to re-examine the case on the second hear-
ing and to reach the conclusion which the evidence justi-
fied. In that process, he in effect overruled the earlier
allowance and left it without force. The question re-
mains one of evidence. The Secretary recognized the fact
that there is an element of value in an “established plant
doing business and earning money over one not thus ad-
vanced.” But he thought that in the rate base he had
fixed there was an adequate allowance for that element
and that it was “inextricably interwoven with other val-
ues.” The Government’s argument in support of this
view points to the overheads allowed and emphasizes the
fact that the Secretary’s method took as his basis repro-
duction cost “unmodified by considerations of actual or
historical cost.” It is urged that the Secretary in fact
made a liberal valuation which gave a margin large
enough to cover the value inherent in a going concern.

We think it unnecessary to review that argument in
detail. The decisive point on this appeal is that in seek-
ing a separate allowance for going concern value, in addi-
tion to the value of the physical plant as found, and in
maintaining that the property was being confiscated be-
cause of the absence of that allowance, it was incumbent
upon appellant to furnish convineing proof. That proof
we do not find in the record.
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Operating expenses—The point of contention is the
annual allowance for depreciation reserve. The argument
that the Secretary was without authority to prescribe the
amount of this allowance is obviously ineffectual. In
fixing reasonable rates for the stockyards service it was
necessary for the Secretary to ascertain the outlays which
that service would require and the amount which should
reasonably be reserved out of income to cover depreciation
in the property used. It was also necessary for the Sec-
retary in estimating the latter allowance to examine the
history of the property and the amounts which in the
course of appellant’s operations had been found necessary
for repairs and replacements. On the facts disclosed by
the extensive evidence, the Secretary concluded that $80,-
000 was an adequate amount to be included in appellant’s
annual expenses “to cover repairs and provision for de-
preciation reserve.” The Secretary had found that the
amount expended for repairs on appellant’s used and use-
ful property for the preceding ten years had averaged
about $38,500 a year. This finding does not appear to
be contested, and from it appellant concludes that the
Secretary has allowed the remainder of $80,000, or $41,-
500, to be carried annually to the depreciation reserve
account. Appellant insists that the yearly depreciation
allowance should be not less than $100,000.

On December 31, 1932, appellant had accumulated a de-
preciation reserve of $1,771,063. This reserve had been
accumulated since 1914. In an appraisal made by the
American Appraisal Company in 1922, on the basis of
reproduction new, the then existing depreciation was esti-
mated at $621,171 and a reserve of that amount was then
provided by a surplus adjustment. From that time until
1932 appellant set aside from $120,000 to $130,000 an-
nually making a total provided for depreciation since 1914
of about $1,887,000. In that entire period, by the compu-
tation of the Government which does not seem to be

65773°—36——5
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controverted, there had been charged against the depre-
ciation reserve for retirements only about $116,405, of
which about $103,500 were for retirements in the period
1922 to 1932, inclusive. The Government contends that
the structural property in the pen areas, embracing pens,
fences, runways and other yard structures, had been kept
in proper operating condition principally by ordinary
repairs and piecemeal replacements. The Government
argues that the cost of reproduction new of this part of
the property is approximately one-half of the reproduc-
tion cost of the entire property, and that from 1916 to
1932 the value of that portion of the property which was
retired amounted to about $40,000. Appellant states
that in 1926 to 1930, inclusive, the amount of pen struec-
tures which were retired was $41,639. On the other hand,
it appears that the amount set up for depreciation on that
class of assets was over $600,000.

Whatever may be said of this or that detail, it is quite
clear that the amounts carried annually to the deprecia-
tion reserve were excessive. The Government’s analysis
tends to show that an average of approximately $47,000
annually would have been sufficient to take care of the
repairs, maintenance and retirements during the period
for which the financial history of appellant is available,
and that the Secretary’s allowance of $80,000 for both
repairs and depreciation reserve is about $33,000 in excess
of the amount shown to be actually required on the basis
of that experience.

In the light of appellant’s practice in accumulating an
excessive reserve by its charges to operating expenses, a
close examination was called for and a considerable de-
duction in the amount of such allowances in fixing rea-
sonable rates was necessary. We have had occasion re-
cently to discuss the general question of depreciation
reserves at some length (Lindhetmer v. Illinois Telephone
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Co., 292 U. S. 151) and we need not repeat what was
there said. The question now presented is one of sound
judgment upon the present record. We agree with the
District Court that the Secretary endeavored to reach
a fair conclusion and that the Government’s analysis is
persuasive. The argument that the Secretary employed
the sinking fund method and upon that basis made an
inadequate allowance does not find support in his find-
ings. It is apparent that he sought to make an allowance
which according to the nature of the property and ap-
pellant’s experience would be adequate to cover repairs
and replacements with a further provision to maintain
a reasonable depreciation reserve. The evidence and ap-
pellant’s contentions with respect to it do not satisfy
us that the Secretary reached an unjustified result.

Income.—The Secretary allowed seven per cent. as the
rate of return, and appellant presents no complaint as
to that. Wabash Valley Electric Co. v. Young, 287 U. S.
488, 502; Los Angeles Gas Corp. v. Railroad Commission,
supra, p. 319. Applying the rates he fixed, the Secretary
estimated the annual gross income at $621,831, and oper-
ating expenses, including the contribution to depreciation
reserve as above stated, at $426,267, leaving a net balance
of $195,564, slightly over seven per cent. on the fair value
of the property.

Appellant’s revenue is derived from yardage charges,
from the sale of feed and bedding, and from special serv-
ices. The Secretary made no change in the charges for
miscellaneous services, such as loading and unloading,
dipping and spraying, cleaning and disinfecting, etc. The
revenue from these services was estimated at $90,500.
The profit on sales of feed and bedding was estimated at
$82,800. The yardage revenues are derived from charges
(1) for yarding livestock arriving fresh from the country,
(2) for yarding livestock resold or reweighed for purpose
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of sale, and (3) for the use of feed lot facilities. The
reductions directed by the Secretary were in (1) and (2)
and the revenue from the new rates for these services was
estimated at $412,775. As to (3), for livestock held in
the feed lots, the Secretary provided for an increase of
charges, fixing maximum rates estimated to produce a
revenue of $35,756.

It appears that formerly the feed lots were leased and
on the first hearing before the Secretary their value was
excluded from the rate base. After 1930 they were oper-
ated under appellant’s supervision and appellant filed its
rates for their use. Accordingly, on the second hearing,
the Secretary found that the feed lots were used and use-
ful and included them in the rate base. The principal
“feeding business” is the feeding of sheep. The increase
in rates, for which the Secretary provided, was from 15
cents and 35 cents per head for cattle (depending upon the
use of sheds and other enclosures) to 60 cents, and from 5
cents per head for hogs and sheep to 38 cents. Despite
the increase, appellant contends that the order as to feed
lot charges is void; that there were no findings to support
it and no true hearing; that the evidence did not sustain
the Secretary’s conclusions, and that although the order
was based upon a finding of unjust diserimination, there
was no alternative permitted in removing it.

It is manifest, however, that when the feed lots were
brought into the rate base, it was appropriate that the
reasonableness of the charges for their use should be con-
sidered. This was part of the subject before the Secretary.
In the order for reopening the proceeding, the Secretary
had stated that a general inquiry would be made “into the
reasonableness and lawfulness of each and every rate and
charge . . . stated in any and all schedules of rates and
charges filed by respondent” (appellant here). The Secre-
tary found that “under the existing schedule shippers of
livestock who consign their animals to commission men”
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were charged more for the use of appellant’s facilities “in
handling such livestock for a shorter period of time” than
those who used the “feed lots for a much longer period of
time.” The Secretary found that the existing rates were
‘“unreasonable and unjustly discriminatory.” The feed
lots were embraced in the tracts the value of which was
estimated on a unit basis. The findings show appellant’s
operating expenses. We find no merit in the contentions
that there was a lack of notice, or a lack of evidence as to
the use of the feed lots or as to the diseriminatory effect
of the existing rates. We do not think that the decisions
cited as to the affording of an alternative for the removal
of diserimination are applicable to the present case. For
the Secretary’s action here was to provide for a reasonable
charge for the use of the feed lots, so that those who did
not use them should not bear an unreasonable burden.
Whether appellant would be able to obtain the estimated
revenue from the increased rates should be determined by
a fair test of the permitted charges.

The reductions by the Secretary were in the charges
for yardage services. The Secretary made different re-
duetions for rail and truck shipments, and this differentia-
tion is challenged. For example, under the existing rates,
appellant’s charge was 35 cents per head of cattle received
by rail and 40 cents per head received by truck. The Sec-
retary reduced the charge to 27 cents as to the former
and to 35 cents as to the latter. There are differences in
the two sorts of receipts in that in the one case there is a
loading and unloading charge and, as detailed testimony
showed, cattle received by rail consumed, as a rule, more
feed than those received by truck. The evidence dis-
closed the services rendered in the case of cattle and other
livestock, and the question is simply as to a fair determi-
nation in the light of all the circumstances. If the rates
as prescribed were not confiscatory, the classification
of rates was clearly within the Secretary’s statutory
authority.
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There is a separate contention with respect to the rates
for yarding livestock which was resold or reweighed for
the purpose of sale. Appellant states that the Secretary’s
charges differed from its own in only one instance, that
is, that the former are 1.5 cents per head lower on calves,
but as the number of calves resold is negligible, that
difference would not appreciably affect appellant’s in-
come, Appellant’s tariff provided that on livestock re-
sold in the commission division, there would be an addi-
tional charge of one-half the yardage charges. The Sec-
retary found that despite this limitation, appellant in
practice had imposed the charge on other resales, if they
did not involve livestock “to go to the country,” that
is, bought by farmers to be fed. The Government’s con-
tention is that the practice lacked uniformity. The
Secretary concluded that to impose the charge on
resales in the commission division, but not on those in
the traders division or elsewhere in the yard, was unrea-
sonable and constituted an unjust diserimination. Appel-
lant insists that the Secretary over-estimated the income
from this source by $20,803. The controversy is over the
number of livestock to which the charges for resales or
reweighs for the purpose of sale would apply. The Sec-
retary made a general estimate. He also found the num-
ber of head to which the charge would have been appli-
cable in 1931 and 1932, and his estimate for the future
was less than the average of those years. Appellant chal-
lenges the correctness of the computation and says that
1t rests upon an erroneous assumption that “order buy-
ers” would pay a resale charge. The Government insists
that the criticism is unjustified and points to evidence
which is said to demonstrate conclusively that the Sec-
retary’s figures as to resales and reweighs are correct, and
that appellant’s argument is based on an application of
the prescribed rates to “the wrong volume.” Tt is un-
necessary to recite the evidence. We think the Govern-
ment substantiates its point.
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The remaining question is with respect to the effect of
the reduction of the other yardage charges, that is, for the
yarding of livestock arriving fresh from the country; and,
then, whether upon the whole case there would be such a
deficiency in revenue as to establish confiscation. The
revenue, of course, depends upon the quantity of livestock
handled. The Secretary considered the fluctuation in
receipts for a period of twenty-four years. The Govern-
ment points to the statistical analysis as showing that
cyclical fluctuations are characteristic of the business and
that years of decline have been followed normally by an
upward swing. The Secretary examined the actual re-
ceipts of each sort of livestock for the six years 1927 to
1932, inclusive. He did not attempt to make an exact
prediction. Nor did he take an average of the six years.
He took into consideration the lower volume of business
in the later part of the period and made an estimate of the
probable receipts which cannot be considered unfair. It
was not an unsupported prophecy (compare West Ohio
Gas Co. v. Public Utilities Comm’n, 294 U. S. 79, 82), but
rather an endeavor to perform the essential duty of mak-
ing “an honest and intelligent forecast” in view “of all the
relevant circumstances.” Southwestern Bell Telephone
Co. v. Public Service Comm’n, 262 U. S. 276, 278. Apply-
ing the factors thus arrived at, the Secretary found that
the preseribed rates would yield revenue sufficient to give
the return above mentioned.

Appellant criticises the Secretary’s estimates and in-
sists that the prescribed rates would have been confisca-
tory during the entire period which the Secretary con-
sidered, making separate calculations for the period 1927
te 1931, and for 1932. The Government in turn points
to necessary corrections in appellant’s statements both of
income and expenses and with those adjustments shows
that under the prescribed rates appellant would have had
an average yearly net return, for 1927 to 1931, of approxi-
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mately $266,237, or about 9.7 per cent., and for the six-
year period, 1927 to 1932, approximately $247,698, or
about 9 per cent., on the fair value of its property as found.
And while considering it to be improper to take the year
1932—the worst year of the depression period—as the
basis for estimating return, the Government urges that,
even in the abnormal conditions of that year, the pre-
scribed rates would have produced a net return of 5.67 per
cent.

Appellant seeks to buttress its case by reference to re-
sults of operations in later years. Its brief attempts to
present the transactions of 1935. But there is no evi-
dence properly before us save that contained in the record
before the Secretary. Upon that record appellant stood
in the District Court, and upon that record appellant must
stand here. The hearing before the Secretary, held in
1933, necessarily proceeded upon an examination of the
operations of the preceding years. The Secretary exam-
ined the course of business for a period sufficiently long to
afford a basis for a reasonable estimate with due regard
to the years preceding, and those during, the depression.
His selection, and the use he made of it, is not open to any
sound criticism. If the operations of later years show
that the rates have become unreasonably low, appellant
has its remedy. It has had, and still has, opportunity to
apply to the Secretary of Agriculture for a modification
of the prescribed charges. The only request for reopen-
ing the proceeding or for an adjustment of the rates, so far
as now appears, was made early in 1934 prior to the order
in question and before any adequate test of the rates.

We conclude that the appellant has failed to prove con-
fiscation and the decree of the District Court is

Affirmed.

MBR. JusTicE RoBERTS concurs in the result.
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I agree that the judgment of the District Court should
be affirmed; but I do so on a different ground.

The question on which I differ was put thus by the
District Court: “If in a judicial review of an order of
the Secretary his findings supported by substantial evi-
dence are conclusive upon the reviewing court in every
case where a constitutional issue is not involved, why
are they not conclusive when a constitutional issue is
involved? Is there anything in the Constitution which
expressly makes findings of fact by a jury of inexperi-
enced laymen, if supported by substantial evidence, con-
clusive, that prohibits Congress making findings of fact
by a highly trained and especially qualified administra-
tive agency likewise conclusive, provided they are sup-
ported by substantial evidence?”’ 11 F. Supp. 322, 327.

Like the lower court, I think no good reason exists for
making special exception of issues of fact bearing upon
a constitutional right. The inexorable safeguard which
the due process clause assures is not that a court may
examine whether the findings as to value or income are
correct, but that the trier of the facts shall be an impar-
tial tribunal; that no finding shall be made except upon
due notice and opportunity to be heard; that the pro-
cedure at the hearing shall be consistent with the es-
sentials of a fair trial; and that it shall be conducted in
such a way that there will be opportunity for a court to
determine whether the applicable rules of law and
procedure were observed.

Suits to restrain or annul an order of the Secretary of
Agriculture are governed by the provision which Con-
gress has made for reviewing orders of the Interstate
Commerce Commission. Tagg Bros. & Moorhead v.
United States, 280 U. S. 420, 432433, 442-444. That
provision does not, in my opinion, permit a district court




|

74 OCTOBER TERM, 1935.

BranpErs, J., concurring. 298 U.S.

to set aside an order on the ground that the Secretary
erred in making a finding of fact; and the jurisdiction of
this Court to review its judgment is necessarily subject
to the same limitation. As the District Court concluded
that no applicable rule of law was disregarded by the Sec-
retary; that for his findings there was ample support in
the evidence; that taken together they support his con-
clusion that the rates are compensatory; and that the pro-
ceeding was in no respect irregular, it was in duty bound
to dismiss the bill without enquiring into the correctness
of his findings of subsidiary facts.

First. An order of the Secretary may, of course, be set
aside for violation of the due process clause by prescrib-
ing rates which, on the facts found, are confiscatory. For
the order of an administrative tribunal may be set aside
for any error of law, substantive or procedural. Inter-
state Commerce Comm’n. v. Union Pacific R. Co., 222
U. S. 541, 547. Moreover, where what purports to be a
finding upon a question of fact is so involved with and
dependent upon questions of law as to be in substance and
effect a decision of the latter, the Court will, in order
to decide the legal question, examine the entire record,
including the evidence if necessary, as it does in cases
coming from the highest court of a State. Compare
Kansas City Southern Ry. v. Albers Commission Co.,
223 U. S. 573, 591; Cedar Rapids Gas Light Co. v. Cedar
Rapids, 223 U. S. 655, 668-669. It may set aside an order
for lack of findings necessary to support it, Florida v.
United States, 282 U. S. 194, 212-215; or because findings
were made without evidence to support them, New Eng-
land Divisions Case, 261 U. S. 184, 203; Chicago Junction
Case, 264 U. S. 258, 262-266; or because the evidence was
such “that it was impossible for a fair-minded board to
come to the result which was reached,” San Diego Land
& Town Co. v. Jasper, 189 U. S. 439, 442; or because the
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order was based on evidence not legally eognizable, United
States v. Abilene & Southern Ry., 265 U. S, 274, 286-290;
or because facts and circumstances which ought to have
been considered were excluded from consideration, Inter-
state Commerce Comm’n v. Northern Pacific Ry., 216
U. S. 538, 544-545; Northern Pacific Ry. v. Department
of Public Works, 268 U. S. 39, 44; or because facts and
circumstances were considered which could not legally
influence the conclusion, Interstate Commerce Comm’n v.
Diffenbaugh, 222 U, S. 42, 46-47; Florida East Coast Ry.
v. United States, 234 U. S. 167, 187; or because it applied
a rule thought wrong for determining the value of the
property, St. Louis & O’Fallon Ry. v. United States, 279
U. S. 461. These cases deal with errors of law or irregu-
larities of procedure.

Second. The contention of the appellant is that the
Secretary of Agriculture erred in making findings on which
rest his conclusion that the rates preseribed are compensa-
tory. The matters here in controversy are questions of
fact—subsidiary issues, about 63 in number, bearing upon
two main issues of fact: What is the “value” of the prop-
erty used and useful in the business? What will be the
income earned on that valuation if the prescribed rates
are put into force?

By the Packers and Stockyards Act, the duty of inves-
tigating and determining the facts was committed by
Congress to the Secretary. It was not disputed that or-
dinarily his findings made upon substantial evidence in
properly conducted proceedings are conclusive. Tagg
Brothers & Moorhead v. United States, 280 U. S. 420,
444, This Court has consistently declared in cases aris-
ing under the Interstate Commerce Act, that to “con-
sider the weight of the evidence is beyond our province,”
Western Paper Makers’ Chemical Co. v. United States,
271 U. 8. 268, 271; Chicago, R. I. & P. Ry. v. United
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States, 274 U. S. 29, 33-34; and that courts have no con-
cern with the correctness of the Commission’s reasoning,
with the soundness of its conclusions of fact, or with the
alleged inconsistency of the findings with those made in
other proceedings, Virginian Ry. Co. v. United States,
272 U. S. 658, 663, 665-666. Compare New York &
Queens Gas Co. v. McCall, 245 U. 8. 345, 348; Georgia
Ry. & Power Co. v. Railroad Commission, 262 U. S. 625,
634; Silberschein v. United States, 266 U. S. 221, 225;
Ma-King Co. v. Blair, 271 U. S. 479, 483.

The cases are numerous in which the attempt was
made to induce this Court to annul an order of the
Commission for error of fact; but in every case relief
was denied. See St. Louis & O’Fallon Ry. v. United
States, 279 U. S. 461, 493, n. 8. In this case also, the
Court refuses to set aside the order. But it declares
that an exception to the rule of finality must be made,
because a constitutional issue is involved; and that the
Court, weighing the evidence, must in its independent
judgment determine the correctness of the findings of
fact made by the Secretary. That view finds support
in Ohio Valley Water Co. v. Ben Avon Borough, 253
U. S. 287, and in general statements made in Manufac-
turers Ry. Co. v. United States, 246 U. S. 457, 488-490,
and other cases; but it is inconsistent with a multitude
of decisions in analogous cases hereafter discussed.

Third. The Fifth Amendment, like the Fourteenth, de-
clares that property may not be taken without due process
of law. But there is nothing in the text of the Constitu-
tion (including the Amendments) which tells the reader
whether to constitute due process it is necessary that
there be opportunity for a judicial review of the cor-
rectness of the findings of fact made by the Secretary of
Agriculture concerning the value of this property or its
net income. To learn what the procedure must be in a
particular situation, in order to constitute due process, we
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turn necessarily to the decisions of our Court. These
tell us that due process does not require that a decision
made by an appropriate tribunal shall be reviewable by
another. Pittsburgh, C., C. & St. L. Ry. v. Backus, 154
U.S. 421, 426-427; Reetz v. Michigan, 188 U. 8. 505, 508;
Dohany v. Rogers, 281 U. S. 362, 369. They tell us that
due process is not necessarily judicial process. Murray’s
Lessee v. Hoboken Land & Improvement Co., 18 How.
272, 280; McMillen v. Anderson, 95 U. S. 37, 41; United
States v. Ju Toy, 198 U. 8. 253, 263. And they draw dis-
tinetions which give clear indication when due process
requires judicial process and when it does not.

The first distinction is between issues of law and issues
of fact. When dealing with constitutional rights (as
distinguished from privileges accorded by the Govern-
ment, United States v. Babcock, 250 U. S. 328, 331) there
must be the opportunity of presenting in an appropriate
proceeding, at some time, to some court, every question
of law raised, whatever the nature of the right invoked
or the status of him who claims it. The second distinec-
tion is between the right to liberty of person and other
constitutional rights. Compare Phillips v. Commis-
sioner, 283 U. S. 589, 596-597. A citizen who claims that
his liberty is being infringed is entitled, upon habeas cor-
pus, to the opportunity of a judicial determination of
the facts. And, so highly is this liberty prized, that the
opportunity must be accorded to any resident of the
United States who claims to be a citizen. Compare Ng
Fung Ho v. White, 259 U. S. 276, 282-285, with United
States v. Ju Toy, 198 U. 8. 253, and Tang Tun v. Edsell,
223 U. S. 673, 675. But a multitude of decisions tells us
that when dealing with property a much more liberal
rule applies. They show that due process of law does not
.always entitle an owner to have the correctness of find-
Ings of fact reviewed by a court; and that in deciding
whether such review is required, “respect must be had to
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the cause and object of the taking, whether under the
taxing power, the power of eminent domain, or the power
of assessment for local improvements, or none of these:
and if found suitable or admissible in the special case,
it will be adjudged to be ‘due process of law.”” Mr.
Justice Bradley, in Davidson v. New Orleans, 96 U. S.
97, 107.

Our decisions tell us specifically that the final ascer-
tainment of the facts regarding value or income may be
submitted by Congress, or state legislatures, to an admin-
istrative tribunal, even where the constitutionality of the
taking depends upon the value of the property or the
amount of the net income. Thus:

(a) No taking of property by eminent domain is con-
stitutional unless just compensation is paid. But in con-
demnation proceedings the value of the property, and
hence the amount payable therefor, need not be deter-
mined by a court. “By the Constitution of the United
States, the estimate of the just compensation for property
taken for the public use, under the right of eminent
domain, is not required to be made by a jury; but may
be entrusted by Congress to commissioners appointed by
a court or by the executive, or to an inquest consisting of
more or fewer men than an ordinary jury.” Bauman v.
Ross, 167 U. 8. 548, 593. In Long Island Water Supply
Co. v. Brooklyn, 166 U. S. 685, 695, it was said that
“there is no denial of due process in making findings of
fact by the triers of fact, whether commissioners or a
jury, final as to such faets, and leaving open to the courts
simply the inquiry as to whether there was any erroneous
basis adopted by the triers in their appraisal, or other
errors in their proceedings.” In Crane v. Hahlo, 258
U. 8. 142, 148, the Court said in applying the same rule to
a statute which allowed a judicial review of the facts only
in case of “lack of jurisdiction, or fraud, or wilful miscon-
duct on the part of the members of the Board”: “This
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afforded ample protection for the fundamental rights of
the plaintiff in error, and the taking away of the right to
have examined mere claims of honest error in the conduct
of the proceeding by the Board did not invade any fed-
eral constitutional right.” See also, United States V.
Jones, 109 U. S. 513, 519; Backus v. Fort Street Union
Depot Co., 169 U. S. 557, 569.

(b) No taking of property by taxation is constitutional
unless the exaction is laid according to value, income or
other measure prescribed by law. But Congress has, with
the sanction of this Court, broadly given finality to the
determination by the Board of Tax Appeals of the facts
concerning income. By its legislation the jurisdiction of
courts is limited to deciding “whether the correet rule of
law was applied to the facts found; and whether there
was substantial evidence before the Board to support the
findings made.” Helvering v. Rankin, 295 U. S. 123, 131;
Old Maission Portland Cement Co. v. Helvering, 293 U. S.
289, 294. Compare Cheatham v. United States, 92 U. S.
85, 88-89. No court may pass upon the correctness in
fact of any finding of the Board.

(e) The due process clause is not violated by giving in
tariff acts finality to the valuations made by appraisers
of imported merchandise belonging to American citizens.
Hilton v. Merritt, 110 U. S. 97, 107. “It was certainly
competent for Congress,” said the Court in Passavant v.
United States, 148 U. 8. 214, 219, “to create this board of
general appraisers, called ‘legislative referees’ in an early
case in this court, (Rankin v. Hoyt, 4 How. 327, 335,)
and not only invest them with authority to examine and
decide upon the valuation of imported goods, when that
question was properly submitted to them, but to declare
that their decision ‘shall be final and conclusive as to the
dutiable value of such merchandise against all parties
interested therein.’ ”
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(d) The due process clause is not violated by legislation
which requires a fire insurance policy to provide that the
amount of the loss (and hence values) shall be determined
by a board of appraisers; and that their decision, if not
grossly excessive, or inadequate, or procured by fraud,
shall be conclusive as to the amount of the loss. Hard-
ware Dealers Mutual Fire Insurance Co. v. Glidden Co.,
284 U. S. 151.

(e) The due process clause is not violated by giving
finality to assessments of value made for the purpose of
ad valorem taxation, although in those proceedings the
opportunity for a hearing is far less ample than under
the statute here in question. Compare State Railroad
Tax Cases, 92 U. S. 575, 610; Kentucky Railroad Tax
Cases, 115 U. 8. 321; King v. Mullins, 171 U. S. 404, 429
431.

As we said in San Diego Land & Town Co. v. Jasper, 189
U. S. 439, 446: “We do not sit as a general appellate board
of revision for all rates and taxes in the United States”;
and in Coulter v. Louisville & Nashville R. Co., 196 U. S.
599, 607: “Of course, no court would venture to intervene
merely on the ground of a mistake of judgment on the part
of the officer to whom the duty of assessment was en-
trusted by the law.”

Answering the suggestion of possible error in the final
action of a board in valuing and assessing railroad prop-
erty, the Court said in Kentucky Railroad Tax Cases, 115
U. S. 321, 335: “Such possibilities are but the necessary
imperfections of all human institutions, and do not admit
of remedy; at least no revisory power to prevent or re-
dress them enters into the judicial system, for, by the
supposition, its administration is itself subject to the
same imperfections.” In Crane v. Hahlo, 258 U. S. 142,
148, the Court intimating that even judges may err in
their determinations of fact, held that legislators might,
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in proceeding for the taking of property, act on “the policy
that the greater good is sometimes served by making cer-
tain classes of decisions final and ending litigation, even

-though in a particular case the individual is prevented by

review from correcting some error which has injured
him.”

These cases show that in deciding when, and to what
extent, finality may be given to an administrative finding
of fact involving the taking of property, the Court has
refused to be governed by a rigid rule. It has weighed the
relative values of constitutional rights, the essentials of
powers conferred, and the need of protecting both. It
has noted the distinction between informal, summary ad-
ministrative action based on ex parte casual inspection or
unverified information, where no record is preserved of the
evidence on which the official acted, and formal, deliberate
quasi-judicial decisions of administrative tribunals based
on findings of fact expressed in writing, and made after
hearing evidence and argument under the sanctions and
the safeguards attending judicial proceedings. It has
considered the nature of the facts in issue, the character
of the relevant evidence, the need in the business of gov-
ernment for prompt final decision. It has recognized that
there is a limit to the capacity of judges; and that the
magnitude of the task imposed upon them, if there be
granted judicial review of the correctness of findings of
such facts as value and income, may prevent prompt and
faithful performance. It has borne in mind that even in
judicial proceedings the finding of facts is left, by the
Constitution, in large part to laymen. It has enquired
into the character of the administrative tribunal provided
and the incidents of its procedure. Compare Humphrey’s
Executor v. United States, 295 U. S. 602, 628. And where
that prescribed for the particular class of takings appeared

“appropriate to the case, and just to the parties to be
65773°—36——6
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affected,” and “adapted to the end to be attained,” Hagar
v. Reclamation District, 111 U. S. 701, 708, the Court has
held it constitutional to make the findings of fact of the
administrative tribunal conclusive. Thus, the Court has
followed the rule of reason.

Fourth. Congress concluded that to give finality to the
findings of the Secretary of Agriculture of the facts as to
value and income is essential to the effective administra-
tion of the Packers and Stockyards Act. The Ben Avon
case, and the statements in Manufacturers Ry. Co. v.
United States, and casual references in other cases, should
not lead us to graft upon the rule discussed, and so widely
applied to other takings, a disabling exception applicable
to rate cases. In none of the rate cases relied upon was
there any reason given for denying to Congress that
power; nor was there mention of the many decisions in
which the power to prescribe finality was upheld. " In
none was there noted the distinction between challenging
the correctness of findings of fact on which rest the con-
clusion as to confiscation, and challenging the conclusion
of law as to confiscation on facts found. Here, some rea-
sons have been offered in support of making the excep-
tion; but no reason given seems to me sound.

(a) It is urged that since Congress did not, and could
not, delegate to the Secretary authority to preseribe a con-
fiscatory rate, the facts in issue are jurisdictional and,
hence, the Court must have power to review them. But,
as was said in Oklahoma Operating Co. v. Love, 252 U. S.
331, 336: “The challenge of a preseribed rate as being con-
fiscatory raises a question not as to the scope of the Com-
mission’s authority but of the correctness of the exercise
of its judgment.” Therefore, Crowell v. Benson, 285
U. S. 22, has no application here.

(b) It is said that, since regulating rates is legisla-
tion, courts must have the same power to review facts
which they possess in passing on the constitutionality of
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statutes—otherwise the supremacy of law could be im-
paired by delegation to an administrative tribunal of a
power to make final determinations that the legislature
lacks. To that argument there are several answers. It
fails to note that a rate order may be complained of as
being confiscatory, not because of error in a finding of
value or income, but because the regulating body has,
in reaching its conclusions, ignored established principles
or incontestable facts, or been guilty of dishonesty or of
other irregularity in the proceeding. Whenever a legis-
lative body regulates a subject within the scope of its
power, a presumption of constitutionality prevails, in the
absence of some factual foundation of record for over-
throwing the regulation, O’Gorman & Young v. Hart-
ford Fire Insurance Co., 282 U. 8. 251, 257-258; and
this rule extends to such action by an administrative
body. Pacific States Box & Basket Co. v. White, 296
U. S. 176, 185-186. If there be in the record conflicting
evidence as to the facts assumed, a court may not sub-
stitute its independent judgment for that of the legisla-
tive body. Mere denial of facts relied upon as condi-
tioning the validity of legislation does not confer upon
a court authority to decide what is called the truth; that
is, the absolute existence in reality of facts alleged.
“Where the constitutional validity of a statute depends
upon the existence of facts, courts must be cautious
about reaching a conclusion respecting them contrary to
that reached by the legislature; and if the question of
what the facts establish be a fairly debatable one, it is
not permissible for the judge to set up his opinion in
respect of it against the opinion of the lawmaker.”
Radice v. New York, 264 U. S. 292, 294. Here, the
Court’s duty is to determine merely whether there was
evidence upon which reasonable men could have found
as the Secretary did, with regard to value and income.
Obviously the case at bar is not one in which “it was
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impossible for a fair-minded board to come to the result
which was reached.” Compare Van Dyke v. Geary, 244
U. S. 39, 48-49.

Moreover, argument based on the analogy of the review
of statutes fails to note the distinction between determina-
tions of fact made in a quasi-judicial proceeding sur-
rounded by all the safeguards which attend trials by a
court, and assumptions, or conclusions, as to facts made
by a legislature on information which lacks those safe-
guards. It fails to note also the subsidiary character
of the issue involved in a finding of value or income; and
that it is only as to these subsidiary issues that finality
of the finding is asserted here.

The supremacy of law demands that there shall be op-
portunity to have some court decide whether an erroneous
rule of law was applied; and whether the proceeding in
which facts were adjudicated was conducted regularly.
To that extent, the person asserting a right, whatever its
source, should be entitled to the independent judgment
of a court on the ultimate question of constitutionality.
But supremacy of law does not demand that the correct-
ness of every finding of fact to which the rule of law is
to be applied shall be subject to review by a court. If it
did, the power of courts to set aside findings of fact by an
administrative tribunal would be broader than their power
to set aside a jury’s verdict. The Constitution contains
no such command.

Fifth. The history of this case illustrates that regulation
cannot be effective unless the legality of the rates pre-
seribed may, if contested, be determined with reasonable
promptness. Six and one-half years have elapsed since
the Secretary of Agriculture concluded that the rates of
this utility were so high as to justify enquiry into their
reasonableness, and nearly two years since entry of his
order prescribing the reduced rates. In the judgment of
the lower court and of this Court the attack upon the order
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reducing them was unwarranted. But the rates of 1929
have remained in force; and, despite the supersedeas and
injunction bonds, there will be practically no redress for
the wrong done to the business community throughout the
long years in which excessive rates have been exacted.
Neither party is chargeable with lack of diligence in the
investigation or litigation; and there is no suggestion of
undue delay on the part of either court. The long delay
is due to other causes.

The investigation of the Company’s rates was ordered
October 9, 1929. The hearing began December 2, 1929.
All the subsidiary enquiries of fact commonly incident to
applying the rule of Smyth v. Ames, 169 U. 8. 466, were
entered upon. After the hearing had closed, the Com-
pany sought to have it reopened for the admission of
evidence showing how the changed conditions of business
sinece 1929 would affect plaintiff’s income and the net
return on the property used. This application was re-
fused by the Secretary; and he entered an order fixing
maximum rates, which, on his valuation of the property
and estimate of earnings, would have yielded a return
of 7% per cent. if in effect in 1928. Thereupon, the
Company filed a bill in the District Court to set aside
the order on the ground that it would deprive petitioner
of its property in violation of the due process clause.
That court heard additional evidence, as well as receiving
the record of the proceedings before the Secretary. It
considered, but did not pass on, the merits. For it set
aside the order on the ground that the Secretary should
have acceded to the request to reopen the hearings. St.
Joseph Stock Yards Co. v. United States, 58 F. (2d) 290.
The new hearing was begun January 10, 1933 and did
not close until February 16, 1933. Thereafter, the Sec-
retary entered the order here under review; and the sec-
ond suit followed which is here on appeal.
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Sizth. The abstract of record made before the Secre-
tary and submitted to the District Court for review con-
sisted of 1648 printed pages of evidence, besides 111
exhibits, many being extensive. Twenty-two witnesses
testified orally. The 71 exhibits certified to this Court
alone comprise 1358 pages of tabulations or like detail.
In addition they contain 18 graphs, 30 maps or photo-
graphs, and 600 pages of reading matter. Consideration
of most of the evidence presented to the Secretary was
deemed essential to a proper determination by the District
Court of the issues of fact now controverted. Considera-
tion of most of the evidence introduced below is now
deemed by counsel necessary for a proper decision of the
case by this Court. The condensed narrative statement
of the evidence other than exhibits fills 721 pages of the
printed record in this Court. Seventy-one exhibits (al-
though not required to be printed) were required to be
transmitted to this Court as a part of the record before us.
The number of pages of the evidence (including exhibits)
before us bearing more or less specifically upon the ques-
tion of confiscation is 2717. The total number of pages—
briefs, exhibits, and evidence—before this Court is 3466.

The magnitude of the task involved in a judicial review
which requires a determination by the Court, in its inde-
pendent judgment, of the correctness of the findings of
fact as to value and income which the Secretary made,
cannot be measured by looking alone at the volume of the
evidence. The multiplicity of the issues, and the character
of the evidence bearing on them respectively, impose a
peculiar burden. The findings as numbered and lettered
by the Secretary total 215. The number of determina-
tions of fact bearing upon confiscation involved in these
findings is, roughly, 250, as gathered from the 108-page
opinion of the Secretary. To decide whether any onec
of these 250 determinations of fact alleged to be errone-
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ous is, or is not, correct, involves separate examination of
the evidence relating specifically to it; since as to each of
these determinations the reviewing court is called upon
to make a decision, in the exercise of an independent judg-
ment. Such a decision involves, in many cases, weighing
specific evidence and resolving conflicts.

(a) There is controversy as to the extent to which prop-
erty owned by the Company is used or useful. That en-
quiry relates to 52 different items. The testimony and
exhibits bearing upon this issue occupy 194 pages. On
it there are approximately 50 findings. The correctness of
only one of these is controverted here.

(b) There is controversy as to the value of the land. It
consists of 60 different tracts. The testimony and exhibits
bearing upon their value occupy 596 pages (the exhibits
number 20). On this issue there are about 10 findings.
The correctness of 3 is controverted here, dealing with the
land in a single “zone.”

(e) There is controversy as to the value of the struc-
tures. It deals with reproduction costs; it requires sepa-
rate consideration of materials and labor, of overheads and
depreciation. The testimony and exhibits occupy 629
pages (the exhibits number 12). On these issues there
are some 40 findings. Those dealing with depreciation
are controverted here.

(d) There is controversy as to going concern value.
The testimony and exhibits on this issue occupy 113 pages.
The Secretary decided that no separate allowance should
be made. That conclusion is controverted here.

(e) There are controversies as to the estimated in-
come, as to the expenses, and as to charges. The testi-
mony and exhibits bearing upon them occupy, in the
aggregate, 663 pages (the exhibits number 42). On these .
issues there are approximately 140 determinations. Of
these about 50 seem to be controverted here.
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The decisions by the reviewing court on the correct-
ness of many of these determinations must depend upon
its judgment as to the credibility of the witnesses. For
instance, the Company insists, as to the land in one zone,
that it is worth, on the average, 25 cents per square foot.
The Secretary found it was worth 16 cents. On that
issue 5 witnesses testified.

This case, like a laboratory experiment, presents the
task of rate-regulation in its simplest form. The rates
to be regulated are but few in number. The rate base
is ordinary stockyard property small in extent as com-
pared with some plants. The Secretary valued it at
$2,743,000; and the Company claims it is worth $1,010,-
406 more. The Secretary found that, at the preseribed
rates, the receipts would yield a net income of $195,564;
the Company claims that it would not have been more
than $81,026 in 1932 had these rates been in effect. But,
under the prevailing view, an enquiry of the scope de-
seribed was necessary, although involving hearings and
lawsuits so protracted as to frustrate rate-regulation.

Seventh. The greater delay, and the cost, in rate in-
vestigations affecting the larger utilities, is illustrated
by cases which have come before this Court in recent
years.

(a) Chicago Telephone Rates. On September 13,
1921, the Illinois Commerce Commission, the regulating
body, issued an order that the Company show cause why
its rates should not be reduced. The hearing began No-
vember 17, 1921, and closed July 31, 1923. On August
16, 1923, the Commission entered an order reducing the
rates, to become effective October 1, 1923. Before that
date, enforcement was enjoined by the federal court, on a
bill which charged that the rates preseribed were confisca-
tory. On April 30, 1934, this Court sustained the validity
of the rate order entered August 16, 1923. Thus the rates
became effective twelve and a half years after the com-
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mencement of the investigation; and nearly eleven years
after they were prescribed.

On June 11, 1934, the District Court ordered the Com-
pany to reimburse consumers who had been charged
excessive rates a sum estimated, in April, 1936, as almost,
$19,000,000; and, on July 23, 1934, directed that the
lawyers who appeared for the consumers in and after
1929 should receive as fees an amount equal to 7% per
cent of the refunds. By March 31, 1936, 1,153,515 pay-
ments had been made. The task of making the refunds,
only three-quarters complete, has required a special force
of 2,000 of the Company’s employees, and is said to have
cost it (to November 30, 1935) $2,575412.89. Over
$2,100,000 remains to be disposed of or paid.

The transeript of evidence and arguments at the hear-
ing before the Illinois Commission fills about 4500 pages;
and there were besides more than 200 elaborate exhibits.
The presentation of the evidence before the Distriet Court
at the first hearing on the merits occupied more than two
months, resulting in a printed record of over 3000 pages
of testimony and 281 elaborate exhibits. The taking of
depositions for presentation to that court on the second
hearing on the merits, and other preparations for trial,
took over a year. The hearing itself occupied five
months, and resulted in a record of 16,168 pages. The
record on the first appeal to this Court consisted of
seven large volumes. The record of the additional evi-
dence on the second appeal to this Court filled nine
volumes; and the appellant’s brief here, with appendix,
nearly 700 pages.

The investigation of rates for Chicago continues. On
July 10, 1934, the Commission asked the Company to
show cause why its rates should not be reduced. The
latter spent over a year and a half preparing its case for
presentation to the Commission, at a cost, including a
new appraisal and inventory, of more than $1,200,000.
Hearings are now in progress.
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For the history of the investigation and litigation, see
in this Court: 269 U. S. 531; 282 U. S. 133; 283 U. 8. 794;
283 U. S. 808; 292 U. S. 151; in the lower court: 39 F.
(2d) 157; 38 F. (2d) 77; 3 F. Supp. 595; in the Com-
mission: 7 Opinions and Orders of Ill. P. U. Comm.
1920, 888; 8 7d. 1921, 372; 3 Opinions and Orders of Il
Commerce Comm. 1924, 75-99; 6th Administrative Re-
port of Directors of Departments, Ill. Commerce Comm.
1923, 975; 7th id, 1924, 1166; 17th Annual Report IIL
Commerce Comm. 1934, 3, 18, 42; 18th Annual Report
T11. Commerce Comm. 1935, 20. See also N. Y. Times,
May 1, 1934, at 10; June 12, at 10; October 15, at 27;
Report to Stockholders of Ill. Bell Telephone Co. 1935,
T 2355 :

(b) New York telephone rates. In the winter of 1919
the Company increased its rates. Protests followed; and
on October 18, 1920, hearings thereon began before the
Public Service Commission. On March 3, 1922, a tem-
porary order slightly reducing certain rates issued. En-
forcement was enjoined by the federal court on a bill
which charged that the rates prescribed were confiscatory.
Since that time, the rates preseribed, and to be preseribed,
have been continuously under investigation and litigation.

Before the Commission there were, between 1920 and
1926, 189 days of hearings, 450 witnesses being examined
orally. The evidence introduced fills, in the aggregate,
26,417 pages; and there were, in addition, 1,043 elaborate
exhibits, one alone being in 22 volumes. Hearings were
also held from January 28, 1930, to April 18, 1930. The
opinions of the Commission in these proceedings fill 396
pages. In the District Court the hearings before the
master occupied 416 days and extended over a period of
four years, 610 witnesses being examined orally. They
were recalled a total of 688 times. The evidence of that
hearing fills 36,893 pages; and there were in addition
3,324 exhibits. The decree below was entered November
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7,1929. The Company’s counsel then labored two years
in preparing a draft of the condensed narrative statement
of the evidence required for the transcript of record on
the appeal to this Court. On submitting this draft to
counsel for the Commission, the City, and the State, many
errors were discovered. On 3000 of the items, counsel
disagreed; months were devoted to composing the dif-
ferences; and finally the items on which counsel could not
agree were settled by the lower court. On November 14,
1933, more than four years after entry of the decree ap-
pealed from, the Company filed here a record of 5700
pages. On February 19, 1934, that appeal was dismissed.

On May 2, 1934, the Commission instituted a new in-
vestigation into the rates of the Company. Hearings
began May 10, 1934, and are still going on. The subjects
covered are again those required by the rule of Smyth v.
Ames—reproduction cost, going value, depreciation, and
so forth. Up to April 14, 1936, 86 hearings had been had,
stretching through every month but one since the begin-
ning of the enquiry. One hundred and forty wit-
nesses had been heard, and 10,840 pages of testimony
taken. The exhibits already introduced total 397, one
being in 34 volumes.

For the history of the investigation and litigation, see
in this Court: 261 U. 8. 312; 262 U. S. 43; 291 U. S. 645;
in the lower court: S. D. N. Y. No. 23-252, in equity, May
25,1922 (not reported) ; 300 Fed. 822; 11 F. (2d) 162; 36
F. (2d) 54; in the Commission: 14th Annual Report, Pub.
Ser. Comm. (2d Dist.) 1920, 79; Report Pub. Ser. Comm.
1921, 13, 234254, 369-389, 398-407, 447-458; 1922, 15;
1923, 13, 93-214; 1924, 13, 127-138; 1925, 13; 1926, 17,
170-273; 1927, 14; 1928, 18; 1929, 16; 1930, 42, 134-145,
213-294; 1933, 11. See also Report of Pub. Ser. Comm. to
State Senate Relative to Rates of N. Y. Telephone Co.,
Legis. Doc. No. 73, 1926 (254 pages) ; Report of Commis-
sion on Revision of N, Y. Pub. Ser. Comm. Law, Legis.
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Doc. No. 75, 1930, 28-31, 262-268; “Your Company and
the Rate Decision,” a bulletin issued for the use of its
employees by the N. Y. Telephone Co., 1930; Nathaniel
Gold, “One More Telephone Decision,” 15 Nat. Mun. Rev.
419; “The New York Telephone Rate Decision,” 19 id.
180; “An Example of Rate Litigation and Its Signifi-
cance,” 23 id. 584; John Bauer, “An Example of Futility in
Present Methods of Public Utility Regulation,” 15 Am.
Econ. Rev. 586; Leland Olds, “The Public Utility Issue,”
24 Yale Review (N. s.) 704, 706-707; New York Times,
May 2, 1934, at 1; May 11, at 1; May 17, at 25; Septem-
ber 21, at 25; February 27, 1935, at 20; March 30, at 7.

Evghth. In deciding whether the Constitution prevents
Congress from giving finality to findings as to value or in-
come where confiscation is alleged the Court must con-
sider the effect of our decisions not only upon the function
of rate regulation, but also upon the administrative and
judicial tribunals themselves. Responsibility is the great
developer of men. May it not tend to emasculate or de-
moralize the rate-making body if ultimate responsibility
is transferred to others? To the capacity of men there is
a limit. May it not impair the quality of the work of
the courts if this heavy task of reviewing questions of
fact is assumed?

The obstacles encountered in the case at bar and in
the regulation of the rates of the large utilities are attrib-
utable, in the main, to the Court’s adherence to the rule
declared in Smyth v. Ames for determining the value of
the property. In Missour: ex rel. Southwestern Bell
Telephone Co. v. Public Service Comm’n, 262 U. S. 276,
289, T stated my reasons for believing that the Constitu-
tion did not require the Court to adopt that rule which
so seriously impairs the power of rate-regulation. But
since the decision of Smyth v. Ames is adhered to, there
is the greater need of applying to cases in which rate-
regulation is alleged to be confiscatory the rule of reason
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under which the Court has sanctioned, in other cases of
taking, the legislative provision giving finality to quasi-
judicial findings of value and income by administrative
tribunals.

Surely, all must agree with the Secretary of Agricul-
ture that: “If rate regulation is to be effective, there
must come at some time an end of hearings and a deci-
sion of the questions involved.” In Chicago, Burlington
& Quincy Ry. v. Babcock, 204 U. S. 585, 598, we said of
valuations made by the State Board of Equalization and
Assessment: “Within its jurisdiction, except as we have
said, in the case of fraud or a clearly shown adoption of
wrong principles, it is the ultimate guardian of certain
rights. The State has confided those rights to its pro-
tection and has trusted to its honor and capacity as it
confides the protection of other social relations to the
courts of law. Somewhere there must be an end.” Con-
gress concluded that a wealthy and litigious utility might
practically nullify rate regulation if the correctness of
findings by the regulating body of the facts as to value
and income were made subject to judicial review. For
that conelusion experience affords ample basis. I can-
not believe that the Constitution, which confers upon
Congress the power of rate-regulation, denies to it power
to adopt measures indispensable to its effective exercise.

Mg. Justice SToNE and MR. Justice CArpozZo concur-
ring in the result:

We think the opinion of Mr. Justice Brandeis states
the law as it ought to be, though we appreciate the weight
of precedent that has now accumulated against it. If the
opinion of the Court did no more than accept those prece-
dents and follow them, we might be moved to acquies-
cence. More, however, has been attempted. The opin-
ion reéxamines the foundations of the rule that it declares,
and finds them to be firm and true. We will not go so far.
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The doctrine of stare decisis, however appropriate and
even necessary at times, has only a limited application in
the field of constitutional law. See the cases collected by
Brandeis, J., dissenting, in Burnet v. Coronado Oil & Gas
Co., 285 U. S. 393, 407, 408. If the challenged doctrine
is to be reconsidered, we are unwilling to approve it.

For the reasons stated by Mr. Justice BranDEIs the
decree should be affirmed.

HINES, ADMINISTRATOR OF VETERANS’
AFFAIRS, v. STEIN, GUARDIAN.

CERTIORARI TO THE SUPERIOR COURT OF PENNSYLVANIA,
WESTERN DISTRICT.,

No. 659. Argued April 6, 7, 1936.—Decided April 27, 1936.

A state court which has appointed a guardian for an incompetent
veteran has authority to order payment, out of funds belonging to
the veteran and in the hands of such guardian, of a reasonable sum
for services and expenses of an attorney, who represented the
guardian in a claim before the Veterans’ Administration for rein-
statement of the veteran’s compensation. Executive and adminis-
trative regulations (pursuant to Acts of Congress, 48 Stat. 9;
U. S. C, Title 38, §§ 111, 114, 115) limiting the fees of attorneys
in pension matters are inapplicable and do not prevent. P. 97.

118 Pa. Super. Ct. 549; 180 Atl. 577, affirmed.

CertI0RARI, 297 U. S. 700, to review the affirmance by
the court below of an order of the Court of Common Pleas
of Pennsylvania granting permission to the guardian of
an incompetent veteran to pay fees and expenses of an
attorney at law. Hines, the petitioner here, had inter-
vened. The Supreme Court of the State refused an
appeal.

Messrs. James T. Brady and Edward E. Odom, with
whom Messrs. Y. D. Mathes and Vincent A. Baldauf were
on the brief, for petitioner.
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The United States has the power to limit fees payable
to attorneys for legal services rendered in behalf of vet-
erans in connection with their claims for pension or other
benefits due or alleged to be due from the United States.
Phillips v. Ballinger, 37 App. D. C. 46; Calhoun v. Masste,
253 U. 8. 170; Frisbie v. United States, 157 U. S. 160;
United States v. Hall, 98 U. S. 343; Spicer v. Smith, 288
U. S. 430; In re Shinberg, 263 N. Y. 354; In re Minor’s
Guardianship, 164 Miss. 329; Hines v. McCoy, 172 Miss.
153; Hines v. Paregol, 77 F. (2d) 953; Hines v. Clark,
252 N. Y. S. 777; Hines v. Hook, 89 S. W. (2d) 52, 55
(Mo.) ; Veterans’ Bureau v. Thomas, 156 Va. 902.

The United States statutes and regulations are appli-
cable to this case, and are binding upon the state court.
Const., Art. VI. Distinguishing: McIntosh v. Aubrey,
188 U. S. 122; State ex rel. Smith v. Commissioners, 132
Kan, 233; Spicer v. Smith, 288 U. S. 430; Trotter v. Ten-
nessee, 290 U. S. 354.

The fee allowed by the Superior Court was illegal for
(a) it was contrary to the statutes as to amount, and (b) it
was contrary to the statutes and the regulations (Execu-
tive Orders) as to method of allowance and payment.
Welty v. United States, 2 F. (2d) 562, 564; United States
v. Moyers, 15 Fed. 411; Hall v. Kimmer, 61 Mich. 269;
Smart v. White, 37 Me. 333; Christie v. Steger’s Adminis-
trator, 56 S. W. 521 (Ky.); In re Minor’s Guardianship,
164 Miss. 329; Hines v. McCoy, 172 Miss. 153; United
States v. Reynolds, 48 Fed. 721; United States v. Nice-
wonger, 20 Fed. 438; United States v. Brown, 40 Fed.
457; United States v. Van Leuven, 62 Fed. 52, cited in
Calhoun v. Massie, 253 U. 8. 173; Wolcott v. Frissell, 134
Mass. 1. Distinguishing: Caverly v. Robbins, 149 Mass.
16; Hall v. Kimmer, 61 Mich. 269; Ladd v. Boston, 64
N. H. 613.

The construction now asserted by petitioner as proper
has the sanction of administrative approval over a long
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period of years, and apparently has not been questioned
in any appellate court heretofore except in Phillips v.
Ballinger, 37 App. D. C. 46.

The fee being illegal, the contract therefor was invalid,
and the court could not enforee it. It is well settled law,
as stated by the Supreme Court of Pennsylvania in Way-
choff v. Waychoff, 309 Pa. 300, that a contract which is
illegal or against public policy will not be enforced.

Mr. David A. Reed for respondent.

Mg. Justice McREYNoLDs delivered the opinion of the
Court.

Respondent, as guardian for her son, an incompetent
veteran, applied to the Court of Common Pleas, Alle-
gheny County, Pennsylvania, to whose orders she was
subject (50 P. 8. § 941 et seq.), for permission to pay “out
of the funds in her hands the sum of $100.00 to Hallock C.
Sherrard, Esq., for his services and expenses and making
the trip to Washington, D. C., to represent her in her
claim for her said son’s estate before said Board of Veter-
ans’ Appeals.” The Administration had discontinued the
veteran’s compensation of $100.00 per month, upon the
ground that disability existed prior to enlistment. Re-
quest for reinstatement was set for hearing before the
Board of Veterans’ Appeals at Washington, March 28,
1934. Respondent held for the estate $2,000.00, appar-
ently pension money received from the Veterans’ Admin-
istration. Mr. Sherrard had represented her since ap-
pointment and acted upon her request.

Petitioner, Frank T. Hines, appearing by counsel,
admitted rendition of the services as stated. Reasonable-
ness of the charge, if not inhibited by law, was not ques-
tioned. He denied the guardian’s authority to contract
for the expenditure and insisted that the application for
permission to pay was not according to law. He asked
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that the prayer be limited to actual expenses incurred and
a fee of $2.00.

The Court of Common Pleas granted the guardian per-
mission to pay as she had prayed; upon the Administra-
tor’s appeal, the Superior Court approved; the Supreme
Court refused further hearing.

Petitioner submits that Congress, proceeding within
its delegated power, directly, or through authorized ex-
ecutive action, has prescribed permissible fees for services
such as those rendered by Sherrard, and directed how
they may be paid. Also has inhibited payment of other
or different sum in any manner.

We need not consider the extent of Congressional power
in this regard, since we are of opinion that, properly
construed, the provisions relied upon do not apply where
payments like the one here involved are directed by a
state court having jurisdiction over the guardian of an
incompetent veteran.

The petition for certiorari asserts that the objections to
respondent’s application to the Court of Common Pleas
were based upon the President’s Order of March 31, 1933
(Veterans’ Regulation No. 10), permitted by §§ 4 and 7
of the Aect of March 20, 1933, c. 3, 48 Stat. 9; “Instruc-
tions” promulgated by the Administrator under author-
ity of that Order; and §§ 111, 114 and 115, Title 38,
Ugsha

It is true that the provisions cited place general restric-
tions upon the fees of attorneys in connection with pen-
sion matters and prescribe the method of payment. But
we find nothing in any of these Acts of Congress which
definitely undertakes to put limitation upon state courts
in respect of guardians or to permit any executive officer,
by rule or otherwise, to disregard and set at naught orders
by courts to guardians appointed by them. Conflict in
respect of such matters between state courts and the

federal government, its officers or bureaus would be un-
65773°—36-—T7
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seemly, perhaps extremely unfortunate. And in the
absence of compelling language, we cannot conclude that
there was intention to create a situation where this prob-
ably would occur.

During many years, Congress has recognized the pro-
priety, if not the necessity, of entrusting the custody and
management of funds belonging to incompetent pension-
ers to fiduciaries appointed by state courts, without seek-
ing to limit judicial power in respect of them. To the
contrary, it has directed that whenever any guardian,
curator, or conservator fails properly to execute his trust,
etc., the Administrator may “appear in the court which
has appointed . . . and make proper presentation of such
matters.” C. 723, § 2, 44 Stat. 792; c. 510, § 2, 49 Stat.
607; 38 U. S. C., § 450. Authority of the state courts
over guardians for incompetents is thus definitely recog-
nized. The Administrator is expressly empowered to sus-
pend further payments if the guardian is found to be
acting improperly; so much is possible without conflict.

Nothing brought to our attention would justify the view
that Congress intended to deprive state courts of their
usual authority over fiduciaries, or to sanction the promul-
gation of rules to that end by executive officers or
bureaus.

The broad purpose of regulations in respect of fees of
those concerned with pension matters is to protect the
United States and beneficiaries against extortion, imposi-
tion or fraud. Calhoun v. Massie, 253 U. S. 170, 173.
Dangers of this character are not to be expected in con-
nection with the orderly exercise of authority by state
courts over appointees properly entrusted with pension
funds. The purpose in view is for consideration when
the true meaning of statute or rule is sought.

The challenged decree must be

Affirmed.
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CHICAGO GREAT WESTERN RAILROAD CO. wv.
RAMBO, ADMINISTRATRIX.

CERTIORARI TO THE SUPREME COURT OF MINNESOTA.

No. 696. Argued April 1, 1936.—Decided April 27, 1936.

1. Upon review of a judgment of a state court in a case under the
Federal Employers’ Liability Act, this Court must examine the
record and determine for itself whether, as matter of law, the
evidence is sufficient to sustain a finding of negligence. P. 101.

2. Evidence held insufficient to sustain a finding that the railroad

= had negligently failed to equip its locomotive with a headlight of
the illuminating power required by federal law. P. 101.

195 Minn. 331; 263 N. W, 112, reversed.

Cerriorart, 297 U. S. 701, to review a judgment affirm-
ing a judgment against the railroad company in an action
under the Federal Employers’ Liability Act.

Mr. Harry S. Stearns, with whom Messrs. Ralph A.
Stone and Walter H. Jacobs were on the brief, for
petitioner.

Mr. Harold E. Stassen, with whom Mr. Elmer J. Ryan
was on the brief, for respondent.

Mg, Justice McRev~Nowps delivered the opinion of
the Court.

Half an hour after sunset (5:10), December 8, 1933,
respondent’s intestate, a signal maintainer, while riding
his gasoline speeder over the rails, was run down and
killed three miles south of Hampton, Minnesota, by peti-
tioner’s passenger train from Minneapolis, moving down
grade sixty miles per hour. Darkness had come; the
weather was cloudy; the train late; an hour earlier it had
collided with a truck and killed a man.

Relying upon the Federal Employers’ Liability Act, 45
U.S. C, e 2, §§ 51-59, and the Boiler Inspection Act as
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amended June 7, 1924, 45 U. S. C,, . 1, §§ 22-34, respond-
ent sued for damages in Dakota County District Court.
The jury found for her; judgment upon the verdict was
affirmed by the Supreme Court. 195 Minn. 331; 263
N. W. 112,

Several acts of negligence were alleged, but the trial
court submitted only one to the jury: Failure to equip
the locomotive with a headlight of the illuminating power
required by federal law.

Section 23 of the Boiler Inspection Aect is in the
margin.!

Under permission of that Act, the Interstate Commerce
Commission adopted the following rule:—

“129. Each locomotive used in road service between
sunset and sunrise shall have a headlight which shall
afford sufficient illumination to enable a person in the
cab of such locomotive who possesses the usual visual
capacity required of locomotive enginemen to see in a
clear atmosphere, a dark object as large as a man of
average size standing erect at a distance of at least 800
feet ahead and in front of such headlight; and such head-
light must be maintained in good condition.”

The Supreme Court declared:—“Since there was no
motion for new trial, the assignments of error reach only
the question whether there is any substantial evidence
in support of the judgment. As stated, the sole act of
negligence upon which the jury could base a recovery,

*“Sec. 23. It shall be unlawful for any carrier to use or permit to
be used on its line any locomotive unless said locomotive, its boiler,
tender, and all parts and appurtenances thereof are in proper condition
and safe to operate in the service to which the same are put, that the
same may be employed in the active service of such carrier without
unnecessary peril to life or limb, and unless said locomotive, its boiler,
tender, and all parts and appurtenances thereof have been inspected
from time to time in accordance with the provisions of sections 28, 29,
30, and 32 and are able to withstand such test or tests as may be
prescribed in the rules and regulations hereinafter provided for.”
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under the charge of the court, was a violation of the
quoted rule as to headlight; and, if defendant was negli-
gent in that respect, is there sufficient evidence that the
deficient headlight was the proximate cause of Rambo’s
death? The quantum of proof must measure up to the
rule clearly and adequately stated in Baltimore & Ohio
R. Co. v. Groeger, 266 U. S, 521.” It held the evidence
adequate.

In cases like this, we must examine the record and
determine for ourselves whether as matter of law there
is enough to sustain a finding of negligence. Chicago, M.
& St. P. R. Co. v. Coogan, 271 U. S, 472, 474; Atchison,
T.& S. F. Ry. Co. v. Saxon, 284 U. 8. 458, 459.

The following excerpt from its opinion indicates the
view of the Supreme Court.

“It is true that there is direct proof that the headlight
was inspected at the time the locomotive was attached to
the train in Minneapolis and when it arrived at its desti-
nation at Oelwein, Towa, and that it then satisfied the
requirement of rule 129; also, that it was burning brightly
when the train passed Hampton and shortly after the
accident when the chief electrician of defendant, who
happened to be on the train, having walked to the front
thereof when the emergency stop was made, ascertained,
and so testified at the trial, that the track ahead was illu-
minated properly for more than 800 feet. But this not-
withstanding, we think there are facts testified to which
authorized the jury in finding that the headlight did not
comply with the standard fixed under the Federal Boiler
Inspection Act. Most persuasive of this is the testimony
of the engineer himself, who testified that he was watching
the straight track ahead but could see no object thereon
until he was within 500 feet of what he took to be a couple
of dogs, and not until he came 100 or more feet nearer
could he make out that it was a man on a speeder. There
1s no suggestion that the engineer did not have the visual
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capacity required of locomotive engineers. The fact that
Rambo was seen to make no move to leave the speeder
indicates that the headlight did not cast its rays suffi-
ciently around where he was so as to give warning of the
approach of the train. There is evidence to show that a
person on a running speeder can quickly and without great
danger swing himself clear of the rails. Then there is the
testimony of a 15 year old lad, who lived adjacent to the
track where Rambo was run down and who witnessed the
accident, that while he heard a speeder coming he could
not see it until the train which he heard and saw ap-
proaching came within about 100 feet of the speeder,
when the headlight disclosed its presence to him, and that,
when he heard the blasts of the whistle and saw the sparks
from the application of the brakes, the locomotive was
less than 50 feet from the speeder. It is thought that the
testimony of the engineer that the illumination of the
headlight was so deficient that he could not ascertain what
the object ahead of him on the track was until he was
within 300 feet thereof, corroborated by the fact that the
rays of light were not sufficient to arouse the attention of
Rambo to the presence of the locomotive, and the testi-
mony of the lad, who witnessed the accident standing a
few rods from the track, that he, although knowing that
both train and speeder were approaching, could not see
the speeder until the headlight was within 100 feet thereof,
justify the jury in finding that the headlight did not com-
ply with the requirements of the Federal Boiler Inspection

Act.”
This apprizement of the evidence, we think, is not well

founded. Properly interpreted, the record fails to estab-
lish that the headlight fell below the presecribed stand-
ard. The argument for respondent dwells too hard on
conjecture. Atchison, T. & 8. F. Ry. Co. v. Sazon,
supra, 460.
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The most important bit of evidence was given by the
engineer, called as a witness for respondent. In sub-
stance it follows. “I saw something down on the track,
at first when I noticed it, I thought it was a dog or two
running down the track, when I got a little closer, I dis-
covered it was a speeder, and I pulled the whistle. I
gave a number of short blasts and the man on the speeder
never turned or looked.” “It [the object] might have
been eight or nine [railroad] car lengths, eight, probably
seven.” A car length is around fifty feet. “I was
watching ahead to see what it was, and I discovered it
was a speeder.” I discovered it was a speeder about five
or six car lengths ahead. Immediately, “I put the brake
in the emergency.” I was looking ahead at all times
after I rounded the curve until T hit the speeder travel-
ing in the same direction. While I observed him, the
man on the speeder “did not turn at all.”

Treating the foregoing as a positive statement of ob-
served facts, counsel argue that the headlight must have
failed to illumine the track 800 feet ahead; otherwise,
it is said the engineer would have seen the speeder at
that distance and applied the brakes earlier. Also that,
if warned by the light when 800 feet away, the decedent
would have made visible effort to leave the speeder and
thus escape. The presence of conjecture is plain enough.
Simply because the engineer failed to see some object
800 feet ahead, does not show that he could not have
seen so far; his attention might have been directed to
points nearer to him or momentarily diverted. How far
ahead he was looking does not appear. Nor can it be
said that, since the deceased was not seen to change posi-
tion on the speeder, he received no warning.

Further, the engineer’s statements must be considered
in connection with the circumstances attending the acei-
dent and other portions of his testimony, The train was
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moving 88 feet per second in the dark and under clouds.
In a writing signed two days after the accident, he af-
firmed, “I first saw some object on the track in the glare
of the headlight when the engine was 10 to 12 coach
lengths away. It may have been a little less than 1,000
feet or could have been a little more. I saw no light on
the object and when first seen it appeared to be two dogs
running down the track. I pinched up on the brakes
making a service application and when the engine was
within 6 to 8 coach lengths I could make out for the first
time that it was a motor car and a man on it going same
way we were. 1 immediately continued the brake appli-
cation into emergency, opened the sanders and started
sounding a series of short blasts of whistle. I could make
out a man on the car with his back to us, his coat collar
turned up and looking ahead. I expected every second to
see him make some effort to get off the car but so far
as I could see he never changed his position until struck.”
While on the stand (May, 1934), he said that the
emergency brakes were applied “five or six car lengths”
from the speeder. “It might have been more, it might
have been less, it might have been a little more.” Also
that the “seven, eight or nine car lengths” was merely
a guess. “It might have been eight, nine, or ten car
lengths, it might have been a thousand feet or more, or
it might have been a little bit less.” Evidently, his state-
ments were merely guesses; under the circumstances,
accurate estimate of distances by him was impossible.
The 15 year old lad was in his father’s yard 600 feet from
the track, engaged in the exacting business of catching
half grown chickens in the dark. In substance, he said:—
“I heard a train coming.” Next, “I noticed the train
coming down the track.” “Then I heard the speeder.”
By the light of the train, T saw the speeder in front.
“When the train came closer, he whistled.” When he got
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still closer, a rod away, I saw fire from the brakes. When
I heard the speeder and heard the train, I looked away
from the track towards some cornstalks to see if there was
a chicken there. “When I looked back, then I saw it.”
Could not see man on speeder very plain and could not
say whether he moved before being hit. Saw train “about
a hundred feet or so” before it struck speeder, headlight
beaming, man sitting down on speeder.

Nothing in all this gives substantial support to the no-
tion that the headlight failed to illuminate the track 800
feet ahead, or was below the required standard. Other
portions of the evidence stressed for respondent are no
more helpful to her position.

The challenged judgment must be reversed and the
cause remanded for further proceedings not inconsistent
with this opinion.

Reversed.

Mgz. JusTicE BRANDEIS took no part in the consideration
or decision of this cause.

UNITED STATES T AL. v. IDAHO ET AL.

APPEAL FROM THE DISTRICT COURT OF THE UNITED STATES
FOR THE DISTRICT OF UTAH.

No. 420. Argued March 13, 1936.—Decided April 27, 1936.

1. A decree of the District Court annulled and enjoined the en-
forcement of an order of the Interstate Commerce Commission
authorizing the abandonment of trackage, on the ground that the
trackage in question was a “spur” within par. 22 of the Inter-
state Commerce Act and that the order therefore was not within
the authority of the Commission. Held, that the decree was
based on findings amply supported by the evidence. P. 108.

2. Upon the question whether trackage is a “spur,” an order of the
Commission adjudging it not so and permitting abandonment is
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not conclusive, even though based on substantial evidence, but is
subject to judicial review. P. 109.

3. Although the better practice in such cases is to introduce all rel-
evant evidence before the Commission, new evidence upon the
question whether the trackage is a “spur”—a mixed question of
law and fact—may be received by the District Court in a suit
‘to set aside the order permitting abandonment. P. 109.

4. In a suit to set aside for error or irregularity an order of the In-
terstate Commerce Commission on a matter within its jurisdie-
tion, the United States is the only party named as defendant;
others become parties by intervention. P. 109.

5. A suit against the United States, the Interstate Commerce Com-
mission and a railroad company to enjoin the abandonment of
trackage under an order allowing it made by the Commission in
excess of its jurisdiction, and also to annul the order,—#held prop-
erly brought in the three-judge District Court, and the decree
appealable to this Court directly. P. 109.

10 F. Supp. 712, affirmed.

AppEAL from a decree of the District Court of three
judges setting aside and enjoining action under a certifi-
cate of the Interstate Commerce Commission purporting
to permit a railroad company to abandon certain track-
age. The suit was brought against the United States, the
Commission and the railroad company, as defendauts.

Mr. Daniel W. Knowlton, with whom Solicitor General
Reed, Assistant Attorney General Dickinson, and Messrs.
Elmer B. Collins and Edward M. Reidy were on the brief,
for the United States and Interstate Commerce Commis-
sion, appellants.

Messrs. J. M. Souby, George H. Smith, Robert B. Por-
ter, and W. Hal Farr filed a brief on behalf of the Ore-
gon Short Line R. Co., appellant.

Mr. Maurice H. Greene, with whom Mr. Bert H. Mill-
er, Attorney General of Idaho, was on the brief, for
appellees.
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MR. JusticE Branpeis delivered the opinion of the
Court.

The Interstate Commerce Act provides in Paragraph 18
of Section 1 that no interstate carrier “shall abandon
all or any portion of a line of railroad, or the operation
thereof, unless and until there shall first have been ob-
tained from the [Interstate Commerce ] Commission a cer-
tificate that the present or future public convenience and
necessity permit of such abandonment.” Paragraph 22
provides that the “authority of the Commission” conferred
by Paragraph 18 shall not extend to the “abandonment of
spur, industrial, team, switching or side tracks, lo-
cated . . . wholly within one State.” Transportation
Act, 1920, c. 91, § 402, 41 Stat. 456, 477-478. Compare
Texas & Pacific Ry. v. Gulf, C. & S. F. Ry., 270 U. S.
266; Alabama & Vicksburg Ry. v. Jackson & Eastern Ry.,
271 U. 8. 244; Texas & New Orleans R. Co. v. Northside
Belt Ry., 276 U. S. 475.

The Oregon Short Line Railroad, an interstate carrier,
owns nine miles of track, in Teton County, Idaho, known
as the Talbot branch and extending to a coal mine at
Talbot. It applied to the Interstate Commerce Com-
mission for authority to abandon that trackage. The
State intervened through its Attorney General and Pub-
lic Utilities Commission. They objected, among other
things, on the ground that the Interstate Commerce Com-
mission was without jurisdiction, since the so-called Tal-
bot branch was in fact a “spur” or “industrial track”
located wholly within the State. The objection was over-
ruled; and authority to abandon the trackage was granted
by Division 4. Oregon Short Line Railroad Company
Abandonment, 193 1. C. C. 697.

The State and its Public Utilities Commission then
brought this suit in the federal court for Utah against the
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United States, the Interstate Commerce Commission, and
the Oregon Short Line, a Utah corporation, praying that
the order authorizing abandonment be set aside and other
relief. The case was heard before three judges. The sole
controversy was whether the trackage was a “spur” or
“industrial track”; and, therefore, excluded from the ju-
risdiction of the Interstate Commerce Commission. The
record made before the Commission was introduced in
evidence; also some testimony “which merely amplified
evidence already in the record.” The court found, among
other things:

(1) The trackage was constructed during the period of
federal control by the United States Railroad Adminis-
tration, pursuant to a contract with the owners of coal
mines situated at Talbot, for the single purpose of serving
them. The owners agreed to furnish the right of way and
to pay part of the cost of construction; and they agreed
also that the railroad might tear up the tracks on their
failure to supply for transportation a minimum specified
tonnage. For a period of four years after construction no
rail transportation was maintained, because of litigation
involving the mines.

(2) In 1924, on application of the coal company, the
Public Utilities Commission of Idaho, over objection of
the Oregon Short Line that it lacked jurisdiction, held
that the line was a spur track. It ordered the railroad
to repair and operate it upon receiving from the coal
company a bond conditioned upon the company deliver-
ing a specified minimum coal tonnage each year for five
years. The railroad complied with the order.. Subse-
quently, it procured a judgment on the bond for breach
of the condition.

(3) The Oregon Short Line has never maintained a
train schedule or regular service over this trackage; has
never furnished express, passenger or mail service; has
maintained no buildings, loading platforms or agent at
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any point along the trackage; and has had no telegraph
or telephone line in connection therewith. Bills of lad-
ing for cars of coal are made out by the mine company.
There are practically no shipments in the opposite direc-
tion, the few supplies for the mine being sent up in the
empty coal cars when ordered.

The District Court concluded that the Talbot branch
was constructed and has been maintained for the purpose
of serving a single industry; that practically no other
industry is served; that this trackage does not invade
new territory; that its continued operation or abandon-
ment is of local and not of national concern; that it is
therefore a “spur”; and hence, that the order of the
Interstate Commerce Commission was in excess of its
jurisdiction. The court annulled the order and enjoined
its enforcement. 10 F. Supp. 712.

The decree should be affirmed, because on findings
amply supported by the evidence the trackage is a spur.
Appellants object that, since the findings and order of
the Interstate Commerce Commission were made on sub-
stantial evidence, they are conclusive, and that it was
error to admit the testimony first offered in the District
Court. Compare Tagg Bros. & Moorhead v. United
States, 280 U. S. 420, 444. Although it would have been
better practice to have introduced all relevant evidence
before the Commission, as appellee’s counsel concede, the
court did not err in admitting the additional testimony.
For whether certain trackage is a “spur” is a mixed ques-
tion of fact and law left by Congress to the decision of
a court—not to the final determination of either the
federal or a state commission.

This suit is not one brought to set aside for error or
irregularity an order of the Commission on a matter
within its jurisdiction. In such a proceeding the United
States is the only party named as defendant; others inter-
ested become parties by intervention. See Commerce
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Court Act, June 18, 1910, c. 309, § 3, 36 Stat. 539, 542,
Urgent Deficiencies Act, October 22, 1913, c. 32, 38 Stat.
208, 219. Here, the jurisdiction of that Commission was
challenged. It and the Oregon Short Line were joined
as defendants in the original bill. Paragraph 20 of Sec-
tion 1 of the Interstate Commerce Act authorizes any
party in interest to apply to “any court of competent
jurisdiction” to enjoin an unauthorized abandonment;
and if, on such application, Talbot branch should be held
to be a spur, it could not be abandoned legally without
the consent of the Public Utilities Commission of Idaho.
It is only because the plaintiffs sought also to have the
order of the Interstate Commerce Commission annulled
(compare Texas & Pacific Ry. v. Gulf, C. & S. F. Ry.,
270 U. S. 266, 271-274) that the case was one for three
judges and could be brought here by direct appeal under
the Aect of October 22, 1913, ¢. 32, 38 Stat. 208, 220.

Affirmed.

THE ARIZONA et AL. v. ANELICH,
ADMINISTRATRIX.

CERTIORARI TO THE SUPREME COURT OF WASHINGTON.

No. 667. Argued April 1, 2, 1936.—Decided April 27, 1936.

1. The provisions of the Jones Act allowing seamen a common-law
form of remedy for injuries in which “all statutes of the United
States modifying or extending the common law right or remedy in
case of personal injury to railway employees shall apply,” and
granting like remedies to the personal representatives of seamen
when injuries result in death, became integral parts of the mari-
time law and are to be construed liberally and in harmony with the
principles of that law as they were before the enactment. P. 118.

2. Under the maritime law, prior to the Jones Act, a seaman injured
in the course of duty on navigable waters, due to negligence in
providing a defective appliance for use in his work on the ship,
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had a cause of action for indemnity against the ship or owner, to
which assumption of risk was not a defense. P. 120.

3. Construing the Jones Act in harmony with this principle, assump-
tion of risk is not a defense to an action brought under that Act
for the death of a seaman caused by the negligence of the master
in providing a defective appliance. From the failure of the
Employers’ Liability Act to abolish this defense in cases of injury
or death of railway employees not -caused by violations of the
Safety Appliance Act there cannot be inferred an intention in the
Jones Act to introduce the defense into the maritime law. = P. 123.

183 Wash. 467; 49 P. (2d) 3, affirmed.

CerTIORARI, 297 U. S. 701, to review the affirmance of
a judgment recovered by the administratrix of the estate
of a deceased seaman in an action for wrongful death
attributed to a defective appliance for stopping a winch
used for hauling in fish nets aboard ship.

Mr. Ralph S. Pierce for petitioners.

In The Osceola, 189 U. S. 158, were stated certain propo-
sitions of maritime law which could be regarded as settled,
but the Court did not undertake to state all the principles
of maritime law governing personal injuries to seamen.
Contributory negligence has always been regarded in
admiralty as a defense, in part at least, The Max Morris,
137 U. S. 1, yet there is no mention of it in The Osceola.
Assumption of risk is regarded as peculiarly applicable to
seamen in The Iroquois, 194 U. S. 240, and there is like-
wise no mention of it in The Osceola. The language used
in The Osceola is clear cut and definite and should not be
construed as an attempt to cover the whole field of mari-
time torts in four short propositions.

Moreover, as pointed out in Lindgren v. United States,
281 U. 8. 38, this is a situation in which The Osceola is not
applicable. That decision was dealing solely with the
rights of an injured seaman; and by the-admiralty law his
personal representatives, upon his death, had no cause of
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action against the master of the vessel. The cause of
action which the seaman had, based upon unseaworthi-
ness, died with him.

By the Jones Act, Anelich’s personal representatives,
he having died as the result of his personal injuries, may
maintain an action for damages at law with a trial
by jury, and in such action all statutes of the United
States conferring or regulating the right of action for
death in the case of railway employees are applicable.

The right of action thus asserted is identical, con-
ferred by the same section of the Act of Congress, with
that which a railway employee’s personal representative
might assert; it is for alleged negligence on the part of
the employer contributing proximately to the employee’s
injury. Petitioners cannot see any basis for a distine-
tion between the rights of the personal representatives
of a railway employee and of a seaman. The former is
given a right of action, which he may exercise under cer-
tain conditions; the latter, once utterly without remedy,
is given the same right as the former, by virtue of the
same statute, which he may exercise under the same
conditions.

Respondent’s right here differs in no degree from what
Anelich’s would have been had he lived. The Jones
Act gave to his personal representative the identical
right possessed by representatives of a railway employee;
and it is our position that it also gave to the seaman
himself the same rights, to be exercised to the same
extent, as a railway employee’s. Assumption of risk,
a common law defense to an action at law for negligence,
is available to the employer of railway employees; and it
is equally available to the employers of seamen when an
action at law is brought for damages, for negligence, un-
der the Jones Act.
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The pronouncements of this Court regarding the Jones
Act indicate that this is the proper interpretation of the
enactment. Panama R. Co. v. Johnson, 264 U. S. 375.

Respondent’s action is based upon negligence, a com-
mon law concept, a common law breach of duty, brought
into the maritime law. Engel v. Davenport, 271 U. S. 33.

If the seaman must assume the burden of proving neg-
ligence and subjects himself under § 53 to the defense of
contributory negligence, there seems no logical reason
why, under § 54, he does not assume the risk, a common
law defense to the common law right he seeks to assert.
Pacific 8. 8. Co. v. Peterson, 278 U. S. 130, 138. Warner
v. Goltra, 293 U. S. 155, indicates nothing to the contrary.

The continued use by certain courts of the term “un-
seaworthiness” in decisions of cases arising under the
Jones Act seems inexplicable; negligence is the only
proper term, and unless the seaman is invoking, as he
might, the relief accorded to him by the old maritime
rules, unseaworthiness is not a true part of the picture.
We find, however, certain courts, particularly the Sec-
ond Circuit, stating, in actions brought under the Jones
Act, that as to any unseaworthiness or defective condi-
tions of the vessel or equipment, there can be no defense
of assumption of risk. Grimberg v. Admiral Oriental
S. 8. Line, 300 Fed. 619; Ives v. United States, 58 F. (2d)
201.

The majority of the courts, when confronted with cases
under the Jones Act, properly have treated the question
of assumption of risk as though common law negligence
and its defense, as modified by the Federal Employers’
Act, were alone involved. In re Luckenbach S. S. Co.,
16 F. (2d) 168, 171; Peterson v. Sanford Tug Co., 28 F.
(2d) 283; The Ipswich, 46 F. (2d) 136; McCahan Sugar
Co. v. Stoffel, 41 F. (2d) 651; Cronec v. Ohio R. Co., 48

65773°-—36———8
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F. (2d) 497; The Calvert, 51 F. (2d) 494; The Zealand,
49 F. (2d) 781; Stevens v. O’Brien & Co., 62 F. (2d) 633;
The Cricket, 71 F. (2d) 261; Maloney v. United States,
7 F. Supp. 14; Southern Ry. Co. v. Hermans, 44 F. (2d)
366.

State courts have likewise applied the common-law rule
of assumption of risk to actions involving maritime torts.
The State of Washington, prior to the latest decision in
this case, had in many cases permitted to the employer of
seamen or of other maritime workers the defense of
assumption of risk, both before and after the passing of
the Jones Act. Assumption of risk is and always has
been a maritime defense. The Iroquois, 194 U. S. 240;
The Cricket, 71 F. (2d) 261; Maloney v. United States,
7 F. Supp. 14.

Nor is this confined merely to risks of heavy seas or of
falling from aloft, but has been applied in many cases
prior to the Jones Act which involved unseaworthy con-
dition of ships or appliances. The Maharajah, 40 Fed.
784; The Serapis, 51 Fed. 91; The Luckenbach, 53 Fed.
662; The Saratoga, 94 Fed. 221; Jeffries v. DeHart, 102
Fed. 765; The Scandinavia, 156 Fed. 403; Globe S. S. Co.
v. Moss, 245 Fed. 54; Cunard S. S. Co. v. Smith, 255 Fed.
846, 849.

Petitioners concede that when a seaman is ordered by
his superior officer to use defective equipment, and that
order is the impelling force causing such use, there is no
assumption of the risk of danger from such use.

With but few exceptions, all of the decisions of the Cir-
cuit and Distriet Courts, and without exception all of the
decisions of this Court, indicate that the defense of
assumption of risk and the other common law defenses are
equally a part of the maritime law except in so far as the
exigencies of maritime life require an alteration; and so
far as assumption of risk is concerned, the only alteration
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required is that made necessary by the stern duty of
obedience upon the part of a seaman to orders from his
superior officers. When that factor is removed, so far as
assumption of risk is concerned there is no distinction
between maritime and common, law assumption of risk;
and the last cited cases from the Second Circuit illustrate
that where the reason for the distinction fails, the
distinetion also fails.

Mr. Wilbur Zundel, with whom Mr. Samuel B. Bassett
was on the brief, for respondent.

Mg. Jusrtice StoNE delivered the opinion of the Court.

In this case certiorari was granted because of the im-
portance of the question, to review a determination of
the Supreme Court of the State of Washington, 183 Wash.
467; 49 P. (2d) 3, that assumption of risk is not a de-
fense to an action brought under the Jones Act, 41 Stat.
1007, 46 U. S. C. § 688, to recover damages for the injury
and death of a seaman caused by a defective appliance, a
part of the equipment of a fishing vessel on which he was
employed.

The injury occurred at sea, when respondent’s intestate
was engaged in hauling in, with a power winch, the purse
line of a fishing net. During this operation the drums
of the winch, as was customary, were kept in continuous
revolution at a speed of about eighty revolutions per
minute. The two ends of the purse line, whose function
Is to purse, or close, the net at the bottom, were reeved
through blocks hanging from a davit at the side of the
vessel, from which they ran respectively to the aft and
forward drums of the winch. Decedent was stationed
at the aft drum, where his duty, like that of the winch-
man at the forward drum, was to take several turns of
his end of the purse line about the revolving drum and
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hold the line taut, so that the winch would haul it in, and
to coil the line as it came off the drum. When the rings
at the bottom of the net through which the purse line
passes came to the surface of the water, a bridle, or strap,
was passed around the net and rings and attached to block
and tackle suspended from a boom of the vessel. The
purse line is then customarily thrown off the drums, and
the net is raised higher by taking several turns about the
forward drum with the line from the block and tackle,
which then carries a load of about a ton and a half, and
hauling on it. It was at this stage of the operation that
decedent was injured. The purse line had been removed
from the forward drum, and several turns of the line from
the block and tackle, which was supporting the net, had
been taken around this drum, when, in some way which
does not clearly appear, the decedent’s leg became en-
tangled in the purse line, which was not clear of the aft
drum. Before the winch could be stopped his leg was
drawn onto the drum by the purse line, the bones were
broken and the flesh lacerated. Septicemia ensued, from
which he died.

Power was transmitted to the winch by a countershaft
connected by a chain gear drive with the main, or pro-
peller, shaft. There were two methods for starting and
stopping the winch. One was by the operation of a lever
located between decks, near the engine, which controlled
the clutch on the main shaft. The other was by a lever
located above deck, on the starboard side of the winch
frame, between the drums, by which the jaws of the
clutch connecting with the chain drive of the winch could
be engaged with the corresponding jaws of the clutch
keyed onto the main shaft. Attached to the winch frame
by a string was a forked piece of wood designed for use
as a brace to hold the winch lever in a position which
would cause the clutch to engage, and prevent its slipping
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or disengaging while the winch was in motion. When
placed in position this brace extended from a cleat on the
frame of the winch to the winch lever.

It is respondent’s contention that the clutch was so
defective, through long wear, that it would not remain
engaged without the use of the brace to hold it in posi-
tion; that the presence of the brace in position at the
moment of the accident so prevented or delayed use of
the lever at the winch that it was necessary to use the
lever below deck to disengage the clutch on the main
shaft in order to stop the winch; and that the conse-
quent delay, after the alarm was given, was the proximate
cause of decedent’s injury.

The trial court refused petitioners’ request to charge
that voluntary assumption by decedent of the risk of in-
jury by the unsafe appliance was a defense to the action,
and denied their motion for a non-suit and for a directed
verdict. It left it to the jury to say whether petitioners
had negligently failed to provide decedent with a safe
appliance with which to work, and whether such failure
was the proximate cause of the injury and death. The
state Supreme Court sustained the judgment of the trial
court upon a verdict for respondent, holding that, in the
cireumstances disclosed by the evidence, assumption of
risk is not a defense in a suit under the Jones Act.

We granted certiorari to review the ruling upon the
assumption of risk, and not for the purpose of reéxamining
the evidence of negligence and proximate cause. With re-
spect to the latter, it suffices to say that, although the
testimony was conflicting, there was evidence from which
the jury could have found that the cluteh controlled by the
lever at the winch was negligently allowed to remain in a
defective condition; that because of the defect it would
not remain engaged and the winch drums would not turn
continuously unless the lever controlling the clutch was
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held in position by the brace; that the use of the brace
to prevent the worn clutch from slipping or disengaging
rendered the winch defective, and unsafe to those required
to work in its vicinity, and that the use of the brace, and
the consequent delay in stopping the winch from the en-
gine room, when the alarm was given, was the proximate
cause of the injury and death. We do not discuss other
questions of lesser moment, including those growing out
of the alleged negligent failure of petitioners to provide
decedent with prompt and appropriate medical attention
as a contributing cause of his death, but direct our atten-
tion to the question brought here for review, whether as-
sumption of risk is a defense to suits under the Jones Act.

Since the maritime law allowed no recovery for the
wrongful death of a seaman, see Lindgren v. United
States, 281 U. S. 38, respondent’s asserted right of action
is conferred by § 33 of the Jones Act, 41 Stat. 1007, 46
U. S. C. § 688, which gives to a seaman injured in the
course of his employment, at his election, a right of action
for damages at law, with trial by jury, in which “all
statutes of the United States modifying or extending the ?
common law right or remedy in case of personal injury
to railway employees shall apply.” In case of the death |
of the seaman, as a result of the injury, it similarly gives
g right of action to his personal representatives in which
“all statutes of the United States conferring or regulating
the right of action for death in the case of railway em-
ployees shall be applicable.”

Section 1 of the Federal Employers’ Liability Act, 35
Stat. 65, 45 U. S. C. § 51, thus incorporated in the Jones
Act by reference, gives a right of recovery for the injury
or death of an employee of a common carrier by rail, in
interstate or foreign commerce, “resulting in whole or in
part from the negligence of any of the officers, agents, or
employees of such carrier, or by reason of any defect or
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insufficiency, due to its negligence, in its . . . appliances,
machinery . . . or other equipment.” By § 3 of the

Act, 45 U. S. C. § 53, contributory negligence does not
bar recovery, but is ground for apportionment of the
damages between employer and employee, and by §§ 3
and 4, 45 U. S. C. §§ 53, 54, it is provided that no em-
ployee shall be held to have been guilty of contributory
negligence or “to have assumed the risk of his employ-
ment in any case where the violation by such common
carrier of any statute enacted for the safety of employees
contributed to the injury or death of such employee.”

The Jones Act thus brings into the maritime law new
rules of liability. The source from which these rules are
drawn defines them but prescribes nothing as to their oper-
ation in the field to which they are transferred. “In that
field their strength and operation come altogether from
their inclusion in the maritime law” by virtue of the Jones
Act. The election for which it provides “is between the
alternatives accorded by the maritime law as modified and
not between that law and some non-maritime system,”
Panama Railroad Co. v. Johnson, 264 U. S. 375, 388, 389;
and see Chelentis v. Luckenbach 8. S. Co., 247 U. S. 372,
380, 381; Pacific S. S. Co. v. Peterson, 278 U. S. 130.

In applying the Federal Employers’ Liability Act, in
suits brought by railroad employees, it has been settled
by numerous decisions of this court that assumption of
risk is a defense in a suit brought to recover for injuries
resulting from defective appliances, the use of which is
not required by the Federal Safety Appliance Act, see
Seaboard Air Line Ry. Co.v. Horton, 233 U.S.492; Jacobs
v. Southern Ry. Co., 241 U. S. 229; Boldt v. Pennsylvania
R: Co.,245 U. S. 441, 445. The fact that the statute deals
with and extends a common law form of liability, provides
for its enforcement in common law courts, and prescribes
that certain common law defenses, including assumption
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of risk, shall not be available in specified cases, led to the
conclusion that such defenses, when not excluded by the
terms of the statute, are impliedly authorized.

But the Jones Act does not, by its own terms, or by
those adopted by reference from the Employers’ Liability
Act, preseribe that assumption of risk shall be a defense
to the liability imposed for injuries to seamen on navi-
gable waters, or, apart from the specific references to
the fellow servant and contributory negligence rules, pur-
port to enlarge or modify the defenses available in mari-
time law to suits brought to recover for such injuries.
In the absence of such a definite command the scope of
the new rules of liability and the nature of the defenses
to them must be ascertained by reference to their new
setting in the admiralty system.

While the martime law before the enactment of the
Jones Act permitted no recovery for injuries resulting
in the death of a seaman, or generally for injuries result-
ing from the negligence of a fellow servant or the mas-
ter,' a seaman who fell sick or was injured in the course
of his employment was entitled to “maintenance and
cure,” “at least as long as the voyage continued,” see
Pacific Steamship Co. v. Peterson, supra, and to recover
from vessel or owner indemnity for injuries due to un-
seaworthiness of the vessel or “failure to supply and to
keep in order the proper appliances appurtenant to the
ship.” These propositions were laid down in answering
certified questions in The Osceola, 189 U. S. 158, 175,
and they have often been cited with approval by this
Court. See Chelentis v. Luckenbach S. S. Co., supra, 379,

*In The Osceola, 189 U. S. 158, the Court did not answer the
certified question, whether the master is a fellow servant, since it
concluded that in any event the owners were not liable generally for
injuries resulting from negligence unless they were occasioned by
unseaworthiness or defect in appliances appurtenant to the ship,
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380; Carlisle Packing Co. v. Sandanger, 259 U. S. 255;
Pacific Steamship Co. v. Peterson, supra, 134; Lindgren
v. United States, supra.

In declaring, in The Osceola, without qualification as
to the assumption of risk, that the owner and vessel were
liable to indemnify seamen for injuries caused by unsea-
worthiness of the vessel, and that unseaworthiness em-
braced defective appliances appurtenant to the ship, this
Court adopted the pronouncements of many earlier cases
in admiralty in which the rule was applied or recognized.®
It was definitely applied by this Court in Carlisle Pack-
ing Co. v. Sandanger, supra; cf. Plamals v. S. S. Pinar del
Rio, 277 U. 8. 151, 155,

* The seaman’s right of indemnity for injuries caused by defective
appliances or unseaworthiness seems to have been a development
from his privilege to abandon a vessel improperly fitted out. The
privilege was recognized in Dizon v. The Cyrus, 2 Pet. Adm. 407
(D. C. Pa. 1789), where it was held that the law will imply an
engagement to the mariners that “the ship shall be furnished with
all the necessary and customary requisites for navigation, or, as the
term is, shall be found seaworthy.” This case was relied on in
several early cases recognizing the seaman’s right to consequential
damages for injuries resulting from faulty equipment. Halverson v.
Nisen, 3 Saw. 562; The Noddleburn, 28 Fed. 855; The Lizzie Frank,
31 Fed. 477; and see The Wenonah, 1 Hask. 606. The rule that
unseaworthiness releases the seaman from his contract is of uncer-
tain origin, but it is closely related to the master’s obligation to owner
and shipper that the vessel be well equipped and ballasted. See
Marine Ordinances of Louis XIV, Book II, Art. VIII, Moloy, De Jure
Maritimo et Navali, (7th ed. 1722) p. 223. The seaman’s right of
indemnity was sustained in The City of Alezandria, 17 Fed. 390;
The Edith Godden, 23 Fed. 43; Olson v. Flavel, 34 Fed. 477; The
A. Heaton, 43 Fed. 592; The Frank and Willie, 45 Fed. 494; The
Julia. Fowler, 49 Fed. 277. A seaman was denied recovery for in-
juries in Couch v. Steele, 3 El. & Bl. 402 (1853), on the ground that
the owner owed to seamen no duty to make the vessel seaworthy.
This case was disapproved in The Noddleburn, supra, 857, which
allowed recovery for an injury due to defective rigging, The Mer-
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Before the Jones Act contributory negligence was
ground for mitigation of damages in suits brought by sea-
men to recover for injuries attributable to defective equip-
ment, see The Wanderer, 20 Fed. 140; Olson v. Flavel,
34 Fed. 477, overruling Peterson v. The Chandos, 4 Fed.
645; The Frank and Willie, 45 Fed. 494 ; The Julia Fowler,
49 Fed. 277; John A. Roebling’s Sons Co. v. Erickson,
261 Fed. 986, 987; Cricket S. S. Co. v. Parry, 263 Fed.
523; Storgard v. France & Canada 8. S. Corp., 263 Fed.
545; Panama R. Co. v. Johnson, 289 Fed. 964, aff’d 264
U. S. 375. But no American case appears to have recog-
nized assumption of risk as a defense to such a suit. In
numerous cases this defense was either denied or ignored
in circumstances plainly calling for its application had it
been available. Halverson v. Nisen, 3 Saw. 562; The
Edith Godden, 23 Fed. 43; The Julia Fowler, supra; The
Noddleburn, 28 Fed. 855; Olson v. Flavel, supra; The
A. Heaton, 43 Fed. 592; Lafourche Packet Co. v. Hender-
son, 94 Fed. 871; Globe 8. 8. Co. v. Moss, 245 Fed. 54;
The Colusa, 248 Fed. 21; Cricket S. S. Co. v. Parry, supra.

The seaman assumes the risk normally incident to his
perilous calling, see The Iroquots, 194 U. S. 240, 243;
Cricket S. S. Co. v. Parry, supra, but it has often been
pointed out that the nature of his calling, the rigid dis-
cipline to which he is subjeet, and the practical difficulties
of his avoiding exposure to risks of unseaworthiness and

chant Shipping Aect of 1876, 39-40 Viet. Ch. 80, § 5, provided that
there should be imported into every contract of service between the
owner of the vessel and the seamen on board an implied obligation
“that the owner of the ship and the master, and every agent charged
with the loading of the ship or the preparing thereof for sea or the
sending thereof to sea shall use all reasonable means to insure the
seaworthiness of the ship for the voyage at the time when the voyage
commences and to keep her in a seaworthy condition for the voyage
during the same.” See Hedley v. Pinkney & Sons S. S. Co., [1894]
A. C. 222, strictly construing this statute,

N e
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defective appliances, make such a defense, as distinguished
from contributory negligence, see Seaboard Air Line Co.
v. Horton, supra, 503, peculiarly inapplicable to suits by
seamen to recover for the negligent failure to provide a
seaworthy ship and safe appliances. See The Colusa,
supra, 24, 25; Cricket S. S. Co. v. Parry, supra, 526;
Grimberg v. Admiral Oriental S. S. Line, 300 Fed. 619,
621; U. S. Shipping Board E. F. Corp. v. O’Shea, 55 App.
D.C.300; 5 F. (2d) 123, 125; States S. S. Co. v. Berglann,
41 F. (2d) 456, 457.

Like considerations, and others to be mentioned, re-
quire a like conclusion with respect to the modified and in
some respects enlarged liability imported into the mari-
time law by the Jones Act. The legislation was remedial,
for the benefit and protection of seamen who are pecu-
liarly the wards of admiralty. Its purpose was to enlarge
that protection, not to narrow it. Cf. Chelentis v. Luck-
enbach S. 8. Co., supra. Its provisions, like others of the
Merchant Marine Act, of which it is a part, are to be lib-
erally construed to attain that end, see Cortes v. Baltimore
Insular Line, 287 U. 8. 367, 375; Jamison v. Encarnacion,
281 U. 8. 635, 639; Alpha 8. 8. Corp. v. Cain, 281 U. 8.
642; Warner v. Goltra, 293 U. S. 155, 157, 160, and are to
be interpreted in harmony with the established doctrine
of maritime law of which it is an integral part. The
denial in the Federal Employers’ Liability Act of the de-
fense of assumption of risk refers only to suits founded
on the Federal Safety Appliance Act, applicable alone to
railroads. It can raise no inference as to the availability
of the defense in suits brought to recover for injuries to
seamen. No provision of the Jones Act is inconsistent
with the admiralty rule as to assumption of risk. The
purpose and terms of the Act and the nature of the juristic
field in which it is to be applied, preclude the assumption
that Congress intended, by its adoption, to modify that
rule by implication. Such has been the conclusion
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reached generally by the lower federal courts, although
not with entire unanimity.’

Affirmed.

BEADLE v». SPENCER.

CERTIORARI TO THE SUPREME COURT OF CALIFORNIA.

No. 676. Argued March 31, 1936.—Decided April 27, 1936.

1. The provisions of the Employers’ Liability Act specifically impos-
ing liability for injuries caused by negligence of officers and fellow
employees, or by defects in equipment due to negligence, were
adopted for the maritime law by the Jones Act, 46 U. S. C. 388.
RASIOR

2. Assumption of risk is not a defense to a suit brought under the
Jones Act by one who is a seaman according to the maritime law,
for personal injuries resulting from negligent failure of the master
to provide safe appliances or a safe place in which to work., The
Arizona, ante, p. 110, followed. P. 129,

3. This rule applies although the injured seaman was employed on
a coasting vessel which was in port at the time of his accident.
P. 129,

4. It is unnecessary to decide in this case whether employees on a
vessel who are not seamen according to the maritime law, but who
have been given the status of seamen for the purpose of enabling
them to bring suit under the Jones Act, see International Stevedor-
ing Co. v. Haverty, 272 U. S. 50, are entitled to the immunity from
the defense of assumption of risk accorded by the maritime law to
seamen. P, 130,

* Denying the defense: Grimberg v. Admiral Oriental S. S. Line,
300 Fed. 619; U. 8. Shipping Board E. F. Corp. v. O’Shea, 55 App.
D. C. 300; 5 F. (2d) 123; Coast S. 8. Co. v. Brady, 8 F. (2d) 16;
Zinnel v. U. 8. Shipping Board E. F. Corp., 10 F. (2d) 47; Howarth
v. U. S. Shipping Board E. F. Corp., 24 F. (2d) 374; Masjulis v.
U. 8. Shipping Board E. F. Corp., 31 F. (2d) 284; States S. S. Co.
v. Berglann, 41 F. (2d) 456; United States v. Boykin, 49 F. (2d) 762;
Ives v. United States, 58 F. (2d) 201; Pittsburgh S. S. Co. v. Palo,
64 F. (2d) 198; Hanson v. Luckenbach S. S. Co., 65 F. (2d) 457;
The New Berne, 80 F. (2d) 244. Contra: The Ipswich, 46 F. (2d)
136; Stevens v. R. O’Brien & Co., 62 F. (2d) 632,
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5. Contributory negligence is not a defense to a suit brought either
under the Jones Act or under the maritime law for injuries
attributable to negligently defective equipment. It is ground only
for apportionment of the damages. P. 130.

4 Cal. (2d) 313; 48 P. (2d) 678, affirmed.

CErTIORARI, 297 U. S. 701, to review the affirmance of
a judgment for damages in an action by a seaman who
was injured by falling into a hatch.

Mr. Harold M. Sawyer for petitioner.

Upon the authority of Pryor v. Williams, 245 U. S. 43;
Southern Ry. Co. v. Hermans, 44 F. (2d) 366; and Holy
Cross Gold Mining Co. v. O’Sullivan, 27 Colo. 237, the
Distriet Court of Appeal held that in' the instant case,
under the pleadings and the evidence, the jury should
have been instructed with regard to the defense of
assumption of ordinary risks and hazards of the employ-
ment and the legal effect thereof, and because of the fail-
ure so to instruct, reversed the judgment of the trial court.

It has been repeatedly urged throughout this litigation
that the above authorities involve injuries sustained in
the operation of railroads, and that consequently these
authorities furnish no rule whatever for the application
of the doctrine of assumption of the risk of the ordinary
and obvious hazards in the case of seamen suing under
the Jones Act.

Long before the Jones Act was passed, this Court said,
in the case of The Iroquois, 194 U. S. 240: “A seafaring
life is a dangerous one. Accidents of this kind are pecul-
larly liable to occur and the general principle of law that
a person entering a dangerous employment is regarded as
assuming the ordinary risks of such employment is pecul-
iarly applicable to the case of seamen.”

There can be no doubt that the defense of assumption
of the risk in suits brought by seamen prior to the pas-
sage of the Jones Act was available to their employers.
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It is true that some of the inferior federal and state
courts have held that the entire doctrine of assumption of
the risk is not applicable to seamen because of the pecu-
liarities of their occupation which distinguish it from land
occupation. The chief distinction between the two occu-
pations is that the seaman at sea is acting under orders,
disobedience to which may imperil the safety of vessel,
persons on board, and the cargo. But in this case the
respondent occupied no such position. He was on a vessel
moored at a dock discharging cargo. He was injured early
on Monday morning, having been ashore since the pre-
ceding Saturday afternoon. He had not signed articles
and could have quit his job at any time he liked without
penalty or forfeiture. Under these circumstances there is
no occasion for relaxing the rule of assumption of the risk
because the reason upon which such relaxation is based
does not exist. Other courts have found no difficulty in
applying the rule of assumption of the risk in cases under
the Jones Act where, as here, the seaman was not acting
under compulsion. Skolar v. Lehigh Valley Ry. Co., 60 F.
(2d) 893; Scheffler v. Moran Towing Co., 1934 A. M. C.
441.

It is therefore submitted that when Congress saw fit
to enlarge the privileges of seamen by conferring upon
them the same rights and remedies as were conferred
upon employees in interstate commerce by the Federal
Employers’ Liability Act, it fully intended to reserve to
the maritime employer the same defense of assumption of
risk that had been reserved to the land employer.

Mr. John L. McNab submitted for respondent.

MR. Justice SToNE delivered the opinion of the Court.

In this case certiorari was granted to review a ruling of
the Supreme Court of California, 4 Cal. (2d) 313; 48 P.
(2d) 678, that assumption of risk is not a defense to a suit
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brought by a seaman under the Jones Act, 41 Stat. 1007,
46 U. 8. C. § 688, to recover for personal injuries due to the
negligent failure of the officers of the vessel to provide
him with a safe place in which to work.

Respondent was employed by petitioner as a seaman on
a coasting vessel. While engaged in unloading lumber
from the deck he was injured by a fall into an open hatch.
On the trial there was evidence from which the jury could
have found that the deck of the vessel, from the bulwarks
to within about forty inches of either side of the hatch
coamings, was loaded with heavy timbers, and that the
remaining deck space, at the sides of the hatch, was loaded
with loose lumber, consisting of pieces 2”7 x 3”7 and
1”7 x 12”7, to a height five or six feet above the deck; that
this lighter lumber, or a substantial part of it, had been
loaded in sling loads, without re-piling, in such negligent
fashion as to render it unstable; that the pile of lumber,
with the open hatch alongside, constituted an unsafe place
to work for those required to go upon it, as the master
knew; and that the upper part of the pile of lumber, on
which respondent was standing in order to adjust a sling
about some of the lumber to be unloaded, toppled over
because of its instability, throwing him through the open
hatch into the hold and causing the injuries complained
of. The trial court refused requests to charge that
assumption of the risk by respondent was a defense, but
left it to the jury to say whether there was negligent fail-
ure of the master to provide a safe place for the respond-
ent to work, and whether the failure was the proximate
cause of the injury. It reduced the jury’s verdict for re-
spondent and gave judgment accordingly, which the state
supreme court sustained.

Numerous grounds for reversal are urged here, of which
only two require our notice. One is petitioner’s conten-
tion that even though assumption of risk is not generally
a defense to a suit brought under the Jones Act, it must
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be deemed available where, as in the present case, the
injured seaman is employed on a coasting vessel which
was in port at the time of the accident. It is argued that
as he was not required to sign articles, 18 Stat. 64, 46
U.S. C. § 544, compare 46 U. S. C. § 563, and consequently
was not subject to the punishment for desertion presecribed
by 46 U. S. C. §§ 701-713, he was free to avoid the risk
by leaving the vessel and his employment. The other
objection is that the trial court erred in refusing peti-
tioner’s request to charge that if the jury should find that
respondent, in placing the sling underneath the lumber,
“chose to perform the act in a dangerous manner such as
stepping too near the edge of the deck load when there
was a safe method of doing the work involving no risk of
the edge of the deck load giving away, then the plaintiff
cannot recover.”

1. The effect of the Jones Act in bringing into the mari-
time law new rules of liability prescribed by the Federal
Employers’ Liability Act, has been considered in The
Arizona, decided this day, ante, p. 110, and does not require
extended discussion here. The injury resulting to the em-
ployee from the negligently piled lumber, in proximity to
the open hatch, is made actionable by the Jones Act, by its
adoption for the maritime law of the provisions of the
Employers’ Liability Act, which specifically imposes lia-
bility for negligence of officers and fellow employees, and
for defects in equipment due to negligence. See Zinnel v.
U. 8. Shipping Board E. F. Corp., 10 F. (2d) 47; The Val-
darno, 11 F. (2d) 35; Howarth v. U. S. Shipping Board
E.F.Corp., 24 F. (2d) 374; Hanson v. Luckenbach S. S.
Co., 65 F. (2d) 457. Before the enactment of the Jones
Act it was recognized that a “failure to supply and keep
in order the proper appliances appurtenant to the ship”
is equivalent to unseaworthiness, and that it was likewise
actionable under the maritime law, if it caused injury to a
seaman. See The Osceola, 189 U. S. 158, 175. Judge
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Addison Brown, sitting in admiralty, had allowed recovery
to a seaman for injuries received in unloading lumber in
circumstances substantially like the present, in The Frank
and Willie, 45 Fed. 494, cited with approval in The Osce-
ola, supra, 174. See also Carlisle Packing Co. v. San-
danger, 259 U. 8. 255; Olson v. Flavel, 34 Fed. 477.

2. Tt is unnecessary to repeat here the reasons given
in the opinion in The Arizona, supra, for our conclusion
that assumption of risk is not a defense to a suit brought
by a seaman under the Jones Act for negligent failure
of the master to provide safe appliances or a safe place
in which to work. Those reasons neither require nor
admit of a different rule because of the circumstances of
respondent’s employment on which the petitioner relies.
The rules, peculiar to admiralty, of liability for injuries
to seamen or others, are as applicable when the injury
oceurs upon a vessel in port as when at sea, although the
common law may apply a different rule to an injury
similarly inflicted on the wharf to which the vessel is
moored. The Frank and Willie, supra; and see Northern
Coal & Dock Co. v. Strand, 278 U. S. 142; Nogueira v.
New York, N. H. & H. R. Co., 281 U. S. 128; Baizley
Iron Works v. Span, 281 U. S. 222; Employers’ Liability
Assurance Corp. v. Cook, 281 U. S. 233; Uravic v. Jarka
Co: 2820, 8. 234.

Nor do we perceive any adequate ground for judicial
relaxation of the admiralty rule, applicable under the
Jones Act, that assumption of risk is not a defense to a suit
to recover for injury to a seaman resulting from unsea-
worthiness or defective equipment, because he chances to
be in some measure less amenable to the iron discipline
of the sea than others who go upon foreign voyages.
Even so his freedom to avoid the risk is far from com-
parable to that of the employee on land where the defense

of assumption of risk originated and has been maintained.
65773°—36———9
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No such distinction appears to have been recognized in
the maritime law. And we discern nothing in the pur-
pose or in the language of the Jones Act or in the rules of
liability which it prescribes to suggest that Congress un-
dertook to introduce such a distinction into the maritime
law.

It is unnecessary to decide whether employees on a
vessel who are not seamen according to the maritime law,
but who have been given the status of seamen for the pur-
pose of enabling them to bring suit under the Jones Act,
see International Stevedoring Co. v. Haverty, 272 U. S.
50, are entitled to the immunity from the defense of as-
sumption of risk accorded by the maritime law to seamen.
Cf. Scheffler v. Moran Towing & Transportation Co.,
68 F. (2d) 11; Skolar v. Lehigh Valley R. Co., 60 F.
(2d) 893.

3. We find no prejudicial error in the refusal to give
the requested charge as to the respondent’s use of the
sling. The trial judge did charge the jury that there
could be no recovery unless it found that negligence of
petitioner was the cause of the injury. Respondent was
using the defectively piled lumber as a platform on
which to stand when adjusting the sling under some of
the lumber about to be unloaded. There is no sugges-
tion in the evidence or by petitioner’s requests that he
could have stood elsewhere when performing that opera-
tion, or that he had any choice but to do his work there
or leave the vessel. It may be that he was negligent in
standing at one point rather than at another upon the
unsafe pile of lumber, see Seaboard Air Line Ry. Co. v.
Horton, 233 U. 8. 492; cf. The Frank and Willie, supra,
and that an instruection as to the effect of his negligence
would have been appropriate. But we think the charge
in the form requested, so far as applicable to the evi-
dence, and in view of that actually given, amounted to
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no more than a request to charge that his negligence
was a defense. Contributory negligence is not a defense
to a suit brought either under the Jones Act or under the
maritime law for injuries attributable to negligently de-
fective equipment. Under both it is ground only for
apportionment of the damage, see The Frank and Wallze,
supra; 35 Stat. 66, 45 U. S. C. § 53. So far as the record
discloses petitioner made no request for an instruction as
to apportionment of the damage.

Affirmed.

INTERNATIONAL BUSINESS MACHINES CORP.
v. UNITED STATES.

APPEAL FROM THE DISTRICT COURT OF THE UNITED STATES
FOR THE SOUTHERN DISTRICT OF NEW YORK.

No. 758. Argued April 8 1936.—Decided April 27, 1936.

Section 3 of the Clayton Act declares it unlawful for any person
engaged in commerce to lease machinery “whether patented or
unpatented” on the condition that the lessee shall not use sup-
plies or other commodities of the lessor’s competitor, where the
effect of the condition “may be” to lessen competition substan-
tially or tend to create a monopoly. Held:

1. The prohibition is violated by a condition requiring a lessee
to operate the leased machine only with supplies from the lessor,
since this, in effeet, precludes the use of supplies of a competitor.
P. 134.

2. While the section does not purport to curtail the patent
monopoly of the lessor, the prohibition of tying clauses is not lim-
ited to unpatented supplies but includes also supplies which have
been patented to the lessor either separately or in combination
with the patented machine. P. 136.

3. Assuming that, by implied exception, a tying clause would
not violate the provision, though it tended to create a monopoly,
if its purpose and effect were to protect the good will of the lessor
in the leased machines, there is no basis for the exception where
the substantial benefit of the clause to the lessor is in the elimina-
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tion of competition and where it does not appear that protection
of his good will cannot be achieved by methods that do not tend
to monopoly and are not otherwise unlawful. P. 138.

13 F. Supp. 11, affirmed.

AppEAL from a decree enjoining, as contrary to the
Clayton Act, certain clauses which the appellant had been
placing in its leases of tabulating machines, requiring the
use of tabulating cards of its own manufacture.

Messrs. Martin A. Schenck and Drury W. Cooper, with
whom Mr. Edward Cornell was on the brief, for appellant.

Assistant Attorney General Dickinson, with whom So-
licitor General Reed and Messrs. Charles H. Weston and
George P. Alt were on the brief, for the United States.

Mg. Justick STONE delivered the opinion of the Court.

This is an appeal, § 238 of the Judicial Code, from so
much of a decree of a District Court for Southern New
York as enjoins the appellant from leasing its tabulating
and other machines upon the condition that the lessees
shall use with such machines only tabulating cards manu-
factured by appellant, as a violation of § 3 of the Clayton
Act, 38 Stat. 731,15 U, 8. C. § 14.

The Government brought the suit against appellant
and three other corporations, all manufacturers of ma-
chines performing substantially the same functions as
appellant’s, to restrain the use by each of the defend-
ants of a specified type of lease of their machines as a
violation of the Clayton Act, and to declare void under
the Sherman Act a contract into which they had entered,
by which each agreed to use that type of lease, and not
to solicit the lessees of machines of the others to purchase
tabulating cards which it manufactures. The case was
tried upon the pleadings and a stipulation of faets, in
which the defendants consented to a decree cancelling
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their agreement with each other. Two of the defendants
have been eliminated from the suit, one by dissolution
and the other by merger with appellant. A third defend-
ant, Remington Rand, Inc., has stipulated that the decree
to be entered against it shall conform to that entered
against appellant upon this appeal.

Appellant’s machines and those of Remington Rand,
Ine., are now the only ones on the market which perform
certain mechanical tabulations and computations, without
any intervening manual operation, by the use in them
of cards upon which are recorded data which are the sub-
jeet of tabulation or computation. Appellant manufac-
tures three types of machines, known as punching ma-
chines, sorters and tabulators. The punching machines
are used to perforate cards, called tabulating cards, in
such manner that the positions of the perforations indi-
cate numerical or other data. When the cards are passed
through the sorter or tabulator, control of its mechanism
is effected by electrical circuits established by contacts
through the perforations. The cards are thus made per-
manent records of information, and by the perforations
are given such form that they may be used, as often as
required, to control the function of the machines through
which they are passed. The sorting machines are used
to sort the perforated cards so as to classify them by the
selection and segregation, in the desired manner, of those
signifying any particular type of information. The tab-
ulating machines are used to record the information de-
noted by the perforated cards or to make computations
based upon it. In the Remington Rand machines the
control is not electrical, but is accomplished by the use
of ecards which admit of the movement, into the perfora-
tions, of small pins which, by linkage, guide the mechani-

cal operation of the machine so as to effect the desired
result,
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To insure satisfactory performance by appellant’s ma-
chines it is necessary that the cards used in them con-
form to precise specifications as to size and thickness,
and that they be free from defects due to slime or carbon
spots, which cause unintended electrical contacts and
consequent inaccurate results. The cards manufactured
by appellant are electrically tested for such defects.

Appellant leases its machines for a specified rental and
period, upon condition that the lease shall terminate in
case any cards not manufactured by the lessor are used in
the leased machine. A special form of lease has been
granted to the Government by which it is permitted to
use cards of its own manufacture upon paying a 15%
increase in the rental of the leased machines, but upon
condition that the lease shall be terminable if the Govern-
ment uses such cards without payment of the additional
rental.

Appellant insists that the condition of its leases is not
within the prohibition of the Clayton Act, and it has
assigned as error the conclusion of the district court that
the condition tends to create monopoly. But its prin-
cipal contentions are that its leases are lawful because
the protection secured by the condition does not extend
beyond the monopoly which it has acquired by patents
on the cards and on the machines in which they are used,
and that in any case the condition is permissible under
§ 3 of the Clayton Act because its purpose and effect are

_only to preserve to appellant the good will of its patrons
by preventing the use of unsuitable cards which would
interfere with the successful performance of its machines.

1. Section 3 of the Clayton Act, so far as it is appli-
cable to the present case, provides that “It shall be un-
lawful for any person engaged in commerce, in the course
of such commerce, to lease . . . machinery . . . whether
patented or unpatented, for use . . . within the United
States . . . on the condition . . . that the lessee . .
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shall not use . . . supplies or other commodities of a
competitor . . . , where the effect of such lease . . . or
such condition . . . may be to substantially lessen com-

petition or tend to create a monopoly in any line of com-
merce.”” The statute thus in precise terms makes
unlawful a condition that the lessee shall not use the
supplies or commodities of a competitor of the lessor if
the effect of the condition “may be” to lessen competition
substantially, or if it tends to create a monopoly.

Little need be said of the contention that the condi-
tion of appellant’s leases does not infringe these prohibi-
tions. It is true that the condition is not in so many
words against the use of the cards of a competitor, but
is affirmative in form, that the lessee shall use only appel-
lant’s cards in the leased machines. But as the lessee
can make no use of the cards except with the leased ma-
chines, and the specified use of appellant’s cards pre-
cludes the use of the cards of any competitor, the condi-
tion operates in the manner forbidden by the statute.
See United Shoe Machinery Co. v. United States, 258
U. S. 451, 457, 458; compare Federal Trade Comm’n v.
Sinclair Refining Co., 261 U. S. 463, 474. A different
question is presented from that in the Sinclair case,
where a wholesale distributor of gasoline leased gasoline
pumps to retail dealers with the stipulation that they
should not be used for the pumping of gasoline of the
lessor’s competitors. As the only use made of the gaso-
line was to sell it, and as there was no restraint upon the
purchase and sale of competing gasoline, there was no
violation of the Clayton Act.

The coneclusion of the trial court that appellant’s leases
infringe the monopoly provisions of the section does not
want for support in the record. The agreed use of the
“tying clause” by appellant and its only competitors, and
the agreement by each of them to restrict its competition
in the sale of cards to the lessees of the others, have oper-
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ated to prevent competition and to create a monopoly in
the production and sale of tabulating cards suitable for
appellant’s machines, as the district court found. The
commerce in tabulating cards is substantial. Appellant
makes and sells 3,000,000,000 cards annually, 81% of the
total, indicating that the sales by the Remington Rand
company, its only competitor, representing the remain-
ing 19%, are approximately 600,000,000. It is stipulated
that appellant derives a “substantial” profit from its card
sales. The gross receipts from its machines during the
past ten years have averaged $9,710,389 a year, and an
average of $3,192,700 has been derived annually from
the sale of its cards. These facts, and others, which we
do not stop to enumerate, can leave no doubt that the
effect of the condition in appellant’s leases “may be to
substantially lessen competition,” and that it tends to
create monopoly, and has in fact been an important and
effective step in the creation of monopoly.

2. On the trial appellant offered to prove its ownership
of patents which, it asserts, give it a monopoly of the
right to manufacture, use and vend the cards, separately,
and in combination with its sorting and tabulating ma-
chines, of which, it insists, they are a part. It argues
that the condition of its leases is lawful because it does
not enlarge the monopoly secured by the patents, and
that the trial court erred in refusing to consider appel-
lant’s patent monopoly as a defense to the suit.

Appellant’s patents appear to extend only to the cards
when perforated, and to have no application to those
which the lessees purchase before they are punched. The
contention is thus reduced to the dubious claim that the
sale of the un-punched cards is a contributory infringe-
ment of the patents covering the use of perforated cards
separately and in combination with the machines. See
Carbice Corporation v. American Patents Development
Corp., 283 U. S. 27; Motion Picture Patents Co. v. Uni-
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versal Film M{fg. Co., 243 U. S. 502; McGrath Holding
Corp. v. Anzell, 58 F. (2d) 205; cf. Leeds & Catlin Co. v.
Victor Talking Machine Co., 213 U. 8. 325.

But we do not place our decision on this narrow ground.
We rest it rather on the language of § 3 of the Clayton Act
which expressly makes tying clauses unlawful, whether
the machine leased is “patented or unpatented.” The
section does not purport to curtail the patent monopoly
of the lessor or to restrict its protection by suit for in-
fringement. But it does in terms deny to the lessor of
a patented, as well as of an unpatented machine, the bene-
fit of any condition or agreement that the lessee shall
not use the supplies of a competitor. The only purpose
ot effect of the tying clause, so far as it could be effectively
applied to patented articles, is either to prevent the use,
by a lessee, of the product of a competitor of the lessor,
where the lessor’s patent, prima facie, embraces that
product, and thus avoid judicial review of the patent, or
else to compel its examination in every suit brought to
set aside the tying clause, although the suit could usually
result in no binding adjudication as to the validity of the
patent, since infringement would not be in issue. The
phrase “whether patented or unpatented” would seem
well chosen to foreclose the possibility of either
alternative.

When Congress had before it the bill which became § 3
of the Clayton Act, it was familiar with the decision of
this Court in Henry v. A. B. Dick Co.,224 U. 8. 1, and with
the contentions made in United States v. United Shoe
Machinery Co., 247 U. S. 33, then pending before this
Court—cases in which it was held that a tying clause could
lawfully be extended to unpatented supplies for a leased
patented machine. Cong. Rec., Vol. 51, Part 14, 63rd
Cong., 2d Sess., 14,089 ff.; see Henderson, The Federal
Trade Commission, 30. One purpose of § 3 undoubtedly
was to prevent such use of the tying clause. United Shoe
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Machinery Co. v. United States, 258 U. S. 451. But the
debates on § 3, on the floor of the Senate, disclose that it
was well known to that body that one of the contentions
in the pending cause, United States v. United Shoe
Machinery Co., 247 U. S. 33, was that it was permissible,
in any circumstances, for a lessor to tie several patented
articles together. They show that the proponents of the
bill were as much concerned that that practice should be
prohibited as that the tying of non-patented to patented
articles should be ended. Cong. Rec., Vol. 51, Part 14,
63rd Cong., 3d Sess., 14275. The phrase, “whether
patented or unpatented” as used in § 3 is as applicable to
the one practice as to the other. It would fail of the
purpose which it plainly expresses if it did not operate to
preclude the possibility of both, and to make the validity
of the tying clause a matter to be determined independ-
ently of the protection afforded by any monopoly of the
lessor. Such, we think, must be taken to be the effect of
the section unless its language and history are to be dis-
regarded. Under its provisions the lawfulness of the tying
clause must be ascertained by applying to it the stand-
ards prescribed by § 3 as though the leased article and its
parts were unpatented.

3. Despite the plain language of § 3, making unlawful
the tying clause when it tends to ereate a monopoly,
appellant insists that it does not forbid tying clauses
whose purpose and effect are to protect the good will
of the lessor in the leased machines, even though mo-
nopoly ensues. In support of this contention appellant
places great emphasis on the admitted fact that it is
essential to the successful performance of the leased
machines that the cards used in them conform, with rela-
tively minute tolerances, to specifications as to size, thick-
ness and freedom from defects which would affect ad-
versely the electrical circuits indispensable to the proper
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operation of the machines. The point is stressed that
failure, even though occasional, to conform to these re-
quirements, causes inaccuracies in the functioning of the
machine, serious in their consequences and difficult to
trace to their source, with consequent injury to the repu-
tation of the machines and the good will of the lessors.
There is no contention that others than appellant cannot
meet these requirements. It affirmatively appears, by
stipulation, that others are capable of manufacturing
cards suitable for use in appellant’s machines, and that
paper required for that purpose may be obtained from the
manufacturers who supply appellant. The Remington
Rand company manufactures cards suitable for its own
machines, but since it has been barred by the agreement
with appellant from selling its cards for use in appellant’s
machines, its cards are not electrically tested. The Gov-
ernment, under the provisions of its lease, following its
own methods, has made large quantities of the cards,
which are in successful use with appellant’s machines.
The suggestion that without the tying clause an adequate
supply of cards would not be forthcoming from competi-
tive sources is not supported by the evidence. “The very
existence of such restrictions suggests that in its absence
a competing article of equal or better quality would be
offered at the same or at a lower price.” Carbice Cor-
poration v. American Patents Development Corp., supra,
32, Note 2, quoting Vaughan, Economics of Our Patent
System, 125, 127. Appellant’s sales of cards return a
substantial profit and the Government’s payment of 15%
increase in rental to secure the privilege of making its
own cards is profitable only if it produces the cards at a
cost less than 55% of the price charged by appellant.
Appellant is not prevented from proclaiming the vir-
tues of its own cards or warning against the danger of
using, in its machines, cards which do not conform to the




140 OCTOBER TERM, 1935.

Opinion of the Court. 208 U.8S.

necessary specifications, or even from making its leases
conditional upon the use of cards which conform to them.
For aught that appears such measures would protect its
good will, without the creation of monopoly or resort to
the suppression of competition.

The Clayton Act names no exception to its prohibition
of monopolistic tying clauses. Even if we are free to
make an exception to its unambiguous command, see
United States v. United Shoe Machinery Co., 264 Fed.
138, 167;* Auto Acetylene Light Co. v. Prest-O-Lite Co.,
276 Fed. 537; Pick Manufacturing Co. v. General Motors
Corp., 80 F. (2d) 641; cf. Radio Corporation v. Lord, 28
F. (2d) 257, we can perceive no tenable basis for an excep-
tion in favor of a condition whose substantial benefit to
the lessor is the elimination of business competition and
the creation of monopoly, rather than the protection of
its good will, and where it does not appear that the latter
can not be achieved by methods which do not tend to
monopoly and are not otherwise unlawful.

Affirmed.

MRg. Justice RoBERTS took no part in the consideration
or decision of this case.

*In this case the Government sought no review of the determina-
tion of the district court that the tying clause was valid so far as it
requires lessees to purchase of the lessor supplies and parts of the
leased machines. See United Shoe Machinery Co. v. United States,
258 U, 8. 451.
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TIPTON ». ATCHISON, TOPEKA & SANTA FE
RAILWAY CO.

CERTIORARI TO THE CIRCUIT COURT OF APPEALS FOR THE
NINTH CIRCUIT.

No. 664. Argued March 31, 1936.—Decided April 27, 1936.

1. The remedy of an employee of a railway which is a highway of
interstate commerce for personal injuries suffered while he is
engaged about intrastate transportation, and caused by a breach of
the Federal Safety Appliance Acts, is the remedy afforded by the
common or statutory law of the State. P. 146.

2. In such cases, the State is at liberty to afford any appropriate
remedy for breach of the duty imposed by the federal Acts, includ-
ing the remedy of workmen’s compensation; and the state law on
the subject is binding on the federal courts. P. 147.

3. In California, the exclusive remedy in such cases is under the state
workmen’s compensation act. P. 149.

4. A construction of a state statute by the state courts resulting from
their erroneous conception of federal statutes, is not binding on the
federal courts. P. 151.

78 F. (2d) 450, affirmed,

CertIORARI, 297 U. 8. 700, to review the affirmance of a
judgment dismissing an action by a railway employee
against the Railway Company to recover damages for per-
sonal injuries alleged to have been caused by a defective
coupling on a freight car, used in violation of the Federal
Safety Appliance Acts.

Mr. Herman A. Bachrack submitted for petitioner.

It is now beyond dispute that the Safety Appliance Acts
apply to cars in use on a highway of interstate commerce
regardless of the type of commerce (interstate or intra-
state) in which the cars are being used. Texas & Pacific
Ry. Co. v. Rigsby, 241 U. 8. 33; Moore v. Chesapeake &
Ohio Ry. Co.,291 U. S.205; 45 U.S. C. 8.

It is also beyond dispute that the duty thus laid upon
the railroad gives rise to a correlative right in favor of an
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employee proximately injured by reason of a violation of
this duty regardless of the type of commerce in which the
employee was engaged when injured. Cases supra; Fair-
port, P. & E. Ry. v. Meredith, 292 U. S. 589; United
States v. California, 297 U. S. 175.

Since this right is a creation of the federal statute, it
must be conceded that, if the remedy is also a creation of
the federal statute, no mandatory state Workmen’s Com-
pensation Act can destroy either. Ward v. Erie R. Co.,
230 N. Y. 230, cert. den., 256 U. 8. 696, and cases cited.

Assuming that the remedy afforded for the violation
of the duty is not a creation of federal law, but has been
left to the States, the question still remains as to whether
or not the State can abrogate the right of action given by
the common law by adopting a compulsory compensation
act.

From the decision of this Court in Texas & Pacific Ry.
Co. v. Rigsby, 241 U. S. 33, to the decisions of this Court
during the 1933 October Term hereinafter referred to, it
was the almost unanimous opinion of the bar and of the
federal and state bench that the right and the remedy
were creations of the federal statute. The arguments
proving the basic soundness of this position and the rea-
sons therefor are set forth in the Rigsby case, supra, and
are clearly expressed in the majority opinion of the Court
of Appeals of New York in Ward v. Erie R. Co., supra.

This view has been adhered to in the following cases
involving compulsory compensation acts: McMahon v.
Montour R. Co., 270 U. S. 628; Ross v. Schooley, 257
Fed. 290, cert. den., 249 U. S. 615; Ward v. Erie R. Co.,
230 N. Y. 230, cert. den., 256 U. S. 696; Geraghty v. Le-
high Valley Ry. Co., 70 F. (2d) 300; Leuthe v. Erie R.
Co., 12 F. Supp. 161; Miller v. Reading Co., 292 Pa. 44;
Kenna v. Calumet, H. & S. E. R. Co., 284 111. 301; Flani-
gan v. Hines, 108 Kan. 133; Kraemer v. Chicago & N. W.
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R. Co., 148 Minn. 310; Southern Pacific Co. v. Hender-
son, 208 S. W. 561 (Tex.).

A contrary view is expressed in Delaware, L. & W. R.
Co. v. Peck, 225 Fed. 261, but a different conclusion was
reached in Ross v. Schooley, 257 Fed. 290, cert. den., 249
U. S. 615. See Director General v. Ronald, 265 Fed. 138,

That the view hereinbefore set forth has been univer-
sally adopted and that the rule so laid down has become a
settled principle of law, upon which rights have rested
for many many years, is shown by the great body of re-
ported cases that have followed the theory of the Rigsby
case. San Antonio Ry. v. Wagner, 241 U. S. 476, 480;
Pennsylvania R. Co. v. Logansport Loan & Trust Co., 29
F. (2d) 1; Detroit Ry. v. Cravens, 13 F. (2d) 352; De-
vine v. Baltimore & Ohio R. Co., 253 Fed. 948; Dedinger
v. Pennsylvania R. Co., 39 F. (2d) 799; St. Louis R. Co.
v. Smith, 254 Fed. 581; Tyon v. Wabash Ry. Co., 207 Mo.
App. 337; Carey v. New York Central R. Co., 250 N. Y.
345; Ewing v. Coal & Coke Ry., 82 W. Va. 433; St. Louis
& S. F. R. Co. v. Barron, 166 Ark. 647; Grew v. Boston
Ry. Co., 83 N. H. 385; Sims v. Pennsylvania R. Co., 279
Pa. 114; Anderson v. Chesapeake & Ohio Ry. Co., 352
Ill. 561, cert. den., 290 U. S. 675.

No decision save the one now under review before this
Court has held that a compulsory Workmen’s Compensa-
tion Act is the sole remedy of an employee injured by
reason of a violation of the Safety Appliance Act or in-
deed that the right and remedy are not created by that
Act. The cases decided by this Court in the October
Term, 1933, do not so hold. Distinguishing: Fairport, P.
& E. Ry.v. Meredith, 292 U. 8. 589; Gilvary v. Cuyahoga
Valley R. Co., 292 U. S. 57; Moore v. Chesapeake & Ohio
Ry., 291 U. S. 205.

Assuming that the right is a creation of the federal
statute and that the remedy for violation of the right
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springs from the common law of the States, we come to
the question of how far the States can abrogate the right.

It is important to consider that the compensation given
under a compulsory Workmen’s Compensation Act is not
damages for violation of a right. It is compensation
arising because of a status and has nothing to do with a
violation of a duty. Kenna v. Calumet H. & S. E. R. Co.,
284 TIL. 301; North Alaska Salmon Co. v. Pillsbury, 174
Cal. 1; Alaska Packers Assn. v. Industrial Accident
Comm’n, 294 U. S, 532.

The right created by the federal statute exists only in
so far as it can be enforced by action. There is no right
as distinguished from the right to enforce the liability
for the breach of duty. As the courts have stated, the
creation of the duty by Congress gave rise to a correla-
tive right and that right can only be a right to recover
damages. Regardless of how far the States can regu-
late the particular remedy for a violation of that right,
they can not destroy the right by refusing any remedy,
any more than they could make “assumption of risk” a
defense. This, a compulsory compensation act purports
to do, and this it can not do.

Consequently whether the right and remedy are crea-
tions of the federal Act, or only the right is a creation of
the federal Aect, in neither event can the right be
destroyed by a compulsory compensation Act.

Assuming that the existence of any remedy for injury,
caused by a violation of the Safety Appliance Acts, is a
matter left to the States and that a State can adopt a
compulsory compensation Act and make it the sole
remedy, California, where the accident occurred, has not
done this.

The Court accepts the meaning and scope given to a
state Workmen’s Compensation Act by a local state court.

Mr. Leo E. Stevert, with whom Messrs. Robert Brennan
and Charles H. Woods were on the brief, for respondent.
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The Federal Safety Appliance Act does not give peti-
tioner any right to sue his employer. Moore v. Chesa-
peake & Ohio Ry. Co., 291 U. 8. 205; Minneapolis, St. P.
& 8. 8. M. R. Co. v. Popplar, 237 U. 8. 369; Gilvary v.
Cuyahoga Valley R. Co., 292 U. S. 57.

Petitioner’s rights are defined by the California Work-
men’s Compensation Act within the jurisdiction of the
Industrial Accident Commission of the State, by appro-
priate proceedings therein, and not by any action at law
in the courts.

Mke. Justice RoBErTS delivered the opinion of the
Court.

The petitioner, a citizen of California, brought an ac-
tion against the respondent in the Superior Court of the
State to recover for injuries sustained in the course of his
employment as a switchman. The complaint recites that
the respondent, a Kansas corporation, is a common car-
rier by railroad in interstate commerce, authorized to
transact business in California, and that the line on which
the accident occurred is a highway of interstate com-
merce. The cause of petitioner’s injury is alleged to
have been a defective coupling apparatus upon a freight
car, used in violation of the Federal Safety Appliance
Acts.* The complaint does not state that, at the time of
the accident, petitioner was engaged in interstate com-
merce. After removal to the federal court a demurrer
was filed challenging the complaint for failure to state a
cause of action. The demurrer was sustained and leave
to amend refused. The Circuit Court of Appeals affirmed,
holding that as the petitioner, when injured, was not en-
gaged in interstate commerce, he may seek redress only

*March 2, 1893, c. 196, 27 Stat. 531, U. S. C. Tit. 45, §§ 1-7;
March 2, 1903, e. 976, 32 Stat. 943, U. S. C. Tit. 45, §§ 8-10; April
14, 1910, c. 160, 36 Stat. 208, U. 8. C. Tit. 45, §§ 11-16.

65773°—86——10




146 OCTOBER TERM, 1935.

Opinion of the Court. 298 U.S.

under the California workmen’s compensation act.* The
petitioner sought review by this court on the ground that
the decision conflicts with adjudications of the California
courts sustaining the right to maintain an action for dam-
ages in like circumstances. We granted certiorari.

The Safety Appliance Acts impose an absolute duty
upon an employer and prescribe penal sanctions for
breach. The earliest, that of 1893, affected only cars
which were being used in interstate commerce. By the
Act of 1903 the duty was extended to all cars used upon
any railroad which is a highway of interstate commerce.’
The absolute duty imposed necessarily supersedes the
common law duty of the employer. But, unlike the Fed-
eral Employers’ Liability Aect, which gives a right of
action for negligence, the Safety Appliance Acts leave
the nature and the incidents of the remedy to the law of
the states.* The Safety Appliance Acts modify the en-
forcement, by civil action, of the employe’s common law
right in only one aspect, namely, by withdrawing the de-
fense of assumption of risk.’ They do not touch the
common or statute law of a state governing venue, limi-
tations, contributory negligence, or recovery for death by
wrongful act.®

*78 F. (2d) 450.

*Section 1, U. 8. C. Tit. 45, § 8; Southern Ry. Co. v. United States,
2228ES 20!

* Moore v. Chesapeake & O. Ry. Co., 291 U. S. 205, 215-216.

* Minneapolis, St. P. & S. S. M. Ry. Co. v. Popplar, 237 U. 8. 369,
SN

®St. Lowis, I. M. & S. Ry. Co. v. Taylor, 210 U. 8. 281; Schlemmer
v. Buffalo R. & P. Ry. Co., 220 U. 8. 590; Minneapolis, St. P. & S. S.
M. Ry. Co. v. Popplar, 237 U. 8. 369, 372; Texas & P. Ry. v. Rigsby,
241 U. 8. 33; Moore v. Chesapeake & O. Ry. Co., 201 U. S. 205;
Gilvary v. Cuyahoga Valley Ry. Co., 292 U. S. 57; Fairport, P. &
E. R. Co.v. Meredith, 292 U. S. 589.
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In Texas & Pacific Ry. Co. v. Rigsby, 241 U. S. 33, it
was decided that, as the first Safety Appliance Act had
been extended by later legislation to equipment used in
intrastate transportation upon a railroad which is a high-
way of interstate commerce, an employe injured as the
result of a violation of the act, in respect of a car so used,
is entitled to recover for breach of the duty imposed on
the carrier. Nothing more was there adjudicated. While
the opinion discussed the power of Congress, in connec-
tion with such regulation of the instrumentalities of in-
terstate commerce, not only to enlarge the common law
duty of the employer and thus alter substantive rights
of the employe, but also to afford a correlative remedy,
the construction put upon the Safety Appliance Acts was
that they remit the person injured to such remedy as the
state law affords.

As respects an injury occurring during the course of
employment in intrastate activities on a highway of in-
terstate commerce, the question has arisen whether a
state may substitute workmen’s compensation for the
common law or statutory action whereby damages could
have been recovered for violation of the Safety Appliance
Acts. A number of courts have interpreted the discus-
sion in the Rigsby case as a denial of the power of the
states to make the substitution.”

This court has recently reaffirmed the principle that
the Safety Appliance Acts do not give a right of action

"Ross v. Schooley, 257 Fed. 290; Director General v. Ronald,
265 Fed. 138; Flanigan v. Hines, 108 Kan. 133; 193 Pac. 1077;
Kraemer v. Chicago & N. W. Ry., 148 Minn. 310; 181 N. W. 847;
Ward v. Erie R. Co., 230 N. Y. 230; 129 N. E. 886; Miller v.
Reading Co., 292 Pa. 44; 140 Atl. 618; Southern Pacific Co. v.
Henderson, (Tex. Civ. App.) 208 S. W. 561. Contra: Delaware, L.
& W. R. Co. v. Peck, 255 Fed. 261.
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for their breach but leave the genesis and regulation of
such action to the law of the states. In Moore v. Chesa-
peake & Ohio Ry. Co., 291 U. 8. 205, it was held compe-
tent to a state to embody the provisions of the Federal
Safety Appliance Acts in its own statute and to provide
that an employe injured by violation of the federal acts
should have a cause of action under the local statute.
In Gilvary v. Cuyahoga Valley Ry. Co., 292 U. S. 57,
it was decided that an elective compensation act afforded
appropriate redress to an employe injured in intrastate
transportation as a result of violation of the Safety Ap-
pliance Acts; and it was said that those acts do not dic-
tate or prescribe the method of the enforcement of the
liability arising from the breach of the duty they impose,
or extend to the field occupied by a state compensation
act. In Fairport, P. & E. R. Co. v. Meredith, 292 U. S.
589, an action in a state court, based upon a violation of
the Safety Appliance Acts, this court held the applica-
tion of the doectrines of contributory negligence and last
clear chance by the state court raised no federal questions
reviewable here.

In McMahon v. Montour R. Co., 270 U. S. 628, cited
by the petitioner, the judgment of the state court was
reversed, not because that court had held that remedy
for breach of the duty imposed by the Safety Appliance
Acts was afforded by the state workmen’s compensation
law, but because of its erroneous decision that the federal
acts were inapplicable to the cars used in intrastate oper-
ations of the railroad, although it was a highway of inter-
state commerce.®

California is at liberty to afford any appropriate remedy
for breach of the duty imposed by the Safety Appliance
Acts. Her choice in the matter raises no federal question
and the federal courts are as much bound as those of

* McMahan v. Montour R. Co., 283 Pa. 274, 276; 128 Atl. 918.




TIPTON ». ATCHISON RY. CO. 149

141 Opinion of the Court.

California to conform to the remedial procedure she has
adopted. There is nothing to prevent her prescribing
workmen’s compensation, elective or compulsory, in lieu
of a common law or statutory action for disability or death
arising from a breach of the duty imposed. The question
is: has California, as the petitioner insists, excepted from
the scope of her workmen’s compensation act injuries
sustained by an employe engaged in intrastate transporta-
tion? The Circuit Court of Appeals thought she had
not. Whether this conclusion is right depends upon the
force and effect of two District Court of Appeal deci-
sions, which the Supreme Court of the State refused to
review.

Ballard v. Sacramento Northern Ry. Co., 126 Cal. App.
486; 14 P. (2d) 1045, 15 P. (2d) 793, was an action by
the administratrix of a brakeman who was killed as a
result of a violation of the Safety Appliance Acts. The
defendant’s railroad was a highway of interstate com-
merce but the decedent was not engaged in interstate
commerce at the time of the accident. The complamt
contained no count based upon the Federal Employers’
Liability Act. Nevertheless, the court in affirming a
judgment for the plaintiff, dealt with the trial court’s
charge as to contributory negligence as if the action were
one brought under the Federal Employers’ Liability Act,®
and referred to the amending Act of 1910," conferring on
state and federal courts concurrent jurisdietion of actions
for damages under the Liability Act, which has no bear-
ing upon actions brought under the Safety Appliance Acts.

The railway company insisted that the state workmen’s
compensation act afforded the only redress for the de-
cedent’s death. In overruling the contention the court
cited Smithson v. Atchison T. & S. F. Ry. Co., 174 Cal.

® April 22, 1908, c. 149, 35 Stat. 65, U. S. C. Tit. 45, §§ 51-50.
* April 5, 1910, c. 143, 36 Stat. 201, U. S. C. Tit. 45, §§ 56-59.
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148; 162 Pac. 111, a case dealing not with the Safety
Appliance Acts but with the Employers’ Liability Act,
saying that the two statutes correspond in force and ef-
fect. The court added (p. 495):

“By subdivision ‘C’ of section 69 of the Workmens’ Com-
pensation Act, it is expressly provided that where inter-
state commerce questions are presented, resort to the
courts is not prohibited.”

In Walton v. Southern Pacific Co., 8 Cal. App. (2d)
290; 48 P. (2d) 108, plaintiff as administratrix sued
for the death of her husband, an employee of the de-
fendant. The first and third counts were based upon
the Federal Employers’ Liability Act; alleged the de-
cedent and the defendant were engaged in interstate
commerce at the time of the accident; and described
the negligence alleged to have caused the decedent’s
death. The second count was founded upon the
Federal Boiler Inspection Act.'* A trial resulted in a
judgment for the plaintiff. Holding that the decedent
was not engaged in interstate transportation, the court
proceeded to discuss the count framed under the Boiler
Inspection Act. It overruled the defendant’s contention
that the cause of action was barred, basing its decision
upon the section of the state code of civil procedure limit-
ing the time within which to bring an action for death.
In this connection the court referred to Moore v. Chesa-
peake & Ohio Ry. Co., supra, as deciding that the Safety
Appliance Acts do not affect the time of bringing suit
or govern the right to recover for death; and also noted
the statement in Gilvary v. Cuyahoga Valley Ry. Co.,
supra, that the right to recover damages sustained by the
injured employe “sprang from the principle of the com-
mon law” and was left to be enforced accordingly or, in
the case of death, “according to the applicable statute,”

%, 8. C. Tit. 45, §§ 22-34.
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and that the safety acts “do not extend to the field oc-
cupied by the State Compensation Act.” Correctly hold-
ing that the same principles apply in an action under the
Boiler Inspection Act as in one under the Safety Appli-
ance Acts, the court said that the former does not pur-
port to provide remedial procedure where it is invoked as
a ground of recovery for death caused in an intrastate
operation, and added: “Hence, in an intrastate case such
as this, the state law applies.” Dealing with the defend-
ant’s contention respecting the Workmen’s Compensation
Act, the court said (p. 115):

“The appellant’s contentions that the sole remedy of an
employee of a common carrier, engaged in interstate trans-
portation, or, in this case, of his personal representative,
where, at the time of the injury, the employee was not
engaged In interstate transportation, but under circum-
stances where there has been a violation of duty imposed
by the Boiler Inspection Act, is under the State Work-
men’s Compensation Act are untenable (St. 1917, p. 831,
as amended). The evidence here shows that the accident
happened on a highway of interstate commerce. . . .

“Under the authority of Ballard v. Sacramento North-
ern Railway Co., 126 Cal. App. 486, 14 P. (2d) 1045, 15 P.
(2d) 793, the instant suit is maintainable.”

If these decisions of intermediate courts of appeal, and
the refusal of the Supreme Court of California to review
them, amount to no more than a judicial construction of
the compensation act as having, by its terms, no applica-
tion in the circumstances, they are binding authority in
federal courts.”* If, on the other hand, the state courts
excluded railroad employees injured in intrastate opera-
tions from the benefits of the compensation act, not as a
matter of construction of the statute, but because they
thought the Safety Appliance Acts required the State to

** Burns Mortgage Co. v. Fried, 292 U. S. 487, 492,
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afford a remedy in the nature of an action for damages,
then the court below was right in disregarding that errone-
ous construction of the federal acts.*®

In the Ballard case the court thought the Safety Appli-
ance Acts, in addition to imposing a duty, afforded a
remedy, and to deny that remedy would be to disregard
the mandate of the federal statutes. It was proper, in this
view, to construe the language of the compensation act
accordingly. In the Walton case, while holding the Boiler
Inspection Act irrelevant upon the question of the appro-
priate remedy, the court denied the application of the
workmen’s compensation law, upon the authority of the
Ballard case.

The Supreme Court of the State refused to review either
of the cases although this court had recently defined the
scope of the Safety Appliance Acts in the Moore and Gil-
vary cases. If we were convinced that the court acted
solely upon a construction of the workmen’s compensa-
tion law, uninfluenced by the decisions following the sup-
posed authority of the Rigsby case, we should not hesitate
to hold United States courts bound by such construction of
the state statute. But the terms of the state compensa-
tion law, and the California decisions construing it, lead
us to doubt that this is so.

The act, in § 6, provides: **

“(a) Liability for the compensation provided by this
act, in lieu of any other liability whatsoever to any per-
son, shall, without regard to negligence, exist against an
employer for any injury sustained by his employees arising
out of and in the course of the employment . . .

“(b) Where such conditions of compensation exist, the
right to recover such compensation, pursuant to the pro-
visions of this act, shall be the exclusive remedy against
the employer for the injury or death; . .. ”

* Red Cross Line v. Atlantic Fruit Co., 264 U. 8. 109, 120.
“1I Deering’s General Laws of California, pp. 2276-7.




TIPTON v. ATCHISON RY. CO 153

141 Opinion of the Court.

Section 69 provides:'®

“(c) Employers engaged in interstate commerce. This
act shall not be construed to apply to employers or em-
ployments which, according to law, are so engaged in
interstate commerce as not to be subject to the legislative
power of the state, or to employees injured while they are
so engaged, except in so far as this act may be permitted
to apply under the provisions of the Constltutlon of the
United States or the acts of Congress.”

Thus, by its plain terms, the compensation law em-
braces injuries to an employe circumstanced as was the
petitioner in this case. Employers or employments in
interstate commerce (the phrase used) obviously signi-
fies situations covered by the Federal Employers’ Liabil-
ity Act which gives a right of action for breach. The
phrase does not exclude injuries consequent upon viola-
tion of the Safety Appliance Acts in intrastate commerce
and the remainder of the section evinces a determina-
tion that the compensation act shall govern the rights of
employes in interstate commerce so far as permissible
under the federal laws.”® As has been shown, these laws
do not forbid its application in the instant case.

The Supreme Court of California has repeatedly de-
clared the purpose and effect of the compensation act.

“The enactment substitutes a new system of rights and
obligations for the common-law rules governing the lia-
bility of employers for injuries to their workmen. The
change thus made is radical, not to say revolutionary. In
place of the old action, in which the employer was liable
only if he, or someone representing him, had been guilty
of negligence or misconduct, the new law imposes upon
the employer a liability for any accidental injuries to his
employees arising out of the employment—a liability not

®II Deering’s General Laws of California, p. 2316.
* Compare Boston & M. R. Co. v. Armburg, 285 U. S. 234.




OCTOBER TERM, 1935.

Opinion of the Court. 298 U.S.

conditioned upon any negligence of the employer, or any
want of negligence on the part of the employee.”"

“The California Workmen’s Compensation Act pro-
vides the only means by which an injured employee can
recover compensation from his employer for injuries re-
ceived in the course of and arising out of his employment,
and it abrogates the common-law liability of the master
for such injuries in the cases to which it is applicable.
(Netherlands American Steam Nav. Co. v. Gallagher, 282
Fed. 171, 183.) The obvious intent of the act was to
substitute its procedure for the former method of settling
disputes arising between those occupying the striet rela-
tionship of master and servant, or employer and employee,
by means of actions for damages. (Cooper v. Industrial
Ace. Com., 177 Cal. 685, 687 [171 Pac. 684].) It substi-
tutes a new system of rights and obligations for the com-
mon-law rules governing the liability of employers for
injuries to their employees. (Western Indemnity Co. v.
Pillsbury, 170 Cal. 686, 692 [151 Pac. 398].) When the
specified conditions exist, the remedy provided by the act
is exclusive of all other statutory or common-law reme-
dies. (DeCarli v. Associated Oil Co., 57 Cal. App. 310
[207 Pac. 282].)” &

! We are not persuaded that if the state courts had
thought that California was free to ordain a plan of work-
men’s compensation in lieu of an action for damages for
breach of the duty imposed by the Safety Appliance Acts
they would have restricted the scope of the Workmen’s

" Western Indemnity Co. v. Pillsbury, 170 Cal. 686, 692; 151
Pac. 398.

* Alaska Packers Assn. v. Industrial Accident Comm’n, 200 Cal.
579, 583. See also Treat v. Los Angeles G. & E. Corp., 60 Cal. App.
466; Treat v. Los Angeles G. & E. Corp., 82 Cal. App. 610; Pecor
v. Norton-Lilly Co., 111 Cal. App. 241; Butler v. Wyman, 128 Cal.
App. 736; Burton v. Union Oil Co., 129 Cal. App. 438.
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Compensation Act as was done in the Ballard and Walton
cases. A definite and authoritative decision that its scope
is so limited, and that the appropriate remedy under state
law is an action for damages, will, of course, be binding
upon federal courts. In the absence of such a pronounce-
ment we are of opinion the Circuit Court of Appeals com-
mitted no error in construing the Workmen’s Compensa-
tion Act as affording the only remedy available to the
petitioner, j
The judgment is
Affirmed.

Mr. Justice CArpozo concurs in the result upon the
authority of Gilvary v. Cuyahoga Valley Ry. Co., 292
US: 57,

HARTFORD ACCIDENT & INDEMNITY CO. w.
ILLINOIS ex reL. McLAUGHLIN, DIRECTOR OF
AGRICULTURE.

APPEAL FROM THE SUPREME COURT OF ILLINOIS.

No. 692. Argued March 31, 1936.—Decided April 27, 1936.

1. State regulation of the business of commission merchants who
solieit consignments of farm produce from within and without the
State and sell them locally on commission, affects interstate com-
merce only indirectly and is within the police power, in the absence
of conflicting regulation by Congress. P. 157.

2. An Tilinois statute requiring that commission merchants who
solicit for sale and sell within the State consignments of farm pro-
duce, including fresh fruit and vegetables consigned from outside
the State, shall procure a license, post a bond, keep records, and
account and pay for produce received for sale—held not incon-
sistent with the Act of Congress of June 10, 1930, which requires
those who are engaged in the business of receiving in interstate or
foreign commerce fresh fruits and vegetables, for sale on commis-
sion, to procure a license from the Secretary of Agriculture, and
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which covers in part the same ground as the Illinois law, but which

does not require a bond and expressly declares that state statutes

dealing with the same subjects as the federal Act shall remain in

effect except in so far as they are inconsistent with it. P. 158.
361 IIl. 405; 198 N. E. 356, affirmed.

ApprAL from a judgment sustaining a judgment in favor
of the Director of Agriculture of the State of Illinois, in
consolidated actions on two bonds, given by a commission
merchant pursuant to an Illinois statute for the security
of consignors of farm produce. The surety took the
appeal, severing the principal, which had become
bankrupt.

Mr. J. F. Dammann, with whom Mr. Arthur L. Israel
was on the brief, for appellant.

Mr. Otto Kerner, Attorney General of Illinois, and
Mr. Louis Salinger, Assistant Attorney General, were on
the brief for appellee.

Mgr. Justice RoBErTs delivered the opinion of the
Court.

An Illinois statute ' forbids persons, associations, and
corporations to receive, sell, offer, or solicit consignments
of farm produce for sale, on commission, within Illinois,
unless licensed ; requires an applicant for a license to make
a showing as to character, responsibility, and good faith
in the conduect of the proposed business; and directs that
a license must be procured for each location where the
business is to be transacted, a fee paid therefor, and a
bond, in the sum of $5,000, with satisfactory surety, exe-
cuted, conditioned on honest accounting and handling of
produce received and against fraudulent conduct. Pro-
vision is made for the granting and revocation of licenses

* Smith-Hurd, c. 5, §§ 17-24; Cahill’s Ill. Stat. c. 5, §§ 24-32.
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by the Director of Agriculture. A licensee is required to
follow certain business methods, to keep records, which
are to be subject to inspection, to account and to pay for
produce received for sale. The Director is empowered
to bring action upon the licensee’s bond for the recovery
of sums due consignors for goods sold, if payment is not
made by the licensee, or for the recovery of damages suf-
fered by consignors as a result of fraudulent acts or wrong-
ful handling on the part of the licensee. Should the
penalty of the bond prove insufficient to pay all such
liabilities, the consignors are to receive payment of any
amount recovered in proportion to their several claims.

The Cross Company took licenses, and the appellant
became surety on its bonds, for the years ending July 1,
1932, and July 1, 1933. In October, 1932, the Cross Com-
pany became bankrupt and failed to account for numerous
consignments of fresh fruits and vegetables. Some were
shipped from Illinois but most were from other states.
The Director of Agriculture brought actions in a state
court on both bonds. The court consolidated the cases
and they were tried together on stipulated facts.

The appellant, in addition to defenses raising no federal
question, pleaded that the statute was beyond the state’s
power because a restriction upon, and a regulation of,
interstate commerce. Judgment was entered against the
Cross Company and the appellant. Both appealed to
the Supreme Court of the State, which affirmed the judg-
ment.? The appellant summoned and severed the Cross
Company and prosecuted an appeal to this court.

The sole question presented is the constitutional valid-
ity of the act as it affects the appellant’s liability under
its bonds. The statute is a police regulation. The busi-
ness regulated is local, having its situs within the state

* People ex rel. McLaughlin v. G. H. Cross Co., 361 1Il. 405; 198
NIE:856:




158 OCTOBER TERM, 1935.

Opinion of the Court. 298 U.S.

and being conducted therein. The fact that the commis-
sion merchant contracts to sell, and sells, farm produce
forwarded to him from points without, as well as points
within, the state is not enough to condemn the regulation
of a business carried on within her borders.®* Such effect
as the regulation has upon interstate commerce is indirect
and incidental and does not trespass upon the power con-
ferred on Congress by Article I, § 8, of the federal Consti-
tution. In these circumstances, until Congress, under
the commerce power, adopts inconsistent legislation, that
of the state remains effective.*

The appellant urges, however, that Congress has
adopted an act® regulating the same business and the
Cross Company was required to take a license under that
act. This alone is not sufficient to nullify the state law,
if the federal act does not cover the same field, or is con-
sistent with it.° But it is said the state and federal laws
are similar in their provisions and, therefore, the exercise
by Congress of its paramount power nullifies the state
statute. The federal act requires every person, partner-
ship, association, or corporation, who is engaged in the
business of receiving in interstate or foreign commerce
perishable agricultural commodities, defined as “fresh
fruits and vegetables of every kind and character,” for
sale on commission, to procure a license from the Secre-

*W. W. Cargil Co. v. Minnesota, 180 U. S. 452, 470; Ware &
Leland v. Mobile County, 209 U. S. 405; The Minnesota Rate Cases,
230 U. 8. 352, 410; South Covington & C. St. Ry. v. Covington, 235
U. S. 537; Hall v. Geiger-Jones Co., 242 U. S. 539, 557; Federal
Compress Co. v. McLean, 291 U. S. 17; Chassaniol v. Greenwood,
291 U. S. 584.

* Sherlock v. Alling, 93 U. 8. 99; Pennsylvania R. Co. v. Hughes,
191 U. 8. 477.

®Act of June 10, 1930, c. 436, 46 Stat. 531. U. S. C. Tit. 7,
§§ 499a—499r.

* Sligh v. Kirkwood, 237 U. S. 52; Mintz v. Baldwin, 289 U. S. 346.
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tary of Agriculture. The act parallels the state statute
in respect of the requirements of proper accounting, hon-
est dealing, and prompt remittance. While it provides
for awards of reparation by the Secretary of Agriculture
for non-compliance with its prescriptions, gives a right
of action to consignors and shippers for violation of its
provisions, authorizes the revocation of licenses and im-
poses penalties, thus covering to some extent the same
ground as the State law, it does not call for the giving of
any bond by a licensee. Moreover, § 15 provides:

“This Act shall not abrogate nor nullify any other stat-
ute, whether State or Federal, dealing with the same
subjects as this Act; but it is intended that all such
statutes shall remain in full force and effect except in
so far only as they are inconsistent herewith or repugnant
hereto.”

Thus the act of Congress not only omits the require-
ment of a bond, but affirmatively saves the provision of
the Illinois act as to that form of security. As respects
the bond and the protection thereby afforded to con-
signors, there is no inconsistency between the two acts
and both may be given effect.

The judgment is

Affirmed.
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LOWDEN gt AL, TRUSTEES, v. NORTHWESTERN
NATIONAL BANK & TRUST CO.

CERTIFICATE FROM THE CIRCUIT COURT OF APPEALS FOR THE
EIGHTH CIRCUIT.

No. 743. Argued April 3, 1936.—Decided April 27, 1936.

1. The Court will not answer on certificate questions unrelated to
the pending controversy, or questions unnecessarily general, or
questions which admit of one answer in one set of circumstances
and a different answer in another, the differentiating circumstances
being imperfectly disclosed. P. 162.

2. The question whether and to what extent a bank owing money to
a railway and owning some of the railway’s bonds may be allowed
to set them off in an action on the debt brought by trustees
appointed for the railway in reorganization proceedings under § 77
of the Bankruptcy Act, is not a question that can be answered on
certificate without full knowledge of all the relevant particulars of
the situation. P. 164.

Certificate dismissed.

QuesTioNs certified with relation to an appeal to the
court below from a judgment, 11 F. Supp. 929, allowing
a set-off in favor of the Bank, in an action by the
trustees appointed for the Chicago, Rock Island & Pacific
Railway Company in reorganization proceedings.

Messrs. Edward S. Stringer and Marcus L. Bell, with
whom Messrs. Alexander E. Horn, Daniel Taylor, and
Otis F. Glenn were on the brief, for Lowden et al.,
Trustees.

Mr. Claude G. Krause for Northwestern National Bank
& Trust Co.

By leave of Court, Mr. Garfield E. Breese filed a brief
as amicus curige urging an affirmative answer to all three
of the questions certified.
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Mr. Justice Carpozo delivered the opinion of the
Court.

On June 7, 1933, the Chicago, Rock Island and Pacific
Railway Company filed in the United States District
Court for the Northern Distriet of Illinois its petition
for reorganization under § 77 of the Bankruptcy Act.
11 U.S. C. § 205.* At that time the railroad had to its
credit the sum of $36,908.72 in a checking account with
the Northwestern National Bank and Trust Company of
Minneapolis. The bank was then the owner of First and
Refunding Gold Bonds issued by the railroad of the par
value of $100,000, not yet in default in respect of prin-
cipal or interest. On June 19, 1933, seven days after
receiving a copy of an order approving the petition for
reorganization, the bank set off the deposit against the
bonds by appropriate entries upon its books of account.
Trustees of the estate of the railroad were appointed by
the court in accordance with the statute, though whether
before the attempted set-off or thereafter the record does
not tell us. They brought suit against the bank in the
United States Distriect Court for Minnesota, not the court
of bankruptey administration, to recover the amount of
the deposit set off against the bonds. After answer by
the bank and a trial of the issues, the court entered a de-
cree upholding the validity of the set-off, with a correc-
tion not now material as to the amount of the deposit.
11 F. Supp. 929. The trustees appealed to the Circuit
Court of Appeals for the Eighth Circuit. That court,
after certifying the facts substantially as summarized
above, requested our instructions upon the following
questions (Judicial Code, § 239; 28 U. S. C. § 346):

* The references in this opinion are to § 77 as enacted March 3,
1933, 47 Stat. 1474, and not to the amendments of August 27, 1935,
49 Stat. 911, 926.

65773°—36——11
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“Question 1. Does the right of set-off recognized by
section 68 (a) of the Bankruptey Act apply to reorgani-
zation proceedings under section 77 of that act?

“Question 2. If the first question be answered in the
affirmative, can a bank which owns the unmatured bonds
of a railroad corporation set off a deposit account of the
railroad with the bank against the bonds, upon the filing
by the railroad of a petition for reorganization under sec-
tion 77 of the Bankruptcy Act, alleging that the railroad
is unable to meet its debts as they mature?

“Question 3. If the first and second questions be
answered in the affirmative, may the United States Dis-
trict Court, for the District of Minnesota, in the suit by
the trustees of the railroad’s estate to recover the amount
deducted from the account of the railroad by the bank un-
der the claimed right of set-off, recognize and establish
as a proper set-off by the bank one which was not made
until after the filing of the petition for reorganization and
which has never been ordered, authorized, approved, or
consented to by the court in which that petition was filed
and approved?”

This court has had occasion recently to restate the rules
announced in earlier decisions as to the mode of formu-
lating questions coming here upon certificates. Mantle
Lamp Co. v. Aluminum Products Co., 297 U. S. 638. We
will not answer abstract questions unrelated to the pend-
ing controversy, or questions unnecessarily general, or
questions which admit of one answer in one set of circum-
stances and a different answer in another, the differen-
tiating circumstances being imperfectly disclosed. White
v. Johnson, 282 U. S. 367, 371; United States v. Mayer,
235 U. 8. 55, 66; United States v. Hall, 131 U. 8. 50, 52;
Webster v. Cooper, 10 How. 54, 55; Hallowell v. United
States, 209 U. S. 101, 107; General Motors Corp. V.
United States, 286 U. 8. 49, 63. The questions now be-
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fore us have been framed without adequate regard to these
established rules of practice.

Question No. 1 is too general and abstract, its relation
to the controversy being indirect and problematical. “In
all cases of mutual debts or mutual credits between the
estate of a bankrupt and a creditor the account shall be
stated and one debt shall be set off against the other,
and the balance only shall be allowed or paid.” Bank-
ruptey Act, § 68 (a); 11 U. S. C. § 108. The precept,
framed on the example of ancient laws across the seas (4
Anne, ¢. 17, § 11; 5 Geo. II, c. 30, § 28), is now applicable
by force of statute to the liquidation of estates in bank-
ruptey. We are asked to announce broadly whether it is
applicable with similar inclusiveness to proceedings to
reorganize a railroad, though the question tells us nothing
as to the facts behind the controversy. “The court has
repeatedly held that it will not answer questions of ob-
jectionable generality.” White v. Johnson, supra; United
States v. Worley, 281 U. 8. 339, 340; United States v.
Mayer, supra. Without a showing of the facts an answer
to this question would declare a mere abstraction which
might seem too narrow or too broad thereafter when the
facts were shown forth. One must see the controversy
in its setting before the implications of a ruling can be
prefigured with assurance.

Question No. 2 is dependent by its terms upon an
affirmative answer to question No. 1. Itisopen, however,
to objections on its own account. Like question No. 1 it is
far too general in its range. Moreover, it is silent as to
facts which a court of equity should know before hazard-
ing an answer. A proceeding to reorganize is not a bank-
ruptey, though an amendment to the bankruptey act
creates and regulates the remedy. From the fact without
more that such a proceeding has been initiated, one can-
not know that it will be necessary to have recourse to § 68,
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which was meant in its enactment to prescribe the rule of
set-off upon a distribution of the assets. That stage of ad-
ministration, or the analogous stage of a revision of the
debts, may never be attained in a proceeding to reorganize,
though a petition has been approved and trustees have
been appointed. If a plan of reorganization is not pro-
posed or accepted, or, being proposed and accepted, is not
confirmed by the court within a reasonable time, the
whole proceeding may be dismissed, § 77 (¢) (7), the title
to the estate thus reverting to the debtor. By that time
there may even be ability to pay demands as they mature.
What is done at the beginning amounts to little more
than a provisional sequestration to give protection for the
future.

The right of set-off must fit itself to these procedural
conditions. It is not susceptible of definition in the ab-
stract without reference to the time or occasion of the
controversy or the relation of the suit to the primary
proceeding. Irrespective of the acceptance or confirma-
tion of a plan, the trustees must have the power to
gather in the assets and keep the business going. To
exercise that power, they may find it necessary to sue,
and the suit may turn upon the right of set-off, as it does
in the case at hand. In a suit for such a purpose, a suit
collateral to the main proceeding and initiated at a time
when the outcome of that proceeding is still unknown and
unknowable, § 68 of the statute does not control the dis-
position of the controversy ex proprio vigore. It governs,
if at all, by indirection and analogy according to the cir-
cumstances. The rule to be accepted for the purpose of
such a suit is that enforced by courts of equity, which
differs from the rule in bankruptey chiefly in its greater
flexibility, the rule in bankruptey being framed in adapta-
tion to standardized conditions, and that in equity vary-
ing with the needs of the occasion, though remaining
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constant, like the statute, in the absence of deflecting
forces. Scott v. Armstrong, 146 U. S. 499, 507; North
Chicago Rolling Mill Co. v. St. Louis Ore & Steel Co.,
152 U. S. 596, 615; Scammon v. Kimball, 92 U. S. 362,
366; Sawyer v. Hoag, 17 Wall. 610, 622; Clark Bros. &
Co. v. Pou, 20 F. (2d) 74, 77, 78; Greene v. Darling
(Story, J.), 5 Mason 201, 210; Gray v. Rollo, 18 Wall.
629, 632; Dade v. Irwin’s Exzecutor, 2 How. 383, 390, 391 ;
Studley v. Boylston National Bank, 229 U. S. 523, 528,
529; Pond v. Harwood, 139 N. Y. 111, 119; 34 N. E. 768;
Frank v. Mercantile National Bank, 182 N. Y. 264, 268;
74 N. E. 841; Lockwood v. Beckwith, 6 Mich. 168, 175;
Story, Equity Jurisprudence, 14th ed., §§ 1871, 1872,
The defects of the certificate, its incomplete disclosure
of the facts conditioning an answer, are thus exhibited
in clear relief. “Insolvency” in proceedings to reorganize
(§ 77) is often very different from “insolvency” in ordi-
nary bankruptey. § 1 (15). There is at least a possi-
bility that at times the difference may be great enough
to vary the resulting equities. When things are called
by the same name it is easy for the mind to slide into an
assumption that the verbal identity is accompanied in all
its sequences by identity of meaning. A court of equity
in allowing or rejecting set-off will not be guilty of that
fallacy. To know “the justice of the particular case”
(Scott v. Armstrong, supra,; Story, Equity Jurisprudence,
supra), one must know the case in its particulars. More
concretely, one must know the value of the assets, the
temporary or permanent character of the debtor’s in-
ability to pay its debts as they mature, the liens, if there
are any, superior to the bonds in controversy, the prob-
ability of an understanding that the bonds, though un-
matured, would be used to cancel the deposits, all the
circumstances, in brief, that might affect the judgment of
the chancellor in weighing the competing equities of the
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interested factions and shaping his decree accordingly.
We have no thought at this time to foreshadow the result
of an exploring expedition directed to those ends. When
all the facts are known, they may be found to offer no
excuse for a departure from the rule in bankruptey which,
as indicated already, is generally, even if not always, the
rule in equity as well. They may point, on the other
hand, to the need for an exception, or may even lead to a
decree in the nature of a compromise, the moneys being
paid into the registry of the court to abide its future
action. A decision balancing the equities must await
the exposure of a concrete situation with all its qualify-
ing incidents. What we disclaim at the moment is a
willingness to put the law into a strait-jacket by sub-
jecting it to a pronouncement of needless generality.

Question No. 3 is so framed as not to call for an answer
unless an affirmative answer is given to questions Nos. 1
and 2.

Our conclusion as to the defective form of the certifi-
cate is borne out in a striking way by the concession of
the parties. Before the argument on the questions,
plaintiffs and defendant joined in moving us for an order
to bring up the whole case. That motion was denied.
Nothing in the nature of the controversy called for a
writ of certiorari in advance of a decision by the court
of intermediate appeal. The significant thing, however,
is that in briefs submitted on that motion both parties
admitted that the second question was defective. The
plaintiffs said: the statement “is not sufficiently com-
plete to enable this court to answer the second question
as applied to this case.” The defendant made a like ob-
jection. Plaintiffs and defendant fortified their general
criticism by the enumeration of particular defects.

The certificate is

Dismissed.
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ZIMMERN Er aL. v. UNITED STATES.

CERTIORARI TO THE CIRCUIT COURT OF APPEALS FOR THE
FIFTH CIRCUIT.

No. 766. Argued April 3, 1936 —Decided April 27, 1936.

An order made by a district judge on his own motion during the
term at which a decree has been entered, reciting the need for an
amendment of the decree and extending the term to a future day
for the declared purpose of allowing such amendment, without
specifying the change in contemplation, has the effect of suspend-
ing the operation of the decree so that no appeal can be taken
from it until it has been amended or confirmed. P. 169.

79 F. (2d) 703, reversed.

CertiorARI, 297 U. S. 701, to review a judgment dis-
missing an appeal.

Mr. Lawrence Koenigsberger for petitioners.

Mr. Charles E. Wyzanskzt, Jr., with whom Solicitor Gen-
eral Reed, Assistant Attorney General Jackson, and
Messrs. Sewall Key and S. E. Blackham were on the brief,
for the United States.

Mg. Justice Carpozo delivered the opinion of the
Court.

The question in this case is whether the petitioners ap-
pealed to the Circuit Court of Appeals within the time
prescribed by law.

The United States brought suit to set aside a deed by
Samuel Zimmern to his wife, and another deed, in which
the wife joined, to his children, a separate parcel of real
estate being the subject of each. At the time of the con-
veyance Samuel Zimmern was indebted to the complain-
ant for a deficiency of income taxes duly assessed against
him. The deeds were attacked upon the ground that they
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had been made without consideration and with fraudulent
intent. The District Court after a trial sustained the
charge of fraud and gave judgment in favor of the com-
plainant for the relief prayed for in the bill. Tts decree,
which was entered on March 3, 1934, directed a sale of
the two parcels, and the payment of the proceeds to the
United States to be applied upon the taxes after deducting
what was due to the wife by reason of a homestead ex-
emption allowed by the local law. Nothing was said in
the decree as to the exception or reservation from the sale
of her inchoate right of dower.

The term at which the cause was tried would have ex-
pired, unless extended, on May 28, 1934. However, before
that date, the judge made an order extending the term for
ninety days, the order being prefaced with the following
recital: “It appearing to the court that a decree was
entered in this cause on March 3rd, 1934 and for good
reason shown it will be necessary to modify or amend said
decree.”* No petition for rehearing in behalf of the wife,
Leila Zimmern, appears in the record, nor any motion
for an amendment. A petition in behalf of Samuel Zim-
mern does appear, but it was filed on August 11, 1934,
when the time to appeal had already gone by if the origi-
nal decree was then presently in force. Cf. Conboy v. First
National Bank of Jersey City, 203 U. S. 141, 145. Two

* For greater certainty the terms of the order are here stated in
full :

“It appearing to the Court that a decree was entered in this cause
on March 3rd, 1934 and for good reason shown it will be necessary
to modify or amend said decree,

“It is, therefore, ordered and adjudged by the Court that the
November Term of this Court which expires on the 28th day of
May, 1934 be, and the same is, extended for ninety (90) days from
that date, in which time all matters and orders in connection with
this cause and the amendments of the decree may be entered.

“Done this 11th day of May, A. D., 1934.

Roserr T. ErvIN, Judge.”
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days later the judge made an order amending the decree
by directing that the sale be subject to any dower rights
of the wife, and in all other respects denying whatever
motions were before him. Appeals by all the defendants
were taken and allowed. Under the applicable statute
(28 U. S. C. § 230), the appeals were too late if the time is
to be computed from the date of the decree as originally
entered. They were regular if the time is to be computed
from the date of the amendment. The Court of Appeals
held that what had been corrected by the amendment was
an accidental slip or omission, not affecting the issues in
suit (Federal Equity Rule 72), and inoperative to toll the
statute. Accordingly, the appeals were dismissed, two
opinions being written, one upon the original hearing and
the other upon rehearing. 79 F. (2d) 703; 80 F. (2d) 993.
This court granted certiorari to review a ruling as to prac-
tice that might tend, if erroneous, to introduce confusion
into the law.

We think the decision misapprehends the effect of the
order of May 11, 1934, in which the judge who had tried
the cause declared himself dissatisfied with the decree
that he had made, and to give himself an opportunity to
make the necessary changes extended the term then draw-
ing to a close. He did not limit the amendment to mat-
ters of form only as distinguished from those of substance.
He did not aet, so far as the record shows, at the instance
of the defendants, still less upon a showing of error in
only one particular. He stated broadly and, for all that
appears, of his own motion that changes must be made,
and without a word to indicate whether he meant them
to be great or little. We think the effect of that order
was to suspend the operation of the decree so that no
appeal could be taken from it until it had been amended
or confirmed, and its vigor thus restored. Until such ac-
tion had been taken it was no longer a decree at all. The
Judge had plenary power while the term was in existence
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to modify his judgment for error of faect or law or even
revoke it altogether. Doss v. Tyack, 14 How. 297, 313;
Basset v. United States, 9 Wall. 38, 41; Bronson V.
Schulten, 104 U. S. 410, 415; Henderson v. Carbondale
Coal & Coke Co., 140 U. S. 25, 40. Finality was lacking
until his choice had been announced.

The appeals being timely, the decree which dismissed
them should be reversed, and the cause remanded to the
Court of Appeals for the Fifth Circuit for further proceed-
ings in harmony with this opinion.

Reversed.

PENNSYLVANIA RAILROAD CO. gt AL, ». PUBLIC
UTILITIES COMMISSION OF OHIO et AL.

APPEAL FROM THE DISTRICT COURT OF THE UNITED STATES
FOR THE SOUTHERN DISTRICT OF -OHIO.

No. 746. Argued April 7, 8, 1936.—Decided April 27, 1936.

1. The carriers to whom the Interstate Commerce Act applies are
common carriers exclusively. P. 173.

2. For the purpose of determining the application of the Interstate
Commerce Act, transportation begins when the merchandise has
been placed in the possession of a common carrier. P. 175.

3. Coal mined in Pennsylvania was carried by the owner’s private
facilities to his plant in Ohio, where it was cleaned, broken and
sorted; thence it was shipped by rail to the owner’s customers in
Ohio. Held, that the movement by rail was not part of an inter-
state movement subject to the Interstate Commerce Act, and
that the rail rates were subject to Ohio regulation. P. 175.

4. The Court will not examine points not made in the complaint
nor included in the assignments of error or the statement of points
relied upon for reversal. P. 177.

Affirmed.

ArpeEAL from a decree of the District Court, of three
judges, refusing injunctive relief from an order of a state
commission fixing switching charges.
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Messrs. Frederic D, McKenney and Guernsey Orcutt,
with whom Messrs. Leo P. Day and John J. Fitzpatrick
were on the brief, for appellants.

Messrs. August G. Gutheim and Donald C. Power, with
whom Mr. John W. Bricker, Attorney General of Ohio,
was on the brief, for the Ohio appellees.

Mr. Don Rose for Pittsburgh Coal Co., appellee,

Mgr. Jusrtice Carpozo delivered the opinion of the
Court.

An order of the Public Utilities Commission of Ohio
directs the Pennsylvania Railroad Company and the Erie
Railroad Company, appellants in this court, to adhere to
local or intrastate rates in switching and delivering four
carloads of bituminous coal to consignees in Youngstown,
Ohio, and in switching and delivering any other carloads
that may be tendered hereafter in similar conditions.
The question is whether the effect of such an order as
applied to the transactions exhibited in the record is to
regulate common carriers by rail in the business of inter-
state transportation, and thus to trench upon the juris-
diction of the Interstate Commerce Commission.

Pittsburgh Coal Company, an appellee in this court,
is the owner of coal mines in Pennsylvania, so situated
that the product of the mines can readily be conveyed
by use of the owner’s cars and tipple to barges waiting
to receive it on the Monongahela River. Much of the
coal is sold to consumers in Ohio. The company has its
own barges in which the coal is towed by its own tug
boats, first over the Monongahela River and then over
the Ohio, to Smith’s Ferry, Pennsylvania. There it has
its own right of way, with tracks and cars and engine.
The coal, when transferred from the barges to the cars,
iz taken over this right of way, a distance of about eleven
miles, to Negley, Ohio. At Negley, or near by, is the
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Brush River Plant, owned by the coal company, where
the coal is dumped from the cars, washed, freed from for-
eign matter and impurities, and broken up or assorted
into the sizes desired by the customers. Then for the
first time it is ready for shipment to fill specific orders,
which often are not received until after it has left the
mines. Up to that point the carriage has been solely
by a private carrier, making use of its own facilities, its
trains and tugs and barges.

At Negley the coal after being put in shape for sale is
loaded upon the cars of the Pittsburgh, Lisbon and West-
ern Railroad Company, referred to in the record as
Lisbon, for transportation to consignees at Youngstown
or elsewhere. Lisbon is a common carrier by rail, which
connects at Signal, Ohio, with the tracks of the Youngs-
town and Suburban Railroad Company, referred to in the
record as the Y. & S. The route of that line, about 22.2
miles, is between Signal and Youngstown, where there
are interchange facilities with the Pennsylvania and the
Erie.

On September 17, 1934, Lisbon received from the Pitts-
burgh Coal Company at Negley four carloads of bitumi-
nous coal to be transported via the Y. & S. to Youngs-
town, the cars to be there transferred, first to the Penn-
sylvania and then to the Erie, for delivery to consignees
in Youngstown identified in the shipping orders. Lisbon
and Y. & S. followed these instructions. Upon tender of
the cars at the proper interchange track, Pennsylvania
refused to accept or switch them except upon payment of
the road haul charges on file with the Interstate Com-
merce Commission. The switching rates prescribed by
the State Commission were $7.65 per car, a charge which
covered the intermediate service of the Pennsylvania and
the delivery service of the Erie. No switching rates for
such traffic had been filed with the federal Commission
by any of the trunk lines, but the haul charges, calcu-
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lated to the next destination beyond, were $94.50 per car.
Upon the rejection of the four carloads the Pennsylvania
gave written notice to the Y. & S. that thereafter car-
loads of bituminous coal from mines outside Ohio would
not be accepted for delivery within the Youngstown
switching limits until all charges were prepaid at rates
published in the tariffs on file with the federal Commis-
sion.

Following the receipt of this notice, the Y. & S. filed
with the Ohio Commission its complaint against the Penn-
sylvania and the Frie, the two companies having acted
in concert in demanding the higher rates. Other lines,
including the Baltimore & Ohio Railroad Company, and
the Pittsburgh and Lake Erie Railroad Company, inter-
vened in the proceedings, as did also the Pittsburgh Coal
Company. After a full hearing the Commission held in a
careful opinion that in the circumstances stated the State
of Ohio had jurisdiction by its Commission to regulate
the charges for switching services at Youngstown, and
that the rates thereby prescribed were binding on the car-
riers. An order was made accordingly. This order was
sustained by a District Court of three judges, application
having been made for relief by injunction both inter-
locutory and final. Judicial Code § 266; 28 U. S. C.
§ 380. The case is here upon appeal. Ibid.

First: The transportation of the coal from Negley, Ohio,
to Youngstown in the same state, was an intrastate serv-
ice, not subject to the provisions of the Interstate Com-
merce Act, and its character in that regard was not
changed because of preliminary carriage from the Penn-
sylvania mines in barges and ecars belonging to the
shipper.

Appellants say that from the moment the coal left the
mines in Pennsylvania there was a continuing intention
to deliver it to consumers in another state, whether their
identity at the beginning was known or unknown, and
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that a movement impelled by that intention is interstate
commerce which Congress has the power to regulate at
any stage of the ensuing transit. Baltimore & Ohio S. W.
R. Co.v.Settle,260 U. S. 166, 173; Ohio Railroad Comm’n
v. Worthington, 225 U. 8. 101, 108; Federal Trade Comm’r
v. Pacific States Paper Assn., 273 U. S. 52, 64. But there
is confusion of thought in such a statement of the prob-
lem. Not all commerce is transportation, and not all
transportation is by common carriers by rail. The ques-
tion for us here is not whether the movement of the coal is
to be classified as commerce or even as commerce between
states. The question is whether it is that particular form
of interstate commerce which Congress has subjected to
regulation in respect of rates by a federal commission.
The Interstate Commerce Act (49 U. S. C. § 1 et seq.)
is aimed at common carriers exclusively, § 1 (1), (3), and
not even at all these. With exceptions plainly unrelated
to this case, § 1 (1) (b), (¢), carriers, even though com-
mon, are unaffected by the act unless they are carriers
wholly by railroad, or if partly by railroad and partly by
water, are operating under “a common control, manage-
ment, or arrangement for a continuous carriage or ship-
ment.” §1 (1) (a). Cf.Cincinnati, N.O. & T. P. Ry. Co.
v. Interstate Commerce Comm’n, 162 U. S. 184 ; Lowisville
& N.R. Co.v. Behlmer, 175 U. S. 648; Standard Oil Co. v.
United States, 179 Fed. 614; Mutual Transit Co. v. United
States, 178 Fed. 664. There are limitations, moreover, in
respect of the conduct to be controlled in addition to the
foregoing limitations in respect of the carriers to be regu-
lated. Even though the activities are those of common
carriers by rail, the statute does not apply “to the trans-
portation of passengers or property . . . wholly
within one State and not shipped to or from a foreign
country from or to any place in the United States.” §1
(2) (a), (b). For many purposes, as for example in test-
ing the validity of state taxation, merchandise is deemed
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to be in interstate commerce when it has started on its
journey, though still in the possession of consignor or
seller. Hughes Bros. Co. v. Minnesota, 272 U. S. 469, 475;
Champlain Realty Co.v. Brattleboro, 260 U. S. 366. Not
so, however, in determining the application of this act.
Transportation begins for that purpose, if not for others,
when the merchandise has been placed in the possession
of a carrier. Hughes Bros. Co.v. Minnesota, supra; Coe v.
Errol, 116 U. S. 517, 528; Diamond Match Co. v. Onton-
agon, 188 U. S. 82, 95; Southern Pacific Terminal Co. v.
Interstate Commerce Comm’n, 219 U. S. 498, 527. And
“wherever the word ‘carrier’ is used in this chapter it shall
be held to mean ‘common carrier.”” § 1 (3).

With the aid of these definitions the problem before us
takes on a new simplicity. The only transportation of
this coal by a common carrier of merchandise either by
railroad or by water was intrastate transportation in Ohio
between Negley and Youngstown. The transportation
between Pennsylvania and Ohio was by the owner, who
was not a common carrier, but furnished implements of
carriage for its own use exclusively. Appellants would
have us hold that this interstate transportation by an
owner who does not carry for any one else will be tacked
to the intrastate transportation by railroads who are in
business as common carriers, and the movement thus con-
solidated brought within the statute. The statute and
the decisions as we read them forbid this unifying process.
The Pipe Line Cases, 234 U. S. 548, 562; McCluskey v.
Marysville & Northern Ry. Co., 243 U. S. 36, 39, 40; At-
lantic Coast Line R. Co. v. Standard Oil Co., 275 U. S.
257; Campbell Riwer Mills Co. v. Chicago, M., St. P. & P.
R. Co., 42 F. (2d) 775, 777, 778; aff’d, 53 F. (2d) 69, 72,
73; Pennsylvania R. Co. v. McGirr's Sons Co., 287 Fed.
334,

Two cases in this court (United States v. Erie R. Co.,
280 U. 8. 98, and Texas & New Orleans Ry. Co. v. Sabine
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Tram Co., 227 U. S. 111) are put forward with special
emphasis by appellants as supporting a different conclu-
sion.

Of these, the first had to do with a shipment of wood
pulp imported from abroad to Hoboken, New Jersey,
where the merchandise was to be transshipped by rail to
Garfield in the same state, The haul from Hoboken to
Garfield was held to be subject to regulation by the fed-
eral Commission. The case differs from the one at hand
in at least three particulars: (1) the carriage to Hoboken,
as will appear from an examination of the record, was
effected by a common carrier; (2) the ultimate consignee
was known from the beginning; (3) the rail transporta-
tion was “in fact a part of foreign commerce.” 280 U, S.
at p. 102. Upon a shipment of merchandise to or from
a foreign country, the Interstate Commerce Act applies to
the carriage in this country, though that part of the
carriage is within the limits of a single state. § 1 (1)
(e), (2) (a). Cf. Denver & Rio Grande R. Co. v. Inter-
state Commerce Comm’n, 195 Fed. 968, 972; Oregon-
Washington R. & N. Co. v. Strauss & Co., 73 F. (2d)
912; Lees & Sons Co. v. Reading Co., 148 1. C. C. 603;
In re Transportation of Sugar, 22 1. C. C. 558.

Texas & New Orleans Ry. Co. v. Sabine Tram Co.,
supra, though differing in details from the case of the
Erie Railway, illustrates the same principle, and is to be
distinguished on like grounds.

Neither in the cases cited by the appellants nor in any
others known to us has transportation by a common car-
rier been combined with carriage by an owner for the
purpose of subjecting the whole to the operation of the
statute when the parts would be exempt. Such a fusion,
if permitted, would lead to strange results. The situation
laid before us would not be changed in its essentials if
a coOperative association of farmers doing business in
Pennsylvania close to the state line were to use a fleet of
trucks belonging to the association or its members to
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carry milk or vegetables from Pennsylvania to a railroad
station in Ohio. Even though this were done systemati-
cally and not casually or in sporadic instances, the ensuing
transportation by rail, if kept within Ohio, would not
be transportation between the states within the meaning
of the Act of Congress. If the concept of transportation
is in need of expansion, it is for the legislative department
of the government to determine how great the change
shall be.

We have found it unnecessary to consider in the dis-
position of the case whether the treatment of the coal at
Negley would break the continuity of the movement from
the mines, even if interstate transportation would other-
wise exist. Cf. Southern Pacific Terminal Co. v. Inter-
state Commerce Comm’n, supra, at p. 526; Alabama
Great Southern R. Co. v. McFadden & Bros., 232 Fed.
1000; aff’d, McFadden & Bros. v. Alabama Great South-
ern R. Co., 241 Fed. 562; Board of Trade of Chicago v.
Olsen, 262 U. S. 1, 33; Arkadelphia M:illing Co. v. St.
Louis S. W. Ry. Co., 249 U. S. 134, 151, 152; General
Oil Co. v. Crain, 209 U. S. 211,

Second: The appellants have woven into their brief a
suggestion, not contained in their statement of points re-
lied upon for reversal, that the ownership by the coal
company of a controlling interest in the shares of the
Lisbon and the Y. & S. has a bearing on the nature of
the transit between Negley and the mines. There is
insinuation, if not argument, that in building and operat-
ing a private right of way the coal company has nullified
restraints imposed upon the railroads by the federal
Commission, and for that reason must be treated as if it
were a common carrier itself.

No such point was made in the complaint, nor do the
assignments of error present it adequately here.

The decree should be affirmed, and it is so ordered.

Affirmed.
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McNUTT, GOVERNOR OF INDIANA, et L. v. GEN-
ERAL MOTORS ACCEPTANCE CORP.

APPEAL FROM THE DISTRICT COURT OF THE UNITED STATES
FOR THE SOUTHERN DISTRICT OF INDIANA.

No. 709. Argued April 1, 1936.—Decided May 18, 1936.

1. In a suit in the District Court to enjoin, as unconstitutional, the
enforcement of a state statute requiring the plaintiff to obtain a
license for his business and otherwise subjecting the business to
regulation, the value in controversy, in the absence of a showing
that the plaintiff cannot obtain the license or is prevented by the
statute from prosecuting the business, is not the value or net
worth of the business but the value of the right to be free from
the regulation; and this may be measured by the loss, if any, that
would follow the enforcement of the rules prescribed. P. 181.

2. Under § 5 of the Act of March 3, 1875, Jud. Code, § 37, 28
U. 8. C. 80, a plaintiff in the Distriet Court must plead the essen-
tial jurisdictional facts and must carry throughout the litigation
the burden of showing that he is properly in court; if his allega-
tions of jurisdictional facts are challenged by his adversary in any
appropriate manner, he must support them by competent proof;
and even where they are not so challenged, the court may insist
that the jurisdictional facts be established by a preponderance of
evidence or the case be dismissed. Pp. 182, 189.

3. In a suit for an injunction in the District Court, the allegation
of the jurisdictional amount may be traversed by answer. P. 189.

4. In a case in the District Court, the allegation of jurisdictional
amount had been traversed, yet no adequate finding on the issue
of fact was made by the court and no evidence to support the
allegation was introduced. Held that the bill should be dismissed
for want of jurisdiction. P. 190,

Reversed.

ArrEAL from a decree of the District Court of three
judges which enjoined the enforcement of a statute reg-
ulating the business of purchasing contracts arising out
of retail instalment sales.
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Mr. Joseph W. Hutchinson, Assistant Attorney Gen-
eral of Indiana, and Mr. Leo M. Gardner, with whom
Mr. Philip Lutz, Jr., Attorney General, was on the brief,
for appellants.

Messrs. John Thomas Smith and Phillip W. Haberman,
with whom Messrs. Duane R. Dills, Stanley B. Ecker,
and Paul Y. Davis were on the brief, for appellee.

Mg. Cuier Justice HucuEis delivered the opinion of
the Court.

Respondent, General Motors Acceptance Corporation
of Indiana, brought this suit to restrain the enforcement
of Chapter 231 of the Acts of 1935 of the General Assem-
bly of Indiana. That Act provides for the regulation of
the business of purchasing contracts arising out of retail
installment sales, including provisions for licenses, for

classifications of contracts, and for fixing maximum
“finance charges.” The validity of the Act was chal-
lenged as depriving respondent of its property without
due process of law and denying it the equal protection of
the laws in violation of the Fourteenth Amendment of
the Federal Constitution. An interlocutory injunction
was sought and, upon hearing by three judges (28
U. 8. C. 380), a final decree was entered, upon findings
of facts and conclusions of law, granting a permanent in-
junction. No opinion was rendered. The case comes
here by direct appeal.

The question arises whether the matter in controversy
exceeds the sum or value of $3,000, exclusive of interest
and costs, so as to give the District Court jurisdiction.
Jud. Code, § 24 (1), 28 U. 8. C. 41 (1). The complaint
alleged that the requisite amount was involved and this
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allegation was denied by the answer. On the argument
in this Court, leave was given to file an additional brief
upon the question of jurisdiction and respondent has
submitted its brief accordingly.

Respondent points to the allegations of its bill that the
“net worth” of its business exceeds $50,000; that in 1934
it purchased retail installment contracts in Indiana ag-
gregating in excess of $7,000,000; that the value of such
purchases for the first six months of 1935 was in excess of
$4,000,000; and that during 1934 respondent purchased
in Indiana approximately 23,000 installment sales con-
tracts from more than 500 retail dealers. These allega-
tions were sustained by the findings of the District Court.
The bill also alleged that respondent maintained offices
in Indiana for which it paid yearly an aggregate rental
of $13,147; that it employed on the average 85 employees
whose aggregate annual salaries amounted to about
$150,000. Respondent also refers to its allegations that
the Act limits the amount which respondent “may receive
as its gross profit for the purchase of an installment con-
tract to a sum not exceeding the maximum ‘finance
charge’ which may be fixed by the Department of Finan-
cial Institutions,”—by prohibiting respondent “from pur-
chasing any retail installment contracts at a less price
than the unpaid balance thereon”; that the Act limits the
amount which may be given by respondent ‘“to retail
sellers out of the gross ‘finance charge’ received from
retail buyers under installment sale contracts” sold to
respondent, by requiring the Department “to fix this
maximum amount without regard to any differentiation
as between contracts sold to licensees by retail sellers
with recourse against such sellers, and contracts sold by
retail sellers without recourse against them; and that in
other respects the statute imposes burdensome require-
ments which impair the “efficiency of the operations and
earnings” of respondent.
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Respondent invokes the principle that jurisdiction is
to be tested by the value of the object or right to be pro-
tected against interference. Hunt v. New York Cotton
Exchange, 205 U. S. 322; Bitterman v. Louisville &
Nashville R. Co., 207 U. 8. 205; Berryman v. Whitman
College, 222 U. 8. 334; Glenwood Light Co. v. Mutual
Light Co., 239 U. S. 121; Healy v. Ratta, 292 U. S. 263.
But in the instant case, the statute does not attempt to
prevent respondent from condueting its business. There
1s no showing that it cannot obtain a license and proceed
with its operations. The value or net worth of the busi-
ness which respondent transacts in Indiana is not in-
volved save to the extent that it may be affected by the
incidence of the statutory regulation. The object or
right to be protected against unconstitutional interfer-
ence is the right to be free of that regulation. The value
of that right may be measured by the loss, if any, which
would follow the enforcement of the rules prescribed.
The particular allegations of respondent’s bill as to the
extent or value of its business throw no light upon that
subject. They fail to set forth any facts showing what,
if any, curtailment of business and consequent loss the
enforcement of the statute would involve. The bill is
thus destitute of any appropriate allegation as to juris-
dictional amount save the general allegation that the
matter in controversy exceeds $3,000. That allegation
was put in issue and the record discloses neither finding
nor evidence to sustain it.

In the absence of any showing in the record to support
that general allegation, the question is upon which party
lay the burden of proof. Respondent contends that the
burden of proving the lack of jurisdiction rests upon the
party challenging the jurisdiction and cites decisions of
this Court to that effect. The question is thus sharply
presented.
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The jurisdiction of the District Court in a civil suit
of this nature is definitely limited by statute to one—
“where the matter in controversy exceeds, exclusive of
interest and costs, the sum or value of $3,000, and (a)
arises under the Constitution or laws of the United
States, or treaties made, or which shall be made, under
their authority, or (b) is between citizens of different
States, or (¢) is between citizens of a State and foreign
States, citizens or subjects.” Jud. Code, § 24 (1), 28
U. 8. C. 41 (1).

Further, the Act of March 3, 1875, ¢. 137, § 5 (18 Stat.
472) as now applied to the District Courts (Jud. Code,
§ 37, 28 U. 8. C. 80), explicitly charges those courts with
the duty of enforcing these jurisdictional limitations.
The provision in its present form is as follows:

“If in any suit commenced in a District Court, or re-
moved from a state court to a District Court of the
United States, it shall appear to the satisfaction of the
said District Court, at any time after such suit has been
brought or removed thereto, that such suit does not
really and substantially involve a dispute or controversy
properly within the jurisdiction of said District Court,
or that the parties to said suit have been improperly or
collusively made or joined, either as plaintiffs or defend-
ants, for the purpose of creating a case cognizable or
removable under this chapter, the said District Court
shall proceed no further therein, but shall dismiss the
suit or remand it to the court from which it was removed,
as justice may require, and shall make such order as to
costs as shall be just.”

It is incumbent upon the plaintiff properly to allege
the jurisdictional faects, according to the nature of the
case. “Where the law gives no rule, the demand of the
plaintiff must furnish one; but where the law gives the
rule, the legal cause of action, and not the plaintiff’s
demand, must be regarded.” Wilson v. Daniel, 3 Dall.
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401, 407, 408; Barry v. Edmunds, 116 U. S. 550, 560;
Vance v. Vandercook Co. (No. 2), 170 U. S. 468, 481;
Lion Bonding Co. v. Karatz, 262 U. S. 77, 85, 86. Where
the pleadings properly alleged the jurisdictional facts, as
for example, with respect to diversity of citizenship and
jurisdictional amount, it was necessary at common law,
and before the passage of the Act of 1875, to raise the
issue of want of jurisdiction by plea in abatement. And
where the jurisdictional issue was thus raised, the burden
of proof was upon the defendant. The objection was
waived by pleading to the merits. De Wolf v. Rabaud,
1 Pet. 476, 498; Sheppard v. Graves, 14 How. 505, 510;
De Sobry v. Nicholson, 3 Wall. 420, 423; Farmington v.
Pillsbury, 114 U. S. 138, 143. In equity, the defense
could be presented by plea or demurrer but not by an-
swer. Livingston’s Executrix v. Story, 11 Pet. 351, 393;
De Sobry v. Nicholson, supra; Hunt v. New York Cotton
Ezxchange, 205 U. 8. 322, 333. Demurrers and pleas were
abolished by Rule 29 of the Equity Rules promulgated
in 1912, 226 U. S., appendix p. 8.

By the Conformity Aect of 1872 (17 Stat. 197; R. S.
914; 28 U. S. C. 724) all defenses in civil actions at law
were made available to a defendant in the federal courts
under any form of plea, answer or demurrer which would
have been open to him under like pleading in the courts
of the State within which the federal court was held.
In that view we decided that where, under the Nebraska
Code of Civil Procedure, the answer took the place of all
pleas at common law, in abatement or to the merits, the
allegation of the citizenship of the parties, which was
properly made in the petition and put in issue by the
answer, must be proved by the plaintiff. And where the
record showed “no proof or finding upon this essential
point” the judgment was reversed for want of jurisdic-
tion. Roberts v. Lewis, 144 U. S. 653, 656-658. See, to
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the same effect, W. L. Wells Co. v. Gastonia Cotton Co.,
198 U. S. 177, 182,

The Act of 1875, in placing upon the trial court the
duty of enforcing the statutory limitations as to juris-
diction by dismissing or remanding the cause at any
time when the lack of jurisdiction appears, applies to
both actions at law and suits in equity. The trial
court is not bound by the pleadings of the parties, but
may, of its own motion, if led to believe that its juris-
diction is not properly invoked, “inquire into the facts
as they really exist.” Wetmore v. Rymer, 169 U. S.
115, 120; Gulbert v. Dawvid, 235 U. S. 561, 567; North
Pacific Steamship Co. v. Soley, 257 U. S. 216, 221.
This Court has had oceasion to consider the application
of the statute under varying conditions. See Barry v.
Edmunds, supra; Morris v. Gilmer, 129 U. 8. 315;
Deputron v. Young, 134 U. S. 241; Anderson v. Watt,
138 U. S. 694, 701; Wetmore v. Rymer, supra; Steigleder
v. McQuesten, 198 U. S. 141, 143; Ghilbert v. David,
supra; North Pacific Steamship Co. v. Soley, supra;
Broad-Grace Arcade Corp. v. Bright, 284 U. S. 588.

In Anderson v. Watt, supra, a suit in equity, the Court
said that under the Act of 1875 “the objection to the
jurisdiction upon a denial of the averment of citizenship
is not confined to a plea in abatement or a demurrer, but
may be taken in the answer, and the time at which it
may be raised is not restricted.” In Wetmore v. Rymer,
supra, an action of ejectment, after a verdict and judg-
ment for the plaintiff, the trial court set them aside and
entertained defendant’s motion to dismiss for want of
jurisdiction, giving leave to both parties to file affidavits
showing the value of the land in controversy. Upon con-
sideration of the evidence, the trial court decided that the
jurisdietional amount was not involved. This Court dis-
agreed with that conclusion. Speaking of the effect of
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the Act of 1875, the Court observed that the statute did
not prescribe any particular mode in which the question
of jurisdiction was to be brought to the attention of the
court, nor how, when raised, it should be determined.
The Court said: “When such a question arises in an ac-
tion at law its decision would usually depend upon mat-
ters of fact, and also usually involves a denial of formal,
but necessary, allegations contained in the plaintiff’s
declaration or complaint. Such a case would be pre-
sented when the plaintiff’s allegation that the contro-
versy was between citizens of different States, or when,
as in the present case, the allegation that the matter in
dispute was of sufficient value to give the court jurisdic-
tion was denied.—In such cases, whether the question was
raised by the defendant or by the court on its own mo-
tion, the court might doubtless order the issue to be tried
by the jury.” But “the questions might arise in such a
shape that the court might consider and determine them
without the intervention of a jury” and “it would appear
to have been the intention of Congress to leave the mode
of raising and trying such issues to the discretion of the
trial judge.”

In Gilbert v. David, supra, an action at law in the fed-
eral court in Connecticut, the question arose with respect
to the citizenship of the plaintiff—which was put in issue
by defendants’ answer. Later, defendants moved to dis-
miss the cause for want of jurisdiction. Plaintiff then
moved to strike that motion from the files upon the
ground that it was an irregular method of raising the
question and because the matter was already in issue
under the pleadings. Taking that view, the trial court
directed the trial to proceed upon the question of juris-
diction, and upon hearing the testimony the court found
that both parties were citizens of Connecticut and dis-
missed the action. The judgment was affirmed by this
Court. The Court said: “Under the former practice,
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before the passage of the Act of 1875 . . . it was necessary
to raise the issue of citizenship by a plea in abatement,
when the pleadings properly averred the citizenship of
the parties. . . . The objection may be made now by
answer before answering to the merits, or it may be
made by motion. . . . It may be raised by a general denial
in the answer, where the state practice permits of that
course. Roberts v. Lewts, 144 U. S. 653. In the State of
Connecticut, under the form of denial contained in this
answer, the answer raised the issue. . . . Moreover, the
parties to the suit regarded the matter as at issue under
the pleadings, and it was so held by the court. . . . The
question was properly before the court.” The Court
further held that while the question might have been
submitted to the jury, the trial court was not bound to
take that course and that it was its privilege to dispose
of the issue upon the testimony. From the citation of
Roberts v. Lew:s, supra, it is apparent that the Court con-
sidered that the burden of proof upon the issue of citi-
zenship was upon the plaintiff, and it also appeared from
the record that the plaintiff assumed that burden upon
the trial.

In North Pacific Steamship Co. v. Soley, supra, the suit
was in equity and the question was whether the jurisdic-
tional amount was involved. The plaintiff’s allegation to
that effect was denied by the answer. Upon hearing the
evidence offered by the complainant, and that of the
defendant, the trial court held that the jurisdictional
amount was not involved and dismissed the suit. On
direct appeal to this Court, under the former practice
where jurisdictional questions alone were presented, the
Court said: “The objection that jurisdiction to entertain
the suit did not exist is one which may be taken by
answer. Anderson v. Watt, 138 U, 8. 694. Indeed, under
§ 37 it is the duty of the court, when it shall appear to its
satisfaction that the suit does not really and substan-
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tially involve the necessary amount to give it jurisdiction,

to dismiss the same, and this the court may do whether

the parties raise the question or not. In the present case

the issue was raised by answer, and, therefore, it became

necessary for the court to determine the question of

jurisdiction upon the facts presented, and when brought

directly here, it is the duty of this court to review the

decision upon the testimony as one presenting a juris-

dictional question.” The Court then considered the facts ‘
and sustained the ruling of the District Court.

The question of the burden of proof was considered by
this Court in Chase v. Wetzlar, 225 U. S. 79. That was
a suit in equity in the federal court in New York to
enforce ‘“equitable liens upon or claims to the title of
personal property,” and jurisdiction depended on the
presence of the property within the district. 18 Stat.
472; Jud. Code, § 57; 28 U. 8. C. 118. The allegation of
the bill that the property was within the district was
traversed by the plea, which was held to be “sufficient in
law and form,” and to which a general replication was
filed. The case was heard upon the pleadings and the
trial court ruled that the burden was upon the com-
plainant to establish the existence of the essential juris-
dictional facts which the plea traversed, and as no proof
had been offered by the complainant the bill was dis-
missed for the lack of jurisdiction. On direct appeal this
Court affirmed the decree.

As to the contention that the defendant was bound to
prove the allegations of his plea, the Court observed:
“The theory as to the burden of proof being on the de-
fendant, on which this proposition proceeds, it is insisted,
is sanctioned by the following decisions of this court:
Sheppard v. Graves (1852), 14 How. 505; De Sobry v.
Nicholson (1865), 3 Wall. 420; Wetmore v. Rymer
(1898), 169 U. S. 115; Hunt v. New York Cotton Ez-
change (1907), 205 U. S. 322. And a decision of the Cir-
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cuit Court of Appeals for the Eighth Circuit in Hill v.
Walker, 167 Fed. 241, is also referred to as containing a
full summary of the decided cases on the subject.” The
Court distinguished those cases upon the ground that
none of them involved the question of jurisdiction under
the statute requiring the presence of property within the
district. In view of that distinction, the Court thought
it unnecessary “to now consider the conflict of opinion
which has sometimes arisen concerning whether the doc-
trine of the cases relied upon and the fundamental con-
ception upon which those cases rested entirely harmonizes
with the provision of the act of 1875 requiring a Federal
court of its own motion to dismiss a pending suit when it
is found not to be really within its jurisdiction—see
Roberts v. Lewis, 144 U. 8. 653, and the cases cited in
the dissenting opinion in Hill v. Walker, supra,” because
the Court thought that the doctrine was inapplicable
to the case before it. The existence of property within the
jurisdiction was deemed to be such a fundamental pre-
requisite to the exercise of power to render a binding
decree that in no possible view could it be said that the
plaintiff did not have the burden of proving the essential
jurisdictional fact. The Court concluded its discussion of
the point by saying: “In other words, even putting aside
for the sake of argument the effect on the doctrines an-
nounced in the decisions relied upon of the enactment of
the act of 1875 as to the duty to dismiss to which we have
referred, the burden of proof to establish that the court
was vested with power to act, we think, in a case like this,
in the nature of things rested upon the complainant.”
Chase v. Wetzlar, supra, pp. 85-87.

The question which was thus suggested and put aside
in Chase v. Wetzlar is definitely before us in the instant
case and should be decided. The Act of 1875 prescribes
a uniform rule and there should be a consistent practice
in dealing with jurisdictional questions. We think that
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the terms and implications of the Act leave no sufficient
ground for varying rules as to the burden of proof. The
prerequisites to the exercise of jurisdiction are specifically
defined and the plain import of the statute is that the
District Court is vested with authority to inquire at any
time whether these conditions have been met. They are
conditions which must be met by the party who seeks the
exercise of jurisdiction in his favor. He must allege in
his pleading the facts essential to show jurisdiction. If
he fails to make the necessary allegations he has no
standing. If he does make them, an inquiry into the
existence of jurisdiction is obviously for the purpose of
determining whether the facts support his allegations.
In the nature of things, the authorized inquiry is pri-
marily directed to the one who claims that the power of
the court should be exerted in his behalf. As he is seek-
ing relief subject to this supervision, it follows that he
must carry throughout the litigation the burden of show-
ing that he is properly in court. The authority which
the statute vests in the court to enforce the limitations
of its jurisdiction precludes the idea that jurisdiction may
be maintained by mere averment or that the party assert-
ing jurisdiction may be relieved of his burden by any
formal procedure. If his allegations of jurisdictional
facts are challenged by his adversary in any appropriate
manner, he must support them by competent proof. And
where they are not so challenged the court may still
insist that the jurisdictional facts be established or the
case be dismissed, and for that purpose the court may
demand that the party alleging jurisdiction justify his
allegations by a preponderance of evidence. We think
that only in this way may the practice of the District
Courts be harmonized with the true intent of the statute
which clothes them with adequate authority and imposes
upon them a correlative duty.
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Here, the allegation in the bill of complaint as to jur-
isdictional amount was traversed by the answer. The
court made no adequate finding upon that issue of fact,
and the record contains no evidence to support the alle-
gation of the bill. There was thus no showing that the
District Court had jurisdiction and the bill should have
been dismissed upon that ground.

The decree is reversed and the cause is remanded to
the District Court with directions to dismiss the bill of
complaint for the want of jurisdiction.

Reversed.

Mg. JusTIicE STONE took no part in the consideration
and decision of this case.

McNUTT, GOVERNOR OF INDIANA, ET AL. v.
McHENRY CHEVROLET CO., INC.

APPEAL FROM THE DISTRICT COURT OF THE UNITED STATES
FOR THE SOUTHERN DISTRICT OF INDIANA.

No. 710. Argued April 1, 1936.—Decided May 18, 1936.

Decided upon the authority of the case last preceding.
Reversed.

ArpPEAL from a decree of the District Court of three
judges permanently enjoining the enforcement of a stat-
ute regulating the business of purchasing retail contracts
of sale on the instalment plan. The case was tried with
the one next preceding.

Mr. Joseph W. Hutchinson, Asst. Atty. Gen. of Indi-
ana, and Mr. Leo M. Gardner, with whom Mr. Philip
Lutz, Jr., Atty. Gen., was on the brief, for appellants.

Messrs. John Thomas Smith and Phillip W. Haber-
man, with whom Messrs. Duane R. Dills, Stanley B.
Ecker, and Paul Y. Davis were on the brief, for appellee.
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Mg. Cuier Justice HueHEs delivered the opinion of
the Court.

This is a companion case to McNutt v. General Motors
Acceptance Corp., decided this day, ante, p. 178. Re-
spondent, McHenry Chevrolet Co., Inc., is a dealer, sell-
ing automobiles at retail for cash or on the installment
plan. It brought this suit to restrain the enforcement of
Chapter 231 of the Acts of 1935 of the General Assembly
of Indiana, providing for the regulation of the business of
retail installment sales. Respondent assailed the Act as
depriving it of its property without due process of law
and denying it the equal protection of the laws contrary
to the Fourteenth Amendment. The District Court
granted a permanent injunction, and a direct appeal lies.

The allegation of the complaint that the matter in
controversy exceeds the sum of $3,000 in value, exclusive
of interest and costs, was denied by the answer. In sup-
port of the general jurisdictional allegation, respondent
refers to the facts, as found by the District Court or not
questioned by appellants, that the net worth of its busi-
ness 1s in excess of $3,000; that it has on hand cars of
the combined value of $16,000; that in the five months
expiring May 31, 1935, it sold 481 cars, the aggregate
retail prices of which amounted to about $164,000; that a
substantial majority of its sales—about 65 per cent. dur-
ing the first five months of 1935—consisted of install-
ment or time sales; that based upon orders and criteria
commonly employed to forecast future sales, it expected
to sell approximately 330 cars in June and July of 1935,
and 495 cars during the second six months of that year.
Respondent also refers to allegations of its complaint
that its present and future earnings and the conduct of
its business would be rendered uncertain by reason of the
risk involved in making future commitments for the pur-
chase of automobiles and the inability to obtain future
commitments for the resale of such automobiles and for
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those on hand, and for the sale of retail installment con-
tracts covering the automobiles on hand, as well as cars
which might be ordered, to the General Motors Accept-
ance Corporation or any other finance company. These
allegations were put in issue.

The District Court made findings with respect to the
character and extent of respondent’s business but the
record contains no finding or evidence showing the
amount of the loss, if any, which would be caused by the
regulations assailed.

Respondent contends that the burden of proving the
lack of jurisdiction rested upon those challenging the
jurisdiction. We have considered and overruled the simi-
lar contention in our opinion in McNutt v. General
Motors Acceptance Corp., supra. In this aspect we find
no substantial difference between the two cases.

The decree of the District Court is reversed and the
cause is remanded with directions to dismiss the bill of
complaint,

Reversed.

MRg. JusTicE STONE took no part in the consideration
and decision of this case.
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WHEELING STEEL CORP. v. FOX, STATE TAX
COMMISSIONER, ET AL.

APPEAL FROM THE CIRCUIT COURT OF OHIO COUNTY, WEST
VIRGINTA.

No. 663. Argued March 9, 10, 1936.—Decided May 18, 1936.

1. Intangible property, such as accounts receivable and bank de-
posits, may have a situs for taxation by a State other than that
of the owner’s domicile through being part of a business localized
in the taxing State. P. 208.

2. The State in which intangible property belonging to a foreign
corporation is thus localized cannot be denied constitutional power
to tax it upon the ground that, by legal fiction, the property is so
attributable to the State by which the corporation was chartered
as to vest in that State the sole power to taxit. P. 211.

So held where the corporation maintained in the State of its
incorporation an office styled its “principal” office, in which a
duplicate stock ledger and records of capital stock transactions .
were kept, but actually conducted its business outside of that
State.

3. A Delaware manufacturing corporation conducted none of its
business in that State but established its commercial domicile in
West Virginia. There it maintained its general business offices
where its general accounts were kept and in which its stockholders
and directors held their meetings and from which its officers
managed and controlled its operations, including what was done
in its plants and sales offices in other States. All contracts of sale
were subject to the approval of this main office and all invoices
were payable there. It had bank deposits outside of West Vir-
ginia, resulting from deposits by its West Virginia office of com-
mercial paper received from -customers, which deposits were
used in meeting payrolls and in paying for materials, equipment,
and maintenance and operating expenses in the course of its man-
ufacturing activities but were drawn upon only by the West Vir-
ginig office or under its direction.

Held, that the bank deposits and aceounts receivable for goods
made at the plants and sold through the sales offices were taxable
by West Virginia. P. 211.

Note: The West Virginia assessment, as amended and approved
by the state court, permitted a deduction of an amount taxed by
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the State of Ohio on “accounts and notes receivable.” The rec-
ord, however, presents the question of the constitutionality of the
tax in West Virginia, and no question of the amount or validity
of any tax assessed elsewhere.

4. The West Virginia statutes, as construed by the state court, tax
only such part of the intangible property of a foreign corpora-
tion as upon the facts and the applicable principles of law the
State may rightfully tax. P. 215.

5. No delegation of authority, violative of the Federal Constitution,
exists in permitting the state tax officials to fix the assessment of
intangible property of a foreign corporation by applying the law
to the facts, subject to review by the state courts and ultimately
to review, as to any federal questions arising, by this Court.
P. 215.

6. The assertion that the West Virginia tax on intangible property
of foreign business corporations, in comparison with taxes on
property of natural persons, railroads and other public utilities,
denies to business corporations the equal protection of the laws,
is not sustained by the record in this case. P. 215.

© Affirmed.

AprEAL from a judgment of a Circuit Court of West
Virginia in a statutory proceeding for the review of a tax
assessment. The Supreme Court of Appeals of the State
denied a writ of error, the judgment having been entered
pursuant to its decision on a previous review. In re
W heeling Steel Corporation Assessment, 115 W. Va, 553 ;
177 S. E. 535.

Messrs. J. E. Bruce and Wright Hugus for appellant.

The statutory provisions, as construed, operate to tax
property over which the State has no jurisdiction.

The State creating a corporation has the sole right to
tax the intangible property of that corporation unless
such intangible property has acquired a “business situs”
elsewhere,—that is, it has been derived from, and is be-
ing held for use in, a purely local business. And con-
versely, a State which is not the domicile of the taxpay-
ing corporation, and in which the intangible property of
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such corporation has not acquired a “business situs,”
cannot, consistently with the due process clause of the
Fourteenth Amendment, impose a tax upon such prop-
erty. Virginia v. Imperial Coal Sales Co., 293 U. S. 15;
Safe Deposit & Trust Co. v. Virginia, 280 U. S. 83; Liver-
pool & L. & G. Ins. Co. v. Board, 221 U. 8. 346; Baldwin
v. Missourt, 281 U. S. 586.

West Virginia is not the domicile of the appellant.
Appellant was organized and now exists under and by
virtue of the laws of Delaware. It operates in West Vir-
ginia, Ohio and Minnesota as a foreign corporation, hav-
ing complied with the laws of each of those States taxing
and regulating foreign corporations doing business
therein.

The laws of West Virginia do not provide for the do-
mestication of foreign business corporations. On the
contrary, c. 31, Art. 1, § 79 (Michie Code, 1932, § 3091)
provides that foreign corporations may do business, as
foreign corporations, within West Virginia under cer-
tain conditions. Foreign corporations doing business
within the State preserve their status as foreign corpora-
tions. Chapter 11, Art. 12, § 71 (Michie Code, 1932,
§ 939) illustrates that different methods are used in cal-
culating license taxes imposed on foreign, as dis-
tinguished from domestic, corporations, and that the
policy of West Virginia is to maintain that distinction.

The Supreme Court of Appeals in its opinion took the
position that, notwithstanding the facts that appellant
is a foreign corporation, that 72.90% of its real estate
and tangible personal property is located outside of West
Virginia, and that 75.80% of its shipments in 1932 orig-
inated from its manufacturing plants located outside of
West Virginia, its entire business had been localized in
West Virginia.

This overthrows the distinetion between domestic and
foreign corporations as now existing in the law, and
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attempts to substitute therefor a distincticn depending,
apparently, upon the place where the executive and man-
agement functions are exercised. It transfers to the
place of control at least one of the attributes of domi-
cile—the power to tax the total intangible property of a
corporate taxpayer irrespective of the fact that its real
estate and tangible personal property may be located
elsewhere.

From the finding that all the property of the appellant
is controlled by the executive offices in West Virginia,
the state court deduces that all the intangible personal
property owned by appellant, wherever it may be said to
be located and however grising, except that portion actu-
ally taxed in other States, is taxable by West Virginia.
It may just as well be argued that all the real property
and all the tangible personal property owned by appel-
lant is likewise controlled by the West Virginia office;
and, if the court’s reasoning is correct, should also be
amenable to assessment and taxation in West Virginia.
But the court does not attempt to extend the argument
to its logical conclusion.

If taxation of real and tangible personal property lo-
cated outside of the jurisdiction of the taxing authority
1s deprivation of property without due process (Union
Refrigerator Transit Co. v. Kentucky, 199 U. S. 194), the
assessment and taxation of intangible personal property
located or arising from business done outside of the juris-
diction of the taxing authority is just as much an at-
tempted deprivation of property without due process.

Appellant owns and operates manufacturing facilities
both within and without the State of West Virginia.
Only 27.10% of the assessed value of its real estate and
tangible personal property is located in West Virginia.
Only 24.20% of its shipments originated in West Virginia
in 1932. Its West Virginia production was 15.6% of the
total production in 1932, Only 19.45% of its employees
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were employed in West Virginia in 1932. Its West Vir-
ginia payrolls were only 16.22% of the total payrolls in
1932. Its West Virginia ingot capacity is only 16.6%
of its total ingot capacity, and ingot capacity is a recog-
nized basis of determining the producing ability of a steel
company.

It is clear that the larger portion of appellant’s in-
tangibles sought to be assessed and taxed by West Vir-
ginia was derived from operations carried on outside of
West Virginia. If intangibles can have any situs for tax-
ation other than at appellant’s domicile in Delaware,
such situs cannot be determined solely by control, for
such a rule would result in taxation of property outside
of the jurisdiction of the State. The use of tangible
property, both real and personal, in business, creates in-
tangible property; and it is submitted that the only fair
rule for the taxation of property in States other than the
State of the domicile is a rule which allocates intangibles
on the basis of tangible property owned and used in pro-
duction of material for sale. Such a rule will permit each
State in which tangible property is located and operated
for profit to tax a fair proportion of the intangible prop-
erty created within its borders.

It is well settled in the law that a corporation is dom-
iciled in the State of its creation, and that it cannot mi-
grate. It may own property and do business in other
States, but its domicile is not thereby changed. To hold
that a corporation may have a roving domicile, depend-
ent upon the place its executive functions are exercised
from time to time, would be an anomaly. Adams Ez-
press Co. v. State Auditor, 166 U, S. 185.

The money and accounts receivable here sought to be
taxed are property derived from business done for the
most part in the State of Ohio. The management activi-
ties in West Virginia, particularly the “control” empha-
sized by the state court, did not create these intangibles.
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Appellant’s business is not localized in West Virginia.
Its general offices in Wheeling did not and could not
bring into existence such intangibles without the acts of
manufacture and shipment in and from the State of
Ohio. The most important act—the manufacture of
the steel—was performed in Ohio. No money would
have been received, and no credits would have been cre-
ated but for such manufacture. If intangibles arising
from appellant’s Ohio manufacturing operations are tax-
able in any State, other than Delaware, they are taxable
in Ohio. They are not taxable in West Virginia. Hans
Rees Sons, Inc. v. North Carolina, 283 U. S. 123; Ameri-
can Barge Line Co. v. Board, 246 Ky. 573; Looney v.
Crane Co., 245 U. 8. 178; Alpha Portland Cement Co. v.
Massachusetts, 268 U. S. 203; Baldwin v. Missourt, 281
U. S. 586; Beidler v. South Carolina Tax Comm’n, 282
U. S. 1; First National Bank v. Maine, 284 U. S. 312,

The state law, as construed, results in multiple taxa-
tion. Cases hereinafter discussed involve not only prop-
erty taxes, but also transfer, inheritance, license and in-
come taxes, but the same general jurisdictional principles
govern all types of taxation. Frick v. Pennsylvania, 268
U. S. 473.

The modern view of this Court, to the effect that mul-
tiple taxation of intangible personal property is repug-
nant to the due process clause of the Fourteenth Amend-
ment, apparently had its inception in the case of Safe
Deposit & Trust Co. v. Virginia, 280 U. S. 83.

That intangibles consisting of negotiable bonds and
certificates of indebtedness are subject to the imposition
of an inheritance tax only by the State of the decedent’s
domicile was held in Farmers Loan & Trust Co. v. Min-
nesota, 280 U. S. 204. This case expressly overruled
Blackstone v. Miller, 188 U, S. 189.

Baldwin v. Missouri, 281 U. S. 586, involved other
types of intangible property. In that case the Court
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refused to apply the “business situs” doctrine. Mr. Jus-
tice Holmes, in his dissenting opinion, recognized that
the majority opinion in effect overruled the cases up-
holding “business situs” as a basis for taxation of in-
tangible property. See: Beidler v. South Carolina Tax
Comm’n, 282 U. S. 1; First National Bank v. Maine, 284
U. 8. 312.

A franchise or license tax imposed by a State upon a
foreign corporation for the privilege of doing business
within that State, but measured in part by property
owned or business done outside, is a deprivation of prop-
erty without due process of law. Looney v. Crane Co.,
245 U. S. 178; Alpha Portland Cement Co. v. Massa-
chusetts, 268 U. S. 203.

An income tax imposed by a State upon a foreign cor-
poration measured in part by income received from prop-
erty owned or business done outside of that State, is a
deprivation of property without due process of law.
Hans Rees Sons v. North Carolina, 283 U. S. 123; New-
port Co. v. Wisconsin Tax Comm’n, 219 Wis. 293.

The fact that the state court’s opinion permits the de-
duction of intangible property owned by appellant and
taxed in Ohio during the same tax period does not assist
in any determination of the question of jurisdiction to
tax.

All the receivables arising from business transacted
within Ohio are taxable there and could be taxed in that
State if Ohio should at some time prohibit the deduction
of indebtedness, which is not improbable in view of the
fact that West Virginia has prohibited the deduction of
indebtedness.

The state court acknowledges that Ohio has power to
tax a portion of appellant’s intangibles, apparently under
the “business situs” theory. Suppose that Ohio did not
choose to exercise that power. Would West Virginia,
because of Ohio’s failure to exercise an acknowledged
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power, acquire jurisdiction to tax intangibles derived
from Ohio business?

It is doubtful that the “business situs” theory of tax-
ation, even if it would now be upheld by this Court, is
applicable under West Virginia statutes. Those statutes
contain no provision for allocation to that State of in-
tangible property which is within its jurisdiction, as dis-
tinguished from such property over which it has no juris-
diction.

If the legislature has not prescribed a clear and specific
manner in which taxes shall be assessed, neither the ad-
ministrative officers nor the courts may supply the de-
fect. Statutes imposing taxes are to be construed most
strongly against the Government and in favor of the tax-
payer.

The statutes in question, as construed below, when
read in connection with § 15, Art. 3, ¢. 11 of the West
Virginia Code, which limits the assessment for taxation
of similar property owned by an individual or unincor-
porated firm to money derived from or belonging to and
credits arising out of business done by such individual
or unincorporated firm within the State of West Virginia,
operate to deny to appellant the equal protection of the
laws.

And, when read in connection with §8§ 2, 4, 5, 6 and 7,
Art. 6, c. 11 of the Code, which limit the assessment for
taxation of similar property owned by persons, firms or
corporations operating as public utilities to property
“wholly held or used in this State,” they again operate
to deny appellant the equal protection of the laws.

Mr. Homer A. Holt, Attorney General of West Vir-
ginia, with whom Messrs. Ira J. Partlow and W. Holt
Wooddell, Assistant Attorneys General, were on the
brief, for appellees.
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The accounts receivable and money on deposit have a
taxable situs in West Virginia.

Generally, the taxable situs of accounts receivable and
of money in bank is at the domicile of the owner. Bald-
win v. Missouri, 281 U. S. 586, 591; Beidler v. South
Carolina Tax Comm’n, 282 U. S. 1, 8. They may, how-
ever, acquire a situs for purposes of taxation at some
place other than the technical domicile of the owner. In
re Wheeling Steel Corporation Assessment (this case),
115 W. Va. 553; Miamz Coal Co. v. Fox, 203 Ind. 99;
New Orleans v. Stempel, 175 U. S. 309; Bristol v. Wash-
ington County, 177 U. S. 133; Board of Assessors V.
Comptoir National D’Escompte, 191 U, S. 388; Metro-
politan Life Ins. Co. v. New Orleans, 205 U. S. 395;
Liverpool & L. & G. Ins. Co. v. Assessors, 221 U. S. 346;
Virginia v. Imperial Coal Sales Co., 293 U. S. 15; Safe
Deposit & Trust Co. v. Virginia, 280 U. S, 83; Common-
wealth v. United Cigarette Machine Co., 119 Va. 447;
Bemis Bros. Bag Co. v. Tax Commission, 158 La. 1;
Buck v. Muiller, 147 Ind. 586; Higgins v. Commonwealth,
126 Ky. 211; Finch v. York County, 19 Neb. 50.

Our position in this case is that the accounts receivable
and bank deposits have acquired a taxable situs in West
Virginia, and that they have no taxable situs in Delaware,
the technical domicile of the corporation, and that the
record does not show the acquisition of a taxable situs in
any other State by any part of said intangibles, though we
have not assigned cross error to the judgment of the
Supreme Court of Appeals of West Virginia in deducting
$250,133.42 from the assessment as originally approved by
the tax commissioner, upon the mere showing that that
amount had been assessed in the State of Ohio.

Just as a part of the business of a corporation may be
localized in a State other than that of the technical domi-
cile, so may all of such business become so localized if in
fact the corporation is not doing business and is not man-
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aging and controlling its assets and operations in the State
of its technical domicile, but is, in fact, managing, keep-
ing, and controlling its assets and business in another
State.

Here, Wheeling Steel Corporation has not merely local-
ized a part of its business in West Virginia through the
activities of an agent, but has localized its entire fiscal
management in West Virginia through its principals.

All of the manufacturing business of appellant has
not been so localized in West Virginia, but it is believed
that it is sufficient for the purposes of ad valorem prop-
erty taxes upon the intangibles of appellant that the
business of keeping, managing and controliing all of such
intangibles has been localized in West Virginia.

The theory that intangible personal property can be
taxed only when related to the taxation of real estate
or tangible personal property was rejected by this Court
in Virginia v. Imperial Coal Sales Co., 293 U. S. 15, 20.

We are not considering an income tax, but an ad
valorem property tax upon intangible property. The
source of the property is not determinative. That which
is determinative is the situs of the intangible property
on the assessment date. West Virginia, of course, cannot
tax the personal property, iron and steel, manufactured
by appellant and located in Ohio. Obviously, however,
if such iron and steel were removed from Ohio to West
Virginia, West Virginia could then tax them as tangible
personal property, and the source from which they were
obtained by the corporation would not be material. Like-
wise, if the iron and steel be not removed to West Virginia,
but be exchanged for money or accounts receivable, and
in the course of the transaction such money or accounts
receivable be transferred to West Virginia, then West
Virginia may impose an ad valorem property tax upon
such intangibles.

It is significant that in the cases of Baldwin v. Mis-
sourt, 281 U. S. 586, 593; Farmers Loan & Trust Co.
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v. Minnesota, 280 U. S. 204, 213; First National Bank
v. Maine, 284 U. S. 312, 330; and Beidler v. South Caro-
lina Tax Comm’n, 282 U. S. 1, 9, in each of which cases
an inheritance tax was involved, the Court was careful
to point out that the intangible personal property in-
volved had not acquired a business situs in the States
which sought to impose the taxes.

The rule that the taxable situs of intangibles is at the
technical domicile of the owner is but a mere fiction, and
will not be followed when the fact is clear that the in-
tangible property has a situs elsewhere. Cf. Bristol v.
Washington County, 177 U. S. 133, 141. See also Board
of Assessors v. Comptoir National D’Escompte, 191 U. S.
388, 404 ; Safe Deposit & Trust Co. v. Virginia, 280 U. S.
83, 92.

In Virginia v. Imperial Coal Sales Co., 293 U. S. 15,
the decision was not placed solely upon the ground that
the corporation was a Virginia corporation, but as well
upon the ground that the intangibles were managed and
controlled within Virginia.

In Safe Deposit & Trust Co. v. Virginia, 280 U. S. 83,
the opinion commented upon the fact that the actual
presence and control of the intangibles were elsewhere
than at the domicile of the beneficiaries. Following this,
reference was made to many of the “business situs”
cases to which we have heretofore referred.

The record does not show a taxable situs in Ohio of
any of appellant’s accounts receivable. We do not con-
cede that the voluntary return of accounts receivable
by appellant to the taxing authorities of Ohio and the
payment of taxes thereon, when the record does not
show any taxable situs in Ohio, deprives West Virginia
of the right to tax all of the intangibles of appellant
which the record, we believe, shows to have a taxable
situs in West Virginia.
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The statutes of West Virginia under which appellant’s
intangible property was assessed, as interpreted by the
state courts, are not in violation of the equal protection
clause of the Fourteenth Amendment when considered
in connection with the statutes relating to the assess-
ment of like property of either natural persons or public
utility corporations. Appellant’s error in this regard
results from a failure to consider all of the pertinent
statutes. [Citing and discussing many statutes of the
State. ]

Appellant has shown no facts of diserimination with
respect to it and any other taxpayer, either business
corporation, public utility corporation, or natural person.
It is believed that the pertinent statutes plainly show a
constant purpose and intent to tax all intangibles within
the State and to tax no intangibles which are without
the State. However, even though the statute were sus-
ceptible of an interpretation, which, if adopted, would
result in diserimination against appellant, no showing
of any administrative action which is diseriminatory in
fact is presented.

Mkr. Cuier Justice HucaEs delivered the opinion of
the Court.

This appeal presents the question of the validity of
an ad valorem property tax laid by West Virginia upon
accounts receivable and bank deposits of appellant,
Wheeling Steel Corporation, organized under the laws of
Delaware.

The tax statutes* were assailed upon the ground that,
ag applied, they violated the due process and equal pro-

*The statutes to which appellant refers are: Code of West Vir-
ginia, Chapter 11, Article 3, §§ 12, 13, 15, Article 5, § 1, Article 6,
§ 2, Article 12, § 71; Chapter 31, Article 1, § 79.
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tection clauses of the Fourteenth Amendment of the
Constitution of the United States. The proceeding was
a statutory one, instituted by appellant in the Circuit
Court of Ohio County, West Virginia, to review a county
assessment which was made as of January 1, 1933. The
judgment of that court, reducing the assessment, was
reversed by the Supreme Court of Appeals of West Vir-
ginia. In re Wheeling Steel Corporation Assessment, 115
W. Va. 553; 177 S. E. 535. The Circuit Court then en-
tered final judgment which the Supreme Court of Ap-
peals refused to review. The case comes here on appeal.

The case was submitted upon agreed statements which
disclosed the following facts: The Corporation maintains
its principal office in Delaware through the Corporation
Service Company, as permitted by the laws of that State.
It keeps there a duplicate stock ledger and records of all
transactions with respect to its capital stock, the originals
of such ledger and records being kept in New York City.
It files reports and pays franchise taxes as required by
Delaware.

The general business offices of the Corporation are
located in Wheeling, Ohio County, West Virginia.
There, the general books and accounting records are kept.
The chairman of the board, president, treasurer, secre-
tary and chief counsel reside at Wheeling. There, its
stockholders’ and directors’ meetings, as permitted by the
laws of Delaware, are held. Dividends, when declared,
are ordered to be paid and distributed at meetings held
at Wheeling, although the checks are drawn and dis-
tributed by the dividend disbursing agent located in New
York City and are paid with funds there deposited.

The Corporation maintains sales offices in various cities
of the United States. Sales contracts are negotiated and
orders are taken by these offices subject to acceptance or
rejection at Wheeling.
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The principal manufacturing plants of the Corporation
are located in the State of Ohio. The plant offices main-
tain original detailed accounting records showing mate-
rials received, railroad cars received and shipped, detailed
labor costs, production and shipments, and detailed stocks
of goods and payrolls. Employment offices are main-
tained at each plant. The Portsmouth, Ohio, plant
makes up and mails out invoices for all products shipped
from that plant, together with bills of lading and ship-
ping notices. The other plants prepare complete in-
voices with exception of information relating to the price
of materials deseribed. The latter invoices are then for-
warded to Wheeling where they are completed and mailed
to the customer. Bills of lading and shipping notices
are, however, mailed to customers from the individual
plants. All invoices are payable in Wheeling. The
majority of commercial accounts are paid by check issued
at Wheeling. Payrolls are made up and payroll checks
are prepared and signed at the various plants and are
there distributed to the employees. Such checks are
paid with funds on deposit in banks in the localities
where the plants are situated.

The Corporation owns vessels operating on the Alle-
gheny, Ohio and Mississippi Rivers, transporting coal
and steel. These vessels are registered at the port of
Pittsburgh.

The total assessed value of the real estate and tangible
personal property owned by the Corporation on January
1, 1933, was $31,977,600. The assessed value of its real
estate and tangible personal property in West Virginia
was $8,673,205, or 27.10 percent. of the total.

At least 80 percent. of the sums spent by the Corpora-
tion in the conduct of its business, including the pur-
chase of materials, maintenance and repairs of plants,
building of improvements, property additions, payrolls
and other operating expenses were made in connection
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with the operation of its plants and business outside the
State of West Virginia and all such payments, aside from
moneys borrowed, were made from the proceeds of sales
of its products. The moneys thus expended in the con-
duet of its business in Ohio and States other than West
Virginia are expended by executive action taken at
Wheeling, and by the drawing of checks or drafts at that
place, except in connection with the payment of payrolls
at its Portsmouth, Ohio, and Steubenville, Ohio, plants,
where payroll checks or orders are drawn against moneys
sent to banks at those points for the express purpose of
meeting the payrolls and for incidental items as they
arise. All moneys are controlled and the expenditures
directed by the Wheeling office, and if the immediate ex-
penditure be made elsewhere, it is made only under
specific or general direction and control of that office.

On January 1, 1933, the Corporation had on deposit
to its credit in various banks the sum of $2,307,773.61,
of which $849,161.99 was on deposit in West Virginia.
Of the last mentioned amount the Corporation had re-
ceived $121,684.91 from sales of goods manufactured in
West Virginia and the remainder from sales of goods
manufactured in, and shipped from, points outside that
State. The money on deposit in banks outside West Vir-
ginia on January 1, 1933, had been deposited by the Cor-
poration by sending from its Wheeling office the original
checks or drafts received from its customers. The de-
posits outside West Virginia are not segregated for the
purpose of keeping separately the receipts from sales of
products manufactured in, and shipped from, West Vir-
ginia plants. Ordinarily not more than 20 percent. of
the total amounts on deposit at any time within and
without West Virginia have been derived from sales of
products manufactured in that State.

The total amount of the Corporation’s accounts and
notes receivable on January 1, 1933, was $2,234,743.11.
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Of this amount, $374,410.42 were receivables for goods
sold and manufactured in, and shipped from, West
Virginia to resident and non-resident purchasers. It
appeared that the Corporation had been assessed in Ohio,
as of January 1, 1933, on accounts and notes receivable
amounting to $250,133.42.

The Supreme Court of Appeals of West Virginia held
that there had been “such a localization of the corpora-
tion’s business at Wheeling” that there was imparted
“to its entire intangible property a prima facie situs
for taxation at that place.” But the court thought that
the “statutory limitation of the assessment to property
‘liable to taxation’” indicated that the legislature “did
not propose to tax intangibles which were primarily sub-
ject to taxation in another jurisdiction.” And referring
to the above mentioned taxation in Ohio, the Supreme
Court of Appeals said: “For the purposes of this opinion,
we assume that the claim of our sister state is well
founded, and should be deducted from the assessment as
corrected by the Tax Commissioner.” And in remanding
the cause to the Circuit Court, the Supreme Court of
Appeals gave opportunity to have it determined
“whether or not further deductions should be made in
deference to the legal demands of other states.” In the
further proceeding in the Circuit Court, it was stipu-
lated that “no states other than Ohio and West Virginia
have assessed taxpayer upon any of its intangibles for
the year 1933.” ,

First—The tax 1s not a privilege or occupation tax.
It is not a tax on net income. See Hans Rees’ Sons v.
North Carolina, 283 U. S. 123, 133. It is an ad valorem
property tax. We have held that it is essential to the
validity of such a tax, under the due process clause, that
the property shall be within the territorial jurisdietion
of the taxing state. This rule receives its most familiar
illustration in the case of land. The rule has been ex-
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tended to tangible personal property which is thus sub-
ject to taxation exclusively in the State where it is
permanently located, regardless of the domicile of the
owner. Union Refrigerator Transit Co. v. Kentucky, 199
U. S. 194, 204, 206; Frick v. Pennsylvania, 268 U. S. 473,
489. We have said that the application to the States of
the rule of due process arises from the fact “that their
spheres of "activity are enforced and protected by the
Constitution and therefore it is impossible for one State
to reach out and tax property in another without violating
the Constitution.” United States v. Bennett, 232 U. S.
299, 306. Compare Burnet v. Brooks, 288 U. S. 378, 401.
When we deal with intangible property, such as credits
and choses in action generally, we encounter the difficulty
that by reason of the absence of physical characteristics
they have no situs in the physical sense, but have the
situs attributable to them in legal conception. Accord-
ingly we have held that a State may properly apply the
rule mobilia sequuntur personam and treat them as lo-
calized at the owner’s domicile for purposes of taxation.
Farmers Loan & Trust Co. v. Minnesota, 280 U. S. 204,
211. And having thus determined “that in general in-
tangibles may be properly taxed at the domicile of their
owner,” we have found “no sufficient reason for saying
that they are not entitled to enjoy an immunity against
taxation at more than one place similar to that accorded
to tangibles.” Id., p. 212. The principle thus announced
in Farmers Loan & Trust Co. v. Minnesota has had pro-
gressive application. Baldwin v. Missouri, 281 U. S. 586;
Beidler v. South Carolina Tax Comm’n, 282 U. 8. 1;
First National Bank v. Maine, 284 U. S. 312, 328, 329,
But despite the wide application of the principle, an im-
portant exception has been recognized.

In the case of tangible property, the ancient maxim,
which had its origin when personal property consisted in
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the main of articles appertaining to the person of the
owner, yielded in modern times to the “law of the place
where the property is kept and used.” First National
Bank v. Maine, supra. It was in view “of the enormous
increase of such property since the introduction of rail-
ways and the growth of manufactures” that it came to
be regarded as “having a situs of its own for the purpose
of taxation, and correlatively to [be] exempt at the domi-
cile of its owner.” Union Refrigerator Transit Co. v. Ken-
tucky, supra, p. 207. There has been an analogous de-
velopment in connection with intangible property by rea-
son of the creation of choses in action in the conduct by
an owner of his business in a State different from that of
his domicile. New Orleans v. Stempel, 175 U. S. 309;
Bristol v. Washington County, 177 U. S. 133; Board of
Assessors v. Comptoir National, 191 U. S. 388; Metro-
politan Life Insurance Co. v. New Orleans, 205 U. S. 395;
Liverpool & L. & G. Insurance Co. v. Board of Assessors,
221 U. 8. 346.

These cases, we said in Farmers Loan & Trust Co. v.
Minnesota, supra, p. 213, “recognize the principle that
choses in action may acquire a situs for taxation other
than at the domicile of their owner if they have become
integral parts of some local business.” We adverted to
this reservation in Beidler v. South Carolina Tax
Comm’n, supra, p. 8, and in First National Bank v.
Maine, supra, p. 331.

In the instant case, both parties recognize the principle
and the exception. It is appellant’s contention that the
State creating a corporation has the sole right to tax its
intangible property “unless such intangible property has
acquired a ‘business situs’ elsewhere.” Counsel for the
State agrees with appellant on this point and in fact
asserts “that, generally, the taxable situs of accounts re-
ceivable and of money in bank is at the domicile of the
owner.” But the State insists that the accounts receiv-
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able and bank deposits of the Wheeling Steel Corpora-
tion had acquired a taxable situs in West Virginia and
that they have no taxable situs in Delaware, where the
Corporation was chartered.

Second.—The Corporation complied with the laws of
the State of its creation in designating its “principal”
office in that State. It is manifest that this designa-
tion, while presumably sufficient for the purpose, was a
technical one and that the office is not a principal office
so far as the actual conduct of business is concerned.
While a duplicate stock ledger and records of transactions
with respect to capital stock are maintained in Delaware,
the business operations of the Corporation are conducted
outside that State. The office in Delaware is maintained
through the service of an agency organized to furnish
this convenience to corporations of that description. To
attribute to Delaware, merely as the chartering State, the
credits arising in the course of the business established in
another State, and to deny to the latter the power to
tax such credits upon the ground that it violates due
process to treat the credits as within its jurisdiction, is
to make a legal fiction dominate realities in a fashion
quite as extreme as that which would attribute to the
chartering State all the tangible possessions of the Cor-
poration without regard to their actual location.

The constitutional authority of West Virginia to tax
the accounts receivable and bank deposits in question
cannot be denied upon the ground that they are taxable
solely in Delaware. The question is whether they should
be deemed to be localized in West Virginia.

Third —The Corporation established in West Virginia
what has aptly been termed a “commercial domicile.”
It maintains its general business offices at Wheeling and
there it keeps its books and accounting records. There
its directors hold their meetings and its officers conduct
the affairs of the Corporation. There, as appellant’s
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counsel well says, “the management functioned.” The
Corporation has manufacturing plants and sales offices
in other States. But what is done at those plants and
offices is determined and controlled from the center of
authority at Wheeling. The Corporation has made that
the actual seat of its corporate government.

The question here is not of the taxation of the plants
in other States. The real estate, equipment and all tan-
gible property there located are taxable by those States
respectively. The accounts receivable with which we are
now concerned are the proceeds of contracts of sale.
While these contracts are negotiated and orders are taken
at the various sales offices throughout the country, they
are subject to acceptance or rejection at the Wheeling
office. All invoices are payable at Wheeling. Thus the
contracts of sale become effective by the action taken at
the Wheeling office and there the accounts are kept and
the required payments are made. In the face of these
facts, it cannot properly be said that the credits arise
either where the goods are manufactured or at the sales
offices where the orders are taken. The tax is not on the
manufacturing or on the privilege of maintaining sales
offices. The tax is not on the net profits of a unitary
enterprise demanding a method, not intrinsically arbi-
trary, of making an apportionment among different jur-
isdictions with respect to the processes by which the
profits are earned. Underwood Typewriter Co. v. Cham-
berlain, 254 U. S. 113, 120, 121; Bass, Ratcliff & Gretton,
Ltd. v. State Tax Comm’n, 266 U. S. 271, 282, 283; Hans
Rees’ Sons v. North Carolina, supra. Such a tax on net
gains is distinet from an ad wvalorem property tax on the
various items of property owned by the Corporation and
laid according to the location of the property within the
respective tax jurisdictions. Here, the tax is a property
tax on the accounts receivable, as separate items of prop-
erty, and these are not to be regarded as parts of the
manufacturing plants where the goods sold are produced.
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Hence we cannot agree with appellant’s counsel that
the only fair rule in such a case is one “which allocates
intangibles on the basis of tangible property owned and
used in production of material for sale.” This is to con-
fuse two distinet subjects of ad valorem property taxa-
tion, the accounts receivable which arise from sales and
the manufacturing plants. The accounts are not neces-
sarily localized in whole or in part where the goods are
made but are attributable as choses in action to the place
where they arise in the course of the business of making
contracts of sale. We said, in Virginia v. Imperial Coal
Sales Co., 293 U. S. 15, 20, that we were not able to per-
ceive “any sound reason for holding that the owner must
have real estate or tangible property within the State in
order to subject its intangible property within the State
to taxation.”

The tax is laid both on accounts receivable and on the
amount of deposits in banks. It appears that the Corpo-
ration has deposit accounts in several States. The de-
posits outside West Virginia were made by sending from
the Wheeling office to the various banks the original
checks or drafts received by the Corporation from its
customers. From these deposit accounts the Corporation,
by executive action at Wheeling, pays the amounts re-
quired for payrolls, materials, equipment, maintenance
and operating expenses as these amounts become payable
in the course of its operations in Ohio and other States.
Checks and drafts on these bank accounts are drawn at
Wheeling, except in connection with the payment of
payrolls at certain manufacturing plants where payroll
checks or orders are drawn against moneys sent to banks
at such points for that express purpose and for meeting
incidental items. The agreed statement shows that “All
moneys are controlled and the expenditures directed by
the Wheeling office, and if the immediate expenditure be
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made elsewhere, such immediate expenditure is made
only under specific or general direction and control of
the Wheeling office.” The so-called “money in bank” is
not cash or physical property of the Corporation but is
an indebtedness owing by the bank to the Corporation
by virtue of the deposit account. From the Wheeling
office proceed the items deposited and there the with-
drawals are directed and controlled. In the light of this
course of business as shown by the agreed statements of
fact, we find no sufficient basis for concluding that the
bank accounts thus maintained and controlled were prop-
erly attributable to the Corporation at any place other
than at its general office at Wheeling. If there were any
special circumstances by which any of these deposits
could be deemed to have been localized elsewhere, they
do not appear upon the present record.

The state court permitted the deduction of the amount
of the intangible property of the Corporation which had
been assessed in Ohio. That assessment, according to the
agreed statement, was “on accounts and notes receiv-
able.” Counsel for the State, while insisting that the
record does not show a taxable situs in Ohio of any of
appellant’s accounts receivable, has not taken a cross ap-
peal or sought to assign error with respect to this part
of the judgment of the Supreme Court of Appeals. The
State is not in a position to complain of the deduction
and no question as to its propriety is before us upon this
record. Appellant urges that in Ohio “only the excess
of receivables and prepaid items over current payables”
is actually taxed, and that the deduction of “current in-
debtedness” accounts for the amount of the Ohio assess-
ment. The inference is sought to be drawn that the
amount of accounts receivables taken into consideration
in Ohio was thus larger than the amount assessed. We
find no basis for a conclusion whether, or to what extent,
deductions were allowed in Ohio. The stipulation states
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that the appellant had been assessed “on accounts and
notes receivable” in the amount which the state court
of West Virginia has allowed. Upon this record the ques-
tion before us is with regard to the constitutional validity
of the tax as assessed in West Virginia and not as to the
amount or validity of any tax assessed elsewhere.

Further, we find no ground for appellant’s contention
that the statutes of West Virginia, under which the tax is
laid, are invalid in the view that they require the taxation
of all the intangibles of a foreign corporation doing busi-
ness within the State, regardless of the place where such
intangibles may properly be the subject of taxation. We
think the argument is sufficiently met by the construction
placed upon these statutes by the state court. It held
that the legislature intended to limit the assessment to
property which was liable to taxation according to the
facts and the applicable prineiples of law. Nor would this
inquiry of the state officials into the facts involve, as con-
tended, any delegation of authority of which complaint
could be made under the Federal Constitution. The tax-
ing officials would apply the law to the facts of the case
subject to review by the courts of the State and ultimately
by this Court so far as any federal question might be
involved.

Our conclusion is that appellant has failed to show
that West Virginia in laying the tax has transcended the
limits of its jurisdiction and thus deprived appellant of
its property without due process of law.

Fourth. Appellant also contests the tax upon the
ground that equal protection of the laws has been denied.
The argument is that the statutes, as construed, require
that the total intangibles of appellant are to be reported
and assessed, except that portion taxed in other States,
and hence that the statutes discriminate unlawfully
against business corporations and in favor of natural
persons. Appellant also urges discrimination on the
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basis of a comparison with the provisions for the taxa-
tion of the property of railroads and other public utilities.
Counsel for the State presents an analysis of the state
statutes and insists that there is no discrimination be-
tween the assessment of the intangibles of corporations,
either foreign or domestic, and of those of natural per-
sons, or with respect to the assessment of corporations
engaged in public service.

The contention of appellant is that we should deduce
the protested diserimination from the face of the respec-
tive statutes. But we do not find that their provisions
require the asserted construction and we have not been
advised of decisions of the state court placing such a
construction upon them. The decision in the instant
case, as we have seen, is not that the statutes require
taxation in West Virginia of all of the intangibles of
appellant, without due regard to the place where they
may properly be deemed to be localized, but only of such
intangibles as upon the facts and the law, according to
the course of business, may be deemed to be within the
jurisdiction of the State. The record discloses no dis-
crimination of which appellant is entitled to complain.

The judgment of the state court is

Affirmed.
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COMPAGNIE GENERALE TRANSATLANTIQUE v.
ELTING, COLLECTOR OF CUSTOMS.*

CERTIORARI TO THE CIRCUIT COURT OF APPEALS FOR THE
SECOND CIRCUIT.

No. 6. Argued October 14, 1935.—Decided May 18, 1936.

1. Section 20 (a) of the Immigration Act of 1924 imposes a fine
upon “the owner, charterer, agent, consignee or master” of any
vessel arriving in the United States from any place outside, who
fails to detain any alien seaman employed on such vessel, after
inspection by the immigration officer in charge at the port of
arrival, if required by such officer to do so.

Held, that the duty to detain is personal, and that where the
requirement is made of the master, the owner, if not notified of it,
is not liable if the seaman escapes. P. 222,

2. While the admiralty law regards the master of a ship as the
agent of the owner, § 20 (a), supra, takes no account of that
relation but deals with the master just as it does with the owner;
if either is notified to detain, he must comply or be subjected to
fine. Nothing in the section indicates that notice to the master
to detain an alien seaman, and his failure to obey the direction,
are to be imputed to the owner and made the basis of fining him.
IRSP251

74 F. (2d) 209, reversed.

CERTIORARI 1n two cases, 295 U. S. 724, to review judg-
ments upholding fines imposed by immigration authorities
upon the owners of two vessels for failure to detain on
board certain alien seamen. The actions were by the
shipowners for the recovery of sums deposited by them in
advance to obtain clearance of their vessels.

Mr. Roger O’Donnell, with whom Messrs. William J.
Peters and Lambert O’Donnell were on the brief, for
petitioners.

* Together with No. 7, Hamburg-American Line v. Elting, Collec-
tor of Customs. Certiorari to the Circuit Court of Appeals for the
Second Circuit.




-

218 OCTOBER TERM, 1935.

Argument for Respondent. 208 U S.

Assistant Attorney General MacLean, with whom Solic-
itor General Reed and Messrs. Paul A. Sweeney, M. Leo
Looney, Jr., and W. Marvin Smith were on the brief, for
respondent.

Service on the commander and the fourth officer of the
Ile De France and on the chief officer of the Milwaukee
of notices directing the owners of these vessels to detain
alien seamen on board, constituted a sufficient compli-
ance with the statute and immigration rules to charge
the owners of the vessels with liability to fine for failure
to detain as required. '

Section 20 of the Immigration Act of 1924 finds its
origin in § 32 of the Immigration Act of 1917 which it
expressly repealed. Section 32 of the 1917 act imposed
liability only for “negligent failure” to detain, and made
a notice in writing to detain “by the immigration officer
in charge at the port of arrival” a condition precedent
to liability to fine. This section was found inadequate
to prevent the illegal entry into this country of aliens
under the guise of seamen. The entire purpose of § 20
was to provide more effective means to combat such
illegal entry. United States v. Winchester & Co., 40 F.
(2d) 472, 473. The existence of negligence and the re-
quirement of “notice in writing” as a condition precedent
to liability to the penalty were eliminated. The statute
places upon the persons named therein an absolute duty
to detain all seamen on board prior to their inspection
by the immigration authorities, and continues this duty,
after inspection, as to such alien seamen as are required
to be detained by the immigration authorities.

During the absence of the master, the person in charge
of a vessel is obviously the acting master, at least so
far as the control of the crew is concerned. In the
instant cases there is no evidence in the record that the
officers served were not in charge of the vessels at the
time service was made, or that the masters were actually
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on board and in charge at such time. It was the duty
of the immigration officers to serve the officers who were
in charge of the vessels. The law is well settled that
there is a presumption of regularity attaching to the acts
of public officials.

Unless the officer who is the acting master during the
master’s absence may lawfully be served, alien seamen
might be allowed to land illegally and no one would be
chargeable with the duty of detaining them on board.

The master of the vessel is the agent of the owner.
American Asiatic Co. v. Robert Dollar Co., 282 Fed. 743,
749; The Penza, 9 F. (2d) 527; cf. Suzuki v. National
Surety Co., 290 Fed. 942. It has been held that service on
the master of a notice to detain alien seamen on board
is sufficient to charge the owner with liability for failure
to detain such alien seamen on board as required. British
Empire Steam Nav. Co. v. Elting, 74 F. (2d) 204, cert.
den., 295 U. S. 736; United States v. Winchester & Co.,
40 F. (2d) 472; United States v. Columbus Marine Corp.,
62 F. (2d) 795.

It is obvious that a corporation which owns a vessel
can only be served with notice to detain on board through
the medium of an agent, and if such notice is to be effec-
tive, such agent must be on board the vessel. The master
is the agent of the owner for all purposes. The Wood-
land, 104 U. 8. 180; The J. P. Donaldson, 167 U. S. 599.

The obvious intention of the Act would seem to be,
in the final analysis, to make the owner, through the me-
dium of the vessel, the guarantor of the payment of any
fine irrespective of whom it may be levied against, be-
cause the statute provides that if an order to detain on
board has been served and such order is not complied
with, the vessel shall not be granted clearance pending
the determination of the liability to the payment of such
fine, or while the fines remain unpaid, unless there be de-
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posited a sum sufficient to cover such fine or a bond with
sufficient surety to secure the payment thereof.

Actual service on the owners of the vessels of notice
of liability to fines and their subsequent appearance and
objection to the imposition of the fines is sufficient com-
pliance with the statute and the immigration rules.

In administrative proceedings of this nature, all that
the law requires is that the owner shall have an oppor-
tunity to be heard. Lloyd Sabaudo Societa v. Elting,
287 U. 8. 329, 336. In the instant cases, the owners were
served with notice of liability to fine; they participated
in the hearings to determine whether fines should be
imposed; and, in all respects, were parties to the pro-
ceedings. Therefore, due process was afforded these peti-
tioners and their appearance and submission to the juris-
diction of the Secretary of Labor corrected any defect in
the notices, if there were any such defect. British Em-
pire Steam Nav. Co. v. Elting, supra.

By leave of Court, Mr. Delbert M. Tibbetts filed a brief
on behalf of the Rio Cape Line and other steamship
owners, as amict curiae, urging reversal of the judgment
below.

MR. JusticE VAN DEvaNTER delivered the opinion of
the Court.

These cases are much alike. Each involves the valid-
ity of a fine imposed on the owner of a foreign ship for
an asserted failure to detain on board certain alien sea-
men after their examination. In both the owner seeks
to recover money deposited with the collector of customs
to cover the fine, if and when imposed. The deposit was
made to obtain clearance of the vessel pending the ad-
ministrative proceedings which resulted in the fine. A
trial by jury resulted in a directed verdict and judgment
for the collector, which the Circuit Court of Appeals
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affirmed. 74 F. (2d) 209. The cases are here on cer-
tiorari, which was granted because of an apparent diver-
gence in Court of Appeals decisions.

The material facts, taken largely from controlling
. allegations and admissions in the pleadings and in part
from undisputed evidence are as follows:

In No. 6 the Ile de France, owned by a foreign corpo-
ration, arrived at the port of New York from a foreign
port February 6, 1930, with two aliens in her crew.
Under the supervision of the immigration officer in
charge, an inspector boarded the ship, examined the crew,
and directed the master to detain the two aliens on the
ground that they were not shown to be bona fide seamen.
The master endeavored to detain them, but they escaped
during the night following the direction given to the
master. The direction was in writing and addressed “To
the Owner, Agent, Consignee, Master or Officer in Charge
of the Ile de France,” but was neither served on the owner
nor brought to its knowledge prior to the escape. The
master reported the escape and the immigration officer
then served on the New York agent of the ship a notice
to the effect that a fine was about to be imposed for the
failure to detain; that a hearing would be allowed if
desired; and that the ship would be granted clearance
for her outward-bound voyage upon condition that there
be deposited with the collector of customs the sum of
$2,000 to cover the fine, should one be imposed. The
owner made the deposit under protest, and through coun-
sel requested and participated in a hearing; after which
the administrative officers imposed on the owner a fine
of $1,000 in respect of each of the alien seamen not
detained.

In No. 7 the owner was another foreign corporation.
The direction to detain related to but one alien seaman,
was delivered to the chief officer of the ship, and was
then brought to the knowledge of the master but not to
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the knowledge of the owner. The master took steps to
detain, but the alien seaman escaped. The amount of
the deposit, as also the fine, was $1,000. In all other
material respects the facts are like those in No. 6.

The statute under which the fines were imposed is § 20
(a) of the Immigration Act of 1924, c. 190, 43 Stat. 164,
8 U. 8. C. 167 (a), which provides:

“The owner, charterer, agent, consignee, or master of
any vessel arriving in the United States from any place
outside thereof who fails to detain on board any alien
seaman employed on such vessel until the immigration
officer in charge at the port of arrival has inspected such
seaman (which inspection in all cases shall include a per-
sonal physical examination by the medical examiners),
or who fails to detain such seaman on board after such
inspection or to deport such seaman if required by such
immigration officer or the Secretary of Labor to do so,
shall pay to the collector of customs of the customs dis-
trict in which the port of arrival is located the sum of
$1,000 for each alien seaman in respect of whom such
failure occurs. No vessel shall be granted clearance pend-
ing the determination of the liability to the payment of
such fine, or while the fine remains unpaid, except that
clearance may be granted prior to the determination of
such question upon the deposit of a sum sufficient to
cover such fine, or of a bond with sufficient surety to
secure the payment thereof approved by the collector of
customs.”

The purpose of the section is to prevent aliens from
unlawfully gaining entrance into the United States under
the guise of seamen, and to this end it makes provision
for detention on board, both temporary and continued,
and for imposing fines on those who, when under a duty
to detain, fail to do so. It relates to all vessels arriving
within from without the United States with alien sea-
men employed thereon. Such vessels may be either do-
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mestic or foreign, may be owned by individuals or cor-
porations, may be engaged in transportation for hire or
otherwise, and may be, as the section plainly contem-
plates, in the immediate control of the owner or of a
charterer, agent, consignee or master.

The fine is laid, not on the owner generally, but on the
“owner, charterer, agent, consignee or master of any ves-
sel . .. who fails to detain” until an examination is made,
or “who fails to detain” after examination “if required”
by the immigration officer “to do so.”

Our present concern is with a fine for failing to detain
after examination. A duty so to detain does not arise
unless and until such detention is required by the immi-
gration officer. Obviously the requirement must be com-
municated to the one on whom the duty is to rest; other-
wise he could not be regarded as “required” so to detain
or as “failing” to do so. This is conceded in the brief
for the collector, where it is said: “The statute employs
the word ‘required’ in respect of the continued detention.
Of course, this means that in some manner the order of
detention must be brought home to the party sought to
be charged.”

Here the requirement was communicated to the master
of the ship but was not in any way brought to the knowl-
edge of the owner; and yet the administrative officers
imposed the fine on the latter. The court below sus-
tained this administrative action on the theory that the
master of a ship represents the owner, and therefore
notice given to the master may and should be imputed
to the owner. But in our opinion the section does not
admit of the application of that theory. It contains
nothing indicative of a purpose to regard notice to one
of the enumerated persons as binding the others or any
of them. On the contrary, it deals with all in the same
way, includes each of them in the enumeration by reason
of his relation to the vessel and his authority over her,
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and puts each on a plane of individual duty and liability
regardless of any relation of one to another.

We conclude therefore that so much of the section as
is pertinent here is intended to have effect as follows:
A master in charge who is required by the immigration
officer to detain alien seamen after examination becomes
thereby personally charged with a duty to detain them,
and, if he fails therein, becomes personally subject to the
prescribed fine. The same thing is true of the owner,
charterer, agent or consignee. But none is charged with
a duty so to detain unless he is notified of that require-
ment, and notice to one does not without more operate
as notice to another.

Earlier decisions in the Court of Appeals, while dealing
with facts somewhat different from those now presented,
gave to the section a construction similar to that which
we give to it. In United States v. J. H. Winchester &
Co., 40 F. (2d) 472, there was an effort to subject the
agent of a foreign ship to a fine for a failure to detain
after inspection. Notice to detain had been served on
the master but not brought to the knowledge of the .
agent. Counsel for the Government urged that, as the
ship was foreign, notice to the master bound all, includ-
ing the agent. But the court held that the section makes
no distinetion between foreign and domestic vessels; that
to be effective the notice to detain must be brought home
to the party sought to be charged; and that notice to
the master does not suffice to charge the agent. United
States v. Columbus Marine Corp., 62 F. (2d) 795, in-
volved another effort to collect a fine from a ship’s agent.
A detention order addressed to all who are enumerated
in the statute had been served on the master but not on
the agent. The court followed the decision in the Win-
chester case, ruled that as the order was served only on
the master it did not impose any duty on the agent, and
therefore that he was not liable for the failure to detain.




COMPAGNIE GENERALE ». ELTING. 225

217 Opinion of the Court.

Lancashire Shipping Co. v. Elting, 70 F. (2d) 699," pre-
sented still another effort to fine a ship’s agent where
the order to detain had been communicated to the master
only. The court held that the agent, being without
notice of the order, was not required to detain; and in
rejecting a contention that the notice to the master
bound the agent the court said:

“The master was not the representative of the agent
and in accepting service of the detention order, he may
not be assumed to have acted for it [the agent]. The
master is a party under the statute made liable for his
violation. He must be regarded as acting in his indi-
vidual capacity in taking the order.”

While the admiralty law regards the master of a ship
as the agent of the owner,” the section before us takes no
account of that relation but deals with the master just
as it does with the owner. If either is notified to. detain
he must comply or be subject to a fine. Nothing in the
section indicates that notice to the master and a failure
by him are to be imputed to the owner and made a basis

for fining the latter.
We conclude that the direction of verdicts for the

collector was error and that the judgments should be
reversed and the cases remanded to the District Court
for a new trial.

Judgments reversed.

* Certiorari denied, 293 U. S. 594.
*The agency is not general but special, as is explained in General
Interest Insurance Co. v. Ruggles, 12 Wheat. 408, 411412,
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PREMIER-PABST SALES CO. v. GROSSCUP ET AL.

APPEAL FROM THE DISTRICT COURT OF THE UNITED STATES
FOR THE EASTERN DISTRICT OF PENNSYLVANTIA.

No. 745. Argued April 27, 1936.—Decided May 18, 1936.

1. One who would attack a state statute as obnoxious to the Fed-
eral Constitution, must show that the alleged unconstitutional
feature injures him. P. 227.

2. The question whether a Pennsylvania law licensing the sale of beer
in that State discriminates unconstitutionally against those who
sell beer imported from without, by requiring of them a higher
license fee and a bond of higher penal sum than are required
for sale of beer made locally,—held a question that could not be
raised by a corporation which was disqualified to sell any beer in
the State because its officers, directors and a majority of its share-
holders were not local residents, as required by the state law.
12, 2R

3. A license to sell beer in a State may be revoked by the State.
P, 228.

12 F. Supp. 970, affirmed.

AppPEAL from a decree of the three-judge District Court
dismissing a bill to enjoin enforcement of a state law regu-
lating the sale of beer.

Messrs. M. J. Donnelly and C. J. Lynch, Jr., with whom
Messrs. C. 8. Wesley and J. W. McWilliams were on the
brief, for appellant.

Mr. Charles J. Margiotti, Attorney General of Penn-
sylvania, Mr. Grover C. Ladner, Deputy Attorney Gen-
eral, and Mr. Horace A. Segelbaum were on the brief for
appellees.

Mg. JusticE BranpEeis delivered the opinion of the
Court.

Premier-Pabst Sales Company, a Delaware corpora-
tion, is a distributor of beer made in Illinois and Wis-
consin. Having secured a license issued under a statute
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of Pennsylvania enacted and amended in 1933, it engaged
in business there. That statute was again amended by
Act No. 398, approved July 18, 1935, which changed the
licensing law so as to discriminate between distributors
who sold beer made within the State and those who sold
imported beer. The annual license fee of the former
was made $400, and the penalty of the bond required of
them was at $1,000; the license fee of the latter was made
$900, and the penalty of the bond to be given by them
was set at $2,000.

The Company did not apply for a license under the
1935 Act. Instead, it filed, in the federal court for eastern
Pennsylvania, this suit against the Liquor Control Board
and other state officials. Claiming that the Act violated
the commerce clause and the equal protection clause of
the Federal Constitution, the bill prayed for a judg-
ment declaring the Act void and for an injunction re-
straining its enforcement. The case was heard before
three judges upon application for a preliminary injunc-
tion. The facts were stipulated; and it was agreed that
the hearing should be deemed also a final hearing upon
the application for a permanent injunction. The court
denied the injunctions and dismissed the bill as wanting
in equity, because the discrimination complained of was
authorized by the Twenty-first Amendment. 12 F.
Supp. 970. An appeal was allowed.

We have no occasion to consider the constitutional
question, because it appears that the plaintiff is without
standing to present it. One who would strike down a
state statute as obnoxious to the Federal Constitution
must show that the alleged unconstitutional feature in-
jures him. Heald v. District of Columbia, 259 U. S. 114,
123. Under the Act of 1935, no one may sell beer in
Pennsylvania unless duly licensed; and no license may
issue to a corporation unless all its officers and directors,
and fifty-one per cent of its stockholders, have been resi-
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dents of the State for the period of at least two years
prior to the application for a license. The constitutional
validity of that provision is conceded; and it was agreed
that all the officers and directors are, and were when the
suit was begun, non-residents of Pennsylvania, and that
all of its stock was, and is, held by another foreign cor-
poration. As no license could legally issue to the Com-
pany in any event, it cannot be injured by the alleged
unconstitutional diserimination; and hence has no stand-
ing to challenge provisions of the Act.

The Company urges that it has a standing because, if
the 1935 Act is invalid, the license issued under the Act
of 1933 as amended is still in force. The 1933 Act also
prohibited the issue of a license to a corporation whose
officers and directors are non-residents. The Common-
wealth insists that the Company’s officers and directors
were non-residents when it secured its license. The stip-
ulation as to the facts is silent on the subject; and the
Company argues that we must assume, in favor of
the validity of the license, that it was then qualified to
receive one. We need not discuss the validity of that
contention. For even if the license was valid when
issued, the State had the power to terminate it. Mugler
v. Kansas, 123 U. S. 623. And, as we construe the Act
of 1935, it did so.

Affirmed.
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WALLACE £t AL. v. CUTTEN.

CERTIORARI TO THE CIRCUIT COURT OF APPEALS FOR THE
SEVENTH CIRCUIT.

No. 747. Argued April 27, 1936.—Decided May 18, 1936.

Section 6 (b) of the Grain Futures Act, which provides that if the
Secretary of Agriculture has reason to believe that any person “is
violating” the Act or the regulations thereunder, or “is attempt-
ing” to manipulate the market price of grain in violation of the
Act, he may require such person to show cause why he should not
be suspended from trading in Contract Markets, cannot be con-
strued as authorizing suspension for wrong-doing that occurred
more than two years before the filing of the complaint with the
Secretary. P. 236.

80 F. (2d) 140, affirmed.

CertioraR, 297 U. S. 701, to review a decree setting
aside on appeal an order whereby the commission estab-
lished by the Grain Futures Act directed all “contract
markets” (grain exchanges designated by the Secretary of
Agriculture) to refuse to the respondent Cutten all trad-
ing privileges for the period of two years.

Mr. Wendell Berge, with whom Solicitor General Reed,
Assistant Attorney General Dickinson, and Mr. Leo F.
Tierney, were on the brief, for petitioners.

The construction given § 6 (b) by the Circuit Court
of Appeals renders that section impracticable and ineffec-
tive as a means of dealing with persons who violate the
provisions of the Grain Futures Act or attempt to manip-
ulate the market price of grain.

The requirements of reports from individual traders
is of the utmost importance in the statutory scheme set
up by the Grain Futures Act. Full and complete know-
ledge as to the activities of individual traders is essential
if the regulatory authority is effectively to prevent mani-
pulation of the market price.
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Because of the nature of the reporting, it is virtually
impossible to apprehend a trader in the act of violating
the reporting requirements. A violation of those require-
ments occurs and falls into the class of past transactions
at one and the same moment. Apprehension cannot be
contemporaneous with commission. Under the construc-
tion for which respondent contends, there is no way in
which the Commission can proceed against one who vio-
lates the reporting requirements. If that construction is
adopted, § 6 (b), as the court below said, will be rendered
“sterile.” This result cannot be escaped by contending
that § 6 (b) applies to some past offenses and not to
others. In any event, if § 6 (b) applies to any past
offenses it must apply to those committed by respondent,
because the Commission proceeded in this case as
promptly as possible consonant with a full investigation
of the secret and complicated transactions carried on by
respondent.

If the jurisdiction of the Commission to enter an order
under § 6 (b) were dependent upon final action suffi-
ciently prompt to affect a trader before a violation was
completed, it would be utterly impossible to observe the
procedural requirements which the law establishes. There
is no merit in the argument that the Commission’s power
under § 6 (b) is coincident with the existence or present
threat of wrongdoing and ceases with the termination of
such wrong-doing or threat. If the power of the Com-
mission were so limited, then the term of -suspension
which the Commission might impose would likewise be
limited because the preventive purpose would not be fur-
thered by prolonging suspension beyond the present exist-
ence of threat or violation. But the continuation of a
violation could not in any event last beyond the moment
at which a suspension order becomes effective. If re-
spondent’s contentions are sound, every order would be-
come illegal the moment it became effective because the
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order would then and thereafter relate to an offense which
the order itself had terminated and relegated to the past.
No construction should be adopted which thus devitalizes
the statute and makes a mockery of legislation designed
to be remedial.

The amount of time necessary to dispose of violations
is not always within the Commission’s control. In this
case, investigation was begun as soon as the Grain Fu-
tures Administration had reasonable cause to suspect
the existence of respondent’s illegal conduct. A cursory
survey of the documentary evidence in this case shows
that a long period of time was necessarily consumed in
uncovering involved transactions deliberately designed
and executed to avoid detection. The construction of
§ 6 (b) urged by respondent puts a premium on craftiness
by permitting suceessful concealment to thwart the Com-
mission’s authority.

In this connection it is significant that the Grain Fu-
tures Act does not provide for cease and desist orders
against those who violate the reporting requirements. If
all that Congress intended was to give the Commission
summary powers to act against violators caught in the
commission of an offense, it would appear that the Com-
mission would have been empowered to enter cease and
desist orders which would have had the practical effect
of stopping present violations. The fact that the Grain
Futures Act does not provide for a criminal punishment
for violation of the reporting requirements, in no way
tends to prove that § 6 (b) was not intended to be effec-
tive as a means of barring from trading privileges those
who violate the Act or attempt to manipulate the market
price of grain.

The fact that § 6 (a) uses the words “has failed or
is failing” whereas § 6 (b) uses the words “is violating”
and “is attempting to manipulate” is not conclusive of
the meaning of § 6 (b).
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Section 6 (b), as construed by petitioners, is consti-
tutional. Respondent’s contention that § 6 (b), as con-
strued by petitioners, is unconstitutional, rests upon the
unwarranted assumption that so construed the section
would be a criminal statute.

Messrs. Francis X. Busch, Orville J. Taylor, and James
J. Magner were on the brief for respondent.

The theory of statutory regulation expressed in the
Grain Futures Act contemplates the self-regulation of the
licensed contract markets by the governing boards thereof,
under governmental supervision. The responsibility for
the making and filing of its reports, whether by the board
or the members, for the prevention of the manipulation
of prices and dissemination of false and misleading mar-
ket information, is made a condition precedent and sub-
sequent to the continued enjoyment by the contract
market of its designation as such.

Comparison of the provisions of § 6 (a) and (b) and
§ 9 of the Grain Futures Act, requires the conclusion that
§ 6 (b) was intended only to provide a method for purging
the contract markets of current practices seeking to ma-
nipulate the market price of grain. The section was not
intended to authorize the institution of purely punitive
proceedings long after the practices have ceased.

In each case arising under the statute, the essential
inquiry is whether or not the evidence received will justify
the conclusion that the accused person is attempting to
manipulate the market price of grain, and each case pre-
sents a new and separate inquiry.

In the case at bar, it was neither alleged, nor proved,
that the respondent was attempting to manipulate the
market price of grain at the time of the filing of the com-
plaint. The complaint was not initiated in accordance
with either the letter or the intent of the statute.
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If § 6 (b) may be invoked by the Secretary of Agri-
culture after the passage of three years, it can be invoked
after the passage of ten years. To construe the Act as
authorizing the Secretary to proceed thereunder at any
time selected by him would be contrary to the national
policy as expressed in statutes of limitations for far more
serious offenses.

Examination of the legislative history of the Future
Trading Act (the immediate statutory predecessor of the
Grain Futures Act), indicates that the intent and pur-
pose of the legislation was the prevention and frustration
of manipulative practices.

The scrutiny, consideration and revision to which § 6
of the original Future Trading Act was subjected when
it reached the Senate Committee on Agriculture and
Forestry, which added § 6 (b), precludes any conclusion
that the differing language employed in the respective
sections was the result of “inadvertence.” It appears
from the context of the respective sections and from the
testimony of witnesses before the Committee that the
language of each section was advisedly chosen. It is
apparent that the Congress recognized that in the one
section it was dealing with the licensed contract market,
as such, and in the other section, dealing with the rights
of individuals.

It is not consistent with our theory of government to
permit the fact of guilt and the duration, extent and
nature of punishment, to be determined and adjudged by
legislative agencies.

Authorities involving the revocation of licenses by
administrative agencies are not here applicable, since
the Congress of 1922 did not undertake to require licenses
from individuals making contracts for the future delivery
of grain.

The Commission’s conclusion that respondent at-
tempted to manipulate the market price of wheat during
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1930 and 1931, which is predicated primarily upon the
failure to comply with reporting requirements of the
Secretary of Agriculture during 1930 and 1931, is not
supported by the weight of the evidence.

Mg. Justice Branpers delivered the opinion of the
Court.

Section 6 (b) of the Grain Futures Act, September 21,
1922, ¢. 369, 42 Stat. 998, 1001, provides that if the Sec-
retary of Agriculture has reason to believe that any per-
son “is violating” any provision of the Act, or any rules
and regulations made pursuant thereto, or “is attempt-
ing” to manipulate the market price of grain in viola-
tion of the provisions of the Act, the Secretary may serve
upon the person a complaint stating his charge in that
respect and requiring him “to show cause why an order
should not be made directing that all contract markets
until further notice of the said commission refuse all
trading privileges thereon to such person.” The commis-
sion referred to is a board “composed of the Secretary of
Agriculture, the Secretary of Commerce, and the Attor-
ney General,” before whom the hearing on the complaint
is had. This case is here to review a decree of the United
States Circuit Court of Appeals for the Seventh Circuit
which set aside an order entered by the commission under
that section. Certiorari was granted on account of the
novelty and importance of the question presented.

April 11, 1934, the Secretary of Agriculture caused such
a complaint to be served upon Arthur W. Cutten. It
recited that during the years 1930 and 1931 he was, and
since had been, continuously a member of the Chicago
Board of Trade; and that by its regulations made pur-
suant to the Grain Futures Act he was required:

“to report to the Grain Futures Administration his net
position in futures owned or controlled by him, long or
short, by grain and by future, when he had net open
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commitments in any one future equal to or in excess of
500,000 bushels. . . .” [and also] “daily trades made
by him on the Board of Trade, in futures in which he
owned or controlled open commitments equal to or in
excess of 500,000 bushels.”

The complaint alleged further that:

“during the years 1930 and 1931 [he] conspired and col-
luded with various persons and grain firms of the Board
of Trade to conceal his trading and position in the mar-
ket from the Grain Futures Administration. In further-
ance of said conspiracy, respondent made inaccurate, in-
correct and false reports of his position in the market to
the Grain Futures Administration, failed and refused to
report accurately and correctly his position in the market
and trades made by him,” ete.

Then followed, in 44 numbered paragraphs, specifica-
tions of Cutten’s alleged violations of the regulations and
the Act on dates between March 6, 1930 and December
31, 1931.

A referee was appointed to take the evidence. The
hearings before him began on May 14, 1934. Upon the
opening of those proceedings, Cutten moved to quash
the complaint on the ground that § 6 (b) empowered
the Commission to act only against persons who are
presently committing offences; and that consequently,
it had no authority to deny to him trading privileges
for violations committed more than two years prior to
the institution of the proceedings against him. The ref-
eree, without passing upon the motion to quash, pro-
ceeded to take the evidence; the hearings before him were
concluded May 24, 1934; then the commission heard
the complaint on briefs and oral argument; and before
1t the motion to quash was renewed. On February 12,
1935, the commission overruled the motion; made find-
ings of fact on the evidence; concluded that Cutten’s
conduct “constitutes a violation of the Grain Futures Act,
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and the Rules and Regulations made pursuant thereto”;
and ordered that “all contract markets refuse all trading
privileges thereon to Arthur W. Cutten for a period of
two years from March 1, 1935.”

This suit was brought to set aside that order. The
Circuit Court of Appeals held that the power conferred
by § 6 (b) is remedial, not punitive; that it is limited
to suspending a trader who “is violating any of the pro-
visions of this Act, or is attempting to manipulate the
market price of any grain,” in other words, one who is
presently committing an offence; that at the time of the
filing of the complaint there was no wrong existing to
be remedied, the latest wrongdoing complained of having
occurred more than two years before the filing of the
complaint by the Secretary of Agriculture; that, there-
fore, the commission was without authority to entertain
the complaint, and should have granted the motion to
quash. 80 F. (2d) 140.

The Government argues that, since violations of the
reporting requirements by their very nature cannot be
detected during the course of commission, the literal
construction thus given to § 6 (b) renders it impractical
and ineffective as a means of dealing with those persons
who violate any of the provisions of the Act or attempt to
manipulate the market price of grain. Incidents in the
history of the legislation are cited to support the Gov-
ernment’s contention. In reply, it is argued that ample
remedy is afforded by other provisions of the Act; that
these confer broad power over boards of trade; and that
the boards of trade may control their own members. It
is urged that for the construction given to § 6 (b) by
the lower court support may be found in the different
language employed in § 6 (a). For it authorizes the com-
mission to suspend “or to revoke the designation of a
board of trade as a ‘contract market’ upon a showing
that such board of trade has failed or is failing to comply”
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with the requirements prescribed. Attention is also
called to the penalty provisions of § 9.

It would be inappropriate for us to discuss these, and
other, arguments presented. The language of § 6 (b) is
clear; and on the face of the statute, there can be no
doubt concerning the intention of Congress. As was said
in Iselin v. United States, 270 U. S. 245, 250-251: “The
statute was evidently drawn with care. Its language is
plain and unambiguous. What the Government asks is
not a construction of a statute, but, in effect, an enlarge-
ment of it by the court, so that what was omitted, pre-
sumably [possibly] by inadvertence, may be included
within its scope. To supply omissions transcends the
judicial function.” A fortiort, it may not be done for
the purpose of making punishable action which, on the
face of the statute, is merely to be prevented. Compare
United States v. Weitzel, 246 U. S. 533, 542-543.

Affirmed.
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CARTER v. CARTER COAL CO. Er AL.
HELVERING, COMMISSIONER OF INTERNAL
- REVENUE, v. CARTER ET AL.

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR
THE DISTRICT OF COLUMBIA.

R. C. TWAY COAL CO. gt AL. v. GLENN, COLLEC-
TOR OF INTERNAL REVENUE.
R. C. TWAY COAL CO. et AL. v. CLARK.

CERTIORARI TO THE CIRCUIT COURT OF APPEALS FOR THE
SIXTH CIRCUIT.

Nos. 636, 651, 649, and 650. Argued March 11, 12, 1936.—Decided
May 18, 1936.

1. A stockholder may maintain a bill to enjoin the corporation and
its directors from submitting to legislative exactions and regula-
tions which are unconstitutional and would seriously injure the
business of the corporation. P. 286.

2. Where irreparable injury from unconstitutional legislation is cer-
tain and imminent, suit for an injunction need not be deferred until
injury has been actually inflicted. -P. 287.

3. The “Bituminous Coal Conservation Act of 1935” declares, with
specifications, that the mining and distribution of such coal are
so affected with a national public interest and so related to the
general welfare that the industry should be regulated. It recites
further, with details, that such regulation is necessary because
interstate commerce is directly and detrimentally affected by the
state of the industry and its practices, and that the right of the
miners to organize and collectively bargain for wages, hours of
labor and working conditions should be guaranteed in order to
prevent constant wage-cutting and disparate labor costs, detri-
mental to fair interstate commerce, and in order to prevent the
obstructions to that commerce that arise from disputes over labor
relations at the mines. The Act thereupon provides an elaborate
scheme for the creation of a national commission, the organiza-
tion of numerous coal districts, the setting up of numerous boards
in the districts, and the fixing of all prices for bituminous coal,
and of the wages, hours and working conditions of the miners,
throughout the country. Held:
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(1) That a so-called excise tax, imposed by the Act, of 159, of
the sale price or market value at the mine of all bituminous coal
produced in the country, subject to a draw-back of 13%4% al-
lowed to those producers who submit to the price-fixing and labor
provisions of the Act, is not a tax but a penalty to coerce sub-
mission, and cannot be upheld as an expression of the taxing power.
P. 288.

(2) The provisions of the Act looking to the control of the wages,
hours, and working conditions of the miners engaged in the pro-
duction of coal, and seeking to guarantee their right of collective
bargaining in these matters, are beyond the powers of Congress,
because—

(a) The Constitution grants to Congress no general power to
regulate for the promotion of the general welfare. P. 289.

(b) The power expressly granted Congress to regulate inter-
state commerce does not include the power to control the con-
ditions in which coal is produced before it becomes an article
of commerce. P. 297.

(¢) The effect on interstate commerce in the coal of labor con-
ditions involved in its production, including disputes and strikes
over wages, ete., is an indirect effect. P. 307.

(3) Since a mine-owner, by refusing to accept the regulatory
provisions, would incur a prohibitive tax and be deprived, by
other provisions of the Act, of the right to sell coal to the United
States or to any of its contractors for use in performing their con-
tracts, the regulations are in fact compulsory. In view of this
compulsion, provisions of the Act seeking to authorize part of the
producers and miners to fix hours for the entire industry, and
part of the producers and miners in the districts to fix minimum
wages in their districts, are legislative delegation in its most ob-
noxious form, and clearly violate the Fifth Amendment. P. 310.

(4) The price-fixing provisions are not separable from the pro-
visions concerning labor and therefore cannot stand independently.
They are so related to and dependent upon the labor provisions,
as conditions, considerations or compensations, as to make it
clearly probable that, the latter being held bad, the former would
not have been passed. P. 312.

(5) The constitutionality of the price-fixing provisions is not
considered. P. 316.

4. Whether the end sought to be attained by an Act of Congress
is legitimate is wholly a matter of constitutional power and not
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at all of legislative discretion. Beneficent aims, however great
or well-directed, can never serve in lieu of power. P. 290.

5. To a constitutional end many ways are open; but to an end not
within the terms of the Constitution, all ways are closed. P. 291.

6. The proposition, often advanced and as often discredited, that
the power of the federal government inherently extends to all pur-
poses affecting the Nation as a whole with which the States sever-
ally cannot deal, or deal adequately, and the related notion that
Congress, entirely apart from those powers delegated by the Con-
stitution, may enact laws to promote the general welfare, have
always been definitely rejected by this Court. P. 291.

7. Those who framed and those who adopted the Constitution meant
to carve from the general mass of legislative powers, then possessed
by the States, only such portions as it was thought wise to confer
upon the federal government; and in order that there should be no
uncertainty as to what was taken and what was left, the national
powers of legislation were not aggregated but enumerated—with
the result that what was not embraced by the enumeration re-
mained vested in the States without change or impairment.
P. 294,

8. The States, in respect of all powers reserved to them, are supreme.
And since every addition to the national legislative power to some
extent detracts from or invades the power of the States, it is of
vital moment that, in order to preserve the fixed balance intended
by the Constitution, the powers of the general government be
not so extended as to embrace any not within the express terms
of the several grants or the implications necessarily to be drawn
therefrom. P. 294.

9. The general government possesses no inherent power over the
internal affairs of the States; and emphatically not with regard to
legislation. P. 295.

10. The determination of the Framers Convention and the ratifying
conventions to preserve complete and unimpaired state self-gov-
ernment in all matters not committed to the national govern-
ment, is one of the plainest facts in the history of their delibera-
tions. Adherence to that determination is incumbent equally upon
the federal government and the States. State powers can neither
be appropriated on the one hand nor abdicated on the other.
P. 295.

11. If the federal government once begins taking over the powers
of the States, the States may be so despoiled of their powers, or—
what may amount to the same thing—be so relieved of the respon-
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sibilities which the possession of the powers necessarily enjoins, as
to reduce them to little more than geographical divisions of the
national domain, P. 295.

12. The Constitution is a law—the supreme law of the land. Judicial
tribunals are required to apply the law to the facts in every case
properly brought before them; and in so doing, they are bound
to give effect to this supreme law as against any mere statute con-
flicting with it. P. 296.

13. In the discharge of that duty, the opinion of the law-makers
that a statute passed by them is valid must be given great weight;
but their opinion, or the court’s opinion, that the statute will
prove greatly or generally beneficial, is wholly irrelevant to the
inquiry. P. 297.

14. As used in the commerce clause of the Constitution, the term
“commerce” is the equivalent of intercourse for the purposes of
trade, and includes transportation, purchase, sale and exchange of
commodities between citizens of the different States. The power
to regulate commerce embraces the instruments by which com-
merce is carried on. P. 297,

15. Production and manufacture of commodities are not commerce,
even when done with intent to sell or transport the commodities
out of the State. P. 299.

16. The possibility or even certainty of the exportation of a product
or an article from a State does not put it in interstate commerce
before it has begun to move from the State. To hold otherwise
would be to nationalize all industries. P. 301.

17. One who produces or manufactures a commodity, subsequently
sold and shipped by him in interstate commerce, whether such sale
and shipment were originally intended or not, has engaged in two
distinct and separate activities. So far as he produces or manu-
factures it, his business is purely local. So far as he sells or ships
1t, or contracts to do so, to customers in another State, he engages in
interstate commerce. In respect of the former, he is subject to
regulation by the State; in respect of the latter, to regulation only
by the federal government. Production is not commerce, but a
step in preparation for commerce. P, 303.

18. The incidents leading up to and culminating in the mining of
coal,—the employment of men, the fixing of their wages, hours of
labor and working conditions, the bargaining in respect of these
things—each and all constitute intercourse for the purposes of

production, not of trade. Commerce in the coal is not brought into
65773°—36——16
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being by force of these purely local activities, but by negotiations,
agreements and circumstances entirely apart from production.
Mining brings the subject matter of commerce into existence; com-
merce disposes of it. P. 303.

19. To say that an activity or condition has a “direct” effect upon
commerce, implies that it operates proximately—not mediately, re-
motely, or collaterally—to produce the effect, without the presence
of any efficient intervening agency or condition. P. 307.

20. The distinction between a direct and an indirect effect upon
interstate commerce is independent of the magnitude of the effect
or of its cause. P. 308.

21. The evils which come to interstate commerce from struggles be-
tween employer and employees over the matter of wages, working
conditions, the right of collective bargaining, ete., and the resulting
strikes, curtailment and irregularity of production and effect on
prices, however extensive such evils may be, affect interstate com-
merce in a secondary and indireet way; they are local evils over
which the federal government has no legislative control. P. 308.

22. The want of power in the federal government is the same whether
the wages, hours of service, and working conditions and the bar-
gaining about them, are related to production before interstate
commerce has begun, or to sale and distribution after it has ended.
Schechter Poultry Corp. v. United States, 295 U. S. 495. P. 309.

23. A declaration in a statute that invalidity of any of its provisions
shall not affect the others, reverses the presumption of insepara-
bility, but it does not alter the rule that if one of two mutually
dependent parts be unconstitutional, the other cannot be upheld.
RSS2

63 Washington Law Rep. 986, affirmed in part and reversed in part.
12 F. Supp. 570, reversed.

NumBers 636 and 651 were cross writs of certiorari,
296 U. S. 571, removing a case from the United States
Court of Appeals for the District of Columbia, which
had reached that court by appeal from the Supreme Court
of the District, but which the upper court had not heard.
It was a suit by Carter, stockholder and president of the
Carter Coal Company, to enjoin the corporation, its
officers and directors, from filing an acceptance of a code
formulated under the Bituminous Coal Conservation Act




CARTER v. CARTER COAL CO. 243

238 Oral Argument of Mr. Wood.

of 1935, and from paying the tax imposed by the Act.
The Commissioner of Internal Revenue, a Collector of
Internal Revenue, the Attorney General, and the United
States Attorney for the District of Columbia, were joined
as defendants, the bill praying that they be restrained
from attempting to enforce the tax. The trial court
found that the labor provisions of the Aet and Code were
unconstitutional, but that the price-fixing provisions were
valid and were separable from the labor provisions. It
therefore denied relief, except for granting a permanent
injunction against collection of taxes acerued during the
suit.

The other two cases (Nos. 649 and 650) were removed
to this Court by certiorari, 296 U. 8. 571, 572, from the
Circuit Court of Appeals where they were pending on
appeal from decrees of a District Court in Kentucky.
One was a suit by several coal companies against a Col-
lector, to enjoin him from collecting the taxes sought to
be imposed by the Act mentioned above. The other was
a suit brought by a stockholder against his corporation
and some of its officers, to compel acceptance of the Act
and Code, by mandatory injunction. In these cases, the
Distriet Court found the Act valid in its entirety, and
decreed accordingly.

Summary of oral argument of Mr. Frederick H. Wood
in behalf of Mr. James Walter Carter, petitioner in No.
636 and respondent in No. 651.

In view of the Government’s concession that the taxing
provisions may not stand unless the regulatory provi-
sions are valid, the constitutional questions presented
are, first, whether the Aect is within the power of the
Federal Government to regulate commerce, and, second,
whether it is violative of the due process clause of the
Fifth Amendment.

It is petitioner’s position that the Act is not one to
regulate interstate commerce but is an attempt, under
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the guise of an assertion of the commerce power, to
regulate the productive industry of bituminous coal min-
ing, and that it is unconstitutional and void whether con-
sidered as a whole or considered in respect of its several
regulatory provisions.

The wages, hours and labor relations provisions of the
Act apply to all producers of coal whether or not it ever
moves in interstate commerce. They also apply in re-
spect of the production of “captive” coal by steel compa-
nies, industrial plants and railway companies who mine
coal for their own use and who are not engaged in com-
merce in coal in any sense, either state or interstate. In
any case these labor provisions are not regulations of
interstate commerce but are regulations of the intrastate
activity of production, and constitute a regulation of
productive industry and not of interstate commerce, as
was settled by this Court in the Schechter case, 295
U. S. 495.

The Government seeks to distinguish the Schechter
case upon five grounds, none of which is tenable. It is
first said that the defendants in the Schechter case were
engaged in a strictly local activity, since interstate com-
merce had ceased in the articles in respect of which the
labor sought to be regulated was performed. But no
amount of argument can convert a regulation of produc-
tion preceding interstate commerce in the articles pro-
duced into a regulation of interstate commerce. The deci-
sion in the Schechter case, while relating to a regulation
of production occurring after interstate commerce had
ceased, was not predicated upon this narrow ground, as
is shown by the prior decisions of this Court cited and
relied on in the Schechter opinion, holding that the pro-
duction of articles intended for subsequent movement
in interstate commerce is not subject to regulation by
the Federal Government. These prior cases, reaffirmed
in the Schechter decision, specifically included -cases
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involving the mining of coal as well as other productive
operations.

It is next urged that wages affect cost and that cost
controls price, and hence that wages are subject to fed-
eral regulation. The same argument was pressed upon
this Court in the Schechter case and was rejected; and it
is no distinction to urge in this case, as the Government
does, that wages in bituminous coal mining represent
60% to 65% of the mining cost and hence that they
are the governing factor in the determination of price.
As appears from the opinion of this Court in the Schech-
ter case, precisely the same argument was urged there,
it being shown that labor costs in the live poultry
slaughtering business also constituted 60% to 65% of the
total cost of operating slaughter-houses. The argument
based upon the relation of wages to cost, and of cost to
price, and of price to interstate commerce, as this Court
said in the Schechter case, proves too much and, if
accepted, would have the result that all the activities of
the people and all of the authority of the States over
their domestic concerns would exist only by sufferance of
the Federal Government.

Thirdly, it is urged that wages in the bituminous coal
industry are sui generis, since they represent a greater
proportion of costs than in any other industry. This
argument ignores the fact that the test of constitutional
power under the commerce clause in relation to intra-
state activity is not whether the effect of that activity
upon interstate commerce is substantial, but whether it
is direct. To accept the Government’s contention would
potentially subject all matters which affect interstate
commerce to federal regulation, resulting in the erection
of a centralized government of unlimited authority not
contemplated by the Constitution.

Fourthly, it is contended that wage-cutting has been
the principal factor in price-cutting and hence may be
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prevented and controlled by federal authority, since price-
cutting results in the diversion of business from one mine
or district to another. The same argument was pressed
upon the Court in the Schechter case in a vivid recital by
Mr. Richberg of the downward spiral of wages and prices
composed of successive wage-cuts and price-cuts until
industry had become prostrate. This argument the Court
in the Schechter case rejected, and properly so, since it
is no part of the authority or duty of the Federal Govern-
ment to prevent the diversion of business from one pro-
ducer to another, or from one State to another, under the
free play of competition, or to determine where or in
what amount any man or any State shall sell his or its
production, either absolutely or in relation to others.

Fifthly and finally, it is urged that wages may be sub-
jected to federal control in order to put an end to so-
called unfair competition among coal producers and
among producing States resulting from wage-cutting as
translated into price-cutting; because, it is said, the States
are powerless to establish uniform or properly related
wage scales and hence the Federal Government is em-
powered to do so. This is but the timeworn and thread-
bare argument that the Federal Government is empow-
ered to legislate as to all matters in which uniformity is
deemed desirable in the interest of the general welfare
of the nation as a whole, and, that in such circumstances
the Congress may, under the pretext of the commerce
clause, provide for such uniformity. This argument was
rejected by this Court in McCulloch v. Maryland, de-
molished in Kansas v. Colorado, and repudiated in the
Schechter case.

The wage and hour provisions empower stated percent-
ages of operators and miners to fix the wages and hours
of other operators and miners at any level they see fit
and regardless of the wishes of those bound thereby.
No adequate reason has been advanced in support of the
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conclusion that power may be delegated to non-official
bodies without any standard to guide and control and
limit their action, although, by confession, a similar grant
of power to a public official or commission would be
unconstitutional.

The collective bargaining provisions are likewise be-
yond the authority of the Congress under the commerce
clause. This is so for the reason that collective bargain-
ing requirements of the statute are also a regulation of
productive industry and not a regulation of interstate
commerce, and are even more remotely connected with
interstate commerce and more indirect in their effect
thereon than the attempted regulation of wages and
hours of miners. The argument that the collective bar-
gaining provisions may be imposed in order to prevent
strikes and consequent interruptions of interstate com-
merce is but a repetition of the same argument urged
in support of the NRA regulations in the Schechter case.
Were the argument one of first impression, it would have
to be rejected because of the indirect effect upon inter-
state commerce of the matters to be regulated and because
the power asserted is an invasion of the powers reserved
to the people or to the States by the Tenth Amendment.
But the matter is not one of first impression, since in the
first Coronado case, 259 U. S. 344, and in other cases, the
Court has held that the prevention of production through
labor disputes, with consequent interruption of interstate
commerce in the articles produced, is not within the Anti-
Trust Acts unless the interruption is accompanied by a
direct and positive intent to interfere with and obstruect
interstate commerce; and in the Schechter case, 295 U. S.
495, the Court pointed out the reasons why this require-
ment of direct intent is not merely a statutory require-
ment but is equally expressive of constitutional limita-
tions upon the authority of the Federal Government.

The code contains provisions for the fixing of minimum
and maximum prices, but due to the conditions of over
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capacity and over produection in the industry, the mini-
mum prices fixed will for all practical purposes also be
the maximum prices. The price-fixing provisions apply
to all coal sold whether ever moving across state lines
or not; and the statute thereby seeks to fix the prices
of purely local sales which, as shown by the record,
constitute at least 42% of all bituminous coal sold.

The statute states that prices are to be fixed “in order
to extend the stabilization of wages, working conditions
and maximum hours of labor,” thus linking the provisions
inseparably with the wage and hour provisions. The
District Boards are given an uncontrolled authority to
classify coals and to make price variations as between
mine and mine and as between consuming areas such
as they “may deem necessary and proper.” The un-
bounded magnitude of the power thus conferred upon
these agencies is made manifest by the fact that under
the National Industrial Recovery Act there were over
27,000 various sizes, varieties and prices of bituminous
coal within minimum price area No. 1, which comprises
the great majority of the producing States and all of the
largest producing States, such as Pennsylvania, Ohio,
Illinois, West Virginia and Kentucky.

The provision for coordination of prices, without any
definite standard to govern the coérdination, amounts in
fact to a power and duty to allocate production as be-
tween States and producing areas, and therefore the
necessary effect and intended purpose of the coordination
provisions of the minimum price fixing formula are to
control and allocate the competitive situation of northern
mines of Pennsylvania, Ohio and Illinois in common con-
suming markets, as against the southern mines in West
Virginia, Kentucky and other States.

The Government asserts that power exists in the Con-
gress to regulate the prices at which bituminous coal may
be sold solely because after sale the coal moves across
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state lines. If on this account Congress may fix or regu-
late the price of coal, it may fix the prices of every other
article of common use; for substantially all of them are
sold for transportation across state lines. But the Gov-
ernment does not stop there; it contends that it must also
have the power to regulate the prices at which all arti-
cles of common use may be sold even though they are
sold in purely local transactions, without any interstate
transportation being contemplated or ever in fact result-
ing—the argument being that in order to prevent dis-
criminations arising against the interstate seller through
the federal price regulation the Government must have
the power likewise to control the price of purely local
sales. The Government thereby seeks to destroy the
economic system under which we have lived, developed
and prospered for 150 years, and under which each citi-
zen of this country, under the protection of constitutional
guarantees, has exercised the right to live where he
pleases, to work at what he pleases, to produce what he
pleases and to buy and sell what and where he pleases,
from whom or to whom he pleases, and at prices satis-
factory to himself.

The power to fix prices, as this Court has said in
the Trenton Potteries case, 273 U. S. 392, “involves the
power to control the market,” and this in turn involves
the power to control production and to limit, allocate or
destroy it. The power to control production in turn
involves control not only over industry but over popula-
tion as well; for population will naturally follow pro-
ductive opportunity. The power to control the prices at
which articles of common use may be sold in interstate
commerce, therefore, carries with it the power to control
the economic life of the Nation and hence of each of
the several States. The question is not whether the
power will be wisely or unwisely exercised, or whether the
present statute would be wisely or unwisely adminis-
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tered; the question is whether the power exists. If the
Constitution had conferred upon the Congress the power
to regulate for the general welfare, the question would
be different; but the grant of such a power or its equiv-
alent was four times voted down in the Constitutional
Convention. The question presented is whether such
power is comprised within the grant to the Congress of
power “to regulate commerce among the several States.”

The Federal Government has exercised the most com-
plete control over the instrumentalities of interstate com-
merece, as for example, the railroads; and it has kept com-
merce free from artificial restraints and barriers imposed
upon it by others, through legislation in the form of
Anti-trust laws and by the decisions of this Court in-
validating state statutes imposing such barriers and re-
straints. This is the first time in the 150 years of our
history that it has been seriously suggested that the
Congress is possessed of the power to impose a restraint
or barrier of its own upon the free movement of inter-
state commerce by limiting prices at which all articles of
common use may be sold. While the novelty of the pro-
posal is not of itself sufficient ground for denying the
power asserted, nevertheless the enormous consequences
of the power claimed call for the most searching inquiry
into the Constitution itself and into the intention of
the framers and of the States and of the people at the
time of its adoption, as well as into the history of the
commerce clause as exemplified in the decisions of this
Court construing it during the past 150 years, in order
to ascertain whether a power of such consequence, carry-
ing with it the power of complete control over the eco-
nomic life of the people and of the States, lies submerged
in the simple grant “to regulate commerce among the
several States.”” We think it does not.

Numerous decisions of this Court have stated that the
federal power over interstate commerce is narrower than
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that over foreign commerce, and that while the Federal
Government has complete power absolutely to prohibit
the importation of commodities into the United States
from foreign countries, it has no power to prohibit the
movement of commodities from one State to another.
This is because the framers intended this distinction be-
tween the powers. Even without these authoritative
rulings of this Court, it is unthinkable that anyone would
suggest that Congress could prohibit the movement of
coal, cotton, corn, wheat, oil, cotton cloth, or boots and
shoes, among the several States under the power to regu-
late interstate commerce. Consistently with the purpose
of the commerce clause and the history of the purpose
for which that power was conferred upon the Congress,
it cannot be contended that that power was intended
to authorize the Congress to limit the quantity of these
ordinary and useful articles which can be transported
across state lines, and thereby limit the quantity which
may be produced in any given State, by limiting the prices
to be received therefor, both absolutely, and in relation
to the prices in competing States of production. The
Constitution must be construed as a whole, and each
clause given a scope and effect consistent with the pro-
visions of that instrument as a whole. The underlying
principle of the Constitution is duality of government.
Each of the thirteen colonies was jealous of each other,
and equally fearful of the establishment of a strong
centralized government with power to encroach upon the
rights of the States and of the people. The Constitu-
tional Convention disclosed the liveliest apprehensions
as to the effect of possible combinations of States against
other States in the Federal Congress. The insistence of
the framers of the Constitution upon the maintenance of
the principle of duality of government, which preserves
not merely the political existence but the economic exist-
ence and rights of the several States, completely negatives
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any suggestion that the commerce clause was intended
to confer upon the Federal Government the power to
control the essential economic activities of the States and
of the people through determination of the prices at
which they might sell what they produced.

Although the case now before the Court is to be con-
sidered in the light of our whole experience, and not
merely in that of what was said 150 years ago, the scope
of the power intended to be conferred must be determined
with regard to the conditions which gave rise to the adop-
tion of the Constitution, and great weight is to be at-
tached to contemporaneous exposition and interpretation.
Considered from the historical standpoint, it is entirely
clear that the power now asserted was not intended to be
granted by the commerce clause. At the time of the
adoption of the Constitution navigation was the chief
agency of commerce, and among the purposes of the
founders was to subject that instrumentality of com-
merce to federal control. All that the Congress has since
done in the regulation of more modern systems of trans-
portation may fairly relate to that purpose, that is, the
regulation of instrumentalities of interstate commerce.
But the clause had another purpose, which was to keep
commerce among the States free from artificial barriers
and restraints which the States prior to the adoption of
the Constitution had placed upon it by the erection of
impost duties and other regulations. These barriers were
among the chief causes leading to the formation of the
Federal Union and the adoption of the Constitution. It
is impossible to conclude that the clause had another
purpose not consistent with this last one, i. e. to permit
the Federal Government to place restrictions upon inter-
state commerce through price control of the same type
which it was the purpose of the commerce clause to
prevent the several States from imposing upon it.




CARTER v. CARTER COAL CO. 253

238 Oral Argument of Mr. Wood.

The jealousy with which the States in the formation
of the Constitution sought to protect their right to sell
their products beyond their own borders, free from inter-
ference by the central government, is brought out by the
adoption of the provision in the Constitution forbidding
the United States to lay any duty or tax upon exports
from any State. At the time of the adoption of the Con-
stitution the important trade of the States was foreign
commerce; and while, as we have seen, the foreign com-
merce power conferred upon the Congress includes the
power absolutely to prohibit importations into this coun-
try, the staple States, that is, the producing States, in the
Constitutional Convention refused to permit the federal
power over foreign commerce to extend to the placing of
any barrier upon their right to export their products.
The power to control the export of articles from the States
was refused the Federal Government upon the express
ground that the States feared a control over their pro-
ductive activities.

The meaning of the interstate commerce clause is fur-
ther made clear when it is considered that express pro-
visions offered in the Constitutional Convention in place
of the interstate commerce grant, in language unquestion-
ably broad enough to have included the price-fixing power
now claimed, were repeatedly rejected by the Convention.
I refer to proposals repeatedly made in the Convention
to give the Federal Government the power to negative
state action when opposed to the general good, and to
confer upon the Federal Government the power to legis-
late upon all matters in respect of which the States acting
separately were incompetent to act.

When the Constitution was presented to the States
for adoption, the friends of that instrument found it
necessary to allay the fears of the States and of the people
that provision had been made for a centralized govern-
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ment which would control their economic existence;
and it was for the purpose of allaying those fears that
the States and the people were told in the Federalist
papers that the very clause under which the Government
in this case claims the power to prevent the free flow of
commodities across state lines would have precisely the
opposite effect and would provide “an unrestrained inter-
course between the states themselves ... and free
circulation of commodities of every part.”

The purpose of the present statute, as shown by its
title, by its legislative history, by its recitals, by its sub-
stantive provisions, and by the factual background upon
which it is attempted to be supported on the present
record, is not to free interstate commerce in bituminous
coal from artificial restraints or burdens but, on the con-
trary, to impose Federal burdens and restrictions upon
such interstate commerce, to improve the economic well-
being of persons engaged in the bituminous coal industry,
or some of them, whether owners or workers, by the regu-
lation of wages, the restriction of competition and the
allocation of production to the several States through the
establishment of coordinated prices. The purpose is to
control cost and prices in order that the ability of the
States and producing areas and of the persons engaged
in the industry, competing with each other in the sale
of coal in common consuming market areas, will be deter-
mined by federal agencies, to the end that those engaged
in the industry, whether workers or producers, will obtain
a larger share of the national income than they have
hitherto enjoyed.

The power claimed cannot be limited to the coal in-
dustry. Coal is no more a national necessity than wheat,
corn, cattle, iron and its products, salt, oil, clothing and
many other articles that could be named. As in regard
to coal, the predominant production of each of those is
confined within a few States, while their consumption is

PREORT—



T e e

CARTER v. CARTER COAL CO. 2565

238 Oral Argument of Mr. Dickinson.

nation wide. If the argument advanced in support of
the present statute be accepted, planned economy and
complete paternalism in respect of all our economic activ-
ities await only an Act or a series of Acts of Congress
to be made effective.

Mr. Wood and Mr. William D. Whitney filed a brief in
behalf of Mr. Carter. ;

Oral argument, in part, of Assistant Attorney General f
Dickinson for respondents in Nos. 636 and 649 and for
petitioner in No. 651: \ i

There is general agreement that the statute rests upon ;
the commerce power. The tax provision stands or falls
with the validity of the scheme of regulation under the
commerce power.

The Government contends that the power to regulate
interstate commerce includes a power, when consistent
with due process, to regulate prices in interstate-com-
merce transactions. The Government rests this power
upon the admitted power of Congress to regulate sales
and other contracts which are transactions in interstate
commerce. As a matter of fact, Congress goes farther
and regulates contracts, in many instances, which merely
affect interstate commerce; as, for example, under the
Anti-trust laws, agreements to monopolize or restrain
interstate commerce, when the agreements obviously do
not themselves have to be interstate transactions. And
s0, also, many of the contracts that are regulated by the
Grain Futures Act and the Packers and Stockyards Act
are not themselves interstate contracts, interstate trans-
actions, but are simply contracts which have an effect in
one way or another on interstate commerce.

The power of the States to regulate sales in interstate
commerce has been expressly denied by this Court in
cases like the Dahnke-Walker case, 257 U. S. 282, and the
Flanagan case, 267 U. S. 222, and the reason why the
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state power has been denied is because there exists a
federal power to regulate them, so that a state power of
regulation would be a usurpation of a power which exists
in the Federal Government. So far, therefore, as relates
to congressional regulation of transactions of that char-
acter, there is no violation of any reserved rights of the
States under the Tenth Amendment.

So far as relates to the commerce power, it seems diffi-
cult to understand how or why there is any difference in
the application of the commerce power to the price term
as compared to any other term in an interstate contract.
Congress, in the course of its legislation, has adopted
provisions that go to the price term, as, for example, in
§ 2 of the Clayton Act. It has never, as far as I know,
been claimed that that provision is unconstitutional either
under the commerce clause or under the due process
clause, because it relates to price.

The Government does not contend that Congress may,
in the exercise of its commerce power, regulate prices in
interstate commerce of all commodities. Price-fixing
for any commodity always raises the question whether it
is consistent with due process. [Counsel then pointed out
the parallelism between conditions in the bituminous coal
industry and those in the milk industry in New York to
which this Court referred in Nebbia v. New York, 291
U. S. 502, in holding that state regulation of prices in that
industry did not transgress the due process requirements
of the Federal Constitution and, on the basis of these
considerations, argued that if the commerce power in-
cluded the power to regulate prices, the exercise of that
power in the case of bituminous coal was not obnoxious to
due process. ]

In order to avoid the conclusion that the commerce
power extends to the field of price regulation, counsel for
petitioner is driven to contend for two propositions which
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the Government submits are entire novelties in constitu-
tional law, namely, that the commerce power has a
broader scope when applied to the mere agency of com-
merce, namely, transportation, than when applied to the
commerce itself; and, secondly, that while with respect
to transportation the power to regulate is an affirmative
power of regulation, yet with respect to commerce itself
the power is purely negative—in fact, is not a power to
regulate at all, but only a power to keep the commerce
free from regulation, in the first instance by the States,
and derivatively from regulation or obstructions by pri-
vate individuals.

If the Constitution intends the commerce clause to be
a mere prohibition against interference by the States with
interstate commerce, why, it may be asked, is it not ex-
pressed as a prohibition against the States instead of in
the form of an affirmative grant of power to Congress?
The Constitution contains numerous and important pro-
hibitions against state action.

First, as to history. Counsel undertakes to argue that
the commerce clause must be given a limited or negative
construction because of what happened at the Federal
Convention in regard to Randolph’s Sixth Resolution, a
resolution proposing that the Federal Government should
have the power to legislate in all cases in which the sepa~
rate States are incompetent, or in which the harmony of
the Union may be interrupted by the exercise of indi-
vidual legislation. He says that that proposal was voted
down three or four times, and that its persistent and con-
tinued rejection is an illustration of the jealousy of fed-
eral power that existed in the Convention.

The Sixth Randolph Resolution, so far from having
been voted down by the Convention three or four times,
was not voted down once, but was actually adopted by
the Convention by a vote of eight States to two. The
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resolution went to the Drafting Committee, the so-called
committee on detail, and there it disappeared; and in
view of the fact that it was a direction by the Convention
to the Committee on Drafting, it seems reasonable to
suppose that the omission to include the resolution in the
specific language of the Constitution was due to the un-
derstanding by the Drafting Committee and by the Con-
vention that the granted powers were to be construed as
each extending, within its own field, to all matters which
could be reached by that power and wherein the States
were incompetent.

Petitioner refers to the jealousies and dissensions that
existed among the States at that time, and he seems to
imply that the purpose of the Constitution was to pamper
and flatter and gratify those jealousies and dissensions.
The opposite was the case. The men of 1787 were less
afraid of federal power within the fields of proper federal
action than are many men today, and one of the ques-
tions presented by this case is whether the Constitution
is to be reduced today to what the Anti-Federalists of
1787 would have liked to see it.

It seems clear that the men who framed the Constitu-
tion, and the States which adopted it, used words broad
enough, unless we import some unwritten and implied
limitation into those words, to cover both the instance
of the regulation of transportation rates and the regula-
tion of prices in sales in interstate commerce; and the
only basis for importing from the outside such an unwrit-
ten and implied limitation is speculation and hypothesis.

There can be no doubt that if the exercise of a federal
power transgresses a plain constitutional limitation im-
posed in the interest of the States, the principle of
duality may be said to operate when that exercise of
federal power is outlawed in the interest of the state
power. But where, on the other hand, there is a plainly
expressed federal power on the one side, and nothing on
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the other side but the mere general fact that we have a
dual form of government, then the controlling considera-
tion of where the line should be drawn seems to be the
express language of the Constitution as to where it is
drawn, rather than what to one mind or another might
seem to be the proper distribution of powers which ought
to prevail on the basis of a general conception and theory
of dualism. To adopt the latter test, whether we call it
dualism or any other name—that is, the test of where we
think the line ought to be drawn in a dual system of gov-
ernment—is, after all, to appeal from the express consti-
tutional provision itself to considerations of policy and
to make those considerations the test of the constitutional
distribution of powers rather than the language of the
grant.

Finally, that the federal power to regulate interstate
commerce is not purely a negative power, but may be
asserted affirmatively by the Federal Government so long
as the requirements of due process are met, is, we submit,
firmly established by the decisions of this Court for over
a hundred years. It is established, first of all, by the
cases dealing with transportation, unless there is to be a
new distinction established henceforth between transpor-
tation and commerce, making transportation commerce
in a fuller sense than is commerce itself.

Tt is established also by all the cases which have upheld
the exercise of the commerce power for the promotion of
the health, safety, and morals of the Nation—cases which
show that Congress has applied restrictive regulations to
commerce other than transportation and not in any sense
directed to merely protecting commerce from burdens or
obstructions imposed by the States or by private indi-
viduals.

But perhaps the most conclusive answer to the claim
that the commerce power confers no affirmative regula-
tory power upon Congress is the language of this Court
in In re Rahrer, 140 U. S. 545, at p. 561:
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“Thus the grant to the general government of a power
designed to prevent embarrassing restrictions upon inter-
state commerce by any State would be made to forbid any
restraint whatever. We do not concur in this view. In
surrendering their own power over external commerce the
States did not secure absolute freedom in such commerce,
but only the protection from encroachment afforded by
confiding its regulation exclusively to Congress.”

Any statute may be branded by those not in sympathy
with its policy with hostile desecriptions of purpose. The
Constitution does not describe the ultimate results or
objectives which Congress may legitimately have in mind
in exercising its granted powers. The Constitution
speaks in terms of powers and not in terms of purposes
or objectives. To hold that a granted power may not be
validly exercised where it is possible to describe its exer-
cise as aiming at some result which is not expressed by
specific language in the Constitution, would nullify most
exercises of the granted powers, because the Constitu-
tion does not specify such objectives of policy.

From the standpoint of power, the question is whether
the direct and immediate objective of the statute is so
unrelated to the power sought to be exercised as not to
fall within it. In the case of the present Act, the Gov-
ernment contends that the direct and immediate objec-
tive is one that falls squarely within the commerce power,
namely, the regulation of competitive practices and meth-
ods of marketing coal in interstate commerce, whatever
ultimate results may or may not follow from such regu-
lation,

The novel doctrine that the commerce power is purely
negative in character means that there is no governmental
power in this country which can regulate interstate com-
merce affirmatively, because the States are excluded by
the commerce clause, ex hypothesi, and therefore it
means, if we accept the argument of counsel for the peti-
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tioner, that with relation to the great mass of our most
important commercial transactions today, which are in-
terstate transactions, the Constitution, wholly without
reference to the due process clause or to any of the great
intended guaranties of individual liberty, but simply and
solely by virtue of a defect of power—a vacuum in the
document itself—has stayed the arm of governmental
action and has permanently enacted as a rule of our fun-
damental law the economic policy of laissez faire.

I come now to the Government’s contention that this
statute as a whole is a regulation of competition and com-
petitive methods in interstate commerce for the pur-
pose of removing burdens and restrictions on that com-
merce resulting from the hitherto prevailing methods of
competition.

The Government claims, and the trial court has found,
that the bituminous coal industry has been suffering for
years from a condition of destructive, cut-throat compe-
tition. The Government contends that the price-regu-
latory provisions in this Act constitute a reasonable and
appropriate method of remedying that condition, with
its attendant evils and resulting burdens and restric-
tions on commerce, and hence a method lying within the
range of permissible legislative choice.

The Government submits that a type of competition
which operates through the progressive and endless spiral
of price-cutting and wage-cutting, to bring about such
results as have been proved by 10 years of actual expe-
rience—not by speculation, but by actual experience—to
lead to continued loss and bankruptey for the preponder-
ant part of the industry and to starvation wages for the
miners, and to a condition which requires for its perpetua-
tion the maintenance of an un-American system of barri-
caded mines guarded by private strong-arm men—the
Government submits that such a type of competition is at
least—and T think I am not overstating it—an unwhole-
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some and destructive type of competition which, so far as
it operates in interstate-commerce transactions, can be
properly and legitimately restrained by congressional
action within the sphere of the commerce power.

We submit that Congress may restrict, and has re-
stricted, competitive conduct in interstate commerce,
when in the judgment of Congress, the result of the com-
petitive practices has been deleterious to those engaged
in the commerce, and that that is the justification and
excuse, for example, of such prohibitions as those which
are contained in § 2 of the Clayton Act and § 5 of the
Federal Trade Commission Act.

As pointed out by the Court in the Olsen case, 262
U. S. 1, the evils of competition, when the competition
reaches the point where it begins to produce effects that
are thought to be undesirable, generally work themselves
out through prices, or through their effect on prices; and
accordingly, we submit that it is an appropriate means
to deal with this particular competitive situation for the
Congress, in its legislative discretion, to choose the device
of price regulation.

On the point made by petitioner that the Act under-
takes to extend price regulation to all transactions, includ-
ing purely intrastate transactions, and is therefore bad,
the Government contends that on a proper construction
of the Act that is not the case, and that the price-regu-
lation provisions are expressly limited in their scope to
sales in or directly affecting interstate commerce. [Coun-
sel referred to and discussed in this connection the second
paragraph of § 4 and the last sentence of § 3 of the Act.]

One of the difficulties which inevitably arise when, as
in the present proceeding, the constitutionality of a
statute is sought to be tested in the abstract, before any
attempted application of the statute, is the danger of as-
suming that this or that provision will be unconstitu-
tionally applied, and that the statute as a whole must
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therefore fall. Almost any statute may be unconstitu-
tionally administered. It may be administratively ap-
plied, or sought to be applied, to facts to which it does not
constitutionally apply. But if any such unconstitutional
application should, in fact, be attempted hereafter, if it
should turn out that the officers charged with applying
the Act should attempt to apply it in a way that oversteps
the boundaries of the commerce clause, then the Act
itself affords ample opportunity for the affected individual
to try out the constitutional question.

The Government, of course, does not deny that the
Act contemplates that it will reach many sales which
are not themselves direct interstate commerce transac-
tions, but which, although they are intrastate, never-
theless have such a direct and immediate effect on inter-

-state sales that, if the interstate sales are to be regulated,
the intrastate sales must be regulated also, or otherwise
the regulation of the interstate sales would be nullified.
If, as to such a sale, a code member should fail to comply
with the regulatory provisions of the Act, then, of course,
he would be subject to those regulations.

The power to regulate interstate sales carries with it
the power to regulate many intrastate sales—to make the
exercise of the federal power effective. Shreveport Cases,
234 U. S. 342; Ruppert v. Caffey, 251 U. S. 264; Everard’s
Breweries v. Day, 265 U. S. 545.

If the power does exist to regulate the interstate sales,
then presumably the Constitution, in conferring that
power, meant it, as in the case of other powers, to carry
with it everything necessary to make its exercise effec-
tive; and the mere fact that in order that it might be
effectively exercised it would have to be exercised on a
comparatively broad scale certainly seems no proper
argument, except on the basis of an argument from
policy, and by a kind of inverted logie, against the
existence of the power itself.
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I come now to the mechanism for price determinations,
contained in Part II of the Act, as to which petitioner
has made objections. First, it is clear that these prices
are to have no binding effect except as and until ap-
proved by the Commission. [Referring to subsections
(a) and (b) of Part IT of § 4.1 The Act provides stand-
ards and makes ample provision for correcting any
injustice which may occur, through appeal to the Com-
mission, and for judicial review of all orders of the Com-
mission.

I come now to the labor provisions of the Act and, more
particularly, to the major issue as to the constitutional
right of the Federal Government to establish any regu-
lation of labor relations at all, irrespective of the form
that those regulations may take.

The Government contends that since wage-cutting and
denial of the right of collective bargaining is one method
through which destructive cut-throat competition in in-
terstate commerce has been found to operate in this in-
dustry, the provisions of this Act relating to collective
bargaining constitute a regulation of acts and transac-
tions which have a direct, immediate, and substantial
effect upon interstate commerce, and are therefore a valid
exercise of the congressional power to regulate that com-
merce, just as Congress may reach down into a purely
intrastate transaction, a transaction of a group of men
sitting around a table and making a contract, because
the effect of that contract will be to restrain interstate
commerce. Just as the Government may reach down
and control that contract because of its effect on inter-
state commerce, so we maintain that if, in their com-
petition in interstate commerce, the distributors of bitu-
minous coal resort to certain practices in connection with
their labor relations through which they compete with
other distributors in other States, and if the effect of
those practices is to burden interstate commerce, then
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the regulation of those practices is within the power of
the Federal Government.

The record discloses as to this industry the immediate
and direct reciprocal effects of wage-cutting and price-
cutting, with their attendant dislocations and disruptions
of interstate commerce. The causal connection between
labor relations in this industry and the burdens on inter-
state commerce are as sharp and clean-cut as causal
relations outside the realm of physics can be.

The trial court found that in the bituminous-coal in-
dustry the wage scale substantially affects the price of
coal sold in interstate commerce, and the course of move-
ment of such coal in interstate commerce. But the trial
court held that no matter how direct, as well as substan-
tial, the effect of the wage scale and of the labor relations
might be on the sales in interstate commerce and on the
course of movement in interstate commerce, nevertheless,
under the decision in the Schechter case, 295 U. S. 495,
wages and hours and labor relations had to be held, as a
matter of law, something which had only an indirect
effect on interstate commerce, and therefore lay beyond
the reach of the federal commerce power.

We submit that on the basis of the language of the
Schechter case, read in the light of the facts there pre-
sented, that case, so far from laying down any general
rule that wages and hours, as a matter of law, always
affect interstate commerce only indirectly, on the con-
trary, expressly states that while the distinetion between
that which directly affects interstate commerce and that
which indirectly affects interstate commerce is clear in
prineiple, nevertheless the application of the principle in
particular situations can only be determined as those situ-
ations arise.

On the facts presented in the Schechter case there was
no clear causal relationship between the effect of the
local wages and the resulting local prices, on the one hand,
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and the movement in interstate commerce, on the other.
The effect, if one existed, had to be traced forward from
the local wage-cutting to the local price-cutting, and
thence back over a hypothetical chain of reasoning
to the effect on the interstate-commerce transactions
that lay behind the particular sale, on back toward
the stage of production, while, in the case of the bitu-
minous-coal industry, the wage-cutting operates directly
upon, and brings about an immediately succeeding price-
cutting in interstate commerce, with straight-line, un-
broken certainty. We submit that that is an excellent
illustration of the difference between a direct effect and
an indirect effect.

We do not attempt to distinguish the Schechter case
from the case at bar on the basis of the fact that there
the employment was at the end of the commerce while
here the employment is at the beginning of the com-
merce. Our contention is that the distinction is one of
fact,—that the distinction here is whether or not, under
the facts proved in the record, it is apparent that the
relationship of wages and hours to interstate commerce—
the causal relationship—is direct.

I come now to the broader contention of petitioner
that the commerce power of Congress does not extend to
the regulation of labor relations because labor is engaged
in production, and therefore a regulation of labor rela-
tions is a regulation of production, and, as such, beyond
the power of Congress.

It seems entirely clear, from the whole course of con-
stitutional law, that if a transaction may be subsumed
under two descriptive categories, the test of whether it
may be regulated by Congress is not whether it may be
subsumed under a category that the Federal Govern-
ment cannot regulate, but whether it can be subsumed
under another category which the Federal Government
can regulate.
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The record makes it plain that labor relations in this
industry, I submit, are not merely connected with the
produetion of coal but are connected with the sale of coal,
with distribution, with competition in interstate com-
merce; and that their relationship to this aspect of the
industry is far more important and significant than their
relation to the mere physical removal of the coal from
the ground. The fact that a federal regulation may
touch a productive activity does not invalidate the regu-
lation if the activity directly affects interstate commerce
and if the regulation concerns its relation to commerce.

Thus, for example, under the Sherman Aect, it soon
became apparent that the regulation of the commerce
reached to the regulation of acts and things that might
from one standpoint be regarded as aspects of produc-
tion; and this Court has gone even farther, and in the
01l Cracking Case, 283 U. S. 163, has definitely said that
a combination which brings under control a decisive
factor in the cost of production, so that such control is
tantamount to the power to fix prices, may be within
the Sherman Act.

Clearly, so far as the Anti-trust laws are concerned,
it has been uniformly held that labor relations, even
though they are incidental to production, may fall within
the federal commerce power when a stoppage of produc-
tion takes the form of a stoppage of interstate commerce.
See Coronado Coal Co. v. United Mine Workers, 268
U.S. 295; International Organization v. Red Jacket Con-
sol. Coal Co., 18 F. (2d) 839, certiorari denied, 275 U. S.
536. It seems difficult to see why the fact that these
labor relations are a matter of production should not
take them out of the operation of the commerce power
in one instance and yet do so in the other.

We contend that the Bituminous Coal Conservation
Act regulates labor relations only because, and in so far
as, they constitute an integral and essential part in the
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competitive process in interstate commerce, and that
those relations have a direct and causal effect and influ-
ence upon interstate commerce.

I might say also that the reason why the producers
of coal, and the distributors of coal, deny the right of col-
lective bargaining to their miners, or cut wage rates, is
not because of anything which has to do with the physi-
cal removal of the coal from the ground; not because of
anything having to do with the production of coal, but
in order to gain an advantage over others in the sale of
coal in interstate commerce.

[Counsel’s two remaining arguments were (1) that the
wage and hour provisions of the statute do not constitute
an unconstitutional delegation of legislative power, and
(2) that the various provisions of the statute and the
code are separable, so that if any of them should be held
invalid, this would not affect the remainder.]

One final word before I close. We are confronted here
with the provisions of a new Act. We are confronted
also with the broad question of federal power. Much
may turn upon the decision of this Court and upon the
opinion of this Court. The issues, in a certain sense, are
momentous, far more momentous than the provisions of
this particular Act. The issue of federal power is here
at stake—the issue of whether there lurk within the
interstices of the Constitution crevices through which
effective governmental ability to deal with great public
questions may unconsciously have sifted away.

We do not believe that that has happened. We believe
that the Fathers, in setting up the Constitution under

which we live, were wise enough to see that the perpetua-

tion of that Constitution depended upon its supplying
an instrument of government sufficiently strong to deal
with all the crises of the future, not merely through the
military arm, not merely through the hand of bounty and
through subsidy and relief, but that the regulatory powers
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conferred on the Federal Government were not so ineffec-
tive and limited that the Government will have to permit
conditions to come into existence and to continue without
being able to do anything about them until the time
should come when, if the peace and order of our Union
is to be preserved, if our Government is to be competent
to deal with the forces of subversion and division, it will
have to resort to other powers—powers that, as American
citizens, we do not care to see it resort to save in the last
extremity. ;

We submit that the Government, under the Constitu-
tion, is a Government strong enough to deal by law with
the great issues of national destiny that come before it.
We believe that its power is not limited to the military
power, not limited to the charitable power of subsidy and
relief, but that the granted control over commeree extends
to those fields where, more and more as our economic
life draws us into difficulties, there must be one rule and
one law.

Solicitor General Reed, Assistant Attorney General
Dickinson, and Messrs. Charles H. Weston, F. B. Critch-
low, A. H. Feller, Charles Harwood, and Robert L. Stern
filed a brief in behalf of the government officers.

Mr. Charles I. Dawson, with whom Mr. A. Shelby Win-
stead was on the brief, for petitioners in Nos. 649 and 650.

Congress has no power under either the commerce or
taxation clause of the Constitution to regulate produc-
tion of bituminous coal.

Coal mining is just as much a local activity as is farm-
ing or manufacture. It is not commerce of any kind. It
precedes commerce. It consists in the production and
preparation for market of an article of commerce, and it
has never been thought that the National Government
has power to regulate such activities through the exertion
of either the commerce power or the taxing power of
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Congress conferred by the Constitution. The recent case
of Schechter Poultiry Corp. v. United States, 295 U. S.
495, announced no new principle on this subject. This
Court has consistently held that manufacture, production
and preparation for market of articles of commerce are
purely local activities and beyond the control of the
National Government. United States v. E. C. Knight
Co., 156 U. 8. 1; Kidd v. Pearson, 128 U. S. 1; Hammer
v. Dagenhart, 247 U. S. 251; Crescent Cotton Oil Co. v.
Mississippi, 257 U. S. 129; Utah Power & Light Co. v.
Pfost, 286 U. S. 165; Federal Compress Co. v. McLean,
291 U. S. 17, each holding that manufacture is not com-
merce and not within the regulatory power of Congress.
Delaware, L. & W. R. Co. v. Yurkonis, 238 U. S. 439;
Heisler v. Thomas Colliery Co., 260 U. S. 245; United
Mine Workers v. Coronado Coal Co., 259 U. S. 344, each
holding that coal mining is not interstate commerce.
Oliver Iron Co. v. Lord, 262 U. S. 172, holding that the
mining of iron ore is not interstate commerce.

The fact that the greater part of the bituminous coal
produced in the United States, including that produced
by petitioners, at the time it is mined is intended for
sale and shipment in interstate commerce, does not in
the slightest change the purely local character of the
business of producing coal or transform this activity into
commerce, either interstate or intrastate in character.
Kidd v. Pearson, 128 U. S. 1, 21; United States v. E. C.
Knight Co., 156 U. S. 1; Heusler v. Thomas Colliery Co.,
260 U. S. 245, 259; Oliver Iron Co. v. Lord, 262 U. S.
172; Hammer v. Dagenhart, 247 U. S. 251, 272.

Utah Power & Light Co. v. Pfost, 286 U. S. 165, fully
sustains our contention that the production end of the
mining business, for the purpose of determining federal
power over it, is as separate and distinet from the
selling end thereof as if they were conducted by entirely
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different persons; and each of the foregoing cases makes
it perfectly clear that Congress has no power under the
commerce clause of the Constitution to regulate the pro-
duction end of the bituminous coal industry.

Of course the mining of coal affects interstate com-
merce, but it is an indirect effect, no different from the
indireet effect upon such commerce of the growing of
wheat, corn, tobacco or cotton, the raising of live stock
or the manufacture of goods. The contention is so effec-
tively disposed of by this Court in the case of Schechter
Poultry Corp. v. United States, 295 U. S. 495, 546, that
we are content to rely upon that case as a complete
answer to this contention.

Both on reason and authority it is equally clear that
Congress is without power to regulate the production of
coal through the pretended exertion of its power to tax
for the general welfare. The reason for denying the
power of Congress to regulate production is that the
activity is exclusively within state control. Of course,
being exclusively within state control, its regulation is as
much beyond the power of Congress under the taxing
clause as under the commerce clause. Bailey v. Drexel
Furniture Co., 259 U. S. 20; United States v. Butler,
297 U. 8. 1; Hil v. Wallace, 259 U. S. 44.

If Congress can regulate the production of coal through
the exercise of the taxing power on the ground that such
regulation is for the national welfare, it can also regulate
the growing of agricultural products. Certainly the pro-
duction of bituminous coal for fuel purposes, for which
there are many substitutes, is of no greater national im-
portance than the growing of foodstuffs for which there
are no substitutes. This Court has definitely said in the
Butler case that national concern for the welfare of the
farmer cannot justify the regulation of his business by
Congress.
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The fact that one who is engaged in the intrastate
sale of an article of commerce also engages in the inter-
state sale thereof, cannot possibly confer upon Congress
the power to regulate the intrastate sales thereof. This
proposition is so obvious that it seems hardly necessary
to cite authority; but the language of this Court in the
First Employers’ Liability Cases, 207 U. S. 463, 502, is
a conclusive demonstration of this proposition. Distin-
guishing: Shreveport Case, 234 U. 8. 342.

If it be conceded that Congress, within proper limits,
has the power to regulate the business of selling coal in
interstate commerce, this entire Act, including the pro-
visions dealing with interstate sales, must fall because of
the inseparability of its provisions.

The repeated declaration of Congress of the necessity
for regulating every phase of the bituminous coal indus-
try to secure the desired result is conclusive evidence, it
seems to us, that regulations of less scope would not
have been acceptable to Congress.

The regulations required by § 4 to be embodied in the
Code are as all-inclusive as Congress declared in § 1 it
was intended they should be. They cover not only the
marketing end of the business but the production end
as well; not only the interstate part of the marketing
end of the business but the intrastate part thereof as
well. So we have in this Aect, first a declaration
on the part of Congress, four times repeated, of the
necessity for regulating every phase of bituminous coal
mining in order to effectuate the desired end; second, the
declaration of Congress, four times repeated, of its inten-
tion to make the regulations as broad as the declared
necessity therefor; third, a declaration preceding the
regulations that they were intended to ecarry out the
declared policy of the Act; fourth, regulations which, in
their scope, cover the entire field which Congress de-
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clared its intention to cover and the necessity for cov-
ering.  Therefore, notwithstanding the separability
clause found in § 15 of the Act, the regulations dealing
with the interstate sale of coal, even if within the power
of Congress, must fall because it is plain that they are a
definitely intended part of an integrated scheme of regu-
lation of the bituminous coal industry, many material
features of such system of regulation being undoubtedly
beyond the power of Congress. Williams v. Standard Oil
Co., 278 U. S. 235, 241; Hill v. Wallace, 259 U. S. 44;
Railroad Retirement Board v. Alton R. Co., 295 U. S.
330, 361, 362,

The provisions dealing with the fixing of prices at
which coal is sold and contracts for the sale of coal make
no distinction between interstate and intrastate sales.
They cover both character of sales and it is plain that it
was the intention of Congress that they should do so.

So in this case, if the Court should rewrite the Act so
as to confine the fixing of prices and the regulation of
contracts to sales made in interstate commerce, we would
have an Act plainly never intended to be passed by Con-
gress. Furthermore, when we consider that 14% of the
coal produced in the United States is sold within the
State where produced, it becomes at once apparent that
price-fixing confined to interstate sales will be entirely
ineffective in accomplishing the declared purpose of Con-
gress to stabilize the industry.

The regulations providing for fixing prices of coal sold
in interstate commerce and for the policing of contracts
in connection therewith are invalid, even if separable.

First, because they have no reasonable relation to any
of the purposes or objects which Congress may take into
consideration in exercising its power to regulate inter-
state commerce, but, on the contrary, as we have hereto-

fore pointed out, their real purpose is to regulate mat-
65773°—36——18
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ters not within the competency of Congress; and, second,
assuming that under its power to regulate interstate com-
merce Congress has the power, in a proper case, to fix
the prices and regulate contracts with reference to the
sale of articles in interstate commerce, it has no such
power with reference to bituminous coal, as the business
of producing and selling bituminous coal is not one so
affected with a public interest as to authorize price-fixing
and the regulation of contracts in respect thereto by
Congress.

Other provisions of the Act clearly show that even the
regulation of prices of coal sold in interstate commerce
was designed to regulate the producing end of the indus-
try, and particularly the labor relations between the pro-
ducer and his employees.

In § 4, Part II—Marketing, Congress declared that the
dominant purpose in the fixing of minimum prices was
the stabilization of wages and working conditions in the
production end of the business. Hence, it seems entirely
clear that in fixing minimum prices Congress was not
attempting in good faith to regulate the interstate traffic
in coal, but to regulate the production thereof.

Part III of § 4 dealing with labor relations was de-
signed to bring about uniformity and stabilization of
wages, working hours and conditions, through collective
bargaining; and it is clear that the establishment of mini-
mum prices was for the primary purpose of enabling each
producer to pay the minimum wages and observe
the hours and working conditions thus collectively
bargained for.

It cannot be contended that Congress has any inde-
pendent power to fix the prices at which articles of com-
merce are sold, or to regulate contracts with reference
thereto. If the power exists, it is merely incidental to
the exercise of its power to regulate interstate commerce.
The power to regulate private business flows from the
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police power. Inasmuch as Congress has no police power
in the respective States, it can attain the purposes which
ordinarily call into play the exercise of the police power
only as an incident to the legitimate exercise of some one
or more of its granted powers. Therefore, if, in the exer-
cise of its power to regulate interstate commerce, Con-
gress seeks incidentally to promote the general welfare,
through the fixing of prices of an article of commerce,
certainly it can do so only if the fixing of such prices is
permissible in the independent exercise of the police
power. Congress cannot, in the regulation of interstate
commerce, incidentally fix prices, unless such price-fixing
would be a legitimate exercise of the police power by a
legislative body possessing that power.

We think it is thoroughly settled that the legislative
department is without power to fix either prices or wages,
except in respect of those businesses affected with a pub-
lic interest. The question has been many times before
this Court, and in each case the problem was to determine
if the particular business was one affected with a public-
interest; and this is always a question for the Court.
Wolff Packing Co. v. Industrial Court, 262 U. 8. 522;
Tyson & Bro.v. Banton, 273 U. S. 418; Fairmont Cream-
ery Co. v. Minnesota, 274 U. S. 1; Ribmik v. McBride,
277 U. 8. 350; Williams v. Standard Oil Co., 278 U. S.
235; Adkins v. Children’s Hospital, 261 U, S, 525; Nebbia
v. New York, 291 U. S. 502; New State Ice Co. v. Lieb-
mann, 285 U. S. 262.

Distinguishing: Munn v. Illinois, 94 U. S. 113; Ger-
man Allwance Ins. Co. v. Leuns, 233 U. S. 389; Wilson
v. New, 243 U. S. 332; Block v. Hirsh, 256 U. S. 135;
Marcus Brown Co. v. Feldman, 256 U. S. 170; Highland
v. Russell Car & Snow Plow Co., 279 U. S. 253; Frost v.
Corporation Commission, 278 U. 8. 515; Stafford v. Wal-
lace, 258 U. S. 495; Tagg Bros. & Moorhead v. United
States, 280 U. S. 420.
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As we understand the case of Nebbia v. New York, 291
U. S. 502, it does not discard the long established rule
of this Court that price-fixing is justified only in respect
of businesses affected with a public interest. It does hold
that businesses affected with a public interest are not
confined to public utilities or to businesses of a monopo-
listic nature, or to those in which the owner is bound to
serve all who apply. It seems to us, however, that price-
fixing in the milk industry, upheld in that case, was sus-
tained because it was thought that the facts in connec-
tion with that industry in the State of New York clearly
showed that the business had become affected with a pub-
lic interest. The legislation there involved was an exer-
cise of the police power, primarily in the interest of the
health of the public, and the Court held that because of
peculiar and unusual conditions in the milk industry,
price-fixing had a reasonable relation to the object sought
to be accomplished, which was the assurance of an ade-
quate supply of wholesome milk to the publie, and was
not an arbitrary exercise of the police power.

No comparable conditions, however, exist in the coal
industry. There is no threatened shortage in production
or supply. On the contrary, the only problem of the coal
business is that which is incident to all business as to
which at any given time there exists a capacity for pro-
duction in excess of the market demand. If over-pro-
duction and the consequent economic disorganization
and distress of a business justifies price-fixing, then dur-
ing periods of economic depression prices may be fixed
by Congress in every important industry, the produets of
which move in interstate commerce.

Section 3 is not a revenue provision but an integral
part of the illegal scheme to regulate the entire bitu-
minous coal industry.

The Act delegates legislative power. If it be con-
ceded that Congress has the power to deal with the mat-
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ters required by § 4 to be incorporated in the Code, it
cannot delegate that power. Panama Refining Co. v.
Ryan, 293 U. 8. 388; Schechter Poultry Corp. v. United
States, 295 U. S. 495. Inasmuch as the statute, for all
practical purposes, compels all producers to become Code
members, every producer is thus required to submit to
hours of labor and wages, fixed by private persons,
whether he participates in the fixing or not. The legis-
lative department cannot authorize private citizens to
thus deal with the rights of others. FEubank v. Rich-
mond, 226 U. S. 137; Washington ex rel. Seattle Title &
Trust Co. v. Roberge, 278 U. S. 1186.

Mr. Karl J. Hardy submitted for Carter Coal Co. et al.,
respondents in Nos. 636 and 651.

Mr. Joseph Selligman submitted for respondent in
No. 650.

By leave of Court, briefs of amici curiae were filed as
follows:

Mr. Otto Kerner, Attorney General of Illinois, and
Mr. Kent E. Keller, on behalf of the State of Illinois; Mr.
Philip Lutz, Jr., Attorney General of Indiana, and Mr.
Urban C. Stover, First Deputy Attorney General, on be-
half of the State of Indiana; Mr. A. E. Funk, Assistant
Attorney General of Kentucky, on behalf of the State of
Kentucky; Mr. Frank H. Patton, Attorney General of
New Mexico, on behalf of the State of New Mexico; Mr.
John Caren, on behalf of the State of Ohio; Mr. Charles
J. Margiotti, Attorney General of Pennsylvania, and
Messrs. Grover C. Ladner and Edward Friedman, Deputy
Attorneys General, on behalf of the Commonwealth of
Pennsylvania; Mr. G. W. Hamilton, Attorney General
of Washington, and Messrs. Geo. G. Hannan and E. P.
Donnelly, Assistant- Attorneys General, on behalf of the
State of Washington; Mr. Henry Warrum, on behalf of
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the United Mine Workers of America; and Messrs. A. M.
Liveright, Thurlow G. Essington, John L. Steinbugler,
and C. F. C. Arensberg, on behalf of members of the
Bituminous Coal Code;—supporting the validity of the
Act.

Messrs. Rolla D. Campbell, John W. Davis, E. L.
Greever, Don Rose, Robert S. Spuman, Edwin S. S. Sun-
derland, Malcolm Fooshee, Walter T. Kinder, Wm. E.
Stevenson, Edward E. Barthell, Lee C. Bradley, Jr.
Henry E. Colton, Wm. C. Cherry, George T. Ewvans,
Matthew C. Fleming, Virgil Y. Moore, J. Van Dyke Nor-
man, Percy Allen Rose, and Morris H. Winger, on behalf
of certain commercial producers of bituminous coal; and
Messrs. Forney Johnston and Jos. F. Johnston, on behalf
of certain producers of bituminous coal in the State of
Alabama ;—challenging the validity of the Act.

Mg. JusTicE SUTHERLAND delivered the opinion of the

Court.

The purposes of the “Bituminous Coal Conservation
Act of 1935, involved in these suits, as declared by the
title, are to stabilize the bituminous coal-mining industry
and promote its interstate commerce; to provide for co-
operative marketing of bituminous coal; to levy a tax
on such coal and provide for a drawback under certain
conditions; to declare the production, distribution, and
use of such coal to be affected with a national public
interest; to conserve the national resources of such coal;
to provide for the general welfare, and for other purposes.
C. 824, 49 Stat. 991. The constitutional validity of the
act is challenged in each of the suits.

Nos. 636 and 651 are cross-writs of certiorari in a
stockholder’s suit, brought in the Supreme Court of the
District of Columbia by Carter against the Carter Coal
Company and some of its officers, Guy T. Helvering
(Commissioner of Internal Revenue of the United
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States), and certain other officers of the United States,
to enjoin the coal company and its officers named from
filing an acceptance of the code provided for in said act,
from paying any tax imposed upon the coal company
under the authority of the act, and from complying with
its provisions or the provisions of the code. The bill
sought to enjoin the Commissioner of Internal Revenue
and the other federal officials named from proceeding
under the act in particulars specified, the details of which
it is unnecessary to state.

No. 649 is a suit brought in a federal distriet court in
Kentucky by petitioners against respondent collector of
internal revenue for the district of Kentucky, to enjoin
him from collecting or attempting to collect the taxes
sought to be imposed upon them by the act, on the
ground of its unconstitutionality.

No. 650 is a stockholder’s suit brought in the same
court against the coal company and some of its officers,
to secure a mandatory injunction against their refusal
to accept and operate under the provisions of the Bitu-
minous Coal Code prepared in pursuance of the act.

By the terms of the act, every producer of bituminous
coal within the United States is brought within its
provisions.

Section 1 is a detailed assertion of circumstances
thought to justify the act. It declares that the mining
and distribution of bituminous coal throughout the
United States by the producer are affected with a na-
tional public interest; and that the service of such coal
in relation to industrial activities, transportation facili-
ties, health and comfort of the people, conservation by
controlled production and economical mining and market-
ing, maintenance of just and rational relations between
the public, owners, producers and employees, the right of
the public to constant and adequate supplies of coal at
reasonable prices, and the general welfare of the nation,

aa o
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require that the bituminous coal industry should be regu-
lated as the act provides.

Section 1, among other things, further declares that
the production and distribution by producers of such
coal bear upon and directly affect interstate commerce,
and render regulation of production and distribution
imperative for the protection of such commerce; that
certain features connected with the produection, distri-
bution, and marketing have led to waste of the national
coal resources, disorganization of interstate commerce in
such coal, and burdening and obstructing interstate com-
merce therein; that practices prevailing in the produec-
tion of such coal directly affect interstate commerce and
require regulation for the protection of that commerce;
and that the right of mine workers to organize and col-
lectively bargain for wages, hours of labor, and condi-
tions of employment should be guaranteed in order to
prevent constant wage cutting and disparate labor costs
detrimental to fair interstate competition, and in order to
avoid obstructions to interstate commerce that recur in
industrial disputes over labor relations at the mines.
These declarations constitute not enactments of law, but
legislative averments by way of inducement to the
enactment which follows,

The substantive legislation begins with § 2, which
establishes in the Department of the Interior a National
Bituminous Coal Commission, to be appointed and con-
stituted as the section then specifically provides. Upon
this commission is conferred the power to hear evidence
and find facts upon which its orders and actions may be
predicated.

Section 3 provides:

“There is hereby imposed upon the sale or other dis-
posal of all bituminous coal produced within the United
States an excise tax of 15 per centum on the sale price
at the mine, or in the case of captive coal the fair market
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value of such coal at the mine, such tax, subject to the
later provisions of this section, to be payable to the
United States by the producers of such coal, and to be
payable monthly for each calendar month, on or before
the first business day of the second succeeding month,
and under such regulations, and in such manner, as shall
be prescribed by the Commissioner of Internal Revenue:
Provided, That in the case of captive coal produced as
aforesaid, the Commissioner of Internal Revenue shall
fix a price therefor at the current market price for the
comparable kind, quality, and size of coals in the locality
where the same is produced: Provided further, That any
such coal producer who has filed with the National Bitu-
minous Coal Commission his acceptance of the code pro-
vided for in section 4 of this Act, and who acts in com-
pliance with the provisions of such code, shall be entitled
to a drawback in the form of a credit upon the amount
of such tax payable hereunder, equivalent to 90 per
centum of the amount of such tax, to be allowed and
deducted therefrom at the time settlement therefor is
required, in such manner as shall be prescribed by the
Commissioner of Internal Revenue. Such right or bene-
fit of drawback shall apply to all coal sold or disposed
of from and after the day of the producer’s filing with
the Commission his aceceptance of said code in such form
of agreement as the Commission may prescribe. No pro-
ducer shall by reason of his acceptance of the code
provided for in section 4 or of the drawback of taxes pro-
vided in section 3 of this Act be held to be precluded or
estopped from contesting the constitutionality of any
provision of said code, or its validity as applicable to
such producer.”

Section 4 provides that the commission shall formulate
the elaborate provisions contained therein into a working
agreement to be known as the Bituminous Coal Code.
These provisions require the organization of twenty-three
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coal districts, each with a distriet board the membership
of which is to be determined in a manner pointed out by
the act. Minimum prices for coal are to be established
by each of these boards, which is authorized to make such
classification of coals and price variation as to mines and
consuming market areas as it may deem proper. “In
order to sustain the stabilization of wages, working con-
ditions, and maximum hours of labor, said prices shall
be established so as to yield a return per net ton for each
district in a minimum price area, as such districts are
identified and such area is defined in the subjoined table
designated ‘Minimum-price area table,” equal as nearly
as may be to the weighted average of the total costs, per
net ton, determined as hereinafter provided, of the ton-
nage of such minimum price area. The computation of
the total costs shall include the cost of labor, supplies,
power, taxes, insurance, workmen’s compensation, royal-
ties, depreciation, and depletion (as determined by the
Bureau of Internal Revenue in the computation of the
Federal income tax) and all other direct expenses of pro-
duction, coal operators’ association dues, district board
assessments for Board operating expenses only levied
under the code, and reasonable costs of selling and the
cost of administration.” The district board must deter-
mine and adjust the total cost of the ascertainable ton-
nage produced in the district so as to give effect to any
changes in wage rates, hours of employment, or other
factors substantially affecting costs, which may have been
established since January 1st, 1934.

Without repeating the long and involved provisions
with regard to the fixing of minimum priees, it is enough
to say that the act confers the power to fix the minimum
price of coal at each and every coal mine in the United
States, with such price variations as the board may deem
necessary and proper. There is also a provision authoriz-
ing the commission, when deemed necessary in the public
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interest, to establish maximum prices in order to protect
the consumer against unreasonably high prices.

All sales and contracts for the sale of coal are subject
to the code prices provided for and in effect when such
sales and contracts are made. Various unfair methods
of competition are defined and forbidden.

The labor provisions of the code, found in Part IIT of
the same section, require that in order to effectuate the
purposes of the act the district boards and code members
shall accept specified conditions contained in the code,
among which are the following:

Employees to be given the right to organize and bar-
gain collectively, through representatives of their own
choosing, free from interference, restraint, or coercion of
employers or their agents in respect of their concerted
activities.

Such employees to have the right of peaceable assem-
blage for the discussion of the principles of collective
bargaining and to select their own check-weighman to
inspect the weighing or measuring of coal.

A labor board is created, consisting of three members,
to be appointed by the President and assigned to the
Department of Labor. Upon this board is conferred
authority to adjudicate disputes arising under the pro-
visions just stated, and to determine whether or not an
organization of employees had been promoted, or is con-
trolled or dominated by an employer in its organization,
management, policy, or election of representatives. The
board “may order a code member to meet the representa-
tives of its employees for the purpose of collective
bargaining.”

Subdivision (g) of Part III provides:

“Whenever the maximum daily and weekly hours of
labor are agreed upon in any contract or contracts
negotiated between the producers of more than two-
thirds the annual national tonnage production for the
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preceding calendar year and the representatives of more
than one-half of the mine workers employed, such maxi-
mum hours of labor shall be accepted by all the code
members. The wage agreement or agreements nego-
tiated by collective bargaining in any district or group
of two or more districts, between representatives of pro-
ducers of more than two-thirds of the annual tonnage
production of such district or each of such districts in a
contracting group during the preceding calendar year,
and representatives of the majority of the mine workers
therein, shall be filed with the Labor Board and shall be
accepted as the minimum wages for the various classifica-
tions of labor by the code members operating in such
district or group of districts.”

The bill of complaint in Nos. 636 and 651 was filed
in the Supreme Court of the District of Columbia on
August 31, 1935, the day after the Coal Conservation
Act came into effect. That court, among other things,
found that the suit was brought in good faith; that if
Carter Coal Company should join the code it would be
compelled to cancel existing contracts and pay its pro-
portionate share of administering the code; that the pro-
duction of bituminous coal is a local activity carried on
within state borders; that coal is the nation’s greatest
and primary source of energy, vital to the public welfare,
of the utmost importance to the industrial and economic
life of the nation and the health and comfort of its
inhabitants; and that its distribution in interstate com-
merce should be regular, continuous, and free of inter-
ruptions, obstructions, burdens, and restraints.

Other findings are to the effect that such coal is gen-
erally sold f. o. b. mine, and the predominant portion of
it shipped outside the state in which it is produced; that
the distribution and marketing is predominantly inter-
state in character, and that the intrastate distribution
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and sale are so connected that interstate regulation can-
not be accomplished effectively unless transactions of
intrastate dis<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>