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SUPREME COURT OF THE UNITED STATES

Allo tmen t  of  Justi ces

It is ordered, That the following allotment be made of 
the Chief Justice and Associate Justices of this Court 
among the circuits, agreeably to the acts of Congress in 
such case made and provided, and that such allotment 
be entered of record, viz:

For the First Circuit, Louis Dembitz  Brandeis , Asso-
ciate Justice.

For the Second Circuit, Harlan  Fis ke  Stone , Asso-
ciate Justice.

For the Third Circuit, Owen  J. Robert s , Associate 
Justice.

For the Fourth Circuit, Charl es  Evans  Hughe s , Chief 
Justice.

For the Fifth Circuit, Benjami n  N. Cardozo , Associate 
Justice.

For the Sixth Circuit, James  C. Mc Reynolds , Asso-
ciate Justice.

For the Seventh Circuit, Willis  Van  Devanter , Asso-
ciate Justice.

For the Eighth Circuit, Pierce  Butler , Associate 
Justice.

For the Ninth Circuit, George  Sutherla nd , Associate 
Justice.

For the Tenth Circuit, Willi s  Van  Devante r , Asso-
ciate Justice.

March 28, 1932.
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1. Processors of farm products have a standing to question the con-
stitutionality of the “processing and floor-stock taxes” sought to 
be laid upon them by the Agricultural Adjustment Act of May 
12, 1933, 48 Stat. 31. Massachusetts v. Mellon, 262 U. S. 447, 
distinguished. P. 57.

2. A tax, in the general understanding and in the strict constitu-
tional sense, is an exaction for the support of Government; the 
term does not connote the expropriation of money from one 
group to be expended for another, as a necessary means in a plan 
of regulation, such as the plan for regulating agricultural pro-
duction set up in the Agricultural Adjustment Act. P. 61.

3. In testing the validity of the “processing tax,” it is impossible to 
wrest it from its setting and treat it apart as a mere excise for 
raising revenue. P. 58.

4. From the conclusion that the exaction is not a true tax it does 
not necessarily follow that the statute is void and the exaction 
uncollectible, if the regulation, of which the exaction is a part, 
is within any of the powers granted to Congress. P. 61.

5. The Constitution is the supreme law of the land, ordained and 
established by the people, and all legislation must conform to the 
principles it lays down. P. 62.

6. It is a misconception to say that, in declaring an Act of Congress 
unconstitutional, the Court assumes a power to overrule or control 
the action of the people’s representatives. P. 62.
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7. When an Act of Congress is appropriately challenged in a court, 
it is the duty of the court to compare it with the article of the 
Constitution which is invoked and decide whether it conforms to 
that article. P. 62.

8. All that the court does or can do in such cases is to announce its 
considered judgment upon the question; it can neither approve nor 
condemn any legislative policy; it can merely ascertain and declare 
whether the legislation is in accordance with, or in contravention 
of, the provisions of the Constitution. P. 62.

9. The question in such cases is not what powers the Federal Gov-
ernment ought to have, but what powers have in fact been given 
it by the people. P. 63.

10. Ours is a dual form of government; in every State there are 
two Governments—the State and the United States; each State 
has all governmental powers, save such as the people, by the 
Constitution, have conferred upon the United States, denied to the 
States, or reserved to themselves. P. 63.

11. The Government of the United States is a Government of dele-
gated powers; it has only such powers as are expressly conferred 
upon it by the Constitution and such as are reasonably to be 
implied from those expressly granted. P. 63.

12. The Agricultural Adjustment Act does not purport to regulate 
transactions in interstate or foreign commerce; and the Govern-
ment in this case does not attempt to sustain it under the com-
merce clause of the Constitution. P. 63.

13. In Article I, § 8, cl. 1 of the Constitution, which provides that 
Congress shall have power “to lay and collect taxes, duties, imposts 
and excises, to pay the debts and provide for the common defence 
and general welfare of the United States,” the phrase “to provide 
for the general welfare” is not an independent provision empow-
ering Congress generally to provide for the general welfare, but 
is a qualification defining and limiting the power “to lay and 
collect taxes,” etc. P. 64.

14. The power to appropriate money from the Treasury (Constitu-
tion, Art. I, § 9, cl. 7) is as broad as the power to tax; and the 
power to lay taxes to provide for the general welfare of the 
United States implies the power to appropriate public funds for 
that purpose. P. 65.

15. The power to tax and spend is a separate and distinct power; 
its exercise is not confined to the fields committed to Congress by 
the other enumerated grants of power; but it is limited by the 
requirement that it shall be exercised to provide for the general 
welfare of the United States. P. 65.



3UNITED STATES v. BUTLER.

Syllabus.1

16. The Court is not required in this case to ascertain the scope 
of the phrase “general welfare of the United States,” or to deter-
mine whether an appropriation in aid of agriculture falls within 
it. P. 68.

17. The plan of the Agricultural Adjustment Act is to increase the 
prices of certain farm products for the farmer by decreasing the 
quantities produced; the decrease is to be attained by making 
payments of money to farmers who, under agreements with the 
Secretary of Agriculture, reduce their acreage and crops; and the 
money for this purpose is exacted, as a tax, from those who first 
process the commodities. Held:

(1) The Act invades the reserved powers of the States. P. 68.
(2) Regulation and control of agricultural production are 

beyond the powers delegated to the Federal Government. P. 68.
(3) The tax, the appropriation of the funds raised, and the 

direction for their disbursement, are but parts of the plan—the 
means to an unconstitutional end. P. 68.

(4) The power of taxation, which is expressly granted to Con-
gress, may be adopted as a means to carry into operation another 
power also expressly granted; but not to effectuate an end which 
is not within the scope of the Constitution. P. 69.

(5) The regulation of the farmer’s activities under the statute, 
though in form subject to his own will, is in fact coercion through 
economic pressure; his right of choice is illusory: P. 70.

(6) Even if the farmer’s consent were purely voluntary, the 
Act would stand no better. At best it is a scheme for purchasing 
with federal funds submission to federal regulation of a subject 
reserved to the States. P. 72.

(7) The right to appropriate and spend money under contracts 
for proper governmental purposes cannot justify contracts that 
are not within federal power. P. 72.

(8) Congress cannot invade state jurisdiction by purchasing the 
action of individuals any more than by compelling it. P. 73.

(9) There is an obvious difference between a statute stating the 
conditions upon which moneys shall be expended and one effective 
only upon the assumption of a contractual obligation to submit 
to a regulation which otherwise could not be enforced. P. 73.

(10) Owing to the supremacy of the United States, if the con-
tracts with farmers contemplated by the Agricultural Adjustment 
Act were within the federal power to make, the States could not 
declare them void or prevent compliance with their terms. P. 74.

(11) Existence of a situation of national concern resulting 
from similar and widespread local conditions cannot enable Con-
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gress to ignore the constitutional limitations upon its own powers 
and usurp those reserved to the States. P. 74.

(12) If the novel view of the General Welfare Clause now 
advanced in support of the tax were accepted, that clause would 
not only enable Congress to supplant the States in the regulation 
of agriculture and of all other industries as well, but would fur-
nish the means whereby all of the other provisions of the Con-
stitution, sedulously framed to define and limit the powers of 
the United States and preserve the powers of the States, could 
be broken down, the independence of the individual States obliter-
ated, and the United States converted into a central government 
exercising uncontrolled police power throughout the Union super-
seding all local control over local concerns. P. 75.

(13) Congress, being without power to impose the contested 
exaction, could not lawfully ratify the acts of an executive officer 
in assessing it. P. 78.

78 F. (2d) 1, affirmed.

Certior ari , 296 U. S. 561, to review a decree which 
reversed an order of the District Court (Franklin Process 
Co. v. Hoosac Mills Corp., 8 F. Supp. 552), directing the 
receivers of Hoosac Mills, a cotton milling corporation, to 
pay claims of the United States for processing and floor 
taxes on cotton, levied under §§ 9 and 16 of the Agricul-
tural Adjustment Act of May 12, 1933. The opinion of 
this Court begins on p. 53, post; the dissenting opinion 
on p. 78.

Solicitor General Reed, orally, after stating the case:
The conditions to which power is addressed are always 

to be considered when the exercise of power is chal-
lenged,—extraordinary conditions may call for extraordi-
nary remedies; but, as the Court has said, “the argument 
necessarily stops short of an attempt to justify action 
which lies outside the sphere of constitutional authority. 
Extraordinary conditions do not create or enlarge consti-
tutional power.” Home Building Loan Assn. v. Blais-
dell, 290 U. S. 398; Schechter Case, 295 U. S. 495.

In the effort to meet the emergencies arising during 
this depression, we have proceeded under that view of the
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law; and we do not now contend that the extraordinary 
conditions give rise to anything more than an opportunity 
to use extraordinary remedies; but, of course, such reme-
dies as flow from the language of the Constitution as it 
has been interpreted by this Court.

The Government, in legislating in regard to the de-
pression, was quick to ratify actions that had been taken 
without clear, specific Congressional authority. The 
Court will recall that the first ratification by the Congress 
was as to the closing of the banks, which had been done 
under a statute conferring that authority, but in terms 
making ratification advisable. Further, there was an 
abrogation of the gold clause. There were Acts directed 
to the relief of distress. Others authorized lending to 
the home-owner, through the Home Owners Loan 
Corporation; to the farmer, through the Farm Credit 
Corporation; and to banks and industry, through the 
Reconstruction Finance Corporation.

As a part of this concerted effort to bring about recov-
ery, the Agricultural Adjustment Act was passed. It 
should not, however, be approached as an emergency 
measure, nor as a measure that came into consideration 
because of the present emergency. Rather should we 
bear in mind that since the 68th Congress at least, the 
House and the Senate and the Executive have been giving 
careful attention to the problem of agricultural surpluses.

Eight times have acts been reported by the Agricultural 
Committee of the House, and ten times by the Commit-
tee on Agriculture and Forestry of the Senate. The House 
has rejected two and passed five. The Senate has rejected 
two and passed four. It is recalled, of course, that the 
McNary-Haugen Act was twice vetoed by President Cool-
idge, that the Federal Farm Board Act was approved by 
President Hoover, and the Agricultural Adjustment Act 
by President Roosevelt.
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We have a long history of Legislative and Executive 
consideration of the problem of agricultural surplus. 
There were innumerable acts that dealt with other agri-
cultural difficulties, rather than the surplus as such. But 
it was the mounting supply of the great staple, non- 
perishable, agricultural commodities that demanded the 
attention of the Legislature and of the Executive, and 
that has received the attention of the courts throughout 
those years.

I need refer only to the Cooperative Marketing Acts 
passed by States, complemented by acts of Congress, 
which had for an end not only an orderly marketing of 
commodities but an endeavor to bring about an adjust-
ment of supply and demand and a hoped-for diminution 
of a burdensome surplus. They did not achieve that 
result.

The Federal Farm Board Act, 46 Stat. 11, 12 U. S. C. 
§ 1141, while providing for loans to cooperatives that com-
plied with the Capper-Volstead Act, 42 Stat. 388, 7 U. S. 
C. §§ 291, 292, also contemplated a control of production 
of cotton and wheat through stabilization corporations. 
I mean the handling of the surplus, as distinct from a 
control of the actual growth of the commodity. . . .

The present Act is comprehensive. The title probably 
gives as accurate a reflection of its purposes as any state-
ment of mine could do.

I might say parenthetically that this act in separate 
titles dealt with the Farm Credit Administration and the 
establishment of the Farm Loan Bank Corporation, 
through which two billion dollars was loaned to 
agriculture.

The Act opens with a declaration of emergency, and 
passes on to a declaration of policy. A cursory reading 
will show that this declaration of policy, while it follows 
in form and in location in the Act declarations of policy 
that this Court considered in Panama Rfg. Co. v. Ryan,
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293 U. S. 388, and in Schechter v. United States, 
is entirely distinct. It is a great deal more than a hope 
of what may happen, and will become important as an 
actual standard of what Congress sought from the passage 
of this legislation, and of what discretion it gave to its 
chosen instruments for carrying that out.

The essence of the declaration is that Congress hopes 
to re-establish prices to farmers at a level that will give 
agricultural commodities a purchasing power, with re-
spect to articles that farmers buy, equivalent to the pur-
chasing power of agricultural commodities in the base 
period. For the purpose of this commodity and of all 
others, I believe, except tobacco, the base period was 
fixed as August, 1909, to July, 1914. . . .

After this declaration of policy, the Act points out what 
is to be done to effectuate it. Part 2 relates to the author-
ity of the Secretary of Agriculture to achieve this stand-
ard which Congress has laid down. Section 8 gives to the 
Secretary of Agriculture the power to provide for reduc-
tion in the acreage or reduction in the production for mar-
ket, or both, of any basic agricultural commodity through 
agreements with producers or by other voluntary methods, 
and to provide for rental or benefit payments in connec-
tion therewith. . . .

This case involves the floor-stock tax, together with the 
processing tax. The processing tax is covered by § 9 of 
the Act. Section 9(a) provides the action that puts the 
tax into effect, and § 9(b) declares what that tax shall be:

“The processing tax shall be at such rate as equals the 
difference between the current average farm price for 
the commodity and the fair exchange value of the 
commodity,” . . .

The current farm price for the commodity is a figure 
determined by the Department of Agriculture. The de-
termination involves many different commodities, but 
includes all of those which are basic agricultural com-
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modifies under this Act. Prices of farm commodities 
have been determined and published by the Secretary of 
Agriculture for at least twenty years.

The exchange value of the commodity is defined in 
§ 9 (c) of the Act, and is—
“the price therefor that will give the commodity the same 
purchasing power, with respect to articles farmers buy, 
as such comodity had during the base period specified 
in § 2.”

That means that the value or farm price would need to 
be increased according to the rising scale of prices for 
articles that farmers bought. Both of those factors had 
been used by the Department of Agriculture for many 
years. . . .

The collection of the tax is left to the Collector of In-
ternal Revenue in the usual form, and an appropriation is 
made to carry out the purposes of the Act. The appro-
priation, I am sure, will be found important because it 
clearly answers the contention that this tax was wholly 
for the purpose of rental and benefit payments.

By § 12 one hundred million dollars are appropriated 
“For administrative expenses under this title and for 
rental and benefit payments made with respect to reduc-
tion in acreage.” It also appropriated “The proceeds de-
rived from all taxes imposed under this title . . . to be 
available to the Secretary of Agriculture for expansion 
of markets and removal of surplus agricultural products 
and the following purposes under Part 2 of this title: 
Administrative expenses, rental and benefit payments, and 
refunds on taxes.”

There has been no adjustment of the tax rates in re-
spect to cotton. No question is here as to refunds of the 
tax, nor of amendments to the Agricultural Adjustment 
Act. We do not conceive that the amendments (passed 
in August, 1935, 49 Stat. 750) have any effect upon the 
present case, unless the Court should determine that the
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old Act, the first Act, does not properly delegate to the 
officers of the Government discretion to handle the duties 
imposed upon them, and in that case there has been a 
ratification of the action of the officers, so that the tax 
is now authorized not only by the discretion of the ad-
ministrative officers, but by the amendatory legislation.

The license taxes are in and of themselves a revenue 
measure; they are levied as an excise on the processing of 
the commodity, and for that reason are to be collected 
without regard to the purposes for which they are to be 
spent, inasmuch as they go into the Treasury of the 
United States, together with other funds that were ap-
propriated by the same section, and become there a part 
of the revenue of the Government.

It is true that by the very Act which imposed the tax 
and provided for its collection, the proceeds were appro-
priated to other purposes. But § 12 shows that if not 
a dollar had been collected in the way of processing taxes, 
the Government, nevertheless, made provision for the 
payment of rental and benefit contracts out of the hun-
dred million dollars which Congress directly appropriated 
and out of the authority which they gave to the Secretary 
of the Treasury to furnish funds for carrying on this ac-
tivity of the Government. As a matter of fact, something 
less than a billion dollars has already been collected in 
these taxes.

The question of the validity of the Agricultural Ad-
justment Act as a tax or revenue statute alone is de-
pendent upon a consideration of the cases which this 
Court has decided, namely, the Child Labor Tax case, 259 
U. S. 20, and the case of Hill v. Wallace, 259 U. S. 44, 
upon the one side, and United States v. Doremus, 249 
U. S. 86, Veazie Bank v. Fenno, 8 Wall. 533, and Mag- 
nano Company v. Hamilton, 292 U. S. 40, upon the other.

We distinguish the Child Labor Tax case. That case 
involved a tax of ten per cent, upon the profits which
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might be earned by a manufacturer who employed child 
labor, to be imposed immediately upon a violation of the 
law. It was not a tax in the sense that it was levied 
upon an operation by the manufacturer, but was held 
by this Court to be a penalty which affected the income 
from the operation of a manufacturer who employed chil-
dren, and that penalty applied at the very instant when 
he employed the first child contrary to that Act, and em-
ployed that child knowingly. The doctrine of scienter 
entered into that case. In Hill v. Wallace the tax was 
upon the selling of futures upon the Grain Exchange, 
and was levied at a rate of 20 cents a bushel, when the 
commission of the broker was only a fraction of a cent a 
bushel, so that it was prohibitive.

This Court said in the case of Veazie Bank v. Fenno 
that.“the judicial cannot prescribe to the legislative de-
partment of the government limitations upon the exer-
cise of its acknowledged powers. The power to tax may 
be exercised oppressively upon persons, but the responsi-
bility of the legislature is not to the courts but to the 
people, by whom its members are elected.”

The case of Hampton Company v. United States, 
276 U. S. 394, involved an Act which declared in its very 
title that it was for the protection of industries and 
for the raising of revenue.

In the present case there is a plain statement in the 
Act that the tax is to be used for something other than 
the general support of the Government. The contract 
which the Secretary of Agriculture makes with the in-
dividual producer is to be for the purpose of inducing the 
producer to reduce his production.

In United States v. Doremus, which involved licenses 
and taxes to control the dealing in drugs, there was a tax, 
in the earlier acts, of only one dollar a year, and a license 
for the purpose of handling; and upon that tax Congress 
built an entire system for information in regard to dealing 
in morphine and other narcotics. That was upheld. . . .
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In the case of McCray v. United States, 195 U. S. 27, 
there was a clear intention on the part of Congress, which 
was not, however, expressed in the Act itself, to use the 
power of taxation for purposes other than the raising of 
revenue.

I think it may be said that the Doremus case and the 
McCray case on one side, and the case of Hill v. Wallace 
and the Child Labor case on the other, lead to the con-
clusion that the motives of Congress in levying a tax are 
not to be considered by this Court. Even if the Act 
shows that the motive is ulterior to the tax in the mind 
of Congress, that is immaterial to the validity of the tax, 
so long as it is based upon an authority which occurs in 
the Constitution.

In both the Child Labor Tax case and in the case of 
Hill v. Wallace, you had clear evidence of prohibitions 
against constitutional rights which people had and exer-
cised. In the Child Labor Tax case there had been, up to 
that time, and of course now is, the right to use child 
labor in manufacture if there was no’ State prohibition; 
and of course the brokers who deal upon the Exchange at 
Chicago, on the Grain Exchanges wherever they may be, 
have the right to deal upon those exchanges. So you had 
a tax which in effect prohibited the exercise of a right 
by the taxpayer. You had, in the Child Labor case, in 
addition to the excessive tax, an imposition of that tax 
for a violation of a rule laid down. That, we think, dis-
tinguishes those cases from this one. Here is a tax which 
is to be used, let us say, in rental and benefit payments, 
together with other things, but there is nothing in the 
use for a rental or benefit payment which deprives the 
person who contracts with the Government of any con-
stitutional right which he had at that time. He may be 
induced to give up a right which he had, which of course 
every employee of the Government gives up when he 
gives up his liberty to do other things and agrees to do 
certain things for the Government.
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In so far as the excise is concerned, our briefs, I think, 
cover that thoroughly. We have the question of uniform-
ity, we have the question of floor-stocks, and I pass to the 
problem of delegation.

[Here followed an interesting discussion (interrupted 
by many questions from the Bench) of the method of fix-
ing the tax and of the question whether the functions 
sought to be delegated to the Secretary of Agriculture in 
that regard were constitutionally delegated, with proper 
legislative standards. The speaker also contended that, 
in any event, the acts of the Secretary in fixing the taxes 
were ratified by § 21 (b) of the Amendatory Act of 
August 24, 1935.]

As to whether or not this is a violation of the Fifth 
Amendment, we contend that there is no power in the 
taxpayer to question the expenditures that are made. 
Citing Massachusetts v. Mellon, 262 U. S. 447. . . .

If the Court should think it proper to go beyond the 
tax itself, and consider the purpose for which this money 
is expended, then we contend that the general welfare 
clause gave Congress power to expend it for rental and 
benefit payments.

We distinguish, of course, between the use of Federal 
money to coerce some action by an individual, and the 
inducement to the individual. We say that the general 
welfare clause is a clause that is construed not as a gen-
eral power, but as a special power in Congress to expend 
this money; and we rely particularly upon the case of 
United States v. Realty Company, 163 U. S. 427, where 
it was held that Congress had authority to appropriate 
for the payment of a claim for sugar bounty which was 
a moral claim upon the Government, even if the earlier 
act granting the bounty were unconstitutional. .

We also take up a discussion of the purpose of this 
money—as to whether this tax has been levied for a 
public purpose. We do not think that that can be ap-
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proached except from the standpoint of the general rules 
in regard to the use of tax money. We know how hesitant 
the Court is to interfere with the appropriation by Con-
gress of money for purposes deemed by Congress to be 
within the public welfare.

We accept the decision in the case of Loan Association 
v. Topeka, 20 Wall. 655, where this Court held that a 
State act was not for a public purpose, where it had au-
thorized the payment to a local manufacturer of funds to 
operate his business. Upon the other side, the theory of 
public purpose upon which we rely is that enunciated in 
the case of Noble State Bank v. Haskell, 219 U. S. 104. In 
that case money was taken from the various banks that 
were operating in the State of Oklahoma and paid into a 
fund which was to be used to make whole the depositors 
in banks that failed. That is an illustration of the use of 
public money for a public purpose. It seems to us 
similar to the use that is made here of a tax levied on 
processors in the form of an excise passed on to the gen-
eral consuming public, the purpose of which is to raise 
money to be used by the Government in contracts with 
farmers, for the reduction of surplus production that was 
pressing on the price and pressing on the supply in the 
hands of the American handlers of commodities. . . .

Extracts from the printed argument for the Govern-
ment, signed by Attorney General Cummings, Solicitor 
General Reed, Assistant Attorney General Wideman, As- 
sistant Attorney General Morris, and Messrs. Sewall Key, 
Andrew D. Sharpe, Robert N. Anderson, Alger Hiss, 
Mastin G. White, and Prew Savoy.

The sole purpose of the processing and floor-stock taxes 
is to raise revenue.

The processing and floor-stock taxes are excises; not 
direct taxes.
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The floor-stocks adjustment may be separately justified 
as a necessary adjunct to the processing taxes.

Powers were not unlawfully delegated.
If in the original Act Congress exceeded its power to 

delegate, that is now immaterial because Congress has ex-
pressly ratified the assessment and collection of the taxes. 
Agricultural Adjustment Act, as amended Aug. 24, 1935, 
§ 30, subsec. 21 (b); Rafferty v. Smith, Bell & Co., 257 
U. S. 226; The Peggy, 1 Cranch 103, 110; Dinsmore v. 
Southern Express Co., 183 U. S. 115; Dorchy v. Kansas, 
264 U. S. 286; Steamship Co. v. Joliffe, 2 Wall. 450.

This Court has recognized that Congress may ratify 
taxes, illegal when assessed but assessed under claim and 
color of authority, if it could have imposed such taxes in 
the first instance and if its power to do so remained un-
impaired to the date of ratification. United States v. 
Heinszen & Co., 206 U. S. 370; Rafferty v. Smith, Bell & 
Co., 257 U. S. 226. See also Mascot Oil Co. v. United 
States, 282 U. S. 434; Charlotte Harbor Ry. v. Welles, 
260 U. S. 8, 10, 11; Seattle v. Kelleher, 195 U. S. 351, 359- 
360; Hamilton v. Dillin, 21 Wall. 73; Hodges v. Snyder, 
261 U. S. 600, 602-603; Stockdale v. Insurance Companies, 
20 Wall. 323, 332; Wagner v. Baltimore, 239 U. S. 207, 
216, 217; Mattingly v. District of Columbia, 97 U. S. 687; 
Kansas City Ry. Co. v. Road District, 266 U. S. 379; Tiaco 
v. Forbes, 228 U. S. 549. Cf. Matter of People (Title & 
Mortgage Guaranty Co.), 264 N. Y. 69; Fisk v. Kenosha, 
26 Wis. 23; Miller n . Dunn, 72 Cal. 462.

A tax is not necessarily invalid because retroactively ap-
plied. Taxing acts having retroactive features have been 
upheld in view of the particular circumstances disclosed.

The processing and floor-stocks taxes do not contravene 
the Fifth Amendment. Helvering v. City Bank Farmers 
Trust Co., 296 U. S. 85; Nebbia n . New York, 291 U. S. 
502, 525; Railroad Retirement Board v. Alton R. Co., 295 
U. S. 330, 347 (footnote 5); Magnano Co. v. Hamilton, 
292 U. S. 40, 44; McCray v. United States, 195 U. S. 27;
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Nicol v. Ames, 173 U. S. 509, 521; Flint v. Stone Tracy 
Co., 220 U. S-. 107.

The contention that these taxes are not for a public 
purpose is simply another way of challenging their char-
acter as revenue measures. The money collected goes 
into the Treasury of the United States. One must 
presume that it will be used for a purpose within the 
powers of Congress. If so used, no objection could be 
made on the ground that the taxes are not levied for a 
public purpose. Mountain Timber Co. v. Washington, 
243 U. S. 219; Noble State Bank v. Haskell, 219 U. S. 104; 
Veazie Bank v. Fenno, 8 Wall. 533.

Respondents should not be allowed to question the ap-
propriation as a defense to the payment of their taxes. 
Massachusetts v. Mellon, 262 U. S. 447, 487. Cf. Knights 
v. Jackson, 260 U. S. 12, 15; Patton v. Brady, 184 U. S. 
608, 620; United States v. Realty Co., 163 U. S. 427.

Public policy requires that taxpayers shall not avoid 
payment of otherwise valid taxes by questioning the pur-
pose of the levy or of an appropriation contained in the 
taxing statute. The appropriateness of such a rule is 
particularly apparent where, as here, it is not possible to 
ascertain the exact use to which the taxpayers’ money will 
be put. It is true that the Act in its original form con-
tained in itself an appropriation. § 12 (b). But this 
fact would not have made the money, if collected at that 
time, any the less a part of the public funds. See Knights 
v. Jackson, 260 U. S. 12. Furthermore, money collected 
under the Act could be used to defray any of the Govern-
ment’s expenses should Congress see fit to change the 
appropriation before the money was actually transferred 
from the general fund of the Treasury as a set-off against 
advances made out of that fund. Cf. Head Money Cases, 
112 U. S. 580.

In the case of respondents’ taxes, the use is made 
even more uncertain by the terms of the appropriation 
provisions found in the Act.
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Under the Act of August 24, 1935, the appropriation is 
out of the general funds of the Treasury in an amount 
equivalent to the taxes collected under the original Act. 
Also, under the appropriation the Secretary of Agricul-
ture may now use any part of the money for additional 
kinds of payments and for the acquisition of agricultural 
commodities pledged as security for certain loans made by 
federal agencies. Thus, additional objects of expenditure 
and additional elements of uncertainty have been 
introduced.

The general welfare clause should be construed broadly 
to include anything conducive to the national welfare; it 
is not limited by the subsequently enumerated powers. 
Congress may tax (and appropriate) in order to promote 
the national welfare by means which may not be within 
the scope of the other Congressional powers. That this, 
commonly known as the Hamiltonian theory, is correct, is 
shown by the plain language of the clause; by the circum-
stances surrounding its adoption; by the opinion of most 
of those who participated in the early execution of the 
Constitution; by the opinion of later authorities; and by 
long-continued practical construction.

The question was elaborately discussed in the briefs 
filed in Field v. Clark, 143 U. S. 649; United States v. 
Realty Co., 163 U. S. 427; Smith v. Kansas City Title Co., 
255 U. S. 180; and Massachusetts v. Mellon, 262 U. S. 447.

The Madisonian theory, rejecting the natural meaning, 
and treating the clause as an introduction to the subse-
quent enumeration of Congressional powers (1 Richard-
son’s Messages, etc., 585), violates the basic principle of 
constitutional construction. Holmes v. Jennison, 14 Pet. 
540, 570-571. See Story, Const., §§ 912-913. This would 
transform a great independent power into a mere incident 
of other powers.

The circumstances surrounding the adoption of the 
clause and the opinions of most of those who participated
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in the adoption and early execution of the Constitution 
support the Hamiltonian view. Arts, of Confed. § 8; 9 
Writings of James Madison (Hunt ed.), pp. 411^24, 
370-375; 4 Madison, Letters and Writings, 126; Elliott’s 
Debates.

The clause was adopted along with that relating to 
payment of the debts, after a prolonged discussion, not 
only of the Revolutionary debts, but also of the power 
of Congress, as against that of the States, in regard to 
matters of general interest. See Elliott’s Debates, V, I; 
cf. 4 Madison, Letters and Writings, pp. 121 et seq.

Discussion in the ratifying conventions indicates clearly 
an almost unanimous view that the clause was not 
limited by the enumerated powers. Elliott’s Debates; 
Hamilton’s Rep. on Manufactures, 3 Hamilton’s Works, 
pp. 192, 250; President Monroe, 2 Richardson’s Messages, 
etc., pp. 165, 173.

There would seem no doubt that President Washington 
agreed with Hamilton and Monroe (Story, Const., § 978, 
note). And it is clear that John Quincy Adams was of the 
same opinion (Letter to Stevenson, July 11, 1832, re-
printed in Cong. Rec., 49th Cong., 1st Sess., vol. 17, Part 
8, Appendix, pp. 226 to 229), as was likewise Calhoun (30 
Annals of Congress, 14th Cong., 2d Sess., p. 855). Henry 
St. George Tucker, of Virginia, representing a special com-
mittee of the House of Representatives in 1817, expressed 
the same opinion (II American State Papers (Mise.), 443, 
446, 447), as did also Daniel Webster (Webster’s Great 
Speeches, 243). Apparently, Jefferson likewise shared 
this view, although his opinion on the Bank of the United 
States has been quoted both as supporting the Hamil-
tonian and the Madisonian view. IV Elliott’s Debates, 
2d ed., 610. See Story, Const., § 926 (note); 1 Hare, 
American Const. Law, 244; and see President Jackson’s 
statements in his veto of the Maysville Road Bill. [An 
Appendix to the Government’s brief in this case contains 

43927°—30------- 2
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a valuable collection of the opinions on this question de-
livered before the ratifying conventions, and other exam-
ples of contemporaneous exposition. See also 36 Harv. 
L. Rev. 548; 23 Georgetown L. J. 155; 22 id. 207; 8 Va. 
L. Rev. 167-180; 42 Yale L. J. 878.] Madison himself in 
later years recognized that his view had not been followed 
in practice. 4 Madison’s Letters and Writings. 146.

Not only was the Hamiltonian theory adopted by the 
“weight of contemporaneous exposition” (See Martin v. 
Hunter, 1 Wheat. 304, 350); it has been accepted by most 
of the later great commentators on the Constitution. See 
Story, ubi supra; Pomeroy, the Const. (3d ed., 1883), pp. 
174—175; Willoughby, Const., pp. 582-593; 1 Hare, Am. 
Const. L., pp. 241 et seq.; Mr. Justice Miller’s “Lectures 
on the Constitution,” pp. 229-231, 235; Burdick, Const., 
§ 77. Of even more importance is the practical construc-
tion by the earlier Congresses. 30 Annals of Congress, 
14th Cong., 2d Sess., p. 855; II American State Papers 
(Mise.), 443, 446, 447; Story, op. tit., § 991.

The Hamiltonian view has been so continuously and so 
extensively followed by Congress that many of our most 
familiar and significant governmental policies and activi-
ties are dependent upon its validity. [Under this head 
the brief cites a large number of instances of appropria-
tions for various objects, including: relief of distress due 
to catastrophes; health; education; science; social wel-
fare; industry; agriculture.]

The relevant judicial authorities support the Hamil-
tonian theory. United States v. Realty Co., 163 U. S. 
427; Missouri Utilities Co. v. California City, 8 F. Supp. 
454, 462; United States v. Gettysburg Electric Ry., 160 
U. S. 668, 681; Head Money Cases, 112 U. S. 580, 595; 
Gibbons v. Ogden, 9 Wheat. 1, 197; Flint v. Stone Tracy 
Co., 220 U. S. 107, 153.

The literal reading of the general welfare clause has 
been adopted by most of the lower federal courts. Langer 
v. United States, 76 F. (2d) 817; Kansas Gas & Electric
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Co. v. Independence, 79 F. (2d) 32, supplemental opinion 
on rehearing, 79 F. (2d) 638; Missouri Utilities Co. 
v. California' City, 8 F. Supp. 454; Vogt Sons v. 
Rothensies, 11 F. Supp. 225. Of. Miles Planting Co. v. 
Carlisle, 5 App. D. C. 138; Washington Water Power Co. 
v. Coeur D’Alene, 9 F. Supp. 263.

It is not suggested that the public money may be ex-
pended by Congress for any other than national pur-
poses, or for any other uses than those of the Nation. 
But the question of what is a national purpose, of what 
is a national use, is, in the first instance, purely a question 
of governmental policy, of which Congress is to judge.

The procedure provided by the Constitution for the 
consideration by Congress of fiscal measures, and the 
accountability to the electorate, were the only checks on 
congressional appropriations. McCulloch v. Maryland, 
4 Wheat. 316, 428; Pacific Insurance Co. v. Soule, 7 Wall. 
433, 443.

The entire range of discussion in the Convention was 
directed to locating the power and little or no attention 
was given its extent, which everyone seemed to concede 
must, in the nature of things, be discretionary. The same 
is, in general, true of the ratifying conventions. In the 
early years following the adoption of the Constitution, the 
view was generally expressed that Congress’ determina-
tion of what was for the general welfare was not subject 
to judicial review. Madison, Veto Message of March 4, 
1817; Hamilton, Opinion on the National Bank, 3 Hamil-
ton’s Works (Lodge ed.), p. 485. See also Hamilton’s 
Report on Manufactures, III Hamilton’s Works (Hamil-
ton ed.), p. 250; Monroe, Veto of the Road Bill, II Rich-
ardson, 142, 165, 166; Pomeroy, Const. L. (10th ed.), 
§ 275; 1 Hare, American Const. L., 249; Cooley, Taxation 
(2d ed.), 109; Story, Const., §§ 924, 944, 991, 1348.

In United States v. Realty Co., 163 U. S. 427, it was 
said that the determination of what debts or claimed debts
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should be paid “depends solely upon Congress” (p. 441); 
and that the decision of Congress recognizing a claim 
founded upon principles of right and justice “can rarely, 
if ever, be the subject of review by the judicial branch of 
the government” (p. 444). If this be true of the word 
“debt”—so familiar to our courts—Congressional appli-
cation of the term “general welfare” cannot be more 
readily subject to judicial review.

The expenditures authorized by the Agricultural Ad-
justment Act were soundly designed to promote the gen-
eral welfare. [Here followed an elaborate explanation 
of the agricultural situation and the application of the 
statute].

The tax was laid and the proceeds appropriated for a 
public purpose.

Rules applicable to municipal taxation are not relevant 
to the great power of Congress to raise revenues. 1 
Cooley, Taxation, 4th ed., pp. 388-390.

While in local taxation the courts may, in extreme 
cases, review the legislative determination that a particu-
lar object is for a public purpose, in federal taxation 
Congress should be the final arbiter of what constitutes 
a federal public purpose. That which is for the “gen-
eral welfare” as those words are used in the Constitution, 
must of necessity also be for a public purpose.

Yet even viewed by the more narrow and critical rules 
applicable to state taxation, the purpose here was clearly 
public. Citing and discussing many authorities, includ-
ing Loan Association v. Topeka, 20 Wall. 655, 665; Green 
N. Frazier, 253 U. S. 233, 240-242; Fallbrook Irrigation 
District v. Bradley, 164 U. S. 112; Parkersburg v. Brown, 
106 U. S. 487; Cole v. LaGrange, 113 U. S. 1.

It is no objection to the tariff acts that they benefit 
manufacturers as well as the country generally. Field v. 
Clark, 143 U. S. 649, 696; Hampton & Co. v. United 
States, 276 U. S. 394, 411, .
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The appropriations contemplated by the Act are a valid 
exercise of the fiscal powers of Congress. To stabilize and 
preserve the credit structure of the Nation, to protect the 
banks and other credit agencies which it had already es-
tablished or sponsored, and to protect the credit of the 
Government itself.

It was inevitable that the sudden and tremendous de-
crease in farm incomes should have caused a serious 
strain on the farm-credit agencies which had already been 
weakened by the long price decline and general liquidation 
which had characterized agriculture since 1920. Only by 
increasing the purchasing power of the farmer could the 
stability of the financial system be restored and the large 
investments which the Federal Government had made in 
this field ever be liquidated.

Power of control over or regulation of agriculture has 
not been asserted, but, to the contrary, the steps author-
ized by this Act and taken under it do not go beyond the 
appropriation and spending of the money.

The contracts are a matter of negotiation and volun-
tary agreement and on the part of the United States 
amount to no more than a method by which the Secre-
tary of Agriculture sees that the money appropriated 
goes to persons in the class specified by Congress. It is, 
indeed, probable that the Secretary would be held to have 
the right to enter into contracts of this sort even though 
he had not been specifically authorized by Congress to 
do so. See United States v. Fidelity & Deposit Co., 
80 F. (2d) 24. Similar contracts are entered into by 
administrative officials in almost every case where money 
is expended for such familiar matters as the construction 
of buildings and the delivery of supplies.

It would be most unusual to suppose that a contract 
of this nature, entered into freely by both parties, is an 
exercise of sovereign regulation and control over one of
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the parties or over the subject matter with which the 
contract deals. “The United States, when they contract 
with their citizens, are controlled by the same laws that 
govern the citizen in that behalf.” United States v. 
Bostwick, 94 U. S. 53, 66; See also Cooke v. United States, 
91 U. S. 389, 398; Smoot’s Case, 15 Wall. 36. No method 
of enforcement of these contracts has been provided by 
Congress. Under them the rights of the United States 
are no greater than would be the rights of a private citi-
zen under similar contracts, and enforcement must be by 
ordinary judicial process according to the law of the 
forum. The contracts are not derogatory of any sovereign 
rights of the States; they are carried out pursuant to and 
under the protection of the laws of the States.

In this Act the Government goes no further than offer-
ing benefits to those who comply with certain conditions. 
If power over the matters to which those conditions re-
late is vested in the States, they remain free to pass laws 
rendering it impossible for any of their inhabitants to 
comply with such conditions. In so doing the States 
would not be clashing with any enactment of Congress, 
even though the result were to terminate completely the 
administration of the agricultural provisions of the Act 
in those States. There is no attempt to require the 
States to take or refrain from action with respect to agri-
cultural land within their borders, a power which this 
Court in Kansas n . Colorado, 206 U. S. 46, has declared 
does not reside in the Federal Government.

The distinction between an application of the law- 
making power to enforce compliance, and the use of the 
spending power to persuade, was pointed out in Schechter 
Poultry Corp. v. United States, 295 U. S. 495, 529, and 
illustrated by the case of Federal Compress Co. v. McLean, 
291 U. S. 17.

The effect which the Act of Congress will have in a 
State is dependent entirely upon the voluntary action of
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that State and its inhabitants. The situation is much like 
that in Massachusetts n . Mellon, 262 U. S. 447.

Furthermore, if the expenditure results in regulation of 
matters normally within state control, that result cannot 
deprive Congress of the right of taxation for the general 
welfare given it by the Constitution. McCray v. United 
States, 195 U. S. 27.

Similarly, considering this Act as an exercise of the 
fiscal powers of Congress, it is not invalid even if it in-
vades state fields. First National Bank v. Fellows, 244 
U. S. 416; Legal Tender Cases, 12 Wall. 457, 539.

Oral argument of Mr. George Wharton Pepper, for re-
spondents.

May it please your Honors, this record gives rise, as I 
see it, to two entirely distinct questions. One question 
is whether the portions of the Agricultural Adjustment 
Act which are under discussion would be constitutional in 
respect of the taxes levied under their authority, if Con-
gress had itself levied them and settled every detail in 
connection with them. The second is the entirely dis-
tinct question (assuming that Congress might itself have 
done all that the Secretary of Agriculture has here done) 
whether the delegation to him of the authority in virtue 
of which he had undertaken to act was such a valid dele-
gation that the acts done by him have the quality of 
taxation.

Mr. Hale, my colleague, who represents the receivers, 
respondents in this case, has invited me to address myself 
to the first of these questions, namely, whether or not this 
processing tax is a valid exaction, irrespective of the ques-
tion of delegation; and he, with your Honors’ permission, 
will address himself to the question of delegation, a great 
and important question in the case, but quite distinct, as 
it seems to me, from the one which I am going to discuss.
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I have no disposition to raise an issue with the Solicitor 
General respecting the seriousness of the situation with 
which Congress undertook to deal; but when I come to 
consider whether or not the attempted remedy for the 
economic evils is or is not within the limits of the power 
of Congress, I cannot escape the conclusion that in his 
argument, able as it was, he has indulged somewhat in 
oversimplification. The case presents to him no difficulty. 
Congress, in the familiar course of legislation, has done 
two things, both of which, as he sees it, are well within 
its power. First it has laid a tax. Second it has made an 
appropriation. The tax feature is an ordinary exercise of 
the taxing power; and, as to the appropriation, even if 
it is for any reason questionable, nobody has a standing to 
question it. Apart from the question of delegation, he 
thus readily convicts the court below of error and asks 
confidently for a reversal.

I, on the other hand, find in this record some constitu-
tional questions of great difficulty and of vast importance. 
It seems to me that a reversal of the judgment appealed 
from would justify the conclusion that Congress, origi-
nating as a federal legislature with limited powers, has 
somehow been transformed into a national parliament 
subject to no restraint except self-restraint.

I venture to hope that the judicial power of the United 
States does not extend to working any such transformation 
and that, to bring it about, we the people of the United 
States must deliberately resort to the process of constitu-
tional amendment.

One of the difficulties necessarily involved in the argu-
ment of this case is to identify the relevant portions of 
the statute and to isolate the essential facts, and then 
make a statement of them that is full enough to be fair 
but compact enough to be manageable. Although the 
Solicitor General has done this to the extent required by 
his argument, I hope the Court will be patient with me 
if I attempt a brief restatement.



UNITED STATES v. BUTLER. 25

1 Oral Argument of Mr. Pepper.

In what I am about to say I am referring to the un-
amended act, inasmuch as the taxes sought to be recov-
ered by the Government in the instant case had accrued 
before the amendment. The significance of the amend-
ment will be discussed at the proper point in the argu-
ment in connection with what we hold to be an ineffective 
attempt to ratify taxes theretofore invalid.

Any such statement must, as its first point, make a 
reference to the declared policy of the AAA, which is 
found in § 2 of Title I. That policy is by an elaborate 
mechanism to re-create for the farmer the favorable finan-
cial conditions which, under the operation of economic 
law, he for a short time enjoyed about a quarter of a 
century ago. More specifically, the policy is to raise the 
price which the farmer receives for a unit of what he 
produces until the sale of that unit shall enable him to 
buy as much and as many needed commodities as a unit 
sale would have enabled him to buy during the base 
period. The base period selected as the golden age of 
agriculture is, in the case of all commodities except to-
bacco and potatoes, the pre-war period from 1909 to 
1914. In the case of tobacco and potatoes it is the post-
war decade from 1919 to 1929. The golden age value to 
be secured for the unit is called its “fair exchange value.” 
Obviously its determination requires first the ascertain-
ment (at any given moment) of the actual current market 
price of the unit; second the actual current market price 
of commodities needed by the farmer; third the number 
of dollars that a unit fetched in the base period; and, 
fourth, the quantity of needed commodities for which a 
unit was then exchangeable. When the Secretary of Agri-
culture has ascertained these factors he has the material 
for a formula which will determine the gap or “spread” 
between the actual price and the ideal, or parity, price. 
This gap it is the laudable purpose of the act to close. 
Accordingly, the Secretary undertook, in the early part
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of 1933, to determine what had been, in the base period, 
the farm price per pound of cotton, and he found that it 
was 12.40 cents. He then ascertained that the price index 
of the commodities which farmers buy pointed to a figure 
higher than their price in the base period by 3 per cent, 
so that the figure was 103 per cent as of the time of his 
determination compared with the situation in the base 
period.

Applying his 103 per cent to his 12.40, he got 12.77. 
He then ascertained that the farm price current for a 
pound of cotton was 8.7 cents. Subtracting the 8.7 cents 
from 12.77, he got 4.07. Then he made an adjustment, 
which is explained by the fact that the farm prices have 
to do with the lint cotton, in bales, and the price to the 
farmer is based upon the unbaled weight, so he finally 
determined the gap to be 4.2 per pound.

It is perfectly true, as the Solicitor General has said, 
that we do not dispute that the Secretary of Agriculture 
did the best job he could do with the figures at his dis-
posal. He gathered a lot of statistics from all over the 
country, and he weighted them and he did all the things 
which have been suggested from the bench as the common 
practice in the departments; and there did result this 
figure of 4.2, and there is no dispute between us respect-
ing the fidelity with which the Secretary acted in an 
attempt to find the figures upon which to base the tax.

Adjustment of production to consumption by closing 
the gap in order to increase the purchasing power of agri-
cultural commodities thus being the ultimate objective, 
the second important point is that the adjustment is to 
be accomplished by a reduction in acreage, or reduction 
in the production for market, or both, of any basic agri-
cultural commodity. This reduction of production is re-
lied upon to cause a corresponding diminution of market-
able units and a consequent approximation of their actual 
market price to the golden age price.
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I pause to note that the phrase “adjustment of pro-
duction to consumption” is really not an accurate state-
ment of the objective. The natural meaning of that 
phrase is that you are merely reducing production to the 
extent of equalizing it to a consumption which is to re-
main undisturbed. It is evident, however, that what is 
really proposed is such a reduced production as will secure 
for the farmer his parity price, irrespective of the effect 
produced upon the consumer.

The third point is that the closing of the gap through 
reduction of production is to be accomplished principally 
through agreements with producers containing provisions 
for rental or benefit payments in such amounts as the 
Secretary of Agriculture deems fair and reasonable; the 
producer in consideration of the payment agreeing to act 
in conformity with the federal policy.

The fourth point is that, in order to raise the money 
with which to purchase the promise of the farmer to limit 
his production and otherwise submit to regulation, a proc-
essing tax is levied upon processors in respect of the first 
conversion of raw material into a manufactured product ; 
and the proceeds of this tax, while paid into the Treasury, 
are appropriated in advance to the Secretary of Agricul-
ture for the specific purposes which I shall presently state. 
The rate of tax, per unit processed, is by the act declared 
to be the difference between the current average farm 
price for the commodity and the fair exchange value 
thereof. In other words, the rate of tax corresponds to the 
gap or spread between the actual and the ideal. Thus the 
rise and fall of the so-called tax is dependent upon factors 
wholly unrelated to the business of the processor. From 
his point of view the tax might as well have been levied 
at a figure per unit processed dependent upon the rise or 
fall of the mercury in the Fahrenheit thermometer.

The next point to be noted is that the proceeds of the 
tax when received by the Secretary of Agriculture are to
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be available for specific purposes, to wit, disbursements 
which include not merely rental and benefit payments to 
farmers but what is euphemistically described as “expan-
sion of markets” and “removal of surplus agricultural 
products.” “Expansion of markets” I understand to in-
clude those open market operations which, when con-
ducted in financial centers, are described as “rigging the 
market.” “The removal of surplus agricultural products” 
means in the case of hogs (for example) the purchase of 
quantities of animals at high prices and their incineration 
with a view to limitation of supply. My friend the Solici-
tor General is quite right when he says that there was 
appropriated a hundred million dollars initially out of the 
Treasury, before the scheme got to work, which was avail-
able for the time being for rental and benefit payments; 
but I am sure that the provision of the Act has not escaped 
him which is to the effect that as the proceeds of the tax 
come in, the amounts advanced by the Treasury are to be 
repaid; so that the whole financing of the scheme which 
I am outlining is accomplished by a tax paid by the proc-
essors in accordance with a measure or yardstick which 
has no relation under heaven to their activity or the 
business they are to do.

Finally, it may be observed that the original list of 
agricultural commodities as contained in § 11 of the act, 
has been increased by the subsequent inclusion of many 
others, the most recent being potatoes. Naturally it is 
impossible to make a definite statement respecting the 
scope of that provision of the act which authorizes the 
imposition of compensating taxes on articles found to be 
in competition with basic commodities. These compet-
ing commodities are to be identified only by the Secre-
tary and might include a vast area of production in addi-
tion to the area specified in the act.

In making the foregoing statement I have carefully 
refrained from stating such features of the act as give rise
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to the question of delegated power. It seems to me to 
conduce to clearness to reserve a reference to those fea-
tures until the argument on delegation is made. I merely 
remark in passing that the whole scheme of the act neces-
sarily calls for so many determinations, adjustments and 
decisions on points of policy that it might fairly be de-
scribed as a scheme for the government of agriculture with 
the Secretary of Agriculture as Governor General.

That is my basic statement of the significant parts of 
the Act and of the facts which it seems to me it is im-
portant to bear in mind in approaching the constitutional 
questions, which, as I have said, seem to me to be two. 
I affirm, first, that the processing exaction is not in its 
nature the exercise of the taxing power of the United 
States, but is wholly regulatory in character, and is part 
of a nation-wide scheme for the Federal regulation of local 
agricultural production; and, second, that if that scheme 
as a whole is unconstitutional as an invasion of the re-
served powers of the States, then the whole scheme falls 
and the processing tax falls with it. . . .

When the Court rose yesterday I had completed an 
introductory statement upon the basis of which I desire 
to present two propositions for the consideration of this 
Court.

First: That the exactions called processing taxes are not 
exercises of the taxing power as such but are integral parts 
of a regulatory scheme and are themselves regulatory in 
character.

Second: That this regulatory scheme is an invasion of 
the field reserved by the Tenth Amendment to the States 
and to the people and that therefore the scheme must fall 
and carry the processing taxes with it.

If I can sustain these propositions, then without regard 
to the question of delegation, the judgment appealed 
from must be affirmed, I confidently assert, without
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arguing the point, that if my propositions are sound, noth-
ing in the amendment of August 24, 1935, in any way 
affects them. I do not understand it to be seriously con-
tended that the amendment has changed the nature of 
the regulatory scheme. If the original act was invalid for 
lack of power the amendment is in no better case.

The outline of the scheme which I have already made 
makes it clear that control of production is the objective 
of Congress. I now wish to show that the processing tax 
is merely a cog, though an essential cog, in the regulatory 
machine. That this is its true character appears from the 
following considerations:

There is no tax until the Secretary of Agriculture de-
termines that rental or benefit payments are to be made. 
See § 9 (a). In other words, the making of rental or 
benefit payments is the sole occasion for the tax.

The declared objective being to close the gap between 
the farmer’s financial condition today and his condition 
in a pre-war period, the rate of the tax is declared to be 
the extent of such gap. § 9 (b). In other words, (as al-
ready explained) there is no relation whatever between 
the rate of tax and the activity of the processor, except 
that the extent of the gap in the farmer’s income is trans-
lated into such-and-such a sum per pound of raw material 
processed. Congress in so many words has said “We exact 
from the processor a sum equal to our estimate of what 
the farmer should be receiving in addition to his present 
income.”

The sum so exacted is to be paid into the treasury but 
is by the act itself so appropriated as to be available to the 
Secretary of Agriculture for rental and benefit payments 
and other features of the reduction program. § 12 (b). 
In other words, the tax and its use are so related that, 
except for the specified use, there would be no tax, and 
except for the tax, the scheme could never go into effect.

The tax terminates at the end of the marketing year 
current at the time the Secretary determines to discon-
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tinue rental and benefit payments. § 9(a). In other 
words, just as the proposed exercise of control is the occa-
sion of the tax so a determination to abandon control 
marks the end of the tax. The provision on that subject 
is the reciprocal of the first that I mentioned. The tax 
goes into effect when the Secretary declares that rental 
and benefit payments are to be made. The tax ceases to 
exist at the end of the market year when he declares that 
the rental and benefit payments are to terminate; and, 
as I have explained, in the interval the tax, in theory at 
least, is modified upward or downward by fluctuations in 
the fortunes of the farmer. I say “in theory at least,” 
because (referring to the brief filed on behalf of the proc-
essors of hogs) you will find that while in the case of cot-
ton it so happens, as so clearly explained by the Solicitor- 
General yesterday, that the tax has been maintained and 
still exists at the same figure at which it was originally 
placed—namely, 4.2 cents per pound, that being the pre-
cise mathematical outcome of the formula in the act, with 
some administrative adjustments—in the case of hogs the 
authority given to the Secretary to approach compliance 
with the formula gradually has been exercised so liberally 
that while the tax which the formula would have yielded 
at the time the tax was imposed was something over four 
dollars and a half per hundred-weight of hogs, the Secre-
tary imposed a tax first of fifty cents, then of a dollar, 
then of a dollar and a half, and subsequently, as of March, 
1934, a tax of $2.25 the hundred-weight, which has con-
tinued in effect and is in effect at the present time, al-
though at the outset that was only about half the figure 
yielded by the formula; and the gap has in fact so far 
closed, owing to the successful operation of the scheme, 
that there was, I think, one time when the gap disap-
peared entirely; and there are judicial findings in a num-
ber of cases to the effect that the gap had shrunk to 81 
cents at the time of the findings in question, although the 
tax was still maintained at $2.25.



32 OCTOBER TERM, 1935.

Oral Argument of Mr. Pepper. 297 U.S.

I mention this to show that the tax is regulatory in 
character, and does not really follow even the fluctuations 
as required by the formula, but that resort must be had 
to that provision of the Act which authorizes the Secre-
tary not merely to fix the rate at the outset in accordance 
with the formula or a gradual approach to it, but author-
izes him to maintain the tax after it has been laid, so that 
if the tax equals the formula or is less than the formula 
at the time it is laid, and subsequently the gap closes, 
even approaching the vanishing point, the power to main-
tain is invoked for the purpose of keeping the tax at a 
figure in excess of the formula, provided in the opinion of 
the constituted authority it is necessary to do that thing 
in order to regulate local production.

Since the object of the scheme of federal control is to 
enable the farmers to get higher prices for their products, 
and so close the gap, it must follow that if (for example) 
the processors of hogs had voluntarily paid to their sev-
eral vendors such prices as would close the gap there 
never would have been any tax whatever.

While the formula for the tax rate is specified in the 
act, the Secretary of Agriculture is given discretion to 
lower it, § 9(b); he is, by § 15(a), given authority to 
exempt the processing of any commodity from all tax 
whatever, and even to refund what has been paid; and he 
is empowered by § 15(d) to impose compensating taxes 
of unspecified amounts upon commodities competing with 
basic commodities.

In view of the foregoing I submit that what Congress 
has done is not to exercise its taxing power except as part 
of and solely in aid of a regulatory scheme, the adminis-
tration of which it has confided to an executive official.

If I am right in my analysis, it is about as clear a case 
of an exaction masquerading as a tax, but really regula-
tory in its character, as I think has ever come before 
this Court, , , .
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Now, may it please your Honors, if I am right in my 
contention that this so-called processing tax is merely a 
regulatory exaction, and not an exercise of the taxing 
power as such, it remains for me to satisfy your Honors 
that it is such an exaction as should fall if the scheme 
itself is beyond the power of Congress.

On this point I contend that this Court has decided 
that wherever it appears upon the face of the statute that 
levies are being imposed not to replenish the public treas-
ury but to control the conduct of the private citizen, the 
validity of the levy depends upon whether the exercise of 
control is within the powers granted by the people to 
Congress.

At this point the Solicitor General advances the objec-
tion that there is a difference between this case and the 
decisions to which I refer. He is right: there is a differ-
ence but it is not a significant difference. It is true that 
in the Child Labor Case and others the tax was laid upon 
A in order to control A’s conduct. In the instant case 
the money is exacted from A in order to be used for the 
control of the conduct of B. If, however, the fact be 
that control of conduct is the legislative objective and if 
such control cannot be accomplished without resort to a 
tax, then it must be immaterial whether the control, if 
achieved, results from A’s desire to escape the tax or 
from B’s readiness to exchange his freedom for a share 
of A’s money. . . .

But the objection is then advanced in another form. 
It is said that in the instant case it is optional with the 
farmer whether he will accept the benefit payment and 
that, if he subjects himself to control, he does so volun-
tarily. This, it seems to me, is a factual distinction with-
out a legal difference. The employer of child labor was 
not coerced except by economic pressure. The farmer is 
not coerced except by economic pressure. Whether the 
pressure takes the form of threatened exaction or of prom-
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ised bounty, the Court is faced by the same fundamental 
proposition, namely that Congress is using the device of 
a tax as a means to the exertion of effective pressure upon 
the citizen in order to make him conform to congressional 
policy. If the control thus sought is within some granted 
power, well and good. If not, the whole scheme fails.

The Court will note that I am not contending that a 
federal loan or a federal bounty to farmers is, per se, 
invalid. I recognize that for a hundred years there have 
been all sorts of unchallenged congressional appropria-
tions to promote agriculture. But these measures merely 
offered advice or instruction or extended financial aid to 
farmers. In no case, as far as I know, was there an at-
tempt by Congress through the use of money to regulate 
local production. The type of regulation here attempted 
is the limitation of local agricultural production. Sup-
pose it were the policy of a given State to stimulate such 
production through bounties or by more positive coercion. 
I find it hard to believe that the Constitution of the 
United States would sanction a public auction in which 
the farmer is placed on the auction block, the federal gov-
ernment bidding in order to purchase his promise to limit 
production and the State bidding in order to retain his 
loyalty to the local law. That is not at all an extravagant 
illustration, because, if, when your Honors come to look 
at Mr. Donald’s able brief [referring to one of the briefs 
filed by amici curiae] you will glance at page 42, you 
will find the most interesting collection of constitutional 
and statutory declarations in the several States that seem 
to me to be at war with this Federal policy; and if it is 
going to be possible for the Federal Government to offer 
pecuniary reward to the farmer under conditions such 
that he cannot very well afford to decline, you get a situ-
ation in which he sells his freedom for this mess of pot-
tage, and disavows his allegiance to that State which, 
under the Tenth Amendment, is entitled to control his
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production, and subjects himself to what is, in that sense, 
an alien scheme. I always distrust my capacity to put a 
perfect dilemma; but I suggest that in this case one of two 
things is true—either that control acquired by purchase 
is, if lawful, the supreme law of the land or that a scheme 
of local regulation which it is within the power of the 
State to nullify is a scheme which Congress lacks the 
power to set up.

If you look at the case realistically, it is not a voluntary 
matter with the farmer whether he does or does not ac-
cept the regime. It is no more voluntary than it was 
in the case of the manufacturer of goods made with child 
labor to continue to pay the tax and still remain in the 
business of which Congress disapproved. It is not possi-
ble for the farmer in any neighborhood who refuses to 
accept the regime to compete successfully with his next 
door neighbor who has accepted it. If you think realisti-
cally, it is not a voluntary scheme at all; and if you 
will glance at pages 32 to 36 in Mr. Donald’s brief and 
note the intensive sales effort that was put out to capture 
the allegiance of the farmers, you will think that I am not 
extravagant in saying that that was a method of com-
pulsion that is a good deal more effective than allotting 
quotas and threatening criminal penalties for their viola-
tion. It is a good deal more effective to purchase control 
with the use of liberal sums of money than it is to enforce 
obedience to a complicated scheme by means of criminal 
sanctions.

In connection with the emphasis laid by the Govern-
ment upon the alleged voluntary character of the farmer’s 
consent to be regulated, I think it significant to note that 
there is nothing voluntary in the consequences of his 
action as they affect the processor and the consumer. 
These people may well be neighbors of the farmer and 
citizens of the same State. The necessary result of the 
farmer’s agreement with the federal government to limit
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production is threefold: first, it subjects the processor to 
a tax; second, it raises the price which the processor must 
pay to the farmer for his raw material; and, third, even 
if the processor absorbs the tax, he must reflect the rise 
in raw material costs in his price to the retailer—who, in 
turn, exacts an increased price from the ultimate con-
sumer. There is, I repeat, nothing voluntary in this 
scheme as respects the effect upon processor and public. 
I mention this merely by the way; because I am con-
tending that the criterion of validity or invalidity is the 
control sought by Congress and not the nature of the 
economic pressure exerted to secure it.

I have now attempted to establish that these processing 
exactions are an integral part of a scheme to regulate 
local production and to affect the price of agricultural 
commodities and so must be declared invalid if the 
scheme as a whole is invalid. Before passing to my sec-
ond proposition—namely, that the scheme is invalid— 
I wish to notice a final objection made by the Govern-
ment against treating the scheme of the act as a unity.

It is said that while A may resist payment of an exac-
tion intended to control his own conduct, he has no stand-
ing to resist it if the proceeds are to go into the Treasury 
and there become subject to uncontrollable spending 
power. There is in this objection what seems to me an 
obvious fallacy. The precedent relied upon by the Gov-
ernment—Massachusetts v. Mellon—is merely authority 
for the proposition that neither a State nor an individual 
taxpayer has a sufficiently direct pecuniary interest to 
give him a standing to question the validity of an appro-
priation of money which is lawfully in the Treasury and 
subject to appropriation. The question presented by this 
record is wholly different. Here the citizen is resisting an 
attempt of the Federal Government to take money out 
of his own pocket and is basing his resistance upon the
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invalidity of the scheme of which both the threatened 
collection and proposed disbursement are necessary parts.

I do not overlook the announcement recently carried 
by the press that if this act is declared unconstitutional 
the next move of Congress will be to levy an excise in one 
Act and then appropriate money for benefit payments by 
another. If such a course is followed it will be time 
enough to discuss the constitutional questions to which 
it may give rise. I venture the suggestion, however, that 
if the spending power is ever thus deliberately invoked 
to enlarge the area of Congressional control, it might not 
be impertinent to ask this Court to consider whether, in 
a democracy, the individual citizen has not a standing to 
call the legislature to account, not because of his pecu-
niary stake but because of his responsible share in 
government.

I come now to my second proposition—which is that 
a scheme to regulate farm production and fix farm prices 
is an invasion of the field reserved by the Tenth Amend-
ment.

I do not see how there can be much controversy over 
the purpose of this Act. The draftsman with commend-
able frankness has, as we have seen, explicitly stated 
it. Whether you call it realistically the philosophy of 
scarcity or euphemistically the adjustment of production 
to consumption, the plain fact is that the reduction of 
local production of crops must at all hazards be achieved 
or else the desired increase in farm prices is unattainable. 
It seems to me, therefore, that we have, as to agriculture, 
the same type of regulation unsuccessfully attempted by 
NRA in the case of industry. If the Court will compare 
the declarations of emergency in the two Acts it will be 
seen that obstruction of the normal currents of commerce 
figures largely in what Congress evidently hoped would be 
accepted by the Court as jurisdictional facts. In the
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case of both Acts the draftsman had a rosy vision of 
nationwide economic recovery achieved through increased 
commodity prices and he mistakenly assumed that this 
end could be lawfully accomplished through regimenta-
tion by a central authority—in one case the President, in 
the other the Secretary of Agriculture.

When NRA was submitted for judicial examination an 
effort was made to salvage it by seeking authority for the 
codes in the power to regulate interstate commerce. 
Now, however, when AAA is before the Court, there is a 
significant silence on the part of the Government as to 
the commerce clause. It seems to be conceded, as indeed 
it would have to be in the light of the Schechter decision, 
that the federal regulation of production is wholly beyond 
the scope of the commerce clause. The whole reliance of 
the Government is accordingly placed upon the proposi-
tion that we have nothing to consider but an unimpeach-
able tax and an uncontrollable appropriation.

To support the tax argument, the Government invokes 
the general welfare clause. This seems to me to afford 
the coldest kind of cold comfort.

As I understand it, when Congress merely imposes a 
tax (whether it be a uniform indirect tax or an appor-
tioned direct tax) no question of purpose is involved. 
There are plenty of legitimate governmental needs for 
money, and Congress, presumably, is merely undertaking 
to meet them. Accordingly no problem arises unless and 
until, in the very act of imposing the tax, Congress (as 
here) specifies the purpose for which the money is sought 
to be raised. The purpose so specified might be one 
clearly within some recognized congressional power. In 
such case no difficulty would be presented. But suppose 
(as here) that the only specific power that might plausibly 
be invoked (to wit, the commerce power) falls far short 
of what is required. It is then, and then only, that re-
course is had to the proposition that it is within the exclu-
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sive power of Congress to determine that a particular 
measure will promote the general welfare and that accord-
ingly a tax to be applied for the purposes of that measure 
is a valid tax. This proposition, as far as I can see, 
means this: that Congress may determine that a certain 
nation-wide policy is necessary to the welfare of the 
nation; ergo that legislation to effectuate such policy 
must be within the power of Congress; and that, if you 
cannot find an applicable specific power which covers the 
case, you invoke the general welfare clause. The prac-
tical result of this argument is the same as that which 
would flow from the doctrine of “inherent national 
power” upon which this Court put a quietus in Kansas v. 
Colorado. Whether Congress invokes “inherent power” 
or wallows in the welfare clause—in either event the 
powers reserved by the Tenth Amendment disappear and 
that against which I solemnly protest ensues—namely the 
conversion of a federal legislature into a national parlia-
ment—with the consequent destruction of the right of 
local self-government.

As I understand it, there are three possible views of the 
general welfare clause. It seems to me to be patient of 
two interpretations and can be tortured into a third. It 
is patient of the Madisonian view; it is patient of the 
Hamiltonian view; and it can be tortured, possibly, al-
though I hope not, to answer the needs of the Solicitor 
General in the present case.

I understand Madison’s view to have been that the wel-
fare for which Congress may appropriate is the welfare 
which may be achieved in the exercise of the granted 
powers. I understand the Hamiltonian view to have been 
that, irrespective of the existence of power in virtue of 
specific grants or implications, the power to tax may be 
used to raise revenue for the general welfare, and that ap-
propriations may be made out of that fund for such pur-
poses as Congress may think fit. But I did not know,



40 OCTOBER TERM, 1935.

Oral Argument of Mr. Pepper. 297 U.S.

until this statute proposed it, of any interpretation which 
begins where Hamilton stops, and asserts that because 
you may appropriate for anything which Congress thinks 
is consonant with the public welfare, you may, through 
that appropriation, control the local conduct of the pro-
ducer in a particular reserved to the States under the 
Tenth Amendment. That, it seems to me, is the general 
welfare clause gone mad. It seems to me it is impossible 
to sustain any such view without throwing overboard 
once and for all the idea that Congress is a federal legis-
lature with limited powers. It carries you. all the way 
to the other extreme, which is that of the national parlia-
ment subject to no restraint but self-restraint. . . .

The commerce clause failing to serve his purpose— 
and the general welfare clause being unsafe ground on 
which to build, four subsidiary arguments are advanced 
by the Solicitor General to which I wish to refer briefly.

The first is based upon the historical fact that spending 
is an executive function. No student of English consti-
tutional history will dispute the proposition and no con-
temporary observer can doubt that even in the United 
States the same function is effectively exercised by the 
Executive. But the conclusion sought to be drawn is a 
non-sequitur. Because the Executive may spend as he 
pleases, it is argued that when he pleases to make a cer-
tain expenditure his decision puts into operation a tax to 
raise the money for him to spend. Whether you call this 
a delegation to him of the taxing power or whether he is 
attempting to delegate to Congress his executive discre-
tion is largely a matter of words. The practical result 
would be to give to the President and to Congress an un-
limited power to tax for any purpose which could be 
attained by inflating the general welfare clause to the 
utmost. . . .

Next it is said that Congress may organize banks and 
other agencies with power to lend money to farmers on
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mortgage. This may be conceded. But the conclusion is 
remarkable—namely, that therefore Congress may take 
over the control of production in order to increase the 
farmer’s ability to repay the loan. If this argument had 
been advanced a year ago it might have saved the NRA; 
because, since Congress has authorized the formation of 
National Banks with power to lend money to industri-
alists, it would seem to follow that Congress may take 
control of any and all industries to make it more likely 
that the notes will be paid. Here again the trouble with 
the argument is that it proves too much. It frees the 
legislature from all constitutional restraint.

The third subsidiary argument is based upon the propo-
sition that power to pay the debts of the United States 
includes power to discharge a moral obligation. This may 
be conceded. Thus, if a farmer had performed his part 
of a contract with the Secretary and the latter were to 
refuse to pay the consideration on the ground that the 
contract was void, and if Congress were then to appropri-
ate for the relief of the farmer, nobody could enjoin the 
appropriation. But to argue that Congress may there-
fore authorize an unconstitutional scheme in order to cre-
ate an honorary duty, and may then tax the processor to 
raise the money to perform it, seems to me to be juggling 
with words. If the United States is unjustly enriched by 
accepting a farmer’s performance, let Congress appropri-
ate funds in the treasury not otherwise appropriated. If 
the honor of all the people is at stake, let all the people 
vindicate it. But for goodness sake do not permit the 
United States to purge itself of unjust enrichment by un- 
justly impoverishing the processor. The United States 
would not be entitled to a thrill of moral satisfaction 
merely because it had robbed Processor Peter in order to 
pay Producer Paul.

A fourth subsidiary argument is built around the con-
tention that the farmer needs a tariff—and that therefore
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he should have it in the exercise of the same power that 
justifies the international tariff. The argument overlooks 
the fact that the international tariff is primarily an exer -
cise of the express power to regulate commerce with for-
eign nations. It was so decided in Board of Trustees of 
State University v. United States in 289 U. S. Being 
free to forbid admission of goods from abroad, Congress 
may regulate their admission and use the taxing power 
in aid of regulation. There is no corresponding power to 
regulate agricultural production—and the argument loses 
its force. It has then no other basis than the. exploded 
doctrine of “inherent national power”—to which refer-
ence has already been made.

There is one aspect of this case which requires a refer-
ence to the Fifth Amendment.

The Solicitor General indeed stoutly maintains that the 
Amendment has nothing to do with this case. I agree that 
if this processing exaction is merely part of a regulatory 
scheme that is beyond the power of Congress, then the 
reason for the invalidity of the tax is, not the Fifth 
Amendment, but the lack of power to control local 
production.

On the other hand, if I am wrong in my main contention 
and if Congress may lawfully regulate such production— 
on the general welfare theory or some other equally 
vague—it by no means follows that the entire cost of the 
regulatory process may be taken out of the pockets of the 
processors. As the Fifth Amendment applies to the ex-
ercise of all the powers of government it must apply to 
the regulatory power of Congress no matter whence de-
rived. I concede that an excise tax on all processors to 
help raise money for the federal treasury could not be 
resisted merely because it was too heavy. If (contrary to 
my earnest contention) it were assumed that regulation 
of production by benefit payments and other uses of 
money is within some power of Congress, I should also
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have to concede that money in the treasury raised by 
general taxation is available for such use. I suggest, how-
ever, that there is something essentially unjust in com-
pelling the first handler of an agricultural commodity to 
contribute whatever is necessary to make up deficiencies 
in the income of the man who produces that commodity. 
It is all very well to think of the promotion of the agri-
cultural industry as a public purpose; but to integrate the 
industry for purposes of regulation by treating the han-
dler and producer as having interlocking interests and 
then to compel the stronger group to extend financial aid 
to the weaker comes perilously close to taking A’s prop-
erty and giving it to B. Something like this was at-
tempted by Congress in the Railroad Retirement Act, 
where strong roads were expected to make up the defi-
ciencies of the weak. This exaction from the processor 
might be justified if there were any ascertainable relation 
between the rate of tax and the activity in respect of 
which the excise is levied. But when it appears that the 
tax rate is determined by the width of the gap between 
what the farmer’s income is and what Congress thinks it 
ought to be, it begins to look as if the processor were 
brought upon the scene merely in order to have his pocket 
picked for the benefit of the farmer. It would be hard 
enough on the processor to have to submit to assessment 
merely to increase the producer’s income; but when we 
reflect that the increase is accomplished by using the pro-
ceeds of the tax to raise the price which the processor has 
to pay for his raw material, the question arises whether 
this is the due process which the Fifth Amendment guar-
antees. It seems clear to me that it is not due process to 
measure an excise on processing by a deficiency in 
producer’s income.

It is not possible for me to extract from the due process 
decisions of this Court a formula for determining what 
does and what does not come within the condemnation
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of the Fifth Amendment. Probably the Court has delib-
erately avoided the formulation of a rule for the same rea-
son that chancellors refuse to specify the limits of fraud. 
Each case must be determined in the light of its own facts. 
I suggest, however, that the processing exaction is a far 
more marked departure from what is usually regarded as 
permissible in taxation than was the case in Nichols v. 
Coolidge, 274 U. S. 531 (1927), in Hoeper v. Tax Commis-
sion of Wisconsin, 284 U. S. 206 (1931) or in Heiner v. 
Donnan, 285 U. S. 312 (1932).

My time is fleeting and I must not pause to sum up the 
argument I have made. I have come to the point at which 
a consideration of delegation is the next logical step, and 
that is to be dealt with effectively by my colleague, Mr. 
Hale. But I do want to say just one final and somewhat 
personal word.

I have tried very hard to argue this case calmly and 
dispassionately, and without vehement attack upon 
things which I cannot approve, and I have done it thus 
because it seems to me that this is the best way in which 
an advocate can discharge his duty to this Court.

But I do not want your Honors to think that my feel-
ings are not involved, and that my emotions are not deeply 
stirred. Indeed, may it please your Honors, I believe I 
am standing here today to plead the cause of the America 
I have loved; and I pray Almighty God that not in my 
time may “the land of the regimented” be accepted as a 
worthy substitute for “the land of the free.”

Messrs. Edward R. Hale and Bennett Sanderson closed 
the argument for respondents.

Following are excerpts from the respondents’ brief, on 
which were the two gentlemen last named, together with 
Messrs. George Wharton Pepper, Humbert B. Powell,
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James A. Montgomery, Jr., J. Willison Smith, Jr., and 
Edmund M. Toland:

Notwithstanding the reservation of the Tenth Amend-
ment, this Act, by purchased control, forces upon agri-
cultural communities within state lines a reduction of 
production of agricultural commodities without regard to 
the needs, desires or policies of the State affected. It 
disregards even the policies against restraints on trade 
announced by many of the States in formal enactment.

Indeed, there is a substantial question of the power of 
the States themselves either to control agricultural activ-
ities and internal prices, or a fortiori, of their ability to 
grant any such power to the Federal Government. The 
ordinary legitimate pursuits and transactions of citizens 
are, except in extraordinary circumstances, traditionally 
free from control even of the States. New State Ice Co. 
v. Liebmann, 285 U. S. 262; Tyson Bros. v. Banton, 273 
U. S. 418; Fairmont Creamery v. Minnesota, 274 U. S. 1; 
Williams v. Standard Oil Co., 278 U. S. 235; Van Winkle 
v. Fred Meyer, Inc., 151 Ore. 455; 49 P. (2d) 1140. If 
power to regulate the operation of farms and prices of 
farm products is reserved to the people, as distinguished 
from the States, it follows that such power may not be 
delegated to the Federal Government except by an act of 
the people, expressed in a constitutional amendment. 
Kansas v. Colorado, 206 U. S. 46, 90.

It is argued that there is something voluntary about 
the crop reduction program which removes it from the 
limitations upon the Federal Government. As a matter 
of law we are unable to see any valid distinction arising 
from the fact that in this Act the regulation of individual 
activities within the States is accomplished by purchase 
instead of penalty.

While economic compulsion is invoked in the original 
Act to secure compliance from the producer, Congress has 
not hesitated to employ legal compulsion where less
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drastic methods were too slow. Legal compulsion has 
thus been resorted to in the case of cotton (the commod-
ity involved in the instant case), tobacco and potatoes. 
The Bankhead Cotton Act of 1934, 48 Stat. 598; The 
Kerr Tobacco Act, 48 Stat. 1275; The Potato Act of 
1935 (being Title II of “An Act to Amend the Agricul-
tural Adjustment Act, and for other Purposes,” approved 
August 24, 1935, Public No. 320, 74th Congress). Similar 
power to exert legal compulsion upon the processor or 
handler is granted in § 8 (3) of the Agricultural Adjust-
ment Act as originally enacted. Such power has been 
extended by the amendments of August 24, 1935. These 
related Acts and provisions leave no doubt that the 
original and continuing Congressional intention in the 
Agricultural Adjustment Act is to impose the federal will 
upon production of agricultural commodities. In the 
light of such intentions and acts, the argument that con-
trol is voluntary becomes mere casuistry.

The regulatory measures of which the tax is an inte-
gral part cannot be justified as a regulation of interstate 
commerce.

Neither the production of commodities by farmers nor 
the manufacture of articles is subject to the control of 
Congress. Chassaniol v. Greenwood, 291 U. S. 584; Utah 
Power & Light Co. v. Pfost, 286 U. S. 165; Heisler ¡V. 
Thomas Colliery Co., 260 U. S. 245; Oliver Iron Mining 
Co. v. Lord, 262 U. S. 172; Crescent Cotton Oil Co. v. 
Mississippi, 257 U. S. 129; Kidd v. Pearson, 128 U. S. 1.

Interstate commerce begins only when articles are 
delivered to a carrier to be transported. It comes to an 
end when articles are delivered. Schechter Poultry Corp. 
v. United States, 295 U. S. 495; Federal Compress Co. v. 
McLean, 291 U. S. 17; United Leather Workers v. Her-
bert & Co., 265 U. S. 457.

Neither agriculture nor manufacturing “affects” or 
“burdens” interstate commerce. In order to come within
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the interstate commerce power, the effect or burden of 
activities not commerce must be direct and immediate. 
Schechter Poultry Corp. v. United States, supra; Rail-
road Retirement Board v. Alton R. Co., 295 U. S. 330; 
Levering & Garrigues v. Morrin, 289 U. S. 103; United 
Leather Workers v. Herkert & Co., 265 U. S. 457; United 
Mine Workers v. Coronado Coal Co., 259 U. S. 344; 
Hammer v. Dagenhart, 247 U. S. 251.

The processing and floor stocks taxes are levied in vio-
lation of the Fifth Amendment. The Act takes from one 
class without compensation, and gives to members of 
another. Railroad Retirement Board v. Alton R. Co., 
295 U. S. 330; Louisville Joint Stock Land Bank v. Rad- 
ford, 295 U. S. 555.

The taxing power is limited to taxes raised for public 
as distinguished from private purposes. Loan Associa-
tion v. Topeka, 20 Wall. 655; Cole v. LaGrange, 113 U. S. 
1; Parkersburg v. Brown, 106 U. S. 487; Lowell v. Boston, 
111 Mass. 454.

The taxes are arbitrary and unreasonable. The Fifth 
Amendment requires that a law (including a tax law) shall 
not be unreasonable, arbitrary or capricious. Of tax 
laws it requires a reasonable classification of objects of 
taxation, a rate determined upon a reasonable basis, not 
arbitrary or confiscatory, and reasonableness in the time 
when the tax becomes effective. The Fifth Amendment 
also requires that the means selected to carry out one of 
the granted powers shall have a real and substantial rela-
tion to the object sought to be attained. Railroad Re-
tirement Board v. Alton R. Co., 295 U. S. 330, 347, note 
5; Louisville Joint Stock Land Bank v. Radjord, 295 U. S. 
555, 589, note 19. See also Nebbia v. New York, 291 
U. S. 502, 525; Heiner v. Donnan, 285 U. S. 312; Nichols 
v. Coolidge, 274 U. S. 531; Hoeper v. Tax Commission, 
284 U. S. 206.

Congress may not, under the guise of the taxing power, 
assert a power not delegated to it by the Constitution.
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Ulterior purposes may be accomplished under this power 
only when they are truly incidental and necessary to a 
real revenue measure. Cf. Railroad Retirement Board v. 
Alton R. Co., supra; Hill v. Wallace, 259 U. S. 44; Child 
Labor Tax Case, 259 U. S. 20. United States v. Doremus, 
249 U. S. 86 and McCray v. United States, 195 U. S. 27, 
distinguished.

The taxpayer may contest the tax and question the 
purpose thereof. Massachusetts v. Mellon, 262 U. S. 447, 
distinguished.

The floor stocks taxes are direct taxes and are void 
because not apportioned.

The Act is invalid in that it delegates legislative power 
to the Secretary of Agriculture. Panama Refining Co. 
v. Ryan, 293 U. S. 388; Schechter Poultry Corp. v. United 
States, 295 U. S. 495; Field v. Clark, 143 U. S. 649; 
United. States v. Grimaud, 220 U. S. 506; Hampton & Co. 
v. United States, 276 U. S. 394. Williamsport Wire Rope 
Co. v. United States, 277 U. S. 551; Blair v. Oesterlein 
Machine Co., 275 U. S. 220; Heiner v. Diamond Alkali 
Co., 288 U. S. 502, and United States v. Grimaud, 220 
U. S. 506, distinguished.

Section 21 (b) of the amendments is ineffective, to vali-
date taxes assessed prior to its passage. United States v. 
Heinszen, 206 U. S. 370; Rafferty v. Smith, Bell & Co., 
257 U. S. 226; Tiaco v. Forbes, 228 U. S. 549; Charlotte 
Harbor & N. Ry. Co. v. Welles, 260 U. S. 8; Graham & 
Foster n . Goodcell, 282 U. S. 409; Nichols v. Coolidge, 274 
U. S. 531; Blodgett v. Holden, 275 U. S. 142; Untermyer 
v. Anderson, 276 U. S. 440.

Solicitor General Reed closed the argument:
May it please the Court, in the brief time remaining to 

me to close the argument for the Government I should 
like particularly to call to your Honors’ attention the 
problem of the welfare clause, the Tenth Amendment, 
and whether or not this tax is for a public purpose.
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I do not know whether counsel for the respondents 
mean to take the position that the welfare clause does give 
a power of appropriation and a power to tax that can be 
utilized for the purposes of relief and that can be utilized 
for the purposes of making loans to agriculture through 
the Farm Loan Corporation, and making loans to home-
owners through the Home Owners Loan Corporation, or 
can be used for making loans to agriculture, railroads, 
industry, and banks, through the Reconstruction Finance 
Corporation; or whether they take the position that the 
welfare clause as such does not give a right to the Govern-
ment to make loans. If we can make a loan, can we also 
make a grant, or if we can make a grant, can we make a 
contract? The vital point of assault and defense upon the 
Agricultural Adjustment Act seems to me not to be in the 
Tenth Amendment, nor in whether this is for a public 
purpose, but as to whether the Government has the power 
to appropriate money which it raises by taxation for 
the benefit of individuals in the States, or to carry 
out contracts which the Government makes with those 
individuals.

The scope of the welfare clause has never been finally 
decided by this Court. The Government’s position is not 
that it may take any action it pleases under the welfare 
clause. Our contention is that the welfare clause gives 
the right to tax and the right to appropriate, so long as 
the appropriations are limited to the general welfare.

This interpretation of the welfare clause has met the 
approval of those who participated in the ratifying con-
ventions. It met the approval of George Washington 
when he sent his message to Congress that agriculture 
should be supported and benefited by Congressional ap-
propriations. It met the approval of the early Congresses 
when they used the power of giving bounties to the cod 
fisheries of Massachusetts. . . .

That is the interpretation of the welfare clause which 
has met the approval of commentators from Story to

43927°—36------ 4
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Justice Miller. With but one exception that I recall, they 
have been fully settled in the view that the appropriating 
power of Congress gave it the right to give money for 
relief, to aid those who were in distress, to lend where 
money was needed. And surely if it can take those 
steps, it can also contract to help, where it is also for 
the public welfare.

Is this present Act for the public welfare? I heard the 
manifestation of deep emotion with which counsel spoke 
of his interest in the preservation of the welfare of this 
Government, and I respect his motives and the earnest-
ness with which he presents them to this Court. But 
there is another side to the argument, as to what is the 
duty of the Government of the United States. Over and 
over again counsel have used the words “control” and 
“regiment.” There is no control or regimentation in this 
Act. An emergency existed, not of sudden creation, but 
grown up over the years; lack of balance between differ-
ent sections of this country, not geographical sections, but 
different interests of the people of the United States.

This very corporation is an excellent example of bene-
fits that have been secured from the taxing powers of this 
Government—a textile mill which, with its competitors, 
for more than a hundred years has received the bounties 
which come and the benefits which flow from the protec-
tive tariff system. Surely they should be the last to ob-
ject to a readjustment of the balance between agriculture 
and industry.

The farmers of the United States comprise 30 per cent 
of the population, men, women and children, bringing out 
of the ground the natural resources which sustain the en-
tire American commonwealth, and bringing from the 
ground the very resource which this corporation uses in its 
manufacture of textiles. There is no reason to begrudge 
it the bounties it has received from the Government, 
but on the other hand there is no reason why the Gov-
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ernment of the United States, in the exercise of its power 
under the general welfare clause, should not seek to 
equalize the interests of agriculture and industry.

The Government sought to do that in the Act under 
consideration. The tax which is criticized has relation 
to the farmer and relation to the consumer. It was 
sought to equalize the benefits to the farmer, to give him 
better prices, and not impose a tax so high that the con-
sumer would pay more than the normal amount the 
farmer was to receive. Therefore it is written that the 
tax shall not exceed the difference between the selling 
price of the commodity at the time the tax is placed 
upon it and the normal purchasing power of that com-
modity in what has been taken as a normal period.

Is there any reason why this country should be denied 
a right to help its citizens engaged in agriculture, which 
is open to every other country? Of course, it is said 
that we must act within the Constitution. Certainly we 
must. But the interpretation that is to be given to the 
Constitution must be viewed in the light of what is rea-
sonable in the exercise of the power of Congress under the 
general welfare clause. Every nation, from the British 
Isles to Bechuanaland—we have cited the reports from 
them in the appendix to our brief—has taken steps to 
protect its agriculture.

We do not mean to say that that gives us a right so to 
legislate in this country if it is contrary to the Constitu-
tion, but we do say that it is evidence of the reasonable 
exercise of the power, if we have the power to provide 
for the general welfare, and the power of appropriation 
under that provision of the Constitution.

No one could be more firmly convinced of the neces-
sity of keeping inviolate the separation of powers between 
the National Government and the States than counsel for 
the Government who appear here before this Court.
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This Court, however, has laid down the rules by which 
we are to judge as to whether we are interfering with the 
rights of a State.

The case of Massachusetts v. Mellon has been repeat-
edly called to your Honors’ attention. We have used it 
as an argument that the respondent cannot object in this 
case to the way in which the money is spent. But that 
is not the most important part of the case of Massachu-
setts v. Mellon at this moment. In that case the Court 
said not only that the citizen of a State could not object, 
but it said that “Probably, it would be sufficient to 
point out that the powers of the State are not invaded, 
since the statute imposes no obligation but simply ex-
tends an option which the State is free to accept or reject.”

It was also said, in the case of Ellis v. United States, 
206 U. S. 246, that the United States had the right even 
to control, by criminal provision, the actions of employers 
who employed people contrary to the laws of the United 
States when there was a contract between the employer 
and the United States.

We do not need to go so far in this case but we do say 
that the right to contract is free from limitation, that 
we have no more interfered with the rights of the States 
in this case than we would have interfered with the rights 
of the State in the case of Massachusetts v. Mellon if 
that State had accepted the money which was offered.

With those views, we submit that the Agricultural 
Adjustment Act, as it has been enacted and amended, 
is fully within the authority of the Constitution.

By leave of Court, briefs of amici curiae were filed as 
follows:

Mr. Vernon A. Vrooman, on behalf of the League for 
Economic Equality; Messrs. Frederic P. Lee and Donald 
Kirkpatrick, on behalf of the American Farm Bureau Fed-
eration; Mr. Clay R. Apple, on behalf of the National 
Beet Growers Assn., and the Mountain States Beet Grow-



53UNITED STATES v. BUTLER.

Opinion of the Court.1

ers Marketing Assn.; Mr. O.O. Haga, on behalf of the 
Farmers National Grain Corp.; and Mr. Dan Moody, on 
behalf of the Texas Agricultural Assn.;—supporting the 
validity of the Act.

Messrs. Nathan L. Miller, John W. Davis, and William 
R. Perkins, on behalf of Hygrade Food Products Corp., P. 
Lorillard Co., and National Biscuit Co.; Messrs. Malcolm 
Donald and Edward E. Elder, on behalf of the National 
Association of Cotton Manufacturers; Messrs. Kingman 
Brewster, James 8. Y. Ivins, Percy W. Phillips, 0. R. Fol-
som-Jones, Richard B. Barker, and John W. Cutler; Mr. 
John E. Hughes, on behalf of American Nut Co., Inc., 
et al.; Messrs. Leo P. Harlow and Al. Philip Kane, on 
behalf of Farmers’ Independence Council of America; 
Mr. Wm. B. Bodine, on behalf of Berks Packing Co., Inc., 
et al.; and Messrs. Charles B. Rugg, Frank J. Morley, 
Thomas Nelson Perkins, and Warren F. Farr, on behalf 
of General Mills, Inc., et al.;—challenging the validity of 
the Act.

Mr . Just ice  Roberts  delivered the opinion of the 
Court.

In this case we must determine whether certain pro-
visions of the Agricultural Adjustment Act, 1933,1 conflict 
with the Federal Constitution.

Title I of the statute is captioned “Agricultural Ad-
justment.” Section 1 recites that an economic emergency 
has arisen, due to disparity between the prices of agricul-
tural and other commodities, with consequent destruction 
of farmers’ purchasing power and breakdown in orderly 
exchange, which, in turn, have affected transactions in 
agricultural commodities with a national public interest 
and burdened and obstructed the normal currents of com-
merce, calling for the enactment of legislation. *

’May 12, 1933, c. 25, 48 Stat. 31.
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Section 2 declares it to be the policy of Congress:
“To establish and maintain such balance between the 

production and consumption of agricultural commodities, 
and such marketing conditions therefor, as will reestablish 
prices to farmers at a level that will give agricultural 
commodities2 a purchasing power with respect to articles 
that farmers buy, equivalent to the purchasing power of 
agricultural commodities in the base period.”

The base period, in the case of cotton, and all other 
commodities except tobacco, is designated as that between 
August, 1909, and July, 1914.

The further policies announced are an approach to the 
desired equality by gradual correction of present- inequali-
ties “at as rapid a rate as is deemed feasible in view of 
the current consumptive demand in domestic and foreign 
markets,” and the protection of consumers’ interest by 
readjusting farm production at such level as will not in-
crease the percentage of the consumers’ retail expenditures 
for agricultural commodities or products derived there-
from, which is returned to the farmer, above the percent-
age returned to him in the base period.

Section 8 provides, amongst other things, that “In 
order to effectuate the declared policy,” the Secretary of 
Agriculture shall have power

“(1) To provide for reduction in the acreage or reduc-
tion in the production for market, or both, of any basic 
agricultural commodity, through agreements with produc-
ers or by other voluntary methods, and to provide for 
rental or benefit payments in connection therewith or 
upon that part of the production of any basic agricultural 
commodity required for domestic consumption, in such 
amounts as the Secretary deems fair and reasonable, to

3 Section 11 denominates wheat, cotton, field com, hogs, rice, to-
bacco, and milk and its products, “basic agricultural commodities,” to 
which the act is to apply. Others have been added by later legislation.
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be paid out of any moneys available for such pay-
ments. ...”

“(2) To enter into marketing agreements with proces-
sors, associations of producers, and others engaged in the 
handling, in the current of interstate or foreign commerce 
of any agricultural commodity or product thereof, after 
due notice and opportunity for hearing to interested 
parties. . . .”

“(3) To issue licenses permitting processors, associa-
tions of producers, and others to engage in the handling, 
in the current of interstate or foreign commerce, of any 
agricultural commodity or product thereof, or any com-
peting commodity or product thereof.”

It will be observed that the Secretary is not required, 
but is permitted, if, in his uncontrolled judgment, the pol-
icy of the act will so be promoted, to make agreements 
with individual farmers for a reduction of acreage or pro-
duction upon such terms as he may think fair and reason-
able.

Section 9 (a) enacts:
“To obtain revenue for extraordinary expenses incurred 

by reason of the national economic emergency, there shall 
be levied processing taxes as hereinafter provided. When 
the Secretary of Agriculture determines that rental or! 
benefit payments are to be made with respect to any basic 
agricultural commodity, he shall proclaim such determi-
nation, and a processing tax shall be in effect with respect 
to such commodity from the beginning of the marketing 
year therefor next following the date of such proclama-
tion. The processing tax shall be levied, assessed, and 
collected upon the first domestic processing of the com-
modity, whether of domestic production or imported, and 
shall be paid by the processor. . . .”

The Secretary may from time to time, if he finds it 
necessary for the effectuation of the policy of the act, re-
adjust the amount of the exaction to meet the require-
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ments of subsection (b). The tax is to terminate at the 
end of any marketing year if the rental or benefit pay-
ments are discontinued by the Secretary with the expira-
tion of that year.

Section 9 (b) fixes the tax “at such rate as equals the 
difference between the current average farm price for the 
commodity and the fair exchange value,” with power in 
the Secretary, after investigation, notice, and hearing, to 
readjust the tax so as to prevent the accumulation of sur-
plus stocks and depression of farm prices.

Section 9 (c) directs that the fair exchange value of a 
commodity shall be such a price as will give that com-
modity the same purchasing power with respect to articles 
farmers buy as it had during the base period and that the 
fair exchange value and the current average farm price 
of a commodity shall be ascertained by the Secretary from 
available statistics in his department.

Section 12 (a) appropriates $100,000,000 “to be avail-
able to the Secretary of Agriculture for administrative 
expenses under this title and for rental and benefit 
payments . . .”; and § 12 (b) appropriates the proceeds 
derived from all taxes imposed under the act “ to be avail-
able to the Secretary of Agriculture for expansion of mar-
kets and removal of surplus agricultural products . . . 
administrative expenses, rental and benefit payments, 
and refunds on taxes.”

Section 15 (d) permits the Secretary, upon certain con-
ditions, to impose compensating taxes on commodities in 
competition with those subject to the processing tax.

By § 16 a floor tax is imposed upon the sale or other 
disposition of any article processed wholly or in chief 
value from any commodity with respect to which a proc-
essing tax is to be levied in amount equivalent to that of 
the processing tax which would be payable with respect 
to the commodity from which the article is processed if the 
processing had occurred on the date when the processing 
tax becomes effective.
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On July 14, 1933, the Secretary of Agriculture, with 
the approval of the President, proclaimed that he had 
determined rental and benefit payments should be made 
with respect to cotton; that the marketing year for that 
commodity was to begin August 1, 1933; and calculated 
and fixed the rates of processing and floor taxes on cotton 
in accordance with the terms of the act.

The United States presented a claim to the respondents 
as receivers of the Hoosac Mills Corporation for processing 
and floor taxes on cotton levied under §§ 9 and 16 of the 
act. The receivers recommended that the claim be dis-
allowed. The District Court found the taxes valid and 
ordered them paid.3 Upon appeal the Circuit Court of 
Appeals reversed the order.4 5 The judgment under review 
was entered prior to the adoption of the amending act of 
August 24, 1935,6 and we are therefore concerned only 
with the original act.

First. At the outset the United States contends that 
the respondents have no standing to question the validity 
of the tax. The position is that the act is merely a reve-
nue measure levying an excise upon the activity of proces-
sing cotton,—a proper subject for the imposition of such 
a tax,—the proceeds of which go into the federal treasury 
and thus become available for appropriation for any pur-
pose. It is said that what the respondents are endeavor-
ing to do is to challenge the intended use of the money 
pursuant to Congressional appropriation when, by confes-
sion, that money will have become the property of the 
Government and the taxpayer will no longer have any in-
terest in it. Massachusetts v. Mellon, 262 U. S, 447, is 
claimed to foreclose litigation by the respondents or other 
taxpayers, as such, looking to restraint of the expenditure 
of government funds. That case might be an authority

3 Franklin Process Co. v. Hoosac Mills Corp., 8 F. Supp. 552.
4 Butler v. United States, 78 F. (2d) 1.
5 49 Stat. 750, c. 641.
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in the petitioners’ favor if we were here concerned merely 
with a suit by a taxpayer to restrain the expenditure of 
the public moneys. It was there held that a taxpayer 
of the United States may not question expenditures from 
its treasury on the ground that the alleged unlawful diver-
sion will deplete the public funds and thus increase the 
burden of future taxation. Obviously the asserted inter-
est of a taxpayer in the federal government’s funds and 
the supposed increase of the future burden of taxation is 
minute and indeterminable. But here the respondents 
who are called upon to pay moneys as taxes, resist the 
exaction as a step in an unauthorized plan. This circum-
stance clearly distinguishes the case. The Government in 
substance and effect asks us to separate the Agricultural 
Adjustment Act into two statutes, the one levying an ex-
cise on processors of certain commodities, the other appro-
priating the public moneys independently of the first. 
Passing the novel suggestion that two statutes enacted as 
parts of a single scheme should be tested as if they were 
distinct and unrelated, we think the legislation now before 
us is not susceptible of such separation and treatment.

The tax can only be sustained by ignoring the avowed 
purpose and operation of the act, and holding it a measure 
merely laying an excise upon processors to raise revenue 
for the support of government. Beyond cavil the sole 
object of the legislation is to restore the purchasing power 
of agricultural products to a parity with that prevailing 
in an earlier day; to take money from the processor and 
bestow it upon farmers6 who will reduce their acreage for 8

8 U. S. Department of Agriculture, Achieving A Balanced Agricul-
ture, p. 38: “ Fanners should not forget that all the processing tax 
money ends up in their own pockets. Even in those cases where 
they pay part of the tax, they get it all back. Every dollar collected 
in processing taxes goes to the farmer in benefit payments.”

U. S. Dept, of Agriculture, The Processing Tax, p. 1: “ Proceeds 
of processing taxes are passed to farmers as benefit payments.”
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the accomplishment of the proposed end, and, meanwhile 
to aid these farmers during the period required to bring 
the prices of their crops to the desired level.

The tax plays an indispensable part in the plan of regu-
lation. As stated by the Agricultural Adjustment Ad-
ministrator, it is “ the heart of the law ”; a means of “ ac-
complishing one or both of two things intended to help 
farmers attain parity prices and purchasing power.” 7 A 
tax automatically goes into effect for a commodity when 
the Secretary of Agriculture determines that rental or 
benefit, payments are to be made for reduction of produc-
tion of that commodity. The tax is to cease when rental 
or benefit payments cease. The rate is fixed with the pur-
pose of bringing about crop-reduction and price-raising. 
It is to equal the difference between the “ current aver-
age farm price ” and “ fair exchange value.” It may be 
altered to such amount as will prevent accumulation of 
surplus stocks. If the Secretary finds the policy of the 
act will not be promoted by the levy of the tax for a 
given commodity, he may exempt it. (§11.) The whole 
revenue from the levy is appropriated in aid of crop con-
trol; none of it is made available for general governmental 
use. The entire agricultural adjustment program embod-
ied in Title I of the act is to become inoperative when, in 
the judgment of the President, the national economic 
emergency ends; and as to any commodity he may termi-
nate the provisions of the law, if he finds them no longer 
requisite to carrying out the declared policy with respect 
to such commodity. (§ 13.)

The statute not only avows an aim foreign to the pro-
curement of revenue for the support of government, but 
by its operation shows the exaction laid upon processors 
to be the necessary means for the intended control of 
agricultural production.

7 U. S. Department of Agriculture, Agricultural Adjustment, p. 9.
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In these aspects the tax, so-called, closely resembles 
that laid by the Act of August 3, 1882, entitled “An Act 
to Regulate Immigration,” which came before this court 
in the Head Money Cases, 112 U. S. 580. The statute 
directed that there should be levied, collected and paid 
a duty of fifty cents for each alien passenger who should 
come by vessel from a foreign port to one in the United 
States. Payment was to be made to the collector of the 
port by the master, owner, consignee or agent of the ship; 
the money was to be paid into the Treasury, was to be 
called the immigrant fund, and to be used by the Secre-
tary of the Treasury to defray the expense of regulating 
immigration, for the care of immigrants and relieving 
those in distress, and for the expenses of effectuating the 
act.

Various objections to the act were presented. In an-
swering them the court said (p. 595):

“But the true answer to all these objections is that the 
power exercised in this instance is not the taxing power. 
The burden imposed on the ship owner by this statute is 
the mere incident of the regulation of commerce—of that 
branch of foreign commerce which is involved in immigra-
tion. . .

“It is true not much is said about protecting the ship 
owner. But he is the man who reaps the profit from the 
transaction, . . . The sum demanded of him is not, there-
fore, strictly speaking, a tax or duty within the meaning 
of the Constitution. The money thus raised, though paid 
into the Treasury, is appropriated in advance to the uses 
of the statute, and does not go to the general support of 
the government.”

While there the exaction was sustained as an appropri-
ate element in a plan within the power of Congress “to 
regulate commerce with foreign nations,” no question was 
made of the standing of the shipowner to raise the ques-
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tion of the validity of the scheme and consequently of 
the exaction which was an incident of it.

It is inaccurate and misleading to speak of the exaction 
from processors prescribed by the challenged act as a tax, 
or to say that as a tax it is subject to no infirmity. A tax, 
in the general understanding of the term, and as used in 
the Constitution, signifies an exaction for the support of 
the Government. The word has never been thought to 
connote the expropriation of money from one group for 
the benefit of another. We may concede that the latter 
sort of imposition is constitutional when imposed to effec-
tuate regulation of a matter in which both groups are 
interested and in respect of which there is a power of legis-
lative regulation. But manifestly no justification for it 
can be found unless as an integral part of such regulation. 
The exaction cannot be wrested out of its setting, denomi-
nated an excise for raising revenue and legalized by ignor-
ing its purpose as a mere instrumentality for bringing 
about a desired end. To do this would be to shut our 
eyes to what all others than we can see and understand. 
Child Labor Tax Case, 259 U. S. 20, 37.

We conclude that the act is one regulating agricultural 
production; that the tax is a mere incident of such regula-
tion and that the respondents have standing to challenge 
the legality of the exaction.

It does not follow that as the act is not an exertion of the 
taxing power and the exaction not a true tax, the statute 
is void or the exaction uncollectible. For, to paraphrase 
what was said in the Head Money Cases (supra), p. 596, 
if this is an expedient regulation by Congress, of a subject 
within one of its granted powers, “and the end to be 
attained is one falling within that power, the act is not 
void, because, within a loose and more extended sense 
than was used in the Constitution,” the exaction is called 
a tax.
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Second. The Government asserts that even if the re-
spondents may question the propriety of the appropria-
tion embodied in the statute their attack must fail because 
Article I, § 8 of the Constitution authorizes the con-
templated expenditure of the funds raised by the tax. 
This contention presents the great and the controlling 
question in the case.8 We approach its decision with a 
sense of our grave responsibility to render judgment in 
accordance with the principles established for the govern-
ance of all three branches of the Government.

There should be no misunderstanding as to the func-
tion of this court in such a case. It is sometimes said that 
the court assumes a power to overrule or control the action 
of the people’s representatives. This is a misconception. 
The Constitution is the supreme law of the land ordained 
and established by the people. All legislation must con-
form to the principles it lays down. When an act of Con-
gress is appropriately challenged in the courts as not 
conforming to the constitutional mandate the judicial 
branch of the Government has only one duty,—to lay the 
article of the Constitution which is invoked beside the 
statute which is challenged and to decide whether the 
latter squares with the former. All the court does, or can 
do, is to announce its considered judgment upon the ques-

8 Other questions were presented and argued by counsel, but we 
do not consider or decide them. The respondents insist that the 
act in numerous respects delegates legislative power to the executive 
contrary to the principles announced in Panama defining Co. v. 
Ryan, 293 U. 8. 388, and Schechter Corp. v. United States, 295 U. S. 
495; that this unlawful delegation is not cured by the amending act 
of August 24, 1935; that the exaction is in violation of the due process 
clause of the Fifth Amendment since the legislation takes their 
property for a private use; that the floor tax is a direct tax and 
therefore void for lack of apportionment amongst the states, as 
required by Article I, § 9; and that the processing tax is wanting 
in uniformity and so violates Article I, § 8, clause one, of the 
Constitution.
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tion. The only power it has, if such it may be called, is 
the power of judgment. This court neither approves nor 
condemns any legislative policy. Its delicate and difficult 
office is to ascertain and declare whether the legislation is 
in accordance with, or in contravention of, the provisions 
of the Constitution ; and, having done that, its duty ends.9

The question is not what power the Federal Govern-
ment ought to have but what powers in fact have been 
given by the people. It hardly seems necessary to reiter-
ate that ours is a dual form of government ; that in every 
state there are two governments,—the state and the 
United States. Each State has all governmental powers 
save such as the people, by their Constitution, have con-
ferred upon the United States, denied to the States, or 
reserved to themselves. The federal union is a govern-
ment of delegated powers. It has only such as are ex-
pressly conferred upon it and such as are reasonably to be 
implied from those granted. In this respect we differ 
radically from nations where all legislative power, without 
restriction or limitation, is vested in a parliament or other 
legislative body subject to no restrictions except the dis-
cretion of its members.

Article I, § 8, of the Constitution vests sundry powers 
in the Congress. But two of its clauses have any bearing 
upon the validity of the statute under review.

The third clause endows the Congress with power “to 
regulate Commerce . . . among the several States.” De-
spite a reference in its first section to a burden upon, and 
an obstruction of the normal currents of commerce, the 
act under review does not purport to regulate transac-
tions in interstate or foreign10 commerce. Its stated pur-

9 Compare Adkins v. Children’s Hospital, 261 U. S. 525, 544; 
Massachusetts n . Mellon, 262 U. S. 447, 488.

° The enactment of protective tariff laws has its basis in the power 
to regulate foreign commerce. See Board of Trustees of the Uni-
versity of Illinois v. United States, 289 U. S. 48, 58.
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pose is the control of agricultural production, a purely 
local activity, in an effort to raise the prices paid the 
farmer. Indeed, the Government does not attempt to 
uphold the validity of the act on the basis of the com-
merce clause, which, for the purpose of the present case, 
may be put aside as irrelevant.

The clause thought to authorize the legislation,—the 
first,—confers upon the Congress power “to lay and col-
lect Taxes, Duties, Imposts and Excises, to pay the 
Debts and provide for the common Defence and general 
Welfare of the United States. . . It is not contended 
that this provision grants power to regulate agricultural 
production upon the theory that such legislation would 
promote the general welfare. The Government concedes 
that the phrase “to provide for the general welfare” qual-
ifies the power “to lay and collect taxes.” The view that 
the clause grants power to provide for the general wel-
fare, independently of the taxing power, has never been 
authoritatively accepted. Mr. Justice Story points out 
that if it were adopted “it is obvious that under color of 
the generality of the words, to ‘provide for the common 
defence and general welfare,’ the government of the 
United States is, in reality, a government of general and 
unlimited powers, notwithstanding the subsequent enum-
eration of specific powers.” 11 The true construction un-
doubtedly is that the only thing granted is the power to 
tax for the purpose of providing funds for payment of the 
nation’s debts and making provision for the general wel-
fare.

Nevertheless the Government asserts that warrant is 
found in this clause for the adoption of the Agricultural 
Adjustment Act. The argument is that Congress may ap-
propriate and authorize the spending of moneys for the 
“general welfare”; that the phrase should be liberally *

“Story, Commentaries on the Constitution of the United States, 
5th ed., Vol. I, § 907,
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construed to cover anything conducive to national wel-
fare; that decision as to what will promote such welfare 
rests with Congress alone, and the courts may not review 
its determination; and finally that the appropriation 
under attack was in fact for the general welfare of the 
United States.

The Congress is expressly empowered to lay taxes to 
provide for the general welfare. Funds in the Treasury 
as a result of taxation may be expended only through ap-
propriation. (Art. I, § 9, cl. 7.) They can never accom-
plish the objects for which they were collected unless the 
power to appropriate is as broad as the power to tax. The 
necessary implication from the terms of the grant is that 
the public funds may be appropriated “ to provide for the 
general welfare of the United States.” These words can-
not be meaningless, else they would not have been used. 
The conclusion must be that they were intended to limit 
and define the granted power to raise and to expend 
money. How shall they be construed to effectuate the 
intent of the instrument?

Since the foundation of the Nation sharp differences of 
opinion have persisted as to the true interpretation of the 
phrase. Madison asserted it amounted to no more than 
a reference to the other powers enumerated in the subse-
quent clauses of the same section; that, as the United 
States is a government of limited and enumerated powers, 
the grant of power to tax and spend for the general na-
tional welfare must be confined to the enumerated legis-
lative fields committed to the Congress. In this view the 
phrase is mere tautology, for taxation and appropriation 
are or may be necessary incidents of the exercise of any of 
the enumerated legislative powers. Hamilton, on the 
other hand, maintained the clause confers a power sepa-
rate and distinct from those later enumerated, is not re-
stricted in meaning by the grant of them, and Congress 
consequently has a substantive power to tax and to ap- 

43927* —36- 3
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propriate, limited only by the requirement that it shall 
be exercised to provide for the general welfare of the 
United States. Each contention has had the support of 
those whose views are entitled to weight. This court has 
noticed the question, but has never found it necessary to 
decide which is the true construction. Mr. Justice Story, 
in his Commentaries, espouses the Hamiltonian position.12 
We shall not review the writings of public men and com-
mentators or discuss the legislative practice. Study of 
all these leads us to conclude that the reading advocated 
by Mr. Justice Story is the correct one. While, therefore, 
the power to tax is not unlimited, its confines are set in 
the clause which confers it, and not in those of § 8 
which bestow and define the legislative powers of the 
Congress. It results that the power of Congress to au-
thorize expenditure of public moneys for public purposes 
is not limited by the direct grants of legislative power 
found in the Constitution.

But the adoption of the broader construction leaves the 
power to spend subject to limitations.

As Story says:
“The Constitution was, from its very origin, contem-

plated to be the frame of a national government, of spe-
cial and enumerated powers, and not of general and 
unlimited powers.”* 18

Again he says:
“A power to lay taxes for the common defence and gen-

eral welfare of the United States is not in common sense 
a general power. It is limited to those objects. It cannot 
constitutionally transcend them.” 14

That the qualifying phrase must be given effect all 
advocates of broad construction admit. Hamilton, in his

“Loe. cit. Chapter XIV, passim.
18 Log . cit. § 909.
tt Loc. cit. § 922.
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well known Report on Manufactures, states that the pur-
pose must be “general, and not local.”15 Monroe, an 
advocate of Hamilton’s doctrine, wrote: “Have Congress 
a right to raise and appropriate the money to any and to 
every purpose according to their will and pleasure? They 
certainly have not.”16 Story says that if the tax be not 
proposed for the common defence or general welfare, but 
for other objects wholly extraneous, it would be wholly 
indefensible upon constitutional principles.* 17 And he 
makes it clear that the powers of taxation and appropria-
tion extend only to matters of national, as distinguished 
from local welfare.

As elsewhere throughout the Constitution the section in 
question lays down principles which control the use of the 
power, and does not attempt meticulous or detailed direc-
tions. Every presumption is to be indulged in favor of 
faithful compliance by Congress with the mandates of the 
fundamental law. Courts are reluctant to adjudge any 
statute in contravention of them. But, under our frame 
of government, no other place is provided where the citi-
zen may be heard to urge that the law fails to conform to 
the limits set upon the use of a granted power. When 
such a contention comes here we naturally require a show-
ing that by no reasonable possibility can the challenged 
legislation fall within the wide range of discretion per-
mitted to the Congress. How great is the extent of that 
range, when the subject is the promotion of the general 
welfare of the United States, we hardly need remark. But, 
despite the breadth of the legislative discretion, our duty 
to hear and to render judgment remains. If the statute 
plainly violates the stated principle of the Constitution 
we must so declare.

“Works, Vol. Ill, p. 250.
18 Richardson, Messages and Papers of the Presidents, Vol. II, p. 167.
17 Loc. cit. p. 673.
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We are not now required to ascertain the scope of the 
phrase “ general welfare of the United States ” or to de-
termine whether an appropriation in aid of agriculture 
falls within it. Wholly apart from that question, another 
principle embedded in our Constitution prohibits the en-
forcement of the Agricultural Adjustment Act. The act 
invades the reserved rights of the states. It is a statutory 
plan to regulate and control agricultural production, a 
matter beyond the powers delegated to the federal govern-
ment. The tax, the appropriation of the funds raised, 
and the direction for their disbursement, are but parts of 
the plan. They are but means to an unconstitutional 
end.

From the accepted doctrine that the United States is a 
government of delegated powers, it follows that those not 
expressly granted, or reasonably to be implied from such 
as are conferred, are reserved to the states or to the people. 
To forestall any suggestion to the contrary, the Tenth 
Amendment was adopted.18 The same proposition, other-
wise stated, is that powers not granted are prohibited. 
None to regulate agricultural production is given, and 
therefore legislation by Congress for that purpose is for-
bidden.

It is an established principle that the attainment of a 
prohibited end may not be accomplished under the pre-
text of the exertion of powers which are granted.

“ Should Congress, in the execution of its powers, 
adopt measures which are prohibited by the constitution; 
or should Congress, under the pretext of executing its 
powers, pass laws for the accomplishment of objects not 
intrusted to the government; it would become the painful 
duty of this tribunal, should a case requiring such a de-

18The Tenth Amendment declares: “The powers not delegated 
to the United States by the Constitution, nor prohibited by it to the 
States, are reserved to the States respectively or to the people.”
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cision come before it, to say that such an act was not 
the law of the land.” McCulloch n . Maryland, 4 Wheat. 
316, 423.

“ Congress cannot, under the pretext of executing dele-
gated power, pass laws for the accomplishment of objects 
not entrusted to the Federal Government. And we accept 
as established doctrine that any provision of an act of 
Congress ostensibly enacted under power granted by the 
Constitution, not naturally and reasonably adapted to the 
effective exercise of such power but solely to the achieve-
ment of something plainly within power reserved to the 
States, is invalid and cannot be enforced.” Linder v. 
United States, 268 U. S. 5, 17.

These principles are as applicable to the power to lay 
taxes as to any other federal power. Said the court, in 
McCulloch v. Maryland, supra, 421:

“ Let the end be legitimate, let it be within the scope 
of the constitution, and all means which are appropriate, 
which are plainly adapted to that end, which are not pro-
hibited, but consist with the letter and spirit of the 
constitution, are constitutional.”

The power of taxation, which is expressly granted, may, 
of course, be adopted as a means to carry into operation 
another power also expressly granted. But resort to the 
taxing power to effectuate an end which is not legitimate, 
not within the scope of the Constitution, is obviously 
inadmissible.

“ Congress is not empowered to tax for those purposes 
which are within the exclusive province of the States.” 
Gibbons v. Ogden, 9 Wheat. 1, 199.

“ There are, indeed, certain virtual limitations, arising 
from the principles of the Constitution itself. It would 
undoubtedly be an abuse of the [taxing] power if so exer-
cised as to impair the separate existence and independent 
self-government of the States or if exercised for ends
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inconsistent with the limited grants of power in the Con-
stitution.” Veazie Bank v. Fenno, 8 Wall. 533, 541.

In the Child Labor Tax Case, 259 U. S. 20, and in Hill 
v. Wallace, 259 U. S. 44, this court had before it statutes 
which purported to be taxing measures. But their pur-
pose was found to be to regulate the conduct of manu-
facturing and trading, not in interstate commerce, but in 
the states,—matters not within any power conferred upon 
Congress by the Constitution—and the levy of the tax a 
means to force compliance. The court held this was not a 
constitutional use, but an unconstitutional abuse of the 
power to tax. In Linder v. United States, supra, we held 
that the power to tax could not justify the regulation of 
the practice of a profession, under the pretext of raising 
revenue. In United States v. Constantine, 296 U. S. 287, 
we declared that Congress could not, in the guise of a tax, 
impose sanctions for violation of state law respecting the 
local sale of liquor. These decisions demonstrate that 
Congress could not, under the pretext of raising revenue, 
lay a tax on processors who refuse to pay a certain price 
for cotton, and exempt those who agree so to do, with the 
purpose of benefiting producers.

Third. If the taxing power may not be used as the in-
strument to enforce a regulation of matters of state con-
cern with respect to which the Congress has no authority 
to interfere, may it, as in the present case, be employed 
to raise the money necessary to purchase a compliance 
which the Congress is powerless to command? The Gov-
ernment asserts that whatever might be said against the 
validity of the plan if compulsory, it is constitutionally 
sound because the end is accomplished by voluntary co-
operation. There are two sufficient answers to the con-
tention. The regulation is not in fact voluntary. The 
farmer, of course, may refuse to comply, but the price of 
such refusal is the loss of benefits. The amount offered 
is intended to be sufficient to exert pressure on him to
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agree to the proposed regulation.19 The power to confer 
or withhold unlimited benefits is the power to coerce or 
destroy. If the cotton grower elects not to accept the 
benefits, he will receive less for his crops; those who re-
ceive payments will be able to undersell him. The result 
may well be financial ruin. The coercive purpose and in-
tent of the statute is not obscured by the fact that it has 
not been perfectly successful. It is pointed out that, be-
cause there still remained a minority whom the rental 
and benefit payments were insufficient to induce to sur-
render their independence of action, the Congress has 
gone further and, in the Bankhead Cotton Act, used the 
taxing power in a more directly minatory fashion to com-
pel submission. This progression only serves more fully 
to expose the coercive purpose of the so-called tax imposed 
by the present act. It is clear that the Department of 
Agriculture has properly described the plan as one to 
keep a non-cooperating minority in line. This is coercion 
by economic pressure. The asserted power of choice is 
illusory.

In Frost Trucking Co. v. Railroad Comm’n, 271 U. S. 
583, a state act was considered which provided for super-
vision and regulation of transportation for hire by automo-
bile on the public highways. Certificates of convenience 
and necessity were to be obtained by persons desiring 
to use the highways for this purpose. The regulatory

" U. S. Dept, of Agriculture, Agricultural Adjustment, p. 9. “ Ex-
perience of cooperative associations and other groups has shown 
that without such Government support, the efforts of the farmers 
to band together to control the amount of their product sent to 
market are nearly always brought to nothing. Almost always, under 
such circumstances, there has been a noncooperating minority, which, 
refusing to go along with the rest, has stayed on the outside and 
tried to benefit from the sacrifices the majority has made. ... It 
is to keep this noncooperating minority in line, or at least prevent 
it from doing harm to the majority, that the power of the Govern-
ment has been marshaled behind the adjustment programs.”
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commission required that a private contract carrier should 
secure such a certificate as a condition of its operation. 
The effect of the commission’s action was to transmute the 
private carrier into a public carrier. In other words, the 
privilege of using the highways as a private carrier for 
compensation was conditioned upon his dedicating his 
property to the quasi-public use of public transportation. 
While holding that the private carrier was not obliged to 
submit himself to the condition, the commission denied 
him the privilege of using the highways if he did not do 
so. The argument was, as here, that the carrier had a 
free choice. This court said, in holding the act as con-
strued unconstitutional:

“ If so, constitutional guaranties, so carefully safe-
guarded against direct assault, are open to destruction by 
the indirect but no less effective process of requiring a 
surrender, which, though, in form voluntary, in fact lacks 
none of the elements of compulsion. Having regard to 
form alone, the act here is an offer to the private carrier 
of a privilege, which the state may grant or deny, upon a 
condition, which the carrier is free to accept or reject. In 
reality, the carrier is given no choice, except a choice be-
tween the rock and the whirlpool,—an option to forego a 
privilege which may be vital to his livelihood or submit 
to a requirement which may constitute an intolerable bur-
den.” (p. 593.)

But if the plan were one for purely voluntary co-oper-
ation it would stand no better so far as federal power is 
concerned. At best it is a scheme for purchasing with 
federal funds submission to federal regulation of a subject 
reserved to the states.

It is said that Congress has the undoubted right to ap-
propriate money to executive officers for expenditure 
under contracts between the government and individuals; 
that much of the total expenditures is so made. But ap-
propriations and expenditures under contracts for proper
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governmental purposes cannot justify contracts which are 
not within federal power. And contracts for the reduc-
tion of acreage and the control of production are outside 
the range of that power. An appropriation to be ex-
pended by the United States under contracts calling for 
violation of a state law clearly would offend the Consti-
tution. Is a statute less objectionable which authorizes 
expenditure of federal moneys to induce action in a field 
in which the United States has no power to intermeddle? 
The Congress cannot invade state jurisdiction to compel 
individual action; no more can it purchase such action.

We are referred to numerous types of federal appropri-
ation which have been made in the past, and it is asserted 
no question has been raised as to their validity. We need 
not stop to examine or consider them. As was said in 
Massachusetts v. Mellon, supra (p. 487):

. as an examination of the acts of Congress will 
disclose, a large number of statutes appropriating or in-
volving the expenditure of moneys for non-federal pur-
poses have been enacted and carried into effect.”

As the opinion points out, such expenditures have not 
been challenged because no remedy was open for testing 
their constitutionality in the courts.

We are not here concerned with a conditional appropri-
ation of money, nor with a provision that if certain con-
ditions are not complied with the appropriation shall no 
longer be available. By the Agricultural Adjustment Act 
the amount of the tax is appropriated to be expended only 
in payment under contracts whereby the parties bind 
themselves to regulation by the Federal Government. 
There is an obvious difference between a statute stating 
the conditions upon which moneys shall be expended and 
one effective only upon assumption of a contractual obli-
gation to submit to a regulation which otherwise could 
not be enforced. Many examples pointing the distinction 
might be cited. We are referred to appropriations in aid
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of education, and it is said that no one has doubted the 
power of Congress to stipulate the sort of education for 
which money shall be expended. But an appropriation to 
an educational institution which by its terms is to become 
available only if the beneficiary enters into a contract to 
teach doctrines subversive of the Constitution is clearly 
bad. An affirmance of the authority of Congress so to 
condition the expenditure of an appropriation would tend 
to nullify all constitutional limitations upon legislative 
power.

But it is said that there is a wide difference in another 
respect, between compulsory regulation of the local affairs 
of a state’s citizens and the mere making of a contract 
relating to their conduct; that, if any state objects, it may 
declare the contract void and thus prevent those under the 
state’s jurisdiction from complying with its terms. The 
argument is plainly fallacious. The United States can 
make the contract only if the federal power to tax and to 
appropriate reaches the subject matter of the contract. If 
this does reach the subject matter, its exertion cannot be 
displaced by state action. To say otherwise is to deny the 
supremacy of the laws of the United States; to make them 
subordinate to those of a State. This would reverse the 
cardinal principle embodied in the Constitution and sub-
stitute one which declares that Congress may only effec-
tively legislate as to matters within federal competence 
when the States do not dissent.

Congress has no power to enforce its commands on the 
farmer to the ends sought by the Agricultural Adjustment 
Act. It must follow that it may not indirectly accomplish 
those ends by taxing and spending to purchase compli-
ance. The Constitution and the entire plan of our gov-
ernment negative any such use of the power to tax and to 
spend as the act undertakes to authorize. It does not 
help to declare that local conditions throughout the na-
tion have created a situation of national concern; for this
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is but to say that whenever there is a widespread similar-
ity of local conditions, Congress may ignore constitu-
tional limitations upon its own powers and usurp those 
reserved to the states. If, in lieu of compulsory regula-
tion of subjects within the states’ reserved jurisdiction, 
which is prohibited, the Congress could invoke the taxing 
and spending power as a means to accomplish the same 
end, clause 1 of § 8 of Article I would become the 
instrument for total subversion of the governmental 
powers reserved to the individual states.

If the act before us is a proper exercise of the federal 
taxing power, evidently the regulation of all industry 
throughout the United States may be accomplished by 
similar exercises of the same power. It would be possible 
to exact money from one branch of an industry and pay it 
to another branch in every field of activity which lies 
within the province of the states. The mere threat of 
such a procedure might well induce the surrender of 
rights and the compliance with federal regulation as the 
price of continuance in business. A few instances will 
illustrate the thought.

Let us suppose Congress should determine that the 
farmer, the miner or some other producer of raw mate-
rials is receiving too much for his products, with conse-
quent depression of the processing industry and idleness 
of its employes. Though, by confession, there is no 
power vested in Congress to compel by statute a lowering 
of the prices of the raw material, the same result might be 
accomplished, if the questioned act be valid, by taxing 
the producer upon his output and appropriating the pro-
ceeds to the processors, either with or without conditions 
imposed as the consideration for payment of the subsidy.

We have held in Schechter Poultry Corp. v. United 
States, 295 U. S. 495, that Congress has no power to regu-
late wages and hours of labor in a local business. If the 
petitioner is right, this very end may be accomplished by
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appropriating money to be paid to employers from the 
federal treasury under contracts whereby they agree to 
comply with certain standards fixed by federal law or by 
contract.

Should Congress ascertain that sugar refiners are not 
receiving a fair profit, and that this is detrimental to the 
entire industry, and in turn has its repercussions in trade 
and commerce generally, it might, in analogy to the pres-
ent law, impose an excise of two cents a pound on every 
sale of the commodity and pass the funds collected to such 
refiners, and such only, as will agree to maintain a certain 
price.

Assume that too many shoes are being manufactured 
throughout the nation; that the market is saturated, the 
price depressed, the factories running half-time, the em-
ployes suffering. Upon the principle of the statute in 
question Congress might authorize the Secretary of Com-
merce to enter into contracts with shoe manufacturers 
providing that each shall reduce his output and that the 
United States will pay him a fixed sum proportioned to 
such reduction, the money to make the payments to be 
raised by a tax on all retail shoe dealers or their customers.

Suppose that there are too many garment workers in 
the large cities; that this results in dislocation of the 
economic balance. Upon the principle contended for an 
excise might be laid on the manufacture of all garments 
manufactured and the proceeds paid to those manufac-
turers who agree to remove their plants to cities having 
not more than a hundred thousand population. Thus, 
through the .asserted power of taxation, the federal gov-
ernment, against the will of individual states, might com-
pletely redistribute the industrial population.

A possible result of sustaining the claimed federal power 
would be that every business group which thought itself 
under-privileged might demand that a tax be laid on its 
vendors or vendees, the proceeds to be appropriated to the 
redress of its deficiency of income.
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These illustrations are given, not to suggest that any 
of the purposes mentioned are unworthy, but to demon-
strate the scope of the principle for which the Govern-
ment contends; to test the principle by its applications; 
to point out that, by the exercise of the asserted power, 
Congress would, in effect, under the pretext of exercising 
the taxing power, in reality accomplish prohibited ends. 
It cannot be said that they envisage improbable legisla-
tion. The supposed cases are no more improbable than 
would the present act have been deemed a few years 
ago.

Until recently no suggestion of the existence of any such 
power in the Federal Government has been advanced. 
The expressions of the framers of the Constitution, the 
decisions of this court interpreting that instrument, and 
the writings of great commentators will be searched in 
vain for any suggestion that there exists in the clause un-
der discussion or elsewhere in the Constitution, the 
authority whereby every provision and every fair impli-
cation from that instrument may be subverted, the inde-
pendence of the individual states obliterated, and the 
United States converted into a central government exer-
cising uncontrolled police power in every state of the 
Union, superseding all local control or regulation of the 
affairs or concerns of the states.

Hamilton himself, the leading advocate of broad inter-
pretation of the power to tax and to appropriate for the 
general welfare, never suggested that any power granted 
by the Constitution could be used for the destruction of 
local self-government in the states. Story countenances 
no such doctrine. It seems never to have occurred to 
them, or to those who have agreed with them, that the gen-
eral welfare of the United States, (which has aptly been 
termed “ an indestructible Union, composed of indestruc-
tible States,”) might be served by obliterating the con-
stituent members of the Union. But to this fatal conclu-
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sion the doctrine contended for would inevitably lead. 
And its sole premise is that, though the makers of the 
Constitution, in erecting the federal government, intended 
sedulously to Emit and define its powers, so as to reserve 
to the states and the people sovereign power, to be wielded 
by the states and their citizens and not to be invaded by 
the United States, they nevertheless by a single clause 
gave power to the Congress to tear down the barriers, to 
invade the states’ jurisdiction, and to become a parliament 
of the whole people, subject to no restrictions save such as 
are self-imposed. The argument when seen in its true 
character and in the light of its inevitable results must be 
rejected.

Since, as we have pointed out, there was no power in 
the Congress to impose the contested exaction, it could 
not lawfully ratify or confirm what an executive officer 
had done in that regard. Consequently the Act of 1935 
does not affect the rights of the parties.

The judgment is
Affirmed.

Mr . Justi ce  Stone , dissenting.

I think the judgment should be reversed.
The present stress of widely held and strongly ex-

pressed differences of opinion of the wisdom of the 
Agricultural Adjustment Act makes it important, in the 
interest of clear thinking and sound result, to emphasize 
at the outset certain propositions which should have con-
trolling influence in determining the validity of the Act. 
They are:

1. The power of courts to declare a statute unconsti-
tutional is subject to two guiding principles of decision 
which ought never to be absent from judicial conscious-
ness. One is that courts are concerned only with the 
power to enact statutes, not with their wisdom. The 
other is that while unconstitutional exercise of power
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by the executive and legislative branches of the govern-
ment is subject to judicial restraint, the only check upon 
our own exercise of power is our own sense of self-re-
straint. For the removal of unwise laws from the stat-
ute books appeal lies not to the courts but to the ballot 
and to the processes of democratic government.

2. The constitutional power of Congress to levy an 
excise tax upon the processing of agricultural products 
is not questioned. The present levy is held invalid, not 
for any want of power in Congress to lay such a tax to 
defray public expenditures, including those for the gen-
eral welfare, but because the use to which its proceeds 
are put is disapproved.

3. As the present depressed state of agriculture is na-
tion wide in its extent and effects, there is no basis for 
saying that the expenditure of public money in aid of 
farmers is not within the specifically granted power of 
Congress to levy taxes to “ provide for the . . . general 
welfare.” The opinion of the Court does not declare 
otherwise.

4. No question of a variable tax fixed from time to time 
by fiat of the Secretary of Agriculture, or of unauthorized 
delegation of legislative power, is now presented. The 
schedule of rates imposed by the Secretary in accordance 
with the original command of Congress has since been 
specifically adopted and confirmed by Act of Congress, 
which has declared that it shall be the lawful tax. Act 
of August 24, 1935, 49 Stat. 750. That is the tax which 
the government now seeks to collect. Any defects there 
may have been in the manner of laying the tax by the 
Secretary have now been removed by the exercise of the 
power of Congress to pass a curative statute validating an 
intended, though defective, tax. United States v. Heins- 
zen & Co., 206 U. S. 370; Graham & Foster v. Goodcell, 
282 U. S. 409; cf. Milliken v. United States, 283 U. S. 15. 
The Agricultural Adjustment Act as thus amended de-
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dares that none of its provisions shall fail because others 
are pronounced invalid.

It is with these preliminary and hardly controverted 
matters in mind that we should direct our attention to the 
pivot on which the decision of the Court is made to turn. 
It is that a levy unquestionably within the taxing power 
of Congress may be treated as invalid because it is a step 
in a plan to regulate agricultural production and is thus 
a forbidden infringement of state power. The levy is not 
any the less an exercise of taxing power because it is in-
tended to defray an expenditure for the general welfare 
rather than for some other support of government. Nor 
is the levy and collection of the tax pointed to as effecting 
the regulation. While all federal taxes inevitably have 
some influence on the internal economy of the states, it 
is not contended that the levy of a processing tax upon 
manufacturers using agricultural products as raw material 
has any perceptible regulatory effect upon either their 
production or manufacture. The tax is unlike the pen-
alties which were held invalid in the Child Labor Tax 
Case, 259 U. S. 20, in Hill v. Wallace, 259 U. S. 44, in 
Linder v. United States, 268 U. S. 5, 17, and in United 
States v. Constantine, 296 U. S. 287, because they were 
themselves the instruments of regulation by virtue of 
their coercive effect on matters left to the control of the 
states. Here regulation, if any there be, is accomplished 
not by the tax but by the method by which its proceeds 
are expended, and would equally be accomplished by any 
like use of public funds, regardless of their source.

The method may be simply stated. Out of the avail-
able fund payments are made to such farmers as are will-
ing to curtail their productive acreage, who in fact do so 
and who in advance have filed their written undertaking 
to do so with the Secretary of Agriculture. In saying that 
this method of spending public moneys is an invasion of 
the reserved powers of the states, the Court does not assert
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that the expenditure of public funds to promote the gen-
eral welfare is not a substantive power specifically dele-
gated to the national government, as Hamilton and Story 
pronounced it to be. It does not deny that the expendi-
ture of funds for the benefit of farmers and in aid of a 
program of curtailment of production of agricultural prod-
ucts, and thus of a supposedly better ordered national 
economy, is within the specifically granted power. But 
it is declared that state power is nevertheless infringed by 
the expenditure of the proceeds of the tax to compensate 
farmers for the curtailment of their cotton acreage. 
Although the farmer is placed under no legal compulsion 
to reduce acreage, it is said that the mere offer of compen-
sation for so doing is a species of economic coercion which 
operates with the same legal force and effect as though the 
curtailment were made mandatory by Act of Congress. 
In any event it is insisted that even though not coercive 
the expenditure of public funds to induce the recipients to 
curtail production is itself an infringement of state power, 
since the federal government cannot invade the domain 
of the states by the “ purchase ” of performance of acts 
which it has no power to compel.

Of the assertion that the payments to farmers are coer-
cive, it is enough to say that no such contention is pressed 
by the taxpayer, and no such consequences were to be 
anticipated or appear to have resulted from the adminis-
tration of the Act. The suggestion of coercion finds no 
support in the record or in any data showing the actual 
operation of the Act. Threat of loss, not hope of gain, is 
the essence of economic coercion. Members of a long 
depressed industry have undoubtedly been tempted to 
curtail acreage by the hope of resulting better prices and 
by the proffered opportunity to obtain needed ready 
money. But there is nothing to indicate that those who 
accepted benefits were impelled by fear of lower prices if 
they did not accept, or that at any stage in the operation

43927°—36----- 6
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of the plan a farmer could say whether, apart from the 
certainty of cash payments at specified times, the advan-
tage would lie with curtailment of production plus com-
pensation, rather than with the same or increased acreage 
plus the expected rise in prices which actually occurred. 
Although the Agricultural Adjustment Act was put into 
operation in June, 1933, the official reports of the De-
partment of Agriculture show that 6,343,000 acres of pro-
ductive cotton land, 14% of the total, did not participate 
in the plan in 1934, and 2,790,000 acres, 6% of the total, 
did not participate in 1935. Of the total number of farms 
growing cotton, estimated at 1,500,000, 33% in 1934 and 
13% in 1935 did not participate.

It is significant that in the congressional hearings on 
the bill that became the Bankhead Act, 48 Stat. 598, as 
amended by Act of June 20, 1934, 48 Stat. 1184, which 
imposes a tax of 50% on all cotton produced in excess of 
limits prescribed by the Secretary of Agriculture, there 
was abundant testimony that the restriction of cotton 
production attempted by the Agricultural Adjustment 
Act could not be secured without the coercive provisions 
of the Bankhead Act. See Hearing before Committee on 
Agriculture, U. S. Senate, on S. 1974, 73rd Cong., 2nd 
Sess.; Hearing before Committee on Agriculture, U. S. 
House of Representatives, on H. R. 8402, 73rd Cong., 2nd 
Sess. The Senate and House Committees so reported, 
Senate Report No. 283, 73rd Cong., 2nd Sess., p. 3; House 
Report No. 867, 73rd Cong., 2nd Sess., p. 3. The Report 
of the Department of Agriculture on the administration 
of the Agricultural Adjustment Act (February 15, 1934 
to December 31, 1934), p. 50, points out that the Bank- 
head Act was passed in response to a strong sentiment in 
favor of mandatory production control “ that would pre-
vent noncooperating farmers from increasing their own 
plantings in order to capitalize upon the price advances 
that had resulted from the reductions made by contract
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signers.”1 The presumption of constitutionality of a 
statute is not to be overturned by an assertion of its co-
ercive effect which rests on nothing more substantial than 
groundless speculation.

It is upon the contention that state power is infringed 
by purchased regulation of agricultural production that 
chief reliance is placed. It is insisted that, while the Con-
stitution gives to Congress, in specific and unambiguous 
terms, the power to tax and spend, the power is subject to 
limitations which do not find their origin in any express 
provision of the Constitution and to which other ex-
pressly delegated powers are not subject.

The Constitution requires that public funds shall be 
spent for a .defined purpose, the promotion of the gen-
eral welfare. Their expenditure usually involves pay-
ment on terms which will insure use by the selected re-
cipients within the limits of the constitutional purpose. 
Expenditures would fail of their purpose and thus lose 
their constitutional sanction if the terms of payment 
were not such that by their influence on the action of 
the recipients the permitted end would be attained. The 
power of Congress to spend is inseparable from persua-
sion to action over which Congress has no legislative 
control. Congress may not command that the science of 
agriculture be taught in state universities. But if it 
would aid the teaching of that science by grants to state 
institutions, it is appropriate, if not necessary, that the 
grant be on the condition, incorporated in the Morrill 
Act, 12 Stat. 503, 26 Stat. 417, that it be used for the 
intended purpose. Similarly it would seem to be com-
pliance with the Constitution, not violation of it, for the 
government to take and the university to give a con-
tract that the grant would be so used. It makes no dif-

1 Whether coercion was the sole or the dominant purpose of the 
Bankhead Act, or whether the act was designed also for revenue or 
other legitimate ends, there is no occasion to consider now.
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ference that there is a promise to do an act which the 
condition is calculated to induce. Condition and prom-
ise are alike valid since both are in furtherance of the 
national purpose for which the money is appropriated.

These effects upon individual action, which are but in-
cidents of the authorized expenditure of government 
money, are pronounced to be themselves a limitation 
upon the granted power, and so the time-honored prin-
ciple of constitutional interpretation that the granted 
power includes all those which are incident to it is re-
versed. “Let the end be legitimate,” said the great Chief 
Justice, “let it be within the scope of the Constitution, 
and all means which are appropriate, which are plainly 
adapted to that end, which are not prohibited, but con-
sist with the letter and spirit of the Constitution, are 
constitutional.” McCulloch v. Maryland, 4 Wheat. 316, 
421. This cardinal guide to constitutional exposition 
must now be re-phrased so far as the spending power of 
the federal government is concerned. Let the expendi-
ture be to promote the general welfare, still, if it is need-
ful in order to insure its use for the intended purpose to 
influence any action which Congress cannot command 
because within the sphere of state government, the ex-
penditure is unconstitutional. And taxes otherwise law-
fully levied are likewise unconstitutional if they are ap-
propriated to the expenditure whose incident is con-
demned.

Congress through the Interstate Commerce Commission 
has set aside intrastate railroad rates. It has made and 
destroyed intrastate industries by raising or lowering 
tariffs. These results are said to be permissible because 
they are incidents of the commerce power and the power 
to levy duties on imports. See Minnesota Rate Cases, 230 
U. S. 352; Shreveport Case, 234 U. S. 342; Board of Trus-
tees of the University of Illinois v. United States, 289 
U. S. 48. The only conclusion to be drawn is that re-



85UNITED STATES v. BUTLER.

Stone, J., dissenting.1

suits become lawful when they are incidents of those 
powers but unlawful when incident to the similarly 
granted power to tax and spend.

Such a limitation is contradictory and destructive of the 
power to appropriate for the public welfare, and is in-
capable of practical application. The spending power of 
Congress is in addition to the legislative power and not 
subordinate to it. This independent grant of the power 
of the purse, and its very nature, involving in its exercise 
the duty to insure expenditure within the granted power, 
presuppose freedom of selection among divers ends and 
aims, and the capacity to impose such conditions as will 
render the choice effective. It is a contradiction in terms 
to say that there is power to spend for the national wel-
fare, while rejecting any power to impose conditions rea-
sonably adapted to the attainment of the end which alone 
would justify the expenditure.

The limitation now sanctioned must lead to absurd 
consequences. The government may give seeds to farm-
ers, but may not condition the gift upon their being 
planted in places where they are most needed or even 
planted at all. The government may give money to the 
unemployed, but may not ask that those who get it shall 
give labor in return, or even use it to support their fam-
ilies. It may give money to sufferers from earthquake, 
fire, tornado, pestilence or flood, but may not impose con-
ditions—health precautions designed to prevent the 
spread of disease, or induce the movement of population 
to safer or more sanitary areas. All that, because it is 
purchased regulation infringing state powers, must be 
left for the states, who are unable or unwilling to supply 
the necessary relief. The government may spend its 
money for vocational rehabilitation, 48 Stat. 389, but it 
may not, with the consent of all concerned, supervise the 
process which it undertakes to aid. It may spend its 
money for the suppression of the boll weevil, but may
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not compensate the farmers for suspending the growth of 
cotton in the infected areas. It may aid state reforesta-
tion and forest fire prevention agencies, 43 Stat. 653, but 
may not be permitted to supervise their conduct. It may 
support rural schools, 39 Stat. 929, 45 Stat. 1151, 48 Stat. 
792, but may not condition its grant by the requirement 
that certain standards be maintained. It may appropri-
ate moneys to be expended by the Reconstruction Fi-
nance Corporation “ to aid in financing agriculture, com-
merce and industry,” and to facilitate “ the exportation 
of agricultural and other products.” Do all its activities 
collapse because, in order to effect the permissible pur-
pose, in myriad ways the money is paid out upon terms 
and conditions which influence action of the recipients 
within the states, which Congress cannot command? The 
answer would seem plain. If the expenditure is for a na-
tional public purpose, that purpose will not be thwarted 
because payment is on condition which will advance that 
purpose. The action which Congress induces by pay-
ments of money to promote the general welfare, but which 
it does not command or coerce, is but an incident to a 
specifically granted power, but a permissible means to a 
legitimate end. If appropriation in aid of a program of 
curtailment of agricultural production is constitutional, 
and it is not denied that it is, payment to farmers on con-
dition that they reduce their crop acreage is constitutional. 
It is not any the less so because the farmer at his own 
option promises to fulfill the condition.

That the governmental power of the purse is a great one 
is not now for the first time announced. Every student 
of the history of government and economics is aware of 
its magnitude and of its existence in every civilized gov-
ernment. Both were well understood by the framers of 
the Constitution when they sanctioned the grant of the 
spending power to the federal government, and both were 
recognized by Hamilton and Story, whose views of the
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spending power as standing on a parity with the other 
powers specifically granted, have hitherto been generally 
accepted.

The suggestion that it must now be curtailed by judicial 
fiat because it may be abused by unwise use hardly rises 
to the dignity of argument. So may judicial power be 
abused. “The power to tax is the power to destroy,” but 
we do not, for that reason, doubt its existence, or hold that 
its efficacy is to be restricted by its incidental or collateral 
effects upon the states. See Veazie Bank v. Fenno, 8 Wall. 
533; McCray n . United States, 195 U. S. 27; compare 
Magnano Co. v. Hamilton, 292 U. S. 40. The power to 
tax and spend is not without constitutional restraints. 
One restriction is that the purpose must be truly national. 
Another is that it may not be used to coerce action left 
to state control. Another is the conscience and patriotism 
of Congress and the Executive. “It must be remembered 
that legislators are the ultimate guardians of the liberties 
and welfare of the people in quite as great a degree as 
the courts.” Justice Holmes, in Missouri, Kansas & Texas 
Ry. Co. v. May, 194 U. S. 267, 270.

A tortured construction of the Constitution is not to be 
justified by recourse to extreme examples of reckless con-
gressional spending which might occur if courts could 
not prevent — expenditures which, even if they could be 
thought to effect any national purpose, would be possible 
only by action of a legislature lost to all sense of public 
responsibility. Such suppositions are addressed to the 
mind accustomed to believe that it is the business of 
courts to sit in judgment on the wisdom of legislative 
action. Courts are not the only agency of government 
that must be assumed to have capacity to govern. Con-
gress and the courts both unhappily may falter or be 
mistaken in the performance of their constitutional duty. 
But interpretation of our great charter of government 
which proceeds on any assumption that the responsibility 
for the preservation of our institutions is the exclusive
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concern of any one of the three branches of government, 
or that it alone can save them from destruction is far 
more likely, in the long run, “to obliterate the constituent 
members” of “an indestructible union of indestructible 
states” than the frank recognition that language, even 
of a constitution, may mean what it says: that the power 
to tax and spend includes the power to relieve a nation-
wide economic maladjustment by conditional gifts of 
money.

Mr . Justice  Brandeis  and Mr . Just ice  Cardozo  join 
in this opinion.

UNITED STATES v. SAFETY CAR HEATING & 
LIGHTING CO.*

CERTIORARI TO THE CIRCUIT COURT OF APPEALS FOR THE 
THIRD CIRCUIT.

No. 75. Argued December 20, 1935.—Decided January 6, 1936.

A patent-owner began suit in 1912 to restrain infringements and for 
damages and profits. The litigation was pending on February 25, 
1913, the effective date of the Sixteenth Amendment, and March 1, 
1913, the effective date of the first statute enacted under it, and 
was continued for many years thereafter during which the patent-
owner obtained a decree finally sustaining the patent followed by 
a decree on accounting, of which a definite part was for profits 
received by the infringer before March 1, 1913, and the remainder 
for profits received thereafter, the claim for damages having been 
waived. Pending an appeal by the infringer involving the extent 
of his liability, a compromise occurred (1925) in which the patent-
owner accepted a smaller amount in satisfaction of the judgment. 
Held:

1. The profits thus received accrued to the patent-owner and 
became taxable as his income, at the time of the settlement and 
liquidation. P. 93.

* Together with No. 76, Rogers, Collector of Internal Revenue, v. 
Safety Car Heating & Lighting Co. Certiorari to the Circuit Court 
of Appeals for the Third Circuit.
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2. There is no ground for treating the profits from the in-
fringements committed prior to March 1, 1913, as having accrued 
to the patent-owner before that date and as being therefore excepted 
from taxation by the Act of October 3, 1913 and later Revenue 
Acts. P. 94.

3. The Treasury Regulation classifying claims that existed un-
conditionally on March 1, 1913, as nontaxable income, “although 
actually recovered or received subsequent to that date,” was im-
pliedly ratified by Congress by the passage of Revenue Acts 
without sign of disapproval. P. 94.

4. This regulation implies that conditional or contingent claims, 
though they may have had an inchoate existence before March 1, 
1913, are to be taxed when they become unconditional. P. 95.

5. A claim of a patent-owner to profits received by an in-
fringer, while its validity and amount remain uncertain, is not 
property transmuted into capital, but rather is contingent income. 
P. 96.

6. The claim of a patent-owner against an infringer for dam-
ages, like a claim for the infringer’s profits, is too contingent and 
uncertain to have a determinable market value while the validity 
of the patent is unsettled and contested and while the factors of 
damage are conjectural. P. 97.

7. The claim in this case cannot be treated as one for damages, 
since the taxpayer abandoned his claim against the infringer for 
damages and recovered profits. P. 97.

8. This case must be distinguished from one where the basis of 
the claim is an injury to capital, with the result that the recovery 
is never income, no matter when collected. P. 98.

9. Congress has power to tax income which accrued after the 
adoption of the Sixteenth Amendment through the liquidation and 
settlement of a claim which was inchoate, but remained uncertain 
and contested, before the effective date of the Amendment. P. 98.

10. The acceptance in settlement of less than the claim involves 
no loss deductible by the taxpayer, where from its origin up to the 
time of settlement the claim was uncertain and contested. P. 99.

76 F. (2d) 133, reversed.

Certiorari , 296 U. S. 555, to review judgments affirm-
ing judgments of the District Court in two cases,—one 
an action against the United States to recover money 
paid as income taxes, 5 F. Supp. 276, and the other an 
action to recover a payment from the Collector.
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Mr. J. P. Jackson, with whom Solicitor General Reed, 
Assistant Attorney General Wideman and Mr. James W. 
Morris were on the brief, for petitioners.

Mr. Thomas G. Haight, with whom Messrs. Robert H. 
Montgomery, Henry T. Stetson, and James O. Wynn 
were on the brief, for respondent.

Mr . Justice  Cardozo  delivered the opinion of the 
Court.

The respondent claims a refund of income taxes under 
the Revenue Act of 1926. The petitioner in one of the 
cases (No. 75) is the United States, a defendant in the 
court below. The petitioner in the other (No. 76) is the 
Collector of Internal Revenue for the Fifth District of 
New Jersey.

Since 1907, the taxpayer, respondent, has been the 
owner of the Creveling patent for an improvement in the 
electric lighting equipment of railway passenger cars. It 
brought suit in 1912 against the United States Light & 
Heating Company to restrain an infringement of the 
patent, and for an accounting of damages and profits. 
The suit was pending on February 25, 1913, the effective 
date of the Sixteenth Amendment, and on March 1, 1913, 
the effective date of the first statute enacted thereunder. 
Act of October 3, 1913, c. 16, 38 Stat. 114, 166, 168, 172, 
174.*  The accused infringer contested its liability for in-

* With reference to every corporation subject thereto, that act pro-
vides as follows : “ The tax herein imposed shall be computed upon 
its entire net income accrued within each preceding calendar year end-
ing December thirty-first : Provided, however, That for the year ending 
December thirty-first, nineteen hundred and thirteen, said tax shall 
be imposed upon its entire net income accrued within that portion 
of said year from March first to December thirty-first, both dates 
inclusive, to be ascertained by taking five-sixths of its entire net 
income for said calendar year: ... ” 38 Stat. 174.
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fringement as well as its liability for damages and profits. 
Not till 1915 was the capital fact of an infringement de-
termined. On February 15, 1915, there was entered in 
the District Court an interlocutory decree for an injunc-
tion, which was affirmed by the Circuit Court of Appeals 
in July of the same year. An accounting followed before 
a Master and continued for eight years. On that account-
ing the complainant waived any recovery for damages, 
and confined its claim to the profits received by the in-
fringer. On May 26, 1923, the Master filed his report in 
which he found that there was due to the complainant for 
profits received by the infringer between January 1, 1909 
and April 30, 1914, the sum of $501,180.32. Of this 
award, a large part ($436,137.41) was for profits appli-
cable to the period before March 1, 1913. The report was 
confirmed by the District Court on October 10, 1923, at 
which time the infringing defendant was in the hands of 
receivers. A final decree followed in October, 1924, the 
award being adjudged to constitute a superior lien upon 
the assets of the infringer then held by a successor. Cross-
appeals were carried to the Court of Appeals for the Sec-
ond Circuit, the complainant contending that the award 
was too small, the infringer and its successor contending 
that the award was too large and that error had been 
committed also in the declaration of the lien. While the 
appeals were undetermined, the complainant accepted a 
settlement in May, 1925, after thirteen years of litigation, 
whereby it received from the infringer the sum of $200,- 
000 in satisfaction of the judgment. After deducting the 
expenses incurred in connection with the suit ($23,- 
468.05), the net amount collected was $176,531.95, of 
which part ($153,621.72) is attributable to acts of in-
fringement before March 1, 1913, and part to such acts 
thereafter.

In May, 1926, the taxpayer filed its income tax return 
for 1925, showing a net income for that year of $1,473,-
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187.13, and a tax due thereon of $172,610.19, which has 
been paid. It did not include in the return any part of 
the proceeds of the patent litigation ($176,531.95), nor 
did it claim any deduction for loss resulting from the set-
tlement. Thereupon the Commissioner made a deficiency 
determination of $22,162.07, plus interest, the additional 
tax due after adding the net proceeds of the settlement 
to the income of the year. Two claims for refund fol-
lowed. The first, filed in March, 1929, was for $69,729.18. 
The taxpayer took the ground that as a result of the set-
tlement it had sustained a loss of $536,378.28, which 
through error it had failed to deduct in making its return 
and in paying the tax thereunder. Its books were kept 
on the accrual basis. The second of the two claims, filed 
in July, 1930, was for an additional refund in the amount 
of $19,970.82. In this the taxpayer took the ground that 
in determining the gross income for 1925 the Commis-
sioner had erred by including that part of the proceeds 
of the settlement attributable to acts of infringement be-
fore March, 1913. Both claims were rejected by the Com-
missioner. The taxpayer then sued, making the United 
States the defendant with reference to the first claim and 
the Collector the defendant with reference to the second.

In the suit against the United States the District Court 
found that the taxpayer’s claim for damages on account 
of so much of the infringement as had occurred before 
March 1, 1913, had a “market value” on that date of 
$436,137.41, the profits of the infringer up to that time 
as reported by the Master. From this the court concluded 
that in the year 1925 there had been a deductible loss of 
the difference between $436,137.41 and the sum of $174,- 
040.62, a like proportion of the $200,000 actually recov-
ered. The tax upon this difference ($262,096.79) was 
$34,072.58. The taxpayer received an award of judgment 
for that amount with interest. 5 F. Supp. 276. In the 
suit against the Collector, the District Court held that
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such portion of the net settlement as was allocable to acts 
of infringement before March 1, 1913 ($153,621.72), had 
accrued to the taxpayer in advance of that date, and was 
therefore to be treated as capital, not taxable as income 
for the year when the settlement was made. The taxpayer 
received an award of judgment for the tax on that amount 
(i. e., for $24,732.90) with interest.

The Circuit Court of Appeals for the Third Circuit 
affirmed the judgments in both suits. 76 F. (2d) 133. To 
fix more precisely the taxable quality of contested and 
contingent choses in action belonging to a taxpayer be-
fore March 1, 1913, writs of certiorari issued from this 
court.

First. Congress intended, with exceptions not now im-
portant, to lay a tax upon the proceeds of claims or choses 
in action for the recovery of profits, unless the right to 
such recovery existed unconditionally on March 1, 1913, 
the effective date of the first statute under the Sixteenth 
Amendment.

The tax imposed on the respondent was laid under the 
Revenue Act of 1926 (c. 27, 44 Stat. 9), which includes 
in gross income (§ 213 (a)) gains on profits “from any 
source whatever.” We have said of that Act that it re-
veals in its provisions an intention on the part of Con-
gress to reach “ pretty much every sort of income sub-
ject to the federal power.” Helvering v. Stockholms 
Enskilda Bank, 293 U. S. 84, 89. There is no denial that 
profits owing to a patentee by the infringer of a patent 
are income within the meaning of the statute, unless 
withdrawn from that category by the date of the infringe-
ment. Cf. T. R. 45, Art. 52; T. R. 62, Art. 51; T. R. 65, 
Art. 50; T. R. 69, Art. 50; Commissioner v. & A. Woods 
Machine Co., 57 F. (2d) 635.

Until July, 1915, the existence of any liability was 
contested and uncertain. The amount remained con-
tested and uncertain until May, 1925, when there was a
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settlement of the liability reported by the Master. Then 
for the first time the profits flowing from the infringe-
ment became taxable as income. North American Oil 
Consolidated v. Burnet, 286 U. S. 417, 423; Lucas n . 
American Code Co., 280 U. S. 445, 451, 452; Lucas v. 
North Texas Lumber Co., 281 U. S. 11; Burnet v. Huff, 
288 U. S. 156. The respondent admits this to be true 
to the extent that the acts of infringement were later 
than February, 1913. The argument seems to be, how-
ever, that accrual has a different meaning when applied 
to income generated by acts committed earlier. But 
plainly the respondent’s exemption, if it exists, will have 
to rest upon some other basis. A claim for profits so 
contingent and indefinite as to lack the quality of ac-
crued income in March, 1913, cannot have had the qual-
ity of such income before that time, its existence and 
extent being then equally uncertain. Ohly an arbitrary 
dichotomy could bring us to the conclusion that part of 
the recovery was income to the taxpayer as of the date of 
payment or collection and part as of the date of the 
underlying wrong. The respondent, to prevail, must be 
able to make out that though the profits were income in 

* their entirety as of May, 1925, there was an intention of 
the Congress that part of this income, the part attribut-
able to acts before March, 1913, should be excluded from 
the reckoning.

We find no disclosure of that intention in the provisions 
of the statute, and none in the history of other acts be-
fore it. The first statute following the Sixteenth Amend-
ment laid a tax, as we have seen, on the entire net income 
“ accrued ” within each calendar year, the impost being 
coupled with a proviso that for the year 1913 what was to 
be taxed should be the entire net income “ accrued ” with-
in that portion of the year from March 1 to the end. Def-
initeness of meaning was given to that and later acts by 
Treasury Regulations. Article 90 of Regulations 62,
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adopted in 1922, provides: “Any claim existing uncondi-
tionally on March 1, 1913, whether presently payable or 
not, and held by a taxpayer prior to March 1, 1913, 
whether evidenced by writing or not ” does “ not consti-
tute taxable income, although actually recovered or re-
ceived subsequent to such date.” This provision appears 
without change of form in all Treasury Regulations 
adopted since that time. T. R. 65, Art. 90; T. R. 69, Art. 
90; T. R. 74, Art. 91; T. R. 77, Art. 90. It appears 
with unimportant verbal differences in earlier regulations. 
T. R. 45, Art. 87, as amended by T. D. 3206, 5 Cum. Bui. 
116. A claim existing “ unconditionally ” would include a 
claim for interest on a bond or for rent under a lease. A 
claim existing conditionally can have no better illustration 
than is found in a claim to recover an infringer’s profits. 
Cf. 0. D. 917, 4 Cum. Bui. 142; O. D. 1141, 5 Cum. Bui. 
134; S. M. 2285, HI-2 Cum. Bui. 87, 89, 90, disapproving 
I. T. 1294, 1-1 Cum. Bui. 111. Nor does the case for the 
Government stand upon the regulations alone without 
confirmatory evidence. By clear implication the regula-
tions have been ratified by Congress, which has passed 
Revenue Acts at frequent intervals thereafter without a 
sign of disapproval. “ Congress must be taken to have 
been familiar with the existing administrative interpreta-
tion.” McFeely v. Commissioner, 296 U. S. 102; Zeller- 
bach Paper Co. v. Helvering, 293 U. S. 172, 179, 180., 
Claims existing unconditionally before March 1, 1913, be-
ing thus excluded from the tax, the plain meaning of the 
regulation is that conditional or contingent claims, though 
they may have had an inchoate existence before March 1, 
1913, are to be taxed when they are shorn of their condi-
tional or contingent quality and become unconditional or 
absolute. So far as the problem to be solved depends upon 
the intention of the Congress in the enactment of the stat-
ute,, the result is hardly doubtful.
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Whatever obscurity exists has its origin, one may be-
lieve, in a not uncommon confusion of the rule with the 
exception. There is a tendency now and again to look 
upon March 1,1913 as fixing a point of time when claims 
of every kind, no matter how contingent, became trans-
muted into capital, at least for taxing purposes. This is 
far from the truth, as the acceptance by Congress of the 
foregoing regulations sufficiently attests. The intention 
has rather been that, with exceptions specially declared 
or dependent upon considerations of established methods 
of accounting, every form of income accruing fully or un-
conditionally after February, 1913, shall contribute to the 
Treasury, though it had a potential existence for years 
before its capacity to fructify. As already suggested, per-
ception of this intention has been clouded by exceptions, 
actual or seeming, which have been so insulated and em-
phasized as to be taken for the rule itself. Thus, Congress 
has now provided (see, e. g., Revenue Act of 1916, c. 463, 
§ 2 (a), 39 Stat. 756, 757; Revenue Act of 1921, c. 135, 
§ 201, 42 Stat. 224, 228; Revenue Act of 1926, c. 27, § 201, 
44 Stat. 9, 10) that dividends may be distributed exempt 
from the tax to the extent that they are made out of 
earnings or profits accumulated before March 1, 1913. 
The exemption is “ a concession to the equity of stock-
holders ” (Lynch v. Hornby, 247 U. S. 339, 346; Helvering 
v. Canfield, 291 U. S. 163, 167), and had no existence un-
der the pioneer statute, the Act of 1913, a dividend, irre-
spective of its source, being then taxable altogether. 
Lynch v. Hornby, supra. So Congress has now provided 
(see e. g., Revenue Act of 1924, c. 232, 43 Stat. 253, 259, 
§ 204 (11) (b); supra, § 204 (b); Revenue Act of 1926, 
supra, § 204 (b)) that in computing gain or loss from the 
sale or other disposition of property acquired before 
March 1, 1913, the base shall be the cost or the value on 
that day, whichever is the greater. See also, Revenue 
Act of 1916, supra, § 2 (c); Revenue Act of 1921, supra,
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§ 202 (b) (1). Cf. Merchants’ L. & T. Co. v. Smietanka, 
255 U. S. 509; Goodrich v. Edwards, 255 U. S. 527. We 
are not unmindful of cases in which a like formula was 
applied without the aid of statute. Lynch v. Turrish, 247 
U. S. 221; Doyle v. Mitchell Bros. Co., 247 U. S. 179; 
Hays v. Gauley Mountain Coal Co., 247 U. S. 189; and 
cf. MacLaughlin v. Alliance Insurance Co., 286 U. S. 244, 
251. They do not rule the case at hand. In those cases 
and others like them assets that were capital in February, 
1913, had been converted into cash thereafter. Coal lands 
and timber lands and timber had been sold by an owner 
in the ordinary course of business. By the practice of 
merchants a stock in trade is capital according to its in-
ventory value. Hays n . Gauley Mt. Coal Co., supra, at 
p. 193. Nothing of the kind is here. The case is not 
helped by speaking of the claim as “ property.” The 
question is whether it is property that has been trans-
muted into capital. In February, 1913, the chose in action 
now assessed was not a part of the respondent’s capital as 
merchants or other business men would understand the 
term. Cf. North American Oil Consolidated v. Burnet, 
supra. At best it was contingent income, the income of 
the future. It had no inventory value, much less a value 
quoted in the market. Whether it would ever be worth 
anything was still unknown and unknowable. The answer 
was not given for many years thereafter.

The argument is pressed upon us that the claim col-
lected by the respondent is to be viewed as one for dam-
ages rather than as one for profits, and that in the aspect 
of a claim for damages it had a “ market value ” ascertain-
able at the commencement of the suit and later. There 
are two reasons, if not more, why the argument must fail. 
In the first place, the respondent made an election to 
abandon any claim for damages and to confine itself to 
the profits received by the infringer. The amount of 
these profits was unknown at the commencement of the 

43927°—36—7
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suit and must needs have remained unknown in advance 
of an accounting. To determine what the respondent got 
we are to consider what it did, and not what it could have 
had if it had made another choice. In the second place, 
a claim for damages like one for an infringer’s profits is 
too contingent and uncertain to have a determinable mar-
ket value when the validity of the patent is unsettled and 
contested and the factors making up the damage are 
arrived at by conjecture. Sinclair Refining Co. v. Jenkins 
Petroleum Co., 289 U. S. 689, 697. Cf. Heiner n . Crosby, 
24 F. (2d) 191; Walter v. Duffy, 287 Fed. 41. There is 
significance in the fact that the estimate of the damage 
in the claim filed with the Commissioner exceeded by 
nearly $300,000 the estimate of the damage accepted at 
the trial.

The case comes down to this: On February 28, 1913, 
the respondent had a contested claim for profits which if 
prosecuted effectively would ripen into income. That 
claim would not have been capital if it had been acquired 
for the first time on March 1, 1913. It was not turned 
into capital because it had been acquired earlier. Edwards 
n . Keith, 224 Fed. 585; 231 Fed. 110; Workman n . Com-
missioner, 41 F. (2d) 139. Before March 1, 1913, and 
afterwards, it was continuously the same thing until re-
duced to judgment and collected. The case is not to be 
confused with one where the basis of the suit is an injury 
to capital, with the result that the recovery is never in-
come, no matter when collected. Examples of such a 
claim are Saunders v. Commissioner, 29 F. (2d) 834, and 
Heiner v. Hewes, 30 F. (2d) 787, cited by the taxpayer. 
Buffalo Union Furnace Co. v. Helvering, 72 F. (2d) 399, 
is perhaps upon the border line, the claim being not for 
profits, but for recovery of out of pocket expenses. Con-
fining it to its peculiar facts, we do not read it as incon-
sistent with the views herein expressed.

Second. Congress was not restrained by express or im-
plied restrictions of the Federal Constitution from giving
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effect to its intention and levying a tax upon the proceeds 
of the settlement.

In February, 1913, if our analysis of the facts is accu-
rate, there was a contested and contingent claim for 
profits, not fairly to be characterized as income for that 
year or earlier. In 1925, this inchoate and disputed claim 
became consummate and established. It was now some-
thing more than a claim. It was income fully accrued, 
and taxable as such. Till then the patentee had its 
capital, the patent, and an expectancy of income, or in-
come, more accurately, in the process of becoming. 
Thereafter it had something different. No doubt the in-
come thus accrued derived sustenance and value from 
the soil of past events. We do not identify the seed with 
the fruit that it will yield.

Income within the meaning of the Sixteenth Amend-
ment is the fruit that is bom of capital, not the potency 
of fruition. With few exceptions, if any, it is income as 
the word is known in the common speech of men. Lynch 
v. Hornby, supra, p. 344. When it is that, it may be 
taxed, though it was in the making long before. Mac- 
Laughlin v. Alliance Ins. Co., supra, at pp. 249, 250; 
Taft v. Bowers, 278 U. S. 470; Helvering v. Canfield, 
supra. Cf. Lucas v. Alexander, 279 U. S. 573, 577, 578; 
Towne v. Eisner, 245 U. S. 418; Eisner v. Macomber, 
252 U. S. 189, 206, 207. If exceptions are to be allowed 
in exceptional conditions, they are inapplicable here.

Third. The taxpayer is not entitled to a deduction on 
the basis of a difference between the value of the chose 
in action on March 1, 1913, or at any other time and the 
proceeds of collection.

(a) At the time of the settlement, the amount of the 
infringer’s liability was contested as it had been before, 
the outcome of the contest being uncertain as long as the 
appeal was pending. The respondent chose to forego a 
large portion of the judgment in the belief that com-
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promise was prudent. For all that appears, if com-
promise had been rejected, the judgment would have been 
so reduced as to make the recovery even less. True the 
respondent insists that the fear of a reduction was not 
the motive for the settlement. The motive is said to 
have been the fear that the judgment, even if not reduced, 
might not be susceptible of collection. On the other 
hand, the infringer may have viewed the prospects dif-
ferently. We have no means of ascertaining whose fore-
cast was the better. What we know is that there was 
a compromise through which patentee and infringer sur-
rendered rights and opportunities.

(b) The value of the chose in action, uncertain at the 
time of settlement, was even more uncertain in February, 
1913. Unpredictable vicissitudes might reduce it to a 
nullity. The patent might be adjudged invalid. The in-
fringer might become insolvent. In the earlier years as in 
the later ones the supposed profits of the business might 
have evaporated as the result of neglect or incapacity. 
Not till the report by the Master and its confirmation by 
the court could the recovery be estimated with even 
approximate correctness. There is no contention by the 
respondent that the value of the judgment was greater 
at that time than it was a few months later at the date of 
the settlement in the face of an appeal.

The conclusion is inescapable that the acceptance of 
the settlement did not involve a loss of income, still less 
a loss of capital.

Fourth. The taxpayer is not entitled to a refund of the 
proportion of the settlement attributable to the profits of 
the infringer before the effective date of the Sixteenth 
Amendment.

This conclusion follows without need for elaboration 
from what has been said in this opinion as to the distinc-
tion between capital and income.

The judgments are
Reversed.
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Mr . Justi ce  Sutherl and , Mr . Justice  Butle r , and 
Mr . Justi ce  Roberts  are of opinion that the judgments 
should be affirmed. The claim of respondent was a valid 
one, constituting property prior to March 1, 1913. It not 
only had an ascertainable value at that time, but a value 
which was actually ascertained and found as a fact by the 
trial judge and affirmed by the court below. Since there 
is evidence in the record to support these concurrent find-
ings, we are not at liberty to set them aside. The case 
clearly falls within the principle of Doyle v. Mitchell 
Brothers Co., 247 U. S. 179; Lucas v. Alexander, 279 U. S. 
573, and other cases which might be cited. Certainly 
promissory notes, bonds, shares of stock and valid claims 
arising upon contract or in tort may be capital as dis-
tinguished from income, quite as much as a stock of goods 
or other tangible property. And quite as certainly, it is 
not necessary that these intangibles should have a mar-
ket value or an inventory value. It is enough that they 
have an ascertainable value at the statutory time fixed.

MOOR v. TEXAS & NEW ORLEANS RAILROAD CO.

CERTIORARI TO THE CIRCUIT COURT OF APPEALS FOR THE 
FIFTH CIRCUIT.

No. 49. Argued December 10, 1935.—Decided January 13, 1936.

1. A mandatory injunction is not granted as a matter of right, but 
is granted or refused in the exercise of a sound judicial discretion. 
P. 105.

2. Plaintiff sought a mandatory injunction to compel a railroad to 
accept shipments of cotton upon which the tax imposed by the 
Cotton Control Act of April 21, 1934, had not been paid and which, 
therefore, by the terms of that statute, the carrier was forbidden 
to transport. The plaintiff claimed the statute was unconstitu-
tional, and resorted to equity upon the ground that, if he could not 
move his cotton to market, he would suffer a large financial loss,
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the amount of which could not be determined accurately, and that 
he had no adequate remedy at law, and would be obliged to file 
many suits against railroads for refusal to accept shipments. The 
showing as to his financial condition was, however, general and 
meagre, and it did not appear that he could not have obtained the 
money necessary to move the cotton as he had done in respect of 
earlier consignments. Refusal to grant a mandatory injunction was 
sustained as within the District Court’s discretion by the Circuit 
Court of Appeals. Held that there is no ground for certiorari. 
P. 105.

Writ of certiorari dismissed.

Certiora ri  was granted in this case, 295 U. S. 728, to 
review a decree of the court below which affirmed the 
decree of the District Court refusing an injunction and 
dismissing the bill in a suit to compel the railroad com-
pany to accept a shipment of baled cotton. The deci-
sion below is reported, 75 F. (2d) 386.

Messrs. Thornton Hardie and Henry E. Hackney, with 
whom Messrs. Garner W. Green and Ben R. Howell were 
on the brief, for petitioner.

Mr. Ben C. Dey, with whom Messrs. J. H. Tallichet, 
Maury Kemp, and M. Nagle were on the brief, for re-
spondent.

By leave of Court, briefs of amici curiae were filed by 
Messrs. Marcellus Green, Garner W. Green, and Forrest 
B. Jackson, and Messrs. Ralph W. Malone, George E. 
Seay, and Henry Moore, Jr., for reversal of the judgment.

Solicitor General Reed, by leave of Court, argued on 
behalf of the United States, as amicus curiae, for affirm- 
ance of the judgment. With him on the brief were As- 
sistant Attorney General Wideman and Messrs. Sewall 
Key, A. H. Feller, J. Paul Jackson, Francis A. LeSourd, 
Arnold Raum, Charles A. Horsky, Mastin G. White, and 
H. Stewart McDonald, Jr.
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Per  Curiam .

Lee Moor brought this suit on October 23, 1934, for a 
mandatory injunction to compel the Texas and New Or-
leans Railroad Company to transport ten bales of cotton 
from Clint, Texas, to New Orleans. The company had 
refused to transport the bales because of the lack of the 
bale tags required by the Cotton Control Act of April 21, 
1934 (§§ 10, 14, 48 Stat. 598, 604). Moor contended that 
the statute was void, as an attempt to regulate the pro-
duction of cotton contrary to the provisions of the Fifth 
and Tenth Amendments of the Constitution of the United 
States. On final hearing, the District Court did not rule 
upon the constitutional question but denied the injunction 
and dismissed the complaint upon the ground that it had 
not been shown that the plaintiff would suffer irreparable 
injury for which he had no adequate remedy at law. The 
Circuit Court of Appeals affirmed the decree, 75 F. (2d) 
386, and certiorari was granted.

The complaint alleged that the plaintiff was the owner 
of more than 3500 acres of land in El Paso County, Texas; 
that the encumbrances and the taxes and charges assessed 
for water were such as to require that he raise and sell 
annually 2000 bales of cotton for at least ten cents a 
pound net, or lose his land through foreclosure proceed-
ings; that his cotton would have no value unless it could 
be transported to cotton markets; that the Cotton Con-
trol Act imposed a tax of fifty per centum of the average 
central market price per pound of lint cotton and in no 
event less than five cents per pound; that having ginned 
about 1000 bales of cotton, and being under the financial 
necessity of selling them, which was impossible under the 
statute unless he procured bale tags showing that the 
cotton was exempt or the tax had been paid, he had 
sought, under duress, and had obtained tax exemption cer-
tificates for 855^ bales, the entire amount to which he 
was entitled; that he would raise and gin a total of about 
2500 bales, each of the average weight of 500 pounds,
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during the year 1934, and had already ginned 1833 bales; 
that he had tendered, without the required tags, ten bales 
to the Southern Pacific Railroad Company for shipment 
to New York and ten bales to the defendant for shipment 
to New Orleans, but shipment had been refused solely 
by reason of the absence of the tags; that the average 
central market price of lint cotton was about twelve cents 
per pound, and, if transported, his cotton would be worth 
about $60 a bale, and the tax would be about $30 a bale; 
that if he was not permitted to move his cotton in inter-
state commerce he would suffer damage to the extent at 
least of $60,000, but that it would be impossible to deter-
mine the amount of damage accurately; that he had no 
adequate remedy at law and would be required to file a 
large number of suits based upon the refusal, of the rail-
road companies to accept shipments. The complaint was 
not verified.

On October 25, 1934, the defendant moved to dismiss 
the complaint, invoking the provisions of the Act as a 
valid enactment, and on the same day the defendant 
answered to the same effect.

The case was tried on October 30 and November 5, 
1934. Plaintiff made two “trial amendments” which 
somewhat amplified the allegations of his complaint. De-
fendant admitted the truth of substantially all the allega-
tions except those relating to duress in connection with 
plaintiff’s application for exemption certificates and as 
to the amount of his allotment, those as to future ship-
ments, and those containing legal conclusions as to the 
invalidity of the Act and the tax which it imposed.

The trial court received evidence. Plaintiff did not ap-
pear as a witness. The manager of his farm testified gen-
erally as to its cotton production, the market for cotton, 
and plaintiff’s inability to sell or move his cotton without 
the bale tags; that the average central market price of 
cotton was about twelve cents a pound, or $60 a bale of 
500 pounds; that plaintiff had borrowed $50,000 to finish 
harvesting his cotton, mortgaging his 855 bales as security
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for that loan, which had been liquidated; and that plain-
tiff’s financial condition was such that it was necessary 
for him to realize on his cotton. Another witness testi-
fied as to general market conditions. No testimony was 
offered for the defendant.

The allegations of the complaint with respect to plain-
tiff’s financial necessities, as a ground for equitable inter-
vention, were of the most general character and the evi-
dence in that relation was general and meagre. There 
were general statements as to encumbrances and expenses, 
without any showing of details. Apparently, plaintiff had 
disposed of the 855 exempt bales and there was no show-
ing that he could not have obtained the money necessary 
to move the remaining bales. The trial court concluded 
that plaintiff had failed to make a case for equitable relief 
and should be left to his legal remedy.

The Circuit Court of Appeals, in affirming the decree, 
rested its decision upon the established principle that a 
mandatory injunction is not granted as a matter of right, 
but is granted or refused in the exercise of a sound judi-
cial discretion. Morrison v. Work, 266 U. S. 481, 490.

In this view of the record, and of the discretion which 
the trial court was entitled to exercise, the writ of cer-
tiorari was improvidently granted and it is dismissed.

Writ dismissed.
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HELVERING, COMMISSIONER OF INTERNAL 
REVENUE, v. SALVAGE.*

CERTIORARI TO THE CIRCUIT COURT OF APPEALS FOR THE 
SECOND CIRCUIT.

No. 173. Argued December 20, 1935.—Decided January 13, 1936.

1. Upon appeal from an order of the Board of Tax Appeals sustain-
ing a tax assessment, the Circuit Court of Appeals should confine 
itself to grounds which were presented to or considered by the 
Board. P. 108.

2. Stock of a corporation worth more than par was acquired from 
it by the taxpayer upon payment of par value in cash and in 
further consideration of an option to the corporation to repurchase 
part of the shares at par and of the taxpayer’s agreement not to 
compete with the corporation in business. Held:

(1) That the taxpayer’s failure to report the profit at the 
time in his income tax return, due to an innocent mistake, did not 
estop him, when measuring the gain from a disposition of the 
shares in a later year, from claiming that their market value at 
time of purchase was greater than the cash price he had paid for 
them. P. 109.

(2) That the market value of the shares subject to the option 
of repurchase was necessarily limited to $100 per share. P. 109.

76 F. (2d) 112, affirmed.

Certiorari  (cross-writs), 296 U. S. 557, to review a 
judgment reversing an order of the Board of Tax Appeals.

Assistant Solicitor General Bell, with whom Solicitor 
General Reed, Assistant Attorney General Wideman and 
Mr. John R. Benney were on the brief, for the Com-
missioner.

Mr. John G. Jackson, with whom Messrs. William H. 
White, Jr., and George B. Brooks were on the brief, for 
Salvage.

* Together with No. 280, Salvage v. Helvering, Commissioner of 
Internal Revenue. Certiorari to the Circuit Court of Appeals for the 
Second Circuit.



HELVERING v. SALVAGE. 107

106 Opinion of the Court.

Mr . Justice  Mc Reynolds  delivered the opinion of the 
Court.

These cross writs bring up a judgment of the Circuit 
Court of Appeals, 2nd Circuit, which disapproved a de-
ficiency assessment for 1929 income; and authorized 
recovery for overpayment below the taxpayer’s claim.

The petition for certiorari in No. 173 asserts: “ The 
question is—Whether the taxpayer is estopped to claim 
that the difference between the market value of the 1,500 
shares as of December 30, 1922 and their cost to him 
constituted taxable income to him for 1922; and hence 
that the fair market value of these shares, and not their 
cost, is the basis to be used in measuring the gain from 
the disposition of the shares in 1929, no income from 
the transaction having been reported in 1922.”

The points to be urged in No. 280 are stated thus— 
“ The Circuit Court of Appeals erred: (1) In holding 
that the cost base of the preferred stock of American 
Viscose Corporation redeemed in 1929 was to be arrived 
at by taking as the fair market value of The Viscose 
Company stock the sum of $100 per share, insofar as the 
five-sevenths of said stock which was subject to the op-
tion to repurchase was concerned. (2) In making a find-
ing as to the value of said optioned stock.”

Prior to 1922, Salvage, the taxpayer, bought twenty- 
five shares, Viscose Company stock. He paid $166.66 for 
each one—for all $4166.66. In December, 1922, he ac-
quired from the corporation 1500 shares for which he paid 
$100 per share ($150,000) and entered into an obligation 
to refrain from competing business, etc. Also, he agreed 
that during 1923 the corporation might repurchase five- 
sevenths of 1500 shares at par; during 1924, four- 
sevenths, etc. Intrinsically (when unincumbered) a share 
of the company stock was then worth $1164.70.

Later during 1922, all these shares (1525) were ex-
changed for 6100 preferred shares, redeemable at $110,
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and 7625 common shares, American Viscose Corporation. 
The basis of exchange was four preferred and five common 
shares of new stock for one share of old. The taxpayer’s 
return for 1922 (not in evidence) showed no gain from 
these transactions.

During 1929, American Viscose Corporation redeemed 
its preferred shares at $110; Salvage received $671,000. 
His return for that year disclosed as net capital gain the 
difference between that sum and $154,166.66, total outlay 
for the 1525 converted shares. Upon this, he paid the 
assessed tax. Apparently, he supposed apportionment be-
tween preferred and common stock of their total cost was 
impossible or unnecessary; also that no taxable gain arose 
before return of his entire outlay.

Upon an audit, the Commissioner ruled that proper ap-
portionment of the total cost—$154,166.66—could be 
made. He assigned thirty-seven -J- per cent, to the pre-
ferred and sixty-two -|- per cent, to the common shares 
and made a deficiency assessment of $12,005.38. There-
upon, the taxpayer claimed, first that in 1922 each Viscose 
Company share was fairly worth $1164.70 and with that 
as the base, no taxable gain arose upon redemption of 
the preferred stock. Also that he had overpaid to the 
extent of $63,750. Second, that apportionment of the 
cost of both between preferred and common shares was 
impracticable and no taxable gain could arise prior to 
recovery of the full outlay.

Upon these conflicting claims, the Board of Tax Ap-
peals took the matter. There the Commissioner asserted 
correctness of his action; he presented no affirmative de-
fense; set up no claim of estoppel because of the tax-
payer’s failure properly to report 1922 gain.

The Board held the difference between the true value 
of Viscose Company shares and the price paid by the tax-
payer was not compensation for services; also that the
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deficiency assessment was properly made. Estoppel was 
neither presented nor considered.

The court below held that the consideration for the Vis-
cose Company stock acquired in 1922 was $100 per share, 
plus the covenants to resell five-sevenths at par, etc. and 
not to engage in competing business. Also that the base 
cost for estimating capital gain in 1929 was the fair mar-
ket value in 1922 of the shares then held. And since the 
corporation had the right to repurchase at par, the mar-
ket value of five-sevenths did not exceed $100 per share. 
Further, that the failure to disclose 1922 taxable gain ap-
parently resulted from innocent mistake of law; there was 
no false representation of fact; nothing gave support to 
the claim of estoppel. The cause was remanded for ascer-
tainment of the amount of the overpayment.

We find no reason to disagree with the judgment of the 
court.

The defense of estoppel was not before the Board. Un-
der what we regard as the correct practice, General Utili-
ties & Operating Co. v. Helvering, 296 U. S. 200, the court 
should have passed the point. Furthermore, the facts dis-
closed give it no support.

Considering the option to repurchase at par, outstand-
ing in 1922, there could be no proper finding of fair mar-
ket value at that time in excess of $100 per share. In the 
circumstances, the court did not err in so holding.

Pertinent Treasury Regulations, rulings and judicial 
opinions are adequately pointed out by the court’s 
opinion.

The judgment is affirmed. The cause will be remanded 
for further proceedings.

Affirmed-
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RICKERT RICE MILLS, INC. v. FONTENOT, COL-
LECTOR OF INTERNAL REVENUE.*

CERTIORARI TO THE CIRCUIT COURT OF APPEALS FOR THE 
FIFTH CIRCUIT.

No. 577. Argued December 16, 17, 1935.—Decided January 13, 1936.

1. The infirmities of the Agricultural Adjustment Act, 1933, which 
were the basis of decision in United States v. Butler, ante, p. 1, 
holding it unconstitutional, were not cured by the Amendatory Act 
of August 24, 1935. The so-called tax exacted of processors still 
lacks the quality of a true tax, and remains a means for effectu-
ating the regulation of agricultural production,—a matter not 
within the powers of Congress. P. 112.

2. The Court has no occasion to discuss or decide in this case the 
question whether § 21 (d) of the Amended Act affords an adequate 
remedy at law for the recovery of money unconstitutionally exacted 
of a processor. P. 112.

3. In suits by processors to restrain a collector from assessing and 
collecting “processing taxes” pursuant to the Agricultural Adjust-
ment Act, 1933, as amended by the Act of August 24, 1935, this 
Court, in granting writs of certiorari, restrained the collection upon 
the condition that the petitioners pay the amounts of the accruing 
taxes to a depositary, to be withdrawn only upon the further order 
of this Court. The exaction of the statute having been found un-
constitutional, held that the impounded funds should be returned 
to petitioners without regard to the adequacy of the remedy under 
§ 21 (d) of the Amended Act for recovery of taxes collected, since 
the petitioners have not paid those funds as taxes to the collector 
and cannot now be required to do so, nor can collection be enforced 
by distraint. P. 112.

Decrees of the District Court vacated.

Certiora ri , 296 U. S. 569, to the Circuit Court of Ap-
peals after denial by that court of applications for injunc-

* Together with No. 578, Dore v. Fontenot; No. 579, United Rice 
Milling Products Co. v. Fontenot; No. 580, Baton Rouge Rice Mid, 
Inc. n . Fontenot; No. 581, Simon v. Fontenot; No. 585, Levy Rice 
Milling Co. y. Fontenot; No. 586, Farmers Rice Milling Co. v. Fon-
tenot; and No. 587, Noble-Trotter Rice Milling Co. v. Fontenot—all 
on writs of certiorari to the Circuit Court of Appeals for the Fifth 
Circuit.
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tions, pending appeal, in suits brought by processors of 
rice against the respondent collector to enjoin assessment 
and collection of processing taxes under the Agricultural 
Adjustment Act as amended. The District Court had 
dismissed the bills. The decrees of this Court provide 
for return of moneys impounded under its orders; vacate 
the decrees of the District Court, and remand the cases 
to that court for entry of decrees of injunction.

Messrs. John P. Bullington and Homer L. Bruce, with 
whom Messrs. Ralph J. Schwarz, Morris B. Redmann, 
and C. A. McCoy were on the brief, for petitioners.

Assistant Attorney General Wideman, with whom At-
torney General Cummings, Solicitor General Reed, 
Messrs. Sewall Key, Norman D. Keller, J. Paul Jackson, 
Lucius A. Buck, Mastin G. White, Prew Savoy, and Miss 
Helen R. Carloss were on the brief, for respondent.

By leave of Court, briefs of amid curiae were filed as 
follows: Messrs. Nathan L. Miller, John W. Davis, and 
William R. Perkins, on behalf of Hygrade Food Products 
Corp, et al.; Messrs. Charles B. Rugg, Frank J. Morley, 
Thomas Nelson Perkins, and Warren F. Farr, on behalf 
of General Mills, Inc., et al.; Mr. John E. Hughes, on 
behalf of American Nut Co., Inc., et al.; and Messrs. 
James S. Y. Ivins, Kingman Brewster, Percy W. Phillips, 
0. R. Folsom-Jones, Richard B. Barker, and John Ward 
Cutler,—all in support of the petitioners.

Mr . Justice  Robert s delivered the opinion of the 
Court.

This is one of eight companion cases.1 They were con-
solidated for hearing by the District Court. It will be 
sufficient briefly to state the facts in No. 577: *

xThe others are: 578, Dore v. Fontenot; 579, United Rice Milling 
Products Co., Inc. v. Fontenot; 580, Baton Rouge Rice Mill, Inc. v. 
Fontenot; 581, Simon v. Fontenot; 585, Levy Rice Milling Co., Inc. 
v. Fontenot; 586, Farmers Rice Milling Co., Inc. v. Fontenot, and 
587, Noble-Trotter Rice Milling Co., Inc. v. Fontenot.
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The petitioner, a processor of rice, filed its bill in the 
District Court for Eastern Louisiana, to restrain the re-
spondent from assessing or collecting taxes levied for the 
month of September, 1935, and subsequent months, pur-
suant to the Agricultural Adjustment Act, 1933,2 as 
amended by the Act of August 24,1935.3 The bill charges 
the exaction is unconstitutional and alleges the respond-
ent threatens collection by distraint, which will cause ir-
reparable injury, as the petitioner has no adequate remedy 
at law to recover what may be collected. A preliminary 
injunction was sought. The respondent filed a motion to 
dismiss, citing Revised Statutes 3224 and § 21 (a) of the 
amended Agricultural Adjustment Act as prohibiting re-
straint of collection, and also asserting that the petitioner 
had a plain, adequate, and complete remedy at law. The 
court refused an interlocutory injunction and entered a 
decree dismissing the bill. Appeal was perfected to the 
Circuit Court of Appeals. The District Judge refused to 
grant an injunction pending the appeal. Application to 
the Circuit Court of Appeals for such an injunction was 
denied upon the view that the petitioner had an adequate 
remedy at law and the statute deprived the court of juris-
diction to restrain collection.

In praying a writ of certiorari the petitioner asserted 
that by reason of the provisions of § 21 (d) it would be 
impossible to recover taxes collected, even though the 
act were unconstitutional, since the section forbids re-
covery except upon a showing of facts not susceptible of 
proof. This court granted the writ and restrained collec-
tion of the tax upon condition that the petitioner should 
pay the amount of the accruing taxes to a depository, to 
the joint credit of petitioner and respondent, such funds 
to be withdrawn only upon the further order of the court.

2 C. 25, 48 Stat. 31.
3 C. 641, 49 Stat. 750.
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The cause was advanced for hearing and has been fully 
argued on the questions of the constitutionality of the 
exaction and the inadequacy of the remedy for recovery 
of taxes paid.

The changes made by the amendatory act of August 
24, 1935, do not cure the infirmities of the original act 
which were the basis of decision in United States V. But-
ler, ante, p. 1. The exaction still lacks the quality of a 
true tax. It remains a means for effectuating the regula-
tion of agricultural production, a matter not within the 
powers of Congress.

We have no occasion to discuss or decide whether § 21 
(d) affords an adequate remedy at law. As yet the 
petitioner has not paid the taxes to the respondent, and, 
in view of the decision in the Butler case, hereafter can-
not be required so to do. If the respondent should now 
attempt to collect the tax by distraint he would be a 
trespasser. The decree of the District Court will be va-
cated, an appropriate order entered directing the repay-
ment to the petitioner of the funds impounded pendente 
lite, and the cause remanded to the District Court for the 
entry of a decree enjoining collection of the assailed ex-
action. A similar disposition will be made of the com-
panion cases.

Decree vacated.

43927°—36------ 8
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VAN DER WEYDE v. OCEAN TRANSPORT CO., 
LTD. ET AL.

CERTIORARI TO THE CIRCUIT COURT OF APPEALS FOR THE 
NINTH CIRCUIT.

No. 4. Submitted January 15, 1936.—Decided February 3, 1936.

1. Jurisdiction if otherwise existing in the District Court over a libel 
of a Norwegian vessel by a seaman for personal injuries sustained 
on board in 1922, was not affected by Article XIII of the Treaty of 
1827 with Sweden and Norway, providing a consular jurisdiction 
for adjudication of differences between captains and crews, in as 
much as that Article was terminated in 1919, by this Government, 
acting through the President and the Secretary of State. P. 116.

2. Under § 16 of the Seamen’s Act of March 4, 1915, by which Con-
gress expressed its judgment that treaty provisions in conflict with 
the Act should be terminated and requested and directed the 
President to give notice to that effect to Governments concerned, 
it was the duty of the President to reach his conclusions as to 
such conflicts; and his finding of inconsistency between Article XIII 
of the Treaty of 1827, supra, and provisions of the statute, was 
neither arbitrary nor inadmissible. P. 117.

3. Norway having agreed to the termination of Article XIII of the 
Treaty, her consul cannot be heard to question it. P. 118.

4. The Treaty of Friendship, Commerce and Consular Rights, of 
June 5, 1928, between Norway and the United States, which sup-
planted most of the Treaty of 1827, including Article XIII cannot 
be regarded as affecting retroactively the jurisdiction of the 
District Court. P. 118.

73 F. (2d) 922, reversed.

Certi orar i, 296 U. S. 567, to review a decree affirming 
the dismissal of a libel in admiralty for want of jurisdic-
tion. Reported below sub nom. The Taigen Maru.

Messrs. John P. Hannon, Wm. P. Lord, and Andrew G. 
Haley submitted for petitioner.

Messrs. Lane Summers, F. T. Merritt, and W. H. Hay-
den submitted for respondent.
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Mr . Chief  Justi ce  Hughes  delivered the opinion of 
the Court.

Petitioner brought this libel in 1931, in the District 
Court for the Western District of Washington, against the 
vessel “Taigen Maru,” for personal injuries which he 
sustained as a seaman in 1922. The vessel was then 
known as the “Luise Nielsen” and was of Norwegian reg-
istry. The respondent, Ocean Transport Company, Ltd., 
a Japanese corporation, made claim as owner, and filed 
exceptions alleging that a final decree had been entered 
in the District Court for the District of Oregon in 1924, 
dismissing a libel, for the same cause, on the intervention 
of the Norwegian consul.

In the present case, there was again an intervention by 
the Norwegian consul, who claimed that, while the vessel 
was now Japanese, he was nevertheless officially con-
cerned, as the former Norwegian owner had agreed to 
deliver the vessel “free from all debts and encum-
brances.” The consul filed exceptive allegations to the 
effect that the libelant, a Dutch subject, had signed Nor-
wegian articles and, so far as his rights as -a, seaman were 
concerned, was bound by the laws of Norway, which pro-
vided for appropriate remedies. The consul asked that, 
if the cause was not dismissed because of the former 
decree, the dispute should be left for his adjustment and 
disposition. The libelant made response and, on hear-
ing, the District Court dismissed the cause “in the exer-
cise of its discretion.”

The Circuit Court of Appeals affirmed the decree, but 
upon the ground that the dismissal should have been for 
want of jurisdiction rather than as an exercise of discre-
tion. 73 If. (2d) 922. The court based its decision upon 
the second paragraph of Article XIII of the Treaty of 
Commerce and Navigation, of 1827, between the United 
States and the Kingdom of Sweden and Norway, the text 
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of which is given, in the margin-1 The court assumed 
that this provision was still in effect, apparently not 
being advised of the fact that Articles XIII and XIV of 
that treaty had been terminated in 1919. See Foreign 
Relations of the United States, 1919, pp. 47-54.

Section 16 of the Seamen’s Act of March 4, 1915,* 2 
expressed “the judgment of Congress” that treaty provi-
sions in conflict with the provisions of the Act “ought 
to be terminated,” and the President was “requested 
and directed” to give notice to that effect to the several 
Governments concerned within ninety days after the 
passage of the Act. It appears that, in consequence, no-
tice was given and that a large number of treaties were ter-
minated in whole or in part.3 The Treaty with Sweden 
and Norway of 1827 provided that it might be termi-
nated, after an initial period of ten years, upon one year’s 
notice.4 * On February 2, 1918, the Government gave 
notice to the Norwegian Government of the denuncia-
tion of the treaty in its entirety, to take effect on Feb-
ruary 2, 1919, but later by an exchange of diplomatic

*8 Stat. 346, 352. “Article XIII. . . . The consuls, vice consuls, 
or commercial agents, or the persons duly authorized to supply their 
places, shall have the right, as such, to sit as judges and arbitrators 
in such differences as may arise between the captains and crews 
of the vessels belonging to the nation whose interests are com-
mitted to their charge, without the interference of the local authori-
ties, unless the conduct of the crews, or of the captain, should disturb 
the order of tranquillity of the country; or the said consuls, vice 
consuls, or commercial agents should require their assistance to cause 
their decisions to be carried into effect or supported. It is, however, 
understood, that this species of judgment, or arbitration shall not 
deprive the contending parties of the right they have to resort, on 
their return, to the judicial authority of their country.”

2 38 Stat. 1164, 1184.
3 Foreign Relations of the United States, 1915, pp. 3 et seq.; 1916,

pp. 33 et seq.', 1917, pp. 9 et seq.; 1918, pp. 3 et seq.; 1919, pp. 
47 et seq.

Article XIX, 8 Stat. 356.



117VAN DER WEYDE v. OCEAN CO.

114 Opinion of the Court.

notes, this Government formally withdrew its denun-
ciation, except as to Articles XIII and XIV. Foreign 
Relations of the United States, 1919, pp. 50-52. It was 
expressly stated that Articles XIII and XIV of the 
treaty, being in conflict with provisions of the Seamen’s 
Act, were deemed to be terminated on July 1, 1916, so 
far as the laws of the United States were concerned. Id. 
pp. 53, 54.

On June 5, 1928, the two Governments signed a Treaty 
of Friendship, Commerce, and Consular Rights, and on 
February 25, 1929, an additional Article, which sup-
planted the Treaty of 1827 (so far as the latter had re-
mained effective), save that Article I of the former treaty 
concerning the entry and residence of the nationals of the 
one country in the territories of the other for the pur-
poses of trade, was continued in force.6

Respondent contends (1) that the Seamen’s Act did not 
specifically direct the abrogation of Article XIII, (2) that 
the Act was not so unavoidably inconsistent with all 
the provisions of Article XIII as to require its entire ab-
rogation, and (3) that the diplomatic negotiations at-
tempting to effect abrogation of the whole of Article 
XIII “were in excess of congressional direction and in 
violation of constitutional authority.”

The first and second points are unavailing, if Article 
XIII was actually abrogated in its entirety, and that this 
was the purport of the diplomatic exchanges between the 
two Governments is beyond dispute. As to the third 
point, we think that the question as to the authority of 
the Executive in the absence of congressional action, or 
of action by the treaty-making power, to denounce a 
treaty of the United States, is not here involved. In this 
instance, the Congress requested and directed the Presi-
dent to give notice of the termination of the treaty provi-

6 47 Stat. Pt. 2, pp. 2135, 2158, 2159.
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sions in conflict with the Act. From every point of view, 
it was incumbent upon the President, charged with the 
conduct of negotiations with foreign governments and 
also with the duty to take care that the laws of the 
United States are faithfully executed, to reach a conclu-
sion as to the inconsistency between the provisions of the 
treaty and the provisions of the new law. It is not pos-
sible to say that his conclusion as to Articles XIII and 
XIV was arbitrary or inadmissible. Having determined 
that their termination was necessary, the President 
through the Secretary of State took appropriate steps to 
effect it. Norway agreed to the termination of Articles 
XIII and XIV and her consul cannot be heard to ques-
tion it.

The injuries, of which libelant complains, took place 
after that termination. The effect of the new treaty we 
need not, and do not, consider, as in any event it could 
not be regarded as retroactively affecting the jurisdiction 
of the District Court.

The Circuit Court of Appeals fell into error in sustain-
ing the dismissal of the cause upon the ground of want 
of jurisdiction by reason of the treaty provision invoked. 
We express no opinion upon any other questions which 
the cause may present, as these have not been considered 
by the courts below. They should be considered and 
determined.

The decree is reversed and the cause is remanded for 
further proceedings in conformity with this opinion.

Reversed..
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VIOLET TRAPPING CO., INC. v. GRACE, REGIS-
TER STATE LAND OFFICE, et  al .

APPEAL FROM THE SUPREME COURT OF LOUISIANA.

No. 302. Argued January 10, 13, 1936.—Decided February 3, 1936.

Lands which a State had acquired by adjudication for nonpayment 
of taxes were leased by it for a term limited to end if the lands 
were redeemed by the former owner or sold by the State. Held, 
that a later statute, permitting redemption on terms less onerous 
than those in force when the lease was made, did not impair the 
lessee’s rights under the contract clause of the Constitution or the 
due process and equal protection clauses of the Fourteenth Amend-
ment. P. 120.

182 La. 405; 162 So. 26, affirmed.

Appeal  from a judgment affirming the dismissal of a 
suit in which a mandamus was sought to cancel certifi-
cates of redemption of land from tax sales, and an injunc-
tion against assertions of title thereunder.

Mr. Edward Rightor, with whom Messrs. Eugie V. Par-
ham and Edwin J. Prinz were on the brief, for appellant.

Messrs. Emmet Alpha, George A. Dreyjous, and Claude 
L. Johnson were on the brief for appellees.

By leave of Court, Messrs. Bentley G. Byrnes and M. 
C. Scharff filed a brief on behalf of the Trappers & Fish-
ermen’s Union of St. Bernard and Plaquemines Parishes, 
as amicus curiae, supporting the position of appellees.

Per  Curiam .

Appellant is a sub-lessee of lands leased by the State of 
Louisiana in 1924 to the Terre aux Boeufs Drainage 
District. The lands had become the property of the State 
by an adjudication for unpaid taxes of 1911 to 1923. The 
lease by the State contained a clause that the lease would 
end in case the lands were redeemed by the former owner 
or sold by the State. At the time the lease and sub-lease
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were made, the lands could be redeemed only by pay-
ment of all taxes, penalties and interest due at the date 
of redemption. By a subsequent statute, Act No. 161 of 
1934, the legislature of Louisiana permitted redemption 
on different and less onerous terms, that is, by the pay-
ment, on an installment basis, of the actual taxes for which 
the property had been adjudicated to the State. Under 
that statute, certificates for the redemption of the lands 
in question were issued by the Register of the State Land 
Office. Appellant then sought mandamus to compel the 
cancellation of the certificates, upon the ground that the 
Act of 1934 violated the Constitution of the United States 
in that the act impaired the obligation of appellant’s 
contract of lease, deprived appellant of its property with-
out due process of law, and denied to appellant the equal 
protection of the laws. Judgment against the appellant 
was affirmed by the Supreme Court of the State. That 
court decided that there was no impairment of the con-
tract as the clause in the original lease, making it sub-
ject to redemption, was “free of ambiguity and without 
limitation as to the conditions under which the properties 
embraced in the lease might be redeemed or sold, or the 
price to be paid therefor.” State ex ret. Violet Trap-
ping Co. v. Grace, 182 La. 405; 162 So. 26.

While this Court, when the contract clause of the Fed-
eral Constitution is invoked, may determine for itself the 
meaning and effect of the contract (Larson v. South Da-
kota, 278 U. S. 429, 433; United States Mortgage Co. n . 
Matthews, 293 U. S. 232, 236), we find no reason for dis-
agreeing with the conclusion reached by the state court. 
The questions sought to be raised under the due process 
and equal protection clauses of the Fourteenth Amend-
ment are without merit. Bachtel v. Wilson, 204 U. S. 
36, 41; Rast v. Van Deman & Lewis Co., 240 U. S. 342, 
357; Sproles v. Binford, 286 U. S. 374, 396. The judg-
ment is

Affirmed.
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TYSON v. UNITED STATES.

CERTIORARI TO THE CIRCUIT COURT OF APPEALS FOR THE 
FOURTH CIRCUIT.

No. 192. Argued January 7, 1936.—Decided February 3, 1936.

1. Section 19 of the World War Veterans’ Act of 1924, as amended, 
bars suits on yearly renewable term insurance unless brought within 
six years after the right accrued or within one year after the date 
of approval (July 3, 1930) of the amending Act, but suspends the 
limitation “for the period elapsing between the filing in the bureau 
of the claim sued upon and the denial of said claim by the director.” 
Held, where a claim was filed July 3, 1931 and notice of denial was 
received by claimant through the mail on November 16, 1932, 
suspension of the limitation ended not later than the latter date 
and a suit brought on November 17, 1932, alleging disability exist-
ing from time of discharge in 1918, was barred. P. 122.

2. Whether denial of the claim occurred prior to the date when notice 
was received by the claimant, not decided. P. 123.

76 F. (2d) 533, affirmed.

Certiora ri , 296 U. S. 554, to review a judgment affirm-
ing a judgment dismissing an action on a policy of War 
Risk Insurance.

Mr. J. Melville Broughton, with whom Mr. Wm. H. 
Yarborough, Jr., was on the brief, for petitioner.

Mr. Will G. Beardslee, with whom Solicitor General 
Reed and Messrs. Wilbur C. Pickett, Randolph C. Shaw, 
and W. Marvin Smith were on the brief, for the United 
States.

By leave of Court, Mr. Warren E. Miller filed a brief, as 
amicus curiae, supporting the position of petitioner.

Mr . Just ice  Mc Reynolds  delivered the opinion of 
the Court.

Petitioner, Tyson, sued to recover total permanent dis-
ability benefits under a war risk term insurance contract, 
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kept in force by premium payments while the insured re-
mained in service. The petition, filed November 17, 
1932, alleged that disability had existed ever since the 
claimant’s discharge from the Army, December 18, 
1918.

The trial court dismissed the cause for want of juris-
diction, being of opinion that it was not instituted with-
in the prescribed time. The Circuit Court of Appeals 
affirmed the judgment.

July 3, 1931, Tyson filed his claim with the Veterans’ 
Administration. November 16, 1932, he received from it 
a letter, dated November 12, 1932 and mailed at Wash-
ington November 14, 1932, which stated that this had 
been denied. Also—“You may consider such denial final 
for the purposes of instituting suit under Section 19 of 
the World War Veterans’ Act, 1924, as amended. If you 
accept the denial of the claim by the Council as final, the 
suspension of the statute of limitations provided by Sec-
tion 19 shall cease from and after the date of this letter 
plus the number of days usually required by the Post 
Office Department for the transmission of regular mail 
from Washington, D. C., to your last address of 
record.”

The question for decision is whether the petitioner 
brought suit within the time permitted by §19, Act of 
1924, as amended. § 445, title 38, United States Code; 
c. 849, § 4, 46 Stat. 992, approved July 3, 1930.

“No suit on yearly renewable term insurance shall be 
allowed under this section unless the same shall have been 
brought within six years after the right accrued for which 
the claim is made or within one year after the date of ap-
proval of this amendatory Act, whichever is the later 
date, . . . : Provided, That for the purposes of this sec-
tion it shall be deemed that the right accrued on the 
happening of the contingency on which the claim is 
founded: Provided further, That this limitation is sus-
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pended for the period elapsing between the filing in the 
bureau of the claim sued upon and the denial of said 
claim by the director.”

Manifestly, suit was not begun within six years after 
the right accrued, or within one year after July 3, 1930. 
Permission to sue had expired unless the limitation was 
suspended between the filing on July 3, 1931 and Novem-
ber 17, 1932, when proceedings began in the trial court.

Whether the denial occurred November 12th, the date 
given the letter of advice, or November 14th, when this 
was mailed, or November 16th, when the claimant actu-
ally received it, although much debated by counsel, we 
need not consider.

The statute provides: No suit . . . shall be allowed 
. . . unless . . . brought within six years after the right 
accrued ... or within one year after July 3, 1930, which-
ever is the later date. But this limitation was suspended 
by the proviso for the period between the filing and denial 
of the claim.

In any view, the denial occurred not later than Novem-
ber 16th, 1932. And, with that day, the suspension of 
the statute ended—certainly the period between July 3, 
1931 and November 16, 1932 did not extend beyond the 
latter day. The plain words employed by Congress re-
quire this conclusion. Suit was not begun until the 17th, 
and that was too late.

Affirmed.
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GOOCH v. UNITED STATES.

297 U.S.

CERTIFICATE FROM THE CIRCUIT COURT OF APPEALS FOR THE 
TENTH CIRCUIT.

No. 559. Argued January 13, 14, 1936.—Decided February 3, 1936.

1. An officer who is unlawfully seized and carried away to prevent 
the arrest of his captor is “held for . . . reward or otherwise” 
within the meaning of the Federal Kidnaping Act as amended; 
and transportation in interstate commerce of the officer while thus 
restrained constitutes a violation of the Act. Act of June 22, 
1932, as amended by Act of May 18, 1934. P. 125.

2. The amending Act added to the words “held for ransom or re-
ward” the words “or otherwise, except, in the case of a minor, 
by a parent thereof.” The contention that the words “ransom” 
and “reward” mean only pecuniary benefits, and that ejusdem 
generis similarly restricts the words “or otherwise” notwithstand-
ing the excepting clause, cannot be sustained. P. 126.

3. The rule of ejusdem generis is an aid in ascertaining the cor-
rect meaning of words when there is uncertainty. P. 128.

4. Penal statutes are construed in that sense which best harmonizes 
with their context and purpose. P. 128.

Certif icate  presenting two questions involving the 
construction of the Federal Kidnaping Act.

Mr. W. F. Rampendahl, with whom Mr. E. M. Frye 
was on the brief, for Gooch.

Mr. Gordon Dean, with whom Solicitor General Reed, 
Assistant Attorney General Keenan, and Mr. William W. 
Barron were on the brief, for the United States.

Mr. Justice  Mc Reynolds  delivered the opinion of the 
Court.

By permission of § 346, 28 U. S. C., the Circuit Court 
of Appeals, 10th Circuit, has certified two questions and 
asked instruction.

“1. Is holding an officer to avoid arrest within the 
meaning of the phrase, ‘held for ransom or reward or
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otherwise’, in the act of June 22, 1932, as amended May 
18, 1934 (48 Stat. 781), 18 U. S. C. A. 408a?

“2. Is it an offense under Section 408a, supra, to kid-
nap and transport a person in interstate commerce for 
the purpose of preventing the arrest of the kidnaper?”

The statement revealing the facts and circumstances 
out of which the questions arise follows—

“Gooch was convicted and sentenced to be hanged 
under an indictment charging that he, with one Nix, 
kidnaped two officers at Paris, Texas, ‘for the purpose of 
preventing his (Gooch’s) arrest by the said peace officers 
in the State of Texas,’ and transported them in interstate 
commerce from Paris, Texas, to Pushmataha County, 
Oklahoma, and at the time of the kidnaping did bodily 
harm and injury to one of the officers from which bodily 
harm the officer was suffering at the time of his liberation 
by Gooch and Nix in Oklahoma.

“The proof supports the charge. It established these 
facts: Gooch and Nix, while heavily armed, were ac-
costed by the officers at Paris, Texas. To avoid arrest, 
Gooch and Nix resisted and disarmed the officers, unlaw-
fully seized and kidnaped them and transported them by 
automobile from Texas to Oklahoma, and liberated them 
in the latter State. During the time Gooch and Nix were 
kidnaping the officers they inflicted serious bodily injury 
upon one of the officers, from which injury he was suffer-
ing at the time of such liberation in the State of 
Oklahoma.”

The Act of June 22, 1932, c. 271, 47 Stat. 326, 
provided—

“That whoever shall knowingly transport or cause to 
be transported, or aid or abet in transporting, in inter-
state or foreign commerce, any person who shall have 
been unlawfully seized, confined, inveigled, decoyed, kid-
naped, abducted, or carried away by any means whatso-
ever and held for ransom or reward shall, upon convic-
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tion, be punished by imprisonment in the penitentiary 
for such term of years as the court, in its discretion, shall 
determine.”

The amending Act of May 18, 1934, c. 301, 48 Stat. 781, 
18 U. S. C. 408a, declares—

“Whoever shall knowingly transport or cause to be 
transported, or aid or abet in transporting, in interstate 
or foreign commerce, any person who shall have been un-
lawfully seized, confined, inveigled, decoyed, kidnaped, 
abducted, or carried away by any means whatsoever and 
held for ransom or reward or otherwise, except, in the 
case of a minor, by a parent thereof, shall, upon convic-
tion, be punished (1) by death if the verdict of the jury 
shall so recommend, provided that the sentence of death 
shall not be imposed by the court if, prior to its imposi-
tion, the kidnaped person has been liberated unharmed, 
or (2) if the death penalty shall not apply nor be im-
posed the convicted person shall be punished by impris-
onment in the penitentiary for such term of years as the 
court in its discretion shall determine: . . .”

Counsel for Gooch submit that the words “ransom or 
reward” import “some pecuniary consideration or pay-
ment of something of value”; that as the statute is crim-
inal the familiar rule of ejusdem generis must be strictly 
applied; and finally, it cannot properly be said that a 
purpose to prevent arrest and one to obtain money or 
something of pecuniary value are similar in nature.

The original Act (1932) required that the transported 
person should be held “for ransom or reward.” It did not 
undertake to define the words and nothing indicates an 
intent to limit their meaning to benefits of pecuniary 
value. Generally, reward implies something given in 
return for good or evil done or received.

Informed by experience during two years, and for rea-
sons satisfactory to itself, Congress undertook by the 
1934 Act to enlarge the earlier one and to clarify its pur-
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pose by inserting “or otherwise, except, in the case of a 
minor, by a parent thereof,” immediately after “held for 
ransom or reward.” The history of the enactment 
emphasized this view.

The Senate Judiciary Committee made a report, copied 
in the margin,1 recommending passage of the amending 
bill and pointing out the broad purpose intended to be 
accomplished.

The House Judiciary Committee made a like recom-
mendation and said—

1 “The Committee on the Judiciary, having had under consideration 
the bill (S. 2252) to amend the act forbidding the transportation of 
kidnaped persons in interstate commerce, reports the same favorably 
to the Senate and recommends that the bill do pass.

“The purpose and need of this legislation are set out in the follow-
ing memorandum from the Department of Justice:

“S. 2252; H. R. 6918: This is a bill to amend the act forbidding 
the transportation of kidnaped persons in interstate commerce—act 
of June 22, 1932 (U. S. C., ch. 271, title 18, sec. 408a), commonly 
known as the ‘Lindbergh Act.’ This amendment adds thereto the 
word ‘otherwise’ so that the act as amended reads: ‘Whoever shall 
knowingly transport . . . any person who shall have been un-
lawfully seized . . . and held for ransom or reward or otherwise 
shall, upon conviction, be punished . . .’ The object of the addition 
of the word ‘otherwise’ is to extend the jurisdiction of this act to per-
sons who have been kidnaped and held, not only for reward, but for 
any other reason.

“In addition, this bill adds a proviso to the Lindbergh Act to the 
effect that in the absence of the return of the person kidnaped and 
in the absence of the apprehension of the kidnaper during a period 
of 3 days, the presumption arises that such person has been trans-
ported in interstate or foreign commerce, but such presumption is not 
conclusive.

“I believe that this is a sound amendment which will clear up 
border-line cases, justifying Federal investigation in most of such 
cases and assuring the validity of Federal prosecution in numerous 
instances in which such prosecution would be questionable under 
the present form of this act.” 8. Rep. 534, 73d Cong., 2d Sess., 
March 22, 1934.
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“This bill, as amended, proposes three changes in the 
act known as the ‘Federal Kidnaping Act? First, it is 
proposed to add the words ‘or otherwise, except, in the 
case of a minor, by a parent thereof? This will extend 
Federal jurisdiction under the act to persons who have 
been kidnaped and held, not only for reward, but for any 
other reason, except that a kidnaping by a parent of his 
child is specifically exempted. . . ?’ H. Rep. 1457, 
73d Cong., 2d Sess., May 3, 1934.

Evidently, Congress intended to prevent transportation 
in interstate or foreign commerce of persons who were be-
ing unlawfully restrained in order that the captor might 
secure some benefit to himself. And this is adequately 
expressed by the words of the enactment.

The rule of ejusdem generis, while firmly established, 
is only an instrumentality for ascertaining the correct 
meaning of words when there is uncertainty. Ordinarily, 
it limits general terms which follow specific ones to mat-
ters similar to those specified; but it may not be used to 
defeat the obvious purpose of legislation. And, while 
penal statutes are narrowly construed, this does not re-
quire rejection of that sense of the words which best har-
monizes with the context and the end in view. United 
States v. Hartwell, 6 Wall. 385, 395; Johnson v. Southern 
Pacific Co., 196 U. S. 1-17, 18; United States v. Bitty, 
208 U. S. 393, 402; United States v. Mescall, 215 U. S. 
26-31, 32.

Holding an officer to prevent the captor’s arrest is some-
thing done with the expectation of benefit to the trans-
gressor. So also is kidnaping with purpose to secure 
money. These benefits, while not the same, are similar 
in their general nature and the desire to secure either 
of them may lead to kidnaping. If the word reward, as 
commonly understood, is not itself broad enough to in-
clude benefits expected to follow the prevention of an 
arrest, they fall within the broad term, “otherwise.”
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The words “except, in case of a minor, by a parent 
thereof” emphasize the intended result of the enactment. 
They indicate legislative understanding that in their ab-
sence a parent, who carried his child away because of 
affection, might subject himself to condemnation of the 
statute. Brown v. Maryland, 12 Wheat. 419, 438.

Both questions must be answered in the affirmative.

MANHATTAN GENERAL EQUIPMENT CO. v. COM-
MISSIONER OF INTERNAL REVENUE.*

CERTIORARI TO THE CIRCUIT COURT OF APPEALS FOR THE 
SECOND CIRCUIT.

No. 226. Argued January 8, 1936.—Decided February 3, 1936.

1. A loss resulting from the sale in 1926 of securities in respect of 
which a distribution pursuant to a plan of reorganization had been 
made, held properly determined, for the purpose of computing 
income tax under the Revenue Act of 1926, by the method pre-
scribed by Art. 1599 of Treasury Regulations 65, as amended 
April 3, 1928, rather than by the original regulation promulgated 
August 28, 1926, where the effect of applying the original regula-
tion would be to credit the taxpayer with a loss greatly dispropor-
tionate as between the stock in respect of which the distribution 
was made and the stock distributed, contrary to the provision of 
the statute which requires that the basis shall be “apportioned” be-
tween the old and the new stock. P. 132.

2. To apportion is “to divide and assign in just proportion,” “to dis-
tribute among two or more a just part or share to each.” P. 134.

3. The validity of an administrative regulation depends on whether 
it is consistent with the statute and reasonable. P. 134.

4. Since the original regulation could not lawfully be applied in the 
circumstances of this case, because inconsistent with the statute 
and unreasonable, the amended regulation in effect became the

* Together with No. 227, Collier Service Corp. v. Commissioner of 
Internal Revenue. Certiorari to the Circuit Court of Appeals for the 
Second Circuit.

43927°—36------ 9
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primary and controlling rule in respect of the situation presented, 
and was not void as retroactive. P. 135.

76 F. (2d) 892, affirmed.

Certiora ri , 296 U. S. 559, to review a judgment af-
firming a decision of the Board of Tax Appeals, 29 B. T. 
A. 395, sustaining determinations of deficiencies in in-
come taxes in two cases. The cases were consolidated 
before the Board of Tax Appeals and disposed of by a 
single decision both by the Board and by the Circuit 
Court of Appeals.

Mr. Laurence Graves, with whom Messrs. Emil Weitz- 
ner, Samuel H. Kaufman, Brode B. Davis, and Isadore 
Polier were on the brief, for petitioners.

Assistant Solicitor General Bell, with whom Solicitor 
General Reed, Assistant Attorney General Wideman, and 
Messrs. Sewall Key, Joseph M. Jones, and John R. Ben- 
ney were on the brief, for respondent.

Mr . Justi ce  Suther land  delivered the opinion of the 
Court.

These cases involve identical facts and questions of law, 
and were disposed of by the court below in one opinion. 
76 F. (2d) 892. The facts, so far as they concern the 
question here, are taken from the statement of that 
court.

“The petitioners are affiliates of United Brokerage 
Company. That corporation filed income tax returns for 
itself and its affiliates for 1925 and 1926 and the peti-
tioners seek to review tax deficiencies attributed to them 
by the Commissioner, which the Board of Tax Appeals 
has affirmed. . . .

“On June 30, 1925, the United Brokerage Company 
purchased for $3,414,345.63 in cash all the capital stock of 
Artemas Ward, Inc., [a New York corporation] that was
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issued and outstanding, consisting of 4,964 shares of no 
par value. ...

“On December 31, 1925, pursuant to a plan of reorgani-
zation, Artemas Ward, Inc. (N. Y.) transferred to Arte- 
mas Ward, Inc. (a Delaware corporation), in exchange 
for 100 shares of stock of the latter company of no par 
value, all its assets, then of a net book value of $1,246,- 
920.07, with the exception of cash and accounts receivable 
aggregating $284,967.21; that is to say, the New York 
corporation transferred to the Delaware corporation assets 
of the value of $961,952.86. Immediately after the trans-
fer, and on December 31, 1925, Artemas Ward, Inc. 
(N. Y.) distributed to United Brokerage Company the 
100 shares of stock of Artemas Ward, Inc. (Del.) and 
accounts receivable amounting to $234,967.21. In De-
cember, 1926, United Brokerage sold the entire 4,964 
shares of Artemas Ward, Inc. (N. Y.) for $49,640. That 
stock had cost the United Brokerage $3,414,345.63 and 
the total must be apportioned between the 100 shares of 
the Delaware corporation (which it still owns) and the 
4,964 shares of Artemas Ward, Inc. (N. Y.) in order 
to determine the loss suffered by the United Broker-
age Company through its sale of the 4,964 shares at 
$49,640.

“Upon the reorganization, the New York corporation 
had left among its assets, valued at $1,246,920.07, ac-
counts receivable and cash aggregating $284,967.21, or 
approximately 22.85% thereof, after $961,952.86 had 
been transferred to the Delaware Company. Under Art. 
1599 (2) [as amended, infra,] the portion of $3,414,345.63 
paid by the United Brokerage Company for the stock of 
Artemas Ward, Inc. (N. Y.) represented by that stock 
after the reorganization was $780,303.97. If from this 
be deducted $234,967.21 accounts receivable and the 
$49,640 realized from the sale in December, 1926, there
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would be a loss of $495,696.76. This loss the Commis-
sioner allowed in assessing the income tax for 1925. The 
second point raised on this appeal is whether the loss, 
for the year 1926, to which the United Brokerage Com-
pany and its affiliates were entitled, was only the sum of 
$495,696-76 or was the sum of $2,167,785.56 which would 
arise through deducting from $3,414,345.63, (the cost of 
the stock of the New York company) the value at the 
time of the reorganization of the Delaware stock, which 
was $961,952.86 and $234,967.21 realized from accounts 
receivable and $49,640 realized from sale of the 4,964 
shares.”

It thus appears, the New York company having parted 
with all its assets except $50,000 in cash, that the assets 
behind the 4,964 shares when the 100 share distribution 
was made consisted of only that sum, while the 100 shares 
of the Delaware company stock was represented by the 
transferred assets of the New York company of the value 
of $961,952.86. The sale of the 4,964 shares brought 
$49,640; and the simple question to be determined is 
what method for the purposes of taxation should be em-
ployed to determine the loss in respect of the 4,964 shares 
under the Revenue Act of 1926, § 204 (a) (9), c. 27, 
44 Stat. 9, 14, 15. That section provides that the basis 
for determining the gain or loss from such sale shall be 
the cost of the property, except that—

“(9) If the property consists of stock or securities dis-
tributed after December 31, 1923, to a taxpayer in 
connection with a transaction described in subdivision 
(c) of section 203,*  the basis in the case of the stock in

*Sec. 203 (c) provides: “If there is distributed, in pursuance of a 
plan of reorganization, to a shareholder in a corporation a party to 
the reorganization, stock or securities in such corporation or in an-
other corporation a party to the reorganization, without the sur-
render by such shareholder of stock or securities in such a corpora-
tion, no gain to the distributee from the receipt of such stock or 
securities shall be recognized.”
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respect of which the distribution was made shall be ap-
portioned, under rules and regulations prescribed by the 
Commissioner with the approval of the Secretary, 
between such stock and the stock or securities 
distributed; . .

At the time of the reorganization, Article 1599 of 
Treasury Regulations 69, which had been promulgated 
on August 28, 1926, was in force. Petitioners invoke 
subdivision 2 of that regulation which provided:

“Where the stock distributed in reorganization is in 
whole or in part of a character or preference materially 
different from the stock in respect of which the distribu-
tion is made, the cost or other basis of the old shares of 
stock shall be divided between such old stock and the new 
stock in proportion, as nearly as may be, to the respective 
values of each class of stock, old and new, at the time the 
new shares of stock are distributed, and the basis of each 
share of stock will be the quotient of the cost or other 
basis of the class with which such share belongs, divided 
by the number of shares in the class. The portion of the 
cost or other basis of the old shares of stock to be attrib-
uted to the shares of new stock shall in no case exceed the 
fair market value of such shares as of the time of their 
distribution.” (Italics added.)

April 3, 1928, this regulation was amended by striking 
from it the italicized portion. The taxpayer contended 
that its loss should be computed in accordance with the 
original regulation. This would have resulted in an allo-
cation to the 4,964 shares of the New York corporation 
of $2,452,392.77; and, after making certain deductions, 
the allowable loss, as already appears, would have been 
something over $2,000,000. The commissioner, however, 
proceeding in strict accordance with the amended regu-
lation, determined the amount of loss to be $495,696.76. 
Without pursuing the matter in further detail, it is 
enough to say that the case turns entirely upon the ques-
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tion whether the loss was to be determined in accordance 
with the original or the amended regulation. If in ac-
cordance with the former, the taxpayer is right; if in 
accordance with the latter, the commissioner is right. 
The court below held that the amended and not the orig-
inal regulation furnished the applicable rule, and affirmed 
the determination of the Board of Tax Appeals, which in 
turn had sustained the commissioner. We agree with 
that view.

In determining a loss, the statute requires that the 
basis shall be “apportioned” between the old and the new 
stock. To apportion is to “divide and assign in just pro-
portion,” “to distribute among two or more a just part or 
share to each,” Fisher v. Charter Oak Life Ins. Co., 14 
Abb. N. C. 32, 36, albeit, a division may be just without 
necessarily being also an exactly equal division. The re-
sult of applying the original regulation here is to bring 
about an inequitable apportionment, contrary to the in-
tent of the statute, and to credit the taxpayer with a loss 
essentially and greatly disproportionate. On the other 
hand, application of the amended regulation effectuates 
the legislative intent that the basis of apportionment 
between the old and the new stock shall result in a fair 
and just division.

The power of an administrative officer or board to ad-
minister a federal statute and to prescribe rules and 
regulations to that end is not the power to make law— 
for no such power can be delegated by Congress—but the 
power to adopt regulations to carry into effect the will 
of Congress as expressed by the statute. A regulation 
which does not do this, but operates to create a rule out 
of harmony with the statute, is a mere nullity. Lynch 
v. Tilden Produce Co., 265 U. S. 315, 320-322; Miller v. 
United States, 294 U. S. 435, 439-440, and cases cited. 
And not only must a regulation, in order to be valid, be 
consistent with the statute, but it must be reasonable.
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International Ry. Co. v. Davidson, 257 U. S. 506, 514. 
The original regulation as applied to a situation like that 
under review is both inconsistent with the statute and 
unreasonable.

The contention that the new regulation is retroactive 
is without merit. Since the original regulation could not 
be applied, the amended regulation in effect became the 
primary and controlling rule in respect of the situation 
presented. It pointed the way, for the first time, for 
correctly applying the antecedent statute to a situation 
which arose under the statute. See Titsworth v. Com-
missioner, 73 F. (2d) 385, 386. The statute defines the 
rights of the taxpayer and fixes a standard by which such 
rights are to be measured. The regulation constitutes 
only a step in the administrative process. It does not, 
and could not, alter the statute. It is no more retro-
active in its operation than is a judicial determination 
construing and applying a statute to a case in hand.

Judgment affirmed.

GREAT NORTHERN RAILWAY CO. v. WEEKS, 
STATE TAX COMMISSIONER, et  al .

CERTIORARI TO THE CIRCUIT COURT OF APPEALS FOR THE 
EIGHTH CIRCUIT.

No. 178. Argued January 6, 7, 1936—Decided February 3, 1936.

1. The full and fair value of property for the purpose of a tax 
assessment is the equivalent of the property in money paid at 
the time of assessment. P. 139.

2. In assessing railway property for taxation, the assessor is not 
bound by any rule or formula, but is free to consider all pertinent 
facts, estimates and forecasts and to give them their reasonable 
weight. P. 139.

3. Courts will not disturb tax assessments unless clearly unreasonable. 
To warrant an injunction, overvaluation due to mere error of 
judgment is not enough; there must have been that which in
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legal effect is the equivalent of intention or fraudulent purpose to 
overvalue, and so to set at naught fundamental principles that 
safeguard the taxpayer’s rights and property. P. 139.

4. An assessment of property for taxation is presumed to have been 
rightly made on the basis of actual value. P. 139.

5. In apportioning value of an interstate railway system to a State 
for taxation, there were used as factors the percentages in the State 
(a) of total track mileage; (b) of physical property, measured by 
cost of reproduction less depreciation; (c) of car and locomotive 
miles, average of five years; and (d) of gross earnings, average for 
five years, the amount of such earnings assigned to the State being 
found by adding to the intrastate revenue earned in the State the 
mileage proportion of revenue from traffic moving partly within 
and partly outside of her boundaries. Though percentages thus 
used were not higher than those submitted to the taxing board by 
the Railway Company, the Company contended in this suit 
that the apportionment operated to tax property outside of the 
State. Held that, having regard to the size of the entire railway 
system and the variety of things that affect values to be attributed 
to its railroad in different States, and the numerous matters as to 
which there may be wide difference of opinion, the use of the per-
centages was not shown to be confiscatory or arbitrary. P. 143.

6. In determining whether a tax assessment was arbitrarily made and 
grossly excessive, the assessors may not be compelled to submit to 
examination as to the operation of their minds in making it. P. 145.

7. Judicial notice must be taken of the fact that late in 1929 there 
occurred a great collapse of values of all classes of property—rail-
roads, other utilities, commodities and securities,—and that the de-
pression then commenced progressively became greater. P. 149.

8. In assessing railroad property during the depression, a taxing board 
was bound to take into account and give due weight to the sudden, 
progressive and enormous declines of value. P. 149.

9. In a suit by an interstate railway company to enjoin in part the 
collection of taxes levied on its property in North Dakota for the 
year 1933, the allegations and evidence on behalf of the state 
authorities showed that for a series of years, including the depres-
sion years 1929-1932, the basis adopted by them and approved by 
them as the best available for computing the value of the entire 
railway system, was the five-year average value of the stocks and 
bonds and capitalized income; that if this basis had been used in 
1933, the system valuation for that year and the part of it assign-
able to and assessed in North Dakota would have been vastly less
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than in 1932, owing to the effects of the economic depression upon 
property values, prices and earnings; but that, in assessing for 
1933, they had arbitrarily repeated the assessment for 1932, with-
out making a fresh computation of value or paying heed to eco-
nomic changes. Resolving all doubts in favor of validity, the evi-
dence conclusively showed that the challenged (1933) assessment 
exceeded the true full value of the railway’s property in North 
Dakota in 1933 by $10,000,000. Held:

(1) That the taxing board’s failure to consider the enormous 
diminution in value of the railway’s property caused by the 1929 
collapse and the progress of the depression, was equivalent in law 
to intention to make the grossly excessive assessment, and deprived 
the railway of rights under the due process clause of the Four-
teenth Amendment. Pp. 145, 151.

(2) The railway’s right to relief was not prejudiced by over-
assessment and submission to overtaxation in any prior year. P. 152. 

77 F. (2d) 405, reversed.

Certior ari , 296 U. S. 558, to review the affirmance of a 
decree dismissing the bill in a suit to enjoin collection of 
taxes.

Mr. F. G. Dorety, with whom Mr. C. J. Murphy was on 
the brief, for petitioner.

Mr. Harold D. Shaft, with whom Mr. P. O. Sathre, 
Attorney General of North Dakota, was on the brief, for 
respondents.

Mr . Justi ce  Butler  delivered the opinion of the Court.

This suit was brought in the federal district court for 
North Dakota by petitioner against the state tax commis-
sioner and the auditors and treasurers of 30 counties, to 
enjoin collection of about 40% of 1933 taxes laid upon 
its railroad properties in each county. The assessed value 
of all petitioner’s railroad property in the State is $78,- 
832,888. The total of the tax is $1,508,352.34, of which 
petitioner has paid about 60%. The suit is grounded upon 
the claim that the taxes are based on a valuation that 
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includes properties located outside the State and in other 
respects are so excessive and arbitrary as to be repugnant 
to the due process and equal protection clauses of the 
Fourteenth Amendment to, and the commerce clause of, 
the Federal Constitution. Issues were joined, the case 
was tried, the court made findings of fact, concluded that 
petitioner was not entitled to relief and dismissed the bill. 
The Circuit Court of Appeals affirmed. 77 F. (2d) 405.

The state law requires that all property subject to 
taxation be assessed at its true and full value in money. 
Comp. Laws 1913, § 2122. The state board of equaliza-
tion is required in August of each year to assess at its 
actual value every railroad within the State and it is 
governed by the rules that apply to township assessors 
in valuing other property. § 2242. 1925 Supp., § 2141a3. 
The average values per mile of main and branch lines, 
respectively, constitute the bases for assignment of value 
to counties. § 2243. And on like mileage bases the value 
given to each county is distributed to its cities, towns, 
townships and districts, through which the railroad ex-
tends. § 2244. The railroad property is taxed, as is 
personal property, by applying the local rate to 50% 
of the assessed value.1 Petitioner did not allege that 
other property was not assessed at its full and true value 
as required by state law, and does not seek relief on the 
ground of discrimination.

Petitioner claims that the board made the assessment 
by attributing to North Dakota too great a proportion of 
a grossly excessive system valuation. More specifically 
its contentions are: (1) That, by reason of the methods 
employed for the ascertainment of the percentage of sys-
tem value to be assigned to North Dakota, the assessment

1 Comp. Laws, 1913, § 2244. Initiated measure, approved June 29, 
1932, Laws 1933, p. 493, amending 1925 Supp., § 2122a, reduced the 
percentage of assessed value to be used in calculating the tax from 
75% to 50%.
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includes the value of property located in other States to 
the extent of approximately $20,000,000, and (2) that, 
even if the factors used to make the allocation be not 
condemned, the assessment must nevertheless be held 
arbitrary and excessive to the extent of $15,000,000.

The full and true value of the property is the amount 
that the owner would be entitled to receive as just com-
pensation upon a taking of that property by the State 
or the United States in the exertion of the power of 
eminent domain. That value is the equivalent of the 
property, in money paid at the time of the taking. 
Olson v. United States, 292 U. S. 246, 254. The prin-
ciples governing the ascertainment of value for the pur-
poses of taxation, are the same as those that control in 
condemnation cases, confiscation cases and generally in 
controversies involving the ascertainment of just compen-
sation. West v. C. de P. Telephone Co., 295 U. S. 662, 
671.

In determining the amount of the assessment the board 
was not bound by any formula, rule or method, but for 
guidance to right judgment it was free to consider all 
pertinent facts, estimates and forecasts and to give to 
them such weight as reasonably they might be deemed 
to have. Courts decline to disturb assessments for taxa-
tion unless shown clearly to transgress reasonable limits. 
Overvaluation is not of itself sufficient to warrant injunc-
tion against any part of the taxes based on the challenged 
assessment; mere error of judgment is not enough; there 
must be something that in legal effect is the equivalent 
of intention or fraudulent purpose to overvalue the prop-
erty and so to set at naught fundamental principles that 
safeguard the taxpayer’s rights and property. Rowley 
v. Chicago & N. W. Ry., 293 U. S. 102, 109-111. The 
assessment is presumed to have been rightly made on the 
basis of actual value. Its validity must be tested upon 
consideration of the facts established by the evidence 
and of those of which judicial notice may be taken.
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There is controversy between the parties as to whether 
the evidence discloses how the assessment was made. 
Petitioner maintains that the record shows that the board 
found system value and apportioned it to North Dakota 
and also shows the methods by which these determina-
tions were made. The district court refused to find, and 
the Circuit Court of Appeals held that petitioner failed 
to prove, that the board made the valuation by methods 
which petitioner claims that it employed.

1. As to methods employed by the board. Respond-
ents called as a witness Mr. Lyman A. Baker, who had 
been with the North Dakota tax commissioner for 19 
years and during the last 13 years, ending January 1,1933, 
had been deputy commissioner in charge of the valuation 
of railroads and other utilities. He was engaged in this 
litigation in behalf of respondents and spent much time 
in making computations and in the preparation of exhibits 
that were put in evidence by respondents. In substance 
he testified:

The first step in the valuation of railroad property 
wuthin a State is to determine the value of the entire 
system. There are two classes of evidence ordinarily con-
sidered: The average market price of stock and bonds, 
and the past earnings over a period of years. As the 
stock and bond prices reflect value of the entire railroad, 
it is necessary to eliminate the value of non-operating 
property. The method requires a definite period over 
which to average price quotations and that must of neces-
sity be somewhat arbitrarily fixed. It assumes that the 
average price reflects value, but rarely is controlling inter-
est bought or sold on the exchange. Where control is 
sought prices advance sharply. The method also assumes 
that purchasers act on accurate knowledge of conditions; 
it ignores the influence of pure speculation. In applying 
the method, taxing boards, economists and railroad men 
have always adopted five-year periods immediately pre-
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ceding the assessment in order to give stability to the tax 
value. The depression resulted in a collapse in the stock 
and bond market. Forced selling brought prices down to 
a figure that did not fairly represent the value of the 
property. “Despite all these objections to the stock and 
bond method of valuation, I still consider it as one of 
the best indices of value obtainable.”

He further testified: Capitalization of net railroad op-
erating income is generally recognized as an important 
element in estimating the value of railroad operating 
property. The average net income, usually for five years, 
is capitalized at a reasonable rate of return. The method 
assumes the amount so ascertained to be the value of the 
property. The income of a single year is seldom, if ever, 
used. As 1931 and 1932 were the worst years in railroad 
history since the panic of 1893, the use of the three-year 
period ending in 1932 has but little justification. The 
five-year period has been given the same weight by the 
state board for a good many years. It is generally con-
sidered that the rate of return that a company is allowed 
to earn under state and federal law is a fair rate to use. 
A rate of six percent, is justifiable under present condi-
tions. Economic return from farm property, being about 
65% of all that is taxable in North Dakota, decreased 
about 75% from the 1924-1928 average. Assessments on 
values indicated by capitalization of average net income 
for the five years ending in 1932 would result in giving 
preferential treatment to railroads as compared with other 
properties. Where properties have been operated at a 
loss over a period of years, there are no earnings to cap-
italize. Yet they have present and prospective value 
which would be reflected by use of the stock and bond 
valuation method. The criticisms made of these methods 
are not sufficient to render them valueless. “On the con-
trary the two methods are universally approved as the 
two best evidences of the value of a railroad which are 
available.”
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The answer alleges: In 1932 the tax commissioner made 
and presented to the board computations based upon a 
determination of system value by the use of a composite 
of the average stock and bond values of the petitioner for 
a period of five years preceding the assessment and the 
average value ascertained by capitalizing net earnings 
for the same period; by apportioning the system value 
to North Dakota upon the basis of the average of five 
factors: (1) miles of all track, (2) physical property, (3) 
car and locomotive miles, (4) ton and passenger miles, 
(5) gross earnings, there was produced a value of $76,- 
115,715; another apportionment on the basis of the three 
use factors, viz. car and locomotive miles, ton and pas-
senger miles, and gross earnings, produced $79,417,825, 
and a third apportionment by the average of track miles 
and the three use factors produced $80,671,790. The 
answer further alleged that “upon this evidence and upon 
all other evidence and matters of common knowledge be-
fore it the Board did in the year 1932 fix the valuation 
of plaintiff’s property in North Dakota at $78,850,024”; 
that in 1933 the commissioner and the railway company 
presented to the board the financial and operating sta-
tistics of the plaintiff’s railroad and reports and computa-
tions based upon the formulas used in 1932 and other 
evidence of value, and that the board after full con-
sideration of them and all other evidence of value and 
matters of common knowledge fixed the assessment for 
1933 at $78,832,888 “which said amount represented the 
honest judgment” of the board “and the full and true 
value of the plaintiff’s North Dakota property in money.”

The average of the valuations computed for 1932 as 
alleged in the answer is $78,735,110; the assessment was 
$78,850,024. The difference is less than one-sixth of one 
per cent. The trial court found that for 1933 the board 
assessed the property at “the sum of $78,832,888, which 
sum was the same as the 1932 assessment except for a
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deduction of $17,136 for certain trackage of the plaintiff 
which had been removed.”

It is clear that the computations prepared by the tax 
commissioner for the use of the board served as guides 
to, if indeed they were not used as the measure of, value 
for the assessments made by the board for 1932 and 1933. 
Respondents’ answer and evidence require a finding that 
these computations were in fact the controlling bases and 
constituted the very foundation of the 1932 and 1933 
assessments. In view of the relatively small differences 
between the 1933 assessment and the figures produced by 
the methods approved by respondents and universally as 
the best available evidence of value of a railroad, the lat-
ter rightly may be used in testing the validity of the 
former.

2. Petitioner’s claim that the board’s apportionment of 
system value to North Dakota operated to assess and tax 
property in other States cannot be upheld.

Petitioner maintains that the amount attributed to 
that State was found by the use of the factors above re-
ferred to. More fully described, they are: 1. Miles of 
all track (as of December 31, 1931)—20.19%. 2. Physi-
cal property as measured by cost of reproduction less de-
preciation (as of December 31, 1931)—13.84%. 3. Car 
and locomotive miles (average for five years ending with 
1931)—19.90%. 4. Ton and passenger miles (average 
for five years ending with 1931)—18.65%. 5. Gross 
earnings (average for five years ending with 1931)— 
18.45%; the amount assigned to North Dakota was found 
by adding to the intrastate revenue earned in that State 
its mileage proportion of revenue derived from traffic 
moving partly within and partly outside her boundaries. 
The average of these percentages is 18.206%.

The principal grounds on which petitioner assails the 
board’s apportionment are: Petitioner’s railroad in North 
Dakota consists largely of relatively cheaper branch lines.
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The most valuable terminals and costly construction are 
in other States and, while these include little mileage, 
they contribute as much to system value in proportion to 
cost as do the cheaper stretches of the road where the 
same investment is spread over much greater mileage.

The problem of apportionment is a difficult one. It is 
impossible to formulate a rule generally applicable. Con-
trolling conditions vary greatly from time to time. Allo-
cations to be sufficiently accurate for practical purposes 
must be arrived at by the exercise of sound judgment 
based on facts that fairly reflect the relation between 
value of the system as a whole and value of the part 
within a State. Rowley v. Chicago N. W. Ry., supra, 
109, 110.

The methods proposed by petitioner discredit its ob-
jections to the apportionment made by the board. While 
the board had the 1933 assessment under consideration, 
petitioner submitted to it a brief in which it proposed two 
methods of apportionment. One was by use of the above 
described factors 1, 3, 4 and 5, and the other by use of 
3, 4 and 5, producing, respectively, as calculated by peti-
tioner, 19.35% and 19.14%. These percentages are 
higher than the average of those that petitioner says the 
board used. There is no evidence that the assessment 
was arrived at by use of apportioning percentages higher 
than those then used by petitioner.

Petitioner’s bill suggests a method of apportionment 
that would assign to North Dakota less than 12%% of 
system value. Briefly, the method is this: To the rev-
enue derived from North Dakota intrastate traffic add a 
part of the revenue received from the interstate moving 
in North Dakota that is equal to its proportion of the 
property used in, and the cost of, carrying that traffic; 
deduct the operating expenses incurred in moving it from 
the total revenue. The relation of the state net earnings
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so found to the net for the system will be the same as 
that existing between North Dakota value and system 
value. As petitioner gives this method scant, if any, sup-
port here and as it was rejected by the lower courts, we 
need not consider it. United States v. State Investment 
Co., 264 U. S. 206, 211. Texas N. 0. R. Co. v. Railway 
Clerks, 281 U. S. 548, 558. United States v. Commercial 
Credit Co., 286 U. S. 63, 67.

And here petitioner argues that the apportionment 
should be made on the basis of physical property, i. e. 
factor 2 above described. That would assign to North 
Dakota less than 15% of the system value. Petitioner 
did not submit it to the board as the measure or even 
include it in the group of factors upon which it based the 
calculations included in its brief. It is not sustained by 
evidence.

When regard is had to the size of the Great Northern 
system and the variety of things that affect values to be 
attributed to its railroad in different States, and the nu-
merous matters as to which there may be wide difference 
of opinion, it must be held that percentages lower than, 
or substantially the same as, those petitioner itself used 
and submitted to the board are not confiscatory or arbi-
trary. Helvering v. Taylor, 293 U. S. 507, has no bearing.

3. There remains to consider whether the assessment 
may be sustained against petitioner’s claim that, assum-
ing validity of apportionment, the valuation was arbi-
trarily made and is grossly excessive.

No testimony was given by the tax commissioner or 
any other member of the board. They could not be com-
pelled to submit to examination as to the operation of 
their minds in making the challenged assessment. Chi-
cago, B. & Q. Ry. Co. v. Babcock, 204 U. S. 585, 593. 
Bohler v. Callaway, 267 U. S. 479, 491. It results that 
resort must be had to determinations of the board, find- 

43927°—36------- IQ
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ings of the lower courts, the evidence and the facts judi-
cially known.

From the answer and evidence it unquestionably ap-
pears that the board valued petitioner’s system and made 
apportionment to North Dakota. The assessments for 
the years 1929-1933 are: $83,294,677, $83,294,688, $82,- 
999,997, $78,850,024 and $78,832,888. The trial judge 
found no overassessment for 1932 but refused to find the 
value of the property in 1933 or whether the assessment 
for that year was excessive; and he found that there is no 
evidence, other than that offered to show overvaluation, 
that the assessment was fraudulent or made with intent 
to defraud petitioner. The Circuit Court of Appeals held 
that petitioner failed to prove the method employed by 
the board to make the assessment or that it was grossly 
excessive and arbitrary.

Respondents’ witness prepared tabulations which were 
put in evidence as Exhibit P. It shows: 1. The value 
for each year, based on averages for preceding five years, 
from 1929 to 1933, inclusive, of the system operating 
property as indicated by: (a) stock and bond value less 
value of non-operating property; (b) net operating in-
come capitalized at six per cent; (c) the average of (a) 
and (b). 2. Apportionment of system value to North 
Dakota by percentages reflected by average of: (a) three 
use factors, i. e. transportation service, traffic units and 
gross operating revenue; (b) mileage of tracks operated 
and the three use factors; (c) mileage of tracks owned 
and operated and leased and operated and the three use 
factors; (d) mileage of track operated, physical property 
and the three use factors; (e) mileage of track operated, 
physical property, the three use factors and net revenue. 
3. Apportionment to North Dakota of: (a) stock and 
bond value; (b) capitalized value; (c) average of (a) 
and (b). 4. The North Dakota assessments. Ratio of 
assessments to apportionments made on (a) stock and
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bond value; (b) capitalized value; (c) average of (a) 
and (b).2

The composite of the five year average of stock and 
bond value and of net operating income capitalized for 
1932 was $415,278,961; admittedly that was produced by 
the use of the two methods shown by respondents’ wit-
ness to be universally approved as the best methods for 
finding system value. The 1932 assessment is 99.93% of 
that figure apportioned on the basis of the three use fac-

2 Exhibit P need not be given in full. The following statement 
shows by years, 1929-1933, inclusive:

Column 1, system value according to average of stock and bond 
value and capitalized value.

Column 2, percentage of system value in North Dakota as re-
flected by the apportionment factors used in the exhibit.

Column 3, values apportioned to North Dakota according to aver-
age of stock and bond values and capitalized values.

Column 4, the North Dakota assessments.
Column 5, ratio of assessments to assigned values on the basis of 

stock and bond values.
Column 6, ratio of assessments to assigned values on the basis of 

capitalized values.
Column 7, ratio of assessments to assigned values on the basis of 

composite of both.

1 2 3 4 5 6 7

Apportionment to North Dakota on basis of three use factors, i. e., transportation service, 
traffic units and gross operating revenue.

Apportionment to North Dakota on basis of mileage of tracks owned and operated and leased 
and operated and the three use factors.

1929—.... $437,789,980 18.826% $82,418,342 $83,294,677 112.09% 92.01% 101.06%
1930—.... 460,989,128 18.80 86,665,956 83,294,688 107.12 87.15 96.11
1931....... 455,777,674 18.853 85,927,765 82,999,997 103. 73 90.37 96.59
1932....... 415,278,961 19.00 78,903,003 78,850,024 102.36 97.62 99.93
1933....— 345,188,820 19.14 66,069,140 78,832,888 114.95 124.03 119.32

Apportionment to North Dakota on basis of trackage operated and the three use factors.
1929....— 437,789,980 19.113 83,674,799 83,294,677 110.40 90.63 99.55
1930....— 460,989,128 19.148 88,270,198 83,294,688 105.17 85.57 94.36
1931....... 455,777,674 19.185 87,440,947 82,999,997 101.94 88.81 94.92
1932....— 415,278,961 19.298 80,140,534 78,850,024 100.78 96.11 98.39
1933....... 345,188,820 19.345 66,776,777 78,832,888 113.73 122. 71 118.05

1929------- 437,789,980 19.59 85,763,057 83,294,677 107.72 88.42 97.12
1930------- 460,989,128 19.632 90,501,386 83,294,688 102.58 83.46 92.04

(Continued on next page.)
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tors, 98.39% apportioned on the basis of track mileage 
operated and three use factors; 96.02% apportioned on 
tracks owned and operated and leased and operated and 
the three use factors, 104.29% apportioned on track mile-
age, physical property and the three use factors; 101.40% 
apportioned on track operated, physical property, three 
use factors and net revenue.

If the system value for 1933 had been computed on the 
basis of the stock and bond and capitalized income meth-
ods used for 1932, it would have been $345,188,820, about 
83% of the corresponding figure for 1932, less than 76% 
of like figures for 1931 and 1930 and about 79% of that 
for 1929. See footnote 2. The 1933 assessment exceeds 
what would have been made on system valuation based 
on the five-year average of stock and bond values, appor-
tioned by use of the five factors above described (advo-
cated by the State as “the fairest basis of allocation”) by 
19.97%, exceeds that based on net operating income cap-
italized by 29.44%, on the composite of both by 24.52%. 
The testimony and computations made by respondents’ 
witness show that the 1933 assessment could not have

1 2 3 4 3 6 7
Apportionment to North Dakota on basis of mileage of tracks owned and operated and leased 

and operated and the three use factors—Continued.

1931.— .. 455,777,674 19.673 89,665,142 82,999,997 99.41 86.60 92.57
1932___ .. 415,278,961 19.775 82,121,415 78,850,024 98.35 93.79 96.02
1933.— .. 345,188,820 19.812 68,388,809 78,832,888 111. 05 119.82 115.27

Apportionment to North Dakota on basis of trackage operated, physical property and the 
three use factors.

1929—„ 437,789,980 18.05 79,021,091 83,294,677 116.91 95.97 105.41
1930___ .. 460,989,128 18.102 83,448,252 83,294,688 111. 25 90.51 99.82
1931—- 455,777,674 18.136 82,659,839 82,999,997 107.84 93.94 100.41
1932— .. 415,278,961 18.206 75,605,688 78,850,024 106.82 101.88 104.29
1933— .. 345,188,820 18.34 63,307,629 78,832,888 119.97 129.44 124.52

Apportionment to North Dakota on basis of trackage operated) physical property, the three 
use factors and net revenue.

1929-- .. 437,789,980 18. 783 82,230,092 83,294,677 112.34 92.22 101.29
1930— .. 460,989,128 18.773 86,541,489 83,294,688 107.27 87.28 96.25
1931—- 455,777,674 18.710 85,276,003 82,999,997 104.53 91.06 97.33
1932— .. 415,278,961 18.725 77,760,985 78,850,024 103.86 99.05 101.40
1933—- .. 345,188,820 18. 763 64,767,778 78,832,888 117.26 126. 52 121.72
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been arrived at by any calculation based on the principles 
and methods governing the tax commissioner in his com-
putations submitted to the board through a period of 
years and constituting the controlling bases of the assess-
ments made by it. The five-year average of the compos-
ite of the stock and bond and capitalized income values, 
held by all to be the best method, produced for 1932 a 
valuation within one-sixth of one per cent, of the assess-
ment for that year. The board arbitrarily adopted that 
assessment, less value of a short stretch of track removed, 
as the assessment for 1933. If the assessment for that 
year had been based on the principles governing in 1932 
and preceding years, it would have been less by about 
$13,000,000 than the amount fixed by the board and here 
in controversy.

The long period through which, even in 1933, the de-
pression had extended compelled the conclusion that it 
was not temporary. Judicial notice must be taken of the 
fact that late in 1929 there occurred a great collapse of 
values of all classes of property—railroads, other utilities, 
commodities and securities, and that the depression then 
commenced progressively became greater. In making 
assessments in that period, the board was bound to take 
into account and give due weight to the sudden, progres-
sive and enormous declines of value.

Respondents’ witness testified: The purchasing power 
of money greatly increased and correspondingly values 
decreased from 1929 to 1933. The Dow-Jones & Com-
pany average of 30 industrial stocks fell from 383.17 in 
September, 1929, to 41.22 in July, 1932. The average 
of 20 railroad stocks fell between the same dates from 
189.11 to 13.23; total market value of all common and 
preferred stocks listed on the New York Stock Exchange 
fell from eighty-nine and one-half billion to fifteen and 
one-half billion dollars. Assessing officials and equalizing 
boards were confronted with a very difficult situation.
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“Values which had been more or less stable for a genera-
tion have melted rapidly away. If all assessments had 
been reduced to conform to actual market value, the 
State and its subdivisions would have ceased to function, 
as the revenue would not even approximate necessary 
expenses.”

Changed business conditions affecting petitioner’s 
traffic, coupled with competition from new methods of 
transportation, precluded belief that prospective improve-
ment in petitioner’s business and earnings would within 
a reasonable time, if ever, be sufficient to justify the 
assessment in question. Cf. Nashville, C. & St. L. Ry. v. 
Walters, 294 U. S. 405, 423. But from 1929 to and 
including 1933 the board reduced assessments of peti-
tioner’s North Dakota railroad properties by less than six 
per cent. It is everywhere known that the general de-
cline in values in that period was very much greater than 
that. The evidence conclusively shows that the value of 
petitioner’s system and of its North Dakota railroad prop-
erties declined several times six per cent. Its traffic, gross 
earnings and net income from operation fell off enor-
mously.3 The 1929 collapse and the decline progressively 
following it resulted in much lower levels of prices and 
values which at least as early as 1933 were to be regarded

8 The tabulation follows : 
Railway Net Railway

Year Operating Revenue Operating Income
1922.........  $103,452,937 $17,276,598
1923 .................................................. 120,077,771 24,731,992
1924 .................................................. 110,243,104 24,201,287
1925 .................................................. 114,924,960 28,276,183
1926 .................................................. 117,383,909 31,280,429
1927 .................................................. 117,904,005 29,202,540
1928 .................................................. 126,737,091 31,294,069
1929 ............................................ 125,932,808 32,457,523
1930 .................................................. 104,996,076 21,912,508
1931 .................................................. 77,087,454 12,669,420
1932 ................................................. 55,549,247 1,290,551
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not as temporary but as at least relatively permanent. 
Atchison, T. £ F. Ry. Co. v. United States, 284 U. S. 
248, 260-261. Los Angeles Gas Co. v. Railroad Comrn’n, 
289 U. S. 287, 311-312.

In cases such as this, courts are not permitted to weigh 
evidence of value. They may not substitute their opin-
ions for the findings of assessing officers or boards. But, 
when the jurisdiction of the district court is appropriately 
invoked, it is its duty to decide upon the merits of the 
taxpayer’s claim that the assessment of his property was 
arbitrarily made and is grossly excessive. It clearly ap-
pears! that the board failed to give reasonable weight to 
the falling off of petitioner’s traffic, gross earnings, oper-
ating income, the extraordinary shrinkage in values of 
railroad properties, the prices of commodities and securi-
ties generally. The value of petitioner’s property varied 
with the profitableness of its use, present and prospective. 
Cleveland, C., C. & St. L. Ry. Co. v. Backus, 154 U. S. 
439, 445. Southern Ry. Co. v. Kentucky, 274 U. S. 76, 
81-82. Petitioner’s system net operating income was for 
1929 in round figures $32,457,000; in the following years 
$21,912,000, $12,669,000, $1,290,000. The board persist-
ently disregarded known conditions essential to the just 
ascertainment of value. While the vanishing of values 
described by respondents’ witness, the reduction of the tax 
base from 75% to 50%, and the established limitations 
upon rates of taxation, justify diligence on the part of the 
assessing authorities that taxable property be assessed at 
full value, neither these nor any other conditions warrant 
or excuse arbitrary or excessive valuations.

The facts alleged in respondents’ answer, and those 
shown by the testimony of their witness and his compu-
tations above described, compel the conclusion that, by 
reason of changed conditions affecting value, the methods 
or system by which the board arrived at the 1933 value 
of petitioner’s railway as a whole were plainly calculated
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to produce a grossly excessive assessment of its North 
Dakota property for that year. That assessment being 
shown to have been arbitrarily made and grossly exces-
sive, petitioner’s right to relief was not conditioned upon 
overassessment or upon its submission to overtaxation in 
1932 or any prior year. It follows that the lower courts 
erred in holding that petitioner was not entitled to any 
relief. The evidence persuasively supports petitioner’s 
claim that by reason of system overvaluation the North 
Dakota assessment was too high by $15,000,000. And, 
resolving all doubts in favor of validity, the evidence 
must be held conclusively to show that the challenged 
assessment exceeds the true and full value of petitioner’s 
North Dakota railroad properties in 1933 by $10,000,000. 
See footnote 2. The board’s failure to consider the enor-
mous diminution in value of petitioner’s property caused 
by the 1929 collapse and the progress of the depression is, 
within the principles of our decisions, the equivalent in 
law of intention to make a grossly excessive assessment 
for 1933 in disregard of petitioner’s rights under the due 
process clause of the Fourteenth Amendment. We need 
not consider whether the assessment is repugnant to the 
equal protection or commerce clause. Unquestionably, 
the assessment was made in plain violation of established 
principles that govern property valuation. Fargo v. 
Hart, 193 U. S. 490, 502. Rowley v. Chicago & N. W. 
Ry., supra, 109-110. Southwestern Bell Tel. Co. v. Pub-
lic Service Comm’n, 262 U. S. 276, 287-288. Bluefield 
Waterworks Co. v. Public Service Comm’n, 262 U. S. 679, 
692. McCardle v. Indianapolis Water Co., 272 U. S. 
400, 408-412. Monongahela Navigation Co. n . United 
States, 148 U. S. 312.

The judgment of the Circuit Court of Appeals will be 
reversed. The case will be remanded to the district court 
with directions to enter a decree for petitioner, the plain-
tiff below, that respondents, the defendants below, be
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enjoined from collecting on account of the taxes levied 
against petitioner on the basis or because of the chal-
lenged assessment any amount in excess of such propor-
tion of the taxes levied as the value above indicated, 
$68,832,888, is to the assessment, $78,832,888, being 
87.3149+%; the injunction will be conditioned upon 
payment by petitioner of that proportion of the taxes. 
And the decree shall declare that it is without prejudice 
to the authority of the state board of equalization, if any 
it has, again to assess petitioner’s properties for 1933.

Reversed.

Mr . Justi ce  Stone , dissenting.

I think the judgment should be affirmed.
The decision of the Court turns on the constitution-

ality of the valuation, for 1933 taxation, of so much of 
petitioner’s railroad as is located, in North Dakota.

The Court finds that the valuation of the railroad 
within the state is not so disproportionate to the value 
of petitioner’s entire railroad system as to transcend due 
process. See Fargo v. Hart, 193 U. S. 490, 500; compare 
Rowley v. Chicago & Northwestern Ry., 293 U. S. 102, 
109-111. It does not find, and there is no contention, 
that there has been any discrimination in the valuation 
of petitioner’s property as compared with that of other 
property in the state. Its decision that the tax is invalid 
rests on the single ground that the valuation is excessive.

This conclusion is based on an elaborate examination 
of the evidence produced before the trial court, evidence 
which it is assumed affords the only basis for the valua-
tion of the Board of Equalization. Emphasizing as the 
important, if not controlling factors, in determining tax-
able value, the depressed market value of the securities 
of the entire railroad, representing its property in many 
states, its diminished earnings, its capitalized value based
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on what it considers, for this purpose, a fair rate of 
return, the Court concludes that, as prices of securities 
and earnings were much lower in 1933 than in 1932 and 
earlier years, the valuation of the railroad property in 
North Dakota for that year should have been correspond-
ingly reduced. And because the decline in value found 
by this formula is substantial, something like 20%, and 
as the Board placed the same valuation on the property 
in 1933 as in 1932, it is declared that the valuation is so 
arbitrary as to make any tax based upon it a violation of 
due process.

We may lay aside any consideration of the numerous 
uncertain and imponderable elements involved in valua-
tion of a railroad which may well make the use of such 
a formula untrustworthy in times like the present, see 
Rowley v., Chicago & Northwestern, Ry., supra, 109; 
which would seem to make it impossible for a court to 
say that the rejection of the results of such a formula by 
the taxing officials involved1 anything more than the 
exercise of an authorized judgment, which courts cannot 
pronounce arbitrary merely because it does not conform 
to their own.

The feature of the decision which is especially a matter 
of concern is that for the first time this Court is setting 
aside a tax as a violation of the Fourteenth Amendment 
on the ground that the assessment on which it is computed 
is too high, without any showing that the assessment is 
discriminatory or that petitioner is in any way bearing 
an undue share of the tax burden imposed on all property 
owners in the state.

Assessment for taxation is a quasi-judicial act and the 
tax assessment has the quality of a judgment. Hagar v. 
Reclamation District, 111 U. S. 701, 709; Gallup v. 
Schmidt, 183 U. S. 300; Londoner v. Denver, 210 U. 8. 
373, 386; Turner N. Wade, 254 U. S. 64. Even if the 
valuation of the Board be erroneous, the errors of a state
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judicial officer, however gross, whether of law or of fact, 
are not violations of the Constitution and are not open 
to review in the federal courts merely because they are 
errors. If overvaluation, even though gross or intentional, 
were, without more, held to infringe the Fourteenth 
Amendment, every taxpayer would be at liberty to ask 
the federal courts to review a state tax assessment upon 
the bare allegation that it is grossly excessive, and without 
showing that it does more than subject him to taxation 
on the same basis as every other taxpayer.

It has long been recognized that discrimination between 
taxpayers, if intentional or so persistent as to be syste-
matic, is a denial of equal protection, whether the dis-
crimination is in the application of different rates to prop-
erty in the same class or in inequality in its valuation. 
lowa-Des Moines Bank v. Bennett, 284 U. S. 239, 245; 
Cumberland Coal Co. v. Board of Review, 284 U. S. 23, 
25ff; Chicago G. W. Ry. Co. v. Kendall, 266 U. S. 94, 98, 
99; Sioux City Bridge Co. v. Dakota County, 260 U. S. 
441, 445; Raymond v. Chicago Traction Co., 207 U. S. 
20, 37. But to hold that a tax is unconstitutional because 
based upon an assessment which is too high, as compared 
with the value of the same property for purposes of con-
demnation, overlooks the principle upon which property 
taxes are laid and collected. Taxation is but a method 
of raising revenue to defray the expenses of government, 
and of distributing the burden among those who must 
bear it. The taxpayer cannot complain of the tax burden 
which he has to bear, who shows no inequality in the 
application of it. And plainly he does not show inequality 
merely by proving that the valuation of his property for 
taxation is much higher than its market or its condemna-
tion value.

The burden of a property tax like the present is dis-
tributed by applying a rate of tax to the assessed valua-
tion of all taxable property. Variation of either, without
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discrimination, affects the amount of the tax but not the 
equality of its distribution. The activities and expenses 
of government, over which the state has plenary control, 
do not cease in time of depression. They may increase. 
The state may meet those expenses by raising the valua-
tion of taxable property, or by raising tax rates, or both, 
without infringing any constitutional immunity. Here 
the state, so far as appears, is raising the needed revenue 
and distributing the burden as in previous years, by con-
tinuing old valuations. However high those valuations 
may be, if not discriminatory, they impose no unequal 
share of the tax burden on petitioner and cannot be said 
to be arbitrary or oppressive in the constitutional sense.

Recently we held that a claim that the rate of a non- 
discriminatory tax is excessively high presents no consti-
tutional question. Magnano Co. v. Hamilton, 292 U. S. 
40, 44. No reason has been advanced at the bar, or 
given in the opinion of the Court, why a tax valuation, 
excessive when compared with condemnation or market 
value, should have any different legal consequences. In 
neither case is inequality of the tax burden established. 
It is for that reason that this Court has held, without 
exception, that valuation of property for tax purposes, 
however excessive, not shown to be discriminatory, 
infringes no constitutional immunity. Rowley v. Chicago 
& N. W. Ry., supra, 111; Southern Ry. Co. v. Watts, 260 
U. S. 519, 526; and see Cumberland Coal Co. v. Board of 
Review, 284 U. S. 23, 25ff; Sunday Lake Iron Co. v. Wake-
field, 247 U. S. 350.

Cases setting aside an excessive allocation of railroad 
system value to the taxing state, Fargo' v. Hart, supra; 
Rowley v. Chicago Northwestern Ry., supra, or setting 
aside improper valuation made for purposes of condemn-
ing property, Monongahela Navigation Co. v. United 
States, 148 U. S. 312, or for determining whether public 
utility rates are confiscatory, Southwestern Bell Telephone
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Co. v. Public Service Comm’n, 262 U. S. 276, 287, 288; 
Bluefield Waterworks Co. v. Public Service Comm’n, 262 
U. S. 679, 692; McCardle v. Indianapolis Water Co., 272 
U. S. 400, 408, 412, do not support the decision now made. 
In such cases the complainant, because the valuation is 
too high or too low, suffers a harm from which the Con-
stitution guarantees immunity. But the Constitution 
guarantees no immunity from taxation even though the 
tax, because of its amount, may be burdensome, see Mag- 
nano Co. v. Hamilton, supra, or because it is as high in a 
year of depression and falling property values as in years 
of prosperity. Beyond this, petitioner does not show 
that it is harmed, or present any case for invoking the 
protection of the Constitution.

Mr . Justice  Brand eis  and Mr . Just ice  Cardozo  join 
in this opinion.

UNITED STATES v. ATKINSON.

CERTIORARI TO THE CIRCUIT COURT OF APPEALS FOR THE 
FIFTH CIRCUIT.

No. 265. Argued January 8, 1936.—Decided February 3, 1936.

In the absence of exceptional circumstances, error in a jury trial, 
which was not brought to the attention of the court by proper 
exception or request to charge, will not be considered on ap-
peal. P. 159.

76 F. (2d) 564, affirmed.

Certiorari , 296 U. S. 559, to review a judgment affirm-
ing a judgment against the United States in an action 
on a policy of converted war risk insurance.

Mr. Will G. Beardslee, with whom Solicitor General 
Reed and Messrs. Wilbur C. Pickett, Fendall Marbury, 
and W. Marvin Smith were on the brief, for the United 
States.
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Mr. Warren E. Miller, with whom Mr. A. H. Culwell 
was on the brief, for respondent.

Mr . Justice  Stone  delivered the opinion of the Court.

This case was brought here on certiorari to review a 
determination of the Court of Appeals for the Fifth 
Circuit, said to be inconsistent with our decision in Miller 
v. United States, 294 U. S. 435. The challenged holding 
is that there is statutory authority for including in con-
tracts of United States government insurance (converted 
war risk insurance) covering death or total permanent 
disability a provision that “the permanent loss of hear-
ing of both ears . . . shall be deemed to be total dis-
ability.” The case was tried in the district court to a 
jury which rendered a verdict for the plaintiff, respond-
ent here. Judgment in his favor was affirmed by the 
Circuit Court of Appeals for the Fifth Circuit, 76 F. (2d) 
564, which held that the insertion in the policy of the 
quoted definition of total disability, pursuant to Vet-
erans’ Administration Regulation, § 3122, was authorized 
by 43 Stat. 624, 1309, 38 U. S. C., § 512.1

The government, by its assignment of errors here, 
assails, as it did in the court below, the correctness of

1 “§ 512. Not later than July 2, 1926, all term insurance held by 
persons who were in the military service after April 6, 1917, shall be 
converted, without medical examination, into such form or forms of 
insurance as may be prescribed by regulations and as the insured may 
request. Regulations shall provide for the right to convert into 
ordinary life, twenty-payment life, endowment maturing at age sixty- 
two, and into other usual forms of insurance, . . . Provisions for 
maturity at certain ages, for continuous installments during the life 
of the insured or beneficiaries, or both, for cash, loan, paid up and 
extended values, dividends from gains and savings, and such other 
provisions for the protection and advantage of and for alternative 
benefits to the insured and the beneficiaries as may be found to be 
reasonable and practicable, may be provided for in the contract of 
insurance, or from time to time by regulations. . .
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this ruling, but examination of the record discloses that 
no such objection was presented to the trial court. In 
consequence the government is precluded from raising 
the question on appeal.

The trial judge instructed the jury that respondent 
might recover either on the theory that his loss of hearing 
constituted in fact a permanent disability preventing his 
pursuit of any substantially gainful occupation, or that 
his loss of hearing of both ears, if permanent, was a per-
manent disability as defined by the policy. The jury was 
thus left free to return a verdict for respondent if it found 
that he had suffered permanent loss of hearing of both 
ears, regardless of its effect upon his ability to earn his 
livelihood. The government failed to question the correct-
ness of these instructions either by exception or request 
to charge, and its motion for a directed verdict was upon 
other grounds not now material.

The verdict of a jury will not ordinarily be set aside for 
error not brought to the attention of the trial court. This 
practice is founded upon considerations of fairness to the 
court and to the parties and of the public interest in 
bringing litigation to an end after fair opportunity has 
been afforded to present all issues of law and fact. Beaver 
v. Taylor, 93 U. S. 46; Allis v. United States, 155 U. S. 
117, 122, 123; United States v. United States Fidelity & 
Guaranty Co., 236 U. S. 512, 529; Guerini Stone Co. v. 
Carlin Construction Co., 248 U. S. 334, 348; Pennsyl-
vania R. Co. v. Minds, 250 U. S. 368, 375; Burns v. United 
States, 274 U. S. 328, 336; see Shannon v. Shaffer Oil & 
Refining Co., 51 F. (2d) 878, 880. It is substantially 
that adopted by Rule 10, Subdivision 1, of the rules of the 
Court of Appeals for the Fifth Circuit, which requires the 
party excepting to the charge “to state distinctly the sev-
eral matters of law” to which he excepts, and directs that 
“those matters of law, and those only, shall be inserted 
in the bill of exceptions.”
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In exceptional circumstances, especially in criminal 
cases, appellate courts, in the public interest, may, of their 
own motion, notice errors to which no exception has been 
taken, if the errors are obvious, or if they otherwise seri-
ously affect the fairness, integrity or public reputation of 
judicial proceedings. See New York Central R. Co. v. 
Johnson, 279 U. S. 310, 318; Brasfield v. United States, 
272 U. S. 448, 450. But no such case is presented here. 
The judgment must be affirmed for the reason that the 
error assigned was not made the subject of appropriate 
exception or request to charge upon the trial.

Affirmed.

MEYER et  al . v. KENMORE GRANVILLE HOTEL 
CO. ET AL.

CERTIORARI TO THE CIRCUIT COURT OF APPEALS FOR THE 
SEVENTH CIRCUIT.

Nos. 375 and 376. Argued January 16, 1936.—Decided February 
3, 1936.

1. An order of the District Court denying a petition which prays 
dismissal of a proceeding to reorganize a corporation under § 77B 
of the Bankruptcy Act, and incidentally for the recall of an in-
junction restraining creditors in that proceeding, is not appeal-
able to the Circuit Court of Appeals as of right but only by 
leave of that court. Bankruptcy Act, §§ 77B (k), 24, and 25. 
P. 162.

2. An order of the District Court confirming a plan of reorgan-
ization under § 77B of the Bankruptcy Act, is not appealable 
to the Circuit Court of Appeals as of right but only by leave of 
that court. P. 165.

77 F. (2d) 1004; 78 F. (2d) 1018, affirmed.

Certiorari , 296 U. S. 565, to review orders of the Cir-
cuit Court of Appeals dismissing two appeals, and an 
order denying a petition to appeal, from orders of the 
District Court in reorganization proceedings under § 77B 
of the Bankruptcy Act,
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Mr. Meyer Abrams, with whom Mr. Max Shulman 
was on the brief, for petitioners.

Mr. Isaac E. Ferguson, with whom Mr. Arthur M. Cox 
was on the brief, for respondents.

Mr . Just ice  Stone  delivered the opinion of the Court.

Certiorari was granted in these cases as companion 
cases to St. Louis Can Co. v. General American Life 
Insurance Co., 77 F. (2d) 598 (C. C. A. 8th), in which 
certiorari was granted on the same day, to resolve ques-
tions as to the mode of appeal from certain orders entered 
by a district court in the course of a reorganization pro-
ceeding under § 77 B of the Bankruptcy Act, 48 Stat. 
912, 11 U. S. C. 207. The writ in St. Louis Can Co. N. 
General American Life Insurance Co. was later dismissed 
by this Court on stipulation of the parties, 296 U. S. 660.

On February 4, 1935, an involuntary petition was filed 
in the district court for northern Illinois for reorganiza-
tion of a corporate debtor. The debtor filed an answer 
admitting the essential allegations of the petition, and 
the district court found that the petition was filed in 
good faith, and ordered that it stand approved, and that 
creditors be restrained from asserting claims against the 
property of the debtor. After this order was entered 
the petitioner here filed a petition in the reorganization 
proceeding setting up that she owned some of the mort-
gage bonds to which the property of the debtor was sub-
ject; that subsequent to the petition for reorganization, 
but before it was approved, she had brought suit in the 
state courts against the debtor and others for an ac-
counting, charging fraud in the issue and sale of the 
bonds and a fraudulent scheme to bring about a reor-
ganization of the debtor to the detriment of the bond-
holders and to the advantage of the defendants in the 
suit. She prayed that the petition for reorganization be 

43927°—36------- 11
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dismissed for want of good faith and of jurisdiction in 
the district court, and that the injunction be dissolved. 
The district court entered an order March 20, 1935, deny-
ing the petition. From this order it allowed an appeal 
to the Court of Appeals for the Seventh Circuit, which 
dismissed the appeal without opinion. The correctness 
of this ruling is presented in No. 375.

Meanwhile, the district court proceeded with hearings, 
in which petitioner took no part, on a proposed plan of 
reorganization. The plan, after certain modifications, 
was ultimately approved by 94% of the bondholders of 
one class and 95% of another, and, with further changes 
directed by the court, was confirmed by order entered 
May 20, 1935- The Court of Appeals dismissed without 
opinion petitioner’s appeal from this order, allowed by 
the district court. And it denied petitioners application 
for leave to appeal from the same order, on the ground 
that petitioner, who alone sought leave to appeal, had 
not objected to the plan in the bankruptcy court, and 
so was not in a position to challenge the plan on her own 
behalf or on that of bondholders who had objected. 
The correctness of these rulings of the Court of Appeals 
is presented in No. 376.

1. The question in No. 375 is whether the order of the 
district court denying the application to dismiss the pro-
ceeding brought under § 77 B and to dissolve the injunc-
tion generally restraining creditors, is, for purposes of 
appeal, the equivalent of “a judgment adjudging or re-
fusing to adjudge the defendant a bankrupt,” which by 
§ 25 (a) of the Bankruptcy Act, 44 Stat. 665, 11 U. S. C. 
48 (a), is appealable as of right to the court of 
appeals.

When § 77 B introduced into the Bankruptcy Act the 
proceeding for reorganization of a corporation, it was pro-
vided that the procedure to be followed in case reor-
ganization were ordered should, so far as practicable, fol-
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low that already established by the Bankruptcy Act for 
liquidation proceedings. Section 77 B (k)1 directs that 
the other sections of the Bankruptcy Act shall apply to 
proceedings under § 77 B, unless inconsistent with it, and 
that . . the date of the order approving the petition or 
answer under this section shall be taken to be the date of 
adjudication, and such order shall have the same conse-
quence and effect as an order of adjudication.”

The appeal provisions of §§ 24 and 251 2 of the Bank-
ruptcy Act are thus made applicable to orders entered 
in the course of a reorganization proceeding, and an order 
approving or disapproving a petition for reorganization is 
made the equivalent, at least for purposes of an appeal 
under § 25 (a), of a judgment adjudging or refusing to

1 Section 77 B, sub-section (k):
“. . . All other provisions of this title, except such as are in-

consistent with the provisions of this section, shall apply to proceed-
ings instituted under this section, whether or not an order to liquidate 
the estate has been entered. For the purposes of such application, 
provisions relating to ‘bankrupts’ shall be deemed to relate also to 
‘debtors’; ‘bankruptcy proceedings’ or ‘proceedings in bankruptcy’ 
shall be deemed to include proceedings under this section; the date 
of the order approving the petition or answer under this section shall 
be taken to be the date of adjudication, and such order shall have 
the same consequence and effect as an order of adjudication.” .

2 Section 24:
“(a) The Supreme Court of the United States, the circuit courts 

of appeal of the United States, the Court of Appeals of the District 
of Columbia, and the supreme courts of the Territories, in vacation, 
in chambers and during their respective terms, . . . are invested 
with appellate jurisdiction of controversies arising in bankruptcy 
proceedings from the courts of bankruptcy from which they have 
appellate jurisdiction in other cases.

“(b) The several courts of appeal and the Court of Appeals of the 
District of Columbia shall have jurisdiction in equity, either inter-
locutory or final, to superintend and revise in matter of law (and in 
matter of law and fact the matters specified in section 25 of this title) 
the proceedings of the several inferior courts of bankruptcy within 
their jurisdiction. Such power shall be exercised by appeal and in
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adjudge the defendant a bankrupt. By § 24 (a) and (b) 
appeals in “proceedings” in, bankruptcy, as distinguished 
from appeals in “controversies arising in bankruptcy,” 
may be taken only on leave granted in the discretion of 
the appellate court, except that in the cases enumerated 
in § 25 (a), including, in clause (1), “a judgment adjudg-
ing or refusing to adjudge the defendant a bankrupt,” an 
appeal may be taken as of right.

The petitioner appealed not from the order approving 
the reorganization, but from that denying her application 
to dismiss the reorganization proceedings. It is not con-
tended that this order is one in a controversy arising in 
bankruptcy, appealable as of right under § 24 (a). See 
Taylor v. Foss, 271 U. S. 176, 181; Harrison v. Chamber-
lin, 271 U. S. 191; Hewit v. Berlin Machine Works, 194 
U. S. 296, 299, 300. It is urged that it is the equivalent 
of an order approving a petition in a reorganization pro-
ceeding, which § 77 B (k) assimilates to an order of ad-
judication, appealable as of right. But an order refus-
ing to set aside an adjudication of bankruptcy is not 
within § 25 (a) clause (1). This Court has held that an 
appeal can be taken from such an order only on leave of 
the appellate court, under § 24 (b). Vallely v. Northern 
F. & M. Insurance Co., 254 U. S. 348. The present ap-
peal from the order refusing to dismiss the reorganization 

the form and manner of an appeal, except in the cases mentioned in 
said section 25 of this title to be allowed in the discretion of the 
appellate court.”

Section 25 (a):
“Appeals, as in equity cases, may be taken in bankruptcy proceed-

ings from the courts of bankruptcy to the circuit courts of appeal 
of the United States and the Court of Appeals of the District of Co-
lumbia and to the supreme courts of the Territories in the following 
cases, to wit: (1) from a judgment adjudging or refusing to adjudge 
the defendant a bankrupt; (2) from a judgment granting or denying 
a discharge; and (3) from a judgment allowing or rejecting a debt 
or claim of $500 or over. . .
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proceedings does not stand on any different footing, and 
was rightly dismissed because taken without leave of the 
appellate court. Humphrey v. Bankers Mortgage Co., 
79 F. (2d) 345; Vitagraph, Inc. v. St. Louis Properties 
Corp., 77 F. (2d) 590; St. Louis Can Co. v. General Amer-
ican Life Insurance Co., supra; Credit Alliance Corp. v. 
Atlantic, Pacific & Gulf Refining Co., 77 F. (2d) 595; and 
see Wilkerson v. Cooch, 78 F. (2d) 311.

That part of petitioner’s application to the district 
court which asked that the injunction restraining credi-
tors be set aside does not present a “controversy arising 
in bankruptcy” as distinguished from a “proceeding” in 
bankruptcy. The relief from the restraining order which 
petitioner sought was but incidental to her assault on 
the order approving the petition, and raised no issue 
capable of litigation independently of the proceeding in 
the bankruptcy court. It related only to the due ad-
ministration of the pending proceeding and so was a “pro-
ceeding” in bankruptcy, in which the allowance of an 
appeal is discretionary. See Taylor v.- Voss, supra; Har-
rison v. Chamberlin, supra.

2. In No. 376 petitioner contends that the order of the 
district court approving the plan of reorganization cor-
responds to an order confirming or rejecting a composition 
with creditors, and that the latter, as was held in United 
States ex rel. Adler v. Hammond, 104 Fed. 862, is appeal-
able as of right under § 25 as equivalent to an order 
“granting or denying a discharge.” But we think it plain 
that an order confirming a plan of reorganization under 
§ 77 B is not the equivalent of a judgment granting or 
denying a discharge, for, unlike confirmation of a com-
position, see § 14, 30 Stat. 550, 11 U. S. C., § 32 (c), it 
does not operate as a discharge. The release of the debtor 
in a reorganization proceeding is contingent upon the 
performance of its part of the reorganization plan. Sec-
tion 77 B (h) commands the debtor and others to execute
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the plan of reorganization, when confirmed, under the 
direction of the court, authorizes the court to make ap-
propriate orders to that end, and provides that “upon 
the termination of the proceedings a final decree shall be 
entered,” which “shall discharge the debtor from its debts 
and liabilities.” Discharge is effected not by confirma-
tion of the plan but by the final decree.

Confirmation of a plan of reorganization is but a step 
in the administration of the debtor’s estate, and, for rea-
sons already stated, is an order in a proceeding in bank-
ruptcy rather than a controversy arising in bankruptcy 
proceedings, and appeal lies only in the discretion of the 
appellate court. See Campbell v. Alleghany Corporation, 
75 F. (2d) 947, 955.

3. In the exercise of the discretion conferred upon it 
by § 24 (b) the court below denied the application for 
leave to appeal from the order of the district court con-
firming the plan of reorganization. Petitioner, who alone 
asked leave to appeal, made no objection to the plan. 
Her criticisms of the plan are not of a character to invite 
the exercise of the discretion of the court to examine them 
for the first time on appeal.

Affirmed.

Mr . Justi ce  Van  Devanter  took no part in the con-
sideration or decision of these cases.
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DISMUKE v. UNITED STATES.

CERTIORARI TO THE CIRCUIT COURT OF APPEALS FOR THE 
FIFTH CIRCUIT.

No. 199. Argued January 7, 1936.—Decided February 3, 1936.

1. The District Court has jurisdiction under the Tucker Act of a 
claim to an annuity founded on § 8 (a) of the Civil Service Retire-
ment Act of June 30, 1933. P. 169.

2. The declaration of that section that annuities shall be payable 
from the retirement fund, which by an earlier Act is “appropriated 
for the payment of annuities,” amounts to no more than a direc-
tion that they shall be charged on the books of the Treasury to the 
appropriation made for their payment. It does not impair or re-
strict the obligation to pay. Id.

3. Claims for annuities payable under the Retirement Act are not 
claims for pensions or for salary or for compensation for services, 
within the meaning of the prohibition of the Tucker Act excluding 
claims of those descriptions from the jurisdiction it confers upon 
the District Courts. P. 170.

4. An administrative decision rejecting, on a pure question of law, 
a claim for an annuity under § 8 (a) of the Retirement Act, supra, 
held open to review by the District Court in a suit by the claimant 
under the Tucker Act. P. 171.

5. In creating claims against itself, the United States may limit claim-
ants to an administrative remedy; but in the absence of com-
pelling language, resort to the courts to assert the right created 
will be deemed to be curtailed only so far as authority to decide 
is given to the administrative officer; and, in the absence of plain 
command the power of the officer will not be deemed to extend to 
the denial of that which the statute allows as a right and to which, 
upon the facts found or admitted by such officer, the claimant is 
entitled. P. 172.

6. A field deputy United States marshal, during the period 1895-1902, 
was not an employee of the United States within the meaning of 
the Retirement Act, supra. P. 173.

76 F. (2d) 715, affirmed.

Certiorari , 296 U. S. 554, to review the reversal of a 
judgment recovered by Dismuke in the District Court in 
a suit under the Tucker Act.
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Mr. W. A. Bootle, with whom Mr. John J. McCreary 
was on the brief, for petitioner.

Mr. Alexander Holtzoff, with whom Solicitor General 
Reed, Assistant Attorney General Morris, and Messrs. 
Paul A. Sweeney and M. Leo Looney, Jr., were on the 
brief, for the United States.

Mr . Justice  Stone  delivered the opinion of the 
Court.

About June 30, 1933, petitioner filed a claim with the 
Administration of Veterans’ Affairs for allowance of an 
annuity under the provisions of § 8 (a) of the Civil Serv-
ice Retirement Act of June 16, 1933, 48 Stat. 283, 305, 5 
U. S. C., § 692d, which authorizes payment of annui-
ties, at a specified rate, under circumstances not now 
material, to retired government employees in the classi-
fied civil service who have rendered at least thirty years’ 
service. His claim was rejected by the Director of Insur-
ance, on the ground that his employment as a field deputy 
United States marshal from December 16, 1895 to April 
30, 1902, which he had counted as a part of his thirty 
years’ service, could not be so included, because field 
deputy marshals during that time were employees of the 
marshal appointing them, and not of the United States. 
Deducting this period, his total service was twenty-four 
years, which, if established in accordance with the pro-
visions of the Act, would entitle him to an annuity at a 
lower rate, under § 7 of the Act of May 29, 1930, 46 Stat. 
468, 474, 5 U. S. C., § 697a. On appeal the Board of 
Veterans’ Appeals denied petitioner’s application for 
the same reason.

In the present suit, brought in the district court under 
the Tucker Act, to recover accrued installments of the 
annuity based on the thirty-year period of service, and
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for a declaratory judgment establishing petitioner’s right 
to such annuity, the court gave judgment for petitioner. 
The Court of Appeals for the Fifth Circuit reversed, 
76 F. (2d) 715, holding that the district court was with-
out jurisdiction because the Retirement Act must be con-
strued as committing the adjudication of claims under it 
solely to administrative officers, to the exclusion of the 
courts. This Court granted certiorari in view of the pub-
lic importance of the questions involved.

(1) The government urges that the district court was 
without jurisdiction to entertain the suit. The Tucker 
Act of March 3, 1887, 24 Stat. 505, as amended by § 24 
of the Judicial Code, c. 231, 36 Stat. 1087, 1093, 28 U. S. 
C., § 41, permitting suits against the United States, con-
fers on the district courts jurisdiction “concurrent with 
the Court of Claims of all claims not exceeding ten thou-
sand dollars founded upon . . . any law of Congress or 
upon any regulation of an executive department or upon 
any contract, express or implied, with the Government 
of the United States. . . .”

Section 8 (a) of the Retirement Act declares that, 
under conditions specified, the employee “shall be en-
titled to ah annuity payable from the civil-service retire-
ment and disability fund.” The provision is mandatory, 
expressed in terms of the right of the employee, which is 
inseparable from the correlative obligation of the em-
ployer, the United States. The present suit to recover 
the annuity is thus upon a claim “founded upon a law of 
Congress” and is within the jurisdiction conferred upon 
district courts, as are suits to recover sums of money 
which administrative officers are directed by Act of Con-
gress to “pay” or “repay.” Medbury v. United States, 
173 U. S. 492; McLean v. United States, 226 U. S. 374; 
United States v. Hvoslej, 237 U. S. 1, and see United 
States v. American Tobacco Co., 166 U. S. 468. The 
declaration that the annuities are payable from the re-
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tirement fund, which, by § 8 of the Act of May 22, 1920, 
41 Stat. 618, is “appropriated for the payment of an-
nuities,” amounts to no more than a direction that they 
shall be charged on the books of the Treasury to the 
appropriation made for their payment. It does not 
impair or restrict the obligation to pay.

The Tucker Act declares that it shall not be construed 
as giving jurisdiction of “claims for pensions” or “of 
cases brought to recover fees, salary or compensation 
for services of officers of the United States.” The gov-
ernment argues that the present suit must be either the 
one or the other. It does not press the contention that 
the annuities are “salary or compensation,” which we 
think without merit, see Retirement Board n . McGovern, 
316 Pa. 161; 174 Atl. 400, but it insists that the suit is 
brought to recover a pension. The proviso withholding 
jurisdiction of suits on claims for pensions was a part of 
the original Tucker Act, which became law March 3, 
1887, long before the enactment of the Retirement Act 
of May 22, 1920, and at a time when the term “pensions” 
commonly referred to the gratuities paid by the govern-
ment in recognition of past services in the Army or Navy. 
The annuities payable under the Retirement Act are not 
gratuities in that sense. The annuitant contributes to 
them by deductions from his salary or by actual pay-
ments into the fund, as in the present case, and the 
scheme of the Act is to provide for payment of annuities, 
in part at least from contributions by employees, in 
recognition both of their past services and of services to 
be performed.

The Act itself, in contradistinction to the numerous 
pension acts, see 38 U. S. C., does not refer to the annu-
ities as pensions, and expressly excludes from the service 
to be counted, in determining the class to which the an-
nuitant is to be assigned, the period for which the 
employee “elects to receive a pension under any law 

3, Act of May 22, 1920, 41 Stat. 615, 5 U. S. C.,
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§ 707. We conclude that annuities payable under the 
Retirement Act are not pensions within the meaning of 
the Tucker Act and that suits against the government to 
recover them are within the jurisdiction of district courts, 
if not precluded, as the court below held they are, by the 
administrative provisions of the Retirement Act.

(2) Although the Retirement Act does not, in terms, 
forbid employees to assert in the courts rights acquired 
under it, the government insists that such restriction is 
to be implied from the administrative provisions of the 
Act. It points to the authority given the Commissioner 
of Pensions,  under direction of the Secretary of the Inte-
rior, to make rules and regulations for carrying the act 
into effect, § 17 of the Act of 1930, 46 Stat. 478, 5 U. S. 
C., § 707a, and to § 13 of the same Act, 5 U. S. C., 
§ 703a, which prescribes the form of application for the 
annuity, the character of evidence to be presented in its 
support, and declares that upon receipt of satisfactory 
evidence the Commissioner of Pensions  shall forthwith 
adjudicate the claim of the applicant,” and finally to the 
administrative appeals authorized by § 17. From this 
it is argued that the prescribed application to the Com-
missioner, his adjudication, and the appeal from his deci-
sion to departmental officials, afford an exclusive remedy 
which precludes any resort to the courts for the recovery 
of the annuity.

1

1

The United States is not, by the creation of claims 
against itself, bound to provide a remedy in the courts.

1 By Executive Order dated July 21, 1930, under § 1 of Act of July 
3, 1930, 46 Stat. 1016, the functions of the Bureau of Pensions were 
transferred to the Veterans’ Administration. By Executive Orders 
Nos. 6670 and 6731, dated respectively April 7, 1934, and June 5, 
1934, under § 16 of Act of March 3, 1933, 47 Stat. 1517, and Order 
of the Civil Service Commission dated August 24, 1934, the adminis-
tration of the Civil Service Retirement Act was transferred from the 
Veterans’ Administration to the Civil Service Commission, effective 
as of September 1,1934.
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It may withhold all remedy or it may provide an adminis-
trative remedy and make it exclusive, however mistaken 
its exercise. See United States v. Babcock, 250 U. S. 328. 
But, in the absence of compelling language, resort to the 
courts to assert a right which the statute creates will be 
deemed to be curtailed only so far as authority to decide 
is given to the administrative officer. If the statutory 
benefit is to be allowed only in his discretion, the courts 
will not substitute their discretion for his. Williamsport 
Wire Rope Co. v. United States, 277 U. S. 551; United 
States v. Atchison, T. (è S. F. Ry. Co., 249 U. S. 451, 454; 
Ness v. Fisher, 223 U. S. 683. If he is authorized to de-
termine questions of fact his decision must be accepted 
unless he exceeds his authority by making a determina-
tion which is arbitrary or capricious or unsupported by 
evidence, see Silberschein v. United States, 266 U. S. 221, 
225; United States v. Williams, 278 U. S. 255, 257, 258; 
Meadows v. United States, 281 U. S. 271, 274; Degge v. 
Hitchcock, 229 U. S. 162, 171 ; or by failing to follow a 
procedure which satisfies elementary standards of fair-
ness and reasonableness essential to the due conduct of 
the proceeding which Congress has authorized, Lloyd 
Sabaudo Società v. Elting, 287 U. S. 329, 330, 331. But 
the power of the administrative officer will not, in the ab-
sence of a plain command, be deemed to extend to the 
denial of a right which the statute creates, and to which 
the claimant, upon facts found or admitted by the admin-
istrative officer, is entitled. United States v. Laughlin, 
249 U. S. 440, 443; United, States v. Hvoslef, supra; 
McLean v. United States, supra, 378; Parish v. Mac- 
Veagh, 214 U. S. 124; Medbury v. United States, supra, 
497, 498; see Bates (è Guild Co. v. Payne, 194 U. S. 106, 
109, 110.

The Commissioner is required by § 13, “upon receipt 
of satisfactory evidence” of the character specified, “to 
adjudicate the claim.” This does not authorize denial of
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a claim if the undisputed facts establish its validity as a 
matter of law, or preclude the courts from ascertaining 
whether the conceded facts do so establish it. The deci-
sions of the Director of Insurance and the Board of Vet-
erans’ Appeals, and the stipulation of facts upon which 
the case was tried, show that the petitioner’s claim for 
an annuity based on thirty years’ service was rejected on 
the sole ground that his employment as a field deputy 
United States marshal could not be counted as service as 
an employee of the United States. The administrative 
decision thus turned upon a question of law, whether a 
field deputy marshal during the period from December 16, 
1895 to December 30, 1902, was an employee of the 
United States. The administrative determination of 
that question is open to review in the present suit, and 
should have been considered and decided by the court 
below.

(3) We are of the opinion that a field deputy United 
States marshal from 1895 to 1902 was not an employee 
of the United States within the meaning of the Retire-
ment Act. Before the Act of May 28, 1896, c. 252, 29 
Stat. 140, 181, United States marshals were authorized 
to appoint deputy marshals, removable from office by the 
district judge or by the circuit court, R. S. §780, who 
were to be paid a “proper” allowance, not to exceed 
three-fourths of the fees earned by them. R. S. § 841. 
Sections 9 and 10 of the Act of 1896 placed the marshal 
and office deputy marshals upon a salary basis, but § 11 
authorized the marshal to appoint field deputy marshals 
to hold office during his pleasure unless sooner removed 
by the district courts, who should receive as compensa-
tion three-fourths of the fees, including mileage, earned 
by them. The status of a field , deputy marshal under 
this legislation was therefore the same as that of all 
deputy marshals under the earlier Act. We regard the 
question whether such a field deputy marshal was an
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employee of the government or of the marshal as settled 
by the decision and reasoning of this Court in Douglas 
v. Wallace, 161 U. S. 346, which held that, in view of 
the manner of a deputy marshal’s appointment and pay-
ment, his claim for compensation had the status of that 
of a claim of an employee of the marshal, not of the gov-
ernment, and so was not affected by R. S., § 3477, declar-
ing void any assignment of any interest in a claim against 
the United States. To the same effect are United States 
v. McDonald, 72 Fed. 898, 900; Powell v. United States, 60 
Fed. 687; Wintermute v. Smith, 30 Fed. Cas. No. 17,897. 
This has been the administrative ruling since 1920, 
see Claim of George Taylor Larkin, recorded in 21 P. & 
R. D. 42. A construction of such long standing is not 
lightly to be overturned. See United States v. Moore, 
95 U. S. 760, 763; Logan v. Davis, 233 U. S. 613, 627; 
Maynard v. Elliott, 283 U. S. 273; Brewster v. Gage, 280 
U. S. 327, 336; Fawcus Machine Co. v. United States, 
282 U. S. 375; Interstate Commerce Comm’n v. New 
York, N. H. <& H. R. Co., 287 U. S. 178; Norwegian Ni-
trogen Products Co. v. United States, 288 U. S. 294, 315. 
Later legislation providing for payment of annuities to 
employees of the United States must be taken to have 
been adopted in the light of it.

Since the record does not disclose any administrative 
determination of petitioner’s right to an annuity com-
puted on the basis of twenty-four years service, the sole 
issue now presented is whether the decision that he was 
not entitled to the annuity calculated on the basis of 
thirty years’ service was erroneous. The judgment of 
the court below must therefore be affirmed, but for rea-
sons stated in this opinion and not those stated in the 
opinion of the court below.

Affirmed.
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UNITED STATES v. CALIFORNIA.

CERTIORARI TO THE CIRCUIT COURT OF APPEALS FOR THE 
NINTH CIRCUIT.

No. 33. Argued January 16, 17, 1936.—Decided February 3, 1936.

1. Whether a transportation agency is a common carrier depends not 
upon its corporate character or declared purposes, but upon what 
it does. P. 181.

2. The State Belt Railroad, owned by the State of California and 
operated by it along the waterfront of San Francisco harbor, which 
receives all freight cars, loaded and empty, offered to it by rail-
roads, industrial plants and steamships, with which it connects, and 
hauls them at a flat rate per car, the larger part of such traffic 
having its origin or destination in States other than California, is 
a common carrier engaged in interstate commerce. P. 182.

3. In operating a common-carrier railroad in interstate transportation, 
though the purpose be to facilitate the commerce of a port and the 
net proceeds be used in harbor improvement, a State acts in sub-
ordination to the power of Congress under the commerce clause. 
P. 183.

4. Even though the State, in the conduct of its railroad, be said to 
act in its “sovereign,” distinguished from a “private,” capacity, its 
sovereignty in that regard is necessarily diminished to the extent 
of the power granted by the Constitution to the Federal Govern-
ment. P. 183.

5. The principle by which state instrumentalities are protected from 
federal taxation, and vice versa, is inapplicable by analogy as a 
limitation upon the federal power to regulate interstate commerce. 
P. 184.

6. The provisions of the Safety Appliance Act forbidding any common 
carrier engaged in interstate commerce by railroad to haul cars not 
equipped with couplers as prescribed, and penalizing infractions, 
include state-owned interstate rail carriers. P. 185.

7. The canon of construction that a sovereign is presumptively not 
intended to be bound by its own statute unless named in it, should 
not be extended so as to exempt from an Act of Congress a business 
plainly within its terms and purpose, merely because the business 
is carried on by a State. P. 186.

8- Congress may confer on inferior courts original jurisdiction of suits 
in which a State is a party. P. 187.
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9. The inclusion of an earlier provision in the Judicial Code was not 
a reenactment. P. 187.

10. Section 6 of the Safety Appliance Act, as amended in 1896, pro-
vides that any common carrier, for each car hauled by it in violation 
of the Act, shall be liable to a penalty of $100, “to be recovered 
in a suit or suits to be brought by the United States district attor-
ney in the district court of the United States having jurisdiction in 
the locality where such violation shall have been committed.” Sec-
tion 233, Jud. Code, originally enacted as part of the Judiciary Act 
of 1789, gave this Court “exclusive jurisdiction of all controversies 
of a civil nature where a State is a party,” (with certain exceptions). 
Assuming that a suit to recover the penalty is a controversy of a 
civil nature, held that, with respect to such suits when brought 
against States, § 6 supplants § 233, and lodges jurisdiction in the 
district court of the locality. P. 187.

75 F. (2d) 41, reversed.

Certior ari , 296 U. S. 554, to review a judgment revers-
ing a judgment for a penalty recovered by the United 
States against the State of California by suit in the Dis-
trict Court.

Assistant Solicitor General Bell, with whom Solicitor 
General Reed, Assistant Attorney General Keenan, and 
Messrs. David V. Cahill, M. S. Huberman, Charles E. 
Wyzanski, Jr., and Daniel W. Knowlton were on the 
brief, for the United States.

The State of California in the operation of the state- 
owned State Belt Railroad is a common carrier engaged 
in interstate commerce by railroad. United States v. 
Brooklyn Terminal Co., 249 U. S. 296, 304; United 
States v. Union Stock Yard Co., 226 U. S. 286; United 
States v. Sioux City Stock Yards Co., 162 Fed. 556; Union 
Stockyards Co. v. United States, 169 Fed. 404; Belt Ry. 
Co. v. United States, 168 Fed. 542; United States v. 
Atlanta Terminal Co., 260 Fed. 779, cert, den., 251 U. S. 
559; McCallum v. United States, 298 Fed. 373, cert, den., 
266 U. S. 606; Tilden v. United States, 21 F. (2d) 967. 
Distinguishing: Sherman v. United States, 282 U. S, 25,
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The State is subject to the provisions of the Federal 
Safety Appliance Act. United States v. Erie R. Co., 237 
U. S. 402, 409; St. Louis & I. M. Ry. Co. v. Taylor, 210 
U. S. 281, 294-296; Chicago, B. <& Q. R. Co. v. United 
States, 220 U. S. 559; Delk n . St. Louis & S. F. R. Co., 
220 U. S. 580; California Canneries Co. v. Southern 
Pacific Co., 51 I. C. C. 500, 502-503; United States v. 
Belt Line R. Co., 56 I. C. C. 121; Texas State Railroad, 
34 I. C. C. Vai. Rep. 276; United States v. New York 
Central R. Co., 272 U. S. 457, 461-462.

The power of the Federal Government to regulate 
state-owned railroads engaged in interstate commerce 
would seem beyond doubt. Cf. Helvering v. Powers, 293 
U. S. 214 (operation of a street railway); South Carolina 
v. United States, 199 U. S. 437 (sale of liquor under a 
dispensary system); Ohio v. Helvering, 292 U. S. 360 
(sale of liquor through state-owned stores); Georgia v. 
Chattanooga, 264 U. S. 472, 481; United States v. 
Planters’ Bank, 9 Wheat. 904; Bank of Kentucky v. 
Wister, 2 Pet. 318, 323; Curran v. Arkansas, 15 How. 304, 
308.

It is plain that a state-owned railroad would not be 
immune from the federal taxing power. So far as the 
commerce power is concerned it is not clear that any 
immunity is properly to be implied in favor of the States; 
but assuming that such immunity exists, it is manifestly 
no more extensive than the immunity from federal taxa-
tion. Board of Trustees v. United States, 289 U. S. 48, 
59; Southern Ry. Co. v. Railroad Commission, 236 U. S. 
439; Gilvary v. Cuyahoga Valley Ry., 292 U. S. 57, 60-61.

Since the Federal Government clearly has the power 
to regulate state-owned railroads engaged in interstate 
commerce, no sound reason appears for excepting them 
from the operation of existing federal statutes. The 
Safety Appliance Act embraces any common carrier, 

<3927°—36------- 12
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The historical basis for the rule that a sovereign is not 
bound by a statute unless specifically named, clearly in-
dicates that it has application only to the enacting 
sovereign. There is no reason to assume that Congress 
meant to distinguish between state and privately owned 
railroads. See Southern Ry. Co. v. United States, 222 
U. S. 20, 27; Mathewes v. Port Utilities Comm’n, 32 F. 
(2d) 913.

“The judicial power,” Constitution, Art. Ill, extends 
to suits by the United States against a State. United 
States v. North Carolina, 136 U. S. 211; United States v. 
Texas, 143 U. S. 621, 644, 645; 162 U. S. 1, 90; United 
States v. Michigan, 190 U. S. 379, 396; Oklahoma v. 
Texas, 258 U. S. 574, 581; United States v. Minnesota, 
270 U. S. 181, 195; cf. Monaco v. Mississippi, 292 U. S. 
313, 329; and Congress can vest jurisdiction of such cases 
in the inferior federal courts. Ames v. Kansas, 111 U. S. 
449; United States v. Louisiana, 123 U. S. 32.

The Constitutional principle is the same whether the 
suit be brought with or without the consent of the State. 
This is shown by Ames v. Kansas, supra, where the State 
objected to having its suit removed. See also Bors v. 
Preston, 111 U. S. 252.

Mr. Ralph 0. Marron, Deputy Attorney General of 
California, with whom Mr. U. S. Webb, Attorney General, 
was on the brief, for the State of California.

California is not a common carrier engaged in inter-
state commerce. Kentucky & Indiana Bridge Co. v. 
Louisville & N. R. Co., 37 Fed. 567; Sherman v. United 
States, 282 U. S. 25.

The operation of the State Belt Railroad is the exer-
cise of a governmental function. Denning v. State, 123 
Cal. 316, 321, 322; Sherman v. United States, supra. Dis-
tinguishing Helvering v. Powers, 293 U. S. 214; South 
Carolina v. United States, 199 U. S. 437; Ohio v. Helver-
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ing, 292 U. S. 360, as cases in which the States were act-
ing in a proprietary capacity and to that extent were 
amenable to the federal taxing power. In order to sub-
ject a State to the federal taxing power it is necessary 
that the State be engaged in a private undertaking. Geor-
gia v. Chattanooga, 264 U. S. 472, 481-482; United States 
v. Planters’ Bank, 9 Wheat. 904; Bank of Kentucky v. 
Wister, 2 Pet. 318, 323; Curran v. Arkansas, 15 How. 304, 
308.

The operation and control of port facilities is a sover-
eign function. Commissioner v. Ten Eyck, 76 F. (2d) 
515.

Congress has no power to impose a penalty on a State 
when engaged in the discharge of a sovereign function. 
McCulloch v. Maryland, 4 Wheat. 316; Robinson v. 
Sichel, 127 U. S. 507, 515.

The Federal Act is not applicable since States are not 
specifically referred to therein. Savings Bank n . United 
States, 19 Wall. 227, 239; New York v. Irving Trust Co., 
288 U. S. 329, 331; United States v. Herron, 20 Wall. 251; 
Guarantee Co. v. Title Guaranty Co., 224 U. S. 142; In re 
Fowble, 213 Fed. 676; Villere v. United States, 18 F, (2d) 
409, cert, den., 275 U. S. 532; United States v. Clausen, 
291 Fed. 231.

The venue of any action against the State by the United 
States must be in the Supreme Court of the United States. 
Const., Art. Ill, § 2; Rhode Island n . Massachusetts, 12 
Pet. 657; United States v. Texas, 143 U. S. 621. The pro-
vision of Jud. Code, § 233, giving this Court exclusive 
jurisdiction over all controversies of a civil nature where a 
State is a party, was not impliedly repealed by the Safety 
Appliance Act. Great Northern Ry. Co. v. United States, 
155 Fed. 945, aff’d 208 U. S. 452; Gay v. Ruff, 292 U. S. 
25, 37; Knapp v. Byram, 21 F. (2d) 226, 227; United 
States v. McIntosh, 57 F. (2d) 573.
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Mr . Just ice  Stone  delivered the opinion of the Court.

This is a suit brought by the United States against the 
State of California in the District Court for northern 
California to recover the statutory penalty of $100 for 
violation of the federal Safety Appliance Act, § 2, Act 
of March 2, 1893, c. 196, 27 Stat. 531, 45 U. S. C. § 2, 
and § 6 of the Act as amended April 1, 1896, 29 Stat. 
85, 45 U. S. C., § 6.1

The complaint alleges that California, in the operation 
of the state-owned State Belt Railroad, is a common car-
rier engaged in interstate transportation by railroad, and 
that it has violated the Safety Appliance Act by hauling 
over the road a car equipped with defective coupling 
apparatus. Upon the trial, without a jury, upon stipu-
lated facts, the district court gave judgment for the United 
States. The Court of Appeals for the Ninth Circuit re-
versed, 75 F. (2d) 41, on the ground that as exclusive 
jurisdiction of suits to which a state is a party is con-
ferred upon this Court by § 233 of the Judicial Code, 36 
Stat. 1156, 28 U. S. C. 341, the district court was without

1 “Section 2. It shall be unlawful for any common carrier engaged 
in interstate commerce by railroad to haul or permit to be hauled 
or used on its line any car used in moving interstate traffic not 
equipped with couplers coupling automatically by impact, and which 
can be uncoupled without the necessity of men going between the 
ends of the cars.”

“Section 6. Any common carrier engaged in interstate commerce 
by railroad using any locomotive engine, running any train, or haul-
ing or permitting to be hauled or used on its line any car in violation 
of any of the preceding provisions of this chapter, shall be liable to a 
penalty of $100 for each and every such violation, to be recovered in 
a suit or suits to be brought by the United States district attorney 
in the district court of the United States having jurisdiction in the 
locality where such violation shall have been committed; and it shall 
be the duty of such district attorney to bring such suits upon duly 
verified information being lodged with him of such violation having 
occurred; . .
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jurisdiction of the cause. We granted certiorari to review 
the case as one involving questions of public importance, 
upon a petition of the government which urged that the 
state is a common carrier by railroad, subject to the Safety 
Appliance Act, and, under its provisions, to suit in the 
district court to recover penalties for violation of the 
Act.

In an earlier suit, Sherman v. United States, 282 U. S. 
25, brought against the Board of State Harbor Commis-
sioners, which supervises operation of the State Belt Rail-
road, to recover penalties for violation of the Act, this 
Court set aside the judgment of the district court for the 
government because the state had not been made a party.

1. Whether a transportation agency is a common car-
rier depends not upon its corporate character or declared 
purposes, but upon what it does. United States v. Brook-
lyn Terminal, 249 U. S. 296, 304. The State Belt Rail-
road is owned and operated by the state, see Sherman v. 
United States, supra. It parallels the water front of San 
Francisco harbor and extends onto some forty-five state- 
owned wharves. It serves directly about one hundred 
and seventy-five industrial plants, has track connection 
with one interstate railroad, and, by wharf connections 
with freight car ferries, links that and three other inter-
state rail carriers with freight yards in San Francisco 
leased to them by the state. It receives and transports 
from the one to the other, by its own engines, all freight 
cars, loaded and empty, and the freight they contain, of-
fered to it by railroads, steamship companies and indus-
trial plants. The larger part of this traffic has its origin 
or destination in states other than California. For the 
transportation service it makes a flat charge per car. It 
issues no bills of lading and is not a party to through 
rates. It moves the cars on instructions contained in 
"switch lists” made out by the delivering or receiving car-
rier, which pays the charge and absorbs it in its rate. The
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charge on cars not delivered to or received from another 
carrier is paid by the industry concerned.

The Belt Railroad is thus a terminal railroad for the 
industries and carriers with which it connects, and it 
serves as a link in the through transportation of inter-
state freight shipped to or from points in San Francisco 
over the connecting carriers. Its service is of a public 
character, for hire, and does not differ in any salient fea-
ture from that which this Court, in United States v. 
Brooklyn Terminal, supra, 304, 305, held to be common 
carriage by rail in interstate commerce within the mean-
ing of the federal Hours of Service Act, 34 Stat. 1415, 45 
U. S. C., § 61.

The state insists that the facts that it maintains no 
freight station, issues no bills of lading, and is engaged 
only in moving cars for a flat rate instead of at a charge 
per hundred pounds of freight moved, distinguish the op-
eration of its railroad from that of the Brooklyn Termi-
nal. As the service involves transportation of the cars 
and their contents, the method of fixing the charge is 
unimportant. Belt Railway of Chicago v. United States, 
168 Fed. 542, 544; see United States v. Union Stock Yard 
& Transit Co., 226 U. S. 286, 299, 300. And while main-
tenance of a freight station and the issue of bills of lad-
ing may be embraced in the service of a common carrier, 
and a part of interstate commerce, see United States v. 
Ferger, 250 U. S. 199; Atchison, T. & S. F. Ry. Co. v. 
United States, 295 U. S. 193, they are not indispensable 
adjuncts to either where the subject of transportation, 
here cars loaded and empty, may be effected without.

All the essential elements of interstate rail transpor-
tation are present in the service rendered by the State 
Belt Railroad. They are the receipt and transportation, 
for the public, for hire, of cars moving in interstate 
commerce. See United States v. Union Stock Yard & 
Transit Co., supra, 299; Union Stockyards Co. n . United
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States, 169 Fed. 404; Belt Railway of Chicago v. United 
States, supra. Its service, involving as it does the trans-
portation of all carload freight moving in interstate 
commerce between the industries concerned and all rail-
road and steamship lines reaching the port, is of the same 
character, though wider in scope, as that held to be com-
mon carriage by rail in interstate commerce in the 
Brooklyn Terminal and the Union Stockyard cases. They 
abundantly support the conclusion that such is the serv-
ice rendered by the state in the present case, a conclusion 
twice reached by the Court of Appeals for the Ninth 
Circuit, see McCallum v. United States, 298 Fed. 373; 
Tilden v. United States, 21 F. (2d) 967.

2. The state urges that it is not subject to the federal 
Safety Appliance Act. It is not denied that the omission 
charged would be a violation if by a privately-owned rail 
carrier in interstate commerce. But it is said that as 
the state is operating the railroad without profit, for 
the purpose of facilitating the commerce of the port, and 
is using the net proceeds of operation for harbor improve-
ment, see Sherman v. United States, supra, Denning v. 
State, 123 Cal. 316, it is engaged in performing a public 
function in its sovereign capacity and for that reason 
cannot constitutionally be subjected to the provisions of 
the federal Act. In any case it is argued that the statute 
is not to be construed as applying to the state acting in 
that capacity.

Despite reliance upon the point both by the govern-
ment and the state, we think it unimportant to say 
whether the state conducts its railroad in its “sovereign” 
or in its “private” capacity. That in operating its railroad 
it is acting within a power reserved to the states can-
not be doubted. See Puget Sound Power & Light Co. v. 
Seattle, 291 U. S. 619, 624; Green v. Frazier, 253 U. S. 
233; Jones v. Portland, 245 U. S. 217. The only question 
we need consider is whether the exercise of that power, in
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whatever capacity, must be in subordination to the power 
to regulate interstate commerce, which has been granted 
specifically to the national government. The sovereign 
power of the states is necessarily diminished to the ex-
tent of the grants of power to the federal government in 
the Constitution. The power of a state to fix intrastate 
railroad rates must yield to the power of the national gov-
ernment when their regulation is appropriate to the regu-
lation of interstate commerce. United States v. Louisiana, 
290 U. S. 70, 74, 75; Wisconsin Railroad Comm’n v. 
Chicago, B. de Q. R. Co., 257 U. S. 563; Shreveport Rate 
Cases, 234 U. S. 342. A contract between a state and a 
rail carrier fixing intrastate rates is subject to regulation 
and control by Congress, acting within the commerce 
clause, New York n . United States, 257 U. S. 591, as are 
state agencies created to effect a public purpose, see Sani-
tary District of Chicago v. United States, 266 U. S. 405; 
Board of Trustees n . United States, 289 U. S. 48; see 
Georgia v. Chattanooga, 264 U. S. 472. In each case the 
power of the state is subordinate to the constitutional 
exercise of the granted federal power.

The analogy of the constitutional immunity of state 
instrumentalities from federal taxation, on which respond-
ent relies, is not illuminating. That immunity is implied 
from the nature of our federal system and the relationship 
within it of state and national governments, and is equally 
a restriction on taxation by either of the instrumentalities 
of the other. Its nature requires that it be so construed 
as to allow to each government reasonable scope for 
its taxing power, see Metcalf & Eddy v. Mitchell, 269 
U. S. 514, 522-524, which would be unduly curtailed if 
either by extending its activities could withdraw from 
the taxing power of the other subjects of taxation tra-
ditionally within it. Helvering v. Powers, 293 U. S. 214, 
225; Ohio v. Helvering, 292 U. S. 360; South Carolina 
v. United States, 199 U. S. 437; see Murray v. Wilson
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Distilling Co., 213 U. S. 151, 173, explaining South Caro-
lina v. United States, supra. Hence we look to the activi-
ties in which the states have traditionally engaged as 
marking the boundary of the restriction upon the federal 
taxing power. But there is no such limitation upon the 
plenary power to regulate commerce. The state can no 
more deny the power if its exercise has been authorized by 
Congress than can an individual.

California, by engaging in interstate commerce by rail, 
has subjected itself to the commerce power, and is liable 
for a violation of the Safety Appliance Act, as are other 
carriers, unless the statute is to be deemed inapplicable 
to state-owned railroads because it does not specifically 
mention them. The federal Safety Appliance Act is re-
medial, to protect employees and the public from injury 
because of defective railway appliances, Swinson v. Chi-
cago, St. Paul, M. & 0. Ry. Co., 294 U. S. 529; Fairport, 
P. & E. R. Co., v. Meredith, 292 U. S. 589, 594; Johnson 
v. Southern Pacific Co., 196 U. S. 1, 17, and to safeguard 
interstate commerce itself from obstruction and injury due 
to defective appliances upon locomotives and cars used on 
the highways of interstate commerce, even though their 
individual use is wholly intrastate. Southern Ry. Co. v. 
United States, 222 U. S. 20; Moore v. Chesapeake & Ohio 
Ry. Co., 291 U. S. 205, 214. The danger to be appre-
hended is as great and commerce may be equally impeded 
whether the defective appliance is used on a railroad 
which is state-owned or privately-owned. No convincing 
reason is advanced why interstate commerce and persons 
and property concerned in it should not receive the pro-
tection of the act whenever a state, as well as a privately- 
owned carrier, brings itself within the sweep of the stat-
ute, or why its all-embracing language should not be 
deemed to afford that protection.

In Ohio v. Helvering, supra, it was held that a state, 
upon engaging in the business, became subject to a federal
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statute imposing a tax on those dealing in intoxicating 
liquors, although states were not specifically mentioned in 
the statute. The same conclusion was reached in South 
Carolina v. United States, supra; and see Helvering v. 
Powers, supra. Similarly the Interstate Commerce Com-
mission has regarded this and other state-owned interstate 
rail carriers as subject to its jurisdiction, although the 
Interstate Commerce Act does not in terms apply to state- 
owned rail carriers. See California Canneries Co. v. 
Southern Pacific Co., 51 I. C. C. 500, 502, 503; United 
States v. Belt Line R. Co., 56 I. C. C. 121; Texas State 
Railroad, 34 I. C. C. Vai. R. 276.

Respondent invokes the canon of construction that a 
sovereign is presumptively not intended to be bound by 
its own statute unless named in it, see Guarantee Title & 
Trust Co. v. Title Guaranty Co., 224 U. S. 152; United 
States v. Herron, 20 Wall. 251; In re Fowble, 213 Fed. 
676. This rule has its historical basis in the English doc-
trine that the Crown is unaffected by acts of Parliament 
not specifically directed against it. United States v. 
Herron, supra, 255; Dollar Savings Bank v. United 
States, 19 Wall. 227, 239. The presumption is an aid 
to consistent construction of statutes of the enacting 
sovereign when their purpose is in doubt, but it does not 
require that the aim of a statute fairly to be inferred be 
disregarded because not explicitly stated. See Baltimore 
National Bank v. State Tax Commission of Maryland, 
decided this day, post, p. 209. We can perceive no reason 
for extending it so as to exempt a business carried on 
by a state from the otherwise applicable provisions of an 
act of Congress, all-embracing in scope and national in 
its purpose, which is as capable of being obstructed by 
state as by individual action. Language and objectives 
so plain are not to be thwarted by resort to a rule of 
construction whose purpose is but to resolve doubts, and 
whose application in the circumstances would be highly
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artificial. It was disregarded in Ohio v. Helvering, supra, 
and South Carolina v. United. States, supra. See Heiner 
n . Colonial Trust Co., 275 U. S. 232, 234, 235.

3. The jurisdiction of the district court to entertain 
suits by the United States against a state under the 
Safety Appliance Act turns on the construction to be 
given to § 6 of the Act in the light of § 233 of the Ju-
dicial Code. Article III, § 2 of the Constitution extends 
the judicial power of the United States and the original 
jurisdiction of the Supreme Court to cases “in which a 
state shall be a party.” See United States v. West 
Virginia, 295 U. S. 463, 470, and cases cited. But Con-
gress may confer on inferior courts concurrent original 
jurisdiction of such suits. Ames v. Kansas, 111 U. S. 
449, ¡United States v. Louisiana, 123 U. S. 32; compare 
Bors v. Preston, 111 U. S. 252. Section 233 of the Ju-
dicial Code, 28 U. S. C., 341, originally enacted as § 13 
of the Judiciary Act of 1789, 1 Stat. 80, became § 687 of 
the Revised Statutes, and was carried into the Judicial 
Code in 1911, 36 Stat. 1156. It gives to this Court “ex-
clusive jurisdiction of all controversies of a civil nature 
where a state is a party, except between a state and its 
citizens or between a state and citizens of other states 
or aliens.” The later enacted § 6 of the Safety Appliance 
Act, see Smiley v. Holm, 285 U. S. 355, provides that the 
penalty which it imposes is “to be recovered in a suit or 
suits to be brought... in the district court of the United 
States having jurisdiction in • the locality where such 
violation shall have been committed. . . .”

If it be assumed that the present suit to recover the 
payment denominated a “penalty” by § 6 is a contro-
versy of a civil nature, but see Wisconsin v. Pelican 
Insurance Co., 127 U. S. 265; cf. Milwaukee County 
v. M. E. White Co., 296 U. S. 268, it is by § 233 of the 
Judicial Code within the exclusive jurisdiction of this 
Court, unless that provision is supplanted with respect
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to suits such as the present by the provisions of § 6. Up-
on that assumption § 6 is in conflict with § 233 of the 
Judicial Code and supersedes it, United States v. Yugi- 
novich, 256 U. S. 450, 463; United States ex rel. Chand-
ler v. Dodge County Comm’rs, 110 U. S. 156; United 
States v. Tynen, 11 Wall. 88, 92, unless, again, the general 
language of § 6 is to be taken as not applying to suits 
brought against a state. Since the section which, as we 
have held, imposes the liability upon state- and privately- 
owned carriers alike, also provides the remedy and desig-
nates the manner and the court in which the remedy is 
to be pursued, we think the jurisdictional provisions are 
as applicable to suits brought to enforce the liability of 
states as to those against privately-owned carriers, and 
that the district court had jurisdiction.

If we lay aside possible doubts, whether the suit is of 
a “civil nature,” in which case only does § 233 of the 
Judicial Code purport to make the jurisdiction of this 
Court exclusive, still, in construing the jurisdictional 
provisions of § 6 of the Safety Appliance Act practical 
convenience and “the tacit assumptions” upon which it 
is reasonable to suppose its language was used, see Ohio 
ex rel. Popovid v. Agler, 280 U. S. 379, 383, are not to be 
disregarded. The controversy in a suit authorized by § 6 
is essentially local in character and involves issues for 
which a jury trial may be appropriate, compare Georgia 
v. Brails]ord, 3 Dall. 1. Their adjudication often requires 
the presence, as witnesses, of railroad workers, shippers 
and others of the locality. These are considerations 
which undoubtedly led to the command that the suit 
should be brought in the district court of the “locality” 
where violations occur. They are considerations as appli-
cable to suits against a state as to suits against a pri-
vately-owned railroad. The suggestion that it should be 
assumed that Congress did not intend to subject a sover-
eign state to the inconvenience and loss of dignity in-
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volved in a trial in a district court is not persuasive when 
weighed against the complete appropriateness of the court 
and venue selected for the trial of issues growing out of 
the particular activity in which the state has chosen to 
engage.

Reversed.

TREIGLE v. ACME HOMESTEAD ASSOCIATION.*

APPEAL FROM THE SUPREME COURT OF LOUISIANA.

No. 287. Argued January 9, 1936.—Decided February 3, 1936.

Prior to the adoption of Act No. 140 of 1932 by the legislature of 
Louisiana, building and loan associations in that State were re-
quired, whenever the income ordinarily applicable to the demands 
of withdrawing members was insufficient to pay all such demands 
within sixty days from date of notice, to set apart fifty per cent, 
of the receipts of the association to pay such withdrawing members, 
and payments were to be made in the order of presentation of 
notices of withdrawal. Act No. 140 abolished this requirement, 
and the amount to be allocated to payment of withdrawing members 
was by that Act left to the sole discretion of the directors, who 
were authorized to apply the association’s receipts to the making of 
loans, to payment of old or new debts, to dividends to continuing 
members, or to the creation of a cash reserve for future dividends. 
A stockholder who, prior to the adoption of the Act, gave notice of 
withdrawal, but whose demand had not been paid, although simi-
lar applications had been paid, challenged the validity of the Act 
under the Federal Constitution. Held:

1. The Act impairs the obligation of the stockholder’s contract 
and destroys his vested rights in violation of § 10 of Article I, and 
§ 1 of the Fourteenth Amendment, of the Federal Constitution. 
P. 194.

* Together with No. 288, Treigle v. Thrift Homestead Assn.; No. 
289, Treigle Sash Factory, Inc. v. Conservative Homestead Assn.; 
No. 290, Treigle Sash Factory, Inc. v. Union Homestead Assn.; and 
No. 316, Mitchell n . Conservative Homestead Assn. Appeals from the 
Supreme Court of Louisiana.
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2. The Act is not justifiable control or regulation in the public 
interest of the operations of building and loan associations and is 
not a valid exercise of the police power. P. 196.

3. As the Act does not purport to deal with any existing emer-
gency and the provisions respecting the rights of withdrawing 
members are neither temporary nor conditional, it cannot be 
treated as an emergency measure. P. 195.

4. The challenged sections of the Act are neither intended nor 
adapted to conserve the assets of building and loan associations, 
but affect merely the rights of members inter sese, and in this 
respect are unreasonable and arbitrary interferences with vested 
contract rights. P. 195.

5. The Act cannot be sustained as within the power of the 
State to amend the corporation’s charter. P. 196.

6. While building and loan associations, like banks and public 
service companies, are peculiarly subject to the regulatory power 
of the State, yet legislation affecting them must be confined to 
purposes reasonably connected with the public interest as dis-
tinguished from purely private rights. P. 197.

7. Though the obligations of contracts must yield to a proper 
exercise of the police power, and vested rights cannot inhibit 
the proper exertion of the power, it must be exercised for an end 
which is in fact public and the means adopted must be reason-
ably adapted to that end and must not be arbitrary or oppressive. 
P. 197.

181 La. 941, 971, 972, 973, 974; 160 So. 637, 646, 647, 648, reversed.

Appe als  from judgments of the state supreme court 
reversing in five cases judgments of the civil district court 
holding certain provisions of Act 140 of 1932 unconstitu-
tional and enjoining building and loan associations from 
compliance therewith.

Mr. Alex W. Swords, with whom Mr. A. Giffen Levy 
was on the brief, for appellants.

Mr. Delvaille H. Theard, with whom Messrs. Louis H. 
Yarrut, Harry Emmet McEnerny, Azzo J. Plough, Perci-
val H. Stern, Elias Goldstein, Joseph W. Carroll, and 
William John Waguespack, Jr., were on the brief, for 
appellees.
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By leave of Court, Mr. C. Clinton James filed a brief 
on behalf of the United States Building & Loan League, 
as amicus curiae, supporting the position of appellees.

Mr . Justice  Roberts  delivered the opinion of the 
Court.

This is one of five appeals1 from a decision of the Su-
preme Court of Louisiana,1 2 presenting the question 
whether certain provisions of Act No. 140, adopted by 
the legislature of that State on July 12, 1932,3 are con-
sistent with Article I, § 10, and § 1 of the Fourteenth 
Amendment, of the Constitution of the United States.

Prior to the adoption of Act No. 140 the laws of Lou-
isiana provided that every stockholder of a domestic 
building and loan association should have the right to 
withdraw as a member upon filing a written notice of in-
tention so to do; and thereupon to receive the amount 
of his investment and a share of the profits. Every asso-
ciation was required to keep a register, in which notices 
of withdrawal were to be entered in the order of presenta-
tion; and to pay withdrawals in that order. If the pro-
portion of the association’s income ordinarily made appli-
cable to the demands of withdrawing members was in-
sufficient to pay all such demands within sixty days from 
date of notice, one-half of the association’s receipts was 
to be set apart to liquidate such members’ claims, until 
all deferred claims were paid.4

1 The companion cases are: No. 288, Treigle v. Thrift Homestead 
Association; No. 289, Treigle Sash Factory, Inc. v. Conservative 
Homestead Association; No. 290, Treigle Sash Factory, Inc. v. Union 
Homestead Association; No. 316, Joseph Mitchell v. Conservative 
Homestead Association.

2 181. La. 941; 160 So. 637. The other cases are reported in 181 
La. pp. 971 to 973, inclusive; 160 So. 646, 647, 648.

3 Louisiana Laws, 1932, p. 454.
4 Act 120 of 1902, Louisiana Laws, 1902, p. 195, as amended by Act 

280 of 1916, Louisiana Laws, 1916, p. 568.
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On May 19, 1932, appellant, as owner of fifty shares of 
full paid stock of appellee, a building and loan association 
incorporated and domiciled in Louisiana, gave a written 
withdrawal notice. Thereafter the Legislature adopted 
Act No. 140 of 1932. By § 53 the directors of any associ-
ation are authorized, before making any appropriation of 
receipts which may be applied to the liquidation of claims 
of withdrawing members, to use its receipts and funds for 
operating expenses, maintenance and improvement of re-
possessed property, payment of obligations and creation 
of cash reserves for future dividends. Section 54 provides 
that whenever, subsequent to the passage of the act, the 
proportion of receipts ordinarily made applicable to the 
demands of withdrawing members is insufficient to pay 
all such demands within sixty days from date of applica-
tion for withdrawal, the applicant first on the list shall 
receive twenty-five per cent of the amount due him, not 
less, however, than $500. As to any balance his claim 
is to be transferred to the end of the list and, except as 
hereafter noted, he is to receive no further payments until 
his name shall have reached the head of the list. Each 
pending application is to be similarly treated. New ap-
plications are to be placed at the foot of the list. The 
association may, however, in its discretion, pay in full any 
demand which amounts to less than $100 and may also 
pay not more than $100 per month to any applicant if 
the directors find his necessities call for such payment.

Section 55 gives the directors discretionary power to 
authorize an allowance on the amount of unpaid with-
drawals under such terms and conditions as to the amount 
of individual withdrawals in view of the time the appli-
cation has been on the list, or otherwise, as the board 
may decide; but the amount of such allowance is not to 
exceed sixty per cent of the rate of dividend currently paid 
in cash on continuing members’ shares. The allowance 
may be withdrawn at any time without affecting the
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association’s right to continue to pay dividends on the 
shares of continuing members.

Section 56 empowers the directors to allocate, from 
receipts or other assets, sums to be paid withdrawing 
members; and supersedes the earlier provision for setting 
aside fifty per cent of all receipts for this purpose. The 
section further provides that twenty-five per cent of the 
gross receipts may be used for making loans notwithstand-
ing the existence of a withdrawal list and that all, or any 
part, of the funds and current receipts may be expended 
for payment of debts, operating expenses, or dividends to 
continuing members.

The appellant brought suit in the civil district court 
for the Parish of Orleans to restrain the appellee from 
complying with the foregoing provisions of Act 140. In 
his petition he recited his ownership of full-paid shares; 
his rights under the association’s charter and by-laws and 
the statutes in force prior to the adoption of that act; his 
application on May 19, 1932, for withdrawal of his shares. 
He alleged that, subsequent to the date of his notice, 
other similar applications had been paid in full but 
that his had not been reached for payment; that, 
in violation of the contract clause and the Fourteenth 
Amendment of the Federal Constitution, Act 140 pur-
ports to destroy and materially change his vested rights 
as a withdrawing shareholder. A rule nisi issued, the 
appellee answered, and also excepted to the petition and 
demand for failure to state a right of action or a cause 
of action. Judgment awarding an injunction was re-
versed by the Supreme Court of Louisiana and the suit 
was dismissed.

The statute, in § 76, provides:
“Any person holding shares in an association . . . who 

attacks the constitutionality ... of any . . . provision 
of this statute, must file suit to that effect against the 
association within ninety days from the time when the

43927°—36-------13
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present Statute goes into effect; and said period of ninety 
days is now fixed as the term of prescription within which 
any remedy in that behalf must be instituted in the 
courts by any member or other person; and the failure 
to file such suit within that delay shall be deemed and held 
by all courts at all times thereafter as an acquiescence in 
. . . any . . . provision of the present statute, and after 
such ninety-day period no further attack on the consti-
tutionality of . . . any . . . provision of the present 
statute can be presented; ...”

The appellant instituted his suit within the ninety-day 
period. In his petition he alleged that he had no ade-
quate remedy at law, and that he would suffer irreparable 
injury if the appellee’s officers acted as permitted or re-
quired by the statute. The Supreme Court said:

“There is no doubt, however, that the Act of 1932 did 
prevent some of the many withdrawing shareholders in 
building and loan associations throughout the state from 
collecting the amount of their shares in full at the time 
when payment would have been made if this statute 
had not been adopted. We shall rest this decision, there-
fore, upon the proposition that the Act of 1932 did de-
prive the plaintiff of an advantage, and of a valuable 
right, which he enjoyed by virtue of having his name 
on the withdrawal list more than sixty days before the 
statute was adopted. The question, therefore, is whether 
the Legislature could deprive the plaintiff of the advan-
tage and right which he enjoyed, without violating the 
constitutional limitation forbidding the passing of a law 
impairing the obligation of contracts, or divesting vested 
rights.” [954, 955.]

The statute impairs the obligation of the appellant’s 
contract and destroys his vested rights in contravention 
of Article I, § 10, and Amendment XIV, § 1, of the 
Constitution.

The court below held the challenged sections of the 
act proper exertions of the state’s police power, upon
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the view that state legislation to promote health, safety, 
morals or welfare cannot be defeated by private contracts 
between citizens, or nullified because it interferes with 
vested rights; and, since building and loan associations 
are creatures of the state, the power to alter and amend 
their charters inheres in the sovereign. The appellant, 
conceding the correctness of these propositions, insists 
that the statute is not in fact a valid exercise of the police 
power and cannot be sustained as an amendment of the 
association’s charter.

The appellee asserts the act was adopted to meet the 
existing economic emergency; members of, and borrowers 
from, building and loan associations found themselves 
unable to keep up their dues and interest payments; 
those whose savings were invested in the shares of such 
associations were compelled by their necessities to seek 
withdrawal of the investment ; these conditions imperiled 
the usefulness, if not the existence, of many building and 
loan associations; the state had a vital interest in their 
.preservation and the equitable administration of their 
assets in the interest of all concerned. The appellant re-
plies that the sections under attack are neither intended 
nor adapted to conserve the assets of building associa-
tions, but, on the contrary, affect merely the rights of 
members inter sese, and are unreasonable and arbitrary 
interferences with vested contract rights.

The act is a revision and codification of the statutory 
law governing building and loan associations, including 
their incorporation, management, supervision by state ad-
ministrative authority, winding up and dissolution. It 
does not purport to deal with any existing emergency and 
the provisions respecting the rights of withdrawing mem-
bers are neither temporary nor conditional. Compare 
W. B. Worthen Co. v. Thomas, 292 U. S. 426, 433^34. 
The sections in question do not contemplate the liquida-
tion of associations, the conservation of their assets or
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the distribution thereof amongst creditors and members. 
Other sections deal with these matters.5 Section 54 
merely changes the order of payment of those entitled to 
withdraw their investments. The section effects no re-
duction in the amount of the debt, no postponement of 
payment of the total, but a redistribution of the propor-
tions to be paid to individuals. The provision is com-
parable to a statute declaring that whereas preferred 
stockholders heretofore have enjoyed a priority in the 
distribution of assets, in that respect they shall hereafter 
stand pari passu with common stockholders. Such an 
interference with the right of contract cannot be justified 
by saying that in the public interest the operations of 
building associations may be controlled and regulated, or 
that in the same interest their charters may be amended. 
The statute merely attempts, for no discernible public 
purpose, the abrogation of contracts between members 
and the association lawful when made. This cannot be 
done under the guise of amending the charter powers of 
the corporation. Compare Bedford v. Eastern Building 
& Loan Assn., 181 U. S. 227.

Under existing law, and the appellant’s contract, fifty 
per cent of the receipts of the association had to be set 
apart to pay withdrawing members. By the new legisla-
tion this requirement is abolished and the amount to be 
set aside is left to the sole discretion of the directors. 
They are authorized to apply the association’s receipts 
to the making of loans, to payment of old or new debts, 
to dividends to continuing members, or to the creation of 
a cash reserve for future dividends. The sections per-
mitting such use of the amounts collected do not tend 
to conserve the assets of the association, to render it more 
solvent, or to insure that its affairs will be administered 
so as to protect the investments of the continuing and

“See §§66 and 67. See also Act No. 44, Second Extraordinary 
Session of 1934, Louisiana Laws, 1934, p. 156.
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withdrawing members. They do alter the rights of the 
withdrawing members as between themselves and as 
against continuing members.

The appellee bases its entire argument in support of 
the challenged enactment upon the proposition that, as 
building and loan associations are incorporated for a 
quasi-public purpose, the state has a peculiar interest 
and a concomitant power of supervision and regulation 
to prevent injury and loss to their members; and it is 
said that this court affirmed the principle in Hopkins 
Federal Savings Loan Assn. n . Cleary, 296 U. S. 315. 
We have no disposition to qualify what was there said. 
We recognize that these associations, like banks and pub-
lic service companies, are subject to a degree of regulation 
which would be unnecessary and unreasonable in the case 
of a purely private corporation. But laws touching build-
ing and loan associations, like those affecting banks or 
utility companies, must be confined to purposes reason-
ably connected with the public interest as distinguished 
from purely private rights. The legislature has no 
greater power to interfere with the private contracts of 
such corporations, or the vested rights of their stockhold-
ers as such, under the pretext of public necessity, than it 
would have to attempt the same ends in the case of a 
private corporation. Though the obligations of contracts 
must yield to a proper exercise of the police power,6 and 
vested rights cannot inhibit the proper exertion of the 
power,7 it must be exercised for an end which is in fact 
public and the means adopted must be reasonably 
adapted to the accomplishment of that end and must not 
be arbitrary or oppressive.

As we have pointed out, the questioned sections deal 
only with private rights, and are not adapted to the legiti-
mate end of conserving or equitably administering the

6 Home Building & Loan Assn. v. Blaisdell, 290 U. S. 398.
7 Nebbia v. New York, 291 U. S. 502.
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assets in. the interest of all members. They deprive with-
drawing members of a solvent association of existing con-
tract rights, for the benefit of those who remain. We 
hold the challenged provisions impair the obligation of 
the appellant’s contract and arbitrarily deprive him of 
vested property rights without due process of law.

The judgment of the Supreme Court of Louisiana must 
be reversed. As numbers 288, 289, 290 and 316 involve 
the same question as the instant case, a like judgment 
will be entered in each.

Reversed.

THE PRUDENCE CO., INC. v. FIDELITY & DE-
POSIT COMPANY OF MARYLAND et  al .

CERTIORARI TO THE CIRCUIT COURT OF APPEALS FOR THE 
SECOND CIRCUIT.

No. 270. Argued January 8, 9, 1936.—Decided February 3, 1936.

1. In an action by the maker of a building loan, secured by a mort-
gage on the building, to recover on a bond indemnifying him from 
loss due to the failure of the borrower to complete the building in 
time and manner as specified in the loan contract, the measure of 
damages should be such as will place the lender in the same position 
as if the building had been completed as stipulated. P. 205.

2. Where the lender, in such a. case, was obliged by the borrower’s 
defaults in construction of an apartment building, to foreclose his 
mortgage, buy in the unfinished structure for less than the loan 
and take a deficiency judgment, it was error to limit recovery on 
the indemnity bond to the cost of completing the building in ac-
cordance with the contract; in the estimation of damages there 
should be considered also the rents that might have been im-
pounded in the foreclosure proceedings had the building been ready 
for use, and the reduced value of the building at the foreclosure sale 
because of its unfinished state. P. 206.

3. The difference between the value of the unfinished building, at the 
foreclosure sale, and the value it would have had if completed as per 
contract, may be considered as made up of two elements, the cost 
of completion and the carrying charges meanwhile. These may
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be proved by expert testimony; or where, as in this case, the 
building was completed by the lender, the actual cost of that may 
be shown; and the other element may be established by expert 
proof of the rental value of such a building (finished) at the date 
of default and later. P. 206.

4. In this case, in proof of damages due to delay in completing the 
building, evidence was received, without objection, of payments for 
taxes and insurance and of loss of interest on investment during 
the time required for its completion. Held that an objection that 
such carrying charges may have exceeded the rents that might 
have been received if the building had been finished as agreed, came 
too late, it not having been made at the trial. P. 207.

5. In an action for damages caused by impairment of a mortgage 
security, through the borrower’s failure to complete the mortgaged 
building as agreed, loss of rents is to be classed not as special but 
as general damage and may be proved without having been spe-
cifically alleged. P. 207.

77 F. (2d) 834, modified and affirmed.

Certiorari , 296 U. S. 566, to review a judgment revers-
ing one recovered in the District Court, 7 F. Supp. 392, in 
an action on an indemnity bond.

Mr. Alfred T. Davison, with whom Messrs. Martin A. 
Schenck and Orrin G. Judd were on the brief, for 
petitioner.

Interest, taxes and insurance should be allowed as part 
of the damages caused by the failure to complete the 
building at the time guaranteed. Trainor Co. v. Aetna 
Casualty Co., 290 U. S. 47; Kidd n . McCormick, 83 
N. Y. 391.

The facts and circumstances of this transaction, specifi-
cally show that interest, taxes and insurance premiums 
were within the contemplation of the parties as items of 
damage in case of breach.

Interest bears the same relation to money as rent does 
to land, and is clearly recoverable as an item of damage. 
Woerz v. Schumacher, 161 N. Y. 530, 536; White v. 
McLaren, 151 Mass. 553; U. S. Fidelity & Guaranty Co. v. 
Parsons, 147 Miss. 335; Noonan v. Independence In-
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demnity Co., 328 Mo. 706; Hexter v. Knox, 63 N. Y. 561; 
Lord v. Comstock, 20 J. & S. (N. Y.) 548; Dorilan v. Trust 
Co., 139 N. C. 212; Somerby v. Tappan, Wright (Ohio) 
229, 231, 570.

The holder of a mortgage, representing a money interest 
in land, is entitled to the interest, corresponding to the 
rent of an owner, which he loses, during the delay in com-
pletion of a building guaranteed to be finished at a speci-
fied time.

Interest is recognized as part of the measure of damages 
for breach of contract, where loss of such interest was 
within the contemplation of the parties. United States v. 
New York, 160 U. S. 598, 621; Wilbur n . United States, 
284 U. S. 231; Meyer v. Haven, 70 App. Div. 529; Gordon 
v. Curtis Bros., 119 Ore. 55, 66; Wood v. Joliet Gaslight 
Co., Ill Fed. 463; DeFord v. Maryland Steel Co., 113 
Fed. 72; American Bridge Co. n . Camden Interstate Ry. 
Co., 135 Fed. 323, 330-31; New York Mining Co. v. 
Fraser, 130 U. S. 611, 622; South African Territories, Ltd. 
v. Wallington, [1897] 1 Q. B. 692; Lloyd Investment Co. 
v. Illinois Surety Co., 164 Wis. 282, 286, 288; Macleod v. 
National Surety Co., 133 Minn. 351.

In addition to being within the contemplation of the 
parties, interest, taxes and insurance premiums are re-
coverable because necessarily included in the general 
rules of damages applicable to bonds guaranteeing com-
pletion.

If the building had been completed and ready for 
occupancy with all equipment installed, on December 
16, 1930, Prudence Company could have immediately 
rented it instead of having to wait until October 1, 1931; 
and out of such rent it would have had a source of pay-
ment of its interest, taxes and insurance premiums.

The fact that a breach of the obligation to pay the 
mortgage is also involved does not alter the causal rela-
tion between the delay in completion of the building and
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the loss of interest, taxes and insurance premiums. 
Sauter v. New York Central & H. R. R. Co., 66 N. Y. 
50; Lane v. Atlantic Works, 111 Mass. 136; Torts Re-
statement (Am. L. Inst.) § 447. See Purchase n . Seelye, 
231 Mass. 434. Cf. O’Brien v. Illinois Surety Co., 203 
Fed. 436, 439. See also Rock v. Monarch Building Co., 
87 Ohio St. 244; Kanter v. New Amsterdam Casualty 
Co., 195 App. Div. 756, 760, aff’d 233 N. Y. 602.

Whether the rule of damages be considered from the 
standpoint of difference in value, cost of completion, or 
impairment of security, the broad primary rule of put-
ting Prudence Company in as good position as it would 
have been had the building been properly completed and 
within the time specified, requires allowance of its actual 
loss in interest, taxes and insurance premiums.

Interest, taxes and insurance premiums during the 
period of completion must necessarily enter into the de-
termination of difference in value.

Taxes, insurance premiums, and interest on the invest-
ment during the construction period are uniformly 
treated for accounting, rate-making and general legal 
purposes, as part of the cost of construction, and must be 
included in the entire cost of the erection, construction 
and completion of the building which the sureties agreed 
to pay.

The provisions of the surety bond in this case obliged 
the surety in express terms to pay interest on the loan, 
and taxes and insurance on the mortgaged property 
until the date of actual completion of the building in 
accordance with the plans and specifications.

Mr. John W. Davis, with whom Messrs. Thomas E. 
White and Joseph F. Murray were on the brief, for re-
spondents.

The measure of damages is the difference between the 
value of the uncompleted building on the date of the de-
fault and its value if it had been completed. Trainor Co.
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v. Aetna Casualty Co., 290 U. S. 47; Kidd v. McCormick, 
83 N. Y. 391; United Real Estate Co. v. McDonald, 140 
Mo. 605, 612; Longfellow v. McGregor, 61 Minn. 494; 
Province Securities Corp. n . Maryland Casualty Co., 269 
Mass. 75, 94; Phillipe v. Curran, 218 Ill. App. 517; 
Comey v. United Surety, 217 N. Y. 268; Kanter v. New 
Amsterdam Casualty Co., 195 App. Div. 756, aff’d 233 
N. Y. 602.

Under the decisions in Kidd v. McCormick and Trainor 
v. Aetna Casualty Co., petitioner is not entitled to recover 
loss of interest on the mortgage loan, taxes or insurance 
premiums.

The petitioner included in its claimed cost of comple-
tion, taxes and insurance premiums covering the period 
alleged to have been used for completion, but which were 
due and were paid after petitioner had purchased the 

■ property on the foreclosure sale.
It also claimed specifically for interest on the mort-

gage loan claimed to have been lost during the alleged 
period used for completion.

In neither Kidd v. McCormick nor Trainor v. Aetna 
Casualty Co. did the court allow interest on mortgages, 
taxes or insurance premiums. In each case it was held 
that the proper measure of damages was difference in 
value.

Respondents’ bond did not guarantee payment of in-
terest, taxes and insurance premiums, but only guaran-
teed the completion of a building. Cf. United Real Es-
tate Co. v. McDonald, 140 Mo. 605; Province Securities 
Corp. v. Maryland Casualty Co., 269 Mass. 75, 94; Mc- 
Causlan v. Zoar Holding Co., 131 Mise. 148, 150.

The obligation of the surety is not to be extended. 
Smith v. Molleson, 148 N. Y. 241, 246.

The bond was a guaranty only of the completion of 
the building. Maloney v. Nelson, 144 N. Y. 182, 186.

Interest on the mortgage loan as damages is not re-
coverable from respondents because they assumed no ob-
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ligation as to the principal of the loan; and interest as 
damages cannot be recovered apart from the principal. 
Matter of Trustees, 137 N. Y. 94, 98; Cutter v. Mayor, 
92 N. Y. 166, 170; Southern Central R. Co. v. Moravia, 
61 Barb. 180, 188. See United Real Estate Co. v. Mc-
Donald, 140 Mo. 605; Province Securities Corp. v. Mary-
land Casualty Co., 269 Mass. 75, 94.

AU cases and authorities recognize the distinction be-
tween interest payable by virtue of contract and that pay-
able as damages for breach of nontract. Brewster v. 
Wakefield, 22 How. 118; Holden v. Trust Co., 100 U. S. 
72; O’Brien v. Young, 95 N. Y. 428; Brady v. Mayor, 14 
App. Div. 152; Hamilton v. Van Rensselaer, 43 N. Y. 244; 
M elick v. Knox, 44 N. Y. 676.

No evidence was offered by petitioner to show that it 
suffered any loss of interest on mortgage loan, or taxes 
or insurance premiums, by reason of failure to complete 
the building.

Since petitioner concedes that it is entitled to recover 
damages suffered by it only as mortgagee and not as 
owner, it may not recover interest on mortgage, taxes or 
insurance premiums, because the foreclosure of the mort-
gage and the sale of the property terminated its status 
as mortgagee.

The difference in value between a building with and 
without omissions and substitutions is the proper meas-
ure of damages for such omissions and substitutions and 
the petitioner offered no evidence that the value of the 
building was lessened by reason thereof.

Mr . Just ice  Cardozo  delivered the opinion of the 
Court.

We are to determine the measure of damages upon a 
bond conditioned against loss through the failure to com-
plete a building at the time and in the manner called for 
by the building contract.
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In September, 1929, petitioner, the Prudence Com-
pany, Inc., undertook to make a mortgage loan of $6,- 
650,000 in aid of the construction of Essex House, an 
apartment hotel in the City of New York. The borrower 
covenanted that the building would conform to plans and 
specifications, and would be completed not later than 
December 16, 1930. As part of the same transaction, two 
surety companies, the respondents in this court, signed 
a bond in the sum of $3,000,000, indemnifying the lender 
against loss through the failure of the borrower to con-
struct and pay for a building conforming to the contract, 
and complete it by the stated time. The bond also pro-
vided that in the event of the borrower’s default, the 
lender, if it so elected, should be at liberty to go forward 
with the work, and charge the cost against the sureties. 
Other conditions are believed to be immaterial to any 
question now before us.

On December 16, 1930, the borrower made default 
under the mortgage, abandoning the work with the build-
ing then unfinished. At that time the petitioner’s ad-
vances under the building loan agreement were $6,575,- 
000, the full amount promised, fess $75,000 retained by 
agreement. On December 18, 1930, petitioner through 
its nominee brought suit in the state court for the fore-
closure of the mortgage. On January 6, 1931, it went 
into possession with the mortgagor’s consent. On Janu-
ary 19, 1931, there was a judgment of foreclosure, fol-
lowed by a sale on March 17, 1931, at which the mortga-
gee was the buyer, the bid of $6,000,000 being applied 
upon the mortgage. A deficiency judgment of $716,215.02 
was entered the next month.

Petitioner in possession of the building went on with 
the unfinished work, bringing it to completion in October, 
1931. An action on the bond was then begun against the 
sureties. The trial court gave judgment for damages in 
the sum of $798,416.81, made up of three classes of items:
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the cost of completion; the loss from omissions and infe-
rior substitutions; and the interest on investment, to-
gether with taxes and insurance charges, while the build-
ing was idle because unready for its occupants. 7 F. 
Supp. 392. The Circuit Court of Appeals for the Second 
Circuit found this award to be excessive. In the view of 
that court no award should have been made for interest, 
taxes or insurance during the period of idleness. Pay-
ments necessary to complete the building were properly 
allowed, for they were evidence of the difference in value 
between an incomplete and a completed structure. Re-
paration was also to be made for omissions and substitu-
tions to the extent that they diminished value, unless 
strict compliance had been waived by the lender or its 
agents. However, the extent of the recovery was not 
susceptible of ascertainment without the aid of a new trial. 
This was so because evidence of waiver had been offered 
by the surety and erroneously excluded. A remand was 
thus necessary to elicit all the facts. 77 F. (2d) 834. 
Before a second trial was had, a writ of certiorari issued 
at the instance of petitioner to resolve a claim of conflict 
between the decision to be reviewed and a decision of this 
court. Trainor Co. v. Aetna Casualty <& Surety Co., 290 
U. S. 47. The writ states that it is “limited to the ques-
tion of the measure of damages,” thus excluding from our 
consideration the ruling of the court below as to the effect 
of waiver of performance.

Limiting our review accordingly, we think the extent of 
the recovery upon the new trial that will be necessary has 
been too narrowly confined.

The petitioner should be placed in the same position it 
would have occupied if the building had been completed 
on December 16, 1930. Trainor Co. v. Aetna Casualty & 
Surety Co., supra, at pp. 54, 55; Kidd v. McCormick, 83 
N. Y. 391, 398; Province Securities Corp. v. Maryland 
Casualty Co., 269 Mass. 75, 94; 168 N. E. 252. To give
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it nothing but the cost of doing the unfinished work, plus 
the loss resulting from omissions and substitutions, would 
be a scant measure of reparation, allowing nothing for 
delay. Ruff v. Rinaldo, 55 N. Y. 664; C. W. Hunt Co. 
v. Boston Elevated Ry. Co., 199 Mass. 220, 233, 235; 85 
N. E. 446; Sedgwick, Damages, 9th ed., § 645. If per-
formance had been prompt, the mortgagee would have 
had the security of a finished structure, which a buyer at 
a foreclosure sale could have utilized at once. During the 
pendency of the suit, the rents might have been im-
pounded at the hands of a receiver and applied upon the 
deficiency resulting from the sale. Freedman’s Saving & 
Trust Co. v. Shepherd, 127 U. S. 494, 503; Worthen Co. 
v. Kavanaugh, 295 U. S. 56, 62. With the building still 
unfinished there were no rents to be collected and hence 
none to be applied in reduction of the debt. More im-
portant still, the amount of any bid was certain to be 
reduced by notice to the bidders that the building would 
be unproductive until ready to be occupied. From the 
point of view of bidders the reduction in value as the 
consequence of delay would be made up of two factors: 
the estimated cost of finishing the work, and the esti-
mated carrying charges, not to exceed the rental value, 
during the period of idleness. Cf. Trainor Co. v. Aetna 
Casualty <& Surety Co., supra, at p. 55; Kidd v. McCor-
mick, supra, at p. 398. So at least an assessor of the 
damages might find as a fair inference of fact, even if 
the finding does not follow as an inference of law. The 
effect of the decision is to hold down the recovery to the 
first of these factors and to eliminate the second.

The petitioner might have relied upon the testimony 
of experts as to the total depreciation and as to the 
weight of the component factors. It chose a different 
method. To show the loss sustained from finishing the 
work, it proved the actual cost, as by the express provi-
sions of the bond it was at liberty to do. Cf. Comey v.
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United Surety Co., 217 N.»Y. 268, 276; 111 N. E. 832; 
Appleton v. Marx, 191 N. Y. 81, 85, 86; 86 N. E. 563. 
One of the factors of diminished value it has thus estab-
lished with precision. To fix the weight of the other 
factor, it would have done better to give evidence by ex-
perts of the rental value of such a building at the date of 
the default and later. Griffin v. Colver, 16 N. Y. 489, 
496; Cassidy v. Le Fevre, 45 N. Y. 562, 567; Witherbee 
v. Meyer, 155 N. Y. 446, 453, 454; 50 N. E. 58. Instead 
of doing this it chose to give evidence of the taxes, insur-
ance premiums and interest on investment. We are told 
by the respondents now that for anything appearing in 
the record the carrying charges may have been greater 
than any rents that could have been earned if the build-
ing had been finished. No such objection was made upon 
the trial. We think it comes too late when first made 
upon appeal. In the absence of more specific challenge 
the trier of the facts might not improperly assume that 
interest on the investment along with taxes and insur-
ance were losses flowing from the failure to receive a 
finished building. New York & Colorado Mining Syndi-
cate v. Fraser, 130 U. S. 611, 622, 623. The point will 
not be labored, for the assumption is a safe one that 
evidence and objection will not be subject to this criti-
cism when the case is tried again.

A question is raised as to the form of the complaint. 
The respondents insist that its allegations are insufficient 
to permit proof of loss of rents in addition to the cost. 
We read the pleading otherwise. In the circumstances of 
this case, loss of rents is to be reckoned as general, not 
special, damage. Sedgwick, Damages, 9th ed., § 1261; 
Griffin v. Colver, supra; Cassidy v. Le Fevre, supra; 
Ruff v. Rinaldo, supra; Jutte v. Hughes, 67 N. Y. 267, 
271. It is one of the factors contributing to and measur-
ing the diminished worth of the security. Damages when 
general are recoverable under a pleading that does not
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enumerate the items. Armstrong v. Percy, 5 Wend. 535, 
538, 539; Laraway v. Perkins, 10 N. Y. 371, 373. Here 
the complaint alleges that except for the default and in 
particular the delay, the plaintiff would have obtained 
upon foreclosure the full amount of principal and inter-
est due upon the mortgage; it alleges that through the 
same causes the value of the mortgage was impaired to 
the extent of the deficiency judgment; it alleges that the 
plaintiff has thereby been deprived of any and all return 
on the amount of the investment. We find these allega-
tions broad enough to let in evidence of damages along 
the lines that have been marked.

Another trial will permit the petitioner to show more 
accurately than it has done upon the record now before 
us that the building was continuously untenantable until 
the completion of the work and that the time taken for 
completion did not outrun the bounds of reason.

What was ruled by the Court of Appeals in respect of 
the scope of the recovery for omissions and substitutions 
was not specified as error in the petition for the writ, and 
will be assumed to be correct. Zellerbach, Paper Co. v. 
Helvering, 293 U. S. 172, 182; Helvering v. Taylor, 293 
U. S. 507, 511; Clark v. Williard, 294 U. S. 211, 216.

The judgment is modified by a direction that the meas-
ure of damages upon a new trial shall be that defined in 
this opinion, and as thus modified affirmed.

Modified and affirmed.
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BALTIMORE NATIONAL BANK v. STATE TAX 
COMMISSION OF MARYLAND.

CERTIORARI TO THE COURT OF APPEALS OF MARYLAND.

No. 283. Argued January 10, 1936.—Decided February 3, 1936.

1. The consent given by R. S., § 5219, to state taxation of “all” shares 
of national banks has been heretofore construed to embrace shares 
of national banks when owned by another national bank, and by 
parity of reasoning embraces preferred shares of a national bank 
when owned by the Reconstruction Finance Corporation. P. 212.

2. In the legislation authorizing the Reconstruction Finance Corpora-
tion to subscribe for preferred shares of national and state banks, 
12 U. S. C., § 51 (d), the proviso limiting the authority to shares 
of which the holders are exempt from double liability, is significant 
of the understanding of the Congress that upon the acceptance of 
the shares the corporation would be exposed to the same measure 
of liability and would stand in the same position as shareholders 
in general. P. 213.

3. This view is corroborated by the fact that the authority of national 
banks to issue preferred shares, and the authority of the Recon-
struction Finance Corporation to subscribe for them, were provided 
by the same Act as parts of the banking system, without sugges-
tion of any distinction in the liabilities of shareholders. P. 213.

4. The general provision in the Act creating the Reconstruction 
Finance Corporation, 15 U. S. C., § 610, which exempts “the corpo-
ration, including its franchise, its capital, reserves, and surplus, and 
its income” “from all taxation,” (excepting real estate) is to be 
construed with the earlier, specific provision of § 5219 R. S. per-
mitting state taxation of “all” shares of national banks, and does 
not preclude a state tax laid on national bank shares belonging to 
the Reconstruction Finance Corporation and collected from the 
bank. P. 214.

169 Md. 65; 180 Atl. 260, affirmed.

Certior ari , 296 U. S. 538, to review a judgment re-
versing a judgment of the Circuit Court of Baltimore City, 
which canceled an order of the State Tax Commission 
of Maryland upholding a tax on shares of the Bank,

43927°—36------14
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Messrs. Edwin F. A. Morgan and Gaylord Lee Clark 
for petitioner.

Mr. Herbert R. O’Conor, Attorney General of Maryland, 
and Mr. William L. Henderson, Assistant Attorney Gen-
eral, for respondent.

By leave of Court, Messrs. James B. Alley, Max O’Rell 
Truitt, Hans A. Klagsbrunn, and William Radner, and 
Florence A. de Haas filed a brief on behalf of the Recon-
struction Finance Corporation, as amicus curiae, in sup-
port of the proposition that shares of national bank stock 
held by the Reconstruction Finance Corporation are not 
subject to state taxation.

Mr . Justice  Cardozo  delivered the opinion of the 
Court.

This case presents the single question whether shares in 
a national bank, subscribed for and owned by the Recon-
struction Finance Corporation, may be taxed by a 
state.

The Baltimore Trust Company closed its doors in Feb-
ruary, 1933, and was unable to reopen. It was reorgan-
ized in August of the same year as a national banking 
association under the name of the Baltimore National 
Bank with a place of business in Baltimore, Maryland. 
To set the business going, the Reconstruction Finance 
Corporation subscribed for the entire issue of preferred 
stock, 10,000 shares of the par value of $1,000,000. Fol-
lowing a provision of the Maryland Code (1935 Supp., 
Article 81, § 15 e*),  the State Tax Commission upheld a 
tax upon the shares, overruling thereby the protest of the

* “Shares of stock assessable under this section shall be taxed to the 
several owners thereof, and the taxes thereon shall be debts of such 
owners, but may be collected in each case from the bank or other 
corporation, which shall be bound to pay the same for account of its 
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bank, which made a claim of immunity under the Federal 
Constitution for the benefit of the shareholder as well 
as for itself. The order made by the Commission was 
reviewed upon appeal by the Circuit Court of Baltimore 
City, which canceled the assessment. In accord is a rul-
ing of a District Court of the United States for the West-
ern District of Kentucky. United States v. Lewis, 10 F. 
Supp. 471. Upon an appeal by the Commission to the 
Court of Appeals of Maryland, the order of the Circuit 
Court was reversed and the assessment reinstated. 169 
Md. 65; 180 Atl. 260. To settle an important question 
as to the taxing power of a state, a writ of certiorari issued 
from this court.

The Reconstruction Finance Corporation was organized 
in 1932 to give relief to financial institutions in a national 
emergency and for other and kindred ends. Act of Janu-
ary 22,1932, 47 Stat. 5; Act of July 21, 1932, 47 Stat. 709; 
15 U. S. C.,, c. 14. At the time of its creation and con-
tinuously thereafter the United States has been and is 
the sole owner of its shares. The purpose that it has 
aimed to serve is not profit to the government, though 
profit may at times result from one or more of its activi-
ties. The purpose to be served is the rehabilitation of 
finance and industry and commerce, threatened with pros-
tration as the result of the great depression. We assume, 
though without deciding even by indirection, that within 
McCulloch v. Maryland, 4 Wheat. 316, a corporation so 
conceived and operated is an instrumentality of govern-
ment without distinction in that regard between one 
activity and another. Even on that assumption taxation 
by state or municipality may overpass the usual limits

stockholders whether or not dividends are declared thereon, as if 
such corporations were the ultimate taxpayer, but may obtain re-
imbursement therefor from the respective stockholders, and may 
charge the same in reduction of any amounts due to the several 
shareholders as dividends or otherwise.”
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if the consent of the United States has removed the 
barriers or lowered them.

We think consent has been so given where shares in a 
national bank are the property to be taxed, though an 
agency of government is the owner of the assets subjected 
to the burden. By § 5219 of the Revised Statutes (12 
U. S. C., § 548; cf. Act of June 3, 1864, 13 Stat. 99, 112; 
Act of February 10, 1868, 15 Stat. 34) “all” the shares 
of a national banking association whose principal place 
of business is within the limits of a state are made sub-
ject to taxation at the pleasure of the legislature with 
conditions as to form and method not important at this 
time. This court has held that Congress in saying “all” 
meant exactly what it said, and that shares in a national 
bank belonging to another national bank were taxable 
to the same extent as if they belonged to any one else. 
Bank of Redemption v. Boston, 125 U. S. 60, 69, 70; Bank 
of California v. Richardson, 248 U. S. 476, 483; Bank of 
California v. Roberts, 248 U. S. 497; Des Moines National 
Bank N. Fairweather, 263 U. S. 103. “The manifest in-
tention of the law is to permit the State in which a na-
tional bank is located to tax, subject to the limitations 
prescribed, all the shares of its capital stock without 
regard to their ownership.” Bank of Redemption v. 
Boston, supra, at p. 70. True, as we have assumed, the 
Reconstruction Finance Corporation is a governmental 
agency, but so also is a national bank. McCulloch V. 
Maryland, supra. The question thus reduces itself to 
this, whether there is sufficient reason to believe that 
immunity from taxes of this kind has been given to the 
one agency, though by long accepted decisions it has been 
denied to the other.

In such a situation the burden is heavily on the suitor 
who would subject the word “all” with its uncompro-
mising generality to an unexpressed exception. The 
petitioner reminds us that the ends to be served by the
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Reconstruction Finance Corporation are even more pre-
dominantly public than those of a national bank, since the 
bank, while promoting the fiscal needs of the government, 
is acting at the same time for the profit of its stockholders. 
The suggestion has its force, but force inadequate, we 
think, to carry to the goal. Its inadequacy is the more 
apparent when the capacity of the corporation to become 
a subscriber to the stock is followed to the sources. Until 
March, 1933, there was no power on the part of national 
banks to issue preferred shares. Act of March 9, 1933, 
Title III, 48 Stat. 5; amended June 15, 1933, 48 Stat. 147; 
12 U. S. C., § 51 (a). Until then there was no power on 
the part of the Reconstruction Finance Corporation to 
subscribe for such shares or indeed for any others. Act 
of March 9, 1933, Title III, 48 Stat. 5, 6; amended March 
24, 1933, 48 Stat. 20, 21; 12 U. S. C., § 51 (d). By stat-
utes then t enacted a national bank was authorized to 
issue preferred shares of one or more classes upon the 
approval first obtained of the Comptroller of the Cur-
rency. The Reconstruction Finance Corporation was 
authorized at the same time, with the approval of the 
Secretary of the Treasury, to subscribe for preferred 
shares in national banks and also in state banks and trust 
companies that were in need of funds for capital pur-
poses, subject to the proviso that no such subscription was 
to be permitted unless the holders of the preferred shares 
were exempt from double liability. This proviso in and 
of itself is highly significant of the understanding of the 
Congress that upon the acceptance of the shares the cor-
poration would be exposed to the same measure of lia-
bility and would stand in the same position as share-
holders in general.

Other signposts of intention seem to point us the same 
way, though perhaps with less directness. The newly 
created power to issue preferred shares was given by an 
act for the governance of banks (48 Stat. 5), now incor-
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porated in the United States Code as part of title 12, 
regulating banks and banking. 12 U. S. C., § 51 (a). 
The newly created power to subscribe for preferred shares 
was given by the same act. 48 Stat. 5, 6; amended March 
24, 1933, 48 Stat. 20, 21; 12 U. S. C., § 51 (d). The two 
are incidents and aspects of a unitary scheme. No one 
will deny that shares put out under this act would have 
been taxable to the holders in the event that some one 
other than this particular corporation had acquired the 
new issue through purchase or subscription. If they were 
to be exempt in the hands of a particular corporation, 
empowered to acquire them by an associated section, then 
was the appropriate time for announcing the exception. 
Instead there is a clear assumption, brought out into full 
relief by the exclusion of shares chargeable with double 
liability, that subscriptions when permitted are to stand 
on an equality, irrespective of their source. A share-
holder in the banking system is a shareholder for every 
purpose, accepting the attendant liabilities along with the 
attendant powers.

We have reserved to the last an argument strongly 
pressed in behalf of the petitioner, but one more easily 
appraised in the light of what has gone before. The act 
for the formation of the Reconstruction Finance Corpo-
ration has its own provisions for exemption, which have 
now to be considered. “The corporation, including its 
franchise, its capital, reserves, and surplus, and its income 
shall be exempt from all taxation . . . except that any 
real property of the corporation shall be subject to . . . 
taxation to the same extent according to its value as other 
real property is taxed.” 47 Stat. 5, 9, 10; 15 U. S. C., 
§ 610.1 The petitioner insists that the tax now in con-
troversy is forbidden by that section. The contention is 
plausible, yet it will not prevail against analysis. For

1 The real property of national banks is subject to a like excep-
tion. R, S. § 5219; 12 U. S. C.. § 548, subdivision 3.
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the tax now in controversy, whatever its indirect effect, 
is not laid directly upon the capital, reserves, or surplus 
of the corporation claiming the immunity or accorded the 
exemption. It is laid upon the shares in another corpo-
ration, a member of the banking system, which must pay 
it in the first place (Maryland Code, 1935 Supp., Article 
81, § 15 e; Home Savings Bank v. Des Moines, 205 U. S. 
503, 518), though with a right to be made whole there-
after. “Capital, reserves and surplus” are not taxable 
by a state if they belong to the Reconstruction Finance 
Corporation. Neither are they taxable if they belong to 
a national bank. First National Bank of Gulfport v. 
Adams, 258 U. S. 362; Des Moines Bank v. Fairweather, 
supra, at pp. 106, 107; Domenech v. National City Bank, 
294 U. S. 199, 204. This has not been thought to exclude 
the taxation of such a bank upon its shares in other banks, 
members of the federal system. Bank of Redemption v. 
Boston, supra; Bank of California v. Richardson, supra; 
Bank of California v. Roberts, supra; Des Moines Na-
tional Bank v. Fairweather, supra. With hardly more 
reason may words of like extension have a broader mean-
ing here. An earlier act, specific in its coverage, will be 
read as an exception to a later one directed to investments 
generally. “It is a well-settled principle of construction 
that specific terms covering the given subject matter will 
prevail over general language of the same or another stat-
ute which might otherwise prove controlling.” Kepner v. 
United States, 195 U. S. 100, 125; cf. Ginsberg & Sons v. 
Popkin, 285 U. S. 204, 208; In re East River Co., 266 
U. S. 355, 367; Washington v. Miller, 235 U. S. 422, 428; 
Rosencrans v. United. States, 165 U. S. 257, 262; Red 
Rock v. Henry, 106 U. S. 596, 603. All shares in national 
banks—no matter by whom owned—shall be subject to 
taxation. R. S. § 5219. Across the petitioner’s path 
there still lies the stumbling block of that uncompro-
mising “all.”

The judgment is
Affirmed.
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DUPARQUET HUOT & MONEUSE CO. et  al . v . 
EVANS ET AL.

CERTIORARI TO THE CIRCUIT COURT OF APPEALS FOR THE 
SECOND CIRCUIT.

No. 533. Argued January 17, 1936.—Decided February 3, 1936.

1. A receivership in a foreclosure suit, for the purpose of conserv-
ing the mortgaged property and collecting the rents pendente lite 
for the benefit of the lienholder, is not an “equity receivership,” 
within the meaning of § 77B (a) (i) of the Bankruptcy Act. 
P. 218.

2. An equity receivership, within the meaning of § 77B, is a receiver-
ship for the purpose of conserving and reorganizing or winding up 
the business of the corporation. P. 218.

3. Under § 3 of the Bankruptcy Act, appointment of a receiver for 
the debtor’s property is not an act of bankruptcy if not done while 
the debtor is insolvent. P. 224.

78 F. (2d) 678, affirmed.

Certiora ri , 296 U. S. 569, to review a decree affirming 
a decree of the District Court, which dismissed a petition 
of three creditors for a reorganization of a debtor cor-
poration under § 77B of the Bankruptcy Act.

Mr. Harold Harper, with whom Mr. Mark M. Horblit 
was on the brief, for petitioners.

Mr. Daniel A. Shirk, with whom Mr. Edwin R. Wolff 
was on the brief, for respondents.

Mr . Justic e Cardozo  delivered the opinion of the 
Court.

The question is whether a receivership for the collection 
of rents and profits in a suit for the foreclosure of a mort-
gage is an “equity receivership” within the meaning of 
§ 77B of the Bankruptcy Act providing for the reorganiza-
tion of debtor corporations in involuntary proceedings.

Tn 1934 and afterwards, “2168 Broadway Corporation” 
was the owner of a large hotel in the City of New York,
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and of the fixtures and furniture contained therein. It 
had no other property. The holder of a mortgage on the 
hotel began an action of foreclosure and procured the 
appointment of receivers to collect the rents and profits. 
Soon after that appointment, three creditors of the cor-
poration, holding claims a little in excess of $1,000, filed 
a petition in a District Court of the United States for 
the reorganization of the corporate debtor in accordance 
with § 77B of the Bankruptcy Act, alleging that the value 
of the assets was largely in excess of the liabilities, but 
that the debtor was unable to pay its debts as they ma-
tured. The District Court dismissed the petition on the 
ground that submission to the receivership in the suit for 
foreclosure was not an act of bankruptcy and did not re-
lieve the creditors from showing in their petition that such 
an act had been committed. 11 F. Supp. 404. The Cir-
cuit Court of Appeals for the Second Circuit affirmed, 
78 F. (2d) 678, declining to follow a decision in the Sev-
enth Circuit which upheld a different conclusion. In re 
Granada Hotel Corp., 78 F. (2d) 409; affirming 9 F. Supp. 
909. Because of this conflict and because of the impor-
tance of removing doubt as to the meaning of the statute 
a writ of certiorari was granted by this court.

Section 77B of the Bankruptcy Act, which took effect 
as law on June 7, 1934 (Act of June 7, 1934, 48 Stat. 911, 
912; 11 U. S. C., § 207) provides for two classes of pro-
ceedings, voluntary and involuntary. Any corporation, 
with exceptions not now important, may file a petition 
stating that it is insolvent or presently unable to meet 
maturing obligations, and that it desires to effect a plan 
of reorganization. If the petition is approved, the court 
assuming jurisdiction shall have and may exercise all the 
powers, unless specially withdrawn, “which a Federal 
court would have had it appointed a receiver in equity 
of the property of the debtor by reason of its inability to 
pay its debts as they mature.” § 77B (a). But juris-
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diction is not confined to proceedings initiated by the 
debtor. The statute makes provision by the same section 
for the reorganization of a corporate debtor at the in-
stance of the creditors. Three or more creditors who 
have provable claims against a corporation aggregating 
$1,000 or more in excess of the value of securities may file 
“a petition stating that such corporation is insolvent or 
unable to meet its debts as they mature and, if a prior 
proceeding in bankruptcy or equity receivership is not 
pending, that it has committed an act of bankruptcy 
within four months,” and that such creditors propose that 
it shall effect a reorganization. § 77B (a). A later sub-
division, § 77B (i); 11 U. S. C., § 207 (i), rounds out the 
statutory scheme. “If a receiver or trustee of all or any 
part of the property of a corporation has been appointed 
by a Federal, State, or Territorial court, ... a petition 
. . . may be filed under this section at any time thereafter 
by the corporation, or its creditors as provided in sub-
division (a) of this section,” and upon the approval of 
the petition by a court of appropriate jurisdiction, “the 
trustee or trustees appointed under this section, or the 
debtor if no trustee is appointed, shall be entitled forth-
with to take possession” of the property, displacing in so 
doing the possession of the trustee or receiver theretofore 
appointed.

To fix the meaning of these provisions there is need to 
keep in view the background of their history. There is 
need to keep in view also the structure of the statute, 
and the relation, physical and logical, between its several 
parts. History and structure will be found to teach to-
gether that a receivership in a foreclosure suit is not an 
equity receivership within the meaning of the law.

The evils and embarrassments that brought § 77B into 
existence are matters of common knowledge. Corpora-
tions not insolvent in the statutory sense {United States 
v. Oklahoma, 261 U. S. 253, 260, 261), but presently
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unable to discharge maturing obligations, were without a 
statutory method for winding up their business without a 
sacrifice of assets. If they had recourse to voluntary 
bankruptcy, the forms and methods of administration 
were rigid and often wasteful, leaving little opportunity 
for cooperative endeavor on the part of all concerned. 
See Report of Solicitor General Thacher to the President 
of the United States submitted to the Congress February, 
1932; Senate Document 65, 72nd Congress, 1st Session, 
p. 90. If they held aloof from courts and put their trust 
in time and effort, there was the danger of disruptive 
judgments, which would give a preference to a few, with 
involuntary bankruptcy little, if at all, deferred. The 
“equity receivership” flourished in this soil. At the suit 
of friendly creditors, embarrassed corporations joined in 
the prayer for the appointment of receivers to stave off 
other creditors more selfish or impatient, and foster what-
ever value was latent in the assets. There is little doubt 
that many of these receiverships were legitimate and help-
ful. None the less there resided in the practice a capacity 
for abuses, which will be found reflected in the decisions 
of this and other courts. At times the receivership was 
used as an instrument of fraud or covin. Harkin v. 
Brundage, 276 U. S. 36; Shapiro v. Wilgus, 287 U. S. 348; 
cf. First National Bank v. Flershem, 290 U. S. 504, 517, 
518. At times, however fair in its beginnings, it was in-
ordinately prolonged. Michigan v. Michigan Trust Co., 
286 U. S. 334. At times it had a tendency to intrench 
delinquency in power, and to stifle inquiry into acts of 
waste or spoliation. Whatever the importance of these 
abuses or the defects of the existing remedies, the demand 
became insistent for a practice more open, more respon-
sible, more efficiently and closely regulated, and withal 
more surely valid, under the supervision of a court of 
bankruptcy.

Section 77B, enacted in 1934, was born of that demand. 
The remedy to be supplanted or more efficiently con-
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trolled had no relation to receiverships for the collection 
of rents and profits in actions of foreclosure. The remedy 
in view was the one generally known as an “equity re-
ceivership,” whereby the assets of a corporation were 
committed to the custody of a court until the time should 
arrive when they could be returned to the rehabilitated 
debtor, or if that should be impossible, divided among 
creditors. The receivership might come into being at 
the instance of a stockholder (cf. Bryan n . Welch, 74 F. 
(2d) 964) or oftener a creditor, but always the end to 
be served was essentially the same. The end was reor-
ganization or liquidation or something akin thereto. Cf. 
Continental Illinois Nat. Bank v. Chicago, R. I. & P. Ry. 
Co., 294 U. S. 648, 672; Gordon v. Washington, 295 U. S. 
30, 38. Neither the members of the legal profession nor 
the legislators were in danger of confusing decrees directed 
to such an end with the sequestration of rents in an action 
of foreclosure. Bar associations had their special com-
mittees on “equity receiverships,” with elaborate reports 
which were submitted to Congressional Committees.1 
Witnesses, appearing in support of one statute or another, 
discoursed to Congressional Committees on the failings 
of “equity receiverships,” and on the measures needed for 
correction.* 2 However colloquial and uncertain the words 
had been in the beginning, they had won for themselves 
finally an acceptance and a definiteness that made them 
fit to play a part in the legislative process. They came 
into the statute through an amendment proposed when 
the bill which was adopted as § 77 B was passing through

’Annual Report of the Special Committee on Equity Receiver-
ships, Association of the Bar of the City of New York, Year Book 
(1927) 299, 301; id. (1930) 407; Hearings before the Judiciary 
Committee of the House of Representatives, 71st Congress, 2nd 
Session, April 11, 1930, H. R. 9997, 9998, 9999, 10,000, p. 29.

2 Hearings, supra, at pp. 1-28. Cf. Senate Report 482, Corporate 
Reorganizations, March 15, 1934, 73rd Congress, 2nd Session.
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the Senate. Congressional Record, vol. 78, part 7, 73rd 
Congress, 2nd Session, p. 7889. They came there 
freighted with the meaning imparted to them by the mis-
chief to be remedied and by contemporaneous discussion. 
Humphrey’s Executor v. United States, 295 U. S. 602, 
625. In such conditions history is a teacher that is not 
to be ignored.

Passing from the setting of the statute to a view of its 
internal structure, we are brought to the same conclusion, 
but with added firmness of conviction. A receivership in 
a foreclosure suit is limited and special. The rents and 
profits are impounded for the benefit of a particular mort-
gagee, to be applied upon the debt in the event of a defi-
ciency. Freedman’s Saving & Trust Co. v. Shepherd, 127 
U. S. 494; Worthen Co. v. Kavanaugh, 295 U. S. 56, 62; 
Sullivan v. Rosson, 223 N. Y. 217; 119 N. E. 405. The 
corporation retains its other property, if it has any, un-
affected in its power of disposition by the decree of se-
questration. The creditors retain their remedies except 
against the income subjected to the lien. There is neither 
winding up of the business nor attempt to reorganize it 
and set it going anew. This is not the equity receiver-
ship of which the lawmakers were thinking if context and 
analogy have capacity to deliver up a lesson.

In our scrutiny of the context, we turn to the beginning 
of the section with its statement of the powers to be exer-
cised after the approval by the court of a voluntary peti-
tion. The powers are to be those “which a federal court 
would have» had it appointed a receiver in equity of the 
property of the debtor by reason of its inability to pay 
its debts as they mature.” § 77 B (a). But plainly 
there is no description here of the powers incidental to 
the appointment of a receiver in foreclosure. On the 
contrary, the words describe with aptness an equity re-
ceivership to wind up or reorganize. We cannot doubt 
that the same concept persisted through the section. A



222 OCTOBER TERM, 1935.

Opinion of the Court. 297 U.S.

few sentences thereafter, in the self-same subdivision, 
Congress used the words in controversy, speaking com-
pendiously of an “equity receivership” as of something 
ascertained and known. Surely it was not thinking of a 
different kind of equity receivership from that explained 
already, about a score of lines before. The words had 
been defined. In reason there could be no need to expand 
or redefine them.

Still scrutinizing the context, we pass to a later subdi-
vision, § 77 B (i), and mark its implications. We learn 
from this that a petition may be approved if a receiver 
or trustee of all or any part of the property of a corpora-
tion has been appointed by any court in the United 
States and that thereupon the possession of the receiver 
shall be displaced and superseded. But plainly this di-
rection, though fairly applicable to an equity receiver in 
the sense already indicated, was never meant to apply to 
a receiver in foreclosure. It is common learning that an 
equity receiver in suits to conserve the assets or divide 
them among creditors must yield to a trustee in bank-
ruptcy. Gross v. Irving Trust Co., 289 U. S. 342. On 
the other hand, it is also common learning that not even 
a trustee in bankruptcy may override a valid mortgage 
lien or supersede a receiver who has been put into posses-
sion in fulfilment of the mortgage contract. Straton v. 
New, 283 U. S. 318, 322, 327; Metcalf n . Barker, 187 U. S. 
165; Lincoln Savings Bank v. Realty Associates Security 
Corp., 67 F. (2d) 895; In re Berdick, 56 F. (2d) 288; 
Russell v. Edmondson, 50 F. (2d) 175; In re Brose, 254 
Fed. 664; Carling v. Seymour Lumber Co., 113 Fed. 483, 
491. Section 77 B does not make these precedents in-
apposite. True, the suit for the foreclosure of the mort-
gage may be stayed or enjoined upon a showing of ne-
cessity, § 77 B (c) (10); the lien may be transferred to 
the proceeds of a sale, § 77 B (b); at times the holder of 
the lien may have his security modified or reduced by the
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plan of reorganization when finally approved, § 77 B (b), 
(e), (f), (h). Cf. Continental Illinois Nat. Bank v. 
Chicago, R. I. & P. Ry. Co., supra, pp. 675, 676, 677; 
Louisville Bank v. Radford, 295 U. S. 555, 585. Nowhere 
does the statute say, however, that those results or any 
of them shall follow automatically upon the approval of 
the petitition as properly filed. § 77 B (a). Only by 
excluding a receiver in foreclosure from the scope of sub-
division (i) can we avoid anomalous encroachments upon 
vested rights and interests.

Such a reading of the act will help at the same time in 
the avoidance of other consequences too harsh or incon-
gruous to have been intended by the Congress. The stat-
ute speaks, § 77 B (i), of a receiver “of all or any part of 
the property of a corporation.” These words will have a 
proper office if the receivership is understood to be a gen-
eral one for liquidation or for cognate purposes. They 
will take care of a situation where only part of the prop-
erty is within the jurisdiction, so that not even an “equity 
receivership” will be competent always, without ancillary 
orders, to give possession of the whole. But the situation 
is very different if the receivership in view is one for the 
foreclosure of a mortgage. In its normal operation such 
a receivership does not connote possession of all the prop-
erty of the debtor or even all the property within the 
appointing jurisdiction. The mortgage may be a lien 
upon one parcel or a few, leaving other property of abun-
dant value for payment of the debts. Indeed, the cases 
must be many where the owner of a mortgaged building, 
not personally liable for the payment of the mortgage 
debt, will hold it the part of prudence, whether he is 
solvent or insolvent, to let the building go. True indeed 
it is that in this case it so happens that the property sub-
ject to the mortgage is everything the debtor has. All 
that is but an accident, which has little, if any, bearing 
upon the meaning of the act. True it is also that a court
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receiving a petition for reorganization in invitum may 
approve or disapprove it, and that any hardship growing 
out of extreme or unusual situations may thereby be 
averted. Even so, the search at the moment is for a 
definition of an equity receivership that will tend to mini-
mize anomalies, and give consistency and coherence to the 
statutory rule. There is little persuasion in an argument 
that in despite of all anomalies the system, if it is well 
administered, may manage to survive.

The suggestion is faintly made that under § 3 of the 
Bankruptcy Act (11 U. S. C., § 21) the respondent cor-
poration has committed an act of bankruptcy, and hence 
may be declared a debtor irrespective of the meaning of 
an “equity receivership” in § 77 B. An act of bank-
ruptcy results inter alia if a “person,” natural or corporate, 
has made a general assignment for the benefit of credi-
tors, or if “while insolvent, a receiver or a trustee has been 
appointed, or put in charge of his property.” Bank-
ruptcy Act, § 3 (a) (5), 44 Stat. 662, 663; 11 U. S. C., 
§ 21 (a) (5). There is support for the view that to sat-
isfy this provision the receivership must be general, as 
contrasted with a receivership incidental to the enforce-
ment of a lien. Standard Accident Insurance Co. v. E. T. 
Sheftall Co., 53 F. (2d) 40, 41. We need not go into that 
question now. Enough for present purposes that the 
receiver was not appointed or put in charge “while” the 
debtor was “insolvent.” By the petitioners’ admission 
the value of the assets far exceeds the liabilities. In re 
Edward Ellsworth Co., 173 Fed. 699; In re William S. 
Butler de Co., 207 Fed. 705; Meek v. Beezer, 28 F. (2d) 
343; Standard Accident Insurance Co. v. E. T. Sheftall 
de Co., supra.

The decree is
Affirmed.

Mr . Justi ce  Van  Devanter  took no part in the con-
sideration or decision of this case,
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TUTTLE et  al . v. HARRIS et  al .

CERTIORARI TO THE CIRCUIT COURT OF APPEALS FOR THE 
SEVENTH CIRCUIT.

No. 428. Argued January 17, 1936.—Decided February 3, 1936.

A mortgagee let into possession in foreclosure proceedings, under the 
law of Illinois, is not an equity receiver within the meaning of 
§ 77B (a) of the Bankruptcy Act. Duparquet Huot & Monetise 
Co. v. Evans, ante, p. 216. P. 226.

78 F. (2d) 409, reversed.

Certiorari , 296 U. S. 567, to review a decree affirming 
one of the District Court, 9 F. Supp. 909, which denied a 
motion of the present petitioners to dismiss an applica-
tion under § 77B (a) of the Bankruptcy Act.

Mr. George T. Buckingham, with whom Messrs. Don 
Kenneth Jones and Vincent O’Brien were on the brief, 
for petitioners.

Mr. Maurice Walk, with whom Messrs. Frank E. Mc-
Allister and William J. Grace were on the brief, for 
respondents.

Mr . Justice  Cardozo  delivered the opinion of the 
Court.

The controversy here, as in Duparquet Huot & Moneuse 
Co. v. Evans, decided at the same time, ante, p. 216, is one 
as to the meaning of the words “equity receiverships” in 
the statute for the reorganization of debtor corporations. 
Bankruptcy Act, § 77 B (a); 11 U. S. C., § 207 (a).

A mortgagee brought suit against Granada Hotel Cor-
poration in the Superior Court of Cook County, Illinois, 
to foreclose a second mortgage upon real property of the 
corporation located in that state. A receiver was ap-
pointed to collect the rents and profits. Thereafter a 
prior mortgagee, the trustee under a deed of trust to

43927°—36------ 15
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secure an issue of bonds, brought suit to foreclose the 
prior mortgage, and in accordance with the law of Illinois 
laid claim to the possession of the property as owner after 
condition broken. In response to that claim the state 
court made an order discharging the receiver, and direct-
ing that the prior mortgagee be let into possession.

While possession was so held, respondents brought a pro-
ceeding under Bankruptcy Act, § 77 B, contending that 
the possession of the mortgagee was that of an equity 
receiver or at least equivalent thereto. The District 
Court upheld that contention, denying a motion by peti-
tioners, who had intervened in the proceeding, to dismiss 
the application, 9 F. Supp. 909; and the Court of Appeals 
for the Seventh Circuit affirmed. 78 F. (2d) 409. A writ 
of certiorari issued from this court.

An equity receivership within the meaning of the stat-
ute does not result from the appointment of a receiver for 
the collection of the rents in a suit to foreclose a mort-
gage. Duparquet Huot & Monetise Co. v. Evans, supra. 
But here there was no receiver either for the collection of 
rents or for any other purpose. A mortgagee after con-
dition broken under the law of Illinois is the owner of a 
legal estate, and as such entitled as of right to the posses-
sion of the mortgaged premises. Wolkenstein v. Slonim, 
355 Ill. 306; 189 N. E. 312. The grantee under the deed 
of trust was in possession not as receiver, but as owner.

The decree should be reversed, and it is so ordered.
Reversed.

Mr . Just ice  Van  Devanter  took no part in the con-
sideration or decision of this case.
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PALMER CLAY PRODUCTS CO. v. BROWN, 
TRUSTEE.

CERTIORARI TO THE MUNICIPAL COURT OF BOSTON, 
MASSACHUSETTS.

No. 125. Argued December 13, 1935.—Decided February 10, 1936.

Whether a payment to a creditor by an insolvent debtor on an over-
due debt, within four months of the debtor’s bankruptcy, operates 
as a preference, voidable by the trustee, under § 60 (a), (b), of 
the Bankruptcy Act, depends not upon what would have been its 
effect on creditors if the debtor’s assets had been liquidated and 
distributed at the time of the payment but upon its actual effect 
determined in the ensuing bankruptcy. P. 228.

290 Mass. 108; 195 N. E. 122, affirmed.

Certior ari , 296 U. S. 556, to review a judgment recov-
ered by Brown as trustee in bankruptcy. The judgment 
was entered in the court below pursuant to a rescript from 
the Supreme Judicial Court of Massachusetts.

Mr. Edward F. Smith, with whom Messrs. Frank H. 
Pardee and F. Paul Welsch were on the brief, for peti-
tioner.

Mr. Matthew Brown, with whom Mr. Harrison J. 
Barrett was on the brief, for respondent.

Mr . Just ice  Brandeis  delivered the opinion of the 
Court.

In the Municipal Court of Boston, Matthew Brown, 
trustee in bankruptcy of Metropolitan Builders’ Supply 
Company, brought this action against Palmer Clay Prod-
ucts Company, to recover as preferences amounts received 
on account of an overdue debt. The court found as facts 
that the defendant had received several such payments 
within the four months preceding the filing of the petition
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in bankruptcy; and that at» the time of each payment 
it had reasonable cause to believe that the debtor was 
insolvent, and also that such payment would effect a 
preference over other creditors of the same class. It re-
fused to rule that the burden rested on the plaintiff to 
prove further that each payment had the effect of en-
abling the defendant to receive a greater percentage of 
its debt than other creditors of the same class could have 
received at the time of such payment if the assets had 
then been liquidated. Judgment for $1,843 was entered 
pursuant to the rescript of the Supreme Judicial Court 
of Massachusetts, 290 Mass. 108; 195 N. E. 122, which, 
in approving the action of the trial court, followed 
Rubenstein v. Lottow, 223 Mass. 227; 111 N. E. 973. 
We granted certiorari because the decision, while in ac-
cord with Bronx Brass Foundry, Inc. v. Irving Trust Co., 
76 F. (2d) 935, in the Second Circuit, and Commerce- 
Guardian Trust & Savings Bank v. Devlin, 6 F. (2d) 518, 
in the Sixth Circuit, conflicts with W. S. Peck & Co. v. 
Whitmer, 231 Fed. 893, and other cases in the Eighth 
Circuit.1

The question for our determination is the construction 
to be given to §§ 60 (a) and (b) of the Bankruptcy Act.1 2

1 See Mansfield Lumber Co. v. Sternberg, 38 F. (2d) 614; Haas v. 
Sachs, 68 F. (2d) 623. Also, Eyges v. Boylston Nat. Bank, 294 Fed. 
286 (D. Mass.); Jentzer v. Viscose Co. (S. D. N. Y.), 13 F. Supp. 
540.

2 The applicable provisions are:
“Sec. 60 (a) A person shall be deemed to have given a preference 

if, being insolvent, he has, within four months before the filing of 
the petition . . . made a transfer of any of his property, and the 
effect of the enforcement of such . . . transfer will be to enable any 
one of his creditors to obtain a greater percentage of his debt than 
any other of such creditors of the same class.

“Sec. 60 (b) If a bankrupt shall have . . . made a transfer of 
any of his property, and if, at the time of the transfer ... the 
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The petitioner contends that a creditor who receives a 
part payment of his claim does not receive a preference, 
although he has reason to believe that the debtor is in-
solvent, provided the debtor’s assets at the time of the 
payment would, if then liquidated and distributed, be 
sufficient to pay all the creditors of the same class an 
equal proportion of their claims.

Whether a creditor has received a preference is to be 
determined, not by what the situation would have been 
if the debtor’s assets had been liquidated and distributed 
among his creditors at the time the alleged preferential 
payment was made, but by the actual effect of the pay-
ment as determined when bankruptcy results. The pay-
ment on account of say 10% within the four months will 
necessarily result in such creditor receiving a greater 
percentage than other creditors, if the distribution in 
bankruptcy is less than 100%. For where the creditor’s 
claim is $10,000, the payment on account $1000, and the 
distribution in bankruptcy 50%, the creditor to whom the 
payment on account is made receives $5500, while another 
creditor to whom the same amount was owing and no pay-
ment on account was made will receive only $5000. A 
payment which enables the creditor “to obtain a greater 
percentage of his debt than any other of such creditors 
of the same class” is a preference.

We may not assume that Congress intended to disre-
gard the actual result, and to introduce the impractical 
rule of requiring the determination, as of the date of each 
payment, of the hypothetical question: What would have 
been the financial result if the assets had then been liqui-
dated and the proceeds distributed among the then 
creditors? . _ _

Affirmed.
bankrupt be insolvent and the . . . transfer then operate as a pref-
erence, ... it shall be voidable by the trustee and he may recover 
the property or its value from such person.”
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BRONX BRASS FOUNDRY, INC. v. IRVING TRUST 
CO., TRUSTEE.

CERTIORARI TO THE CIRCUIT COURT OF APPEALS FOR THE 
SECOND CIRCUIT.

No. 232. Argued December 13, 1935.—Decided February 10, 1936.

1. The right of a plaintiff in equity to dismiss his bill when the 
defendant cannot have affirmative relief on the pleadings and can 
suffer no prejudice save for the vexation and expense of a second 
suit, is subject to modification by rule of court. P. 231.

2. Under a rule in the Southern District of New York, the bank-
ruptcy court may refuse to permit the withdrawal of a creditor’s 
claim after issue joined upon it. P. 232.

3. Palmer Clay Products Co. v. Brown, Trustee, ante, p. 227, followed 
on a construction of § 60 (a), (b), Bankruptcy Act, concerning 
preferences. P. 232.

76 F. (2d) 935, affirmed.

Certiorari , 296 U. S. 565, to review the affirmance of 
an order denying a claim in bankruptcy.

Mr. Maxwell H. Goldstein for petitioner.

Mr. Charles A. Houston for respondent.

By leave of Court, Mr. John A. McManus filed a brief 
on behalf of the Viscose Co., as amicus curiae, contending 
there had been no voidable preference.

Mr . Justice  Brandeis  delivered the opinion of the 
Court.

J. R. Pahnenberg Sons, Inc., was adjudged bankrupt 
in the federal court for southern New York in August, 
1933. In September, Bronx Brass Foundry, Inc., filed its 
proof of claim. In January, 1934, the Irving Trust Com-
pany, trustee in bankruptcy, moved to expunge the claim 
on the ground that the creditor had received within the 
four months preceding the bankruptcy, payments on ac-
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count aggregating $1,000 which were unlawful prefer-
ences. The creditor denied the allegations of preference.

On the issue thus raised, several hearings were had be-
fore the referee and the evidence introduced clearly indi-
cated that the payments would, upon bankruptcy, effect 
a preference over other creditors of the same class, and 
that the claimant had received them having reasonable 
cause to believe the debtor insolvent. But it left uncer-
tain whether the amount received was more than its pro 
rata share would have been, if the then existing assets 
had been ratably distributed among all the then creditors. 
Before the hearing closed, and in view of an adverse rul-
ing on the admission of evidence, the creditor filed a with-
drawal of its claim and left the hearing.

The trustee objected to allowance of the withdrawal, 
and introduced further evidence, insisting that it was en-
titled to an adjudication of the question whether the pay-
ments made were unlawful preferences. The referee, at 
the close of the hearing, ordered that the claim be ex-
punged, unless the creditor within 20 days repay the pref-
erence to the trustee, with interest from the date of 
service of the motion to expunge. He said:

“When a creditor files a claim against the bankrupt 
estate he elects a forum which may hear and determine 
whether a preference to him was made. Although judg-
ment of recovery may not be granted, the finding thereon, 
subject to review, is conclusive as between the parties. It 
is not intended that a party shall have two trials of the 
same issue or be permitted to present the same issue to 
different tribunals for determination. When issue is 
joined upon the question whether a voidable preference 
has been received, the creditor may not withdraw of his 
own motion and thereby avoid such determination as the 
proof warrants.”

The District Court approved the order of the referee. 
Its judgment was affirmed by the Circuit Court of Ap-
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peals, which, held that the creditor had received a prefer-
ence although the proof did not show that at the times 
of the payments the assets of the debtor were insufficient 
to pay proportional amounts to all the other creditors, 76 
F. (2d) 935. We granted certiorari, because the ruling 
on the right of the creditor to withdraw its claim ap-
peared to conflict with Scholl Mfg. Co. v. Rodgers, 51 F. 
(2d) 971, decided by the Court of Appeals for the Eighth 
Circuit; and because the ruling on the question of pref-
erence conflicted with W. S. Peck & Co. v. Whitmer, 231 
Fed. 893, also decided by that court.

First. The referee was justified in refusing to permit 
the creditor to withdraw its claim. The Circuit Court of 
Appeals recognized that ordinarily a plaintiff in equity 
has, as stated in Ex parte Skinner & Eddy Corp., 265 U. S. 
86, 93, the absolute right to dismiss his bill. Its approval 
of the referee’s refusal to permit the creditor to withdraw 
rested on the ground that the District Court had adopted 
a rule which authorized the court to refuse, after issue 
joined, “to permit the plaintiff to discontinue even 
though the defendant cannot have affirmative relief under 
the pleadings and though his only prejudice be the vexa-
tion and expense of a possible second suit upon the same 
cause of action”; that this modification of the right of 
voluntary discontinuance was within the judicial power, 
since it dealt with procedure; that the rule had been ap-
proved by the Court of Appeals; that it was applicable 
also to bankruptcy proceedings; and that it had been 
properly applied below. We agree with the reasoning and 
the conclusion reached.

Second. The ruling of the referee on the question of 
preference was correct for the reasons stated in Palmer 
Clay Products Co. v. Brown, decided this day, ante, p. 
227.

Affirmed.
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GROSJEAN, SUPERVISOR OF PUBLIC ACCOUNTS 
OF LOUISIANA, v. AMERICAN PRESS CO., INC., 
ET AL.

APPEAL FROM THE DISTRICT COURT OF THE UNITED STATES 
FOR THE EASTERN DISTRICT OF LOUISIANA.

No. 303. Argued January 14, 1936.—Decided February 10, 1936.

1. As respects the amount in controversy, the District Court has 
jurisdiction of a suit where the requisite value is involved as to 
each of several plaintiffs though not involved as to others. P. 241.

2. A motion to dismiss the whole case because the amount in con-
troversy as to some of the plaintiffs is too small, should be over-
ruled. Id.

3. There is equitable jurisdiction to enjoin collection of an allegedly 
unconstitutional state tax, where the taxpayer, if he pays, is 
afforded no clear remedy of restitution. P. 242.

4. Liberty of the press is a fundamental right protected against state 
aggression by the due process clause of the Fourteenth Amend-
ment. P. 242.

5. The fact that, as regards the Federal Government, the protection 
of this right is not left to the due process clause of the Fifth 
Amendment but is guaranteed in specie by the First Amendment, 
is not a sufficient reason for excluding it from the due process 
clause of the Fourteenth Amendment. P. 243.

6. A corporation is a “person” within the meaning of the due process 
and equal protection clauses of the Fourteenth Amendment. P. 244.

7. A State license tax (La. Act No. 23, July 12, 1934) imposed on the 
owners of newspapers for the privilege of selling or charging for the 
advertising therein, and measured by a percent, of the gross receipts 
from such advertisements, but applicable only to newspapers enjoy-
ing a circulation of more than 20,000 copies per week, held uncon-
stitutional. P. 244.

8. From the history of the subject it is plain that the English rule 
restricting freedom of the press to immunity from censorship before 
publication was not accepted by the American Colonists, and that 
the First Amendment was aimed at any form of previous restraint 
upon printed publications or their circulation, including restraint by 
taxation of newspapers and their advertising, which were well- 
known and odious methods still used in England when the First 
Amendment was adopted. P. 245.
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9. The predominant purpose of the grant of immunity was to pre-
serve an untrammeled press as a vital source of public information. 
P. 250.

10. Construction of a constitutional provision phrased in terms of the 
common law, is not determined by rules of the common law which 
had been rejected in this country as unsuited to local civil or 
political conditions. P. 248.

It is not intended in this case to suggest that the owners of 
newspapers are immune from any of the ordinary forms of taxation 
for support of Government. The tax in question is not an ordinary 
form of tax, but one single in kind, with a long history of hostile 
misuse against the freedom of the press. The manner of its use 
in this case is in itself suspicious; it is not measured or limited 
by the volume of advertisements, but by the extent of the circula-
tion of the publication in which the advertisements are carried, 
with the plain purpose of penalizing the publishers and curtailing 
the circulation of a selected group of newspapers.

10 F. Supp. 161, affirmed.

Appe al  from a decree permanently enjoining the en-
forcement of a state tax on newspapers.

Mr. Charles J. Rivet, with whom Mr. Gaston L. Por- 
terie, Attorney General of Louisiana, was on the brief, for 
appellant.

There is lack of jurisdiction.
The value of the disputed tax alone is the amount in 

controversy. Healy v. Ratta, 292 U. S. 263.
The tax in controversy must equal the jurisdictional 

sum as to each complainant. Scott v. Frazier, 253 U. S. 
243; Pinel v. Pinel, 240 U. S. 594; Cole v. Norborne Land 
Drainage District, 270 U. S. 45; Di Giovanni v. Camden 
Fire Insurance Assn., 296 U. S. 64.

The averments of the bill present no real and substan-
tial federal question.

The statute assailed as unconstitutional furnished no 
means of action to the Supervisor of Public Accounts, 
charged with its enforcement, other than the institution 
of a suit in a court of competent jurisdiction, where
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every objection of law and fact would be open to the de-
fendant in such suit.

The statute does not provide for a lien against prop-
erty, nor for summary seizure thereof, nor for interfer-
ence with the business by injunction, or otherwise; and 
no execution is permitted except such as would result 
from any other final judgment of the state court.

No great or irreparable injury can be asserted when the 
only possible complaint is that a law suit in the state 
court may result unfavorably to the complainants.

Sections 5 and 11 of the Act may be fairly construed to 
mean that where a tax is paid under protest no remittance 
is to be made to the State Treasurer until judicial deter-
mination of liability.

The First Amendment of the Federal Constitution im-
poses no restriction upon the States with reference to 
abridging the freedom of speech or of the press.

The theory that by effect of the Fourteenth Amend-
ment legislatures of the States are prohibited from pass-
ing laws infringing the freedom of the press, finds no sup-
port in the jurisprudence of this Court. 1 Cooley’s Const. 
Lim., 8th ed., p. 67, note.

The effect of the second clause of the Fourteenth 
Amendment was to protect from the hostile legislation 
of the States, the privileges and immunities of citizens 
of the United States as distinguished from the privileges 
and immunities of citizens of the States. To establish a 
clear and comprehensive definition of this citizenship, the 
first clause of the Fourteenth Amendment declares that 
“all persons born or naturalized in the United States and 
subject to the jurisdiction thereof, are citizen of the 
United States.” See Slaughter House Cases, 16 Wall. 36.

The liberty guaranteed by the Fourteenth Amendment 
against deprivation without due process of law is the lib-
erty of natural, not of artificial persons. Western Turf 
Assn. v. Greenberg, 204 U. S. 359. The appellees are cor-
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porations. They do not possess the privileges and im-
munities of citizens of the United States within the mean-
ing of the Constitution. Liberty Warehouse Co. v. 
Tobacco Growers Assn., 276 U. S. 71.

A corporation cannot claim the protection of the clause 
of the Fourteenth Amendment which secures the privi-
leges and immunities of citizens of the United States 
against abridgment or impairment by the law of a State. 
Selover, Bates Co. v. Walsh, 226 U. S. 112.

There is nothing contrary to this in Near v. Minnesota, 
283 U. S. 697; Gitlow v. New York, 268 U. S. 652; Whit-
ney v. California, 274 U. S. 357; Fiske v. Kansas, 274 U. S. 
380; Powell v. Alabama, 287 U. S. 45.

Nor will it do to say that because the stockholders of 
these corporations are citizens of the United States the 
corporations must be considered as such. Cf. Bank of 
Augusta v. Earle, 13 Pet. 519.

Furthermore, as pointed out in Near v. Minnesota, 
supra, the chief purpose of the constitutional protection 
of liberty of the press is to prevent previous restraints 
upon publications.

Nowhere has it ever been held that a person or cor-
poration engaged in the publishing business is exempt 
from taxation. The following authorities are to the con-
trary: In re Jaeger, 29 S. C. 438 (license taxes); Norfolk 
v. Norfolk Landmark Publishing Co., 95 Va. 564 (license 
taxes); The Federalist, p. 632.

If freedom of the press implied freedom from taxation, 
the income tax law of the United States, which takes a 
part of every penny collected as income from the business 
of publishing a newspaper, would be clearly unconstitu-
tional.

The tax is not an occupational license tax on the busi-
ness of publishing newspapers. The legislature could 
have levied such a tax, but it did not do so. It imposed
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the tax on the business “of selling, or making any charge 
for, advertising or for advertisements.”

It is not essential to liberty of speech and freedom of 
the press, as constitutionally understood, that profit be 
derived from the exercise of these rights. Nor was it 
ever contemplated that the constitutional guarantee 
should extend to charging for and selling advertising.

In fact, the constitutional guarantee is limited to the 
right of the citizen to speak and publish his views, sub-
ject to punishment for the abuse of that privilege. Lib-
erty of speech and of the press is not an absolute right. 
Near v. Minnesota, 283 U. S. 697.

Appellees rely also upon § 3 of Art. 1 of the Constitu-
tion of Louisiana. The highest court of Louisiana has 
already construed that provision as not affording an ex-
emption from taxation. New Orleans v. Crescent News-
paper, 14 La. Ann. 804.

The state statute does not censure or restrict the free 
expression of opinions. It merely requires of those who 
engage in the profitable business of making others pay for 
the expression of their views, or for advertising their busi-
ness, a small contribution for the support of government.

There was no denial of equal protection.

Messrs. Esmond Phelps and Elisha Hanson, with whom 
Messrs. Bennett C. Clark, J. J. Davidson, Jr., Eberhard 
P. Deutsch, Ben B. Taylor, and John H. Tucker, Jr., 
were on the brief, for appellees.

The District Court had jurisdiction to determine the 
questions presented.

The case presented called for the exercise of juris-
diction by a court of equity.

The statute violates the provisions of § 8 of Art. X of 
the Constitution of Louisiana of 1921, which requires 
that license taxes must be levied on all persons engaged 
in the trade, business, occupation, vocation or profession 
upon which a license tax is imposed.
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The Act denies appellees the equal protection of the 
laws.

The Act violates the provisions of the Constitution of 
Louisiana and of the Constitution of the United States 
guaranteeing freedom of the press.

The constitutional guaranties against abridgment of 
the freedom of the press were intended to prohibit every 
form of abridgment conceivable in the minds of hostile 
legislatures.

The Act provides for a licensing of the press and a pay-
ment of a gross receipts tax on that portion of the rev-
enues of the press derived from the sale and publication 
of advertising. Further, the Act is limited in its ap-
plicability to but thirteen newspapers out of a total of 
163 in the State, of which thirteen newspapers twelve 
were active in their opposition to the dominant political 
group in the State, which group controlled the Legis-
lature and at whose dictates the Legislature passed this 
law.

Among the efforts to restrain the press with which the 
framers of the Constitution were familiar were licensing, 
censorship, taxation, writs of attachment, seditious libel 
and injunction proceedings. Taxation as a form of re-
straint was well known and particularly obnoxious to our 
forefathers. The historical background of the First 
Amendment was fully discussed by this Court in its deci-
sion in Near n . Minnesota, 283 U. S. 697.

Not only the First Amendment, but the Fourth and 
Fifth grew out of the knowledge of our constitution-mak-
ers of efforts to control the press, which, if successful, 
would make it easy for dictators to control their sub-
jects. See Boyd v. United States, 116 U. S. 616.

See American Debates by Marion Mills Miller, Vol. 1, 
p. 20; John Lennox and the Taxes on Knowledge, William 
Stewart, p. 8, as to application of the Stamp Tax, 1765, 
to newspapers in the Colonies.
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At the outbreak of the War for Independence and at the 
time of the adoption of the Constitution, there were stamp 
taxes on the circulation and taxes on the advertising mat-
ter of English newspapers. The circulation tax became 
effective in 1712 and it was not repealed until 1855. The 
advertising tax became effective in 1712 and was abol-
ished in 1853. James Paterson, The Liberty of the Press, 
London, 1880, pp. 56-58.

During the debates on the ratification of the Constitu-
tion, one of the burning issues before the public was the 
failure of the constitutional convention to include in the 
body of the document a so-called bill of rights including 
a guaranty of a free press. Richard Henry Lee, Eleazer 
Oswald, Melancthon Smith, and other patriots in the de-
bates over ratification specifically assailed the Convention 
for failing to include a free press provision which would 
prohibit suppression of the press by taxation.

Since the ratification of the Fourteenth Amendment, 
the guaranty of free press expressed in the First Amend-
ment, is binding upon state legislatures as well. Near v. 
Minnesota, supra; Gitlow v. New York, 268 U. S. 652; 
Whitney v. California, 274 U. S. 357.

The power to tax the press is the power to destroy it.
One of the purposes of this tax was to divert business 

from newspapers having a circulation of more than 20,000 
per week to newspapers with less circulation.

The levy is a direct tax upon the newspaper publishing 
business. Its effect is immediate, direct and punitive. 
Cf. Brown v. Maryland, 12 Wheat. 419; Cook v. Pennsyl-
vania, 97 U. S. 566; Ex parte Harrison, 212 Mo. 88.

A tax on the principal source of revenue of a newspaper 
is a tax upon its subsistence. Evans v. Gore, 253 U. S. 
245.

An attempt to tax the press over a certain size is a 
direct violation of this provision. The record shows that 
circulation is but one of many factors affecting advertis-
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ing. The volume of a newspaper’s circulation certainly 
has but a remote bearing on its revenues from advertising, 
if any at all.

Even were the law so phrased as to levy the tax by 
reference to the volume of advertising instead of the 
volume of circulation, it would be invalid.

The fact that these appellees are corporations does not 
deprive them of the right to resist an attempt to abridge 
the freedom of the press. Home Insurance Co. v. New 
York, 134 U. S. 594.

This Court has the power to ascertain the nature and 
effect of this Act, irrespective of its designation or 
declared purpose.

Mr . Justice  Sutherla nd  delivered the opinion of the 
Court.

This suit was brought by appellees, nine publishers of 
newspapers in the State of Louisiana, to enjoin the en-
forcement against them of the provisions of § 1 of the 
act of the legislature of Louisiana known as Act No. 23, 
passed and approved July 12, 1934, as follows:

“That every person, firm, association, or corporation, 
domestic or foreign, engaged in the business of selling, or 
making any charge for, advertising or for advertisements, 
whether printed or published, or to be printed or pub-
lished, in any newspaper, magazine, periodical or publica-
tion whatever having a circulation of more than 20,000 
copies per week, or displayed and exhibited, or to be dis-
played and exhibited by means of moving pictures, in the 
State of Louisiana, shall, in addition to all other taxes and 
licenses levied and assessed in this State, pay a license 
tax for the privilege of engaging in such business in this 
State of two per cent. (2%) of the gross receipts of such 
business.”

The nine publishers who brought the suit publish thir-
teen newspapers; and these thirteen publications are the
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only ones within the State of Louisiana having each a 
circulation of more than 20,000 copies per week, although 
the lower court finds there are four other daily newspapers 
each having a circulation of “slightly less than 20,000 
copies per week” which are in competition with those 
published by appellees both as to circulation and as to 
advertising. In addition, there are 120 weekly news-
papers published in the state, also in competition, to a 
greater or less degree, with the newspapers of appellees. 
The revenue derived from appellees’ newspapers comes 
almost entirely from regular subscribers or purchasers 
thereof and from payments received for. the insertion of 
advertisements therein.

The act requires everyone subject to the tax to file a 
sworn report every three months showing the amount and 
the gross receipts from the business described in § 1. 
The resulting tax must be paid when the report is filed. 
Failure to file the report or pay the tax as thus provided 
constitutes a misdemeanor and subjects the offender to a 
fine not exceeding $500, or imprisonment not exceeding 
six months, or both, for each violation. Any corporation 
violating the act subjects itself to the payment of $500 
to be recovered by suit. All of the appellees are cor-
porations. The lower court entered a decree for appellees 
and granted a permanent injunction. 10 F. Supp. 161.

First. Appellant assails the federal jurisdiction of the 
court below on the ground that the matter in controversy 
does not exceed the sum or value of $3,000, as required 
by par. 1 of § 24 of the Judicial Code. The case arises 
under the Federal Constitution; and the bill alleges, and 
the record shows, that the requisite amount is involved 
in respect of each of six of the nine appellees. This is 
enough to sustain the jurisdiction of the district court. 
The motion was to dismiss the bill—that is to say, the 
bill in its entirety—and in that form it was properly 
denied. No motion to dismiss was made or considered

43927°—36------ 16
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by the lower court as to the three appellees in respect of 
whom the jurisdictional amount was insufficient, and that 
question, therefore, is not before us. The Rio Grande, 
19 Wall. 178, 189; Gibson v. Shujeldt, 122 U. S. 27, 32.

Second. The objection also is made that the bill does 
not make a case for equitable relief. But the objection 
is clearly without merit. As pointed out in Ohio Oil Co. 
v. Conway, 279 U. S. 813, 815, the laws of Louisiana afford 
no remedy whereby restitution of taxes and property ex-
acted may be enforced, even where payment has been 
made under both protest and compulsion. It is true that 
the present act contains a provision (§ 5) to the effect 
that where it is established to the satisfaction of the Su-
pervisor of Public Accounts of the state that any payment 
has been made under the act which was “not due and 
collectible,” the Supervisor is authorized to refund the 
amount out of any funds on hand collected by virtue 
of the act and not remitted to the state treasurer accord-
ing to law. It seems clear that this refers only to a 
payment not due and collectible within the terms of the 
act, and does not authorize a refund on the ground that 
the act is invalid. Moreover, the act allows the Super-
visor to make remittances immediately to the state treas-
urer of taxes paid under the act, and requires him to do 
so not later than the 30th day after the last day of the 
preceding quarter; in which event the right to a refund, 
if not sooner exercised, would be lost. Whether an ag-
grieved taxpayer may obtain relief under § 5 is, at best, 
a matter of speculation. In no view can it properly be 
said that there exists a plain, adequate and complete 
remedy at law. Davis v. Wakelee, 156 U. S. 680, 688; 
Union Pacific R. Co. v. Weld County, 247 U. S. 282, 285.

Third. The validity of the act is assailed as violating 
the Federal Constitution in two particulars—(1) that it 
abridges the freedom of the press in contravention of the 
due process clause contained in § 1 of the Fourteenth
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Amendment; (2) that it denies appellees the equal 
protection of the laws in contravention of the same 
Amendment.

1. The first point presents a question of the utmost 
gravity and importance; for, if well made, it goes to the 
heart of the natural right of the members of an organized 
society, united for their common good, to impart and 
acquire information about their common interests. The 
First Amendment to the Federal Constitution provides 
that “Congress shall make no law . . . abridging the free-
dom of speech, or of the press . . .” While this provision 
is not a restraint upon the powers of the states, the states 
are precluded from abridging the freedom of speech or of 
the press by force of the due process clause of the Four-
teenth Amendment.

In the case of Hurtado v. California, 110 U. S. 516, this 
Court held that the term “due process of law” does not 
require presentment or indictment by a grand jury as a 
prerequisite to prosecution by a state for a criminal 
offense. And the important point of that conclusion here 
is that it was deduced from the fact that the Fifth Amend-
ment, which contains the due process of law clause in its 
national aspect, also required an indictment as a prerequi-
site to a prosecution for crime under federal law; and it 
was thought that since no part of the amendment could 
be regarded as superfluous, the term “due process of law” 
did not, ex vi termini, include presentment or indictment 
by a grand jury in any case; and that the due process of 
law clause of the Fourteenth Amendment should be inter-
preted as having been used in the same sense, and as hav-
ing no greater extent. But in Powell v. Alabama, 287 U. 
S. 45, 65, 68, we held that in the light of subsequent 
decisions the sweeping language of the Hurtado case could 
not be accepted without qualification. We concluded 
that certain fundamental rights, safeguarded by the first 
eight amendments against federal action, were also safe-
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guarded against state action by the due process of law 
clause of the Fourteenth Amendment, and among them 
the fundamental right of the accused to the aid of counsel 
in a criminal prosecution.

That freedom of speech and of the press are rights of 
the same fundamental character, safeguarded by the due 
process of law clause of the Fourteenth Amendment 
against abridgement by state legislation, has likewise been 
settled by a series of decisions of this Court beginning 
with Gitlow v. New York, 268 U. S. 652, 666, and ending 
with Near v. Minnesota, 283 U. S. 697, 707. The word 
“liberty” contained in that amendment embraces not 
only the right of a person to be free from physical' re-
straint, but the right to be free in the enjoyment of all 
his faculties as well. Allgeyer v. Louisiana, 165 U. S. 
578, 589.

Appellant contends that the Fourteenth Amendment 
does not apply to corporations; but this is only partly 
true. A corporation, we have held, is not a “citizen” 
within the meaning of the privileges and immunities 
clause. Paul v. Virginia, 8 Wall. 168. But a corporation 
is a “person” within the meaning of the equal protec-
tion and due process of law clauses, which are the clauses 
involved here. Covington A Lexington Turnpike Co. v. 
Sandford, 164 U. S. 578, 592; Smyth v. Ames, 169 U. S. 
466, 522.

The tax imposed is designated a “license tax for the 
privilege of engaging in such business”—that is to say, 
the business of selling, or making any charge for, adver-
tising. As applied to appellees, it is a tax of two per cent, 
on the gross receipts derived from advertisements car-
ried in their newspapers when, and only when, the news-
papers of each enjoy a circulation of more than 20,000 
copies per week. It thus operates as a restraint in a 
double sense. First, its effect is to curtail the amount of 
revenue realized from advertising, and, second, its direct
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tendency is to restrict circulation. This is plain enough 
when we consider that, if it were increased to a high 
degree, as it could be if valid {Magnano Co. v. Hamilton, 
292 U. S. 40, 45, and cases cited), it well might result in 
destroying both advertising and circulation.

A determination of the question whether the tax is 
valid in respect of the point now under review, requires 
an examination of the history and circumstances which 
antedated and attended the adoption of the abridgement 
clause of the First Amendment, since that clause ex-
presses one of those “fundamental principles of liberty 
and justice which lie at the base of all our civil and politi-
cal institutions” {Hébert v. Louisiana, 272 U. S. 312, 
316), and, as such, is embodied in the concept “due process 
of law” {Twining v. New Jersey, 211 U. S. 78, 99), and, 
therefore, protected against hostile state invasion by the 
due process clause of the Fourteenth Amendment. Cf. 
Powell v. Alabama, supra, pp. 67-68. The history is a 
long one; but for present purposes it may be greatly 
abbreviated.

For more than a century prior to the adoption of the 
amendment—and, indeed, for many years thereafter—his-
tory discloses a persistent effort on the part of the British 
government to prevent or abridge the free expression of 
any opinion which seemed to criticize or exhibit in an un-
favorable light, however truly, the agencies and opera-
tions of the government. The struggle between the pro-
ponents of measures to that end and those who asserted 
the right of free expression was continuous and unceas-
ing. As early as 1644, John Milton, in an “Appeal for 
the Liberty of Unlicensed Printing,” assailed an act of 
Parliament which had just been passed providing for cen-
sorship of the press previous to publication. He vigor-
ously defended the right of every man to make public his 
honest views “without previous censure”; and declared 
the impossibility of finding any man base enough to ac-
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cept the office of censor and at the same time good enough 
to be allowed to perform its duties. Collett, History of 
the Taxes.on Knowledge, vol. I, pp. 4-6. The act expired 
by its own terms in 1695. It was never renewed; and the 
liberty of the press thus became, as pointed out by Wick-
war (The Struggle for the Freedom of the Press, p. 15), 
merely “a right or liberty to publish without a license 
what formerly could be published only with one.” But 
mere exemption from previous censorship was soon rec-
ognized as too narrow a view of the liberty of the press.

In 1712, in response to a message from Queen Anne 
(Hansard’s Parliamentary History of England, vol. 6, p. 
1063), Parliament imposed a tax upon all newspapers and 
upon advertisements. Collett, vol. I, pp. 8-10. That the 
main purpose of these taxes was to suppress the publica-
tion of comments and criticisms objectionable to the 
Crown does not admit of doubt. Stewart, Lennox and the 
Taxes on Knowledge, 15 Scottish Historical Review, 
322-327. There followed more than a century of resist-
ance to, and evasion of, the taxes, and of agitation for 
their repeal. In the article last referred to (p. 326), 
which was written in 1918, it was pointed out that these 
taxes constituted one of the factors that aroused the 
American colonists to protest against taxation for the pur-
poses of the home government; and that the revolution 
really began when, in 1765, that government sent stamps 
for newspaper duties to the American colonies.

These duties were quite commonly characterized as 
“taxes on knowledge,” a phrase used for the purpose of 
describing the effect of the exactions and at the same 
time condemning them. That the taxes had, and were 
intended to have, the effect of curtailing the circulation 
of newspapers, and particularly the cheaper ones whose 
readers were generally found among the masses of the 
people, went almost without question, even on the part of
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those who defended the act. May (Constitutional His-
tory of England, 7th ed., vol. 2, p. 245), after discussing 
the control by “previous censure,” says: . a new,
restraint was devised in the form of a stamp duty on 
newspapers and advertisements,—avowedly for the pur-
pose of repressing libels. This policy, being found effec-
tual in limiting the circulation of cheap papers, was im-
proved upon in the two following reigns, and continued 
in high esteem until our own time.” Collett (vol. I, p. 
14), says, “Any man who carried on printing or publishing 
for a livelihood was actually at the mercy of the Com-
missioners of Stamps, when they chose to exert their 
powers.”

Citations of similar import might be multiplied many 
times; but the foregoing is enough to demonstrate beyond 
peradventure that in the adoption of the English news-
paper stamp tax and the tax on advertisements, revenue 
was of subordinate concern; and that the dominant and 
controlling aim was to prevent, or curtail the opportunity 
for, the acquisition of knowledge by the people in respect 
of their governmental affairs. It is idle to suppose that 
so many of the best men of England would for a century 
of time have waged, as they did, stubborn and often pre-
carious warfare against these taxes if a mere matter of 
taxation had been involved. The aim of the struggle was 
not to relieve taxpayers from a burden, but to establish 
and preserve the right of the English people to full in-
formation in respect of the doings or misdoings of their 
government. Upon the correctness of this conclusion the 
very characterization of the exactions as “taxes on knowl-
edge” sheds a flood of corroborative light. In the ulti-
mate, an informed and enlightened public opinion was 
the thing at stake; for, as Erskine, in his great speech 
in defense of Paine, has said, “The liberty of opinion 
keeps governments themselves in due subjection to their 
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duties.” Erskine’s Speeches, High’s ed., vol. I, p. 525. 
See May’s Constitutional History of England, 7th ed., 

tvol. 2, pp. 238-245.
In 1785, only four years before Congress had proposed 

the First Amendment, the Massachusetts legislature, fol-
lowing the English example, imposed a stamp tax on all 
newspapers and magazines. The following year an adver-
tisement tax was imposed. Both taxes met with such 
violent opposition that the former was repealed in 1786, 
and the latter in 1788. Duniway, Freedom of the Press 
in Massachusetts, pp. 136-137.

The framers of the First Amendment were familiar with 
the English struggle, which then had continued for nearly 
eighty years and was destined to go on for another sixty- 
five years, at the end of which time it culminated in a 
lasting abandonment of the obnoxious taxes. The fram-
ers were likewise familiar with the then recent Massachu-
setts episode; and while that occurrence did much to 
bring about the adoption of the amendment (see Pennsyl-
vania and the Federal Constitution, 1888, p. 181), the pre-
dominant influence must have come from the English 
experience. It is impossible to concede that by the words 
“freedom of the press” the framers of the amendment in-
tended to adopt merely the narrow view then reflected 
by the law of England that such freedom consisted only 
in immunity from previous censorship; for this abuse had 
then permanently disappeared from English practice. It 
is equally impossible to believe that it was not intended 
to bring within the reach of these words such modes of 
restraint as were embodied in the two forms of taxation 
already described. Such belief must be rejected in the 
face of the then well known purpose of the exactions and 
the general adverse sentiment of the colonies in respect 
of them. Undoubtedly, the range of a constitutional pro-
vision phrased in terms of the common law sometimes 
may be fixed by recourse to the applicable rules of that
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law. But the doctrine which justifies such recourse, like 
other canons of construction, must yield to more com-
pelling reasons whenever they exist. Cf. Continental Illi-
nois Nat. Bank v. Chicago, R. I. & P. Ry. Co., 294 U. S. 
648, 668-669. And, obviously, it is subject to the quali-
fication that the common law rule invoked shall be one 
not rejected by our ancestors as unsuited to their civil or 
political conditions. Murray’s Lessee v. Hoboken Land

Improvement Co., 18 How. 272, 276-277; Waring v. 
Clarke, 5 How. 441, 454-457; Powell v. Alabama, supra, 
pp. 60-65.

In the light of all that has now been said, it is evident 
that the restricted rules of the English law in respect of 
the freedom of the press in force when the Constitution 
was adopted were never accepted by the American col-
onists, and that by the First Amendment it was meant to 
preclude the national government, and by the Fourteenth 
Amendment to preclude the states, from adopting any 
form of previous restraint upon printed publications, or 
their circulation, including that which had theretofore 
been effected by these two well-known and odious 
methods.

This court had occasion in Near v. Minnesota, supra, 
at pp. 713 et seq., to discuss at some length the subject 
in its general aspect. The conclusion there stated is that 
the object of the constitutional provisions was to prevent 
previous restraints on publication; and the court was 
careful not to limit the protection of the right to any 
particular way of abridging it. Liberty of the press 
within the meaning of the constitutional provision, it was 
broadly said (p. 716), meant “principally although not 
exclusively, immunity from previous restraints or [from] 
censorship.”

Judge Cooley has laid down the test to be applied— 
“The evils to be prevented were not the censorship of 
the press merely, but any action of the government by 
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means of which it might prevent such free and general 
discussion of public matters as seems absolutely essential 
to prepare the people for an intelligent exercise of their 
rights as citizens.” 2 Cooley’s Constitutional Limita-
tions, 8th ed., p. 886.

It is not intended by anything we have said to suggest 
that the owners of newspapers are immune from any of 
the ordinary forms of taxation for support of the govern-
ment. But this is not an ordinary form of tax, but one 
single in kind, with a long history of hostile misuse against 
the freedom of the press.

The predominant purpose of the grant of immunity 
here invoked was to preserve an untrammeled press as a 
vital source of public information. The newspapers, 
magazines and other journals of the country, it is safe to 
say, have shed and continue to shed, more light on the 
public and business affairs of the nation than any other 
instrumentality of publicity; and since informed public 
opinion is the most potent of all restraints upon misgov-
ernment, the suppression or abridgement of the publicity 
afforded by a free press cannot be regarded otherwise than 
with grave concern. The tax here involved is bad not be-
cause it takes money from the pockets of the appellees. 
If that were all, a wholly different question would be 
presented. It is bad because, in the light of its history 
and of its present setting, it is seen to be a deliberate 
and calculated device in the guise of a tax to limit the cir-
culation of information to which the public is entitled 
in virtue of the constitutional guaranties. A free press 
stands as one of the great interpreters between the gov-
ernment and the people. To allow it to be fettered is to 
fetter ourselves.

In view of the persistent search for new subjects of 
taxation, it is not without significance that, with the single 
exception of the Louisiana statute, so far as we can dis-
cover, no state during the one hundred fifty years of our
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national existence has undertaken to impose a tax like 
that now in question.

The form in which the tax is imposed is in itself sus-
picious. It is not measured or limited by the volume of 
advertisements. It is measured alone by the extent of 
the circulation of the publication in which the advertise-
ments are carried, with the plain purpose of penalizing 
the publishers and curtailing the circulation of a selected 
group of newspapers.

2. Having reached the conclusion that the act imposing 
the tax in question is unconstitutional under the due 
process of law clause because it abridges the freedom of 
the press, we deem it unnecessary to consider the further 
ground assigned that it also constitutes a denial of the 
equal protection of the laws.

Decree affirmed.

BORDEN’S FARM PRODUCTS CO., INC. v. TEN 
EYCK, COMMISSIONER OF AGRICULTURE & 
MARKETS OF NEW YORK, et  al .

APPEAL FROM THE DISTRICT COURT OF THE UNITED STATES 
FOR THE SOUTHERN DISTRICT OF NEW YORK.

No. 597. Argued January 6, 1936.—Decided February 10, 1936.

1. As an incident to a temporary and experimental scheme for assist-
ing the milk industry by fixing prices to producer and consumer 
(Nebbia v. New York, 291 U. S. 502), the New York Milk Control 
Act, as amended, discriminated between dealers who had, and deal-
ers who had not, well-advertised trade names, by permitting the 
latter to sell bottled milk in the City of New York at a price one 
cent less per quart than the price prescribed for the former. Held 
that there was a reasonable basis for the discrimination; and that 
a dealer of the former class, who failed to show that, in practice, 
the differential had resulted in any gain of trade at its expense by 
the latter class of dealers, or had caused it substantial loss, did not
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prove a violation of the equal protection clause of the Fourteenth 
Amendment. Pp. 261, 263.

2. The findings in this case establish that, before the fixing of prices 
under the Act, dealers without well-advertised brands were able to 
compete for the trade in question, but only by slightly underselling 
their advertised competitors. The differential is sustained as an 
attempt, competent to the legislature during the limited term of 
the experiment, to preserve this trade practice, already existing, 
which balanced the advantage of a lower price, for the one group, 
against the advantage of advertisement enjoyed by the other. 
P. 261.

11 F. Supp. 599, affirmed.

Appeal  from a decree which dismissed, upon the final 
hearing, a suit to enjoin the enforcement of a provision 
of the New York Agriculture & Markets Law. For an 
earlier phase see s.c., 293 U. S. 194. Cf. p. 266, post.

Mr. Walter E. Hope, with whom Mr. Timothy N. 
Pfeiffer was on the brief, for appellant.

The differential constitutes an arbitrary and unrea-
sonable discrimination against appellant and others simi-
larly situated. It has not been advocated by any impar-
tial investigating or administrative agency. It has no 
relation to cost, quality, or service. It is directly at va-
riance with the avowed objectives of the Milk Control 
Law.

There could have been no reasonable doubt when the 
statute was passed that the differential would prove in-
jurious to appellant; and it cannot be justified as an 
effort to protect existing dealers from losses which might 
result from the State’s emergency price-fixing.

There was no ground for a reasonable belief by the 
legislature that without the statutory differential the 
independent dealers would be eliminated; and the differ-
ential cannot be justified as an effort to preserve the 
independent dealers in the public interest.

The essence of price-fixing is to fix a single compulsory 
price for products and services of equal grade; its mean-
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ing is that price competition is at an end, and that hence-
forth all competition shall be on the basis of quality, and 
selling and productive efficiency. In such a conception, 
there is no room for unequal prices for things of the same 
grade, whatever their brands or trade names. It follows 
that if the differential is to be justified at all, it must be 
on some other principle than those which lend support to 
ordinary price-fixing.

Besides the attempted justifications thus far considered, 
it has been suggested that the differential is an anti-ad-
vertising measure; that it is an anti-monopoly measure; 
and that it is a measure akin to the chain store tax stat-
utes upheld by this Court in Tax Commissioners v. 
Jackson, 283 U. S. 527; Liggett Co. v. Lee, 288 U. S. 517; 
Fox v. Standard Oil Co., 294 U. S. 87. None of these 
hypotheses fits the case.

In the absence of special considerations such as those 
present in the trading stamp cases (Rast v. Van Deman 
& Lewis Co., 240 U. S. 342) the validity of a statute 
penalizing advertising in an ordinary commercial busi-
ness is at least open to serious doubt. Semler v. State 
Board of Dental Examiners, 294 U. S. 608.

Apart from whether price regulation may be employed 
to curb monopoly (Fairmont Creamery Co. v. Minnesota, 
274 U. S. 1; Williams v. Standard Oil Co., 278 U. S. 235), 
it is certain that the differential is not an anti-monopoly 
measure.

As for the justification founded on the chain store tax 
cases, it seems clear that the differential was not intended 
to foster or preserve free and equal economic opportunity 
for the public as a whole. If such had been the intent 
of the statute, its privileges would have been made avail-
able to new-comer dealers, to dealers who had been forced 
out and obliged to start over, and, in general, to all deal-
ers who were still small. Its privileges are not available 
to such persons but are the monopoly of the favored group
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of dealers who were already in the field when the differ-
ential was first enacted and who were instrumental in 
procuring its passage.

The differential was in reality a thinly veiled attempt 
by the independent dealers to preempt the New York 
City store market.

The novel character of the differential and the drastic 
penalty it imposes require that a clear justification for it 
be shown.

It requires no argument to demonstrate the serious con-
sequences of permitting a legislature, under the pressure 
of interested groups, to determine that one competitor’s 
product is to enjoy a preference as against another’s irre-
spective of cost, quality or other distinguishing factors. 
The building up of a good reputation through the sale of 
an honest product over a long period of years becomes not 
an asset but a handicap if the legislature may step in and 
fix a higher price for such product while it permits a com-
petitor to sell a similar product at a lower price. The 
competitor with an established reputation is thus denied 
the right to meet the price of a lesser known rival. The 
public is required to pay more for the product which it 
wants or to abandon it in favor of a less desired product 
because the legislature believes, or professes to believe, 
that one or more competitors are enjoying what the legis-
lature regards as too large a percentage of the market.

The State can and should take proper measures to see 
that competitive conditions in general are free from im-
proper restrictions and are fair and equal. But if the 
legislature is to be free to intervene in each competitive 
group in each community and to discriminate between 
competitors by arbitrarily establishing different prices for 
the same article, there can be but one result. Political 
intrigue and the pressure for advantage by one group 
against another will inevitably lead to oppression. The 
dangers are not illusory but real and practical ones.
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The differential is not an integral part of the Milk 
Control Law and may be declared invalid without inval-
idating the remainder of the statute.

Messrs. Samuel Kramer and Henry S. Manley, with 
whom Mr. John J. Bennett, Jr., Attorney General of New 
York, and Mr. David L. Weissman were on the brief, for 
appellees.

The differential provision, having as its aims (1) the 
preservation of competitive opportunities among the 
dealers, (2) the stabilization of conditions among the pro-
ducers, and (3) the prevention of monopoly, is neither 
discriminatory, arbitrary, nor unreasonable.

The device of classification, with the application of dif-
ferent regulations for different classes, is a common device 
of the law. “Classification is the most inveterate of our 
reasoning processes.” Truax v. Corrigan, 257 U. S. 312, 
337-338. The “State has a broad discretion in classifi-
cation, in the exercise of its power of regulation.” Bor-
ders Farm Products Co. v. Baldwin, 293 U. S. 194, 210. 
Exactness in classification cannot always be obtained, and 
a tendency to fairness is enough, as is illustrated by 
Singer Sewing Machine Co. v. Brickell, 233 U. S. 304. 
The classification is valid unless it is “without any reason-
able basis” and one who assails the classification “must 
carry the burden of showing that it does not rest upon any 
reasonable basis, but is essentially arbitrary.” Lindsley v. 
Natural Carbonic Gas Co., 220 U. S. 61, 78-79. The 
statute is good so long as it does not “preclude the possi-
bility of a rational basis for the legislative declaration.” 
Ohio ex rel. Clarke v. Deckebach, 274 U. S. 392, 
397. “The fact that a statute discriminates in favor of a 
certain class does not make it arbitrary, if the discrimina-
tion is founded upon a reasonable distinction.” Board of 
Tax Comm’rs v. Jackson, 283 U. S. 527, 537. The thought 
that runs through all the cases is that all that a classifi-
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cation needs to sustain it is a showing that it rests upon 
some rational basis. Cf. Nébbia v. New York, 291 U. S. 
502.

What the legislature did here has been merely to con-
tinue a condition which previously existed. Though it 
is unnecessary to a decison of this case, it will prove 
fruitful to consider whether the legislature did not have 
the power to incorporate in the law a differential even if 
one had not previously existed. Cf. Fox v. Standard Oil 
Co., 294 U. S. 87.

The plaintiff has not shown such damage traceable to 
the differential as entitles it to relief in equity.

The plaintiff is estopped from attacking the constitu-
tionality of the differential provision. By obtaining a 
license under the Act, it acquired a valuable property 
right, a right which prevented all unlicensed persons from 
competing with it in its business. Frost Trucking Co. v. 
Corporation Commission, 278 U. S. 515. For an entire 
year it availed itself of the benefits of the Act. The 
plaintiff is now estopped from attacking that part which 
it regards as a burden. United Fuel Gas Co. v. Railroad 
Commission, 278 U. S. 300; Booth Fisheries Co. v. Indus-
trial Commission, 271 U. S. 208; St. Louis Co. v. Prend-
ergast, 260 U. S. 469.

Mr . Just ice  Roberts  delivered the opinion of the 
Court.

This cause is here a second time. The prior appeal was 
from a decree denying a preliminary injunction and dis-
missing the bill.1 We reversed, holding that evidence 
should be taken, findings and conclusions made, and a 
decree thereupon entered. After remand the appellant 
amended its bill, the court sent the case to a master who 
made findings of fact, stated his conclusions of law, and *

1293 U. S. 194; 7 F. Supp. 352.
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recommended that an injunction be entered. The Dis-
trict Court accepted the master’s findings, and found cer-
tain additional facts, but dismissed the bill upon the 
merits.2 From this judgment the present appeal was 
taken.

As will appear by reference to our former opinion the 
appellant’s complaint is that the fixing of a differential 
of not to exceed one cent per quart on sales to stores, in 
favor of milk dealers not having a “well advertised trade 
name,” by the Milk Control Law of April 10, 1933 (reen-
acted by the laws of 1934, chapter 126), was an invasion 
of rights guaranteed by the Fourteenth Amendment. 
The bill, as framed when the case was here before, recited 
that the administrative authority which fixed the mini-
mum price on sales to stores found the appellant and 
three other milk dealers in the metropolitan market had 
well advertised trade names and the statute permitted 
dealers not having such trade names to sell bottled milk 
to stores at one cent per quart less than the minimum 
which dealers with well advertised trade names were re-
quired to charge, and also permitted stores to resell to 
their customers the unadvertised brands of milk at a 
price one cent per quart less than that at which the 
appellant’s milk could be sold under the minimum fixed 
by the order. Resulting loss of business and irreparable 
damage were alleged.

In this court the appellees sought to justify the differ-
ential by the assertion that the statute was temporary in 
character, intended to relieve a temporary economic situ-
ation, and meanwhile to prevent monopoly of the busi-
ness by dealers having well advertised names. In support 
of this position it was said that prior to the adoption of 
the Milk Control Act of 1933 independent dealers, so- 
called, had purchased from producers at prices lower than

211 F. Supp. 599.
43927°—36------ 17
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those paid by appellant and other purveyors of well ad-
vertised brands, and in turn charged less to stores than 
the appellant and others in its class. By the Milk Con-
trol Act the independent dealers were compelled to pur-
chase from the farmers on the same basis as the well 
known dealers; and to deprive them of this advantage 
and in turn to compel them to charge the same price for 
their milk as the well advertised brands commanded 
would be to transfer all their customers to the owners of 
well known brands, and put them out of business. The 
appellant replied that, prior to the adoption of the Milk 
Control Law, there had been a threat to forbid the sale 
of milk in bulk to stores; this compelled the independents 
who had formerly sold mostly bulk milk to change to the 
bottled trade, and keen competition ensued between them 
and the owners of well advertised brands with destructive 
price cutting throughout the greater part of New York 
City, so that there was no fixed price for bottled milk sold 
to stores either by the independents or the well advertised 
dealers. In support of these contentions we were re-
ferred to statements found in the legislative report lead-
ing to the adoption of the Milk Control Law, and the in-
junction affidavits.

We held we could not take judicial notice of local trade 
conditions prevailing in the City of New York; as the 
case had been disposed of below on the allegations of the 
bill, we were not called upon to examine the affidavits 
submitted in support of the motion for injunction and to 
find the facts; and the constitutionality of the challenged 
provision should be determined in the light of evidence 
upon the matters as to which the parties were in dis-
agreement.

By amendment the appellant added to its bill para-
graphs to the following effect: Prior to 1932 less than 
one-third of the fluid milk sold -in New York was bottled, 
the balance being sold in bulk and under no trade name.
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Toward the end of 1931 a commission recommended that 
the sale of loose milk to stores be prohibited. The Board 
of Health made an order, effective January 1, 1933, the 
effective date of which was subsequently postponed to 
June 1, 1933, prohibiting the practice. By reason of the 
impending ban upon the sale of loose milk, dealers en-
gaged in the sale of that commodity were forced to make 
a drastic change in their methods. The transition from 
the sale of loose milk to bottled, which began about April 
1, 1933, and continued until June 1, 1933, engendered 
widespread price cutting and a steadily declining price 
level, and brought about unsettled market conditions and 
great variations in price. At no time prior to the effective 
date of the Milk Control Act was there any trade custom, 
practice, or usage whereby the bottled milk of dealers 
thereafter classified as not having well advertised trade 
names was sold to stores at a price different from that of 
the bottled milk of the appellant and others classified as 
having well advertised trade names. Before April 10, 
1933, and thereafter, the appellant was in active competi-
tion with more than one hundred and fifty dealers in the 
sale of bottled milk to stores in the city. The appellant 
and others classified as having well advertised trade names 
sell approximately twenty-one per cent of the bottled 
milk sold to stores. The prices paid by dealers to pro-
ducers under the Milk Control Law have been the same 
for all dealers no matter how classified. All bottled milk 
must have printed on the cap the name of the dealer 
distributing it. The services rendered by the appellant 
and by so-called independent dealers differ in no 
respect.

The assertions of shrinkage of appellant’s sales to stores 
consequent upon the establishment of the differential 
were repeated and amplified in the amended bill. An 
answer was filed denying the allegations of the bill. 
Much evidence was received.
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The findings of the master establish that the dealers 
having a well advertised trade name, of which appellant 
is one, are in keen competition with each other and 
with the independent dealers, and have no monopoly, nor 
anything approaching a monopoly, of the sale of bottled 
milk to stores. The findings further demonstrate that 
the good will incident to appellant’s well known trade- 
name “Borden’s” has been built up largely by advertising, 
and there is no finding that the appellant’s methods in 
that respect, or its trade practices, have been illegal. 
Grade B milk, with which we are alone concerned, must 
conform to standards of quality, purity and cleanliness 
prescribed by law, whether sold by appellant or by an 
independent dealer. The service rendered and the con-
ditions of sale are the same for both. It is plain from 
these facts that the allowance of the differential cannot 
be justified as a preventive of monopoly or as a deterrent 
of illegal combination or illegal trade practices, or as a 
recognition of differences in the service rendered.

We are brought to the remaining issue of fact to resolve 
which the case was remanded. Was there a differential 
during a substantial period prior to adoption of the act 
between the price charged to stores by dealers having 
well-advertised trade names and that charged by those 
lacking this advantage?

The master’s findings upon the point, though the ap-
pellant excepted to them, were adopted by the court be-
low. They are to the effect that from November, 1931, to 
April, 1933, and for several years prior thereto, the inde-
pendent dealers sold their bottled milk to stores in New 
York City for resale to consumers at one or more cents 
per quart below the price at which the advertised dealers 
were selling their bottled milk to stores in that city; and 
during the same years the stores were selling the inde-
pendents’ bottled milk to consumers from one cent to 
two cents per quart below the price at which they were
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vending the bottled milk of the advertised dealers. The 
District Court made additional findings, supplementing 
those of the master, that independent dealers on occasions 
before November 1, 1931, and until April 1, 1933, tried to 
sell bottled milk to stores at the same price as that 
charged by the appellant and another advertised dealer, 
and in each case were compelled by loss of business to 
resume their earlier and lower price; and during the same 
period customers when offered the several brands at the 
same price would usually take a bottle of the well-adver-
tised dealer’s milk in preference to that of an independ-
ent dealer. These findings of the master and the court 
disclose the circumstances in the light of which the ap-
pellant’s claim that it was denied the equal protection of 
the laws must be considered. The appellant assigns them 
as error; but they are supported by substantial evidence 
and we will not disturb them.

We hold that the fixing of the differential in favor of 
the sellers of milk not having a well-advertised trade 
name, in the situation exhibited by the findings, does not 
deny the appellant equal protection.

The argument is that the classification is arbitrary 
since the statute puts the appellant and other dealers who 
have well advertised trade names in a single class solely 
by reason of the fact that their legitimate advertising has 
brought them good will. So, it is said, they are penalized 
for their business skill and acumen. The answer seems 
sufficiently obvious. In enforcing its policy of price fix-
ing,—a temporary expedient to redress an injurious eco-
nomic condition,—the legislature believed that a fixed min-
imum price by dealers to stores would not preserve the 
existing economic method of attaining equality of op-
portunity. That method was for the well-advertised 
dealers to rely on their advertising to obtain a given 
price, and for the independents to retain their share of 
the market, not by counter-advertising but by a slight
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reduction of price. The one expedient the law did not 
purport to touch; the other by fixing the same minimum 
for all dealers it would effectually destroy. In these cir-
cumstances, it was competent to the law makers to at-
tempt, during the limited term of the legislative experi-
ment, to preserve the existing relationship of advantage 
established by the past trade practices of the two groups. 
So to do, we must assume, was within the legislative 
power under the state constitution. No prohibition of 
the expedient is found in the Federal Constitution, unless 
in the Fourteenth Amendment. We have held that 
article does not prevent the fixing of maximum and mini-
mum prices for milk, in the circumstances existing in the 
State of New York in 1933.3 We now hold that to pro-
vide that a differential of one cent maintained by the 
independent dealers shall continue does not deny their 
advertised competitors equal protection. There was a 
plain reason for the classification. It was not merely 
that appellant had established a good will; it was that 
there had resulted a balance between that advantage and 
the resulting disadvantage to the unadvertised dealer,— 
a balance maintained by a price differential. To attempt 
the maintenance of that balance was to strive for equality 
of treatment, equality of burden, not to create inequality. 
To adapt the law to the existing trade practice was nei-
ther unreasonable nor arbitrary. The present case affords 
an excellent example of the difficulties and complexities 
which confront the legislator who essays to interfere in 
sweeping terms with the natural laws of trade or industry. 
The danger in such efforts always is that unintended dis-
locations will bring hardship to groups whose situation 
the broad rules fail to fit. Where, as here, there is recog-
nition of an existing status and an attempt to equate the 
incidence of the statute in accordance with it, we find a

3 Nebbia v. New York, 291 U. S. 502.
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compliance with, rather than a disregard of the constitu-
tional guarantee of equal protection. The appellant can-
not complain if, in fact, the discrimination embodied in 
the law is but a perpetuation of a classification created 
and existing by the action of the dealers. In the light 
of the facts found the legislature might reasonably have 
thought trade conditions existed justifying the fixing of 
a differential. Judicial inquiry does not concern itself 
with the accuracy of the legislative finding, but only with 
the question whether it so lacks any reasonable basis as 
to be arbitrary. Standard Oil Co. v. Marysville, 279 
U. S. 582, 586-587.

A second argument is that, instead of maintaining 
equality between the two groups, the act has destroyed 
it by unduly favoring the independents. The differential 
is said to inflict grievous injury and irreparable and con-
tinuing damage upon the appellant. We must look to 
the record to determine whether it supports the appel-
lant’s claim. The master made numerous findings touch-
ing the relative sales of bulk and bottled milk to stores by 
the two groups of dealers at various times before and 
after the adoption of the act, and in respect of appel-
lant’s share of that trade in comparison with total sales 
and those of its independent competitors. He also found: 
“Since the enactment of the 1933 Law, the advertised 
dealers have had a smaller proportion relative to the in-
dependent dealers of the total sales of bottled milk to 
stores in New York City than before the enactment of 
the law.” But neither in his findings nor in his general 
discussion does he say that the smaller volume of appel-
lant is due to the differential provision. He does state: 
“the voluminous proofs fail to furnish facts on which to 
base a finding as to the effect of minimum prices with-
out a differential.” There is no fact finding of loss and 
damage to plaintiff from the differential. A conclusion 
of law is: “By reason of the differential provision, the
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plaintiff is now suffering, and will continue to suffer 
irreparable damage.” After a full discussion of the mas-
ter’s findings the District Court said: “From all this it 
seems to us very doubtful whether the differential has 
really damaged the plaintiff at all.” We have examined 
the findings and the evidence, and concur in the conclu-
sion. Though appellant, at the time of the trial, had 
acquired a large experience of the operation of the differ-
ential, its proofs and the findings based upon them, leave 
serious doubt as to the effect on the appellant’s store 
trade of other factors, such as seasonal variation, the 
decrease in the consumption of milk in 1934, the change 
from loose to bottled milk in store distribution, and the 
sale of great quantities of so-called relief milk under ar-
rangement with the public authorities. It has failed to 
show that as a result of the statute the independent 
dealers have gained trade at its expense, or that it has 
suffered substantial loss.

We have Do occasion to determine whether the differ-
ential would become unlawful, and the appellant would 
be entitled to relief, if there were proof that in practice 
it produces such gross inequality, and so unnecessarily 
damages the appellant, as to shock the conscience.

Decree affirmed.

Mr . Just ice  Mc Reynolds , dissenting.
Mr . Justice  Van  Devante r , Mr . Justi ce  Suther -

land , Mr . Justi ce  Butler  and I think the challenged 
judgment should be reversed.

In Nebbia v. New York, 291 U. S. 502, 539, we stated 
reasons in support of the conclusion that the New York 
Milk Control Act of 1933 infringed the due process clause. 
We adhere to what we there said.

The present cause raises a distinct, although subordi-
nate, question. Assuming that the general price fixing 
provisions of the Control Act are valid, do the provisions
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which permit other dealers to sell below the minimum 
price prescribed for appellant deprive it of the equal pro-
tection of the laws? The answer should be in the affirm-
ative.

Rational classification, based on substantial differences, 
is within legislative power. An act which permits dealer 
A to sell at less than the price fixed for dealer B obviously 
denies equality; and in the absence of some adequate 
reason for different treatment, the enactment is invalid.

Here appellant differs from favored dealers only in that 
it possesses a well advertised brand, while they do not. 
And solely because of that fact, the Legislature undertook 
to handicap it and thus enable others profitably to share 
the trade. There is no question of unfair trade practices 
or monopoly.

By fair advertisement and commendable service, appel-
lant acquired the public’s good will. The purpose is to 
deprive it of the right to benefit by this and thereby aid 
competitors to secure the business. This is grossly arbi-
trary and oppressive.

To support the legislation, it is said the Legislature be-
lieved that a fixed minimum price to stores would not 
preserve the existing economic method of attaining equal-
ity of opportunity. Apparently, this means that a dealer, 
who through merit has acquired a good reputation, can be 
deprived of the consequent benefit in order that another 
may trade successfully. Thus the statute destroys equal-
ity of opportunity—puts appellant at a disadvantage be-
cause of merit.

Merely because on a given date there were differences 
in prices under open competition, offers no rational reason 
for legislation abolishing competition and perpetuating 
such differences. The status existing under competitive 
conditions certainly is not preserved by destroying com-
petition. Formerly, appellant had the right to adjust 
prices to meet trade exigencies and thus protect itself
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from loss of business. Now it must stand helpless while 
adversaries take possession of the field. It may suffer 
utter ruin solely because of good reputation, honestlÿ 
acquired.

MAYFLOWER FARMS, INC. v. TEN EYCK, COM-
MISSIONER OF THE DEPARTMENT OF AGRI-
CULTURE & MARKETS OF NEW YORK, et  al .

APPEAL FROM THE SUPREME COURT OF NEW YORK.

No. 349. Argued January 15, 1936.—Decided February 10, 1936.

1. The New York Milk Control Act, as amended effective April 1, 
1934, discriminates between milk dealers without well-advertised 
trade names who were in the business before April 10, 1933, and 
those in that class who entered it later, by granting to the 
former and denying to the latter the privilege of selling milk in 
New York City at a price one cent below the minimum binding on 
competitors with well-advertised trade names. Held that the dis-
crimination is arbitrary and unreasonable and violates the equal 
protection clause of the Fourteenth Amendment. P. 271.

2. This provision, on its face, is not a regulation of a business 
in the interest of, or for the protection of, the public, but 
an attempt to give an economic advantage to those engaged in a 
given business at an arbitrary date as against all those who entered 
the business after that date. No reasons for the discrimination are 
disclosed by the record; and in the absence of such showing the 
Court has no right to conjure up possible situations which might 
justify the discrimination. Pp. 272, 274.

3. The question whether the time limitation found unconstitutional 
is severable from the provision for the price differential, is left for 
adjudication by the state courts upon remand of the case. P. 274.

Reversed.

Appeal  from a judgment upholding an order denying 
the appellant a license to sell milk. For reports of the 
case in the New York courts, see 267 N. Y. 9, 195 N. E. 
532; 242 App. Div. 881, 275 N. Y. S. 669. Compare the 
case next preceding in this volume.
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Mr. Seymour Ellenbogen, with whom Mr. Max Cohen 
was on the brief, for appellant.

The purpose of the time limitation is to create a 
monopoly, by preventing new dealers from entering the 
field. It was not intended to prevent new and injurious 
competition; such competition was and is directly and 
effectively prevented by § 258-c of the Act, which the 
court below overlooked. It was not enacted to preserve 
the status quo of the milk dealers in business on April 
10, 1933, or upon the ground that the well-advertised 
dealers would form unadvertised subsidiaries; or on emer-
gency grounds.

It cannot be supported as a legitimate exercise of police 
power. Lawton v. Steele, 152 U. S. 133, 137; Colon v. 
Lisk, 153 N. Y. 188, 196; Wright v. Hart, 182 N. Y. 330.

To prescribe different qualifications for entrance into 
the business, or to prescribe regulations covering the dif-
ferent classes, is entirely different from proscribing, in 
effect, the right to engage in such business altogether.

This case is like Connolly v. Union Sewer Pipe Co., 184 
U. S. 540; Truax v. Corrigan, 257 U. S. 312. The limita-
tion is not based on any factual situation. It is an un-
usual legislative expedient and its approval will estab-
lish a most dangerous precedent.

To concede the validity of the time limitation would 
be to concede the power of the legislature, in the guise of 
regulation, to destroy a lawful business—a power which 
this Court has declared in many cases does not exist. 
Bums Baking Co. v. Bryan, 264 U. S. 504, 513. See also 
Meyer v. Nebraska, 262 U. S. 390, 399-400; Norfolk Ry. 
Co. v. Public Service Comm’n, 265 U. S. 70, 74; Pierce v. 
Society of Sisters, 268 U. S. 510, 534-535; Weaver v. 
Palmer Bros., 270 U. S. 402, 412-415; Fairmont Co. v. 
Minnesota, 274 U. S. 1, 9-11; Liggett Co. n . Baldridge, 
278 U. S. 105, 113.

On the other hand, a decision conceding this appellant 
a license which it deserves and has qualified for, will not
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disrupt, but will promote, the working of the milk control 
system of the State.

Appellant falls naturally into the class of unadvertised 
dealers in New York City for whose benefit the price dif-
ferential provision was enacted and, as a member of such 
class, is entitled to that benefit. Standard OU Co. v. 
Charlottesville, 42 F. (2d) 88; State n . Whitcom, 122 Wis. 
110; Chicago, M. St. P. Ry. Co. v. Westby, 178 Fed. 
619; Fountain Park Co. v. Hensler, 199 Ind. 95; U. S. 
Automobile Service Club v. Winkle, 128 Ore. 274; Ex 
parte Wacholder, 1 Cal. App. (2d) 260; Cook Coffee Co. 
v. Flushing, 267 Mich. 131; State v. Hinman, 65 N. H. 
103; Johnson v. Milwaukee, 88 Wis. 383, 390-392; State 
ex rel. Resch v. Trustees, 121 Wis. 44, 54; Servonitz v. 
State, 133 Wis. 231, 238; Borgnis v. Falk Co., 147 Wis. 
327, 353, 354; Nichols v. Walter, 37 Minn. 264, 271; 
Davis Construction Co. v. Board, 192 Ind. 144; Louisville

N. R. Co. v. Railroad Commissioner, 19 F. (2d) 679, 
695; Tugman v. Chicago, 78 Ill. 405; Alexander v. Eliza-
beth, 56 N. J. L. 71. For other cases in New Jersey con-
demning arbitrary time limitations, see State v. Post, 55 
N. J. L. 264; State ex rel. Pierson n . O’Connor, 54 N. J. L. 
36; Pavonia Horse R. Co. v. Jersey City, 45 N. J. L. 297; 
Stahl v. Trenton, 54 N. J. L. 444. Sutton v. State, 96 
Tenn. 696; Pabst Corporation v. Milwaukee, 190 Wis. 
349; Northwestern National Ins. Co. v. Fishback, 130 
Wash. 490; Hauser n . N. B. cfi M. Insurance Co., 206 N. Y. 
455; People v. Ringe, 197 N. Y. 143; Southeastern Elec-
tric Co. v. Atlanta, 179 Ga. 514.

The time limitation is separable.

Mr. Henry S. Manley, with whom Mr. John J. Bennett, 
Jr., Attorney General of New York, and Mr. Henry Ep-
stein, Solicitor General, were on the brief, for appellees.

There was good reason for limiting the privilege of sell-
ing at the “unadvertised” price to dealers who'were in
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business on April 10, 1933, when the original Milk Con-
trol Law was enacted. The classification is not unconsti-
tutional.

For the purpose of testing the narrow question of con-
stitutionality involved in this case, it is necessary to ex-
amine the facts underlying the statute. The legislature 
did not wish to increase and intensify the lower-price com-
petition against the “advertised” dealers by permitting 
new dealers to join it; and if persons and corporations 
wanted to make investments in the milk business after 
April 10, 1933, they were required to attach themselves to 
the higher-price group.

New legislation frequently makes important distinc-
tions with relation to its effective date, and such classifi-
cation, far from being arbitrary and unfair, often is nec-
essary to protect from an unfair burden those who began 
business before the statute was contemplated. Sperry & 
Hutchinson Co. v. Rhodes, 220 U. S. 502, 505; Buck v. 
Bell, 274 U. S. 200, 208; Watson v. Maryland, 218 U. S. 
173; People v. Griswold, 213 N. Y. 92, 97; Cooper v. 
Rollins, 152 Ga. 588; People v. Logan, 284 Ill. 83; Cris-
well v. State, 126 Md. 103; Commonwealth v. Ward, 136 
Ky. 146; Sammarco v. Boysa, 193 Wis. 642; Manheim v. 
Harrison, 164 La. 564; Aurora v. Burns, 319 Ill. 84; Spec-
tor v. Building Inspector, 250 Mass. 63; Standard Oil Co. 
v. Charlottesville, 42 F. (2d) 88; Norton v. Hutson, 142 
Kan. 305; New York City v. Kelsey, 158 App. Div. 183. 
See, to the same effect, Baylis v. Van Nostrand, 176 App. 
Div. 396; Moritz v. United Brethren Church, 269 N. Y. 
125; Commonwealth v. Charity Hospital, 198 Pa. 270; 
Commonwealth ex rel. Elkin v. Charity Hospital, 199 
Pa. 119.

Even if the time limitation is unconstitutional, appel-
lant is not entitled to any relief in this proceeding. This 
Court will not exercise “judicial surgery” for the pur-
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pose of extending to the appellant and other new dealers 
the benefit of the “unadvertised differential” provision.

The legislature was moved by the anticipated hard-
ship of an even price, upon dealers whose existing busi-
nesses depended upon continuing sales at a lower price, 
to make them a concession which this Court has said is 
“novel, if not unique.” Borden’s Farm Products Co. v. 
Baldwin, 293 U. S. 194, 203. The legislature made the 
concession only to the extent that it was needed. It 
intended merely to save existing business done on the 
lower price level; it had no intention of encouraging new 
dealers to come in on that basis.

The statute now under consideration contains a sep-
arability clause; but we do not understand that such a 
clause is conclusive upon all questions of separability. 
Such a clause is “but an aid to interpretation and not an 
inexorable command.” Dorchy v. Kansas, 264 U. S. 286, 
290; Williams v. Standard Oil Co., 278 U. S. 235, 242; 
Utah Power & Light Co. v. Pjost, 286 U. S. 165, 184; 
Champlin Refining Co. v. Commission, 286 U. S. 210, 
235.

The general rule as to separability has been stated and 
applied many times. See, for examples, Sprague v. 
Thompson, 118 U. S. 90, 94—95; Connolly v. Union Sewer 
Pipe Co., 184 U. S. 540, 565; Lynch v. United States, 
292 U. S. 571, 586. The rule applied by the highest 
court of New York State is the same. People ex rel. 
Cement Co. v. Knapp, 230 N. Y. 48, 60; City Bank F. T. 
Co. v. New York Central R. Co., 253 N. Y. 49, 55-57; 
People v. Mancuso, 255 N. Y. 463, 472-474.

Mr . Just ice  Roberts  delivered the opinion of the 
Court.

The appellant is a corporation formed under the laws 
of New York, pursuing the business of a milk dealer 
in Brooklyn. It did not enter the business until the 
autumn of 1933, when it applied for, and was granted,
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a license under the Milk Control Act of March 31, 1933. 
The statute having been reenacted for the year commenc-
ing April 1, 1934, the company, on April 16, 1934, sought 
a license under the new act. After a hearing the applica-
tion was denied. The Supreme Court granted a certiorari 
order, and upon that order and the return the Appellate 
Division confirmed the order of the Department of Agri-
culture and Markets refusing a license, and this action 
was affirmed by the Court of Appeals.

The Milk Control Act of 1933/ authorized a board to 
fix minimum prices for sales of fluid milk in bottles by 
dealers to stores in cities of more than one million inhabi-
tants, with a differential of one cent per quart in favor 
of dealers “not having a well advertised trade name.” 2 
The term of the act was one year. An amended act, effec-
tive April 1, 1934/ which placed milk control under the 
jurisdiction of a division of the Department of Agricul-
ture and Markets, contained a similar provision with 
respect to the differential. The pertinent section, as it 
stood at the time of the appellant’s application for a 
license, follows; the words in brackets having been in the 
original act, but eliminated when the statute was revised 
in 1934, those in italics having been added by the later 
act:

“It shall not be unlawful for any milk dealer who [at 
the time this act shall take effect is] since April tenth, 
nineteen hundred thirty-three has been engaged continu-
ously in the business of purchasing and handling milk 
not having a well advertised trade name in a city of more 
than one million inhabitants to sell fluid milk in bottles 
to stores in such city at a price not more than one cent 
per quart below the price of such milk sold to stores under

1 Laws of 1933 (N. Y.) c. 158. See Nebbia v. New York, 291 
U. S. 502.

2Ibid., § 317 (c). . ..
3 Laws of 1934 (N, Y.) c, 126,
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a well advertised trade name, and such lower price shall 
also apply on sales from stores to consumers; provided 
that in no event shall the price of such milk not having 
a well advertised trade name, be more than one cent per 
quart below the minimum price fixed [by the board] for 
such sales to stores in such a city.” 4

The appellant had not a well-advertised trade name. 
The reason for refusing it a license was that though it 
had not been continuously in the business of dealing in 
milk since April 10, 1933 it had sold and was selling to 
stores milk at a price a cent below the established mini-
mum price. The question is whether the provision deny-
ing the benefit of the differential to all who embark in 
the business after April 10, 1933, works a discrimination 
which has no foundation in the circumstances of those 
engaging in the milk business in New York City, and is 
therefore so unreasonable as to deny appellant the equal 
protection of the laws in violation of the Fourteenth 
Amendment.

The record discloses no reason for the discrimination. 
The report of the committee, pursuant to which the Milk 
Control Act was adopted, is silent on the subject. While 
the legislative history indicates that the differential pro-
vision was intended to preserve competitive conditions 
affecting the store trade in milk, it affords no clue to the 
genesis of the clause denying the benefit of the differen-
tial to those entering the business after April 10, 1933.

The Court of Appeals thought a possible reason for the 
time limitation might be that, without it, the companies 
having well advertised names could, through subsidiaries, 
sell milk not bearing their names in competition with 
unadvertised dealers and thus drive some of the latter

‘Laws of 1933 N. Y., c. 158, § 317 (c); Article 21-A, § 258 (q) 
of the Agriculture and Markets Law of the State of New York; 
Laws of 1934 (N. Y.) 580.
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out of the field with consequent injury to the farmers who 
sell them milk. This view ignores the fact that the pur-
chase price to the farmer is fixed and that the introduc-
tion of new unadvertised brands of bottled milk would not 
reduce the total demand for fluid milk in the metropolitan 
area. The appellees do not attempt now to support the 
provision on this ground.

Another suggested reason for the discrimination is that 
the legislature believed an equal price basis for all dealers 
would cause most of the business of selling milk through 
stores to pass into the hands of the large and well known 
dealers; the differential provision was designed to prevent 
this result, and save existing businesses of the independ-
ent dealers, but was limited in its scope by the reason for 
it; the legislature did not wish to increase the lower 
price competition against well advertised dealers by per-
mitting new independent dealers to go into the business, 
and so required persons or corporations desiring to make 
investments in the milk business after April 10, 1933 to 
attach themselves to the higher price group. This is but 
another way of saying the legislature determined that 
during the life of the law no person or corporation might 
enter the business of a milk dealer in New York City. 
The very reason for the differential was the belief that 
no one could successfully market an unadvertised brand 
on an even price basis with the seller of a well advertised 
brand. One coming fresh into the field would not possess 
such a brand and clearly could not meet the competition 
of those having an established trade name and good will, 
unless he were allowed the same differential as others in 
his class. By denying him this advantage the law 
effectually barred him from the business.

We are referred to a host of decisions to the effect that 
a regulatory law may be prospective in operation and may 
except from its sweep those presently engaged in the call-
ing or activity to which it is directed. Examples are stat-

439270—36------ 18
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utes licensing physicians and dentists, which apply only 
to those entering the profession subsequent to the pas-
sage of the act and exempt those then in practice, or zon-
ing laws which exempt existing buildings, or laws forbid-
ding slaughter houses within certain areas, but excepting 
existing establishments. The challenged provision is 
unlike such laws, since, on its face, it is not a regulation 
of a business or an activity in the interest of, or for the 
protection of, the public, but an attempt to give an 
economic advantage to those engaged in a given business 
at an arbitrary date as against all those who enter the 
industry after that date. The appellees do not intimate 
that the classification bears any relation to the public 
health or welfare generally; that the provision will dis-
courage monopoly; or that it was aimed at any abuse, 
cognizable by law, in the milk business. In the absence 
of any such showing, we have no right to conjure up 
possible situations which might justify the discrimination. 
The classification is arbitrary and unreasonable and denies 
the appellant the equal protection of the law.

At the argument we were asked to hold that if the time 
limitation be bad, it is severable, and the provision for the 
differential, shorn of it, remains in force; and we were 
referred to a section of the act claimed to show the legis-
lature so intended. While we have jurisdiction to decide 
the question, it is one which may appropriately be left 
for adjudication by the courts of New York, Dorchy v. 
Kansas, 264 U. S. 286, 290, 291; Fox Film Corp. v. 
Muller, 296 U. S. 207, 209, 210.

The judgment is reversed and the cause remanded for 
further proceedings not inconsistent with this opinion.

Reversed.
Mr . Justice  Cardozo , dissenting.
The judgment just announced is irreconcilable in prin-

ciple with the judgment in Borden’s case, ante, p. 251, an-
nounced a minute or so earlier.
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A minimum price for fluid milk was fixed by law in 
April, 1933. At that time, “independents” were under-
selling their competitors, the dealers in well-advertised 
brands, by approximately a cent a quart. There was 
reason to believe that unless that differential was pre-
served, they would be driven out of business. To give 
them an opportunity to survive, the lawmakers main-
tained the differential in the City of New York, the field 
of keenest competition. We have learned from the opin-
ion in Borden’s case that this might lawfully be done.

The problem was then forced upon the lawmakers, what 
were to be the privileges of independents who came upon 
the scene thereafter? Were they to have the benefit of 
a differential though they had not invested a dollar in 
the milk business at the passage of the act, or were they 
to take the chances of defeat by rivals stronger than them-
selves, as they would have to do in other callings? “The 
Fourteenth Amendment does not protect a business 
against the hazards of competition.” Hegeman Farms 
Corp. v. Baldwin, 293 U. S. 163, 170; Public Service 
Comm’n v. Great Northern Utilities Co., 289 U. S. 130, 
135. To concede the differential to newcomers might 
mean an indefinite extension of an artificial preference, 
thereby aggravating the handicap, the factitious barrier 
to expansion, for owners of established brands. There 
was danger that the preference would become so general 
as to occupy an unfair proportion of the field, the statu-
tory norm being thus disrupted altogether. On the other 
hand, to refuse the differential might mean that new-
comers would be deterred from putting capital and labor 
at the risk of such a business, and, even if they chose to 
do so, would wage a losing fight.

Hardships, great or little, were inevitable, whether the 
field of the differential was narrowed or enlarged. The 
legislature, and not the court, has been charged with the 
duty of determining their comparative extent. To some 
minds an expansion of the field might seem the course of
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wisdom and even that of duty; to others wisdom and duty 
might seem to point the other way. The judicial func-
tion is discharged when it appears from a survey of the 
scene that the lawmakers did not play the part of arbi-
trary despots in choosing as they did. Standard Oil Co. 
v. Marysville, 279 U. S. 582, 586, 587. When a line or 
point has to be fixed, and “there is no mathematical or 
logical way of fixing it precisely, the decision of the legis-
lature must be accepted unless we can say that it is very 
wide of any reasonable mark.” Holmes, J., in Louisville 
Gas & Electric Co. v. Coleman, 277 U. S. 32, 41. Cf. 
Dominion Hotel v. Arizona, 249 U. S. 265, 268, 269. The 
judgment of the court commits us to a larger role. In 
declaring the equities of newcomers to be not inferior to 
those of others, the judgment makes a choice between 
competing considerations of policy and fairness, however 
emphatic its professions that it applies a rule of law.

For the situation was one to tax the wisdom of the 
wisest. At the very least it was a situation where 
thoughtful and honest men might see their duty differ-
ently. The statute upheld by this court in Nebbia v. 
New York, 291 U. S. 502, was an experiment, and a novel 
one, in that form of business enterprise. Relations be-
tween groups had grown up and crystallized under cover 
of the regime of unrestricted competition. They were 
threatened with disruption by a system of regulated prices 
which might crowd the little dealers out and leave the 
strong and the rich in possession of the field. If there 
was to be dislocation of the price structure by the action 
of the state, there was a duty, or so the lawmakers might 
believe, to spread the consequences among the groups with 
a minimum of change and hence a minimum of hardship. 
But the position of men in business at the beginning of 
the change was very different from those who might go 
into the business afterwards. Those already there would 
lose something more than an opportunity for a choice 
between one business and another. They would lose cap-
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ital already ventured; they would lose experience already 
bought; they would suffer the pains incidental to the sud-
den and enforced abandonment of an accustomed way of 
life. A newcomer could not pretend that he was exposed 
to those afflictions. Then, too, the ephemeral character 
of the project counted heavily in favor of the older deal-
ers, and little in. favor of a newcomer, or rather, indeed, 
against him. The system of regulation had been set up 
as a temporary one, to tide producers over the rigors of 
the great depression. If independents already in the field 
could have their business saved from ruin, it might come 
back to them intact when the statute was no longer 
needed. Those who went into the system later would 
have to count the cost.

Considerations akin to these have seemed sufficient to 
other legislatures for drawing a distinction between an 
old business and a new one. They have seemed suffi-
cient to this court in determining the validity of other 
acts of legislation not different in principle. Stanley v. 
Public Utilities Comm’n, 295 U. S. 76, 78; Continental 
Baking Co. v. Woodring, 286 U. S. 352, 370, 371; 
Sperry c& Hutchinson Co. v. Rhodes, 220 U. S. 502, 505; 
Watson v. Maryland, 218 U. S. 173,177,178; cf. Spector v. 
Building Inspector, 250 Mass. 63, 70, 71; 145 N. E. 265. 
Independents who were in business when the statute was 
adopted would not have suffered a denial of a constitu-
tional right or privilege if they had been refused a differ-
ential, though the refusal might have condemned them 
to a foreordained and hopeless struggle with advertised 
competitors stronger than themselves. For the same rea-
son, independents starting afterwards must submit to the 
same chances unless their equities are as commanding as 
those of dealers on the scene before. It is juggling with 
words to say that all the independents make up a single 
“class,” and by reason of that fact must be subjected to 
a single rule. Whether the class is divisible into sub-
classes is the very question to be answered. There may
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be division and subdivision unless separation can be 
found to be so void of rationality as to be the expression 
of a whim rather than an exercise of judgment. “We have 
no right,” it is now said, “to conjure up possible situa-
tions which might justify the discrimination.” The court 
has taught a different doctrine in its earlier decisions. 
“A statutory discrimination will not be set aside as the 
denial of equal protection of the laws if any state of facts 
reasonably may be conceived to justify it.” Metropolitan 
Casualty Insurance Co. v. Brownell, 294 U. S. 580, 584; 
Rast v. Van Deman Lewis Co., 240 U. S. 342, 357; 
O’Gorman & Young v. Hartford Fire Insurance Co., 282 
U. S. 251, 257; Williams v. Mayor, 289 U. S. 36, 42. On 
this occasion, happily, the facts are not obscure. Big 
dealers and little ones, newcomers in the trade and vet-
erans, were clamorously asserting to the legislature their 
title to its favor. I have not seen the judicial scales so 
delicately poised and so accurately graduated as to bal-
ance and record the subtleties of all these rival equities, 
and make them ponderable and legible beyond a reason-
able doubt.

To say that the statute is not void beyond a reasonable 
doubt is to say that it is valid.

Mr . Justice  Brandeis  and Mr . Justice  Stone  join 
in this opinion.

BROWN et  al . v. MISSISSIPPI.

CERTIORARI TO THE SUPREME COURT OF MISSISSIPPI.

No. 301. Argued January 10, 1936.—Decided February 17, 1936.

Convictions of murder, which rest solely upon confessions shown to 
have been extorted by officers of the State by torture of the 
accused, are void under the due process clause of the Fourteenth 
Amendment. Pp. 279, 285.

173 Miss. 542; 158 So. 339; 161 So. 465, reversed.
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Certiorari , 296 U. S. 559, to review a judgment affirm-
ing convictions of murder.

Mr. Earl Brewer, with whom Mr. J. Morgan Stevens 
was on the brief, for petitioners.

Messrs. William D. Conn, Jr., and William H. May-
nard, Assistant Attorneys General of Mississippi, with 
whom Mr. Greek L. Rice, Attorney General, was on the 
brief, for respondent.

Mr . Chief  Justi ce  Hughes  delivered the opinion of 
the Court.

The question in this case is whether convictions, which 
rest solely upon confessions shown to have been extorted 
by officers of the State by brutality and violence, are 
consistent with the due process of law required by the 
Fourteenth Amendment of the Constitution of the United 
States.

Petitioners were indicted for the murder of one Ray-
mond Stewart, whose death occurred on March 30, 1934. 
They were indicted on April 4, 1934, and were then ar-
raigned and pleaded not guilty. Counsel were appointed 
by the court to defend them. Trial was begun the next 
morning and was concluded on the following day, when 
they were found guilty and sentenced to death.

Aside from the confessions, there was no evidence suffi-
cient to warrant the submission of the case to the jury. 
After a preliminary inquiry, testimony as to the confes-
sions was received over the objection of defendants’ 
counsel. Defendants then testified that the confessions 
were false and had been procured by physical torture. 
The case went to the jury with instructions, upon the 
request of defendants’ counsel, that if the jury had rea-
sonable doubt as to the confessions having resulted from 
coercion, and that they were not true, they were not to 
be considered as evidence. On their appeal to the Su-
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preme Court of the State, defendants assigned as error 
the inadmissibility of the confessions. The judgment was 
affirmed. 158 So. 339.

Defendants then moved in the Supreme Court of the 
State to arrest the judgment and for a new trial on the 
ground that all the evidence against them was obtained 
by coercion and brutality known to the court and to the 
district attorney, and that defendants had been denied 
the benefit of counsel or opportunity to confer with coun-
sel in a reasonable manner. The motion was supported 
by affidavits. At about the same time, defendants filed in 
the Supreme Court a “suggestion of error” explicitly chal-
lenging the proceedings of the trial, in the use of the 
confessions and with respect to the alleged denial of rep-
resentation by counsel, as violating the due process clause 
of the Fourteenth Amendment of the Constitution of the 
United States. The state court entertained the suggestion 
of error, considered the federal question, and decided it 
against defendants’ contentions. 161 So. 465. Two 
judges dissented. Id., p. 470. We granted a writ of 
certiorari.

The grounds of the decision were (1) that immunity 
from self-incrimination is not essential to due process of 
law, and (2) that the failure of the trial court to exclude 
the confessions after the introduction of evidence showing 
their incompetency, in the absence of a request for such 
exclusion, did not deprive the defendants of life or liberty 
without due process of law; and that even if the trial 
court had erroneously overruled a motion to exclude the 
confessions, the ruling would have been mere error revers-
ible on appeal, but not a violation of constitutional right. 
Id., p. 468.

The opinion of the state court did not set forth the 
evidence as to the circumstances in which the confessions 
were procured. That the evidence established that they 
were procured by coercion was not questioned. The state
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court said: “After the state closed its case on the merits, 
the appellants, for the first time, introduced evidence 
from which it appears that the confessions were not made 
voluntarily but were coerced.” Id., p. 466. There is no 
dispute as to the facts upon this point and as they are 
clearly and adequately stated in the dissenting opinion of 
Judge Griffith (with whom Judge Anderson concurred)—■■ 
showing both the extreme brutality of the measures to 
extort the confessions and the participation of the state 
authorities—we quote this part of his opinion in full, as 
follows {Id., pp. 470, 471):

“The crime with which these defendants, all ignorant 
negroes, are charged, was discovered about one o’clock 
p. m. on Friday, March 30,1934. On that night one Dial, 
a deputy sheriff, accompanied by others, came to the home 
of Ellington, one of the defendants, and requested him to 
accompany them to the house of the deceased, and there 
a number of white men were gathered, who began to 
accuse the defendant of the crime. Upon his denial they 
seized him, and with the participation of the deputy they 
hanged him by a rope to the limb of a tree, and having 
let him down, they hung him again, and when he was let 
down the second time, and he still protested his innocence, 
he was tied to a tree and whipped, and still declining to 
accede to the demands that he confess, he was finally 
released and he returned with some difficulty to his home, 
suffering intense pain and agony. The record of the testi-
mony shows that the signs of the rope on his neck were 
plainly visible during the so-called trial. A day or two 
thereafter the said deputy, accompanied by another, re-
turned to the home of the said defendant and arrested 
him, and departed with the prisoner towards the jail in 
an adjoining county, but went by a route which led into 
the State of Alabama; and while on the way, in that State, 
the deputy stopped and again severely whipped the de-
fendant, declaring that he would continue the whipping
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until he confessed, and the defendant then agreed to con-
fess to such a statement as the deputy would dictate, and 
he did so, after which he was delivered to jail.

“The other two defendants, Ed Brown and Henry 
Shields, were also arrested and taken to the same jail. 
On Sunday night, April 1, 1934, the same deputy, accom-
panied by a number of white men, one of whom was also 
an officer, and by the jailer, came to the jail, and the two 
last named defendants were made to strip and they were 
laid over chairs and their backs were cut to pieces with a 
leather strap with buckles on it, and they were likewise 
made by the said deputy definitely to understand that the 
whipping would be continued unless and until they con-
fessed, and not only confessed, but confessed in every 
matter of detail as demanded by those present; and in 
this manner the defendants confessed the crime, and as 
the whippings progressed and were repeated, they 
changed or adjusted their confession in all particulars of 
detail so as to conform to the demands of their torturers. 
When the confessions had been obtained in the exact form 
and contents as desired by the mob, they left with the 
parting admonition and warning that, if the defendants 
changed their story at any time in any respect from that 
last stated, the perpetrators of the outrage would admin-
ister the same or equally effective treatment.

“Further details of the brutal treatment to which these 
helpless prisoners were subjected need not be pursued. 
It is sufficient to say that in pertinent respects the tran-
script reads more like pages tom from some medieval 
account, than a record made within the confines of a mod-
ern civilization which aspires to an enlightened constitu-
tional government.

“All this having been accomplished, on the next day, 
that is, on Monday, April 2, when the defendants had 
been given time to recuperate somewhat from the tortures 
to which they had been subjected, the two sheriffs, one
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of the county where the crime was committed, and the 
other of the county of the jail in which the prisoners were 
confined, came to the jail, accompanied by eight other 
persons, some of them deputies, there to hear the free and 
voluntary confession of these miserable and abject de-
fendants. The sheriff of the county of the crime admitted 
that he had heard of the whipping, but averred that he 
had no personal knowledge of it. He admitted that one 
of the defendants, when brought before him to confess, 
was limping and did not sit down, and that this particular 
defendant then and there stated that he had been 
strapped so severely that he could not sit down, and as 
already stated, the signs of the rope on the neck of an-
other of the defendants were plainly visible to all. Never-
theless the solemn farce of hearing the free and voluntary 
confessions was gone through with, and these two sheriffs 
and one other person then present were the three wit-
nesses used in court to establish the so-called confessions, 
which were received by the court and admitted in evi-
dence over the objections of the defendants duly entered 
of record as each of the said three witnesses delivered 
their alleged testimony. There was thus enough before 
the court when these confessions were first offered to 
make known to the court that they were not, beyond all 
reasonable doubt, free and voluntary; and the failure of 
the court then to exclude the confessions is sufficient to 
reverse the judgment, under every rule of procedure that 
has heretofore been prescribed, and hence it was not nec-
essary subsequently to renew the objections by motion or 
otherwise.

“The spurious confessions having been obtained—and 
the farce last mentioned having been gone through with 
on Monday, April 2d—the court, then in session, on the 
following day, Tuesday, April 3, 1934, ordered the grand 
jury to reassemble on the succeeding day, April 4, 1934, 
at nine o’clock, and on the morning of the day last meh-
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tioned the grand jury returned an indictment against the 
defendants for murder. Late that afternoon the defend-
ants were brought from the jail in the adjoining county 
and arraigned, when one or more of them offered to plead 
guilty, which the court declined to accept, and, upon 
inquiry whether they had or desired counsel, they stated 
that they had none, and did not suppose that counsel 
could be of any assistance to them. The court thereupon 
appointed counsel, and set the case for trial for the follow-
ing morning at nine o’clock, and the defendants were 
returned to the jail in the adjoining county about thirty 
miles away.

“The defendants were brought to the courthouse of the 
county on the following morning, April 5th, and the so- 
called trial was opened, and was concluded on the next 
day, April 6, 1934, and resulted in a pretended conviction 
with death sentences. The evidence upon which the con-
viction was obtained was the so-called confessions. With-
out this evidence a peremptory instruction to find for the 
defendants would have been inescapable. The defendants 
were put on the stand, and by their testimony the facts 
and the details thereof as to the manner by which the 
confessions were extorted from them were fully developed, 
and it is further disclosed by the record that the same 
deputy, Dial, under whose guiding hand and active par-
ticipation the tortures to coerce the confessions were ad-
ministered, was actively in the performance of the sup-
posed duties of a court deputy in the courthouse and in 
the presence of the prisoners during what is denominated, 
in complimentary terms, the trial of these defendants. 
This deputy was put on the stand by the state in rebuttal, 
and admitted the whippings. It is interesting to note 
that in his testimony with reference to the whipping of 
the defendant Ellington, and in response to the inquiry as 
to how severely he was whipped, the deputy stated, ‘Not 
too much for a negro; not as much as I would have done 
if it were left to me.’ Two others who had participated



BROWN v. MISSISSIPPI. 285

278 Opinion of the Court.

in these whippings were introduced and admitted it—not 
a single witness was introduced who denied it. The facts 
are not only undisputed, they are admitted, and admitted 
to have been done by officers of the state, in conjunction 
with other participants, and all this was definitely well 
known to everybody connected with the trial, and during 
the trial, including the state’s prosecuting attorney and 
the trial judge presiding.”

1. The State stresses the statement in Twining v. New 
Jersey, 211 U. S. 78, 114, that “exemption from compul-
sory self-incrimination in the courts of the States is not 
secured by any part of the Federal Constitution,” and the 
statement in Snyder v. Massachusetts, 291 U. S. 97, 105, 
that “the privilege against self-incrimination may be 
withdrawn and the accused put upon the stand as a wit-
ness for the State.” But the question of the right of the 
State to withdraw the privilege against self-incrimination 
is not here involved. The compulsion to which the quoted 
statements refer is that of the processes of justice by 
which the accused may be called as a witness and required 
to testify. Compulsion by torture to extort a confession 
is a different matter.

The State is free to regulate the procedure of its courts 
in accordance with its own conceptions of policy, unless 
in so doing it “offends some principle of justice so rooted 
in the traditions and conscience of our people as to be 
ranked as fundamental.” Snyder v. Massachusetts, 
supra; Rogers v. Peck, 199 U. S. 425, 434. The State 
may abolish trial by jury. It may dispense with indict-
ment by a grand jury and substitute complaint or in-
formation. Walker v. Sauvinet, 92 U. S. 90; Hurtado v. 
California, 110 U. S. 516; Snyder v. Massachusetts, supra. 
But the freedom of the State in establishing its policy is 
the freedom of constitutional government and is limited 
by the requirement of due process of law. Because a 
State may dispense with a jury trial, it does not follow 
that it may substitute trial by ordeal. The rack and tor-
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ture chamber may not be substituted for the witness stand. 
The State may not permit an accused to be hurried to 
conviction under mob domination—where the whole pro-
ceeding is but a mask—without supplying corrective proc-
ess. Moore v. Dempsey, 261 U. S. 86, 91. The State may 
not deny to the accused the aid of counsel. Powell v. 
Alabama, 287 U. S. 45. Nor may a State, through the 
action of its officers, contrive a conviction through the 
pretense of a trial which in truth is “but used as a means 
of depriving a defendant of liberty through a deliberate 
deception of court and jury by the presentation of testi-
mony known to be perjured.” Mooney v. Holohan, 294 
U. S. 103, 112. And the trial equally is a mere pretense 
where the state authorities have contrived a conviction 
resting solely upon confessions obtained by violence. The 
due process clause requires “that state action, whether 
through one agency or another, shall be consistent with 
the fundamental principles of liberty and justice which 
lie at the base of all our civil and political institutions.” 
Hebert v. Louisiana, 272 U. S. 312, 316. It would be diffi-
cult to conceive of methods more revolting to the sense 
of justice than those taken to procure the confessions of 
these petitioners, and the use of the confessions thus ob-
tained as the basis for conviction and sentence was a clear 
denial of due process.

2. It is in this view that the further contention of the 
State must be considered. That contention rests upon 
the failure of counsel for the accused, who had objected 
to the admissibility of the confessions, to move for their 
exclusion after they had been introduced and the fact of 
coercion had been proved. It is a contention which pro-
ceeds upon a misconception of the nature of petitioners’ 
complaint. That complaint is not of the commission of 
mere error, but of a wrong so fundamental that it made 
the whole proceeding a mere pretense of a trial and ren-
dered the conviction and sentence wholly void. Moore 
v. Dempsey, supra. We are not concerned with a mere
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question of state practice, or whether counsel assigned 
to petitioners were competent or mistakenly assumed that 
their first objections were sufficient. In an earlier case 
the Supreme Court of the State had recognized the duty of 
the court to supply corrective process where due process 
of law had been denied. In Fisher v. State, 145 Miss. 
116, 134; 110 So. 361, 365, the court said: “Coercing the 
supposed state’s criminals into confessions and using such 
confessions so coerced from them against them in trials 
has been the curse of all countries. It was the chief in-
equity, the crowning infamy of the Star Chamber, and the 
Inquisition, and other similar institutions. The consti-
tution recognized the evils that lay behind these practices 
and prohibited them in this country. . . . The duty of 
maintaining constitutional rights of a person on trial for 
his life rises above mere rules of procedure and wherever 
the court is clearly satisfied that such violations exist, it 
will refuse to sanction such violations and will apply the 
corrective.”

In the instant case, the trial court was fully advised by 
the undisputed evidence of the way in which the confes-
sions had been procured. The trial court knew that there 
was no other evidence upon which conviction and sentence 
could be based. Yet it proceeded to permit conviction 
and to pronounce sentence. The conviction and sentence 
were void for want of the essential elements of due proc-
ess, and the proceeding thus vitiated could be challenged 
in any appropriate manner. Mooney v. Holohan, supra. 
It was challenged before the Supreme Court of the State 
by the express invocation of the Fourteenth Amendment. 
That court entertained the challenge, considered the fed-
eral question thus presented, but declined to enforce peti-
tioners’ constitutional right. The court thus denied a 
federal right fully established and specially set up and 
claimed and the judgment must be

Reversed.
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ASHWANDER et  al . v . TENNESSEE VALLEY 
AUTHORITY et  al .

CERTIORARI TO THE CIRCUIT COURT OF APPEALS FOR THE 
FIFTH CIRCUIT.

Nos. 403 and 404. Argued December 19, 20, 1935.—Decided Feb-
ruary 17, 1936.

1. Owners of a minority of the preferred shares, with voting power, 
in a corporation have standing to sue in its right to prevent the 
carrying out of a contract executed in its name by the directors 
with an agency of the United States, upon the grounds that the 
contract is unconstitutional and that its performance will cause 
irreparable injury to the interests of the corporation. P. 318.

In order to establish the stockholders’ right of suit, it is not 
necessary to show that, in executing the contract, the directors 
acted with fraudulent intent or under legal duress or ultra vires 
of the corporation. In the absence of an adequate legal remedy, 
it is enough to show the breach of duty involved in the injurious, 
illegal action. This may consist in yielding to illegal government 
demands. The fact that the directors, in the exercise of their 
judgment, resolved to comply with such demands, is not an ade-
quate ground for denying to the stockholders an opportunity to 
contest their validity.

2. The opportunity to resort to equity, in the absence of an ade-
quate legal remedy, in order to prevent illegal transactions by 
those in control of corporate properties, should not be curtailed 
because of reluctance to decide constitutional questions. P. 321.

3. Estoppel in equity must rest on substantial grounds of prejudice 
or change of position—not on technicalities. P. 322.

4. Where a contract between an electric power corporation and the 
Tennessee Valley Authority, a federal agency, for the sale by the 
former to the latter of transmission lines leading from a govern-
ment dam where electricity was generated, was attacked in behalf 
of the corporation upon the ground that legislation by Congress 
purporting to empower the federal agency was unconstitutional,— 
held that the corporation was not estopped by having bought 
electricity of the Government at the dam before and after the 
passage of the legislation; or by having applied to a state public 
service commission for approval of the contract; or by a delay 
of some months in the bringing of a stockholders’ suit to set the 
contract aside. P. 323.
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The principle that one who accepts the benefit of a statute may 
not question its constitutionality, held inapplicable.

5. The judicial power does not extend to the determination of 
abstract questions. P. 324.

6. The Act providing for declaratory judgments does not attempt 
to change the essential requisites for the exercise of judicial 
power. By its terms, it applies to “cases of actual controversy,” 
meaning a controversy of a justiciable nature, thus excluding 
advisory decrees upon hypothetical states of fact. P. 325.

7. The dam across the Tennessee River at Muscle Shoals, known as 
the Wilson Dam, was constructed pursuant to the National Defense 
Act of June 3, 1916, in the exercise of constitutional functions 
of the Federal Government, (a) as a means of assuring abundant 
electric energy for the manufacture of munitions in the event of 
war; (b) to improve the navigability of the river. P. 326.

8. Judicial notice is taken of the international situation existing 
when the Act of 1916 was passed. Indisputably, the Wilson Dam 
and its auxiliary plants, including a hydro-electric power plant, 
are, and« were intended to be, adapted to the purposes of national 
defense. P. 327.

9. The power to regulate interstate commerce includes the power 
to remove obstructions to navigation from the navigable rivers 
of the United States. P. 328.

10. In the execution of the Wilson Dam project for the constitutional 
purposes above stated, the United States acquired full title to the 
dam site, with all riparian rights. Water power, an inevitable 
incident of the construction of the dam, came into the exclusive 
control of the Federal Government, and was convertible into 
electric energy. Held:

(1) That the water power, the right to convert it into electric 
energy, and the electric energy thus produced, constitute property 
belonging to the United States. P. 330.

(2) That this electric energy, so produced at the Wilson Dam, 
is property of which Congress may dispose pursuant to the 
authority expressly granted by § 3, Art. IV, of the Constitution. 
P. 330.

(3) The Ninth and Tenth Amendments do not apply to rights 
which are expressly granted by the Constitution to the Federal 
Government. P. 330.

(4) The authority of Congress to dispose of electric energy 
generated at the Wilson Dam, is not limited to a surplus neces-
sarily created in the course of making munitions of war or operat-

43927°—36------ 19
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ing the works for navigation purposes, but extends to the remain-
der of the available energy, which would otherwise be lost or 
wasted. P. 335.

(5) The method of disposing of government property under the 
constitutional provision (§3, Art. IV) must be appropriate to the 
nature of the property, and be adopted in the public interest as 
distinguished from private or personal ends; and, the Court 
assumes, it must be consistent with the foundation principles of 
our dual system of Government and must not be contrived to 
govern the concerns reserved to the States. P. 338.

11. The Government, acting through its agency, the Tennessee Valley 
Authority, undertook to dispose of electric energy generated at the 
Wilson Dam by sale to a power company, by interchange of 
energy with the company, and by purchase from the company 
of certain transmission lines leading from the dam and providing 
the means of distributing such energy to a large population within 
fifty miles. The power company had theretofore been buying 
energy from the Government at the dam and was apparently the 
only customer to whom it could be sold there. The purchase of 
the lines was to enable the Government to seek a wider market. 
Held:

(1) That there was no basis for concluding that the contract 
exceeded the federal power to dispose of property, and invaded 
rights reserved to the State or to the people. P. 338.

(2) The power company had no constitutional right to insist 
that the energy should be sold to it at the dam or go to waste. 
P. 339.

The decision on the constitutional question is strictly limited 
to the right of the Government to dispose of the energy itself,— 
which is simply the mechanical energy, incidental to falling water 
at this dam, converted into electric energy, susceptible of trans-
mission,—and the right to acquire these transmission lines as a 
facility for disposing of that energy. The Government rightly con-
ceded at the bar that it was without constitutional authority to 
acquire or dispose of electric energy except as it comes into being 
in the operation of works constructed in the exercise of some power 
delegated to the United States. The question whether it might con-
stitutionally use the energy generated at Wilson Dam in carrying on 
manufacturing or commercial enterprises not related to the pur-
poses for which the Government was established, is not involved 
in this case; nor is the question whether, for disposing of the 
energy, the Government could acquire or operate local or urban
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distribution systems. The Court expresses no opinion as to such 
questions, nor as to the status of any other dam or power develop-
ment in the Tennessee Valley, whether connected with or apart 
from the Wilson Dam, nor as to the validity of the Tennessee 
Valley Authority Act or of the claims made in the pronounce-
ments and program of that Authority, apart from the questions 
discussed in relation to the particular provisions of the contract 
above mentioned affecting the Power Company. P. 339.

78 F. (2d) 578, affirmed.

Certiorari , 296 U. S. 562, to review a decree reversing 
a decree of the District Court, by which that court, at the 
suit of preferred stockholders of the Alabama Power Com-
pany, set aside a contract that had been entered into by 
the Company and the Tennessee Valley Authority involv-
ing the sale and exchange of electric power generated at 
a government dam, and the acquisition by the Authority 
of certain transmission lines from the Power Company.

Messrs. Forney Johnston and James M. Beck, with 
whom Mr. Joseph F. Johnston was on the brief, for. peti-
tioners.

This proceeding presents for review the constitutional 
validity of an effort through a corporate agency of the 
Federal Government to bring about a coup d'etat that 
would commit the Government permanently to the man-
ufacture and distribution of electricity throughout an ini-
tial region comprising approximately one-fifth of the 
population of the United States.

The effort of the agency is to commit the Government 
to this commercial program by actionable contracts, to 
endure, without reserved right of cancellation, for a 
generation.

The agency has admitted on this record that its pro-
posed additions to the power supply present an economic 
problem of the first magnitude.

The program, if established as a precedent by this coup, 
or by custom of the Constitution, or by decision on this 
record, would open every essential industry and service
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to direct and permanent governmental competition, by 
means of preparedness plants, operated commercially 
while awaiting governmental use.

It would also, in a proceeding to which the States are 
not parties, establish the pretended right of the Govern-
ment to extract by a commercial manufacturing business, 
from every navigable stream and headwater tributary, 
the entire energy of the flowing waters, an asset in the 
stream, heretofore regarded as vested inalienably in the 
States and their citizens, subject only to regulation in 
the interest of navigation.

The Government has sought no compact among the 
Valley States; it has silenced the state administrations 
with a revocable stipend. The basis of the case asserted 
by the Government is that by improving navigation the 
Government acquires a commodity or proprietary right in 
the use of the surplus waters not even in a discretionary 
sense necessary for navigation, and may compel their 
passage through commercial generating units owned by 
the Government, which has no physical or functional 
relation to navigation.

The record shows that the program is being pressed in 
the region by this corporate agency by arbitrary and op-
pressive methods of competition and by action and com-
mitment wholly inconsistent with federal function; for 
the admitted purpose of accomplishing primary objec-
tives which have no relation to any governmental use or 
function.

The service proposed will result in a monopoly of elec-
tric service by the Federal Government in any area to be 
taken on by this Board. The establishment of the pro-
gram means the displacement of any practical regulation 
of utility functions in the service area thus to be taken 
over or controlled by the Government. It would dis-
place the existing processes of regulation by substituting 
a corporate anomaly of the Federal Government, sub-
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jected to no standard or restraint, with unlimited discre-
tion highly legislative in character.

Petitioners challenge its validity in every aspect, in its 
entirety, and in detail, asserting that the program and 
all of its essentials, the means employed to promote it, its 
dominant objectives, and its arbitrary methods, do not 
consist with the letter and spirit of the Constitution.

Powers not expressly granted to the Federal Govern-
ment cannot be implied or regarded as incidental where 
their exercise would be inconsistent with affirmative 
powers granted by the Constitution or with its letter and 
spirit. McCulloch v. Maryland, 4 Wheat. 316, 421; 
Linder v. United States, 268 U. S. 5, 17 ; Bailey v. Drexel 
Furniture Co., 259 U. S. 20; Hammer v. Dagenhart, 247 
U. S. 251; Kansas v. Colorado, 206 U. S. 46; Schechter 
Poultry Corp. v. United States, 295 U. S. 495.

Under the test formulated by Chief Justice Marshall, 
the means employed by Congress must consist with the 
letter and the spirit of the Constitution. It is, after all, 
not solely a question whether the legislative intent was to 
regulate affairs reserved to the State. There is the fur-
ther question whether, regardless of intent, the statute 
is in fact consistent with the theory of the dual system, or 
plainly and palpably crosses the line. Wisconsin v. 
Illinois, 278 U. S. 367, 415; Veazie Bank v. Fenno, 8 Wall. 
533, 541.

The express powers delegated to Congress must be 
exercised subject to the restrictions implicit in the other 
provisions of the Constitution. Thus, legislation under 
the commerce clause must be consistent with the Fifth 
and Tenth Amendments. Monongahela Navigation Co. 
v. United States, 148 U. S. 312, 336; United States v. 
Joint Traffic Assn., 171 U. S. 505, 571-572; Adair v. 
United States, 208 U. S. 161, 180; United States v. 
Chicago, M. & St. P. Ry., 282 U. S. 311, 327; Keller v. 
United States, 213 U. S. 138, 148.
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The war power must give heed to the Fifth Amend-
ment. United States v. Cohen Grocery Co., 255 U. S. 81, 
88. Even the power of federal taxation must respect 
these Amendments. Collector v. Day, 11 Wall. 113, 124; 
Indian Motocycle Co. v. United States, 283 U. S. 570.

The means and instrumentalities challenged on this 
record do not rest upon the Constitution. They rest in 
part upon an Act of Congress, the prototype of which was 
vetoed by two Presidents, was rejected by successive pre-
vious Congresses, was adopted over the most earnest pro-
test during a period of national disaster and tension, and 
which constitutes a departure from a tradition unbroken 
for a century and a half. They rest in part upon the dis-
cretion of a board of three men with practically unlimited 
power.

Between them, this board and a majority in Congress 
are undertaking to commit the Federal Government to a 
course from which, in fact, there can be no retreat; to a 
commercial venture within state domain in a field which, 
over the 150 years of our history, has been recognized as 
the constitutional domain of the States.

The negation of the delegation of legislative power is a 
necessary implication attaching to the legislative power. 
Knickerbocker Ice Co. v. Stewart, 253 U. S. 149, 164; 
Panama Refining Co. v. Ryan, 293 U. S. 388; Schechter 
Poultry Corp. v. United States, 295 U. S. 495; Jackson v. 
Jackson, 90 Fla. 563; People v. Brown, 203 N. Y. 136, 142.

A commercial program undertaken by an agency of 
Congress based upon a series of long term contracts de-
vised by a federal board, which irrevocably commit the 
Government to a course of action intended by the Consti-
tution to remain subject to continuing legislative duty and 
discretion, does not “consist with the Constitution” and is 
illegal. Louisville & Nashville Ry. v. Mottley, 219 U. S. 
467; Norman v. Baltimore de Ohio R. Co., 294 U. S. 240.
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Commitment of the Government by fixed contracts to 
the permanent business of commercial manufacture of 
electricity and rendition of regional utility service within 
state domain is intrinsically alien to federal function. 
South Carolina v. United States, 199 U. S. 437, 457; Ash-
wander v. Tennessee Valley Authority, 8 F. Supp. 893; 
9 F. Supp. 965; Tennessee Public Service Co. v. Knoxville, 
Chancery Court, Knox County, Tenn., July 17, 1935; 
Kansas v. Colorado, 206 U. S. 46; License Tax Cases, 5 
Wall. 462; Kidd v. Pearson, 128 U. S. 1, 24.

Congress may not invade the field of action reserved 
to the States and the people under the guise of exercising 
substantive federal powers. Employers Liability Cases, 
207 U. S. 463; Hammer v. Dagenhart, 247 U. S. 251; 
Child Labor Tax Case, 259 U. S. 20; Hill v. Wallace, 259 
U. S. 44; Truster v. Crooks, 269 U. S. 475; Linder v. 
United States, 268 U. S. 5.

This invasion under claim of implied power is com-
parable to the futile effort to take property desired for 
public convenience under the guise of regulation (Penn-
sylvania Mining Co. v. Mahon, 260 U. S. 393) or under 
the commerce clause or performance of international ob-
ligations (International Paper Co. v. United States, 282 
U. S. 399).

The National Defense Act of 1916, 39 Stat. 166, 215 
(the debates at the inception of this matter may be found 
in Cong. Rec., vol. 53, pt. 5, pp. 5146-9, 5687, 5706, 5956, 
5957, 5962, 6031, 6032, 6120, etc.; they are also reported 
in compact form in Powell, Cong. Debates, pp. 752 et 
seq.) was the initial step in American history toward 
establishing the principle of federal commercial operation 
of “surplus capacity” resulting from intentional construc-
tion of plants for commercial operation, or from con-
struction for an actual, or supposed, or miscalculated, 
government requirement which has become spent or sus-
pended. All such capacity so used is in fact commercial 
capacity, however acquired.
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The Convention declined to permit the inclusion in the 
Constitution of a clause authorizing Congress to grant 
corporate charters, lest it be assumed that the power to 
incorporate carried general jurisdiction to authorize char-
ters not confined to the powers expressly granted. Madi-
son’s Journal, Aug. 18; Farrand, Record, vol. II, p. 325. 
It deliberately declined to include an express power to the 
Federal Government to grant any charter whatever for 
a proprietary purpose. The contention now is that the 
Federal Government may discharge all proprietary pur-
poses through the device of creating a corporation to “dis-
pose of” government property.

It is not possible to reconcile this extraordinary concep-
tion with the known attitude of the Convention and of 
the ratifying States. It cannot be reconciled with the 
established reason for the adoption of the Tenth Amend-
ment. Kansas v. Colorado, 206 U. S. 46, 90.

The indispensable essence of the Constitution is that 
the meaning and intent of its provisions, as they are inter-
preted by this Court as of the time of its adoption, shall 
not be changed except by amendment. South Carolina 
v. United States, supra, dissent, p. 472; Dred Scott v. 
Sandford, 19 How. 393, 426; Downes v. Bidwell, 182 U. S. 
244, 290-291.

The Tenth Amendment was ratified in 1790-91, and 
was to all intents and purposes a part of the original docu-
ment. It expressed then, and expresses now, the concep-
tion that the States must not be subordinated in their 
internal affairs to federal control as to matters not ex-
pressly delegated. Smith v. Turner, 7 How. 283, 428.

The disciplining and regulation of local utilities, by 
competition or monopoly, the promotion of public owner-
ship of utilities to function under control of the Govern-
ment, the desire to supplement regulation by state au-
thorities and state processes, the general desire to pro-
mote the industrial, social and economic welfare of the
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public in state domain in matters reserved to the States, 
are not functions of the Federal Government, however 
exigent they may be deemed by Congress. Schechter 
Poultry Corp. v. United States, 295 U. S. 495; Railroad 
Retirement Board v. Alton R. Co., 295 U. S. 330; Mis-
souri v. Holland, 252 U. S. 416; License Tax Cases, 5 
Wall. 462, 470.

It is difficult to conceive of any function which is by 
nature and tradition more completely local and internal 
to the States than the function of regulating and operat-
ing local utility service. Public Utility Comm’n v. Attle-
boro Steam & Electric Co., 273 U. S. 83; Utah Power 
(& Light Co. v. Pjost, 286 U. S. 165; Public Utilities 
Comm’n v. Landon, 249 U. S. 236; East Ohio Gas Co. v. 
Tax Commission, 283 U. S. 465; South Carolina Power 
Co. v. Tax Commission, 52 F. (2d) 515, 524, aff’d 286 
U. S. 525.

The desire for revenue does not authorize the Federal 
Government to commit itself to engage in a permanent 
commercial business to earn it.

The property clause of the Constitution (Art. IV, § 
3, cl. 2), does not authorize permanent operation of a 
commercial business by the Federal Government.

The property clause is found in the Constitution, not 
among the legislative powers, but among the clauses 
dealing with the relations between the state and federal 
governments.

“Clearly it does not grant to Congress any legislative 
control over the States; and must, so far as they are con-
cerned, be limited to authority over the property belong-
ing to the United States within their limits.” Kansas v. 
Colorado, 206 U. S., at p. 89.

The only power of exclusive legislation conferred upon 
Congress by the Constitution is Art. I, § 8, cl. 17, relating 
to the District of Columbia and places purchased by the 
consent of the legislature of the State in which the same
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shall be, for the erection of forts, magazines, arsenals, 
dock-yards and other needful buildings.

Not even in the public domain can Congress regulate 
the public lands as a territorial legislature in such wise as 
to impair the rights of the citizens and the States in 
their traditional functions, as contemplated at the time 
of the adoption of the Constitution. Kansas v. Colorado, 
supra; Dred Scott v. Sandford, supra.

The genesis of the property clause and, notably, the re-
jection of a general welfare amendment by the Conven-
tion, make clear that wide commercial operations in state 
domain were not contemplated. Charles Warren, The 
Making of the Constitution, pp. 599-600; Dred Scott v. 
Sandford, 19 How. 393, 436, 514.

It is absurd to say that this clause was intended to 
open up the States to the destructive possibility of federal 
commercial operations, carrying by necessary implication 
the power of monopoly.

To assume that the Constitution meant any such re-
sult, would be to condemn the personnel of the Conven-
tion to universal derision. This is not a case where the 
principles of the Constitution are to be applied to new 
conditions. The Federal Government could, by direct 
operation of the public lands, have taken every domestic 
and foreign market in every commodity from the people 
of the States, if ownership of land in trust for national 
purposes carried authority to operate commercially. 
That action would have dried up the tax resources of the 
States. Its possibility could not have been contemplated 
or authorized.

The proposal is to convert the power in the stream into 
transportable form, thereby exhausting it from the stream, 
transport the converted product 250 miles and sell it 
commercially. When that is done throughout the river, 
every ounce of water power has been wrung from it by the 
Federal Government and taken away from the State and
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the people who own it, in as real and final a sense as was 
proposed on behalf of the Government, and denied by 
this Court, in Kansas v. Colorado, supra.

Engaging in the business of operating the steam plant 
for manufacture of electricity for commercial sale to the 
public, at any place or for any term, is not a function of 
“disposal” of the steam plant within the meaning of the 
property clause.

Engaging in the business of manufacturing electricity 
at the commercial units installed in the dams is not a 
function of disposal either of the plants or of the “water 
power,” even if the Government had any proprietary 
right to exhaust the power in the water as a commodity, 
by concentrating the surplus waters of the stream.

The steam plants and the hydro-electric plants are all 
that the Government owns or can dispose of. It cannot 
sell or otherwise dispose of the duty of regulating naviga-
tion. It can lease emplacements in the dam. Subject to 
limitations, it can lease hydro-generators and charge a 
rental for the use, permitting the lessee, if also licensed 
by the State, to get the benefit of the water flow, as 
dispatched by the Government in the regulation of naviga-
tion and unfettered by any illegal commitment to antag-
onistic utility service.

The Government has no more authority to sell the 
water or the right to the flow of the water than it has to 
sell the right to coin money, or to guarantee that the 
Bankruptcy Act will not be amended.

Not having the right to sell the transit of the water, it 
cannot dispose of any such right as property. The Gov-
ernment, presumably, can free navigation flumes in the 
Columbia River of salmon by trapping them out, but the 
conception that it could go into the permanent business of 
taking and packing and merchandizing throughout state 
domain the salmon thus impounded, as a yardstick to 
regulate the price of salmon in state domain, would be
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regarded as preposterous. McCready v. United States, 
94 U. S. 391, 394.

Even if running water could be regarded as property of 
the Government, as tangible as coal or oil, it could not be 
disposed of under the property clause of the Constitution 
by regarding it as a base raw material to be transformed 
by commercial manufacture into a different product for 
commercial sale to the public, any more than the Govern-
ment can manufacture coal taken from the public domain 
into coke and by-products, or into power, for commer-
cial competitive sale in state domain,—if either the State 
or its citizens who are injured object. It results from 
even a superficial analysis that the Government owns no 
“water power.” It owns merely a plant, which it may 
lease, and a sovereign duty which it may not.

A commitment of the Government, by long term con-
tracts, to operate a permanent utility business would in-
volve the Government in non-federal functions not fairly 
related to property. The commitment would involve 
credit, executive and administrative personnel, and the 
funds of the Government, in a permanent service non-
governmental in character. These permanent and ex-
traordinary business services are not functions of the 
ownership of property.

There is no right (except use for governmental purpose, 
sale or disposal outright) in property in the Federal Gov-
ernment; nor any right to engage in proprietary business 
under any power except where the business itself is in 
direct furtherance of a substantive power.

“The United States cannot hold property as a monarch 
may for private or personal purposes.” Van Brocklin 
v. Anderson, 117 U. S. 157, 158. Of. United States v. 
Trinidad Coal Co., 137 U. S. 160, 170.

Power conferred upon a trustee to sell or to convey or 
dispose of a trust estate carries no authority to engage 
in business by means of the property. In re Corbin's
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Will, 91 N. Y. S. 797; Pearce v. Pearce, 199 Ala. 491; 
Rifling v. Burnet, 47 F. (2d) 859.

This Court asserted in United States v. Gratiot, 14 Pet. 
526, that the power to dispose of government property 
includes the right to lease mineral properties for a ren-
tal, payable in smelted ore (lead) desired by the War De-
partment. It said: “There can be no apprehension of 
any encroachments upon state rights by the creation of a 
numerous tenantry within their borders, as has been so 
strenuously urged in the argument.” (p. 538) It is sig-
nificant also that the Court noted that the statutory au-
thority under which the lease was made was “limited to 
a short period, so as not to interfere with the power of 
Congress to make other disposition of the mines should 
they think proper so to do.”

Here Congress has not made a lease for a long or short 
period. Actually the commitment of the properties by 
TVA to a permanent and continuing service under action-
able, non-assignable contracts is an interference with dis-
posal. It is therefore not a use or disposition of prop-
erty under any definition of the term which “consists 
with the letter and spirit of the Constitution.”

The conduct of a permanent utility business is not a 
function of conservation of government property.

So far as the property clause is concerned, there is no 
basis whatever for stating that a steam-electric plant 
or a hydro-electric plant are being “disposed of” or regu-
lated by committing them permanently to the business 
of manufacture in order to create a commodity, in 
order, in turn, to “dispose of” that commodity, in order, 
in turn, to regulate local utility service, finance and pro-
mote public ownership, or like non-federal functions.

Possible war uses for a product do not justify its com-
mercial manufacture and sale by the Federal Govern-
ment.

The so-called critical and strategic war materials rea-
sonably necessary for military purposes in time of war,
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or for the sustenance or war psychology of the civilian 
population, are innumerable. Every essential industrial 
plant is a potential war requirement, within the discre-
tion of Congress. Plants for the processing of these mate-
rials are plainly within reach of military preparedness, 
so far as review by the courts is concerned, in the ab-
sence of a palpable abuse of the war power. Highland v. 
Russell Car Co., 279 U. S. 253.

Orderly and bona fide liquidation of war investments is 
clearly distinguishable. Clallam County v. U. S. Spruce 
Corp., 263 U. S. 341.

There are fundamental distinctions between acts of 
ownership, or the disposal or lease of property, and the 
function of engaging in business by means of the prop-
erty. The corporate income tax cases sufficiently illus-
trate the point to require no further documentation. The 
constitutional cleavage is clear.

The commerce clause does not authorize the Federal 
Government to engage in a commercial business. Detroit 
International Bridge Co. v. Tax Appeal Board, 294 U. S. 
83; Utah Power & Light Co. v. Pfost, 286 U. S. 165; 
South Carolina Power Co. v. Tax Commission, 52 F. (2d) 
515, 524, affirmed, 286 U. S. 525.

Protection of commerce of the States from interfer-
ences within the Nation was a basic motive underlying the 
draft of the Constitution. Charles Warren, The Making 
of the Constitution, pp. 461, 462, 567-589; id., p. 580; 
III Farrand, Records of the Federal Convention, p. 463; 
id., p. 478; Monongahela Navigation Co. v. United States, 
148 U. S. 312; United States v. Joint Traffic Assn., 171 
U. S., at p. 571.

Production is exclusively within the domain of the 
States and the people. Hammer v. Dagenhart, 247 U. S. 
251, 276; Linder V. United States, 268 U. S. 5; Panama 
Refining Co. v. Ryan, 293 U. S. 388; Schechter Poultry 
Corp. v. United States, 295 U. S. 495; Utah Power & 
Light Co. v. Pfost, 286 U. S. 165.
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The question whether the Government, in impounding 
more water in a navigable stream than is necessary to be 
manipulated for navigation, can thereupon appropriate 
such water and make it the basis of a general manufactur-
ing and marketing business, is not a question of naviga-
tion or of the commerce power. It does not warrant se-
rious discussion under the commerce clause. Wisconsin 
v. Illinois, 278 U. S. 367, 396. Distinguishing Missouri 
v. Holland, 252 U. S. 416; United States v. McCullagh, 
221 Fed. 288; and United States v. Shauver, 214 Fed. 154.

The power to regulate commerce is not the power to 
engage in and monopolize the business or function regu-
lated. Of. South Carolina v. United States, 199 U. S. 
437; Ohio v. Helvering, 292 U. S. 360; Helvering v. 
Powers, 293 U. S. 214; and Osborne v. Bank, 9 Wheat. 
738.

Any pretense that commercial production, transmission 
or sale of electricity is necessary to the functioning of the 
locks or the regulation of navigation is not only totally 
insubstantial, but it is repudiated by the terms of the Act 
and the organization of the Tennessee Valley Authority 
itself.

The contentions of the Valley Authority, and the basis 
of the decision below, cannot be reconciled with the deci-
sions of this Court as to the rights of the State and its 
grantees in the waters of navigable streams. Pollard’s 
Lessee v. Hagan, 3 How. 212; Shively v. Bowlby, 152 U. S. 
1,43; Port of Seattle v. Oregon-Washington Ry., 255 U. S. 
56; Kansas v. Colorado, 206 U. S. 46; United States v. 
Arizona, 295 U. S. 174; United States v. West Virginia, 
295 U. S. 463. Distinguishing Arizona v. California, 283 
U. S. 423.

It was settled in Pollard’s Lessee v. Hagan, that the 
States, in their capacity as proprietors in trust for their 
citizens, cannot by grant, treaty, or waiver, divest them-
selves of this sovereign duty and responsibility, even to
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the Federal Government. Mobile Transportation Co. v. 
Mobile, 153 Ala. 409. That which cannot be accom-
plished directly cannot be accomplished by transitory ac-
ceptance by a State of the anomalous and terminable 
stipend prescribed by § 13 of the Tennessee Valley Au-
thority Act. United States v. Chandler-Dunbar Water 
Power Co., 229 U. S. 53, distinguished. See Wisconsin v. 
Illinois, 278 U. S. 367.

The decisions of this Court have settled beyond argu-
ment that the Government has no proprietary or com-
modity right in the waters; that it has only a right of 
regulation that must be related to navigation and not 
arbitrary, Wisconsin v. Illinois, supra; within bounds that 
respect the Fifth Amendment, Monongahela Navigation 
Co. v. United States, supra; and the Tenth, Kansas v. 
Colorado, supra. Distinguishing Kaukauna Water Co. v. 
Green Bay Canal Co., 142 U. S. 254 and Green Bay Canal 
Co. v. Patten Paper Co., 172 U. S. 58; 173 U. S. 179.

Active participation by the Government in the control 
of the proposed defendant municipal systems, and its 
proven objective in financing these systems, renders the 
proposed investments dynamic and illegal, without refer-
ence to their intrinsic invalidity as appropriations for non- 
federal purposes.

The Federal Government cannot make appropriations 
and investments for purposes which are beyond its 
power of affirmative action. Gibbons v. Ogden, 9 Wheat., 
at p. 199.

Even as res integra and without the inexorable history 
of the clause in the Convention to force the same conclu-
sion, the phrase “common defense and general welfare” 
appearing in the tax power at the head of a section enu-
merating the limited functions of the Federal Govern-
ment, could not be regarded as other than comprehensive 
terms to extend the taxing power to the range of ex-
pressly delegated functions, which alone the Convention
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had undertaken to entrust to the general Government. 
The familiar history of the phraseology, lifted out of the 
old Articles and plainly referable to the debts “contracted 
in the common defense,” leaves Madison’s account of the 
evolution of the clause documented beyond reasonable 
dispute. No one could have supposed in that day that 
taxation and spending were substantive ends of govern-
ment. The theory of redistribution through taxation has 
only recently been evolved. Loan Association v. Topeka, 
20 Wall. 655; Parkersburg v. Brown, 106 U. S. 487; Cole 
v. La Grange, 113 U. S. 1, 9; Green v. Frazier, 253 U. S. 
233; Dodge v. Mission Township, 107 Fed. 821; Lowell 
v. Boston, 111 Mass. 454.

The delegates to the Convention were men of the most 
finished discrimination in the use of words. It is not 
credible that they would have included, in a clause relat-
ing solely to the raising of revenue for all functions of 
government, a power provision so broad as to make the 
subsequent enumeration of powers useless and to under-
mine the organic theory of federal limitation.

Whatever be the conclusion as to the scope of the 
general welfare provision in the tax clause, there is no 
opinion deserving consideration which supports the con-
tention that the spending power authorizes Congress to 
follow the appropriation and engage or participate in 
nondelegated functions by means of the instrumentality 
created by the appropriation. 2 Story, Commentaries 
on the Constitution, 153-154; Kansas Gas & Electric Co. 
v. Independence, 79 F. (2d) 638; 1 Willoughby, Const. 
L., 2d ed., § 61, pp. 97-98; Burdick, Amer. Const. L., 181.

Where the dominant objective of an Act of Congress, 
or of an administrative program undertaken by the Fed-
eral Government, is to regulate or control matters re-
served by the Ninth and Tenth Amendments, the Act or 
transaction is illegal. “Congress cannot, under the pre-
text of executing delegated power, pass laws for the ac- 

43927°—36------- 20
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complishment of objects not intrusted to the Federal Gov-
ernment.” Veazie Bank v. Fenno, 8 Wall. 533, 541; 
McCulloch v. Maryland, 4 Wheat. 316, 423; Linder v. 
United States, 268 U. S. 5; Bailey v. Drexel Furniture 
Co., 259 U. S. 20; Hammer v. Dagenhart, 247 U. S. 251; 
Hill v. Wallace, 259 U. S. 366; Trusler v. Crooks, 269 U. S. 
475; Chastleton Corp. v. Sinclair, 264 U. S. 543; Magnano 
Co. v. Hamilton, 292 U. S. 40; United States v. One Ford 
Coupe, 272 U. S. 32; Pollock v. Farmers Loan & Trust 
Co., 157 U. S. 429.

The contract is not only for the primary purpose of 
acquiring going utility properties, with attached custom-
ers, for continued operation and enlargement by TV A, 
as part of its commercial utility net work. Its express 
and necessary purpose and effect are to set up a monopoly 
of electric service within its territorial area, by an agency 
not subject to regulation by and within the State of 
Alabama; an agency to control rates and dominate 
service.

There is a vital distinction between the commercial 
powers, including competitive functions, which may be 
granted to a private business corporation created or 
adopted as a federal agency, and exercise of such powers 
by the Government. Even in the case of federal agency 
corporations, privately owned and operating, for profit, 
Chief Justice Marshall asserted that the corporate powers 
granted must have relation to the federal objective. 
Osborne v. Bank, 9 Wheat., at p. 860.

So-called precedents where no remedy existed are not 
judicial precedents. Massachusetts v. Mellon, 262 U. S. 
447; Myers v. United States, 272 U. S. 52, 170-171; 
United States v. Boyer, 85 Fed. 425; Field v. Clark, 143 
U. S. 649, 691; Maynard v. Hill, 125 U. S. 190, 204; 
Fairbank v. United States, 181 U. S. 283, 306-311; Miles 
Planting Co. v. Carlisle, 5 App. D. C. 138, 161.

The action of the Valley Authority in furtherance of 
its program is characterized by arbitrary administration
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of the power and resources of the Government and con-
stitutes illegal action and competition.

The Tennessee Valley Authority Act of 1933, as 
amended, is unconstitutional because of the delegation 
of legislative power.

This stockholders’ suit was properly entertained.

Mr. John Lord O'Brian and Solicitor General Reed, 
with whom Attorney General Cummings, Mr. James Law-
rence Fly, General Solicitor, Tennessee Valley Authority, 
and Messrs. Paul A. Freund and Allan D. Jones, and 
Miss Bessie Margolin were on the brief, for the Tennessee 
Valley Authority, respondent.

The petitioners as minority stockholders have no stand-
ing to maintain this suit. In the first place, they are 
estopped to assert a cause of action on behalf of their cor-
poration, the Alabama Power Company. That Company 
has purchased Wilson Dam electric energy from the 
United States since 1926, continuing its purchases after 
the enactment of the Tennessee Valley Authority Act 
in May 1933, and later pursuant to the contract of Janu-
ary 4, 1934. These purchases were wholly voluntary. 
One who thus accepts the benefits of a statute is estopped 
to assert that it is invalid. Great Falls Manufacturing 
Co. v. Attorney General, 124 U. S. 581; Wall v. Parrot 
Silver & Copper Co., 244 U. S. 407; St. Louis Co. n . 
Prendergast Co., 260 U. S. 469; Buck v. Kuykendall, 267 
U. S. 307, 316-317. The Act makes available to others 
the benefits long enjoyed by the Alabama Power Com-
pany. No stockholder made protest until seven months 
after the execution of the contract in suit. Meanwhile, 
the Authority had undertaken substantial operations and 
obligations in reliance on the contract.

Secondly, the petitioners have established no basis for 
the maintenance of this suit upon the refusal of the man-
agement to sue. The District Court ruled that the con-
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tract was not assailable for fraud, negligence, or duress; 
and that ruling was plainly correct. Nor were the cor-
porate directors guilty of abandonment of discretion; they 
acted for the best interests of the corporation and dis-
claimed any opinion that the Act was unconstitutional. 
The contract was not ultra vires of the corporation. The 
theory of the District Court that equity may enjoin a 
contract for the sole reason that it is in furtherance of an 
illegal purpose, irrespective of damage, can have no ap-
plication where a statute is attacked on constitutional 
grounds. Nor can the suit be maintained to enjoin com-
petition, since the contract limited the activities of the 
Authority during the life of the agreement to that area 
served by the lines purchased, and the activities within 
that area are consensual and not competitive. The claim 
for declaratory relief from possible future competition 
upon the expiration of the contract does not give peti-
tioners standing to maintain this suit.

None of the cases of stockholders’ suits relied on by 
the petitioners lends support to their position. Cf. Hawes 
v. Oakland, 104 U. S. 450; Corbus v. Gold Mining Co., 187 
U. S. 455; Dodge n . Woolsey, 18 How. 331; Hill v. Wallace, 
259 U. S. 44; Pollock v. Farmers Loan & Trust Co., 157 
U. S. 429; Smith v. Kansas City Title & Trust Co., 255 
U. S. 180. In each of those cases, there was a showing 
of ultra vires conduct, or duress, or abandonment of dis-
cretion, or irreparable injury to the corporation resulting 
from the application of a taxing or regulatory statute.

If it may be assumed that petitioners are properly be-
fore the Court, we maintain that the narrow issue involved 
in this case is the validity of the contract of January 4, 
1934, which depends upon the right of the Authority to 
dispose of the Wilson Dam power alone. Wilson Dam is 
a dam sui generis. It was constructed to serve two con-
stitutional purposes, navigation and national defense. 
The generating equipment was installed particularly for 
national defense purposes. Since the construction of the
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dam and the power plant those facilities have been main-
tained and are still being maintained in aid of both con-
stitutional functions.

The legislative background of the Act indicates that 
it was designed to serve recognized federal functions. The 
Act provides for operation of the Muscle Shoals proper-
ties, a vexatious legislative problem for many years, and 
authorizes development of the entire Tennessee River 
in the interest of navigation and flood control, a matter 
of national concern for a century.

The navigation and flood control project embodied in 
the Act includes dams now being constructed by the Au-
thority, with which, we submit, this case is not con-
cerned. It may be noted, however, that these dams are 
essential parts of a project embodied in the Act, based 
upon long considered and exhaustive studies for devel-
opment of the river to secure the maximum improve-
ment to navigation on the Tennessee River and the con-
trol of flood waters on the lower Tennessee River and 
the Mississippi River.

The most difficult phase of the historic effort to im-
prove the Tennessee has been the improvement of the 
thirty-seven mile stretch known as Muscle Shoals, which 
presented the most serious obstruction to navigation on 
the river. The War interrupted consideration of various 
private proposals and precipitated the construction of 
Wilson Dam at Muscle Shoals, together with Nitrate 
Plant No. 2, pursuant to the National Defense Act of 
1916. The dam was intended to provide hydroelectric 
energy for the manufacture of synthetic nitrate to meet 
a recognized need for a permanent domestic supply of this 
indispensable ingredient of explosives. Completed in 
1925, after careful consideration of its importance for 
navigation, the dam provides a slack-water pool extending 
fifteen miles upstream, thus eliminating the most serious 
obstruction to navigation on the river.
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The disposal of the facilities at the dam, their continued 
maintenance in aid of national defense and navigation, 
and, in particular, the disposal of the power created at the 
dam in such manner as to earn a revenue, to avoid the 
monopolistic position of the Alabama Power Company, 
and to diffuse the benefits to numerous small purchasers, 
were basic factors in the ever-recurring problem. Trans-
mission lines were essential.

Under the Commerce Clause, the Federal Government 
may dispose of the water power created by navigation 
dams constructed, owned, and maintained by it. This 
proposition has been settled by an unbroken line of deci-
sions of this Court, culminating in Arizona v. California, 
283 U. S. 423. (See Kaukauna Water Power Co. v. Green 
Bay Canal Co., 142 U. S. 254; Green Bay Canal Co. v. 
Patten Paper Co., 172 U. S. 58, rehearing denied, 173 
U. S. 179; United States v. Chandler-Dunbar Water Co., 
229 U. S. 53). No misapprehension as to the meaning of 
these decisions has existed in the lower federal courts, 
and the principle which they establish has been a recog-
nized basis of congressional action for half a century.

Generation of electric energy and acquisition of trans-
mission lines are reasonable means of facilitating the dis-
posal of the water power inevitably created by Wilson 
Dam. The various means chosen by Congress to dis-
pose of surplus power at federal navigation dams have 
paralleled scientific development. The National Defense 
Act of 1916, the Boulder Canyon Project Act of 1928, 
and the Tennessee Valley Authority Act of 1933 are an 
outgrowth of the old leasing statutes and reflect the fact 
that generation and sale of electric energy constitute usu-
ally related incidents of the maintenance of a large 
navigation dam.

The constitutional issue of the choice of means is a 
narrow one. It cannot seriously be contended that while 
it is wholly reasonable for Congress to employ independ-
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ent contractors to generate and deliver energy to pur-
chasers from the Government, it is wholly capricious for 
Congress to employ its own officers for the same purpose. 
At Wilson Dam the means chosen by Congress are pecu-
liarly appropriate in view of the maintenance of the gen-
erating plant for national defense purposes, the construc-
tion of the plant for unitary operation, and the long 
experience of the United States in attempting to dispose 
of the power in the public interest.

The Muscle Shoals properties, including the dam and 
generating plant, constitute a valuable national defense 
asset, as found by the trial court after extensive testi-
mony by responsible officers of the War Department. 
The Act requires that the properties be maintained for 
war purposes, and authorizes the manufacture of explo-
sives and the making of experiments in aid of the 
national defense.

Unlike ordinary surplus army supplies, the energy 
available at the dam must be utilized or it is irretrievably 
lost. In these circumstances, generation and sale of the 
surplus power by the United States are appropriate means 
of disposing of the surplus energy under the war powers.

The water power created by Wilson Dam belongs to 
the United States as owner of the dam. Like other prop-
erty of the United States, it is held in trust for the people 
and may be disposed of in the public interest pursuant to 
the Property Clause of the Constitution. Cf. United 
States v. Gratiot, 14 Pet. 526; United States v. Beebe, 127 
U. S. 338; Camfield v. United States, 167 U. S. 518; Light 
v. United States, 220 U. S. 523; Ruddy v. Rossi, 248 
U. S. 104.

In disposing of the surplus power at Wilson Dam, Con-
gress has adopted the long established policy of assuring 
wide-spread distribution of the benefits of government- 
owned property. That policy has governed the disposal 
of public lands from the beginning of our Government,
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and also is responsible for the undertaking by the Gov-
ernment of extensive reclamation projects in preference 
to reliance upon private enterprise, which would require 
large grants to a few individuals. Cf. United States v. 
Hanson, 167 Fed. 181; Burley v. United States, 179 Fed. 1.

In the circumstances existing at Wilson Dam, the trans-
mission and sale of the surplus electric energy by the 
United States was particularly appropriate. Sales solely 
to the Alabama Power Company and its affiliates, the 
only available purchasers of power at the dam, would not 
avoid waste or monopoly of the power or effect a wide-
spread distribution of its benefits.

These principles are reflected in the established practice 
of the Government. For almost fifty years provision has 
been made by Congress for the disposition of power inci-
dentally created by the construction and maintenance of 
federal water developments. For almost thirty years pro-
vision has been made for the conversion of the incidental 
water power into electric energy and the sale of that 
energy. The Bureau of Reclamation has constructed 
twenty-two power plants at federal reclamation projects, 
nine of which were operated by the Government in 1932. 
The Bureau sells power to towns, villages, rural cus-
tomers, and power companies, and has built and operated 
transmission lines for commercial purposes.. A similar 
practice has been followed with respect to the power pro-
duced as a by-product of navigation developments. The 
general dam act of 1912 authorized the Secretary of War 
to make provision for future generation of electricity in 
the construction of all navigation dams. The Boulder 
Canyon Project Act of 1928 provided for the sale of elec-
tric energy by the Secretary of the Interior to various 
classes of purchasers, preference being given to states and 
municipalities.

The ablest legal advisers of the Roosevelt, Taft, and 
Wilson administrations were agreed that where the Gov-
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eminent has constructed a dam for the lawful purpose of 
improving navigation, it may dispose of the power pro-
duced as a by-product.

There is no merit in the contention of petitioners that 
the activities of the Authority are “intrinsically alien to 
Federal function” and constitute an invasion of state 
sovereignty. The fact that the activities of the Authority 
may be described as commercial or proprietary is of no 
constitutional significance. Cf. Puget Sound Power & 
Light Co. v. Seattle, 291 U. S. 619, 625; Emergency Fleet 
Corp. v. Western Union, 275 U. S. 415, 424; JuUliard v. 
Greenman, 110 U. S. 421, 448.

There is no purpose in the Act to regulate matters re-
served to the States by the Ninth and Tenth Amend-
ments. The contracts with the municipalities are sub-
servient to the law of Alabama no less than if the muni-
cipalities had made contracts with a private wholesaler. 
The State of Alabama has exercised its regulatory powers 
in the instant case by authorizing the municipalities to 
enter into contracts with the Authority under certain 
stated conditions. The Supreme Court of Alabama has 
sustained that legislation. Oppenheim v. City of Flor-
ence, 229 Ala. 50, 155 So. 859.

The “yardstick” is not a law and imposes no regula-
tion or duty. Its function is educational, and, at most, 
advisory. Cf. Standard Scale Co. v. Farrell, 249 U. S. 
571.

Both courts below properly exercised their discretion in 
refusing to grant a declaratory decree on the validity of 
“proposed extensions of the competition” by the Au-
thority. In No. 404, no justiciable controversy is pre-
sented, since the complaint is based upon potential or 
contingent acts and upon assumed potential invasions. 
(See New Jersey v. Sargent, 269 U. S. 328, 339; Arizona 
v. California, 283 U. S. 423, 462.)

Aside from the prematurity and hypothetical charac-
ter of the complaints, the restrictive nature of a stock-
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holder’s suit is inconsistent with a right to secure declar-
atory relief in advance of immediately threatened injury.

In any event, the granting of a declaratory decree is a 
discretionary matter. In view of the hypothetical and 
speculative nature of the complaint, and the complicated 
and uncertain facts, the refusal to grant a declaratory 
judgment was a proper exercise of discretion.

If the Court should nevertheless deem it appropriate to 
inquire into activities of the Authority involving new 
dams, the Record shows that operations thus far under-
taken by the Authority are in furtherance of the project 
“to improve navigation in the Tennessee River and to 
control the destructive flood waters in the Tennessee 
River and Mississippi River Basins,” authorized by the 
Tennessee Valley Authority Act following the exhaustive 
survey of the Army Engineers in House Document No. 
328, adopted by the Rivers and Harbors Act of 1930, 
46 Stat. 918. The District Court found that all of the 
dams now under construction by the Authority are of 
the type which are indispensable in carrying out these 
purposes.

Mr. W. H. Mitchell submitted for the City of Florence, 
respondent.

Messrs. Thomas W. Martin, Perry W. Turner, and 
Wm. Logan Martin submitted for the Alabama Power 
Co., respondent.

Messrs. Courtland Palmer and Jehu T. Stokely sub-
mitted for The Chemical Bank & Trust Co., respondent.

By leave of Court, briefs of amici curiae were filed by 
Mr. Sam W. Oliver, County Attorney, on behalf of 
Tallapoosa County, Alabama; Mr. J. M. Holley, County 
Attorney, on behalf of Elmore County, Alabama; and 
Mr. Lawrence C. Jones, Attorney General, on behalf of
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the State of Vermont, all attacking the validity of the 
Tennessee Valley Authority Act.

Mr . Chief  Justice  Hughes  delivered the opinion of 
the Court.

On January 4, 1934, the Tennessee Valley Authority, 
an agency of the Federal Government,1 entered into a 
contract with the Alabama Power Company, providing 
(1) for the purchase by the Authority from the Power 
Company of certain transmission lines, sub-stations, and 
auxiliary properties for $1,000,000, (2) for the purchase 
by the Authority from the Power Company of certain 
real property for $150,000, (3) for an interchange of 
hydro-electric energy, and in addition for the sale by the 
Authority to the Power Company of its “surplus power,” 
on stated terms, and (4) for mutual restrictions as to the 
areas to be served in the sale of power. The contract 
was amended and supplemented in minor particulars on 
February 13 and May 24, 1934.1 2 * * * &

The Alabama Power Company is a corporation organ-
ized under the laws of Alabama and is engaged in the 
generation of electric energy and its distribution gener-
ally throughout that State, its lines reaching 66 counties. 
The transmission lines to be purchased by the Authority 
extend from Wilson Dam, at the Muscle Shoals plant 
owned by the United States on the Tennessee River in 

1 The Tennessee Valley Authority is a body corporate created by 
the Act of Congress of May 18, 1933, amended by the Act of Con-
gress of August 31, 1935. 48 Stat. 58; 49 Stat. 1075.

2 The Commonwealth & Southern Corporation, organized under
the laws of Delaware, and the owner of the common stock of the
Alabama Power Company, was a party to the contract, which also
contained agreements with other subsidiaries of the Commonwealth
& Southern Corporation, viz: Tennessee Electric Power Company, 
Georgia Power Company, and Mississippi Power Company. The 
agreements with these companies are not involved in this suit.
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northern Alabama, into seven counties in that State, 
within a radius of about 50 miles. These lines serve a 
population of approximately 190,000, including about 
10,000 individual customers, or about one-tenth of the 
total number served directly by the Power Company. 
The real property to be acquired by the Authority (apart 
from the transmission lines above mentioned and related 
properties) is adjacent to the area known as the “Joe 
Wheeler dam site,” upon which the Authority is con-
structing the Wheeler Dam.

The contract of January 4, 1934, also provided for co-
operation between the Alabama Power Company and 
the Electric Home and Farm Authority, Inc., a subsidiary 
of the Tennessee Valley Authority, to promote the sale 
of electrical appliances, and to that end the Power Com-
pany, on May 21, 1934, entered into an agency contract 
with the Electric Home and Farm Authority, Inc. It is 
not necessary to detail or discuss the proceedings in rela-
tion to that transaction, as it is understood that the 
latter corporation has been dissolved.

There was a further agreement on August 9, 1934, by 
which the Alabama Power Company gave an option to 
the Tennessee Valley Authority to acquire urban distri-
bution systems which had been retained by the Power 
Company in municipalities within the area served by the 
transmission lines above mentioned. It appears that this 
option has not been exercised and that the agreement has 
been terminated.

Plaintiffs are holders of preferred stock of the Alabama 
Power Company. Conceiving the contract with the 
Tennessee Valley Authority to be injurious to the corpo-
rate interests and also invalid, because beyond the con-
stitutional power of the Federal Government, they sub-
mitted their protest to the board of directors of the Power 
Company and demanded that steps should be taken to 
have the contract annulled. The board refused, and the



ASHWANDER v. VALLEY AUTHORITY. 317

288 Opinion of the Court.

Commonwealth & Southern Corporation, the holder of all 
the common stock of the Power Company, declined to 
call a meeting of the stockholders to take action. As the 
protest was unavailing, plaintiffs brought this suit to have 
the invalidity of the contract determined and its per-
formance enjoined. Going beyond that particular chal-
lenge, and setting forth the pronouncements, policies and 
programs of the Authority, plaintiffs sought a decree re-
straining these activities as repugnant to the Constitu-
tion, and also asked a general declaratory decree with 
respect to the rights of the Authority in various 
relations.

The defendants, including the Authority and its direc-
tors, the Power Company and its mortgage trustee, and 
the municipalities within the described area, filed answers 
and the case was heard upon evidence. The District 
Court made elaborate findings and entered a final decree 
annulling the contract of January 4, 1934, and enjoining 
the transfer of the transmission lines and auxiliary prop-
erties. The court also enjoined the defendant munici-
palities from making or performing any contracts with 
the Authority for the purchase of power, and from 
accepting or expending any funds received from the Au-
thority or the Public Works Administration for the pur-
pose of constructing a public distribution system to dis-
tribute power which the Authority supplied. The court 
gave no consideration to plaintiffs’ request for a general 
declaratory decree.

The Authority, its directors, and the city of Florence 
appealed from the decree and the case was severed as to 
the other defendants. Plaintiffs took a cross appeal.

The Circuit Court of Appeals limited its discussion to 
the precise issue with respect to the effect and validity 
of the contract of January 4, 1934. The District Court 
had found that the electric energy required for the terri-
tory served by the transmission lines to be purchased 
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under that contract is available at Wilson Dam without 
the necessity for any interconnection with any other dam 
or power plant. The Circuit Court of Appeals accord-
ingly considered the constitutional authority for the con-
struction of Wilson Dam and for the disposition of the 
electric energy there created. In the view that the Wil-
son Dam had been constructed in the exercise of the war 
and commerce powers of the Congress and that the elec-
tric energy there available was the property of the United 
States and subject to its disposition, the Circuit Court 
of Appeals decided that the decree of the District Court 
was erroneous and should be reversed. The court also 
held that plaintiffs should take nothing by their cross 
appeal. 78 F. (2d) 578. On plaintiffs’ application we 
granted writs of certiorari.

First. The right of plaintiffs to bring this suit. Plain-
tiffs sue in the right of the Alabama Power Company. 
They sought unsuccessfully to have that right asserted 
by the Power Company itself, and upon showing their 
demand and its refusal they complied with the applicable 
rule.3 While their stock holdings are sm,all, they have a 
real interest and there is no question that the suit was 
brought in good faith.4 If otherwise entitled, they 
should not be denied the relief which would be accorded 
to one who owned more shares.

Plaintiffs did not simply challenge the contract of Jan-
uary 4, 1934, as improvidently made,—as an unwise exer-
cise of the discretion vested in the board of directors. 
They challenged the contract both as injurious to the

3 Equity Rule 27.
4 The District Court found that “Approximately 1900 preferred 

stockholders of the Alabama Company, holding over 40,000 shares 
of the preferred stock thereof, have associated themselves with a 
preferred stockholders’ protective committee and authorized their 
names to be joined with the plaintiffs of record in this case as parties 
plaintiff.”
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interests of the corporation and as an illegal transac-
tion,—violating the fundamental law. In seeking to pre-
vent the carrying out of the contract, the suit was di-
rected not only against the Power Company but against 
the Authority and its directors upon the ground that the 
latter, under color of the statute, were acting beyond the 
powers which the Congress could validly confer. In such 
a case it is not necessary for stockholders—when their 
corporation refuses to take suitable measures for its pro-
tection—to show that the managing board or trustees 
have acted with fraudulent intent or under legal duress. 
To entitle the complainants to equitable relief, in the 
absence of an adequate legal remedy, it is enough for 
them to show the breach of trust or duty involved in the 
injurious and illegal action. Nor is it necessary to show 
that the transaction was ultra vires of the corporation. 
The illegality may be found in the lack of lawful author-
ity on the part of those with whom the corporation is at-
tempting to deal. Thus, the breach of duty may consist 
in yielding, without appropriate resistance, to govern-
mental demands which are without warrant of law or 
are in violation of constitutional restrictions. The right 
of stockholders to seek equitable relief has been recog-
nized when the managing board or trustees of the corpor-
ation have refused to take legal measures to resist the 
collection of taxes or other exactions alleged to be un-
constitutional {Dodge v. Woolsey, 18 How. 331, 339, 340, 
345; Pollock v. Farmers’ Loan & Trust Co., 157 U. S. 429, 
433, 553, 554; Brushaber v. Union Pacific R. Co., 240 
U. S. 1, 10) ; or because of the failure to assert the rights 
and franchises of the corporation against an unwarranted 
interference through legislative or administrative action 
{Greenwood v. Freight Co., 105 U. S. 13, 15, 16; Cotting 
v. Kansas City Stockyards Co., 183 U. S. 79, 114). The 
remedy has been accorded to stockholders of public serv-
ice corporations with respect to rates alleged to be con-
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fiscatory {Smyth v. Ames, 169 U. S. 466, 469, 517; Ex 
parte Young, 209 U. S. 123, 129, 130, 143). The fact 
that the directors in the exercise of their judgment, either 
because they were disinclined to undertake a burdensome 
litigation or for other reasons which they regarded as 
substantial, resolved to comply with the legislative or 
administrative demands, has not been deemed an ade-
quate ground for denying to the stockholders an oppor-
tunity to contest the validity of the governmental re-
quirements to which the directors were submitting. See 
Dodge v. Woolsey, supra, at pp. 340, 345; Greenwood v. 
Freight Co., supra, at p. 15; Pollock v. Farmers’ Loan & 
Trust Co., supra, at pp. 433, 553, 554; Brushaber v. Union 
Pacific R. Co., supra, at p. 10.

In Smith v. Kansas City Title Co., 255 U. S. 180, a 
shareholder of the Title Company sought to enjoin the 
directors from investing its funds in the bonds of Federal 
Land Banks and Joint Stock Land Banks upon the ground 
that the Act of Congress authorizing the creation of these 
banks and the issue of bonds was unconstitutional, and 
hence that the bonds were not legal securities in which 
the corporate funds could lawfully be invested. The pro-
posed investment was not large,—only $10,000 in each 
of the classes of bonds described. Id., pp. 195, 196. And 
it appeared that the directors of the Title Company main-
tained that the Federal Farm Loan Act was constitutional 
and that the bonds were “valid and desirable invest-
ments.” Id., p. 201. But neither the conceded fact as to 
the judgment of the directors nor the small amount to be 
invested,—shown by the averments of the complaint— 
availed to defeat the jurisdiction of the court to decide 
the question as to the validity of the Act and of the bonds 
which it authorized. The Court held that the validity 
of the Act was directly drawn in question and that the 
shareholder was entitled to maintain the suit. The Court 
said: “The general allegations as to the interest of the
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shareholder, and his right to have an injunction to pre-
vent the purchase of the alleged unconstitutional securi-
ties by misapplication of the funds of the corporation, 
give jurisdiction under the principles settled in Pollock v. 
Farmers’ Loan Trust Co. and Brushaber v. Union 
Pacific R. Co., supra.” Id., pp. 201, 202. The Court 
then proceeded to examine the constitutional question 
and sustained the legislation under attack. A similar 
result was reached in Brushaber v. Union Pacific R. Co., 
supra. A close examination of these decisions leads in-
evitably to the conclusion that they should either be 
followed or be frankly overruled. We think that they 
should be followed, and that the opportunity to resort 
to equity, in the absence of an adequate legal remedy, in 
order to prevent illegal transactions by those in control 
of corporate properties, should not be curtailed because of 
reluctance to decide constitutional questions.

We find no distinctions which would justify us in re-
fusing to entertain the present controversy. It is urged 
that plaintiffs hold preferred shares and that, for the 
present purpose, they are virtually in the position of 
bondholders. The rights of bondholders, in case of injury 
to their interests through unconstitutional demands upon, 
or transactions with, their corporate debtor, are not before 
us. Compare Reagan v. Farmers’ Loan & Trust Co., 154 
U. S. 362, 367, 368. Plaintiffs are not creditors but share-
holders (with equal voting power share for share with 
the common stockholders, according to the findings) and 
thus they have a proprietary interest in the corporate 
enterprise which is subject to injury through breaches of 
trust or duty on the part of the directors who are not 
less the representatives of the plaintiffs because their 
shares have certain preferences. See Ball v. Rutland R. 
Co., 93 Fed. 513, 514, 515. It may be, as in this case, 
that the owner of all the common stock has participated 
in the transaction in question, and the owners of preferred 

43927°—36------- 21
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stock may be the only persons having a proprietary in-
terest in the corporation who are in a position to protect 
its interests against what is asserted to be an illegal dis-
position of its property.5 A court of equity should not 
shut its door against them.

It is said that here, instead of parting with money, as 
in the case of illegal or unconstitutional taxes or exactions, 
the Power Company is to receive a substantial considera-
tion under the contract in suit. But the Power Company 
is to part with transmission lines which supply a large 
area, and plaintiffs allege that the consideration is inade-
quate and that the transaction entails a disruption of 
services and a loss of business and franchises. If, as 
plaintiffs contend, those purporting to act as a govern-
mental agency had no constitutional authority to make 
the agreement, its execution would leave the Power Com-
pany with doubtful remedy, either against the govern-
mental agency which might not be able, or against the 
Government which might not be willing, to respond to 
a demand for the restoration of conditions as they now 
exist. In what circumstances and with what result such 
an effort at restoration might be made is unpredictable. 
If, as was decided in Smith v. Kansas City Title Co., 
supra, stockholders had the right to sue to test the valid-
ity of a proposed investment in the bonds of. land banks, 
we can see no reason for denying to these plaintiffs a simi-
lar resort to equity in order to challenge, on the ground 
of unconstitutionality, a contract involving such a dis-
location and misapplication of corporate property as are 
charged in the instant case.

The Government urges that the Power Company is 
estopped to question the validity of the Act creating the 
Tennessee Valley Authority and hence that the stock-
holders, suing in the right of the corporation, cannot

5 See note 2.
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maintain this suit. It is said that the Power Company, 
in 1925, installed its own transformers and connections 
at Wilson Dam and has ever since purchased large quan-
tities of electric energy there generated, and that the 
Power Company continued its purchases after the passage 
of the Act of 1933 constituting the Authority. The prin-
ciple is invoked that one who accepts the benefit of a 
statute cannot be heard to question its constitutionality. 
Great Falls Manufacturing Co. v. Attorney General, 124 
U. S. 581; Wall v. Parrot Silver <& Copper Co., 244 U. S. 
407; St. Louis Casting Co. v. Prendergast Construction 
Co., 260 U. S. 469. We think that the principle is not 
applicable here. The prior purchase of power in the 
circumstances disclosed may have a bearing upon the 
question before us, but it is by no means controlling. 
The contract in suit manifestly has a broader range and 
we find nothing in the earlier transactions which preclude 
the contention that this contract goes beyond the con-
stitutional power of the Authority. Reference is also 
made to a proceeding instituted by the Power Company 
to obtain the approval of the contract by the Alabama 
Public Service Commission and to the delay in the bring-
ing of this suit. It was brought on October 8, 1934, fol-
lowing plaintiffs’ demand upon the board of directors in 
the preceding August. Estoppel in equity must rest on 
substantial grounds of prejudice or change of position, not 
on technicalities. We see no reason for concluding that 
the delay or the proceeding before the Commission caused 
any prejudice to either the Power Company or the Au-
thority, so far as the subject matter of the contract be-
tween them is concerned, or that there is any basis for the 
claim of estoppel.

We think that plaintiffs have made a sufficient showing 
to entitle them to bring suit and that a constitutional 
question is properly presented and should be decided.
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Second. The scope of the issue. We agree with the 
Circuit Court of Appeals that the question to be deter-
mined is limited to the validity of the contract of Janu-
ary 4, 1934. The pronouncements, policies and program 
of the Tennessee Valley Authority and its directors, their 
motives and desires, did not give rise to a justiciable con-
troversy save as they had fruition in action of a definite 
and concrete character constituting an actual or threat-
ened interference with the rights of the persons complain-
ing. The judicial power does not extend to the determi-
nation of abstract questions. Muskrat v. United States, 
219 U. S. 346, 361; Liberty Warehouse Co. v. Grannis, 
273 U. S. 70, 74; Willing v. Chicago Auditorium Assn., 
277 U. S. 274, 289; Nashville, C. <fc St. L. Ry. Co. n . Wal-
lace, 288 U. S. 249, 262, 264. It was for this reason that 
the Court dismissed the bill of the State of New Jersey 
which sought to obtain a judicial declaration that in cer-
tain features the Federal Water Power Act6 exceeded the 
authority of the Congress and encroached upon that of 
the State. New Jersey v. Sargent, 269 U. S. 328. For 
the same reason, the State of New York, in her suit against 
the State of Illinois, failed in her effort to obtain a decision 
of abstract questions as to the possible effect of the di-
version of water from Lake Michigan upon hypothetical 
water power developments in the indefinite future. New 
York v. Illinois, 274 U. S. 488. At the last term the 
Court held, in dismissing the bill of the United States 
against the State of West Virginia, that general allega-
tions that the State challenged the claim of the United 
States that the rivers in question were navigable, and as-
serted a right superior to that of the United States to 
license their use for power production, raised an issue “too 
vague and ill-defined to admit of judicial determination.” 
United States v. West Virginia, 295 U. S. 463, 474. 
Claims based merely upon “assumed potential invasions”

6 41 Stat. 1063.
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of rights are not enough to warrant judicial intervention. 
Arizona v. California, 283 U. S. 423, 462.

The Act of June 14, 1934,7 providing for declaratory 
judgments, does not attempt to change the essential 
requisites for the exercise of judicial power. By its terms, 
it applies to “cases of actual controversy,” a phrase which 
must be taken to connote a controvery of a justiciable 
nature, thus excluding an advisory decree upon a hypo-
thetical state of facts. See Nashville, C. & St. L. Ry. 
Co. v. Wallace, supra. While plaintiffs, as stockholders, 
might insist that the board of directors should take ap-
propriate legal measures to extricate the corporation from 
particular transactions and agreements alleged to be in-
valid, plaintiffs had no right to demand that the directors 
should start a litigation to obtain a general declaration 
of the unconstitutionality of the Tennessee Valley Au-
thority Act in all its bearings or a decision of abstract 
questions as to the right of the Authority and of the 
Alabama Power Company in possible contingencies.

Examining the present record, we find no ground for a 
demand by plaintiffs except as it related to the contracts 
between the Authority and the Alabama Power Company. 
And as the contract of May 21, 1934, with the Electric 
Home and Farm Authority, Inc., and that of August 9, 
1934, for an option to the Authority to acquire urban 
distribution systems, are understood to be inoperative 
(ante, p. 316), the only remaining questions that plain-
tiffs are entitled to raise concern the contract of Janu-
ary 4, 1934, providing for the purchase of transmission 
lines and the disposition of power.

There is a further limitation upon our inquiry. As it 
appears that the transmission lines in question run from 
the Wilson Dam and that the electric energy generated at 
that dam is more than sufficient to supply all the re-

7 48 Stat. 955.
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quirements of the contract, the questions that are prop-
erly before us relate to the constitutional authority for 
the construction of the Wilson Dam and for the disposi-
tion, as provided in the contract, of the electric energy 
there generated.

Third. The constitutional authority for the construc-
tion of the Wilson Dam. The Congress may not, “under 
the pretext of executing its powers, pass laws for the ac-
complishment of objects not entrusted to the govern-
ment.” Chief Justice Marshall, in McCulloch v. Mary-
land, 4 Wheat. 316, 423; Linder v. United States, 268 
U. S. 5, 17. The Government’s argument recognizes this 
essential limitation. The Government’s contention is 
that the Wilson Dam was constructed, and the power 
plant connected with it was installed, in the exercise by 
the Congress of its war and commerce powers, that is, 
for the purposes of national defense and the improvement 
of navigation.

Wilson Dam is described as a concrete monolith one hun-
dred feet high and almost a mile long, containing two locks 
for navigation and eight installed generators. Construc-
tion was begun in 1917 and completed in 1926. Author-
ity for its construction is found in § 124 of the National 
Defense Act of June 3,1916.8 It authorized the President to 
cause an investigation to be made in order to determine 
“the best, cheapest, and most available means for the pro-
duction of nitrates and other products for munitions of 
war ”; to designate for the exclusive use of the United 
States “such site or sites upon any navigable or nonnavi- 
gable river or rivers or upon the public lands, as in his 
opinion will be necessary for carrying out the purposes of 
this Act”; and “to construct, maintain and operate” on 
any such site “dams, locks, improvements to navigation, 
power houses, and other plants and equipment or other

8 39 Stat. 166, 215.
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means than water power as in his judgment is the best 
and cheapest, necessary or convenient for the generation 
of electrical or other power and for the production of 
nitrates or other products needed for munitions of war and 
useful in the manufacture of fertilizers and other useful 
products.” The President was authorized to lease, or ac-
quire by condemnation or otherwise such lands as might 
be necessary and there was further provision that “The 
products of such plants shall be used by the President for 
military and naval purposes to the extent that he may 
deem necessary, and any surplus which he shall determine 
is not required shall be sold and disposed of by him under 
such regulations as he may prescribe.” Id.

We may take judicial notice of the international situa-
tion at the time the Act of 1916 was passed, and it can-
not be successfully disputed that the Wilson Dam and its 
auxiliary plants, including the hydro-electric power plant, 
are, and were intended to be, adapted to the purposes of 
national defense.9 While the District Court found that 
there is no intention to use the nitrate plants or the hydro-
electric units installed at Wilson Dam for the production 

9Among the findings of the District Court on this point are the 
following:

“38. The Muscle Shoals plants, including the Sheffield steam plant 
and the 8 hydro-electric units installed at Wilson Dam, were au-
thorized for war purposes by Section 124 of the National Defense 
Act of 1916 in anticipation of participation in the great war. The 
original conception was for the use of Nitrate Plant No. 1 employ-
ing the Haber process and Plant No. 2 employing the cyanamide 
process for the fixation or manufacture of nitrogen and its subse-
quent conversion into ammonium nitrate for explosives. Plant No. 1 
was completed but was never practicable, due to the lack of knowl-
edge of the Haber process. Plant No. 2 successfully developed cal-
cium cyanamide from a manufacturing standpoint but due to the 
availability of ammonium nitrate as a result of commercial develop-
ment of by-product or synthetic processes, the commercial or peace-
time manufacture of calcium cyanamide at Nitrate Plant No. 2 is 
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of war materials in time of peace, “the maintenance of 
said properties in operating condition and the assurance 
of an abundant supply of electric energy in the event of 
war, constitute national defense assets.” This finding has 
ample support.

The Act of 1916 also had in view “improvements to 
navigation.” Commerce includes navigation. “All 
America understands, and has uniformly understood,” 
said Chief Justice Marshall in Gibbons v. Ogden, 9 Wheat. 
1, 190, “the word ‘commerce,’ to comprehend navigation.” 
Thei power to regulate interstate commerce embraces the 
power to keep the navigable rivers of the United States 
free from obstructions to navigation and to remove such 
obstructions when they exist. “For these purposes,” said 
the Court in Gilman v. Philadelphia, 3 Wall. 713, 725, 
“Congress possesses all the powers which existed in the 
States before the adoption of the national Constitution, 
and which have always existed in the Parliament in 
England.” See, also, Philadelphia Company v. Stimson, 
223 U. S. 605, 634.

The Tennessee River is a navigable stream, although 
there are obstructions at various points because of shoals, 
reefs and rapids. The improvement of navigation on 
this river has been a matter of national concern for over 
a century. Recommendation that provision be made for

considered uneconomical and undesirable and is not proposed or 
suggested by either the War Department or the TVA. The Court 
further finds, however, that the plant with the aid of electric power 
furnished by Wilson Dam and the Sheffield steam plant can be 
operated to produce annually 110,000 tons of ammonium nitrate by 
the cyanamide process and that the present plans of the War De-
partment count upon that plant to supply that amount annually in 
the event of a major war. . . .

“40. The existence of these facilities which make available large 
quantities of nitrogenous war materials by use of either the nitrogen 
fixing process or the oxidation of synthetic ammonia is a valuable 
national defense asset.”
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navigation around Muscle Shoals was made by the Secre-
tary of War, John C. Calhoun, in his report transmitted 
to the Congress by President Monroe in 1824,10 11 and, from 
1852, the Congress has repeatedly authorized projects to 
develop navigation on that and other portions of the 
river, both by open channel improvements and by canal-
ization.11 The Wilson Dam project, adopted in 1918, 
gave a nine foot slack water development, for fifteen miles 
above Florence, over the Muscle Shoals rapids and, as 
the District Court found, “flooded out the then existing 
canal and locks which were inadequate.” The District 
Court also found that a “high dam of this type was the 
only feasible means of eliminating this most serious ob-
struction to navigation.” By the Act of 1930, after a 
protracted study by the Corps of Engineers of the United 
States Army, the Congress adopted a project for a perma-
nent improvement of the main stream “for a navigable 
depth of nine feet.” 12

While, in its present condition, the Tennessee River 
is not adequately improved for commercial navigation, 
and traffic is small, we are not at liberty to conclude either 
that the river is not susceptible of development as an im-
portant waterway, or that Congress has not undertaken

10 Sen. Doc. No. 1, 18th Cong., 2d sess.; H. R. Doc. No. 119, 69th 
Cong., 1st sess., 11, 12.

11 See Rivers and Harbors Acts of August 30, 1852, c. 104, 10 
Stat. 56, 60; July 25, 1868, c. 233, 15 Stat. 171, 174; March 3, 
1871, c. 118,16 Stat. 538, 542; June 10, 1872, c. 416, 17 Stat. 370, 372; 
September 19, 1890, c. 907, 26 Stat. 426, 445, 446; August 18, 1894, 
c. 299, 28 Stat. 338, 354; April 26, 1904, c. 1605, 33 Stat. 309; March 
2, 1907, c. 2509, 34 Stat. 1073, 1093; June 25, 1910, c. 382, 36 Stat. 
630, 652; July 25, 1912, c. 253, 37 Stat. 201, 215; July 27, 1916, c. 
260, 39 Stat. 391, 399; March 3, 1925, c. 467, 43 Stat. 1186, 1188; 
July 3, 1930, c. 847, 46 Stat. 918, 927, 928. See, also, H. R. Docs. No. 
319, 67th Cong., 2d sess.; No. 468, 69th Cong., 1st sess.; No. 185, 70th 
Cong., 1st sess.; No. 328, 71st Cong., 2d sess.

“Act of July 3, 1930, c. 847, 46 Stat. 918, 927, 928.
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that development, or that the construction of the Wilson 
Dam was not an appropriate means to accomplish a 
legitimate end.

The Wilson Dam and its power plant must be taken 
to have been constructed in the exercise of the constitu-
tional functions of the Federal Government.

Fourth. The constitutional authority to dispose of elec-
tric energy generated at the Wilson Dam. The Govern-
ment acquired full title to the dam site, with all riparian 
rights. The power of falling water was an inevitable in-
cident of the construction of the dam. That water power 
came into the exclusive control of the Federal Govern-
ment. The mechanical energy was convertible into elec-
tric energy, and the water power, the right to convert it 
into electric energy, and the electric energy thus pro-
duced, constitute property belonging to the United States. 
See Green Bay Canal Co. v. Patten Paper Co., 172 U. S. 
58, 80; United States v. Chandler-Dunbar Co., 229 U. S. 
53, 72, 73; Utah Power & Light Co. v. Pfost, 286 U. S. 
165, 170.

Authority to dispose of property constitutionally ac-
quired by the United States is expressly granted to the 
Congress by § 3 of Article IV of the Constitution. This 
section provides:

“The Congress shall have Power to dispose of and make 
all needful Rules and Regulations respecting the Terri-
tory or other Property belonging to the United States; 
and nothing in this Constitution shall be so construed as 
to Prejudice any Claims of the United States, or of any 
particular State.”

To the extent that the power of disposition is thus 
expressly conferred, it is manifest that the Tenth Amend-
ment is not applicable. And the Ninth Amendment 
(which petitioners also invoke) in insuring the main-
tenance of the rights retained by the people does not 
withdraw the rights which are expressly granted to the
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Federal Government. The question is as to the scope of 
the grant and whether there are inherent limitations 
which render invalid the disposition of property with 
which we are now concerned.

The occasion for the grant was the obvious necessity of 
making provision for the government of the vast terri-
tory acquired by the United States. The power to govern 
and to dispose of that territory was deemed to be indis-
pensable to the purposes of the cessions made by the 
States. And yet it was a matter of grave concern be-
cause of the fear that “the sale and disposal” might be-
come “a source of such immense revenue to the national 
government, as to make it independent of and formidable 
to the people.” Story on the Constitution, §§ 1325, 1326. 
The grant was made in broad terms, and the power of 
regulation and disposition was not confined to territory, 
but extended to “other property belonging to the United 
States,” so that the power may be applied, as Story says, 
“to the due regulation of all other personal and real prop-
erty rightfully belonging to the United States.” And so, 
he adds, “it has been constantly understood and acted 
upon.” Id.

This power of disposal was early construed to embrace 
leases, thus enabling the Government to derive profit 
through royalties. The question arose with respect to a 
government lease of lead mines on public lands, under 
the Act of March 3, 1807. The contention was advanced 
that “disposal is not letting or leasing”; that Congress had 
no power “to give or authorize leases” and “to obtain prof-
its from the working of the mines.” The Court over-
ruled the contention, saying: “The disposal must be left 
to the discretion of Congress. And there can be no appre-
hensions of any encroachments upon state rights, by the 
creation of a numerous tenantry within their borders, as 
has been so strenuously urged in the argument.” United 
States v. Gratiot, 14 Pet. 526, 533, 538. The policy, early
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adopted and steadily pursued, of segregating mineral lands 
from other public lands and providing for leases, pointed 
to the recognition both of the full power of disposal and of 
the necessity of suitably adapting the methods of disposal 
to different sorts of property. The policy received partic-
ular emphasis following the discovery of gold in California 
in 1848.13 For example, an Act of 1866, dealing with 
grants to Nevada, declared that “in all cases lands valuable 
for mines of gold, silver, quicksilver, or copper shall be 
reserved from sale.”14 And Congress from the outset 
adopted a similar practice in reserving salt springs. Mor-
ton v. Nebraska, 21 Wall. 660, 667; Montello Salt Co. v. 
Utah, 221 U. S. 452. It was in the light of this historic 
policy that the Court held that the school grant to Utah 
by the Enabling Act of 189415 was not intended to em-
brace land known to be valuable for coal. United States 
v. Sweet, 245 U. S. 563, 572. See, also, as to the reserva-
tion and leases of oil lands, Pan American Petroleum Co. 
v. United States, 273 U. S. 456, 487.

But when Congress thus reserved mineral lands for spe-
cial disposal, can it be doubted that Congress could have 
provided for mining directly by its own agents, instead of 
giving that right to lessees on the payment of royalties?16 
Upon what ground could it be said that the Government 
could not mine its own gold, silver, coal, lead, or phos-
phates in the public domain, and dispose of them as prop-
erty belonging to the United States? That it could dis-

13 See citations of numerous statutes in United States v. Sweet, 
245 U. S. 563, 568, 569.

14 Act of July 4, 1866, c. 166, § 5, 14 Stat. 85, 86.
15 Act of July 16, 1894, c. 138, 28 Stat. 107.
16 See, as to royalties under leases “to promote the mining of coal, 

phosphate, oil, oil shale, gas, and sodium on the public domain,” the 
Act of February 25, 1920, c. 85, 41 Stat. 437. Also, as to leases of 
public lands containing potassium deposits, the Act of October 2, 
1917, c. 62, 40 Stat. 297.
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pose of its land but not of what the land contained? It 
would seem to be clear that under the same power of dis-
position which enabled the Government to lease and 
obtain profit from sales by its lessees, it could mine and 
obtain profit from its own sales.

The question is whether a more limited power of dis-
posal should be applied to the water power, convertible 
into electric energy, and to the electric energy thus pro-
duced at the Wilson Dam constructed by the Government 
in the exercise of its constitutional functions. If so, it 
must be by reason either of (1) the nature of the particu-
lar property, or (2) the character of the “surplus” dis-
posed of, or (3) the manner of disposition.

(1) That the water power and the electric energy gen-
erated at the dam arfe susceptible of disposition as prop-
erty belonging to the United States is well established. 
In the case of Green Bay Canal Co. v. Patten Paper Co., 
supra, the question was “whether the water power, inci-
dentally created by the erection and maintenance of the 
dam and canal for the purpose of navigation in Fox River” 
was “subject to control and appropriation by the United 
States, owning and operating those public works, or by 
the State of Wisconsin, within whose limits Fox River 
lies.” Id., pp. 68, 69. It appeared that, under the au-
thority of the Congress, the United States had acquired, 
by purchase from a Canal Company, title to its improve-
ment works, lands and water powers, on the Fox River, 
and that the United States had consented to the retention 
by the Canal Company of the water powers with appur-
tenances. We held that the “substantial meaning of the 
transaction was, that the United States granted to the 
Canal Company the right to continue in the possession 
and enjoyment of the water powers and the lots appur-
tenant thereto, subject to the rights and control of the 
United States as owning and operating the public works”; 
and that the method by which the arrangement was
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effected was “as efficacious as if the entire property had 
been conveyed to the United States by one deed, and the 
reserved properties had been reconveyed to the Canal 
Company by another.” Id., p. 80. We thought it clear 
that the Canal Company was “possessed of whatever 
rights to the use of this incidental water power that could 
be validly granted by the United States.” Id., p. 69. 
And in this view it was decided that so far as the “water 
powers and appurtenant lots are regarded as property,” 
the title of the Canal Company could not be controverted, 
and that it was “equally plain that the mode and extent 
of the use and enjoyment of such property by the Canal 
Company” fell within the sole control of the United 
States. See Kaukauna Water Power Co. v. Green Bay 
Canal Co., 142 U. S. 254; Green Bay Canal Co. v. Patten 
Paper Co., 173 U. S. 179.

In United States v. Chandler-Dunbar Co., 229 U. S. 53, 
the United States had condemned land in Michigan, lying 
between the St. Marys River and the ship canal strip of 
the Government, in order to improve navigation. The 
riparian owner, under revocable permits from the Secre-
tary of War, had placed in the rapids “the necessary dams, 
dykes and forebays for the purpose of controlling the 
current and using its power for commerical purposes.” 
Id., p. 68. The Act of March 3, 1909,17 authorizing the 
improvement, had revoked the permit. We said that the 
Government “had dominion over the water power of the 
rapids and falls” and could not be required to pay “any 
hypothetical additional value to a riparian owner who 
had no right to appropriate the current to his own com-
mercial use.” Id., p. 76. The Act of 1909 also authorized 
the Secretary of War to lease “any excess of water power 
which results from the conservation of the flow of the 
river, and the works which the Government may con-

” 35 Stat. c. 264, 815, 820, 821.
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struct.” “If the primary purpose is legitimate,” said the 
Court, “we can see no sound objection to leasing any 
excess of power over the needs of the Government. The 
practice is not unusual in respect to similar public works 
constructed by state governments.” Id., p. 73. Reference 
was made to the case of Kaukauna Water Power Co. v. 
Green Bay Canal Co., supra, where the Court had ob-
served in relation to a Wisconsin statute of 1848, which 
had reserved to the State the water power created by the 
dam over the Fox River:—“As there is no need of the 
surplus running to waste, there was nothing objectionable 
in permitting the State to let out the use of it to private 
parties, and thus reimburse itself for the expenses of the 
improvement.” In International Paper Co. v. United 
States, 282 U. S. 399, the Government made a war-time 
requisition of electrical power and was held bound to 
make compensation to a lessee who thereby had lost the 
use of the water to which he was entitled. The Court 
brushed aside attempted “distinctions between the taking 
of power and the taking of water rights,” saying that the 
Government intended “to take and did take the use of 
all the water power” and had exercised its power of emi-
nent domain to that end. Id., pp. 407, 408.

(2) The argument is stressed that, assuming that elec-
tric energy generated at the dam belongs to the United 
States, the Congress has authority to dispose of this 
energy only to the extent that it is a surplus necessarily 
created in the course of making munitions of war or op-
erating the works for navigation purposes; that is, that 
the remainder of the available energy must be lost or go 
to waste. We find nothing in the Constitution which 
imposes such a limitation. It is not to be deduced from 
the mere fact that the electric energy is only potentially 
available until the generators are operated. The Govern-
ment has no less right to the energy thus available by 
letting the water course over its turbines than it has
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to use the appropriate processes to reduce to possession 
other property within its control, as, for example, oil 
which it may recover from a pool beneath its lands, and 
which is reduced to possession by boring oil wells and 
otherwise might escape its grasp. See Ohio Oil Co. v. 
Indiana, 177 U. S. 190, 208. And it would hardly be 
contended that, when the Government reserves coal on 
its lands, it can mine the coal and dispose of it only for 
the purpose of heating public buildings or for other gov-
ernmental operations. Or, if the Government owns a sil-
ver mine, that it can obtain the silver only for the purpose 
of storage or coinage. Or that when the Government ex-
tracts the oil it has reserved, it has no constitutional power 
to sell it. Our decisions recognize no such restriction. 
United States v. Gratiot, 14 Pet. 526; Kansas v. Colorado, 
206 U. S. 46, 88, 89; Light v. United States, 220 U. S. 
523, 536, 537; Ruddy v. Rossi, 248 U. S. 104, 106. The 
United States owns the coal, or the silver, or the lead, 
or the oil, it obtains from its lands, and it lies in the 
discretion of the Congress, acting in the public interest, 
to determine of how much of the property it shall dispose.

We think that the same principle is applicable to elec-
tric energy. The argument pressed upon us leads to ab-
surd consequences in the denial, despite the broad terms 
of the constitutional provision, of a power of disposal 
which the public interest may imperatively require. Sup-
pose, for example, that in the erection of a dam for the 
improvement of navigation, it became necessary to de-
stroy a dam and power plant which had previously been 
erected by a private corporation engaged in the genera-
tion and distribution of energy which supplied the needs 
of neighboring communities and business enterprises. 
Would anyone say that, because the United States had 
built its own dam and plant in the exercise of its consti-
tutional functions, and had complete ownership and do-
minion over both, no power could be supplied to the com-
munities and enterprises dependent on it, not because of
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any unwillingness of the Congress to supply it, or of any 
overriding governmental need, but because there was no 
constitutional authority to furnish the supply? Or that, 
with abundant power available, which must otherwise be 
wasted, the supply to the communities and enterprises 
whose very life may be at stake must be limited to the 
slender amount of surplus unavoidably involved in the 
operation of the navigation works, because the Constitu-
tion does not permit any more energy to be generated and 
distributed? In the case of the Green Bay Canal Co., 
above cited, where the government works supplanted 
those of the Canal Company, the Court found no difficulty 
in sustaining the Government’s authority to grant to the 
Canal Company the water powers which it had previously 
enjoyed, subject, of course, to the dominant control of the 
Government. And in the case of United States v. Chan-
dler-Dunbar Co., supra, the statutory provision, to which 
the Court referred, was “that any excess of water in the 
St. Marys River at Sault Sainte Marie over and above 
the amount now or hereafter required for the uses of navi-
gation shall be leased for power purposes by the Secretary 
of War upon such terms and conditions as shall be best 
calculated in his judgment to insure the development 
thereof.” It was to the leasing, under this provision, “of 
any excess of power over the needs of the Government” 
that the Court saw no valid objection. Id., p. 73.

The decisions which petitioners cite give no support 
to their contention. Pollard v. Hagan, 3 How. 212, 
Shively v. Bowlby, 152 U. S. 1, and Port of Seattle v. 
Oregon-Washington R. Co., 255 U. S. 56, dealt with the 
title of the States to tidelands and the soil under nav-
igable waters within their borders. See Borax Consoli-
dated v. Los Angeles, 296 U. S. 10, 15. Those cases did 
not concern the dominant authority of the Federal Gov-
ernment in the interest of navigation to erect dams and 
avail itself of the incidental water power. We emphasized 
the dominant character of that authority in the case of

43927°—36----- 22
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the Green Bay Canal Co., supra, by this statement, at p. 
80: “At what points in the dam and canal the water for 
power may be withdrawn, and the quantity which can 
be treated as surplus with due regard to navigation, must 
be determined by the authority which owns and controls 
that navigation. In such matters there can be no di-
vided empire.” The case of Wisconsin v. Illinois, 278 U. S. 
367, related to the diversion by the State of Illinois of 
water from Lake Michigan through the drainage canal 
at Chicago, and the questions now before us with respect 
to the disposition of surplus energy created at a dam 
erected by the Federal Government in the performance of 
its constitutional functions were in no way involved.

(3) We come then to the question as to the validity 
of the method which has been adopted in disposing of 
the surplus energy generated at the Wilson Dam. The 
constitutional provision is silent as to the method of dis-
posing of property belonging to the United States. That 
method, of course, must be an appropriate means of dis-
position according to the nature of the property, it must 
be one adopted in the public interest as distinguished 
from private or personal ends, and we may assume that 
it must be consistent with the foundation principles of 
our dual system of government and must not be contrived 
to govern the concerns reserved to the States, See Kansas 
v. Colorado, supra. In this instance, the method of dis-
posal embraces the sale of surplus energy by the Ten-
nessee Valley Authority to the Alabama Power Company, 
the interchange of energy between the Authority and the 
Power Company, and the purchase by the Authority from 
the Power Company of certain transmission lines.

As to the mere sale of surplus energy, nothing need be 
added to what we have said as to the constitutional 
authority to dispose. The Government could lease or sell 
and fix the terms. Sales of surplus energy to the Power 
Company by the Authority continued a practice begun by 
the Government several years before. The contemplated
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interchange of energy is a form of disposition and pre-
sents no questions which are essentially different from 
those that are pertinent to sales.

The transmission lines which the Authority undertakes 
to purchase from the Power Company lead from the Wil-
son Dam to a large area within about fifty miles of the 
dam. These lines provide the means of distributing the 
electric energy, generated at the dam, to a large popula-
tion. They furnish a method of reaching a market. The 
alternative method is to sell the surplus energy at the 
dam, and the market there appears to be limited to one 
purchaser, the Alabama Power Company, and its affili-
ated interests. We know of no constitutional ground 
upon which the Federal Government can be denied the 
right to seek a wider market. We suppose that in the 
early days of mining in the West, if the Government had 
undertaken to operate a silver mine on its domain, it 
could have acquired the mules or horses and equipment 
to carry its silver to market. And the transmission lines 
for electric energy are but a facility for conveying to mar-
ket that particular sort of property, and the acquisition 
of these lines raises no different constitutional question, 
unless in some way there is an invasion of the rights re-
served to the State or to the people. We find no basis for 
concluding that the limited undertaking with the Ala-
bama Power Company amounts to such an invasion. 
Certainly, the Alabama Power Company has no constitu-
tional right to insist that it shall be the sole purchaser of 
the energy generated at the Wilson Dam; that the energy 
shall be sold to it or go to waste.

We limit our decision to the case before us, as we have 
defined it. The argument is earnestly presented that the 
Government by virtue of its ownership of the dam and 
power plant could not establish a steel mill and make and 
sell steel products, or a factory to manufacture clothing 
or shoes for the public, and thus attempt to make its
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ownership of energy, generated at its dam, a means of 
carrying on competitive commercial enterprises and thus 
drawing to the Federal Government the conduct and man-
agement of business having no relation to the purposes 
for which the Federal Government was established. The 
picture is eloquently drawn but we deem it to be irrele-
vant to the issue here. The Government is not using the 
water power at the Wilson Dam to establish any industry 
or business. It is not using the energy generated at the 
dam to manufacture commodities of any sort for the pub-
lic. The Government is disposing of the energy itself 
which simply is the mechanical energy, incidental to fall-
ing water at the dam, converted into the electric energy 
which is susceptible of transmission. The question here 
is simply as to the acquisition of the transmission lines 
as a facility for the disposal of that energy. And the 
Government rightly conceded at the bar, in substance, 
that it was without constitutional authority to acquire 
or dispose of such energy except as it comes into being in 
the operation of works constructed in the exercise of some 
power delegated to the United States. As we have said, 
these transmission lines lead directly from the dam, which 
has been lawfully constructed, and the question of the 
constitutional right of the Government to acquire or oper-
ate local or urban distribution systems is not involved. 
We express no opinion as to the validity of such an effort, 
as to the status of any other dam or power development 
in the Tennessee Valley, whether connected with or apart 
from the Wilson Dam, or as to the validity of the Ten-
nessee Valley Authority Act or of the claims made in the 
pronouncements and program of the Authority apart from 
the questions we have discussed in relation to the par-
ticular provisions of the contract of January 4, 1934, affec-
ting the Alabama Power Company.

The decree of the Circuit Court of Appeals is
Affirmed.
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Mr . Justice  Brandeis , concurring.

“Considerations of propriety, as well as long-established 
practice, demand that we refrain from passing upon the 
constitutionality of an act of Congress unless obliged to 
do so in the proper performance of our judicial function, 
when the question is raised by a party whose interests 
entitle him to raise it.” Blair v. United States, 250 U. S. 
273, 279.

I do not disagree with the conclusion on. the consti-
tutional question announced by the Chief Justice; but, 
in my opinion, the judgment of the Circuit Court of 
Appeals should be affirmed without passing upon it. The 
Government has insisted throughout the litigation that 
the plaintiffs have no standing to challenge the validity 
of the legislation. This objection to the maintenance of 
the suit is not overcome by presenting the claim in the 
form of a bill in equity and complying with formal pre-
requisites required by Equity Rule 27. The obstacle is 
not procedural. It inheres in the substantive law, in 
well settled rules of equity, and in the practice in cases 
involving the constitutionality of legislation. Upon the 
findings made by the District Court, it should have dis-
missed the bill.

From these it appears: The Alabama Power Company, 
a corporation of that State with transmission lines located 
there, has outstanding large issues of bonds, preferred 
stock, and common stock. Its officers agreed, with the 
approval of the board of directors, to sell to the Tennessee 
Valley Authority a part of these lines and incidental prop-
erty. The management thought that the transaction was 
in the interest of the company. It acted in the exercise 
of its business judgment with the utmost good faith.1

1The management explained that it was in the best interest of 
the Company to accept the offer of the Authority for the purchase 
of the transmission lines in a limited area coupled with an agreement 
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There was no showing of fraud, oppression, or gross negli-
gence. There was no showing of legal duress. There 
was no showing that the management believed that to sell 
to the Tennessee Valley Authority was in excess of the 
Company’s corporate powers, or that it was illegal because 
entered into for a forbidden purpose.

Nor is there any basis in law for the assertion that the 
contract was ultra vires of the Company. Under the law 
of Alabama, a public utility corporation may ordinarily 
sell a part of its transmission lines and incidental property 
to another such corporation if the approval of the Public 
Service Commission is obtained. The contract provided 
for securing such approval. Moreover, before the motion 
to dissolve the restraining order was denied, and before 
the hearing on the merits was concluded, the Legislature, 
by Act No. 1, approved January 24, 1935, and effective 
immediately, provided that a utility of the State may sell 
all or any of its property to the Tennessee Valley Author-
ity without the approval of the Public Service Commis-
sion or of any other state agency.

First. The substantive law. The plaintiffs who object 
own about one-three hundred and fortieth of the pre-
ferred stock. They claimed at the hearing to represent 
about one-ninth of the preferred stock; that is, less than 
one-forty-fifth in amount of all the securities outstanding. 
Their rights are not enlarged because the Tennessee Val-
ley Authority entered into the transaction pursuant to

on the part of the Authority not to sell outside of that area during 
the life of the contract. It protected the Company against possible 
entrance of the Authority into the territory in which were located 
nine-tenths of the Company’s customers, including the largest; and it 
assured the Company that so long as the latter retained its urban 
distribution systems within the territory served by the transmission 
lines, those systems would be serviced by power from Wilson Dam. 
Upon delivery of the transmission lines, the Authority agreed to pay 
the Company $1,150,000.
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an act of Congress. The fact that the bill calls for an 
enquiry into the legality of the transaction does not over-
come the obstacle that ordinarily stockholders have no 
standing to interfere with the management. Mere belief 
that corporate action, taken or contemplated, is illegal 
gives the stockholder no greater right to interfere than 
is possessed by any other citizen. Stockholders are not 
guardians of the public. The function of guarding the 
public against acts deemed illegal rests with the public 
officials.

Within recognized limits, stockholders may invoke the 
judicial remedy to enjoin acts of the management which 
threaten their property interest. But they cannot secure 
the aid of a court to correct what appear to them to be 
mistakes of judgment on the part of the officers. Courts 
may not interfere with the management of the corpora-
tion, unless there is bad faith, disregard of the relative 
rights of its members, or other action seriously threaten-
ing their property rights. This rule applies whether the 
mistake is due to error of fact or of law, or merely to bad 
business judgment. It applies, among other things, 
where the mistake alleged is the refusal to assert a seem-
ingly clear cause of action, or the compromise of it. 
United Copper Securities Co. v. Amalgamated Copper Co., 
244 U. S. 261, 263-264. If a stockholder could compel 
the officers to enforce every legal right, courts, instead of 
chosen officers, would be the arbiters of the corporation’s 
fate.

In Hawes v. Oakland, 104 U. S. 450, 462, a common 
stockholder sought, to enjoin the Contra Costa Water-
works Company from permitting the City of Oakland to 
take without compensation water in excess of that to 
which it was legally entitled. This Court, in affirming 
dismissal of the bill, said: “It may be the exercise of the 
highest wisdom to let the city use the water in the man-
ner complained of. The directors are better able to act
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understandingly on this subject than a stockholder resid-
ing in New York. The great body of the stockholders 
residing in Oakland or other places in California may take 
this view of it, and be content to abide by the action of 
their directors. If this be so, is a bitter litigation with 
the city to be conducted by one stockholder for the cor-
poration and all other stockholders, because the amount 
of his dividends is diminished?”

In Corbus v. Alaska Treadwell Gold Mining Co., 187 
U. S. 455, 463, a suit by a common stockholder to enjoin 
payment of an Alaska license tax alleged to be illegal, the 
Court said: “The directors represent all the stockholders 
and are presumed to act honestly and according to their 
best judgment for the interests of all. Their judgment 
as to any matter lawfully confided to their discretion may 
not lightly be challenged by any stockholder or at his in-
stance submitted for review to a court of equity. The 
directors may sometimes properly waive a legal right 
vested in the corporation in the belief that its best inter-
ests will be promoted by not insisting on such right. They 
may regard the expense of enforcing the right or the fur-
therance of the general business of the corporation in 
determining whether to waive or insist upon the right. 
And a court of equity may not be called upon at the ap-
peal of any single stockholder to compel the directors or 
the corporation to enforce every right which it may pos-
sess, irrespective of other considerations. It is not a tri-
fling thing for a stockholder to attempt to coerce the 
directors of a corporation to an act which their judgment 
does not approve, or to substitute his judgment for 
theirs.”2

Second. The equity practice. Even where property 
rights of stockholders are alleged to be violated by the 
management, stockholders seeking an injunction must

2 See also Samuel v. Holladay, 21 Fed. Cas. No. 12,288, pp. 306, 
311-312.
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b.ear the burden of showing danger of irreparable injury, 
as do others who seek that equitable relief. In the case 
at bar the burden of making such proof was a peculiarly 
heavy one. The plaintiffs, being preferred stockholders, 
have but a limited interest in the enterprise, resembling, 
in this respect, that of a bondholder in contradistinction 
to that of a common stockholder. Acts may be innocuous 
to the preferred which conceivably might injure common 
stockholders. There was no finding that the property 
interests of the plaintiffs were imperiled by the transac-
tion in question; and the record is barren of evidence on 
which any such finding could have been made.

Third. The practice in constitutional cases. The fact 
that it would be convenient for the parties and the public 
to have promptly decided whether the legislation assailed 
is valid, cannot justify a departure from these settled 
rules of corporate law and established principles of equity 
practice. On the contrary, the fact that such is the nature 
of the enquiry proposed should deepen the reluctance of 
courts to entertain the stockholder’s suit. “It must be 
evident to any one that the power to declare a legislative 
enactment void is one which the judge, conscious of the 
fallibility of the human judgment, will shrink from exer-
cising in any case where he can conscientiously and with 
due regard to duty and official oath decline the respon-
sibility.”—1 Cooley, Constitutional Limitations (Sth 
ed.), p. 332.

The Court has frequently called attention to the “great 
gravity and delicacy” of its function in passing upon the 
validity of an act of Congress;3 and has restricted exercise 
of this function by rigid insistence that the jurisdiction 
of federal courts is limited to actilal cases and contro-
versies; and that they have no power to give advisory

8E. g., Miller, J., in Ex parte Garland, 4 Wall. 333, 382; Hepburn 
v. Griswold, 8 Wall. 603, 610; Adkins v. Children’s Hospital, 261 U. S. 
525, 544; Holmes, J., in Blodgett v. Holden, 275 U. S. 142, 147-148.
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opinions.4 On this ground it has in recent years ordered 
the dismissal of several suits challenging the constitu-
tionality of important acts of Congress. In Texas v. In-
terstate Commerce Comm’n, 258 U. S. 158, 162, the va-
lidity of Titles III and IV of the Transportation Act of 
1920. In New Jersey v. Sargent, 269 U. S. 328, the va-
lidity of parts of the Federal Water Power Act. In 
Arizona v. California, 283 U. S. 423, the validity of the 
Boulder Canyon Project Act. Compare United States v. 
West Virginia, 295 U. S. 463, involving the Federal Water 
Power Act, and Liberty Warehouse Co. v. Grannis, 273 
U. S. 70, where this Court affirmed the dismissal of a 
suit to test the validity of a Kentucky statute concerning 
the sale of tobacco; also Massachusetts State Grange v. 
Benton, 272 U. S. 525.

The Court developed, for its own governance in the 
cases confessedly within its jurisdiction, a series of rules 
under which it has avoided passing upon a large part of 
all the constitutional questions pressed upon it for deci-
sion. They are:

1. The Court will not pass upon the constitutionality 
of legislation in a friendly, non-adversary, proceeding, 
declining because to decide such questions “is legitimate 
only in the last resort, and as a necessity in the determi-
nation of real, earnest and vital controversy between in-
dividuals. It never was the thought that, by means of a 
friendly suit, a party beaten in the legislature could trans-
fer to the courts an inquiry as to the constitutionality of 
the legislative act.” Chicago & Grand Trunk Ry. v. Well-
man, 143 U. S. 339, 345. Compare Lord v. Veazie, 8 How. 
251; Atherton Mills v. Johnston, 259 U. S. 13, 15.

2. The Court will not “anticipate a question of consti-
tutional law in advance of the necessity of deciding it.”

4E. g., Hayburn’s Case, 2 Dall. 409; United States v. Ferreira, 13 
How. 40; Gordon v. United States, 2 Wall. 561, 117 U. S. 697; Musk-
rat v. United States, 219 U. S. 346; Willing v. Chicago Auditorium 
Assn., 277 U. S. 274.
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Liverpool, N. Y. & P. S. S. Co. v. Emigration Commis-
sioners, 113 U. S. 33, 39;5 Abrams v. Van Schaick, 293 
U. S. 188; Wilshire Oil Co. v. United States, 295 U. S. 100. 
“It is not the habit of the Court to decide questions of a 
constitutional nature unless absolutely necessary to a 
decision of the case.” Burton v. United States, 196 U. S. 
283, 295.

3. The Court will not “formulate a rule of constitu-
tional law broader than is required by the precise facts to 
which it is to be applied.” Liverpool, N. Y. & P. S. S. Co. 
v. Emigration Commissioners, supra. Compare Ham-
mond v. Schappi Bus Line, 27b U. S. 164, 169-172.

4. The Court will not pass upon a constitutional ques-
tion although properly presented by the record, if there 
is also present some other ground upon which the case 
may be disposed of. This rule has found most varied ap-
plication. Thus, if a case can be decided on either of two 
grounds, one involving a constitutional question, the other 
a question of statutory construction or general law, the 
Court will decide only the latter. Siler v. Louisville & 
Nashville R. Co., 213 U. S. 175, 191; Light v. United 
States, 220 U. S. 523, 538. Appeals from the highest court 
of a state challenging its decision of a question under the 
Federal Constitution are frequently dismissed because the 
judgment can be sustained on an independent state 
ground. Berea College v. Kentucky, 211 U. S. 45, 53.

5. The Court will not pass upon the validity of a stat-
ute upon complaint of one who fails to show that he is 
injured by its operation. Tyler v. The Judges, 179 U.6

BE. g., Ex parte Randolph, 20 Fed. Cas. No. 11,558, pp. 242, 254; 
Charles River Bridge v. Warren Bridge, 11 Pet. 420, 553; Trade- 
Mark Cases, 100 U. S. 82, 96; Arizona v. California, 283 U. S. 423, 
462-464.

6E. g., Hatch v. Reardon, 204 U. S. 152, 160-161; Corporation 
Commission v. Lowe, 281 U. S. 431, 438; Heald v. District of Co-
lumbia, 259 U. S. 114, 123; Sprout v. South Bend, 277 U. S. 163, 
167; Concordia Fire Insurance Co. v. Illinois, 292 U. S. 535, 547.
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S. 405; Hendrick v. Maryland, 235 U. S. 610, 621. Among 
the many applications of this rule, none is more striking 
than the denial of the right of challenge to one who lacks 
a personal or property right. Thus, the challenge by a 
public official interested only in the performance of his 
official duty will not be entertained. Columbus & Green-
ville Ry. v. Miller, 283 U. S. 96, 99-100. In Fairchild v. 
Hughes, 258 U. S. 126, the Court affirmed the dismissal 
of a suit brought by a citizen who sought to have the 
Nineteenth Amendment declared unconstitutional. In 
Massachusetts v. Mellon, 262 U. S. 447, the challenge of 
the federal Maternity Act was not entertained although 
made by the Commonwealth on behalf of all its 
citizens.

6. The Court will not pass upon the constitutionality 
of a statute at the instance of one who has availed him-
self of its benefits. Great Falls Mfg. Co. v. Attorney 
General, 124 U. S. 581; Wall v. Parrot Silver <& Copper 
Co., 244 U. S. 407, 411-412; St. Louis Malleable Casting 
Co. v. Prendergast Construction Co., 260 U. S. 469.

7

7. “When the validity of an act of the Congress is drawn 
in question, and even if a serious doubt of constitutional-
ity is raised, it is a cardinal principle that this Court will 
first ascertain whether a construction of the statute is 
fairly possible by which the question may be avoided.” 
Crowell v. Benson, 285 U. S. 22, 62.8

7 Compare Electric Co. v. Dow, 166 U. S. 489; Pierce v. Somerset 
Ry., 171 U. S. 641, 648; Leonard v. Vicksburg, S. & P. R. Co., 198 
U. S. 416, 422.

8E. g., United States v. Delaware & Hudson Co., 213 U. 8. 366, 
407-408; United States v. Jin Fuey Moy, 241 U. S. 394, 401; 
Baender v. Barnett, 255 U. S. 224; Texas v. Eastern Texas R. Co., 
258 U. S. 204, 217; Panama R. Co. v. Johnson, 264 U. S. 375, 390; 
Linder v. United States, 268 U. S. 5, 17-18; Missouri Pacific R. Co. 
v. Boone, 270 U. S. 466, 471-472; Richmond Screw Anchor Co. v. 
United States, 275 U. S. 331, 346; Blodgett v. Holden, 275 U. S. 142, 
148; Lucas v. Alexander, 279 U. S. 573, 577; Interstate Commerce 
Comm’n v, Oregon-Washington R. & N. Co., 288 U. 8. 14, 40.
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Fourth. I am aware that, on several occasions, this 
Court passed upon important constitutional questions 
which were presented in stockholders’ suits bearing a su-
perficial resemblance to that now before us. But in none 
of those cases was the question presented under circum-
stances similar to those at bar. In none, were the plain-
tiffs preferred stockholders. In some, the Court dealt 
largely with questions of federal jurisdiction and collu-
sion. In most, the propriety of considering the constitu-
tional question was not challenged by any party. In 
most, the statute challenged imposed a burden upon the 
corporation and penalties for failure to discharge it; 
whereas the Tennessee Valley Authority Act imposed no 
obligation upon the Alabama Power Company, and under 
the contract it received a valuable consideration. Among 
other things, the Authority agreed not to sell outside the 
area covered by the contract, and thus preserved the cor-
poration against possible serious competition. The effect 
of this agreement was equivalent to a compromise of a 
doubtful cause of action. Certainly, the alleged invalid-
ity of the Tennessee Valley Authority Act was not a mat-
ter so clear as to make compromise illegitimate. These 
circumstances present features differentiating the case at 
bar from all the cases in which stockholders have been 
held entitled to have this Court pass upon the constitu-
tionality of a statute which the directors had refused to 
challenge. The cases commonly cited are these:9

Dodge v. Woolsey, 18 How. 331, 341-346, was a suit 
brought by a common stockholder to enjoin a breach of 
trust by the directors which, if submitted to, would se-
riously injure the plaintiff. The Court drew clearly the 
distinction between “an error of judgment” and a breach

“Others are Memphis v. Dean, 8 Wall. 64, 73; Smyth v. Ames, 
169 U. S. 466, 515—518; Corbus v. Alaska Treadwell Gold Mining 
Co., 187 U. S. 455; Ex parte Young, 209 U. S. 123, 143; Delaware 
& Hudson Co. v. Albany & Susquehanna R. Co., 213 U. S. 435; 
Wathen v. Jackson Oil & Refining' Co., 235 U. S. 635.
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of duty; declared that it could not interfere if there was 
only an error of judgment; held that on the facts the 
threatened action of the directors would be a breach of 
trust; and pointed to the serious injury necessarily re-
sulting therefrom to the plaintiff.10

Greenwood v. Freight Co., 105 U. S. 13, 15-16, was a 
suit brought by a common stockholder to enjoin the en-
forcement of a statute alleged to be unconstitutional as 
repealing the corporation’s charter. The Court said: “It 
is sufficient to say that this bill presents so strong a case 
of the total destruction of the corporate existence . . . 
that we think the complainant as a stockholder comes 
within the rule . . . which authorizes a shareholder to 
maintain a suit to prevent such a disaster, where the 
corporation peremptorily refuses to move in the matter.”

Pollock v. Farmers’ Loan & Trust Co., 157 U. S. 429, 
553-554, was a suit brought by a common stockholder 
to enjoin a breach of trust by paying voluntarily a tax 
which was said to be illegal. The stockholder’s, substan-
tive right to object was not challenged. The question 
raised was that of equity jurisdiction. The allegation of 
threatened irreparable damage to the corporation and

10 The resolution of the directors (p. 340) was this: “Resolved, 
that we fully concur in the views expressed in said letter as to the 
illegality of the tax therein named, and believe it to be in no way 
binding upon the bank; but, in consideration of the many obstacles 
in the way of testing the law in the courts of the State, we cannot 
consent to take the action which we are called upon to take, but 
must leave the said Kiernan to pursue such measures as he may deem 
best in the premises.” Referring to Dodge v. Woolsey, the Court 
pointed out in Hawes v. Oakland, 104 U. S. 450, 459: “As the law 
then stood there was no means by which the bank, being a citizen of 
the same State with Dodge, the tax-collector, could bring into a 
court of the United States the right which it asserted under the 
Constitution, to be relieved of the tax in question, except by writ 
of error to a State court from the Supreme Court of the United 
States.”
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to the plaintiff was admitted. The Court said: “The ob-
jection of adequate remedy at law was not raised below, 
nor is it now raised by appellees, if it could be enter-
tained at all at this stage of the proceedings; and, so far 
as it was within the power of the government to do so, 
the question of jurisdiction, for the purposes of the case, 
was explicitly waived on the argument. . . . Under these 
circumstances, we should not be justified in declining to 
proceed to judgment upon the merits.” The jurisdic-
tional issue discussed in the dissent (157 U. S. at 608-612) 
was the effect of R. S. § 3224.

Cotting v. Kansas City Stock Yards Co., 183 U. S. 79, 
113, was a suit brought by a common stockholder to en-
join enforcement of a rate statute alleged to be uncon-
stitutional against which the directors refused to protect 
the corporation. It was alleged and found that its en-
forcement would subject the company to great and irrep-
arable loss. The serious contention concerning juris-
diction was, as stated by Mr. Justice Brewer, whether a 
suit lay against the Attorney General of the State. Of 
the jurisdiction of the suit “as one involving a controversy 
between the stockholders and the corporation and its 
officers, no serious question is made.”

Chicago v. Mills, 204 U. S. 321, was a suit brought by 
a common stockholder of the People’s Gas, Light and 
Coke Company to enjoin enforcement of an ordinance 
alleged to be illegal. The sole question before this Court 
was whether the federal court had jurisdiction. That 
question raised an issue of fact. This Court in affirming 
the judgment below said (p. 331): “Upon the whole rec-
ord we agree with the Circuit Court that the testimony 
does not disclose that the jurisdiction of the Federal court 
was collusively and fraudulently invoked. . . .”

Brushaber v. Union Pacific R. Co., 240 U. S. 1, 9-10, 
was a suit brought by a common stockholder to restrain 
the corporation from voluntarily paying a tax alleged to
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be invalid. As stated by plaintiff’s counsel: “The con-
tention is—and this is the only objection that is made to 
the suit—that it seeks to do indirectly what the Revised 
Statutes [§ 3224] have said shall not be done; namely, en-
join the collection of a tax.” The Court, assuming that 
the averments were identical with those in the Pollock 
case, declared that the right of the stockholder to sue 
was clear.

Smith v. Kansas City Title & Trust Co., 255 U. S. 180, 
199-202, was a suit brought by a common stockholder to 
enjoin investment by the company in bonds issued under 
the Federal Farm Loan Act. Neither the parties, nor the 
government which filed briefs as amicus, made any ob-
jection to the jurisdiction. But as both parties were citi-
zens of Missouri, the Court raised, and considered fully, 
the question whether there was federal jurisdiction under 
§ 24 of the Judicial Code. It was on this question that 
Mr. Justice Holmes and Mr. Justice McReynolds dis-
sented. The Court held that there was federal jurisdic-
tion; and upon averments of the bill, assumed to be ade-
quate, sustained the right of the stockholder to invoke 
the equitable remedy on the authority of the Brushaber 
and Pollock cases.

Hill v. Wallace, 259 U. S. 44, 60-63, was a suit by mem-
bers of the Board of Trade of Chicago to restrain enforce-
ment of the Future Trading Act, alleged to be uncon-
stitutional. The Court held that the averments of the 
bill, which included allegations of irreparable injury, 
stated “sufficient equitable grounds to justify granting the 
relief” on the cases above cited.

If, or in so far as, any of the cases discussed may be 
deemed authority for sustaining this bill, they should now 
be disapproved. This Court, while recognizing the sound-
ness of the rule of stare decisis where appropriate, has not 
hesitated to overrule earlier decisions shown, upon fuller
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consideration, to be erroneous.11 Our present keener 
appreciation of the wisdom of limiting our decisions rig-
idly to questions essential to the disposition of the case 
before the court is evidenced by United States v. Hastings, 
296 U. S. 188, decided at this term. There, we overruled 
United States v. Stevenson, 215 U. S. 190,195, long a con-
trolling authority on the Criminal Appeals Act.

Fifth. If the Company ever had a right to challenge 
the transaction with the Tennessee Valley Authority, its 
right had been lost by estoppel before this suit was begun; 
and as it is the Company’s right which plaintiffs seek to 
enforce, they also are necessarily estopped. The Ten-
nessee Valley Authority Act became a law on May 18, 
1933. Between that date and January, 1934, the Com-
pany and its associates purchased approximately 230,000,- 
000 kwh electric energy at Wilson Dam. Under the con-
tract of January 4, 1934, which is here assailed, continued 
purchase of Wilson Dam power was provided for and 
made; and the Authority has acted in other matters in 
reliance on the contract. In May, 1934, the Company 
applied to the Alabama Public Service Commission for 
approval of the transfers provided for in the contract; 
and on June 1, 1934, the Commission made in general 
terms its finding that the proposed sale of the properties 
was consistent with the public interest. Moreover, the 
plaintiffs in their own right are estopped by their long 
inaction. Although widespread publicity was given to 
the negotiations for the contract and to these later pro- *

nA notable recent example is Humphrey's Executor v. United 
States, 295 U. S. 602, which limited (p. 626 et seq.) Myers v. United 
States, 272 U. S. 52, disapproving important statements in the opin-
ion. For lists of decisions of this Court later overruled, see Burnet v. 
Coronado Oil & Gas Co., 285 U. S. 393, 406-409; Malcolm Sharp, 
Movement in Supreme Court Adjudication—A Study of Modified and 
Overruled Decisions, 46 Harv. L. Rev. 361, 593, 795.

43927°—36------ 23
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ceedings, the plaintiffs made no protest until August 7, 
1934; and did not begin this suit until more than eight 
months after the execution of the contract. Others—cer-
tain ice and coal companies who thought they would 
suffer as competitors—appeared before the Commission 
in opposition to the action of the Authority; and appar-
ently they are now contributing to the expenses of this 
litigation.

Sixth. Even where by the substantive law stockholders 
have a standing to challenge the validity of legislation 
under which the management of a corporation is acting, 
courts should, in the exercise of their discretion, refuse an 
injunction unless the alleged invalidity is clear. This 
would seem to follow as a corollary of the long established 
presumption in favor of the constitutionality of a statute.

Mr. Justice Iredell said, as early as 1798, in Calder v. 
Bull, 3 Dall. 386, 399: “If any act of Congress, or of the 
Legislature of a state, violates those constitutional provi-
sions, it is unquestionably void; though, I admit, that as 
the authority to declare it void is of a delicate and awful 
nature, the Court will never resort to that authority, but 
in a clear and urgent case.”

Mr. Chief Justice Marshall said, in Dartmouth College 
v. Woodward, 4 Wheat. 518,625: “On more than one occa-
sion, this Court has expressed the cautious circumspection 
with which it approaches the consideration of such ques-
tions; and has declared, that, in no doubtful case, would 
it pronounce a legislative act to be contrary to the con-
stitution.” 12

12 In 1811, Chief Justice Tilghman of the Supreme Court of Penn-
sylvania, while asserting the power of the court to hold laws un-
constitutional, but declining to exercise it in a particular case, stated 
the practice as follows: ‘Tor weighty reasons, it has been assumed as 
a principle in constitutional construction by the Supreme Court of 
the United States, by this court, and every other court of reputa-
tion in the United States, that an Act of the legislature is not to be 
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Mr. Justice Washington said, in Ogden v. Saunders, 12 
Wheat. 213, 270: “But if I could rest my opinion in 
favor of the constitutionality of the law on which the 
question arises, on no other ground than this doubt so 
felt and acknowledged, that alone would, in my estima-
tion, be a satisfactory vindication of it. It is but a decent 
respect due to the wisdom, the integrity, and the patriot-
ism of the legislative body, by which any law is passed, 
to presume in favor of its validity, until its violation of 
the constitution is proved beyond all reasonable doubt. 
This has always been the language of this Court, when 
that subject has called for its decision; and I know that 
it expresses the honest sentiments of each and every 
member of this bench.”

Mr. Chief Justice Waite said in the Sinking-Fund Cases, 
99 U. S. 700, 718: “This declaration [that an act of Con-
gress is unconstitutional] should never be made except in 
a clear case. Every possible presumption is in favor of 
the validity of a statute, and this continues until the 
contrary is shown beyond a rational doubt. One branch 
of the government cannot encroach on the domain of an-
other without danger. The safety of our institutions 
depends in no small degree on a strict observance of this 
salutary rule.”

The challenge of the power of the Tennessee Valley 
Authority rests wholly upon the claim that the act of

declared void, unless the violation of the constitution is so manifest as 
to leave no room for reasonable doubt.” James B. Thayer, after 
quoting the passage in The Origin and Scope of the American Doctrine 
of Constitutional Law, 7 Harv. Law Review 129, 140, called atten-
tion (p. 144) to “a remark of Judge Cooley, to the effect that one 
who is a member of a legislature may vote against a measure as 
being, in his judgment, unconstitutional; and, being subsequently 
placed on the bench, when this measure having been passed by the 
legislature in spite of his opposition, comes before him judicially, may 
there find it his duty, although he has in no degree changed his 
opinion, to declare it constitutional.”
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Congress which authorized the contract is unconstitu-
tional. As the opinions of this Court and of the Circuit 
Court of Appeals show, that claim was not a matter “be-
yond peradventure clear.” The challenge of the validity 
of the Act is made on an application for an injunction— 
a proceeding in which the court is required to exercise 
its judicial discretion. In proceedings for a mandamus, 
where, also, the remedy is granted not as a matter of 
right but in the exercise of a sound judicial discretion, 
Duncan Townsite Co. v. Lane, 245 U. S. 308, 311-312, 
courts decline to enter upon the enquiry when there is a 
serious doubt as to the existence of the right or duty 
sought to be enforced. As was said in United States v. 
Interstate Commerce Comm’n, 294 U. S. 50, 63: “Where 
the matter is not beyond peradyenture clear we have 
invariably refused the writ [of mandamus], even though 
the question were one of law as to the extent of the statu-
tory power of an administrative officer or body.” A 
fortiori this rule should have been applied here where the 
power challenged is that of Congress under the Con-
stitution.

Mr . Justi ce  Stone , Mr . Justi ce  Roberts , and Mr . 
Justice  Cardozo  join in this opinion.

Separate opinion of Mr . Just ice  Mc Reyno lds .

Considering the consistent rulings of this court through 
many years, it is not difficult for me to conclude that 
petitioners have presented a justiciable controversy which 
we must decide. In Smith v. Kansas City Title Co., 255 
U. S. 180, the grounds for jurisdiction were far less sub-
stantial than those here disclosed. We may not with pro-
priety avoid disiagreeable duties by lightly forsaking long 
respected precedents and established practice.

Nor do I find serious difficulty with the notion that the 
United States, by proper means and for legitimate ends,
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may dispose of water power or electricity honestly de-
veloped in connection with permissible improvement of 
navigable waters. But the means employed to that end 
must be reasonably appropriate in the circumstances. 
Under pretense of exercising granted power, they may not 
in fact undertake something not intrusted to them. 
Their mere ownership, e. g., of an iron mine would hardly 
permit the construction of smelting works followed by 
entry into the business of manufacturing and selling hard-
ware, albeit the ore could thus be disposed of, private 
dealers discomfited and artificial prices publicized. Here, 
therefore, we should consider the truth of petitioners’ 
charge that, while pretending to act within their powers 
to improve navigation, the United States, through corpo-
rate agencies, are really seeking to accomplish what they 
have no right to undertake—the business of developing, 
distributing and selling electric power. If the record sus-
tains this charge, we ought so to declare and decree 
accordingly.

The Circuit Court of Appeals took too narrow a view 
of the purpose and effect of the contract of January 4, 
1934. That went far beyond the mere acquisition of 
transmission lines for proper use in disposing of power 
legitimately developed. Like all contracts, it must be 
considered as a whole, illumined by surrounding circum-
stances. Especial attention should be given to the delib-
erately announced purpose of Directors, clothed with ex-
traordinary discretion and supplied with enormous sums 
of money. With $50,000,000 at their command they 
started out to gain control of the electrical business in 
large areas and to dictate sale prices. The power at Wil-
son Dam was the instrumentality seized upon for carrying 
the plan into effect.

While our primary concern is with this contract, it 
cannot be regarded as a mere isolated effort to dispose of 
property. And certainly to consider only those provisions
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which directly relate to Alabama Power Company is not 
permissible. We must give attention to the whole trans-
action—its antecedents, purpose and effect—as well as 
the terms employed.

No abstract question is before us; on the contrary, the 
matter is of enormous practical importance to petition-
ers—their whole investment is at stake. Properly under-
stood, the pronouncements, policies and program of the 
Authority illuminate the action taken. They help to re-
veal the serious interference with the petitioners’ rights. 
Their property was in danger of complete destruction 
under a considered program commenced by an agency of 
the National Government with vast resources subject to 
its discretion and backed by other agencies likewise in-
trusted with discretionary use of huge sums. The threat 
of competition by such an opponent was appalling. The 
will to prevail was evident. No private concern could 
reasonably hope to withstand such force.

The Tennessee River, with headwaters in West Virginia 
and North Carolina, crosses Tennessee on a southwesterly 
course, enters Alabama near Chattanooga, and flows west-
erly across the northern part of that State to the north-
east corner of Mississippi. There it turns northward, 
passes through Tennessee and Kentucky, and empties into 
the Ohio forty miles above Cairo. The total length is 
nine hundred miles; the drainage basin approximates 
forty thousand square miles. The volume of water is 
extremely variable; commercial navigation is of moderate 
importance.

At Muscle Shoals, near Florence, Alabama (twenty 
miles east of the Mississippi line and fifteen south of 
Tennessee), a succession of falls constitutes serious inter-
ference with navigation; also presents possibilities for de-
velopment of power on a large scale. During and imme-
diately after the World War, a great dam was constructed 
there by the United States, intended primarily for genera-
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tion of power. Production of electricity soon commenced. 
Some of this was devoted to governmental purposes; 
much was sold, delivery being made at or near the dam.

During the last thirty years, several corporations have 
been engaged in the growing business of developing elec-
tric energy and distributing this to customers over a 
network of interconnected lines extending throughout 
Tennessee, Georgia, Alabama and Mississippi. At great 
expense they gradually built up extensive businesses and 
acquired properties of very large value. All operated 
under state supervision. Through stock ownership or 
otherwise, they came under general control of the Com-
monwealth & Southern Corporation. Among the asso-
ciates were the Alabama Power Company which serviced 
Alabama; the Mississippi Company which serviced Mis-
sissippi; and the Tennessee Company which operated 
in eastern Tennessee. Huge sums were invested in these 
enterprises by thousands of persons in many states. Ap-
parently, the companies were diligently developing their 
several systems and responding to the demands of the 
territories which they covered.

In 1933, operations began under an imposing program 
for somewhat improving Tennessee River navigation and 
especially for developing the water power along its whole 
course at public expense. This plan involved conver-
sion of water power into electricity for wide distribution 
throughout the valley and adjacent territory. Its devel-
opment was intrusted to the Tennessee Valley Authority, 
a federal corporation wholly controlled by the United 
States. This promptly took over the Wilson Dam and 
began work upon the Wheeler Dam, twenty miles up the 
River, and the Pickwick Dam, some forty miles lower 
down. Also it commenced construction of Norris Dam 
across Clinch River, a branch of the Tennessee, two hun-
dred miles above the Wilson Dam. All these, with prob-
able additions, were to be connected by transmission wires,



360 OCTOBER TERM, 1935.

Mc Rey no ld s , J., dissenting. 297 U.S.

and electric energy distributed from them to millions of 
people in many states. Public service corporations were 
to be brought to terms or put out of business. At least 
$75,000,000 of public funds was early appropriated for 
expenditure by the Directors; and other governmental 
agencies in control of vast sums were ready to lend aid.

Readily to understand the issues now before us, one 
must be mindful of these circumstances.

The trial court made findings of fact which fill more 
than sixty printed pages. They are not controverted and 
for present purposes are accepted; upon them the cause 
stands for decision. They are much quoted below. 
Plainly they indicate, and that court, in effect, declared, 
the contract of January 4th was a deliberate step into a 
forbidden field, taken with definite purpose to continue 
the trespass.

Nothing suggests either necessity or desirability of en-
tering into this agreement solely to obtain solvent cus-
tomers willing to pay full value for all surplus power gen-
erated at Wilson Dam. Apparently, there was ample 
opportunity for such sales, deliveries to be made at or 
near the dam. No attempt was made to show otherwise. 
The definite end in view was something other than 
orderly disposition.

The Authority’s Answer to the Complaint is little more 
than a series of denials. It does not even allege that the 
contract of January 4th was necessary for ready disposal 
of power; or that thereby better prices could be obtained; 
or that no buyer was ready, able and willing to take at the 
dam for full value; or that the Board expected to derive 
adequate return from the business to be acquired. No 
sort of explanation of the contract is presented—why it 
was entered into or whether profitable use probably could 
be made of the property. And I find in the Authority’s 
brief no serious attempt to justify the purchases because 
necessary or in fact an advantageous method for dispos-



ASHWANDER v. VALLEY AUTHORITY. 361

288 Mc Rey no ld s , J., dissenting.

ing of property. Nothing in the findings lends support 
to any such view.

The record leaves no room for reasonable doubt that 
the primary purpose was to put the Federal Government 
into the business of distributing and selling electric power 
throughout certain large districts, to expel the power com-
panies which had long serviced them, and to control the 
market therein. A government instrumentality had en-
tered upon a pretentious scheme to provide a “yardstick” 
of the fairness of rates charged by private owners, and to 
attain “no less a goal than the electrification of America.” 
“When we carry this program into every town and city 
and village, and every farm throughout the country, we 
will have written the greatest chapter in the economic, 
industrial and social development of America.” Any rea-
sonable doubt concerning the purpose and result of the 
Contract of January 4th or of the design of the Authority 
should be dispelled by examination of its Reports for 
1934 and 1935.*

*From the Annual Report, T. V. A. Board for 1934, pp. 23, 24, 
25, 26, 27, and 28.

To provide a workable and economic basis of operations, the Au-
thority plans initially to serve certain definite regions and to develop 
its program in those areas before going outside.

The initial areas selected by the Authority may be roughly de-
scribed as (a) the region immediately proximate to the route of the 
transmission line soon to be constructed by the Authority between 
Muscle Shoals and the site of Norris Dam; (b) the region in proximity 
to Muscle Shoals, including northern Alabama and northeastern 
Mississippi; and (c) the region in the proximity of Norris Dam 
(the new source of power to be constructed by the Authority on the 
Clinch River in northeast Tennessee).

At a later stage in the development it is contemplated to include, 
roughly, the drainage area of the Tennessee River in Kentucky, A 1a- 
bama, Georgia, and North Carolina, and that part of Tennessee which 
lies east of the west margin of the Tennessee drainage area.

To make the area a workable one and a fair measure of public 
ownership, it should include several cities of substantial size (such as 
Chattanooga and Knoxville) and, ultimately, at least one city of more 
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“The conception was to establish an independent net-
work comparable in all respects with the electric utility 
system serving the area, with which TVA sought to estab-
lish interchange arrangements, both as outlets for its

than a quarter million, within transmission distance, such as Bir-
mingham, Memphis, Atlanta, or Louisville.

While it is the Authority’s present intention to develop its power 
program in the above-described territory before considering going out-
side, the Authority may go outside the area if there are substantial 
changes in general conditions, facts, or governmental policy, which 
would necessarily require a change in this policy of regional develop-
ment, or if the privately owned utilities in the area do not co-
operate in the working out of the program.

The Authority entered into a 5-year contract on January 4, 1934, 
with the Commonwealth & Southern Corporation and its Alabama, 
Tennessee, Georgia, and Mississippi subsidiaries. The contract 
covered options to purchase electric properties in certain counties of 
Alabama, Mississippi, and Tennessee, the sale of distribution systems 
to municipalities in these counties, restrictions on territorial expan-
sion by the contracting parties, the interchange of power, and other 
matters.

Alabama properties.—All of the low-tension (44,000 volts or lower) 
transmission lines, substations, rural lines, and rural distribution sys-
tems of the Alabama Power Co., in the counties of Lauderdale, Col-
bert, Lawrence, Limestone, and Morgan (except the Hulaco area), 
were included in the contract; also those in the north half of Franklin 
County, including the town of Red Bay, and the territory in the 
northern part of Cullman County served by a line of the Alabama 
Power Co. extending south from Decatur. The price of these prop-
erties was set at $1,101,256. The purchase had not been completed at 
the end of the fiscal year.

The power company agreed to attempt to sell the local distribution 
systems in the above counties to the respective municipalities, the 
Authority reserving the right to serve them if sales were not con-
summated within 3 months of bona fide negotiation and effort. Be-
cause of the failure of any [many] of the municipalities in northern 
Alabama to consummate negotiations for the purchase of the dis-
tribution systems serving them, the Authority entered into negotia-
tions for the direct purchase of these distribution systems, but a 
purchase contract had not been completed on June 30.

Mississippi properties.—The contract covered all of the properties 
of the Mississippi Power Co. in the counties of Pontotoc, Lee, Ita-
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own power and to use existing systems as a stand-by or 
back-up service.”

“The TVA plan as conceived and in process of execu-
tion contemplates complete and exclusive control and 
jurisdiction over all power sites on the Tennessee River

wamba, Union, Benton, Tippah, Prentiss, Tishomingo, and Alcorn, 
except a dam site on the Tennessee River in Tishomingo County. The 
purchase price was $850,000. The purchase was completed and deliv-
ery was accepted on June 1, 1934.

The transmission and generation facilities acquired in Mississippi 
and to be retained as part of the Authority’s system include the 
following:
44,000-volt transmission lines................................................. miles 63
44,000-volt substations.................................................  6
22,000-volt transmission lines............................................... miles 45
22,000-volt substations...................................................................... 4
Tupelo steam stand-by generating plant... .Kilovolt-amperes 4,374 
Corinth steam stand-by generating plant........ do 2,225
Blue Mountain Diesel generating plant.......... do 150
Myrtle Diesel generating plant.......................... do 75

Part of the local distribution facilities acquired in Mississippi were
sold prior to the end of the fiscal year and it is expected that all 
will be sold eventually, as noted hereafter.

Tennessee properties.—The contract covered all of the properties 
of the Tennessee Electric Power Co. in the counties of Anderson, 
Campbell, Morgan (except the fines extending into Morgan County 
from Harriman), and Scott; also those in the west portion of Clai-
borne County, and the 66,000-volt transmission line from Anderson 
County to Knoxville. The price of these properties was set at 
$900,000. The purchase had not been completed at the end of the 
fiscal year.

Negotiations were carried on diligently for several months with the 
National Power & Light Co., an affiliate of the Electric Bond & 
Share Co., in an endeavor to acquire the eastern Tennessee electric 
properties of the Tennessee Public Service Co., a subsidiary of the 
National Power & Light Co. The electric distribution system in the 
city of Knoxville is included in these properties. The negotiations 
resulted in a contract after the end of the fiscal year.

Construction of rural electric lines in northern Alabama and north-
eastern Mississippi was commenced in the latter part of 1933 with 
relief labor, the Authority furnishing supervision and materials.
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and tributaries.” “The TVA policy contemplates full 
corporate discretion by TVA in developing, executing and 
extending its electric system and service within transmis-
sion limits.” “This policy contemplated service utility 
in type and covered not only generation but transmission 
and distribution (preferably through public or non-profit 
agencies, if available) both wholesale and retail. That is,

Relief labor was withdrawn on February 15, 1934, after which date 
the work was continued by the Authority with its own forces. Ap-
proximately 93.5 miles of rural electric lines were under construction 
in Lauderdale and Colbert Counties, Ala., on June 30, and approxi-
mately 127 miles in Lee, Pontotoc, Alcorn, Itawamba, Prentiss, Mon-
roe, and Tishomingo Counties, Miss.

A standard form of 20-year contract was devised to govern the 
sale of power at wholesale to municipal distribution systems, and was 
first used in a contract with the city of Tupelo, Miss. The Tupelo 
contract has been published by the Authority and is available for 
distribution.

Annual Report, T. V. A. 1935, pp. 29, 30—
The Authority has devoted special attention during the year to the 

problems of rural electrification, as required by section 10 of the act. 
By the close of the fiscal year 200 miles of rural electric line had been 
built, and 181 additional miles were in process of construction. These 
lines are divided among the various counties as follows:
A|qknm„. Miles Miles in
Aiduama. completed progress

Colbert....................................................................... 19 15
Lauderdale............................................................... 72

Mississippi :
Alcorn...................................................................... 41 29
Lee and Itawamba............................................. 41 26
Pontotoc.................................................................. 27
Prentiss.......................................................................... 7

Tennessee:
Lincoln........................................................................... 104

Total.................................................................  200 181
In addition to the above, a number of the rural lines purchased 

from the Mississippi Power Co. were rehabilitated in order to improve 
operating and safety conditions, and to provide for increases in load. 
Also, additional customers were connected to all existing rural lines.
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moreover, implicit in both the January 4 contract and the 
now terminated August 9th contract.”

The challenged contract is defended upon the theory 
that the “Federal Government may dispose of the surplus 
water power necessarily created by Wilson Dam and may 
authorize generation of electric energy and acquisition 
of transmission lines as means of facilitating this dis-
posal.” But to facilitate disposal was not the real pur-
pose; obviously the thing to be facilitated was carrying on 
business by use of the purchased property. Under the 
guise of disposition something wholly different was to 
be accomplished—devotion of electric power to purposes 
beyond the sphere of proper federal action, an unlawful 
goal. There is no plausible claim that such a contract 
was either necessary or desirable merely to bring about 
the sale of property. This Court has often affirmed that 
facts, not artifice, control its conclusions. The Agency 
has stated quite clearly the end in view: “This public 
operation is to serve as a yardstick by which to measure 
the fairness of electric rates.” “The TVA power policy 
was not designed or limited with a view to the marketing 
of the power produced and available at Muscle Shoals.” 
“In formulating and going forward with the power policy 
the Board was considering that policy as a permanent 
and independent commercial function.”

For present purposes a complete survey of relevant 
circumstances preceding the contract of January 4th and 
all its consequences is not essential. The pleadings and 
findings fairly outline the situation. What follows is 
mainly quoted or derived from them.

The Act of May 18, 1933, created the Tennessee Valley 
Authority as a body corporate “for the purpose of main-
taining and operating the properties now owned by the 
United States in the vicinity of Muscle Shoals, Alabama, 
in the interest of the national defense and for agricultural
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and industrial development, and to improve navigation in 
the Tennessee River and to control the destructive flood 
waters in the Tennessee River and Mississippi River 
Basins.” It provided, a board of three directors “shall 
direct the exercise of all the powers of the Corporation,” 
and “is authorized to make alterations, modifications or 
improvements in existing plants and facilities, and to 
construct new plants”; and to “produce, distribute, and 
sell electric power as herein particularly specified.” The 
Corporation “shall have such powers as may be necessary 
or appropriate for the exercise of the powers herein spe-
cifically conferred upon the Corporation”; “to acquire 
real estate for the construction of dams, reservoirs, trans-
mission lines, power houses, and other structures, and 
navigation projects at any point along the Tennessee 
River, or any of its tributaries.

Also, the Board is “hereby empowered and authorized 
to sell the surplus power not used in its operations, and 
for operation of locks and other works generated by it, to 
States, counties, municipalities, corporations, partner-
ships, or individuals, according to the policies hereinafter 
set forth; and to carry out said authority, the board is 
authorized to enter into contracts for such sale for a term 
not exceeding twenty years.” “In order to promote and 
encourage the fullest possible use of electric light and 
power on farms within reasonable distance of any of its 
transmission lines the board in its discretion shall have 
power to construct transmission lines to farms and small 
villages that are not otherwise supplied with electricity 
at reasonable rates, and to make such rules and regula-
tions governing such sale and distribution of such elec-
tric power as in its judgment may be just and equitable.”

“One of the first corporate acts of TVA after its organi-
zation was to formulate and announce a power policy to 
govern the commercial distribution of electric power by 
TVA. The evidence establishes the fact that the Board
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from the outset has considered that it has general corpo-
rate discretion as to the establishment and extension of its 
electric power policy. In establishing a power policy the 
Board was not primarily considering merely the question 
of disposal of power produced at Muscle Shoals no longer 
required for governmental purposes as a result of over-
building, obsolescence of plants, or termination of war 
purpose. Nor was it considering disposal of prospective 
increases in electric power to be unavoidably created in 
excess of some governmental requirement. It was con-
sidering the matter from the standpoint of the successful 
establishment and permanent operation of an independ-
ent and well rounded government-owned electric distribu-
tion system and the general civic, social, and industrial 
planning and development of the Tennessee Valley region 
as a whole.”

“Under date of August 25, 1933, TVA announced its 
power policy, indicating both the initial stage of its de-
velopment and certain later steps originally determined 
upon. . . . This power policy had not been rescinded or 
abandoned or modified at the time of submission of this 
cause.”

“In September, 1933, the Authority announced its 
wholesale and retail rate schedules, which are shown by the 
evidence to be materially lower than corresponding sched-
ules of the existing utilities in the area. Following this 
action numerous municipalities in the area began to make 
efforts to construct municipal systems with which to dis-
tribute TVA current, and Public Works Administration 
(called PWA) gave assurances of favorable consideration 
of applications for loans to that end.”

Under such circumstances, Commonwealth & Southern 
Corporation negotiated the January 4th contract for its 
operating subsidiaries—Alabama Power Company, Geor-
gia Power Company, Mississippi Power Company, and 
Tennessee Electric Power Company.
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This recited that the Alabama Company, the Missis-
sippi Company and the Tennessee Company desired to 
sell, and the Authority desired to purchase, certain land, 
buildings and physical properties devoted to the genera-
tion, transmission and distribution of electricity, together 
with certain franchises, contracts and going business.

The Alabama Company agreed to sell for $1,000,000 
all of its low tension (44 KV or lower) transmission lines, 
substations (including the high tension station at Decatur 
and the Sheffield Steam Plant Station) and all rural lines 
and rural distribution systems in five Alabama counties 
and parts of two others. [These counties are northwest-
ern Alabama and lie on both sides of the Tennessee River 
for eighty miles or more.]

The Mississippi Company, in consideration of $850,000, 
agreed to transfer all of its transmission and distribution 
lines, substations, generating plants and other property 
in Pontotoc, Lee, Itawamba, Union, Benton, Tippah, 
Prentiss, Tishomingo and Alcorn counties (except one 
dam site in Tishomingo County) State of Mississippi, 
used in connection with the generation, transmission, dis-
tribution or sale of electrical energy. [These counties 
are the northeastern section of the state, a territory sixty 
miles square.]

For $900,000, the Tennessee Company agreed to convey 
its transmission and distribution lines, substations, dis-
tribution systems and other properties used in connection 
with the transmission, distribution and sale of electrical 
energy in Anderson, Campbell, Morgan and Scott coun-
ties, East Tennessee, and “all of the 66 KV transmission 
line from Cove Creek to Knoxville.” [These counties are 
in the mountains northward from Knoxville within a 
radius of about sixty miles. They lie northeast of Muscle 
Shoals and some points therein are much more than a 
hundred miles from Wilson Dam. They have a popula-
tion of 86,000.]



ASHWANDER v. VALLEY AUTHORITY. 369

288 Mc Rey nol ds , J., dissenting.

The power companies agreed, that “any conveyance of 
property shall include not only the physical property, 
easements and rights-of-way, but shall also include all 
machinery, equipment, tools and working supplies set 
forth in the respective exhibits, and all franchises, con-
tracts and going business relating to the use of any of 
said properties.” Also, “to transfer or secure the transfer 
of said franchises, contracts and going business, and to 
transfer said properties with all present customers at-
tached, so far as they are able.” Also, “that during the 
period of this contract none of said companies will sell 
electric energy to any municipality, corporation, partner-
ship, association or individual in any portion of the above-
described counties or parts thereof in Alabama, Tennessee 
and Mississippi,” etc. The Authority agreed not to sell 
electric energy outside of the specified counties to the 
customers of non-utilities supplied by the power com-
panies.

Other covenants provided for interchange of electric 
energy between the contracting parties and for coopera-
tion in the sale of electric appliances throughout the 
entire territory served by the power companies.

“Power Companies covenant and agree that after the 
expiration of this agreement the interchange arrange-
ment then in effect will be maintained by Power Com-
panies for an additional period (not exceeding eighteen 
months) sufficient to permit Authority to construct its 
own transmission facilities for serving all of the territory 
which it is then serving in whole or in part with power 
obtained at such interchange points.”

“Power Companies agree to have available at all times 
for exchange, at each point of exchange, energy and ca-
pacity to supply the entire demands of the customers 
served by Authority from such points of exchange, sub-
ject to the limitations as to transmission capacity set 
forth in Section 10 (h) hereof; Provided, that the maxi-

43927’—36------24
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mum amount which Authority shall be entitled to de-
mand at all points of exchange shall be 70,000 k.v.”

Prior to the agreement for sale The Alabama Company 
had derived $750,000 gross annual revenue from its prop-
erties located within the “ceded area.” This district had 
a population of 190,000; and the Company had therein 
10,000 individual customers—approximately 1/10 of all 
those directly served by it. The lines transferred by the 
Mississippi Power Company served directly 4,000 
customers in 9 counties, having total population of 
184,000. When this cause began, the Mississippi prop-
erties were being operated by TVA and rural lines were 
in process of extension by it in both Mississippi and 
Alabama.

“All of the electric properties and facilities covered by 
the contract of January 4, 1934, . . . were contracted for 
by TVA for the purpose of continuing and enlarging 
the utility service for which they were used by the 
respective power companies.”

“The operation of a commercial utility service by TVA 
and the wholesaling and retailing by TVA of electricity in 
the area served by the Alabama Power Company is not 
and will not be in aid of the regulation of navigation or 
national defense or other governmental function in so far 
as any plan, purpose or activity of the TVA or of the 
United States disclosed on this record would indicate.”

Answering the Petitioners’ Complaint, Alabama Com-
pany admitted “that the public statements of TVA indi-
cated the program therein alleged; and the directors of 
respondent company considered that to vest such an 
agency as therein alleged with unlimited power and ac-
cess to public funds, in a program of business competition 
and public ownership promotion in the area served by 
respondent company would in effect destroy this respond-
ent’s property; and such conclusion on its part was the
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principal inducement for it to enter into the contracts of 
January 4 and August 9, 1934; and respondent company 
thereby was and will be enabled to salvage a larger 
amount of its property than it could have done by com-
petition.” Also, “that under the circumstances of 
threatened competition, directed or controlled by TV A as 
averred therein, this respondent agreed to the sale of cer-
tain of its transmission lines and property, and entered 
into the contract dated January 4, 1934. . . . Respondent 
company admits that at and before the execution of the 
contract, the threat was made to use federal funds to 
duplicate the facilities of respondent which would result 
in competition with rates not attainable by or permissible 
to this respondent, and such rates would be stipulated, 
controlled and regulated by TVA.”

As matter of law the trial court found—
“The function intended by TVA under the evidence 

in relation to service, utility in type, in the area ceded by 
the contract of January 4, 1934, transcends the function 
of conservation or disposition of government property, 
involves continuing service and commercial functions by 
the government to fill contracts not governmental in 
origin or character.”

“Performance of the contract of January 4th, 1934, 
would involve substantial loss and injury to the Alabama 
Power Company, including, inter alia, the loss or aban-
donment of franchises, licenses, going business and serv-
ice area supporting its general system and power facilities 
and unless resisted would tend to invite a progressive 
encroachment on its service area by the Tennessee Valley 
Authority.”

“Congress has no constitutional authority to authorize 
Tennessee Valley Authority or any other federal agency 
to undertake the operation, essentially permanent in 
character, of a utility system, for profit, involving the
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generation, transmission and commercial distribution of 
electricity within State domain, having no reasonable 
relation to a lawful governmental use.”

“The contract of January 4, 1934, expressly provided 
for the transfer of all or substantially all of the lines and 
properties of the Alabama Power Company for the serv-
ice of the ceded area, included transmission lines, rural 
distribution systems and certain urban distribution sys-
tems, and contemplated the eventual transfer of fourteen 
urban distribution systems. This contract, expressly con-
templating service of the ceded area by the Tennessee 
Valley Authority with electricity to be generated or pur-
chased by the Tennessee Valley Authority for that pur-
pose, was in furtherance of illegal proprietary operations 
by the Tennessee Valley Authority in violation of the 
Federal Constitution and void. The contract was ac-
cordingly ultra vires and void as to the Alabama Power 
Company.”

Having made exhaustive findings of fact and law, the 
trial court entered a decree annulling the January 4th 
contract and enjoining the Alabama Power Company 
from performing it. The Circuit Court of Appeals re-
versed, upon the theory that the Authority was making 
proper arrangements for sale of surplus power from the 
Wilson dam. The injunction was continued.

I think the trial court reached the correct conclusion 
and that its decree should be approved. If under the thin 
mask of disposing of property the United States can enter 
the business of generating, transmitting and selling power 
as, when and wherever some board may specify, with 
the definite design to accomplish ends wholly beyond the 
sphere marked out for them by the Constitution, an easy 
way has been found for breaking down the limitations 
heretofore supposed to guarantee protection against 
aggression.
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CITY OF LINCOLN et  al . v . RICKETTS, TRUSTEE 
IN BANKRUPTCY.

CERTIORARI TO THE CIRCUIT COURT OF APPEALS FOR THE 
EIGHTH CIRCUIT.

No. 348. Argued February 5, 1936.—Decided March 2, 1936.

Section 64 (b) (7) of the Bankruptcy Act gives priority to “debts 
owing to any person who by the laws of the States or the United 
States is entitled to priority: Provided, That the term ‘person’ 
as used in this section shall include corporations, the United States 
and the several States and Territories of the United States.” 
Held that a municipality is a “corporation” and hence a “person” 
within the meaning of this provision if entitled to priority by the 
law of its State. Pp. 374, 377.

77 F. (2d) 425, reversed.

Certior ari , 296 U. S. 566, to review a judgment deny-
ing the City’s claim of preference in a bankruptcy case.

Mr. Don W. Stewart, with whom Mr. Karl W. Kindle- 
berger was on the brief, for petitioners.

Mr. R. A. Boehmer, with whom Mr. A. W. Field was 
on the brief, for respondent.

Mr . Chief  Justice  Hughes  delivered the opinion of 
the Court.

The City of Lincoln, Nebraska, a municipal corpora-
tion, sought priority in the payment of its claim against 
the Lincoln Trust Company, bankrupt. The claim was 
for $45,000, with interest. The City based its contention 
on § 64b of the Bankruptcy Act, and also claimed that the 
amounts in question had been placed in the custody of 
the Trust Company as a trust fund. The District Court 
held that the City was not within § 64b, and that the trust 
had not been established except as to the sum of $628.63.
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The court directed that the remainder should be allowed 
as a general claim. The Circuit Court of Appeals modi-
fied the judgment by disallowing altogether the claim of 
priority, and, as modified, the judgment was affirmed. 
77 F. (2d) 425. We granted certiorari, limited to the 
question of the application of § 64b.

Section 64b is as follows:
“The debts to have priority, in advance of the payment 

of dividends to creditors, and to be paid in full out of 
bankrupt estates, and the order of payment shall be . . . 
(7) debts owing to any person who by the laws of the 
States or the United States is entitled to priority: Pro-
vided, That the term ‘person’ as used in this section shall 
include corporations, the United States and the several 
States and Territories of the United States.”

The question is presented whether a municipal corpora-
tion is a “person” within the meaning of this section. 
The word “person” is expressly stated to include corpo-
rations. A municipal corporation is a corporation in the 
usual sense of the term. Does the Bankruptcy Act use 
the term in a more limited sense?

Section la (6) provides that
“‘corporations’ shall mean all bodies having any of 

the powers and privileges of private corporations not 
possessed by individuals or partnerships, and shall include 
limited or other partnership associations organized under 
laws making the capital subscribed alone responsible for 
the debts of the association, joint stock companies, unin-
corporated companies and associations, and any business 
conducted by a trustee, or trustees, wherein beneficial 
interest or ownership is evidenced by certificate or other 
written instrument.”

We find nothing in this definition which can be taken 
to exclude municipal corporations. The words “having 
any of the powers and privileges of private corporations 
not possessed by individuals or partnerships” do not mean,
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as the context plainly shows, that those described must 
be “private corporations,” but that the term embraces 
those which have powers and privileges analogous to 
those of private corporations and not possessed by indi-
viduals or partnerships. Municipal corporations have 
such powers and privileges and thus fall within the defi-
nition of the term “corporations” as used in the Bank-
ruptcy Act. The range of the definition shows the inten-
tion of the Congress to widen rather than to restrict the 
term.

Other provisions of the Bankruptcy Act, by expressly 
excluding municipal corporations in certain relations, in-
dicate that they were intended to be included when, in 
the absence of exception, the reference is to “corpora-
tions” generally, or to “persons,”—a term which, in the 
section containing the general definition, is stated to 
“include corporations, except where otherwise specified.” 
§ la (19). Thus § 4 provides:

“(a) Any person, except a municipal, railroad, insur-
ance, banking corporation or a building and loan asso-
ciation, shall be entitled to the benefits of this Act as a 
voluntary bankrupt.

“(b) Any natural person, except a wage earner or a 
person engaged chiefly in farming or the tillage of the 
soil, any unincorporated company, and any moneyed, 
business, or commercial corporation, (except a munici-
pal, railroad, insurance or banking corporation, or a 
building and loan association) owing debts to the amount 
of one thousand dollars or over, may be adjudged an 
involuntary bankrupt upon default or an impartial trial, 
and shall be subject to the provisions and entitled to the 
benefits of this Act.”

It is urged that in the provision of § 64a specifying 
the priority of taxes owing by the bankrupt, a “munici-
pality” is specifically named. The United States and the 
States are also specifically named in that provision and
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again in § 64b (7). But we think that the failure to 
repeat the word “municipality” in § 64b (7) cannot be 
regarded as controlling in view of the express inclusion 
of “corporations” in that subdivision.

In construing the words of an act of Congress, we seek 
the legislative intent. We give to the words their natural 
significance unless that leads to an unreasonable result 
plainly at variance with the evident purpose of the legis-
lation. Ozawa v. United States, 260 U. S. 178, 194; Ohio 
v. Helvering, 292 U. S. 360, 370. Counsel at the bar 
could suggest no reason for allowing to corporations gen-
erally, or to the associations comprehended within the 
term “corporations” as used in the Bankruptcy Act, the 
priority given by § 64b (7), when the state law provides 
for it, and denying that priority in accordance with state 
law to a municipal corporation. We can conceive of no 
reasonable basis for such a discrimination. And while 
we may assume that it would be within the power of the 
Congress to make it, we find no support in the provisions 
of the Act for the view that such a discrimination was 
intended.

Respondent strongly relies upon our decision in Davis 
v. Pringle, 268 U. S. 315. That decision was rendered in 
1925, before the amendment of § 64b (7) which defined 
the term “person” as there used. From an examination 
of the context, the Court reached the conclusion that the 
word “person” in the original provision was not intended 
to include the United States. The Court noted that “Else-
where in cases of possible doubt when the Act means the 
United States it says the United States.” Id., p. 318. 
The Congress then amended § 64b (7) by expressly pro-
viding that the term “person” should include the United 
States. Act of May 27, 1926, 44 Stat. 662, 667. But that 
amendment also provided that the term “person” should 
include “corporations.” At the same time, by the amend-
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ment of § la (6) the scope of the term “corporations” 
was extended so as to include “joint stock companies, un-
incorporated companies and associations.” Id. In view 
of the explicit inclusion of “corporations” in the amend-
ment of § 64b (7), and the evident intention shown by the 
context not to restrict the meaning of the term “corpora-
tions,” the reasoning of the opinion in Davis v. Pringle 
cannot be regarded as apposite to the present case.

We conclude that a municipal corporation is a “cor-
poration” and hence a “person” entitled to the priority 
accorded by § 64b (7).

There is a further question, which is one of state law. 
The preference under § 64b (7) is only in the case of 
“debts owing to any person who by the laws of the States 
or the United States is entitled to priority.” The further 
question then is whether the City of Lincoln is entitled 
to priority under the law of Nebraska. The Circuit 
Court of Appeals did not determine that question. The 
court cited its decision as to the status of the City and 
County of Denver under the laws of Colorado (Denver 
v. Stenger, 295 Fed. 809; compare U. S. Fidelity & Guar-
anty Co. v. McFerson, 78 Colo. 338; 241 Pac. 728), and 
apparently assuming, without deciding, that the law of 
Nebraska accorded priority to the City of Lincoln, the 
court proceeded to base its decision in the instant case 
upon the inapplicability of § 64b (7) to a municipal cor-
poration. The law of Nebraska was not discussed.

As we hold that the construction placed upon the Bank-
ruptcy Act was erroneous, the cause will be returned to 
the Circuit Court of Appeals for the determination of the 
remaining issue as to local law.

The decree of the Circuit Court of Appeals is reversed 
and the cause is remanded to that court for further pro-
ceedings in conformity with this opinion.

Reversed.
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INGRAHAM et  al . v . HANSON.

APPEAL FROM THE SUPREME COURT OF UTAH.

No. 427. Argued February 14, 1936.—Decided March 2, 1936.

Amendments of § 2058 of the Compiled Laws of Utah, so as to pro-
vide that sales of lands in drainage districts for delinquency in 
payment of drainage taxes shall be separate from sales of the same 
lands for general taxes, held not to impair the obligation of drain-
age district bonds, sold before the amendments, or to deprive the 
bondholders of property without due process of law.

86 Utah 424; 46 P. (2d) 400, affirmed.

Appeal  from the affirmance of a judgment quieting the 
title of the plaintiff, the present appellee, to land in a 
drainage district which had been taken by the county for 
general taxes and conveyed by the county to him.

Mr. Orson P. Soule, with whom Messrs. Horace L. 
Lohnes and H. L. McCormick were on the brief, for 
appellants.

Messrs. Charles D. Moore and O. A. Tangren for ap-
pellee.

Mr. Grover A. Giles, Assistant Attorney General of 
Utah, with whom Mr. Joseph Chez, Attorney General, 
and Mr. Irwin Arnovitz, representing the State Tax Com-
mission, and Messrs. Charles D. Moore and 0. A. Tangren, 
representing Millard County and Millard County School 
District, were on the brief, as amici curiae, by special 
leave of Court.

Per  Curiam .

Appellee brought this suit in the state district court 
to quiet his title to certain land in Millard County, 
Utah. He alleged that the general taxes against the land 
for the year 1926 had not been paid, and that as a result 
a tax deed of the property was taken by the county which 
had conveyed the land to him. The land lay within the



379INGRAHAM v. HANSON.

Opinion of the Court.378

boundaries of the Midland County Drainage District 
Number Three. Appellants are owners of the bonds of 
the drainage district. They set up that the bonds were 
payable by annual assessments and levy of drainage taxes 
under the statutes of Utah in force when the bonds were 
sold. Compiled Laws of Utah, 1917, §§ 2055, 2057, 2058, 
2071, 2072, 2073. They contend that the provisions of 
the statute became part of the obligations of their bonds 
and required that when general taxes and drainage taxes 
became delinquent there should be but one notice of 
sale, and but one certificate of sale and tax deed, in which 
all general and special taxes should be included.

In 1921, and again in 1925, § 2058 of the Compiled Laws 
of Utah was amended so as to provide that lands sold 
for delinquent district taxes should be sold separately 
for such taxes and that a separate certificate of sale should 
be issued. Appellants contend that the amendment im-
paired the obligation of their contracts in violation of 
the contract clause of the Constitution of the United 
States, and hence that the separate sale in question, ex-
clusively for the non-payment of general taxes, and ap-
pellee’s tax deed were void. The amended statute was 
also assailed as depriving appellants of their property 
without due process of law in violation of the Fourteenth 
Amendment. The state district court overruled these 
contentions and entered judgment quieting appellee’s title 
“against the lien and cloud” of the bonds of the drainage 
district. The judgment was affirmed by the Supreme 
Court of the State, 86 Utah 424; 46 P. (2d) 400, and the 
case comes here on appeal.

It is not disputed that under the laws of Utah taxes 
for general governmental purposes are paramount to all 
other demands against the property to which the tax 
hen attaches. Robinson v. Hanson, 75 Utah 30; 282 
Pac. 782. The state court held that the challenged 
amendment did not make any substantial change in the 
rights of the holders of the drainage district bonds. Two 
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opinions were delivered. By separate paths they reached 
the same result. In the principal opinion by Justice 
Moffat it was said: “The manner by which the drainage 
tax lien is made effective for the purpose of reaching 
the security to which the bond lien attaches is substan-
tially the same since the amendment as before, even 
considering the statutory references in the drainage tax 
law as making the procedure for the collection of gen-
eral taxes applicable. By the procedure prescribed, no 
added burden is placed upon the drainage district nor 
the bondholder whereby the lien provided by the statute 
is impaired, nor is it made more difficult of enforce-
ment. . . . That the lien for general taxes was superior 
to the lien for drainage district taxes was as much the 
law then as it is now. No right to pursue and make 
effective the drainage tax lien has been taken away or 
impaired. . . . Between the time of sale and expiration 
of the redemption period, and during which there is out-
standing a certificate of sale for both delinquencies for 
non-payment of general and drainage taxes, the drain-
age district may pay general taxes and take tax sale 
certificate. After the period of redemption has expired, 
the drainage district, upon payment of the general taxes, 
is entitled to a deed vesting it with title to the property 
sold for drainage taxes, if general taxes have been paid 
and drainage taxes have not. This is the ultimate limit 
to which the drainage district and the bondholders were 
entitled to go at any time, whether before or after the 
amended statutes.” 46 P. (2d) pp. 409, 410. In the 
concurring opinion of Justice Wolfe, it was said that the 
words of the statute “meant the same before the amend-
ment of 1921 as the amendment itself specifies, and that 
said amendment was for the purpose of clarifying and 
not changing the law.” Further, that “the tax officials 
in 1920, before and after the amendment, followed a 
procedure which was justified by the statutes through-
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out, and followed the method of assessing, notifying, 
levying, and collecting taxes as the same was in force at 
the time of the issuance of the bonds.” Id., p. 418.

While this Court, in enforcing the contract clause, may 
determine for itself the meaning and effect of the con-
tract (Appleby v. New York City, 271 U. S. 364, 380; 
Larson v. South Dakota, 278 U. S. 429, 433), we see no 
reason for not accepting the ruling of the state court 
as to the construction of the statute in question and the 
state practice. We find no basis for a conclusion that, 
under the amendment, the procedure for enforcing the 
liens of drainage district taxes was substantially differ-
ent from that which obtained before the amendment, or 
that the contract rights of the bondholders have been 
impaired. Compare Violet Trapping Co. v. Grace, ante, 
p. 119. No question, materially different, is presented 
under the Fourteenth Amendment.

The judgment is
Affirmed.

GULF REFINING CO. v. FOX, TAX COMMIS-
SIONER.*

APPEAL FROM THE DISTRICT COURT OF THE UNITED STATES 
FOR THE SOUTHERN DISTRICT OF WEST VIRGINIA.

No. 442. Argued February 12,13, 1936.—Decided March 2, 1936.

Gasoline filling stations held to be “stores,” “controlled” by appellant 
refining companies, within the meaning of the West Virginia “Chain 
Store Tax Act.” See Fox v. Gulf Refining Co., 295 U. S. 75.

11 F. Supp. 425, 431, affirmed.

Mr. Arthur S. Dayton, with whom Mr. Fred 0. Blue 
was on the brief, for Gulf Refining Co., appellant in No. 
442.

* Together with No. 538, Ashland Refining Co. v. Fox, Tax Com-
missioner. Appeal from the District Court of the United States for 
the Southern District of West Virginia.
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Mr. E. L. McDonald for Ashland Refining Co., appel-
lant in No. 538.

Mr. Homer A. Holt, Attorney General of West Virginia, 
with whom Mr. Wm. Holt Wooddell, Assistant Attorney 
General, was on the brief, for appellee.

Per  Curiam .
These suits were brought to restrain the enforcement 

of a statute of West Virginia known as the “Chain Store 
Tax Act,” imposing a graduated license tax upon “stores,” 
which are defined as including any mercantile establish-
ments “which are owned, operated, maintained and/or 
controlled by the same person, firm, corporation, copart-
nership or association.” Acts of 1933, c. 36. In a com-
panion case, this Court sustained the constitutional valid-
ity of the statute and also decided that gasoline filling 
stations were stores or mercantile establishments within 
its purview. Fox v. Standard Oil Co., 294 U. S. 87. 
There remained, in the instant cases, the question whether 
certain filling stations, particularly described, were stores 
belonging to, operated or controlled by the complainants, 
respectively.

On the appeal to this Court in the case of the Gulf 
Refining Company, it appeared that this question had 
not been determined by the District Court and, on the re-
versal of its decree, the cause was remanded to the Dis-
trict Court that it might consider and decide that issue. 
Fox v. Gulf Refining Co., 295 U. S. 75.

The question, in the case of the Gulf Refining Com-
pany, related to 568 filling stations operated under par-
ticular arrangements with “Authorized Licensed Dealers.” 
These arrangements were evidenced by a lease of the 
premises from the dealer to the company, a license by the 
company to the dealer for retail sale of the company’s 
products on the premises, a contract for sales by the com-
pany to the dealer, and various receipts for equipment 
and forms of riders. On considering the terms and effect 
of these agreements, the District Court, of three judges,
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decided that the stations were controlled by the Gulf Re-
fining Company within the meaning of the statute. 11 
F. Supp. 425.

In the case of the Ashland Refining Company, the ques-
tion related to 82 filling stations. The company conceded 
that by the original leases and agency agreements cover-
ing these stations the dealer was made the agent of the 
company and sold its products on a consignment basis. 
But the company contended that, before the taxing stat-
ute was enacted, the parties had abandoned that arrange-
ment and that the company was selling its products 
outright to the dealers and was not exercising control 
over the stations. The modification of the earlier agree-
ments was not in writing, but was shown by a stipulation 
of facts. The District Court considered the nature and 
effect of the stated modification and decided that the 
stations were still operated or controlled by the company 
within the meaning of the act. 11 F. Supp. 431.

Appeals have been taken directly to this Court. 28 
IT. S. C. 380. The questions involved are purely state 
questions with respect to the application of the statute 
to particular instances in the light of the facts disclosed. 
On examining the record in each case, we find no suffi-
cient ground for disturbing the rulings of the District 
Court. The decrees are severally

Affirmed.

UNITED STATES SHIPPING BOARD MERCHANT 
FLEET CORP, et  al . v . RHODES.*

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR 
THE DISTRICT OF COLUMBIA.

No. 546. Argued February 14, 1936.—Decided March 2, 1936.

The right of a creditor of an insolvent national bank to bring suit for 
recovery of funds of the bank alleged to have been unlawfully dis-

* Together with No. 547, O’Connor, Comptroller of the Currency, 
et al. v. Rhodes. Certiorari to the United States Court of Appeals 
for the District of Columbia.
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bursed by the receiver under the direction of the Comptroller of the 
Currency, is sustained, in the circumstances of this case, although 
there was no prior demand upon or refusal by the officials named 
to bring suit themselves.

65 App. D. C. 21; 79 F. (2d) 146, affirmed.

Certiora ri , 296 U. S. 568, to review a decree which, on 
a special appeal below, affirmed in part orders of the trial 
court overruling motions to dismiss a bill for an account-
ing, etc.

Solicitor General Reed submitted for petitioners in No. 
546.

Mr. George P. Barse, with whom Messrs. Swagar Sher- 
ley, Frederick DeC. Faust, and Charles F. Wilson were on 
the brief, for petitioners in No. 547.

Mr. Hugh H. Obear, with whom Messrs. Charles A. 
Douglas, R. L. Merrick, and R. H. McNeill were on the 
brief, for respondent.

Per  Curiam .

Respondent, Thomas E. Rhodes, suing in his own right 
and on behalf of other creditors of the Commercial 
National Bank of Washington, sought the restoration of 
amounts alleged to have been illegally paid to petitioners 
by the bank’s receiver. The payments were of amounts 
deposited with the bank by the United States Shipping 
Board Merchant Fleet Corporation and the Alien Prop-
erty Custodian, respectively. The bank had pledged 
assets to secure the deposits and, recognizing the pledges 
as valid, the receiver under the direction of the Comp-
troller of the Currency had paid the amount of the de-
posits in full. Similar relief was sought against the 
Comptroller of the Currency with respect to payments to 
the Comptroller, in like circumstances, of deposits made 
by him of moneys belonging to insolvent banks. Unse-
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cured creditors and depositors had received a dividend of 
but 50 per cent, of their claims. Respondent alleged 
that the above-mentioned pledges and the preferential 
payments were unlawful.

The defendants the Comptroller of the Currency and 
the receiver of the bank moved to dismiss the bill of 
complaint for want of equity, and, in particular, because 
the bill failed to show any demand by plaintiff upon the 
Comptroller or receiver that such suits be brought or 
their refusal to sue. The defendants the Fleet Cor-
poration and the Attorney General as successor to the 
Alien Property Custodian, made a similar motion. These 
motions were denied and a special appeal was allowed.

The Court of Appeals held that, while as a rule a stock-
holders’ or creditors’ suit could not be maintained “until 
demand had been made upon the receiver, the Comp-
troller, or the bank,” the rule did not apply “where the 
receiver or Comptroller refuses to bring the suit or where 
it would be a vain thing to make demand upon them, and 
it is shown there is necessity for a suit for the protection of 
the interests of creditors.” The court was of the opinion 
that the facts alleged in the complaint were sufficient to 
show that the Comptroller and the receiver “were both ac-
tively and personally involved in the transactions claimed 
to be unlawful,” and that this was enough to take the 
case out of the ordinary rule. The court also held that 
the pledge made by the bank to secure the deposits by the 
Comptroller of the Currency of moneys belonging to in-
solvent banks was a valid pledge in view of the provisions 
of the Act of May 15, 1916, 39 Stat. 121, but that there 
was no authority for the exaction of pledges to secure 
the deposits which had been made by the Fleet Corpora-
tion and the Alien Property Custodian, and hence that 
those pledges were invalid. Accordingly, the order of the 
Supreme Court of the District was reversed and the dis-
missal of the bill was directed as to the Comptroller of 

43927°—36—-—25
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the Currency, and with respect to the Fleet Corporation 
and the Acting Alien Property Custodian the order was 
affirmed. O’Connor v. Rhodes, 65 App. D. C. 21; 79 F. 
(2d) 146.

On motion for reargument, the Court of Appeals ad-
hered to its decision. 65 App. D. C. 27; 79 F. (2d) 152. 
The court, however, took notice of the statement that 
the receiver, since the decision, had instituted a suit 
against the Acting Alien Property Custodian and the 
Fleet Corporation to recover the assets alleged to have been 
illegally pledged or the preferential payments made in 
consequence of such pledges—“covering the same items, 
in the same circumstances, as are covered in the bill in 
the instant proceeding.” The court, while again recog-
nizing the general rule, reiterated its view that the par-
ticular circumstances showed that the preferential pay-
ments in question “were made at the instance and with 
the approval of the Comptroller and receiver” and that 
“the claims for payment were instigated and invited by 
the Comptroller and the receiver.” The case was thus 
deemed to fall within the exception to the rule requiring 
demand and refusal before the bringing of suit. But the 
court noted the statement of counsel for the Comptroller 
that he no longer adhered to his former position that the 
payments to the Fleet Corporation and the Alien Prop-
erty Custodian were validly made. As there had been 
no motion by either party to stay further proceedings in 
the instant suit, pending the prosecution by the receiver 
of the suit filed by him, the court did not press the point 
which it had raised as to its power to direct such a stay. 
That reservation was expressly stated to be “without 
prejudice to the right of the trial court, on motion and in 
the exercise of its judicial discretion, and on such reason-
able terms as it may impose, to arrange the order of trial 
in the two suits as may result in the most economical 
and speedy determination of the issues involved.” 65 
App. D. C. 28, 79 F. (2d) 153.
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We granted certiorari limited to the question of the 
right of respondent to bring this suit without prior de-
mand upon, or refusal by, thé Comptroller of the Cur-
rency or the receiver, or both.

As the case turns on its exceptional facts and suit has 
been brought by the receiver, and the course of procedure 
in the interest of economical and efficient administration is 
left to be determined by the trial court in the exercise of 
a sound discretion, the decree of the Court of Appeals is 

Affirmed.

WINE RAILWAY APPLIANCE CO. v. ENTERPRISE 
RAILWAY EQUIPMENT CO.

CERTIORARI TO THE CIRCUIT COURT OF APPEALS FOR THE
SIXTH CIRCUIT.

No. 356. Argued January 16, 1936.—Decided March 2, 1936.

Section 4900 R. S., does not mean that a patentee who has not made 
the patented article may not recover for infringements committed 
before he gave actual notice of his patent to the infringer. Pp. 392, 
397.

77 F. (2d) 159, reversed.

Certiorari , 296 U. S. 560, to review a decree reducing 
the recovery on an accounting for infringement of a pat-
ent. See also 25 F. (2d) 236.

Mr. Gilbert P. Ritter for petitioner.
It is especially to be observed that § 4900 R. S., provides 

for the giving of two notices, one to the public and the 
other to an infringer. The notice to the public, since it 
is required to be given by marking a tangible patented 
article, can only be given by a manufacturing patentee. 
The notice to an infringer is required to be given only in 
the event of a failure to mark the patented article. The
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two notices are related; the necessity of giving the actual 
notice to an infringer is dependent upon the failure to 
mark an article which has been made, that is to say, the 
necessity of giving it arises only upon a failure to notify 
the public that a patented article which has been made or 
vended is patented. This failure, therefore, is not a fail-
ure to manufacture but a failure, in case of manufacture, 
to give notice to the public by marking the article 
“patented,” that is, a failure “to mark.”

The statute does not require a non-manufacturing 
patentee to give any notice whatsoever to the public as 
to the existence of his patent, and as the giving of notice 
to an infringer is only required of him who fails to comply 
with the provisions of the statute respecting notice to the 
public, the statute does not require a non-manufacturing 
patentee to give notice to an infringer.

The purpose is to prevent an unwitting infringement 
by a member of the public who, seeing an article bearing 
no mark indicating that it is patented, proceeds to make 
other specimens of it. Robinson on Patents, Vol. Ill, 
§902.

Letters patent recorded under R. S., § 4883, in the 
Patent Office, are “a record which is notice to all the 
world”; Sessions v. Romadka, 145 U. S. 29, 50; “all per-
sons are bound to take notice of their contents.” Boyden 
v. Burke, 14 How. 575, 582.

The policy of Congress in dealing with patents has 
been not to require the manufacture of patented articles. 
Section 4900 R. S., should be interpreted in harmony with 
that policy. Continental Paper Bag Co. v. Eastern Paper 
Bag Co., 210 U. S. 405, 429.

The right to recover damages for infringement is given 
by §§ 4919 and 4921, R. S. Being in derogation of that 
right, § 4900 R. S., should be strictly construed; and the 
phrase “failing to mark,” appearing in the penalty clause,
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should not be interpreted as if it read “failing so to manu-
facture and mark/’

Many patentees cannot lawfully manufacture articles 
patented to them without first obtaining a license under 
some patent owned by another.

Section 4900 R. S. and § 13 of the Patent Act of 1861, 
are identical in purpose and meaning.

The legislative history of § 4900 R. S., shows that Con-
gress intended the existing law to remain unchanged in 
substance.

The decision of the court below is in apparent con-
flict with the interpretation placed on § 4900 R. S. by 
this Court; there is a diversity of opinion respecting the 
interpretation. Dunlap v. Schofield, 152 U. S. 244, 247- 
248; Campbell v. Mayor, 81 Fed. 182; Ewart v. Baldwin 
Co., 91 Fed. 262; Wagner v. Corn Products Refining Co., 
28 F. (2d) 617; Van Meter v. United States, 37 F. (2d) 
111, 113; Olsson v. United States, 72 Ct. Cis. 72, 103.

It has been decided in the following cases that § 4900 
R. S. does not apply to a process patent, since the process 
is not susceptible of marking: Carnegie Steel Co. v. U. S. 
Mitis Co., 90 Fed. 829, affirming 89 Fed. 206; U. S. Mitis 
Co. v. Midvale Steel Co., 135 Fed. 103; Wagner v. Corn 
Products Refining Co., 28 F. (2d) 617. Cf. Parker Rust 
Proof Co. v. Ford Motor Co., 23 F. (2d) 502, and Church-
ward International Steel Co. v. Bethlehem Steel Co., 262 
Fed. 438, which did not involve process claims.

The following cases have been found holding that the 
Section applies to all patentees regardless of whether the 
patented articles have ever been made or sold under the 
patent: Churchward International Steel Co. v. Bethle-
hem Steel Co., 262 Fed. 438; Son v. Pressed Steel Car 
Co., 21 F. (2d) 528; Van Meter v. United States, 47 F. 
(2d) 192; Flat Slab Patents Co. v. Northwestern Glass 
Co., 281 Fed. 51.
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Mr. M. K. Hobbs, with whom Mr. George I. Haight was 
on the brief, for respondent.

The interpretation of the petitioner would mean that 
one who makes, sells, and gives to the public the benefit 
of his invention before the expiration of the seventeen 
years, is placed at a disadvantage in protecting his patent 
over one who maintains merely a paper patent. Congress 
did not intend any such fantastic result. See Flat Slab 
Patents Co.v. Northwestern Glass Co., 281 Fed. 51.

Every patent owner or licensee can give individual no-
tice of infringement, one of the alternative methods pro-
vided, without trouble or expense.

If an article is marked, the accused infringer has notice 
as a member of the public. If an article is not or can-
not be marked because not in existence, then special 
notice is required to the defendant.

Copying an article marked patented is of itself such 
notice. But mere knowledge of the existence of a patent 
is not notice of infringement.

The alternative method of notice provided in the stat-
ute and recognized by this Court in Dunlap v. Schofield, 
152 U. S. 244, makes an entirely consonant and harmo-
nious policy of the law.

The purpose of the statute is not that notice may be 
given of the issuance and existence of a patent, but to 
prevent innocent infringement; and this is accomplished 
in two ways,—by marking the article if made, for all to 
see; or by the sending of an accusing notice.

The legislative history of the section shows that Con-
gress changed prior statutes respecting marking and 
notice, and intended to make the change it wrought. See 
Churchward International Steel Co. v. Bethlehem Steel 
Co., 262 Fed. 438; Flat Slab Patents Co. v. Northwestern 
Glass Co., 281 Fed. 51.

If the present edition of the statute meant that giving 
notice is imposed only on those who make or sell, there
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would have been no necessity for changing the earlier 
enactments of the statute.

The Act of August 29, 1842, required all patentees 
who made and vended to mark the patented articles 
and carried a penalty for not so doing. That provision 
made no reference to notice of infringement. This Act 
was followed by the Act of March 2, 1861, which con-
tained the same requirement in respect to the marking of 
articles made or vended by any person. The 1861 Act 
made the first important change by denying the right to 
damages unless notice was given; but the Act was still 
limited to the patentees who made and vended. Then 
came the Act of July 8, 1870, now § 4900 R. S., which 
extended the provision requiring marking and notice to 
all patentees, as well as to persons who made and vended, 
thus making the second important change over the orig-
inal enactment of 1842.

The decision below is in harmony with Dunlap v. Scho-
field, 152 U. S. 244, and with the decision of each Circuit 
Court of Appeals which has passed upon the question. 
Flat Slab Patents Co. v. Northwestern Glass Co., 281 
Fed. 51; Flat Slab Patents Co. v. Turner, 285 Fed. 257; 
American Caramel Co. v. Mills, 162 Fed. 147; Van Meter 
v. United States, 47 F. (2d) 192; Enterprise Railway 
Equipment Co. v. Wine Railway Appliance Co., 77 F. 
(2d) 159; Son v. Pressed Steel Car Co., 21 F. (2d) 528; 
Churchward International Steel Co. v. Bethlehem Steel 
Co., 262 Fed. 438.

Mr . Justice  Mc Reynolds  delivered the opinion of the 
Court.

In 1922, respondent, Equipment Company, sued the pe-
titioner for infringing certain patents. April 25, 1923, 
petitioner, Appliance Company, by counterclaim, charged 
that respondent had infringed its patents and asked for 
damages. The District Court dismissed both bill and 
counterclaim. The Circuit Court of Appeals held one of
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petitioner’s patents valid and infringed and remanded the 
cause for an accounting.

The master reported (June 17, 1932) that profits 
amounting to $18,002.83 had been realized on the infring-
ing device and recommended judgment for that sum. Of 
this total he attributed $5,490.77 to the period preceding 
the filing of the counterclaim and $12,512.06 to the subse-
quent one. The District Court approved; but the Circuit 
Court of Appeals, after citing many conflicting opinions by 
other Federal Courts, held no recovery could be had for 
anything done prior to the counterclaim. This ruling is 
challenged. To determine the issue, we must construe 
§ 4900 R. S.; U. S. C., Title 35, § 49, which provides—

“It shall be the duty of all patentees, and their assigns 
and legal representatives, and of all persons making or 
vending any patented article for or under them, to give 
sufficient notice to the public that the same is patented; 
either by fixing thereon the word ‘patented,’ together with 
the day and year the patent was granted; or when, from 
the character of the article, this can not be done, by fixing 
to it, or to the package wherein one or more of them is 
inclosed, a label containing the like notice; and in any suit 
for infringement, by the party failing so to mark, no dam-
ages shall be recovered by the plaintiff, except on proof 
that the defendant was duly notified of the infringement, 
and continued, after such notice, to make, use, or vend 
the article so patented.”

This section derives verbatim from § 38 of “An Act to 
revise, consolidate, and amend the Statutes relating to 
Patents and Copyrights,” approved July 8, 1870, c. 230, 
16 Stat. 198, 203, and has remained in force without 
change, presently important.1

1 The Act of February 7, 1927, c. 67, 44 Stat. 1058, amended 4900 
R. S. by inserting “Provided, however, That with respect to any 
patent issued prior to April 1, 1927, it shall be sufficient to give such 
notice in the form following, viz: 'Patented/ together with the day 
and year the patent was granted” immediately after the words “like 
notice” and before “and in any suit.”
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Section 4901, R. S.; U. S. C., Title 35, § 50,2 penalizes 
the use of unauthorized marks upon manufactured ar-
ticles “for the purpose of deceiving the public.” Sections 
4919 and 4921, R. S.; U. S. C., Title 35, §§ 67 and 70, 
permit recovery of damages for infringement of any 
patent.

The parties agree that issuance of a patent and recorda-
tion in the Patent Office constitute notice to the world 
of its existence. Boyden v. Burke, 14 How. 575, 582; 
Sessions v. Romadka, 145 U. S. 29, 50.

Neither petitioner nor another with its consent has 
ever manufactured or vended an article under the in-
fringed patent. No actual notice of infringement was 
given respondent prior to the counterclaim.

Counsel for petitioner affirm that under § 4900, when-
ever a patented article is made or vended by one of those 
therein specified it becomes his duty to give sufficient 
notice to the public “that the same is patented” either by 
placing thereon or upon the label the word “Patented.” 
Also, that, as penalty for failure therein, the defaulter is

2 Section 4901, R. S.; U. S. C., Title 35, § 50. “Every person who, 
in any manner, marks upon anything made, used, or sold by him for 
which he has not obtained a patent, the name or any imitation of the 
name of any person who has obtained a patent therefor without the 
consent of such patentee, or his assigns or legal representative; or

“Who, in any manner, marks upon or affixes to any such patented 
article the word ‘patent’ or ‘patentee,’ or the words ‘letters-patent,’ 
or any word of like import, with intent to imitate or counterfeit the 
mark or device of the patentee, without having the license or consent 
of such patentee or his assigns or legal representatives; or

“Who, in any manner, marks upon or affixes to any unpatented 
article the word ‘patent,’ or any word importing that the same is 
patented, for the purpose of deceiving the public, shall be liable, 
for every such offense, to a penalty of not less than one hundred 
dollars with costs; one-half of said penalty to the person who shall 
sue for the same, and the other to the use of the United States, to 
be recovered by suit in any district court of the United States within 
whose jurisdiction such offense may have been committed.”
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deprived of the right to recover damages for infringement, 
except upon proof that after notice, the defendant con-
tinued to make, use or vend. This construction, it is said, 
correctly we think, gives effect to every word in the 
section and carries out the legislative purpose.

Counsel for respondent submit—
Section 4900 requires a patentee or patent owner, 

whether or not he makes or vends, to give notice in one 
of the two alternative methods, (marking the article, 
or giving actual notice to the defendant) as therein 
specified. By plain language, the duty to give notice of 
infringement is imposed without limitation upon “all 
patentees and their assigns and legal representatives.” 
Then the statute proceeds and imposes this upon “all 
persons making or vending any patented article for or 
under them.” The duty to give notice is required not 
only of patentees and their assigns and legal-representa-
tives, but also the duty is imposed upon all persons 
making or vending under them. The purpose is not that 
notice may be given of the issuance and existence of a 
patent, but to prevent innocent infringement; and this 
is accomplished in two ways—by marking the article, 
if made, for all to see; or by sending an accusing notice. 
The section clearly does say that the three classes of 
persons named therein, (1) patentees, (2) assigns and 
legal representatives, and (3) all persons making or 
vending patented articles for or under them, must either 
mark the article of the patent in accordance with the 
statute or give notice to the accused infringer. Alterna-
tive methods of giving notice are provided by the statute; 
so no hardship is worked upon him who does hot make 
and sell and no lack of harmony with other provisions 
of the patent laws exists. If the present edition of the 
statute means that giving notice is imposed only on those 
who make or sell, there would have been no necessity for 
changing the earlier enactments of the statute. The
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whole matter could have been disposed of by saying “all 
persons who make or vend patented articles.”

Obviously, but for § 4900, a patentee might recover for 
all damages suffered through infringement without giving 
prior actual notice to the infringer. That section sub-
tracts something and creates an exception.

If respondent’s position is correct, process patents and 
patents under which nothing has been manufactured 
may be secretly infringed with impunity, notwithstand-
ing injury to owners guilty of no neglect. Only plain 
language could convince us of such an intent.

The idea of a tangible article proclaiming its own char-
acter runs through this and related provisions. Two 
kinds of notice are specified—one to the public by a 
visible mark, another by actual advice to the infringer. 
The second becomes necessary only when the first has 
not been given; and the first can only be given in con-
nection with some fabricated article. Penalty for failure 
implies opportunity to perform.

If the word “patentees” is not qualified by “making or 
vending any patented article,” the section would seem 
to impose on such persons a duty to the public impossi-
ble of performance when no article is made or vended 
by them. Also, if these words do not qualify patentees, 
then the words “same” and “thereon,” are not easily 
understood.

Section 5, Act of August 29th, 1842, c. 263, 5 Stat. 544, 
declared, that it shall be an offense to place the word 
“patent” or “letters-patent” on any unpatented article 
with intent to deceive the public and prescribes a penalty 
recoverable by action.

“Sec. 6. . . . That all patentees and assignees of pat-
ents hereafter granted, are hereby required to stamp, en-
grave, or cause to be stamped or engraved, on each article 
vended, or offered for sale, the date of the patent; and 
if any person or persons, patentees or assignees, shall
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neglect to do so, he, she, or they, shall be liable to the 
same penalty, to be recovered and disposed of in the 
manner specified in the foregoing fifth section of this 
act.”

The Act of March 2, 1861, c. 88, 12 Stat. 249, pro-
vided—

“Sec. 13. . . . That in all cases where an article is made 
or vended by any person under the protection of letters-
patent, it shall be the duty of such person to give suffi-
cient notice to the public that said article is so patented, 
either by fixing thereon the word patented, together 
with the day and year the patent was granted; or when, 
from the character of the article patented, that may be 
impracticable, by enveloping one or more of the said 
articles, and affixing a label to the package or otherwise 
attaching thereto a label on which the notice, with the 
date, is printed; on failure of which, in any suit for the 
infringement of letters-patent by the party failing so 
to mark the article the right to which is infringed upon, 
no damage shall be recovered by the plaintiff, except on 
proof that the defendant was duly notified of the in-
fringement, and continued after such notice to make or 
vend the article patented.”

Section 38 of the Act of July 8, 1870, supra, became 
§ 4900, R. S. Section 39—now § 4901, R. S.—is in the 
margin, ante, p. 393.

By the Act of 1842 (the earliest here important) “all 
patentees and assignees of patents” were required to mark 
“each article vended or offered for sale” and defaulters 
were subjected to a money penalty. The Act of 1861 
directed that “in all cases where an article is made or 
vended by any person under the protection of letters- 
patent, it shall be the duty of such person to give sufficient 
notice to the public that said article is so patented, etc.” 
It penalized default by taking away the right to recover 
damages, except, etc. The Act of 1870, prepared by the
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Commissioners to Revise the Statutes (Act June 27, 1866, 
14 Stat. 74)s.made it the duty of “all patentees, and their 
assigns and legal representatives, and of all persons making 
or vending any patented article for or under them, to give 
sufficient notice to the public that the same is patented,” 
etc. and penalized default as did the Act of 1861.

All these acts reveal the purpose to require that marks 
be put on patented articles for the information of the 
public. They undertook to specify those charged with 
the duty to attach such marks. In this regard, the mean-
ing of the Act of 1861 is not open to question. The dif-
ferent language found in the Act of 1870 was intended, 
we think, to delimit the term “a person under the pro-
tection of letters patent,” to describe the members of the 
class more definitely, and not to impose a new and dif-
ferent burden upon non-producing patentees. We find 
nothing adequate to support the notion that such pat-
entees were deprived of the right theretofore existing to 
claim damages from an infringer unless and until he 
could be run down and served with actual notice.

The Circuit Court of Appeals erroneously sustained 
the respondent’s position, because of the different lan-
guage found in the Act of 1870. It said:

“The earlier statute provided ‘that in all cases where 
an article is made or vended by any person under the 
protection of lettersr-patent, it shall be the duty of such 
person to give sufficient notice to the public that said 
article is patented, . . .’ (12 Stat. 249.) That statute 
required any person making or vending an article under 
the protection of letters-patent to give the notice, 
whereas the present one requires that notice be given by 
all patentees and their assigns and legal representatives, 
and also, by all persons making or vending the patented

8 Congressional Globe, Vol. 43, Part 5, pp. 2679-2684.
Congressional Globe, Vol. 43, Part 5, pp. 2679-2680.
Congressional Globe, Vol. 43, Part 5, p. 2680.
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article. Thus under the earlier statute a patentee who 
did not make or vend the article was not required to 
give the notice, but under the present statute the pat-
entee, his assigns and legal representatives must give it, 
whether they do or do not make or vend the article. 
This is the only difference between the two statutes, and 
in our opinion the amendment to the old statute as 
embodied in the new requires the patentee or his assignee 
who does not make or vend the article to give notice of 
the patent and limits the recovery for infringement there-
of to damages sustained thereafter.”

Under the interpretation which we accept, § 4900, R. S., 
provides protection against deception by unmarked pat-
ented articles, and requires nothing unreasonable of pat-
entees. By admission, the Act of 1861 did not require 
a patentee who did not produce to give actual notice to 
an infringer before damages could be recovered; and 
there is nothing in the language or history of the Act of 
1870 sufficient to indicate an intent to alter his position 
in this regard. This conclusion is in harmony with the 
language of Dunlap v. Schofield, 152 U. S. 244, 247.

The challenged judgment must be reversed. The 
judgment of the District Court is affirmed.

Reversed.

SOUTHERN RAILWAY CO. v. LUNSFORD, 
ADMINISTRATRIX.

CERTIORARI TO THE COURT OF APPEALS OF GEORGIA.

No. 399. Submitted February 10, 1936.—Decided March 2, 1936.

The absolute duty laid on carriers by the Boiler Inspection Act to keep 
“all parts and appurtenances” of their locomotives in proper condi-
tion does not extend to safety devices which do not increase the 
peril and which are placed on locomotives by the carrier for experi-
mental purposes. P. 401.

50 Ga. App. 829; 179 S. E. 571, reversed.
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Certi orari , 296 U. S. 561, to review the affirmance of 
a judgment against the Railway in an action under the 
Employers’ Liability Act.

Messrs. G. E. Maddox, H. O’B. Cooper, Sidney S. 
Alderman, and & R. Prince submitted for petitioner.

Messrs. Reuben R. Arnold and B. P. Gambrell sub-
mitted for respondent.

Mr . Justice  Mc Reynol ds  delivered the opinion of the 
court.

Respondent’s intestate, J. M. Cox, driver of the engine 
on petitioner’s fast train from Birmingham to Atlanta, 
lost his life when it overturned. As the train moved forty 
miles per hour over a six degree curve to the left, some-
thing, apparently a stone, turned the wheels of the front 
truck to the right and off the rails. After bumping over 
the cross ties for seven-tenths of a mile they struck a 
switch and the upset followed.

The front or boiler end of the locomotive found sup-
port through a rigidly attached center casting rounded 
to fit, some three or four inches, into another casting made 
fast to the forward truck. This adjustment permitted 
passage around curves. The parts were held together 
by the weight of the locomotive. If the wheels of the 
truck left the rails the connection would be broken; the 
locomotive would rest on the driving wheels and short 
chains attached to it would pull the truck along. Com-
pressed air carried in a hose pipe from the pump, con-
trolled all brakes. Pressure released them; when with-
drawn, they automatically applied.

A mechanism, known as Wright’s Little Watchman, 
fastened beneath the locomotive frame, carried a valve 
closing an entrance into the air line actuated by a lever 
or trigger, A pull on this would open the valve, let out
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air and thus set the brakes. The lever was connected 
with the forward truck; if its wheels left the track and 
fell five inches or more a downward pull was expected.

Newly constructed locomotives carry no Watchman; 
they are not in common use. Petitioner buys and ap-
plies them; has experimented with them for seven years; 
nearly all of its passenger locomotives carry them. The 
device is not regarded as an essential or integral part. 
The carrier’s General Superintendent testified without 
contradiction—“The use of this device cannot possibly 
endanger the operation of the train. It is used in the 
hope that it may apply the brakes and stop the train in 
event of derailment of front trucks. My experience with 
this device is that it sometimes works and sometimes will 
not work, and that it cannot be relied upon with any 
degree of certainty.” Both witnesses who spoke to the 
point asserted that it was in an experimental stage; was 
being tried out with the hope of securing good results; 
sometimes it had proved effective, sometimes it disap-
pointed. Notwithstanding use during seven years, it 
remained experimental.

Respondent brought an action for damages in a State 
Court and relied upon two grounds—(1) failure properly 
to maintain the track, (2) failure to keep the Watchman 
in proper condition wherefore it failed to function and 
arrest the train. The court presented the cause to the 
jury upon both theories. Judgment for respondent after 
a favorable verdict was affirmed by the appellate court. 
Discussion of the first ground is unnecessary; the judg-
ment must be reversed because of error in the charge 
relative to the second.

The Boiler Inspection Act of June 7, 1924, c. 355, § 2, 
43 Stat. 659, U. S. C., Title 45, § 23, provides—

“It shall be unlawful for any carrier to use or permit 
to be used on its line any locomotive unless said loco-
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motive, its boiler, tender, and all parts and appurtenances 
thereof are in proper condition and safe to operate in the 
service to which the same are put, that the same may 
be employed in the active service of such carrier without 
unnecessary peril to life or limb, and unless said loco-
motive, its boiler, tender, and all parts and appurtenances 
thereof have been inspected from time to time in accord-
ance with the provisions of sections 28, 29, 30, and 32 and 
are able to withstand such test or tests as may be pre-
scribed in the rules and regulations hereinafter provided 
for.”

This enactment has been much considered. Baltimore 
& Ohio R. Co. v. Groeger, 266 U. S. 521; Napier v. At-
lantic Coast Line R. Co., 272 U. S. 605; United States v. 
Baltimore & Ohio R. Co., 293 U. S. 454. But we have not 
heretofore undertaken to give definite interpretation to 
the words “parts and appurtenances.”

The accepted doctrine is that the Act imposes upon 
the carrier an absolute and continuing duty to maintain 
the locomotive, and all parts and appurtenances thereof, 
in proper condition, and safe to operate in active service 
without unnecessary peril to life or limb. Also, that, 
after proper inquiry, the Interstate Commerce Commis-
sion may “prescribe the rules and regulations by which 
the fitness for service shall be determined.”

The Commission has promulgated no rule mentioning 
Little Watchmen; they are not subjected to inspection; 
without them locomotives “may be employed in the ac-
tive service . . . without unnecessary peril to life or 
limb.” While most carriers do not use them, their loco-
motives commonly are in “proper condition.”

Respondent does not suggest that the Watchman, 
whether operative or not, detracted from safety or in any 
way contributed to the derailment. But it is said that 
in the circumstances shown the mechanism failed prompt-
ly to stop the train, and the jury was at liberty to find

43927°—36------ 26
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faulty condition which caused the engineer’s death. The 
soundness of this reasoning we need not consider; certio-
rari was granted because of another point.

Upon the evidence, beyond reasonable doubt, the 
Watchman was in the experimental stage. Use during 
seven years gave it no other status, as the witnesses 
pointed out. Nevertheless, the claim is that when at-
tached it became a part or appurtenance which the car-
rier was absolutely bound properly to maintain.

With frankness, counsel assert: “There is no doubt that 
the judge charged that as to this device there was an ab-
solute requirement that it should be in proper condition.” 
In support of this, they urge: The carrier “creates its 
own standard of safety by the appliances which it places 
on its own locomotive; and that the Boiler Inspection Act, 
in requiring all parts and appurtenances on the entire 
locomotive to be in proper condition, applies to each par-
ticular locomotive of every type.”

We are unable to accept this view. With reason, it 
cannot be said that Congress intended that every gadget 
placed upon a locomotive by a carrier, for experi-
mental purposes, should become part thereof within the 
rule of absolute liability. So to hold would hinder com-
mendable efforts to better conditions and tend to defeat 
the evident purpose—avoidance of unnecessary peril to 
life or limb. Whatever in fact is an integral or essential 
part of a completed locomotive, and all parts or attach-
ments definitely prescribed by lawful order of the Inter-
state Commerce Commission, are within the statute. 
But mere experimental devices which do not increase the 
peril, but may prove helpful in an emergency, are not. 
These have not been excluded from the usual rules rela-
tive to liability.

The charge in the particulars indicated was erroneous 
and prejudicial.

Reversed.
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PACIFIC TELEPHONE & TELEGRAPH CO. v. TAX 
COMMISSION OF WASHINGTON.*

APPEAL FROM THE SUPREME COURT OF WASHINGTON.

No. 544. Argued January 13, 1936.—Decided March 2, 1936.

1. Where intrastate and interstate commerce are served by the 
same instrumentalities of a foreign common-carrier corporation, 
a state tax on the privilege of doing the local business measured 
on the gross income from that business will not be held invalid 
as imposing indirectly an undue burden on the interstate business, 
in the absence of proof that it actually had such effect. P. 412.

2. No reason appears for holding such a tax upon the local business 
void where, despite its burden, the local business is conducted at 
a profit; or where, though conducted at an apparent loss, the 
corporation wishes to continue the local business because of bene-
fits present or prospective. P. 414.

3. The occupation tax involved in this case is held to be inherently 
unobjectionable. It is not upon an instrumentality of interstate 
commerce, nor is it a disguised attempt to discriminate against that 
commerce; payment is not made a condition to continuance of 
business; the amount is moderate and not increased because of 
the interstate business; the tax is not inseparable, although the 
two branches of the business are so. P. 414.

4. No decision of this Court supports the proposition that an 
occupation tax upon local business, otherwise valid, must in such 
cases be held void merely because the local and interstate branches 
are for some reason inseparable. P. 415.

5. The mere fact that an occupation tax on the intrastate business 
of a railroad increases an operating deficit in that branch of thé 
business while, according to the carrier’s allocations, the inter-
state business is profitable, does not show that the tax is an undue 
burden on the interstate business. P. 418.

6. The occupation tax, like other taxes and expenses, lessens the 
benefit derived by interstate commerce from the joint operation 
with it of the intrastate business of the carrier; but it is not an 
undue burden on interstate commerce where, as in this case, the

* Together with No. 529, Northern Pacific Ry. Co. v. Washington, 
and No. 573, Great Northern Ry. Co. v. Washington, both on appeal 
from the Supreme Court of Washington.
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advantage to the carrier, and to interstate commerce, of continuing 
the intrastate business is greatly in excess of the tax. P. 419.

183 Wash. 697, 33, 698; 48 P. (2d) 931, 938, affirmed.

Appeals  in three cases from judgments sustaining the 
validity of state taxes assessed against three foreign cor-
porations, each engaged in both intrastate and interstate 
business, on the privilege of doing the intrastate business. 
In No. 544, the Telephone Company sued to enjoin col-
lection. The other two cases were actions by the State to 
collect the taxes from the two Railway Companies.

Mr. Otto B. Rupp, with whom Messrs. Maurice Mc- 
Micken, Alfred J. Schweppe, and Alfred Sutro were on 
the brief, for Pacific Telephone & Telegraph Co., 
appellant in No. 544.

It is difficult to make a correct segregation of the prop-
erty, revenues and expenses of a large telephone and 
telegraph company. It can only be done on a time use 
basis—a method approved by this Court. Lindheimer 
v. Illinois Bell Tel. Co., 292 U. S. 151, 155. Using that 
method, a segregation of the property was made in this 
case, which resulted in finding that over ninety per cent, 
of the property would have to be retained if interstate 
service only was furnished. That property would be sub-
ject to a tax burden one and one-half times as great as 
the total gross amount received by the appellant in the 
rendition of its interstate telephone and telegraph serv-
ice. Not only so, but the property would have to be 
maintained, and, even if maintained, would depreciate. 
In addition, appellant would have to employ and pay 
operators, superintendents, accountants, agents and offi-
cers, and purchase power to operate the plant.

Moreover, as a matter of law, appellant cannot with-
draw from its intrastate business without also abandon-
ing its interstate business.
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It follows that the tax sought to be imposed by the 
Act, while ostensibly levied for the privilege of doing an 
intrastate business only, is in effect a tax for the privilege 
of doing both kinds of business.

Discussing: Interstate Busses v. Holyoke Street Ry. 
Co., 273 U. S. 45; Sprout v. South Bend, tX17 U. S. 163; 
East Ohio Tax Co. v. Tax Commission, 283 U. S. 465, 
470; Cooney v. Mountain States Telephone Co., 294 U. S. 
384.

To condition appellant’s right to do an intrastate busi-
ness is also to condition its right to do an interstate busi-
ness; and that last right is just as much conditioned if 
the condition be a tax measured by gross intrastate reve-
nues as if the condition were a tax measured by the 
number of wagons or cars or telephone instruments. See 
Crutcher N. Kentucky, 141 U. S. 47; International Text-
book Co. v. Pigg, 217 U. S. 91; Western Union v. Pendle-
ton, 122 U. S. 347; Western Union v. Kansas, 216 U. S. 
1, 26.

Mr. Lorenzo B. da Ponte, with whom Mr. Dennis F. 
Lyons was on the brief, for Northern Pacific Ry. Co., 
appellant in No. 529.

Appellant cannot abandon its local business while con-
tinuing its interstate business.

While a State may require payment of an occupation 
tax by one engaged in both intrastate and interstate com-
merce, the exaction, in order to be valid under the com-
merce clause, must be solely on account of the intrastate 
business done and the party taxed must be free in law 
and fact to withdraw from the intrastate business without 
withdrawing also from the interstate. Pullman Co. v. 
Adams, 189 U. S. 420; Crutcher v. Kentucky, 141 U. S. 
47; Cooney v. Mountain States Telephone Co., 294 U. S. 
384; Northern Express Co. v. State, 76 Wash. 636; Great
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Northern v. State, 147 Wash. 630; Allen v. Pullman Co., 
191 U. S. 171; Western Union v. Kansas, 216 U. S. 1; Bar-
rett v. New York, 232 U. S. 14; Bowman n . Continental 
Oil Co., 256 U. S. 642; Interstate Busses v. Holyoke Street 
Ry. Co., 273 U. S. 45; Railroad Commission v. Chicago, 
B. & Q. R. Co., 257 U. S. 563; Colorado v. United States, 
271 U. S. 153; Sprout v. South Bend, 277 U. S. 163; East 
Ohio Gas Co. v. Tax Commission, 283 U. S. 465; Cali-
fornia v. C. P. R. Co., 127 U. S. 1; Great Northern n . 
Minnesota, 278 U. S. 503. Distinguishing: Ohio Tax 
Cases, 232 U. S. 576; Kansas City, Ft. S. & M. Ry. Co. n . 
Botkin, 240 U. S. 227; St. Louis S. W. Ry. Co. v. Arkansas, 
235 U. S. 350; Cudahy Packing Co. v. Minnesota, 246 
U. S. 450.

The intrastate business was conducted at a loss which 
must be made up from net income from interstate busi-
ness and business done in other States. Appellant cannot 
increase many intrastate rates because of competition of 
other kinds of transportation, and for economic reasons, 
nor can it do so under the laws of the State without the 
consent of the Department of Public Service. Appellant 
has applied for an increase of intrastate rates, but the ap-
plication was denied. Appellant, as a practical matter, 
has been unable to increase its revenue from intrastate 
business, and the Superior Court finds that it has done all 
it can but without success.

The obligation of intrastate business under the Trans-
portation Act, 1920, to. contribute a just proportion of 
operating expense, including return on value of property, 
is declared in Railroad Commission v. Chicago, B. & Q. R- 
Co., 257 U. S. 563. Whether the burden on interstate 
commerce be due to inadequate intrastate rates, excessive 
taxation, excessive expenditures in the local interest, or 
otherwise, is without legal significance. Cf. Colorado v. 
United States, 271 U. S. 153; Smyth v. Ames, 169 U. S.
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466. Even ad valorem taxation, measured by a percent-
age of gross revenue, is subject to restraint of the com-
merce clause. Southern Ry. Co. v. Kentucky, 274 U. S. 
76. Certainly, no value inheres in the so-called privilege 
of being compelled to do intrastate business at a loss. 
And even so, the property is otherwise taxed as a going 
concern. Postal Telegraph Co. v. Richmond, 249 U. S. 
252.

As the tax falls on income earned outside the State, 
there is a violation of the due process clause. Western 
Union v. Kansas, 216 U. S. 1; Ludwig v. Western Union, 
216 U. S. 146; Fargo v. Hart, 193 U. S. 490; Wallace v. 
Hines, 253 U. S. 56; Alpha Portland Cement Co. v. Mas-
sachusetts, 268 U. S. 203; Shaffer v. Carter, 252 U. S. 37. 
Not only is there no fixed right of compensation payable 
at the time of taking, but compensation will never be re-
ceived because increased rates, if obtained, will not apply 
retroactively.

Mr. Thomas Balmer, with whom Messrs. F. G. Dorety 
and Edwin C. Matthias were on the brief, for Great 
Northern Ry. Co., appellant in No. 573.

Appellant cannot withdraw from its intrastate business 
in Washington and at the same time continue its inter-
state business, either as a matter of law, or as a matter of 
fact. Therefore, under the decisions of this Court, the 
tax is a burden upon, and a regulation of, interstate 
commerce, in violation of Art. I, § 8 of the Constitution.

Income from intrastate business is essential to appel-
lant’s existence as a carrier of interstate commerce. Aban-
donment of its intrastate business would have resulted 
in a loss in the year 1933 of $2,179,760 and a saving of not 
more than 14% of that amount. This is due to the fact 
that even though local service were discontinued it would 
be impossible to make much reduction in train service. 
In order to continue interstate service, appellant would



408 OCTOBER TERM, 1935.

Argument for Appellants. 297 U.S.

have to make a greater increase in its rates and fares 
than interstate commerce could bear.

As the amount of the tax, if valid, is a matter of state 
discretion, an essential instrumentality of interstate com-
merce may be destroyed by the State. This is made more 
apparent when we consider that, if the State of Wash-
ington can impose such a tax, all of the States through 
which appellant’s line of railroad is constructed may do 
likewise.

Congress has so taken possession of the local business, 
in so far as such business has a direct relation to interstate 
business, that there is not room for state power to license 
local business as a privilege which may be granted or de-
nied at the will of the State, nor to take any action what-
ever which will disable or hamper the carrier in the per-
formance of its duty to maintain an interstate system of 
transportation and economically and efficiently serve 
interstate commerce at reasonable rates.

It is therefore obvious that the exaction of a tax by the 
State for the privilege of carrying on local commerce is a 
direct burden on, and a regulation of, interstate com-
merce, where, as here, both classes of commerce are car-
ried over the same lines by the same employees, in the 
same trains, and by the use of the same instrumentalities, 
and the interstate business is absolutely dependent for its 
efficient and economical transaction upon the local busi-
ness. Even if there could have been a doubt upon this 
point prior to the enactment of the Transportation Act, 
there can be none now, in view of the provisions of that 
Act, and there is therefore controlling reason for the strict 
application of the rule invoked at the beginning of this 
argument, in view of the amendments and additions to 
the Interstate Commerce Act by the Transportation Act 
of 1920. Railroad Commission v. Chicago, B. & Q. R. Co., 
257 U. S. 563; Colorado v. United States, 271 U. S. 153; 
New York v. United States, 257 U. S. 591; Dayton-Goose
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Creek R. Co. v. United States, 263 U. S. 456; Atlantic 
Coast Line R. Co. v. Daughton, 262 U. S. 413.

While this Court has always held that ad valorem taxes 
may be imposed upon property used in interstate com-
merce, it has likewise always held that an excise or license 
tax which must be paid out of the receipts from inter-
state commerce is a burden on such commerce.

Appellant’s answer alleges, and both courts below have 
found, that appellant’s intrastate business was conducted 
at a loss during the year 1933, and that the tax in ques-
tion would have to be paid out of appellant’s earnings 
from interstate and foreign commerce and from the in-
come from its property located outside the State of Wash-
ington.

The tax is not rendered constitutional by the fact that 
appellant did not secure permission to raise intrastate 
rates which, due to competitive and economic conditions, 
cannot be raised.

The following authorities point to the invalidity of the 
statute under the Fourteenth Amendment: Western 
Union v. Kansas, 216 U. S. 1; Ludwig v. Western Union, 
216 U. S. 146; Fargo v. Hart, 193 U. S. 490; Wallace v. 
Hines, 253 U. S. 66; Alpha Portlatnd Cement Co. v. 
Massachusetts, 268 U. S. 203; Shaffer v. Carter, 252 U. S. 
37.

The tax is not rendered constitutional by reduction of 
ad valorem taxes.

Mr. R. G. Sharpe, Assistant Attorney General of 
Washington, and Mr. Walter L. Baumgartner, with 
whom Mr. G. W. Hamilton, Attorney General, was on 
the brief, for appellees.

By leave of Court, Messrs. A. C. Van Soelen and 
Walter L. Baumgartner filed a brief on behalf of the 
City of Seattle, as amicus curiae, urging affirmance of 
the judgment below.



410 OCTOBER TERM, 1935.

Opinion of the Court. 297 U. S.

Mr . Justi ce  Brandeis  delivered the opinion of the 
Court.

The State of Washington laid upon practically all per-
sons engaged in intrastate business an occupation tax ef-
fective August 1, 1933, to continue for twenty-four 
months. The tax is measured by a percentage of the 
gross income solely of that business; and, as construed, 
purports not to tax the privilege of doing interstate busi-
ness. The rate for telephone companies is 3 per cent; for 
railroads, 1% per cent. Laws of Washington, 1933, c. 191. 
No. 544 is a suit by Pacific Telephone & Telegraph Com-
pany against the Tax Commission to enjoin proceedings 
to enforce the tax. No. 573 is an action by the State 
against Great Northern Railway to collect the tax for 
the period ending December 31, 1933. No. 529 is a like 
action against Northern Pacific Railway. Each company 
is a foreign corporation. The cases are here on appeals 
from the Supreme Court of the State and were argued 
together. Each presents the question whether the stat-
ute, as applied, is obnoxious to the commerce clause of 
the Federal Constitution. The railroads claim also that 
the statute violates the due process clause by taxing in-
come earned outside the State. In each case the trial 
court held the statute void. The Supreme Court sus-
tained its validity in all the cases. 183 Wash. 697, 698, 
33; 48 P. (2d) 931, 938.

None of the companies rests its challenge of the statute 
primarily upon proof that the tax, in fact, burdens inter-
state commerce. The Telephone Company relies wholly, 
and the railroads mainly, upon an alleged rule of law— 
the proposition that when a foreign corporation engages 
within a State in both local and interstate commerce, an 
occupation tax laid upon the local business is necessarily 
void, unless the corporation is free in law and in fact to 
withdraw therefrom without discontinuing its interstate 
business. They urge that the alleged rule applies to
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them, claiming that inability to abandon the local busi-
ness without also discontinuing the interstate is imposed 
by state and federal law, and arises also from practical 
considerations. They insist that the rule applies although 
the tax is not such in character or amount as to induce 
withdrawal from the local business. The railroads con-
tend further that the tax, in fact, burdens interstate 
commerce.

The trial court found, and the Supreme Court as-
sumed, that practical considerations would prevent either 
of the railroads from abandoning its intrastate business 
without also withdrawing from the interstate. And this 
was assumed to be true of the Telephone Company. The 
operations of the two classes of business are inextricably 
intertwined. In the main, they are carried on at the same 
time, by the same employees, with the same plant, equip-
ment, and facilities. The interstate business is found 
profitable when carried on in connection with the local, 
because the expenses of the joint operation are, under 
applicable accounting rules, apportioned between the 
two branches of the business. Withdrawal from local 
business would reduce by but a small percentage each 
company’s cost of operation. The remaining unavoid-
able expense would be heavier than the interstate busi-
ness could bear under the existing rates or under any 
conceivable increase. Moreover, the trial court ruled, 
and the Supreme Court assumed, that the governing law 
would not permit these corporations to withdraw from 
local business without discontinuing also the interstate.

The State denies the existence of the alleged rule of law 
that an occupation tax upon intrastate business is neces-
sarily void, if the corporation is not free to withdraw 
from the local business without discontinuing also the 
interstate. There is no denial that a tax upon the privi-
lege of engaging in the local business is void if, by reason 
of its character or amount, it, in fact, imposes a direct
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burden upon interstate commerce. The State insists that 
this tax does not do so.

First. Where interstate and intrastate commerce are 
served by the same instrumentalities of a common carrier, 
it is possible that a regulation of the State applied directly 
to the intrastate business only may in fact burden the 
interstate. Where this occurs Congress may remove the 
burden, since state regulation must yield to its paramount 
power to assure adequate interstate service. That power 
is comprehensive; and has, under appropriate legislation, 
been extensively exercised. Through the Interstate Com-
merce Commission, Congress has commanded the raising 
of local rates where they were so low that the intrastate 
traffic did not bear its fair share of the cost of the service. 
It has prevented state authorities from compelling the 
erection of a union station so expensive as unduly to 
deplete the financial resources of the carrier. It has pre-
vented the construction of an intrastate branch line which 
would have depleted the financial resources of the builder 
or of another interstate carrier. It has curtailed existing 
local service and authorized abandonment of a controlled 
line, despite the carrier’s contract with the State to main-
tain the line. Such control over intrastate commerce 
exists because it is a necessary incident of freeing inter-
state commerce from burdens, obstructions or discrimina-
tion. It has been exerted wherever Congress deemed that 
the State’s power to regulate and promote intrastate 
commerce is exercised in such a way as to prejudice the 
interstate. Colorado v. United States, 271 U. S. 153, 
164-166.

Similarly, where interstate and intrastate commerce are 
served by the same instrumentalities of the carrier, it is 
possible that a tax applied directly to the privilege of 
doing the local business may in fact burden the related 
interstate business. While a State may tax the privilege 
of engaging in local business, as it may regulate local
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rates, it may not tax the privilege of engaging in inter-
state commerce. Taxation being one of the forms of 
regulation, Lehigh Valley R. Co. v. Pennsylvania, 145 
IL S. 192, 200, any tax laid directly upon the privilege is 
void even in the absence of legislation by Congress or a 
finding of prejudice. As local rates may be so low, and 
.the circumstances such, that these rates must be raised 
in order to protect interstate commerce, so a tax on the 
privilege of engaging in local business may conceivably be 
so high, and the circumstances such, as to require lower-
ing of the tax in order to protect interstate commerce. 
But the high tax on the local privilege, like the low rate 
for the local traffic, if it burdens interstate commerce at 
all, does so by reason of its consequences. This being so, 
a tax upon the local privilege only must be held valid 
in the absence of proof that it imposes an undue burden 
upon interstate commerce. “The question of constitu-
tional validity is not to be determined by artificial stand-
ards.” See Gregg Dyeing Co. v. Query, 286 U. S. 472, 
480. The alleged indirect tax must be judged by its 
practical operation.

In its effect upon interstate commerce an occupation tax 
solely upon local business does not differ from an ad 
valorem property tax upon tangible property used exclu-
sively in such business. Each increases the necessary cost 
of doing the local business. Either might conceivably be 
so large as to render the local business immediately un-
profitable. A common carrier cannot be compelled to 
carry on business indefinitely at a loss. Brooks-Scanlon 
Co. v. Railroad Commission, 251 U. S. 396; Bullock v. 
Florida, 254 U. S. 513, 520-521; Railroad Commission v. 
Eastern Texas R. Co., 264 U. S. 79, 85. If, because of 
such loss, a corporation, seeing no prospect of betterment, 
wished to discontinue its local business and were pre-
vented by law from doing so unless it discontinued also 
its interstate business, the law might be held void as im-
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posing an unconstitutional condition upon the privilege 
of engaging in interstate commerce. Compare Pullman 
Co. v. Adams, 189 U. S. 420. If it was the tax which 
caused the unprofitableness of the local business and, 
consequently, the desire to discontinue it, the tax would 
then appear as a direct burden on interstate commerce. 
Compare Postal Telegraph-Cable Co. v. Richmond, 249 
U. S. 252, 258; Postal Telegraph-Cable Co. v. Fremont, 
255 U. S. 124, 127. But no reason has been suggested 
why a tax upon the local business should be held void, if 
despite its burden, the local business is conducted at a 
profit; or if, although conducted at an apparent loss, the 
corporation desires to continue it because of benefits pres-
ent or prospective. Compare Ohio Tax Cases, 232 U. S. 
576, 590.

Second. Inherently the tax challenged is unobjection-
able. It is not upon an instrumentality of interstate 
commerce; it is moderate in amount; and is not a dis-
guised attempt to discriminate against interstate com-
merce. As the collection is being made by an action at 
law, the tax is not open to the objection raised in West-
ern Union Telegraph Co. v. Massachusetts, 125 U. S. 
530, 554, that payment may be made a condition of con-
tinuing to do business. Compare Underwood Typewriter 
Co. v. Chamberlain, 254 U. S. 113, 119. The tax is “im-
posed solely on account of the intrastate business”; and 
it appears “that the amount exacted is not increased 
because of the interstate business done.” Compare East 
Ohio Gas Co. v. Tax Commission, 283 U. S. 465, 470. 
Although the two branches of the business of the com-
panies are inseparable, the tax is not laid inseparably 
upon both. Thus, it is not open to the objection held 
fatal in Leloup v. Mobile, 127 U. S. 640, and Cooney 
v. Mountain States Telephone & Telegraph Co., 294 U. S. 
384. “Certainly, one cannot avoid a tax upon a taxable 
business by also engaging in a non-taxable business.” 
Raley de Bros. v. Richardson, 264 U. S. 157, 159.
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The distinction drawn by those cases between an occu-
pation tax valid because laid only on local business and 
one void because laid inseparably upon the whole busi-
ness, is clearly shown in the discussion of the two classes 
of taxes involved in Bowman v. Continental Oil Co., 
256 U. S. 642, 646-647. Taxes for the privilege of doing 
local business measured by the gross income of such busi-
ness have frequently been laid upon concerns engaged in 
both intrastate and interstate business; and have, for 
half a century, been sustained without enquiry whether 
withdrawal from the local business would compel dis-
continuance of the interstate. That an occupation tax 
upon a foreign telegraph company measured by earn-
ings from its local business is valid, was indicated as 
early as Telegraph Co. v. Texas, 105 U. S. 460, 464L-465; 
and was definitely held in Ratterman v. Western Union 
Telegraph Co., 127 U. S. 411, which has been repeatedly 
cited with approval in cases involving interstate railroads 
and telegraph companies.1 Similarly, in Southern Ry. 
Co. v. Watts, 260 U. S. 519, 529-530, a so-called franchise 
tax for the privilege of doing intrastate business, meas-
ured by a percentage of the value of property subject also 
to an ad valorem tax, was sustained as against both 
foreign and domestic railroads.

No decision of this Court lends support to the proposi-
tion that an occupation tax upon local business, otherwise 
valid, must be held void merely because the local and 
interstate branches are for some reason inseparable. In

1 Western Union Telegraph Co. v. Pennsylvania, 128 U. S. 39, 40; 
Western Union Telegraph Co. v. Alabama, 132 U. S. 472, 476-477; 
Lehigh Valley R. Co. v. Pennsylvania, 145 U. S. 192, 201; Postal Tele-
graph Cable Co. v. Charleston, 153 U. S. 692, 697; Postal Tele-
graph Cable Co. v. Adams, 155 U. S. 688, 698. See also Pacific Ex-
press Co. v. Seibert, 142 U. S. 339, 349-350; Cornell Steamboat Co. v. 
Sohmer, 235 U. S. 549; Ohio Tax Cases, 232 U. S. 576, 591-593. 
Compare Osborne v. Florida, 164 U. S. 650; Kehrer v. Stewart, 197 
U. S. 60.
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cases relied upon by appellants there are expressions which 
may seem to support that contention. But in none of 
those cases was the challenged tax measured by the gross 
income of the intrastate business only. In some it was 
laid inseparably upon the privilege of doing both inter-
state and intrastate business.2 3 In some the case was sug-
gested of a compulsory local service which, coupled with 
a tax, might burden interstate commerce? In Western 
Union Telegraph Co. v. Kansas, 216 U. S. 1, and Pullman 
Co. v. Kansas, 216 IT. S. 56, the question presented, and 
on which the Court divided, was whether payment of a 
confessedly unconstitutional tax could be made a condi-
tion of permitting a foreign corporation to exercise the 
privilege of continuing to do intrastate business within 
the State.4 It is true that in Sprout v. South Bend, TH 
U. S. 163, 171, the Court, when reciting the essentials of 
a valid license fee for doing local business, said that it 
must appear “that the person taxed could discontinue the 
intrastate business without withdrawing also from the 
interstate.” 5 * * 8 But that statement was made in discussing 
the validity of a flat bus license fee, prescribed by an 
ordinance which made no distinction between busses en-

2 Allen v. Pullman Car Co., 191 U. S. 171, 179; Galveston, H. S. 
A. Ry. Co. v. Texas, 210 U. S. 217; Adams Express Co. v. New York 
City, 232 U. S. 14.

3 Pullman Co. v. Adams, 189 U. S. 420; Alien v. Pullman Car Co., 
191 U. S. 171, 182-183; Postal Telegraph-Cable Co. n . Richmond, 249 
U. S. 252, 258; Postal Telegraph-Cable Co. v. Fremont, 255 U. S. 
124, 127.

4 The statute was held, or assumed, to be inherently unconstitu-
tional, because it was measured by a percentage of the authorized
capital of the companies and was, therefore, a tax upon all their
property without and within the State.

8 See East Ohio Gas Co. v. Tax Commission, 283 U. S. 465, 470; 
Cooney v. Mountain States Telephone & Telegraph Co., 294 U. S. 
384, 393, where the passage was repeated. Compare Interstate 
Busses Corp. v. Holyoke Street Ry. Co., 273 U. S. 45, 51.
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gaged exclusively in interstate commerce, those engaged 
exclusively in intrastate commerce, and those engaged in 
both classes of commerce; and it must be read in that 
context. The license fee was held void, because Sprout, 
who was engaged in both classes of commerce, could not 
escape payment of the tax by confining himself to inter-
state business. The cases cited by the Court in that con-
nection were of the same character.®

Third. The Telephone Company relies wholly upon the 
alleged rule of law. It makes no claim that the tax laid 
upon it in fact burdens interstate commerce. Nor could 
it do so. The company’s business, both the intrastate and 
the interstate, was conducted at a profit during the tax 
period. The net operating income from the local busi-
ness for the year 1933 was $781,338.44, after deducting 
taxes assignable thereto; the net operating income from 
the interstate business was $118,225.74.7 The tax for the 
five months ending December 31, 1933, is apparently 
$112,251.31. Not only is the intrastate business (even 
with the addition of this tax) no burden; it is that 
branch of the business which makes it financially possible 
to carry on the interstate. The gross operating revenues 
from interstate business were in 1933 only $932,424.74, 
while the total operating expenses of the company within 
the State were $7,649,933.89. The greater part of these 
expenses involved plant, equipment facilities, and em-
ployees’ services indispensable to the conduct of the in-

9 Leloup v. Mobile, 127 U. S. 640; Crutcher v. Kentucky, 141 U. S. 
47, 58; Adams Express Co. v. New York City, 232 U. S. 14, 30; Bow-
man v. Continental Oil Co., 256 U. S. 642, 647. Compare Williams v. 
Talladega, 226 U. S. 404, 417; Postal Telegraph-Cable Co. v. Rich-
mond, 249 U. S. 252.

TThe gross operating revenues from the intrastate business were 
$9,317,598.94; the net, $2,221,631.73. The net operating revenues 
from the interstate business were $282,728.59. Here, as elsewhere, 
no account is taken of a return on the cost or value of the property. 

43927°—36------- 27
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terstate business: of the total expenses, $7,009,241.85 
was charged to the intrastate business and only $640,- 
692.04 to the interstate. As the statute is valid in the 
absence of a showing that the tax in fact directly burdened 
interstate commerce, the judgment against the Telephone 
Company is affirmed.

Fourth. The Great Northern, besides invoking the al-
leged rule of law, claims that in fact the tax upon it di-
rectly burdens interstate commerce. The amount for the 
five months ending December 31, 1933, is $12,988.35. To 
prove that this tax burdens interstate commerce, it pre-
sented accounts which, as the trial court found, show that 
in the year 1933 the intrastate business resulted in a net 
operating deficit of $99,269. But, even if the items in 
the account are correct, it does not follow necessarily that 
the local business (with the tax upon it) directly burdens 
interstate commerce. The contrary appears; The gross 
operating revenues from the intrastate business were 
$2,179,760. To it were charged $1,730,361 of the com-
pany’s operating expenses, leaving net operating revenues 
amounting to $449,399. The deficit of $99,269 is arrived 
at by deducting from these net revenues both railway 
tax accruals to the amount of $335,247,8 and equipment 
and joint facility rentals to the amount of $213,421. It 
is true that, according to this allocation of the joint ex-
penses and charges, it appears that the intrastate busi-
ness was carried on at a small loss. But it is conceded 
that withdrawal from intrastate business and carrying on 
the interstate alone would have subjected the company 
to a very heavy loss. As the trial court found: “The 
net result of abandonment by defendant of its intrastate 
passenger and freight business in order to escape the tax 
imposed by said Chapter 191, Laws of 1933, would be the 
loss of $2,179,760 [the whole intrastate gross operating

8 Ad valorem taxes paid in Washington in 1933 totalled $1,238,385.
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revenues], and the saving of not more than 14% of that 
amount.”

It is said that the deficit from the intrastate branch 
of the business was paid from profits of the interstate 
branch; and it is asserted that, as the tax would increase 
the amount of the deficit, it directly burdens interstate 
commerce. But this does not follow. Every tax, and 
every other charge or item of expense, reduces to that 
extent the profit which otherwise would be made from 
doing business. This tax lessens the benefit derived by 
interstate commerce from the joint operation with it 
of the intrastate business; but because of the advantage 
to the company (and to interstate commerce) in continu-
ing to do the intrastate business, neither the tax of 
$12,988.35 here in question, nor the other taxes allocated 
to the local business, would induce the company to with-
draw from the local business, even if it were permitted 
by law to do so. There is no more reason for saying that 
the $12,988.35, because an occupation tax, directly bur-
dens interstate commerce, since it contributes to the op-
erating deficit, than that the $335,247 taxes paid by local 
business under other statutes confessedly valid, do so. 
Since this tax is laid upon intrastate commerce only and 
is not shown to be a direct burden upon interstate com-
merce, or to be otherwise objectionable, the judgment 
against the Great Northern is affirmed. Compare Postal 
Telegraph-Cable Co. v. Richmond, 249 U. S. 252, 257, 
261; Postal Telegraph-Cable Co. v. Fremont, 255 U. S. 
124; Williams v. Talladega, 226 U. S. 404, 417.

Fifth. The Northern Pacific, besides invoking the al-
leged rule of law, claims also that the tax upon it di-
rectly burdens interstate commerce. The relevant facts 
are similar to those concerning the Great Northern; and 
the same rules of law govern both. The amount of the 
tax for the five months ending December 31, 1933, is 
$36,116.22. To prove that this tax in fact burdens inter-
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state commerce, the company presented accounts which, 
as the trial court found, show that in the year 1933, the 
intrastate business resulted in a net operating deficit of 
$192,507. On the other hand to have abandoned the 
intrastate business while operating the interstate would 
have cost the company gross operating revenues of 
$5,271,893. Since the occupation tax challenged is not 
shown to be a direct burden upon the company’s inter-
state business, the judgment against it is affirmed.

What has been said above disposes of the contention 
of the railroads that the statute violated the due process 
clause. It also renders unnecessary consideration of the 
additional reasons urged by the State in support of the 
judgments of its Supreme Court. On these we express 
no opinion.

Affirmed.

LEAHY v. STATE TREASURER OF OKLAHOMA 
ET AL.

CERTIORARI TO THE SUPREME COURT OF OKLAHOMA.

No. 599. Submitted February 11, 1936.—Decided March 2, 1936.

Decided, upon the authority of Choteau v. Burnet, 283 U. S. 691, 
that an income tax, by the State of Oklahoma, on moneys received 
by a competent member of the Osage Tribe of Indians as his 
share of income from mineral resources held by the United States 
for the Tribe, is not void as a tax upon a federal instrumentality.

173 Okla. 614; 49 P. (2d) 570, affirmed.

Certior ari , 296 U. S. 572, to review a judgment against 
the present petitioner in his action to recover money ex-
acted of him as income taxes.

Mr. Charles Stuart Macdonald, with whom Mr. G. B. 
Fulton was on the brief, submitted for petitioner.

Messrs. C. D. Cund and C. W. King submitted for 
respondents.
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Mr . Justice  Brandeis  delivered the opinion of the 
Court.

Leahy brought this action in a court of Oklahoma 
against the State Treasurer and others to recover $11.99 
paid under protest as state income tax. He is a duly 
enrolled member of the Osage Tribe of Indians, and has 
long held a certificate of competency. As such member 
he is entitled to receive, from time to time, his pro rata 
share of the income of the restricted mineral resources 
of the Tribe held by the United States for the Tribe under 
the Act of June 28, 1906, c. 3572, 34 Stat. 539, and later 
legislation. The tax challenged is upon such income paid 
to him. Leahy claims that it is void because laid by the 
State upon a federal instrumentality. The trial court 
overruled the contention and entered judgment for the 
defendants. On the authority of Choteau v. Burnet, 283 
U. S. 691, its action was affirmed by the Supreme Court 
of the State, three judges dissenting. 173 Okla. 614; 49 
P. (2d) 570. We granted certiorari because of the consti-
tutional question presented.

The facts are substantially the same as those presented 
in Choteau v. Burnet, supra, which upheld a federal in-
come tax on a like payment. The applicable statutes and 
decisions are discussed there. As Leahy was entitled to 
have the income paid to him and was free to use it as he 
saw fit, no reason appears why it should not be taxable 
also by the State.

Affirmed.
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BAYSIDE FISH FLOUR CO. v. GENTRY et  al .

APPEAL FROM THE DISTRICT COURT OF THE UNITED STATES 
FOR THE NORTHERN DISTRICT OF CALIFORNIA.

No. 2. Argued February 12, 1936.—Decided March. 2, 1936.

1. The Fish and Game Code of California, for the purpose of con-
serving for food the fish found within the waters of the State, 
regulates the local processing of sardines, whether taken within 
those waters or imported. As applied to a manufacturing com-
pany treating only sardines brought in from the high seas and 
disposing of its products only in interstate and foreign commerce, 
held:

(1) That the regulation is not invalid under the commerce 
clause of the Constitution, since in purpose and in direct opera-
tion it is confined to a merely local activity, and if it affects inter-
state or foreign commerce the result is purely incidental. Foster 
Packing Co. v. Hay del, 278 U. S. 1, distinguished. P. 425.

(2) To the extent that the Act deals with the use or treatment 
of sardines brought into the State, they being indistinguishable 
from those taken within the three mile limit, it is justifiable upon 
the ground that it operates as a shield against the covert depletion 
of the local supply, and thus tends to effectuate the policy of the 
law by rendering evasion of it less easy. P. 426.

(3) The regulation is within the state police power. Id.
(4) It is not void under the due process clause of the Four-

teenth Amendment because indirectly it is a deterrent to the 
exercise of the right to contract for the purchase of sardines taken 
from the high seas and brought into the State. P. 427.

2. A statute does not become unconstitutional merely because it has 
created a condition of affairs which renders the making of a 
related contract, lawful in itself, ineffective. Id.

3. State regulations bearing a reasonable relation to an object within 
the state police power—e. g., the conservation of the State’s fish 
supply—cannot be declared invalid because a court may regard 
them as ineffectual, or harsh in particular instances or as aids to 
an objectionable policy. Id.

4. The differences between a process of canning the edible portions 
of fish in their original form for food, and a more rapid process 
of reducing them to a flour or meal which may be readily diverted 
to other purposes than human consumption, are enough to justify, 
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consistently with equal protection, restrictions of the latter process 
not imposed upon the former, in regulations adopted by a State 
to conserve her fish supply for food. P. 428.

8 F. Supp. 67, affirmed.

Appeal  from a decree which dismissed a bill to enjoin 
the above named appellees, officers of California, from 
enforcing certain portions of the State-Fish and Game 
Code.

Mr. Walter Slack argued the cause and Mr. Roy Daily 
filed a brief for appellant.

Mr. Darwin Bryan for appellees.

Mr . Justice  Sutherl and  delivered the opinion of the 
Court.

This is a suit brought to enjoin appellees, officers of 
the State of California, from enforcing certain provi-
sions of the State Fish and Game Code (Statutes of 
1933, pp. 394, 484 et seq.) alleged to contravene the com-
merce clause, and the due process and equal protection 
clauses of the Fourteenth Amendment, of the Federal 
Constitution. The court below sustained a motion to 
dismiss the bill, on the ground that it did not state facts 
sufficient to constitute a cause of action or to entitle ap-
pellant to any relief by injunction or otherwise. 8 F. 
Supp. 67. We are of opinion that this decree must be 
affirmed.

Appellant is a California corporation engaged in the 
business of manufacturing, from the meat of sardines, 
fish flour for human consumption. The sardines are 
caught by fishermen upon the high seas beyond the 
three-mile limit to which the jurisdiction of the state 
extends, sold to appellant, and brought into the state and 
there reduced to fish flour at appellant’s reduction plants. 
The fish flour is made with the expectation of selling
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and shipping it in interstate and foreign commerce; and 
it is so sold and shipped and is used as food in the United 
States and foreign countries. Sardines are a migratory- 
fish found in great numbers in the Pacific Ocean beyond 
the three-mile limit as well as within that limit. So 
far as known, they spawn upon the open seas. In the 
process of reducing the fish, appellant uses a portion for 
producing flour for human consumption, the remainder 
being converted into a meal used for chicken feed, and 
into fertilizer, fish oil and other nonedible substances.

Sardines caught in the same way are also purchased by 
packers, who clean, cook, and can or preserve them for 
human food, using in that process only a part of the 
fish and utilizing the remainder for reduction into non-
edible products.

The provisions of the Fish and Game Code which ap-
pellees threaten to enforce against appellant and those 
necessary to be considered in that connection are copied 
in the margin.1 The bill alleges that appellees will pre-

1Sec. 1010. Every person must procure a license for each plant 
or place of business to engage in the business of:

(a) Canning, curing, preserving or packing fish, taken from the 
waters of this State or brought into this State in a fresh condition.

(b) Manufacturing fish scrap, fish meal, fish oil, chicken feed or 
fertilizer from fish or fish offal.

Sec. 1060. As used in this article:
(a) “Reduction plant” means any plant used in the reduction of 

fish into fish flour, fish meal, fish scrap, fertilizer, fish oil or other 
fishery products or by-products.

(b) “Packer” means any person canning fish or preserving fish by 
the common methods of drying, salting, pickling or smoking.

(c) “Fish offal” means the heads, viscera, and other parts of fish 
taken off in preparing for canning or preserving.

Sec. 1064. It is unlawful to cause or permit any deterioration or 
waste of any fish taken in the waters of this State, or brought into 
this State, or to take, receive or agree to receive more fish than can
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vent appellant from manufacturing fish flour in its reduc-
tion plants while at the same time permitting packers to 
use sardines, taken from the waters of the state or those 
outside, in their packing plants.

First. There is nothing in the state act to suggest a pur-
pose to interfere with interstate commerce. It in no way 
limits or regulates or attempts to Emit or regulate the

be used without deterioration, waste or spoilage. Except as allowed 
by this code, it is unlawful to use any fish or part thereof, except fish 
offal, in a reduction plant or by a reduction process.

Sec. 1065. Sardines may be taken for use in a reduction plant, or 
by a packer, only in accordance with the provisions of this article, 
as follows: In districts 4, 4%, 18, 19, 20, 20A, and 21 between Novem-
ber 1 and March 31; elsewhere in the State between August 1 and 
February 15. This section does not prohibit the taking of sardines 
for the purpose of salting, curing, smoking or drying or for the 
purpose of packing in cans commonly known as quarter-pound or 
square cans less than 10 ounces in net weight; provided, that in a 
ten-ounce can, fish of a size of not less than eight fish to the can may 
be used, and there shall be added to the commonly known quarter-
pound can not less than one ounce of olive oil or a commercial salad 
oil, and a proportionately larger amount of such oil to the larger 
sizes of cans.

Sec. 1066. Any person engaged in canning sardines may take and 
use in a reduction plant thirty-two and one-half per cent of the 
amount of sardines actually received at such canning plant during each 
calendar month.

Sec. 1068. The commission may grant a revocable permit, subject 
to such restrictions, rules or regulations as the commission may pre-
scribe, to take and use fish by a reduction or extraction process. 
No reduction of fish shall be permitted which may tend to deplete the 
species, or result in waste or deterioration of fish.

Sec. 1070. Persons engaged in preserving sardines by the common 
methods of drying, salting, smoking or pickling may use in a reduction 
plant or by reduction process such sardines, or fish delivered mixed 
with sardines, as are unfit for drying, salting, smoking or pickling, 
which are not intentionally taken into the plant in a condition unfit 
for processing for human consumption.
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movement of the sardines from outside into the state, or 
the movement of the manufactured product from the 
state to the outside. The act regulates only the manu-
facture within the state. Its direct operation, intended 
and actual, is wholly local. Whether the product is con-
sumed within the borders of the state or shipped outside 
in interstate or foreign commerce are matters with which 
the act is not concerned. The plain purpose of the meas-
ure simply is to conserve for food the fish found within 
the waters of the state. Over these fish, and over state 
wild game generally, the state has supreme control. Sar-
dines taken from waters within the jurisdiction of the 
state and those taken from without are, of course, indis-
tinguishable; and to the extent that the act deals with 
the use or treatment of fish brought into the state from 
the outside, its legal justification rests upon the ground 
that it operates as a shield against the covert depletion of 
the local supply, and thus tends to effectuate the policy 
of the law by rendering evasion of it less easy. Silz v. 
Hesterberg, 211 U. S. 31, 39-40.

If the enforcement of the act affects interstate or for-
eign commerce, that result is purely incidental, indirect, 
and beyond the purposes of the legislation. The provi-
sions of the act assailed are well within the police power 
of the state, as frequently decided by this and other 
courts. It is unnecessary to do more than refer to Silz 
V. Hesterberg, supra, pp. 39 et seq., and Van Camp Sea 
Food Co. v. Department of Natural Resources, 30 F. (2d) 
111, where the decisions are collected.

Appellant places great reliance upon Foster-Fountain 
Packing Co. v. Haydel, 278 U. S. 1. There an act of the 
State of Louisiana forbade exportation of shrimp from 
which the heads and hulls or shells had not been removed. 
The ostensible purpose of the act was to conserve the raw 
shells for local use. The bill and affidavits in support of 
it, however, demonstrated, we held, that this purpose was
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feigned, and that the real purpose was to prevent the 
shrimp from being moved as theretofore from Louisiana 
to a point in Mississippi, where they were packed or 
canned and sold in interstate commerce, and thus 
through commercial necessity to bring about the removal 
of the packing and canning industries from Mississippi to 
Louisiana. The Louisiana act authorized every part of 
the shrimp to be shipped and sold in interstate commerce. 
We held that the state might have retained the shrimp 
for use and consumption therein; but, having fully per-
mitted shipment and sale outside the state, those taking 
the shrimp under the authority of the act became en-
titled to the rights of private ownership and the protec-
tion of the commerce clause. It is plain that the decision 
has no application to the case under review.

Second. The point that the provisions of the Fish and 
Game Code deprive appellant of its property without due 
process of law seems to be based upon the contention that 
appellant is denied the right to contract for the purchase 
of sardines taken from the high seas and brought into the 
state. Assuming the point to have been properly raised 
below, which is by no means clear, it is without merit. 
Undoubtedly the right to contract, with some exceptions, 
is a liberty which falls within the protection of the due 
process clause of the Fourteenth Amendment. Adkins v. 
Children's Hospital, 261 U. S. 525, 545-546, and cases 
cited. Plainly enough, however, that right is not directly 
interfered with by the legislative provisions in question. 
Nor, because they may operate indirectly as a deterrent, 
do they, in the sense of the Constitution, deprive appel-
lant of the liberty of contract. A statute does not become 
unconstitutional merely because it has created a condition 
of affairs which renders the making of a related contract, 
lawful in itself, ineffective.

These provisions have a reasonable relation to the ob-
ject of their enactment—namely, the conservation of the
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fish supply of the state—and we cannot invalidate them 
because we might think, as appellant in effect urges, that 
they will fail or have failed of their purpose. McLean v. 
Arkansas, 211 U. S. 539, 547-548. Nor can we declare the 
provisions void because it might seem to us that they 
enforce an objectionable policy or inflict hardship in 
particular instances. Chicago, B. & Q. R. Co. v. Ne-
braska, 170 U. S. 57, 77. And see, generally, Chicago, 
B. & Q. R. Co. v. McGuire, 219 U. S. 549. “Whether the 
enactment is wise or unwise,” this court said in that case 
(p. 569), “whether it is based on sound economic theory, 
whether it is the best means to achieve the desired result, 
whether, in short, the legislative discretion within its pre-
scribed limits should be exercised in a particular manner, 
are matters for the judgment of the legislature, and the 
earnest conflict of serious opinion does not suffice to bring 
them within the range of judicial cognizance.”

Third. Finally, it is said that the provisions of the state 
code so discriminate between the business of appellant 
and that of persons engaged in canning or preserving 
fish, as to deny appellant the equal protection of the 
laws. Section 1010, supra, requires a license for each 
plant or place of business to engage in (a) canning, 
curing, preserving or packing fish, etc., and (b) manu-
facturing fish scrap, fish meal, fish oil, chicken feed or 
fertilizer from fish or fish offal. Section 1060 defines 
“reduction plant” as a plant used in the reduction of fish 
into fish flour, fish meal, fish scrap, fertilizer, fish oil, or 
other fishery products or by-products; and defines 
“packer” as any person canning fish or preserving fish 
by the common methods of drying, salting, pickling or 
smoking. Section 1064 is a provision intended to pre-
vent deterioration or waste of fish, and specifically pro-
vides that, except as allowed by the Code, it shall be 
unlawful to use any part of the fish except the offal in 
a reduction plant or by a reduction process. By § 1065,



429BAYSIDE FISH CO. v. GENTRY.

Opinión of the Court.422

sardines are allowed to be taken for use in a reduction 
plant or by a packer only in accordance with certain 
provisions set forth. By § 1068, the State Fish and 
Game Commission is authorized to grant a revocable per-
mit “subject to such restrictions, rules or regulations as 
the commission may prescribe, to take and use fish by 
a reduction or extraction process. No reduction of fish 
shall be permitted which may tend to deplete the species, 
or result in waste or deterioration of fish.” No similar 
limitation is put upon, or similar power conferred in 
respect of, packers; and it is the resulting classification 
which appellant contends contravenes the equal protec-
tion clause of the Fourteenth Amendment.

It never has been found possible to lay down any in-
fallible or all-inclusive test by the application of which 
it may be determined whether a given difference between 
the subjects of legislation is enough to justify the sub-
jection of one and not the other to a particular form of 
disadvantage. A very large number of decisions have 
dealt with the matter; and the nearest approach to a 
definite rule which can be extracted from them is that, 
while the difference need not be great, the classification 
must not be arbitrary or capricious, but must bear some 
just and reasonable relation to the object of the legis-
lation. A particular classification is not invalidated by 
the Fourteenth Amendment merely because inequality 
actually results. Every classification of persons or things 
for regulation by law produces inequality in some de-
gree; but the law is not thereby rendered invalid (Atch-
ison, T. & S. F. R. Co. v. Matthews, 174 U. S. 96, 106), un-
less the inequality produced be actually and palpably un-
reasonable and arbitrary. Arkansas Natural Gas Co. v. 
Railroad Commission, 261 U. S. 379, 384, and cases cited.

The purpose of the legislation under consideration is 
to prevent unnecessary waste, and to conserve for food 
the fish supply subject to state jurisdiction. See People
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v. Monterey Fish Products Co., 195 Cal. 548, 557-559. 
If the legislature was of the view—as evidently it was— 
that the process of packing on the whole would not 
interfere with the effectuation of this policy while the 
process of reduction would do so, unless carefully limited 
to prevent excessive operations, we are unable to perceive 
any reason for saying that such view was without reason-
able basis. By the process of packing—that is, canning 
or preserving—fish, the original form of the edible por-
tions of the fish is not destroyed as it is by the process 
of reduction, by which those portions are broken down 
into a loose meal or flour. In the latter case it is obvious 
that the product may be readily diverted to other pur-
poses than human consumption, such as chicken feed, 
fertilizer, etc. It is equally obvious that such a diver-
sion is not likely to happen in the case of canning or pre-
serving, where the edible portions retain their original 
solid form. The state also points out that the process of 
reduction is simple, and the quantity which can be re-
duced in a given period of time greatly exceeds what can 
be utilized by packing, which is a much slower and more 
complicated process. These differences are enough to 
bring the classification within the permissible range of 
state power, so far as the equal protection clause of the 
Fourteenth Amendment is concerned.

We have considered the arguments of appellant tend-
ing to a different conclusion than that which we have 
reached; but at most these arguments do no more than 
demonstrate that the question is debatable. And, if so, 
the effect of the action of the state legislature in passing 
the statute was to decide this debatable question against 
the view now advanced by appellant; and since we are 
unable to say that such a determination by the legisla-
ture is clearly unfounded, we are precluded from over-
turning it. Radice v. New York, 264 U. S. 292, 294.

Decree affirmed.
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CERTIORARI TO THE SUPREME COURT OF OHIO.

No. 377. Argued February 7, 1936.—Decided March 2, 1936.

1. In order that federal questions decided by a state appellate court 
may be reviewable here, it is not necessary that they should have 
been raised in the state trial court. P. 436.

2. As applied to a citizen of another State, or to a citizen of the 
United States residing in another State, a state law forbidding 
sale of convict-made goods does not violate the privileges and im-
munities clauses of Art. IV, § 2 and the Fourteenth Amendment 
of the Federal Constitution, if it applies also and equally to the 
citizens of the State that enacted it. P. 437.

3. A judgment upon an indictment containing several counts, with a 
verdict of guilty upon each, will be sustained if any count is good, 
and sufficient in itself to support the judgment. P. 438.

4. A State may classify as an evil the sale of convict-made goods in 
competition with goods made by free labor and forbid such sales 
on the open market. P. 439.

5. In view of the Act of Congress of June 19, 1929, 49 U. S. C., 
§ 60, commonly called the Hawes-Cooper Act, the power of a State 
to forbid sales on the open market of convict-made goods extends 
to sales in the original packages of goods shipped in from other 
States. Pp. 438-440.

6. Where goods are shipped from one State to another, fundamentally 
the interstate transaction ends with delivery; the rule that the 
consignee may sell, free from state interference, in the original 
packages is but incidental and is an impediment to state regulation 
which, in the case of convict-made goods, may be removed by Act 
of Congress. P. 440.

7. In providing by the Hawes-Cooper Act that convict-made goods 
transported into any State shall upon arrival be subject to the 
operation and effect of the laws of such State to the same extent 
and in the same manner as though such goods had been manufac-
tured in such State and shall not be exempt therefrom by reason 
of being introduced in the original package, Congress did not 
delegate power to the States. P. 441.

49 Ohio App. 530, 197 N. E. 605; 129 Oh. St. 543, 196 N. E. 164, 
affirmed.
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Certi orar i, 296 U. S. 561, to review a judgment affirm-
ing a conviction and sentence on two counts for viola-
tion of an Ohio law against sales of convict-made goods. 
The affirmance in the first instance was by the Ohio 
Court of Appeals. The Supreme Court of Ohio dismissed 
a petition in error.

Mr. Wm. Logan Martin, with whom Messrs. Perry W. 
Turner and Thomas E. Knight, Jr., were on the brief, 
for petitioner.

In forbidding the sale of prison products in Ohio, the 
law of Ohio is in conflict with the interstate commerce 
clause in that it imposes a burden on an article of com-
merce which cannot be denominated an “outlaw of com-
merce.” It is in conflict with the Tenth Amendment in 
that, not being a police regulation, the law is an attempt 
on the part of Ohio to impose its own regulations on the 
Government of Alabama and on the petitioner, the em-
ployee and agent of Alabama. Being without constitu-
tional basis, this law is in conflict with the Fourteenth 
Amendment in that (1) it discriminates against peti-
tioner, who is engaged in the sale of cotton shirts, and 
in favor of inhabitants of Ohio engaged in a like calling, 
and (2) deprives him of the right to follow the business 
of selling the articles forbidden by such law.

The Hawes-Cooper Act of Congress is not a valid exer-
cise of the powers of Congress to regulate interstate com-
merce. The goods, the movement of which Congress seeks 
in this instance to regulate, have no harmful quality. 
The owners of the goods have a right to use the channels 
of interstate commerce to transport them from Alabama 
to Ohio, for such use is not a mere privilege to be ex-
tended or withdrawn by Congress. The framers of the 
Constitution and the people adopting it intended that 
commerce among the States should be fre$ and that
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neither Congress nor the States should have the power to 
impose an embargo among the States; the principal pur-
pose of reposing in Congress the power to regulate com-
merce was to terminate the conflicting laws then existing 
among the colonies. The right of transportation includes 
the right of sale.

The purposes of the Hawes-Cooper Act are set out in 
the report of the Senate Committee which considered the 
bill. These purposes are two: (a) to terminate the com-
petition between prison labor and free labor, and the com-
petition between the products manufactured in prisons 
and those manufactured outside prisons, and (b) to re-
form state prisons in the Nation by terminating the con-
tract method of using the labor of prisoners.

It is fundamental that the police powers of a State can-
not be used to secure commercial advantages; that as to 
commerce the people of the United States are one people; 
that any commercial regulation attempted by Congress 
must bear a real or substantial relation to some part of 
interstate commerce.

It is, therefore, the contention of the petitioner that the 
combined asserted power of Congress and of the State of 
Ohio undertakes to achieve an end which is not author-
ized under the Constitution.

Mr. John W. Bricker, Attorney General of Ohio, and 
Mr. Alfred Clum, with whom Messrs. Bon Geaslin, 
Stephen Gobozy, William S. Evatt, Harry B. Hawes, and 
Raymond A. Walsh were on the brief, for respondent.

By leave of Court, briefs of amici curiae were filed by 
Mr. John J. Bennett, Jr., Attorney General, and Mr. 
Henry Epstein, Solicitor General, on behalf of the State 
of New York; and by Mr. Harry H. Peterson, Attorney 
General, on behalf of the State of Minnesota, both urging 
affirmance of the decision of the court below.

43927°—36------ 28
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Mr . Just ice  Suther land  delivered the opinion of the 
Court.

Petitioner was charged in the Municipal Court of 
Cleveland with a violation of § 2228-1 of the Ohio Gen-
eral Code, adopted March 23, 1933, which provides:

“After January 19, 1934, no goods, wares or merchan-
dise, manufactured or mined wholly or in part in any other 
state by convicts or prisoners, except convicts or prisoners 
on parole or probation, shall be sold on the open market 
in this state.”
By § 2228-2, a violation of this provision subjects the of-
fender to a fine of not less than $25 nor more than $50 
for the first offense. An Act of Congress passed January 
19, 1929 (effective five years later), c. 79, §§ 1-2, 45 Stat. 
1084, Title 49, U. S. C., § 60, commonly called the Hawes- 
Cooper Act, provides:

. All goods, wares, and merchandise manufactured, 
produced, or mined, wholly or in part, by convicts or 
prisoners, except convicts or prisoners on parole or pro-
bation, or in any penal and/or reformatory institutions, 
except commodities manufactured in Federal penal and 
correctional institutions for use by the Federal Govern-
ment transported into any State or Territory of the 
United States and remaining therein for use, consumption, 
sale, or storage, shall upon arrival and delivery in such 
State or Territory be subject to the operation and effect 
of the laws of such State or Territory to the same extent 
and in the same manner as though such goods, wares, and 
merchandise had been manufactured, produced, or mined 
in such State or Territory, and shall not be exempt there-
from by reason of being introduced in the original package 
or otherwise.”

The information contains two counts. The first count 
charges that petitioner, upon a day named, and within 
the City of Cleveland, Ohio, “did unlawfully sell on the 
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open market certain goods, wares or merchandise, to-wit: 
one dozen Chambray men’s work shirts, which said mer-
chandise was manufactured in whole or in part by con-
victs or prisoners at Wetumpka Prison in the State of 
Alabama; said prisoners so manufacturing said articles 
at the time of manufacturing same not being on parole 
or probation.” By the second count it is charged that 
petitioner “did unlawfully sell for shipment to R. C. Kis-
sack, via railway express from Wetumpka Prison in the 
State of Alabama to R. C. Kissack in the City of Lake-
wood, Ohio, ... six dozen Chambray men’s work shirts,” 
manufactured by convicts or prisoners at the same prison 
in Alabama. The case was tried before the court upon 
a stipulation of facts substantially the same as those set 
forth in the information, with the addition, in respect of 
the first count, that the goods were sold in the original 
package as shipped by interstate commerce into the State 
of Ohio, and that there is nothing harmful, injurious, or 
deleterious about the goods sold; that the six dozen shirts 
mentioned in the second count were not delivered to 
Kissack at the time of sale, but were to be shipped to his 
residence in Lakewood, Ohio, by railway express from the 
prison in Alabama.

The case was tried without a jury. The court found 
petitioner guilty upon both counts, and sentenced him to 
pay a fine of $25 and costs.

An appeal was taken to the Court of Appeals of Ohio, 
Eighth District, Cuyahoga County, where the judgment 
was affirmed. 49 Ohio App. 530; 197 N. E. 605. A peti-
tion in error to the Supreme Court of Ohio was dismissed 
by that court on the ground that no debatable constitu-
tional question was involved. 129 Ohio St. 543; 196 
N. E. 164. This court granted certiorari.

Petitioner assails the constitutional validity of the 
Ohio statute and also of the Hawes-Cooper Act. The 
record fails to show that the points made by petitioner 
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in this court were properly raised in the trial court. But 
it sufficiently appears from the opinion of the appellate 
court that that court considered and passed upon the 
following contentions: that the Ohio statute abridged 
the privileges and immunities of petitioner as a citizen 
of the United States in violation of the Fourteenth 
Amendment, by depriving him of the privilege of selling 
goods, manufactured in Alabama by prison labor, in 
competition with citizens of Ohio engaged in selling like 
goods; that the Ohio statute constituted an unauthor-
ized regulation of and a burden upon interstate com-
merce; and that the Hawes-Cooper Act constituted an 
unlawful delegation of the power of Congress to the 
States. These questions, therefore, are properly here 
for consideration. Home Insurance Co. v. Dick, 281 
U. S. 397, 405-407; Erie R. Co. v. Purdy, 185 U. S. 148, 
153.

The policy of the state of Ohio for many years, as 
evidenced by its constitution and laws, has been to pro-
tect the products of free labor against competition from 
similar products brought into existence by prison labor. 
A section of the state constitution (Art. II, § 41), 
adopted in 1918, provides:

“Laws shall be passed providing for the occupation and 
employment of prisoners sentenced to the several penal 
institutions and reformatories in the state; . . . and goods 
made by persons under sentence to any penal institution 
or reformatory without the State of Ohio, and such goods 
made within the State of Ohio, excepting those disposed 
of to the state or any political sub-division thereof or 
to any public institution owned, managed or controlled 
by the state or any political sub-division thereof, shall 
not be sold within this state unless the same are con-
spicuously marked ‘prison made.’ Nothing herein con-
tained shall be construed to prevent the passage of laws 
providing that convicts may work for, and that the prod-
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ucts of their labor may be disposed of to, the state or any 
political sub-division thereof, or for or to any public 
institution owned or managed and controlled by the state 
or any political sub-division thereof.”

1. The court below proceeded upon the assumption 
that petitioner was a citizen of the United States; and 
his status in that regard is not questioned. The effect of 
the privileges and immunities clause of the Fourteenth 
Amendment, as applied to the facts of the present case, 
is to deny the power of Ohio to impose restraints upon 
citizens of the United States resident in Alabama in re-
spect of the disposition of goods within Ohio, if like 
restraints are not imposed upon citizens resident in Ohio. 
The effect of the similar clause found in the Fourth Arti-
cle of the Constitution, as applied to these facts, would 
be the same, since that clause is directed against discrimi-
nation by a state in favor of its own citizens and against 
the citizens of other states. Slaughter-House Case, 1 
Woods 21, 28; Bradwell v. State, 16 Wall. 130, 138. 
As interpreted by the court below, the laws of Ohio passed 
in pursuance of the state constitution prohibit the sale 
in the open market of goods made in Ohio by convict 
labor. The statutory provision here challenged enforces, 
without discrimination, the same rule as to the convict- 
made goods of other states when they are brought into 
Ohio; and the contention in respect of the privileges and 
immunities clause must be rejected as without substance. 
Compare Scott v. Donald, 165 U. S. 58, 100; Colgate v. 
Harvey, 296 U. S. 404.

2. A serious question as to the infringement of the 
commerce clause of the Constitution is presented by the 
second count of the information. That count alleges that 
the prison-made goods described were sold to a purchaser 
in Ohio for shipment via railway express from a prison 
in Alabama. Whether the court below intended to sus-
tain this count is not clear; but the state confines its
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argument here to a defense of its asserted power to pro-
hibit and penalize the sale of such goods upon the open 
market and the statute apparently goes no further than 
this. In any event, for present purposes, we lay that 
count out of the case, and limit our consideration to the 
first count. True, the petitioner was found guilty upon 
both counts, but the penalty imposed upon him does not 
exceed that which might have been exacted under the first 
count if it had stood alone. The case, therefore, falls 
within the rule, frequently stated by this court, that a 
judgment upon an indictment containing several counts, 
with a verdict of guilty upon each, will be sustained if 
any count is good, and sufficient in itself to support the 
judgment. Claassen v. United States, 142 U. S. 140, 146; 
Evans v. United States, 153 U. S. 584, 595; Abrams v. 
United States, 250 U. S. 616, 619 ; Brooks v. United States, 
267 U. S. 432, 441.

The first count simply charges, in the terms of the 
statute, that petitioner unlawfully sold on the open mar-
ket in Ohio certain goods made by prison labor in Ala-
bama. These goods, according to the stipulation of facts, 
were sold in original packages as they were shipped in 
interstate commerce into Ohio. When the goods were 
sold, their transportation had come to an end; and the 
regulative power of the state had attached, except so far 
as that power might be affected by the fact that the pack-
ages were still unbroken. But any restrictive influence 
which that fact otherwise might have had upon the state 
power was completely removed by Congress, if the Hawes- 
Cooper Act be valid. That act is in substance the same 
as the Wilson Act with respect to intoxicating liquors, 
passed August 8, 1890, c. 728, 26 Stat. 313, as construed 
and upheld by this court. Rhodes n . Iowa, 170 U. S. 412, 
421-423, 426; In re Rahrer, 140 U. S. 545, 559-560, 562, 
564. In effect, both acts provide (the one as construed 
and the other in terms) that the subject matter of the in-
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terstate shipment shall, upon arrival and delivery in any 
state or territory, become subject to the operation of the 
local laws as though produced in such state or territory; 
and shall not be exempt therefrom because introduced in 
original packages. Each statute simply permits the juris-
diction of the state to attach immediately upon delivery, 
whether the importation remain in the original package or 
not. In other words, the importation is relieved from 
the operation of any rule which recognizes a right of sale 
in the unbroken package without state interference—a 
right the exercise of which never has been regarded as a 
fundamental part of the interstate transaction, but only 
as an incident resulting therefrom. Rhodes v. Iowa, 
supra, pp. 420, 423-424. The interstate transaction in its 
fundamental aspect ends upon delivery to the consignee.

The view of the State of Ohio that the sale of convict- 
made goods in competition with the products of free labor 
is an evil, finds ample support in fact and in the similar 
legislation of a preponderant number of the other states. 
Acts of Congress relating to the subject also recognize the 
evil. In addition to the Hawes-Cooper Act, the importa-
tion of the products of convict labor has been denied the 
right of entry at the ports of the United States and the 
importation prohibited. C, 497, § 307, 46 Stat. 689; 
Title 19 U. S. C. (1934 ed.), § 1307. And the sale to the 
public in competition with private enterprise of goods 
made by convicts imprisoned under federal law is for-
bidden. C. 340, § 5, 46 Stat. 391; Title 18 U. S. C. (1934 
ed.), § 744c.

All such legislation, state and federal, proceeds upon 
the view that free labor, properly compensated, cannot 
compete successfully with the enforced and unpaid or 
underpaid convict labor of the prison. A state basing 
its legislation upon that conception has the right and 
power, so far as the federal Constitution is concerned, 
by non-discriminating legislation, to preserve its policy
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from impairment or defeat, by any means appropriate to 
the end and not inconsistent with that instrument. The 
proposition is not contested that the Ohio statute would 
be unassailable if made to take effect after a sale in the 
original package. And the statute as it now reads is 
equally unassailable, since Congress has provided that 
the particular subjects of interstate commerce here in-
volved “shall be governed by a rule which divests them 
of that character at an earlier period of time than would 
otherwise be the case,” In re Rahrer, supra, p. 562, namely, 
upon arrival and delivery.

If the power of Congress to remove the impediment to 
state control presented by the unbroken-package doc-
trine be limited in any way (a question which we do not 
now find it necessary to consider), it is clear that the 
removal of that impediment in the case of prison-made 
goods must be upheld for reasons akin to those which 
moved this court to sustain the validity of the Wilson 
Act. Even without such action by Congress the un-
broken-package doctrine, as applied to interstate com-
merce, has come to be regarded, generally at least, as more 
artificial than sound. Indeed, in its relation to that 
commerce, it was definitely rejected in Sonneborn Bros. 
v. Cureton, 262 U. S. 506, 508-509, as affording no 
immunity from state taxation. “The interstate trans-
portation,” this court there concluded, “was at an end, 
and whether in the original package or not, a state tax 
upon the oil as property or upon its sale in the State, if 
the state law levied the same tax on all oil or all sales 
of it, without regard to origin, would be neither a regula-
tion nor a burden of the interstate commerce of which 
this oil had been the subject.”

Whether that view of the doctrine as applied to state 
taxation should now be given a more general application, 
the Hawes-Cooper Act, being determinative of the case 
now under review, makes it unnecessary for us to decide.
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3. That the Hawes-Cooper Act does not constitute a 
delegation of Congressional power to the states is made 
clear by In re Rahrer, supra, pp. 560-561, and by what 
we have already said under subdivision 2.

Judgment affirmed.

Mr . Justice  Van  Devant er , Mr . Justice  Mc Rey -
nolds , and Mr . Justice  Stone  concur in the result.

MATSON NAVIGATION CO. et  al . v . STATE BOARD 
OF EQUALIZATION OF CALIFORNIA.

APPEAL FROM THE SUPREME COURT OF CALIFORNIA.

No. 346. Argued January 17, 1936.—Decided March 2, 1936.

1. The commerce clause does not prevent a State from imposing 
upon her corporations, for the privilege of exercising their cor-
porate franchises within the State, a tax measured on the net 
income justly attributable to their business done within the State, 
though part of the income so attributable be from interstate and 
foreign commerce. P. 443.

2. A tax thus laid held consistent with due process. Hans Rees’ 
Sons v. North Carolina, 283 U. S. 123, distinguished. P. 444.

3. A state tax on the privilege of exercising corporate franchises 
within the State, measured at a uniform rate on net income at-
tributable to business within the State, does not discriminate un-
constitutionally against corporations deriving such income from 
interstate and foreign as well as from intrastate business because 
other corporations, having no interstate business, are taxed only 
on intrastate income, or because foreign corporations engaged in 
interstate and foreign business exclusively are exempt from the 
tax. P. 445.

4. A foreign corporation whose sole business in a State is interstate 
and foreign commerce, cannot be subjected to a privilege tax. 
P. 446.

5. A discrimination in state taxation required by the commerce 
clause cannot be held to violate the equal protection clause of the 
Fourteenth Amendment. P. 446.

3 Cal. (2d) 1; 43 P. (2d) 805, affirmed.
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Appeal  from a judgment sustaining, on review, a state 
tax.

Mr. Maurice E. Harrison, with whom Messrs. Herman 
Phleger and Gregory A. Harrison were on the brief, for 
appellants.

Mr. H. H. Linney, Deputy Attorney General of Cali-
fornia, with whom Mr. U. S. Webb, Attorney General, was 
on the brief, for appellees.

Mr . Justice  Butler  delivered the opinion of the Court.

The California Bank and Franchise Tax Act declares: 
Every business corporation, with exceptions not here ma-
terial, “shall annually pay to the state, for the privilege 
of exercising its corporate franchises within this state, a 
tax according to or measured by its net income” to be 
computed at the rate of four per cent, upon that income 
for the preceding year. § 4. If all the corporation’s 
business is done in California, the tax shall be computed 
on its entire net income; if not, on that portion which is 
derived from business done within the State. §10. Net 
income is the revenue from all sources less expenses, losses, 
bad debts, taxes, depreciation, depletion, etc. §§ 6, 7 
and 8.*

Appellants were incorporated under the laws of Cali-
fornia and, for purposes of taxation, are deemed affiliated. 
§ 14. Matson Navigation Company and the Oceanic 
Steamship Company, in addition to doing substantial in-
trastate business in California, were engaged in transpor-
tation between ports on the Pacific coast in the United 
States and ports in Hawaii, the South Sea Islands, Aus-
tralia and New Zealand. The Matson Terminals, Inc., 
had no 1930 net income from interstate or foreign com-

* Act approved March 1, 1929, Cal. Stats. 1929, p. 19, as amended 
June 11, 1929, Cal. Stats. 1929, p. 1555.
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merce. In March, 1931, appellants made a consolidated 
return showing for 1930 net income from intrastate busi-
ness of $730,357.81 and from interstate and foreign 
business of $2,526,148.22. They maintained that the tax 
should not be more than four per cent, of their net income 
from intrastate business. But the tax commissioner held 
that there should be included in the computation the part 
of their net income from interstate and foreign commerce 
that was attributable to California, found to be 22.2%, 
and on that basis he assessed an additional tax. The state 
board of equalization sustained the additional assessment. 
The case was taken on writ of review to the state supreme 
court and there, contrary to appellants’ contentions, it 
was held that the act as construed by the tax commis-
sioner is not repugnant to the commerce clause of the 
federal Constitution or to the due process or equal pro-
tection clause of the Fourteenth Amendment. 3 Cal. (2d) 
1; 43 P. (2d) 805.

The only question here is whether consistently with 
these constitutional provisions there may be included in 
the base, to which the rate of1 four per cent, was applied, 
any part of net income derived from appellants’ inter-
state and foreign commerce.

1. Does the tax burden interstate commerce? There 
is no controversy as to the amount, if any, that may be 
apportioned to California for the purpose of computing 
the tax. The state supreme court held that the act im-
poses a tax for the privilege of exercising corporate fran- 
chises and extends to every corporation, foreign or domes-
tic, which is engaged in interstate or foreign commerce “so 
long as such corporation is doing some intrastate busi-
ness.” Appellants’ franchises, including the right to be 
corporations empowered to do business in corporate form 
in accordance with California law, were granted to them 
by the State, and undoubtedly the State may tax the 
privilege of exercising the franchises. St. Louis S. W. Ry. 
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v. Arkansas, 235 U. S. 350, 366-367. Detroit Bridge Co. 
v. Tax Board, 287 U. S. 295. Anglo-Chilean Nitrate Corp. 
v. Alabama, 288 U. S. 218, 224. Unquestionably annual 
profits, gains or net income derived from business done 
within the State is an indication sufficiently significant to 
be deemed a reasonable base on which to compute the 
value of that use. Cf. Air-Way Corp. v. Day, 266 U. S. 
71, 83. Our decisions demonstrate that a state tax on 
gross earnings derived from interstate commerce is a bur-
den upon that commerce and repugnant to the commerce 
clause. Philadelphia & Southern S. S. Co. v. Pennsyl-
vania, 122 U. S. 326. Galveston, H. & S. A. Ry. Co. v. 
Texas, 210 U. S. 217. Meyer v. Wells, Fargo & Co., 223 
U. S. 298, 300. New Jersey Telephone Co. v. Tax Board, 
280 U. S. 338, 346. Cf. Pullman Co. v. Richardson, 261 
U. S. 330, 338. They also definitely show that a State 
may tax net income derived from a domestic corpora-
tion’s business—intrastate, interstate and foreign. U. S. 
Glue Co. v. Oak Creek, 247 U. S. 321, 328. Shaffer v. 
Carter, 252 U. S. 37, 57. Atlantic Coast Line v. Daugh- 
ton, 262 U. S. 413, 420, 422. Cf. Peck Co. v. Lowe, 
247 U. S. 165. National Paper Co. v. Bowers, 266 U. S. 
373, 377. And Het income justly attributable to all classes 
of business done within the State may be used as the 
measure of a tax imposed to pay the State for the use 
therein of the corporate franchises granted by it. Bass, 
Ratcliff & Gretton, Ltd., v. Tax Commission, 266 U. S. 
271, 277. Underwood Typewriter Co. v. Chamberlain, 
254 U. S. 113, 120. Cf. Hans Rees’ Sons v. North Caro-
lina, 283 U. S. 123, 129 et seq. The act as construed be-
low does not violate the commerce clause.

2. Appellants suggest that the additional tax has no 
relation to the privilege of exercising their corporate 
franchises and that the State, by enforcing it, would de-
prive them of property without due process of law. They 
rely on Hans Rees’ Sons v. North Carolina, supra. We
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there held that a method of allocating, for taxation, to 
a State that part of the income of a foreign corporation 
which bears the same ratio to its entire net income as 
the value of its tangible property within that State bears 
to the value of all its tangible property works an uncon-
stitutional result if the part of the income thus attrib-
uted to the State is out of all appropriate proportion 
to the business there transacted by the corporation. 
There is nothing in that decision to support appellants’ 
contention. In that case the question was as to appor-
tionment of income to the taxing State. The controversy 
now before us concerns the amount to be paid for the 
privilege of using in California corporate franchises 
granted by that State to appellants. No question of 
apportionment is here involved. The tax commissioner’s 
determination, 22.2%, was not disturbed by the board 
of equalization or the supreme court and appellants do 
not in this court challenge the use of that ratio. As 
abovei shown, net income from appellants’ intrastate, 
interstate and foreign business attributable to California 
may be taken into account in computing the tax. As 
the taxing jurisdiction of California extends to that in-
come, the use thereof to compute the tax may not be 
said to be arbitrary, capricious or in violation of the 
due process clause of the Fourteenth Amendment.

3. Appellants insist that by enforcement of the tax 
in question the State would deny them the equal pro-
tection of the laws. They say: The tax is on the doing 
of business; it would be void if imposed on the doing of 
interstate and foreign business and can only be upheld 
as to intrastate business. Many corporations subject to 
the tax do only the latter. Others do both. The basis 
of the tax imposed on members of the class first men-
tioned is net income from intrastate business while the 
basis of that exacted from members of the other class is 
net income from all business. The act imposes no tax
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on corporations engaged exclusively in interstate and 
foreign business.

The differences portrayed in the argument of appel-
lants do not deny them equal protection of the laws. The 
measure of the tax is the total net income attributable to 
California; it does not depend upon the net derived from 
business wholly within or that partly within and partly 
without the State. Gains from intrastate business may 
be wiped out by losses sustained in interstate or foreign 
business and vice versa. The basis of the classification 
is not the kind of business—whether intrastate or other-
wise—from which the income is derived; it is the exclu-
sion of all income attributable to business done outside 
the State. The measure of the exaction does not lack 
uniformity because of differences in the amounts of net 
incomes attributable to California. Appellants’ conten-
tion is not supported by the fact that there are or may 
be substantial differences between amounts and sources 
of net incomes of corporations subject to the tax. The 
rate is uniform; no discrimination results from its appli-
cation.

There is no merit in the suggestion that failure of the 
act to extend to foreign corporations exclusively engaged 
in interstate or foreign commerce in California constitutes 
an unconstitutional discrimination against appellants. A 
foreign corporation whose sole business in California is 
interstate and foreign commerce cannot be subjected to 
the tax in question. Alpha Cement Co. v. Massachusetts, 
268 U. S. 203, 216 et seq. Anglo-Chilean Nitrate Corp. 
N. Alabama, supra. The submission by the State to the 
commerce clause cannot be held to violate the equal pro-
tection clause. Des Moines Nat. Bank v. Fairweather, 
263 U. S. 103, 116.

Judgment affirmed.
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PENNSYLVANIA RAILROAD CO. v. ILLINOIS 
BRICK CO.

CERTIORARI TO THE APPELLATE COURT OF ILLINOIS, FIRST 
DISTRICT.

No. 360. Argued February 6, 7, 1936.—Decided March 2, 1936.

1. The Interstate Commerce Commission, acting pursuant to its 
power to remove discrimination against interstate commerce and 
to make intrastate transportation yield its just proportion of car-
rier income, ordered carriers to increase their intrastate rates to 
the level of rates on interstate traffic previously authorized and 
established. The order in terms was to continue in force until 
changed by the Commission, and was accompanied by the Com-
mission’s suggestion that individual instances of resulting inequali-
ties be brought to its attention for correction. Held: That the 
carriers were thereby compelled to put into effect increased intra-
state rates and to collect them, and that an attempt by state au-
thority to make them pay reparation to a shipper upon the ground 
that a specific intrastate rate so increased and collected was ex-
cessive and discriminatory, was repugnant to the order and the 
Interstate Commerce Act and beyond the state jurisdiction. 
Pp. 453, 459.

2. Where a continuing order of the Interstate Commerce Commis-
sion requires that the level of intrastate rates be the same as that 
of interstate rates, and a later order merely requires the carriers 
to modify a differential between specific interstate rates to remove 
prejudice to a shipper, changes in such specific interstate rates 
under the later order must be accompanied by like changes in the 
corresponding intrastate rates, to preserve the equality commanded 
by the earlier order. P. 460.

3. An order of the Interstate Commerce Commission allowing car-
riers a specified time within which to make required changes of 
rates implies a finding that such time is necessary to enable them 
to make computations and to prepare and post schedules as 
required by law. P. 461.

4. The question whether a state commission infringed constitutional 
rights of railroads by ordering reparation to a shipper who paid 
rates which the commission, acting within its powers, had previously 
authorized,—held not properly raised in the state trial court by 
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merely putting in evidence the order and the record upon which it 
was based and the previous orders. P. 461.

5. This Court, reviewing a judgment of an intermediate state court, 
lacks jurisdiction to consider constitutional questions which the 
highest court of the State declined to consider because not raised 
in the trial court or presented to it in accordance with a well 
established and reasonable practice. P. 462.

278 Ill. App. 623, reversed.

Certiorari , 296 U. S. 560, to review the affirmance of 
a judgment on an order of reparation recovered by the 
Brick Company against the Railroad Company.

Messrs. Frederic D. McKenney and David L. Dickson, 
with whom Messrs. Frank J. Loesch, Edward M. Burke, 
and Henry Wolf Bikie were on the brief, for petitioner.

The Illinois Commerce Commission had no power to 
award reparation on that part of the rates which were 
established pursuant to order of the Interstate Commerce 
Commission. This Court has never, so far as we can 
determine, expressed itself on this point directly; but it 
is essential to the maintenance of federal authority over 
interstate commerce that such assumption of power by 
the State be denied.

The intrastate rates established by the Interstate Com-
merce Commission by its order in Re Intrastate Rates 
within the State of Illinois, 60 I. C. C. 92, were manda-
tory upon the carriers, both by the terms of the order 
and by virtue of the statute under which it acted. Sec. 
13 (4), Interstate Commerce Act, as amended by Trans-
portation Act, 1920. The statute authorizes a general 
increase, as well as orders designed to remove specific dis-
crimination. In the sweeping language of this statutory 
mandate there is no discrimination between general 
orders for revenue purposes, such as the one in this case, 
and orders relating to particular discriminations. Obedi-
ence to both is equally enjoined upon the carriers. Atlan-
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tic Coast Line R. Co. v. Florida, 295 U. S. 301, 311; 
United States v. Louisiana, 290 U. S. 70, 75; Georgia Pub-
lic Service Comm’n v. United States, 283 U. S. 765, 774; 
New England Divisions Case, 261 U. S. 184, 197. If 
modifications are to be made in specific instances, they 
must be made by the Interstate Commerce Commission. 
This Court has held that the power granted to that Com-
mission to modify specific interstate rates, after an order 
is entered under § 15a (2), as that section read prior to 
June 16, 1933, must necessarily be implied as to intra-
state rates in orders entered under § 13 (4). United 
States v. Louisiana, 290 U. S. 70, 79. Since the power of 
modification is granted to the Interstate Commerce Com-
mission, it is necessarily withheld from the state commis-
sions, at least as far as award of reparation is concerned.

If the award of reparation made by the Illinois Com-
mission be permitted to stand, the rates charged, which 
were not only lawful but enjoined by the Interstate Com-
merce Commission, in effect will be unlawful and the car-
rier will have been subjected to penalties for its obedience. 
Either the carrier was not bound to observe orders of the 
Interstate Commerce Commission at all, or if so bound it 
should be protected in its obedience. The same act can-
not be at once lawful and subject to reparation; for in 
such case “the confusing anomaly would be presented of a 
rate being adjudged to be violative of the prescribed 
standards, and yet continuing to be the legal rate, obliga-
tory on both carrier and shipper.” Robinson v. Balti-
more & Ohio R. Co., 222 U. S. 506, 511.

Secondly, the Illinois Commission’s award should not 
be permitted to stand because the Interstate Commerce 
Commission cannot protect its order against such attacks. 
It may be the law that a state commission has the power 
to establish a prospective intrastate rate different in some 
respects from the rate established by the Interstate Com- 

439270—36------- 29



450 OCTOBER TERM, 1935.

Argument for Respondent. 297 U. S.

merce Commission, since the latter could control the mat-
ter by entering another order of its own; but a state 
award of reparation would be beyond the reach of the 
federal commission. Therefore, if the Illinois Commis-
sion can award reparation in this case, the order of the 
Interstate Commerce Commission preventing discrimina-
tion by means of lower intrastate rates is wholly nullified. 
The Illinois Commission might award reparation on the 
majority of rates in the State and thus retroactively 
restore the discrimination against interstate commerce 
removed by the Interstate Commerce Commission’s order.

It is the established rule that when the Interstate Com-
merce Commission establishes an intrastate scale of rates, 
“the substituted schedule is prospective only and power 
has not been granted in such circumstances to give repa-
ration for the past.” Atlantic Coast Line R. Co. v. Flor-
ida, 295 U. S. 301, 311. Distinguishing: Eagle Cotton Oil 
Co. v. Southern Ry. Co., 47 F. (2d) 1006, reversed 51 F. 
(2d) 443, cert, den., 284 U. S. 675; and Texas & Pacific 
Ry. Co. v. Louisiana Oil Rfg. Corp., 7 F. Supp. 1012; 76 
F. (2d) 465, cert, den., 294 U. S. 767.

The Illinois Commerce Commission had no power to 
award reparation on that part of the rates here in ques-
tion which were previously authorized by it.

The judgment of the court below denied petitioner due 
process of law, whether that judgment was based on the 
holding that the court would not review the evidence be-
fore the Illinois Commerce Commission, or whether it 
was based on the holding that the evidence before the 
Illinois Commission supported its award.

Mr. Abraham R. Miller for respondent.
The Interstate Commerce Commission has power un-

der §§13 (4) and 15 (a) of the Interstate Commerce Act 
to order a general increase in intrastate rates when such 
increase is necessary in order to eliminate a burden on
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interstate commerce as a whole. In making such an order 
the Interstate Commerce Commission does not determine 
that every specific rate involved in the state structure 
must be maintained at the figure to which such rate is 
raised as a result of a general increase. It determines 
merely that it is necessary that a certain general level 
of state rates shall be maintained in order that the car-
riers as a whole may secure the additional revenue 
to which the Commission has found them entitled 
under § 15 (a). Consequently, where a state commission 
thereafter reduces a specific state rate there is no viola-
tion of the order of the Interstate Commerce Commission 
unless such reduction substantially reduces the general 
level of revenue granted to the carriers by the Interstate 
Commission. Minnesota Rate Case, 230 U. S. 352; Flor-
ida n . United States, 282 U. S. 194, 211; United States v. 
Louisiana, 290 U. S. 70, 75; Wisconsin Railroad Comm’n 
v. Chicago, B. & Q. R. Co., 257 U. S. 563, 590; Georgia 
Public Service Comm’n v. United States, 283 U. S. 765, 
772.

No distinction can be drawn in principle between a 
prospective reduction by state authorities of a specific 
state rate and a reduction by way of reparations. In both 
cases the state authorities are acting in the exercise of 
their inherent power over intrastate commerce. In both 
cases their action is limited to reductions which do not 
affect the general level of revenues decreed by the Inter-
state Commission. In both cases the carrier whose rate 
is reduced can have his day in court. In the case of a 
prospective reduction he may test the validity of the re-
duction by a bill to enjoin the state authorities from 
putting the rate into effect. In the case of a reparation 
award, the carrier may urge in the shipper’s suit for a 
judgment on the award exactly the same grounds as a 
defense to that suit.
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The ultimate question which this Court is called upon 
to decide is this: How far can the federal power over 
purely intrastate traffic be extended under the claim that 
it is necessary to protect interstate traffic?

In the Shreveport case this Court stated that the fed-
eral power over intrastate traffic extends only to “matters 
having such a close and substantial relation to interstate 
traffic that the control is essential or appropriate to the 
security” and efficiency of that traffic. In Schechter 
Poultry Corp. v. United States, 295 U. S. 495, this Court 
held that the power can be extended only to matters which 
have a “direct effect” upon interstate commerce. It is 
obvious that in the case at bar the award of reparation 
on an isolated intrastate movement did not have such a 
close, substantial or direct effect upon interstate traffic 
as a whole.

Mr . Justi ce  Butler  delivered the opinion of the 
Court.

December 31, 1924, respondent sued petitioner and the 
Pittsburgh, Cincinnati, Chicago & St. Louis Railroad 
Company, called the Panhandle, in the Circuit Court of 
Cook County, Illinois, to recover reparation awarded by 
the Illinois Commerce Commission on the ground that 
they collected from respondent unreasonable and dis-
criminatory charges for intrastate transportation of 
brick from Bernice, Illinois, to places within the Chicago 
switching district.1 January 1, 1921, the Pennsylvania 
Railroad Company, through lease, obtained control of 
the Panhandle. The court gave judgment against the 
Pennsylvania for $44,428.09.1 2 That amount includes 
reparation, interest and attorney’s fee. The reparation 
adjudged is in respect of transportation on the Pennsyl-

1 Illinois Public Utilities Act, § 72, Laws Illinois, 1921, p. 745.
2 The case was dismissed as to the Pittsburgh, Cincinnati, Chi-

cago & St. Louis Railroad.
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vania between October 28, 1920, and February 16, 1922, 
including that on the Panhandle after acquisition by the 
Pennsylvania. Petitioner appealed directly to the state 
supreme court and there sought reversal on the ground 
that, as later to be specified, the reparation order is re-
pugnant to the Interstate Commerce Act, an order of the 
Commission and the Constitution of the United States. 
After hearing argument, that court, being of opinion 
that the case had been erroneously appealed to it, di-
rected transfer to the appellate court. There the judg-
ment was affirmed; the supreme court denied a writ of 
certiorari.

First for consideration is a question raised by the answer 
and decided by the appellate court, the highest court of 
the State in which a decision could be had. 28 U. S. C., 
§ 344 (b). Chicago, R. I. & P. Ry. v. Perry, 259 U. S. 
548, 551. Home Insurance Co. v. Dick, 281 U. S. 397, 
407. Minneapolis, St. P. & S. S. M. Ry. Co. v. Rock, 
279 U. S. 410, 411-412. Chesapeake & Ohio Ry. Co. v. 
Mihos, 280 U. S. 102, 104. That question is whether the 
Illinois statutes under which the state commission acted 
and its order awarding respondent reparation are re-
pugnant to the Interstate Commerce Act3 and the order

’The Interstate Commerce Act (Title 49, U. S. Code) provides:
Section 13(3). “Whenever . . . there shall be brought in issue any 

rate . . . made or imposed by authority of any State, or initiated by 
the President during the period of Federal control, the Commission, 
before proceeding to hear and dispose of such issue, shall cause the 
State or States interested to be notified of the proceeding.” The 
paragraph provides for conference and cooperation between the 
Interstate Commerce Commission and the state authorities.

Section 13(4). “Whenever ... the Commission . . . finds that 
any such rate . . . causes any undue or unreasonable advantage, 
preference, or prejudice as between persons or localities in intrastate 
commerce on the one hand and interstate or foreign commerce on the 
other hand, or undue, unreasonable, or unjust discrimination against 
interstate or foreign commerce, which is hereby forbidden and de-
clared to be unlawful it shall prescribe the rate ... or the maximum
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of the Interstate Commerce Commission4 * providing for 
the intrastate rates that became effective February 19, 
1921, and continued in force until February 16, 1922, in 
respect of which the state commission made its award.

The Chicago switching district is a large area in and 
near that city; it extends into Indiana but by far the 
larger part is in Illinois.6 A number of railroads includ-
ing the Pennsylvania and the Panhandle extend into 
the district and conduct within it transportation of brick 
and other commodities in intrastate and interstate com-
merce. There are many brickyards in the district and 
elsewhere in Illinois. Respondent has several in the 
district and two at Bernice in Illinois outside, but close 
to, the district. One of them is located on the Pennsyl-
vania and the other on the Panhandle.

For a long time prior to federal control of railroads 
which commenced January 1, 1918, and up to June 25 
of that year the rate applicable to interstate and intra-
state transportation of brick, by the Pennsylvania and 
Panhandle respectively, from Bernice into the district and

or minimum, or maximum and minimum, thereafter to be charged 
. . . Such rates . . . shall be observed while in effect by the carriers 
parties to such proceeding affected thereby, the law of any State or 
the decision or order of any state authority to the contrary not-
withstanding.”

As it then stood, § 15a (2) provided: “In the exercise of its power 
to prescribe just and reasonable rates the Commission shall initiate, 
modify, establish or adjust such rates so that the carriers as a whole 
. . . will . . . earn an aggregate annual net railway operating income 
equal, as nearly as may be, to a fair return upon the aggregate value 
of the railway property of such carriers held for and used in the 
service of transportation; Provided, That the Commission shall have 
reasonable latitude to modify or adjust any particular rate which it 
may find to be unjust or unreasonable, and to prescribe different rates 
for different sections of the country.”

4 Intrastate Rates Within Illinois, 60 I. C. C. 92.
6 For full description see Switching Rates in Chicago District, 177 

I. C. C. 669, 712.
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between points within the switching district was 25 cents 
per ton.

June 25, 1918, the federal railroad administration by 
General Order No. 28 increased rates on brick by two 
cents per hundred pounds. November 8, 1918, Freight 
Rate Authority No. 1887 substituted an increase of 25 
per cent, for transportation within the district. These 
changes operated to make the rate from Bernice into the 
district 70 cents6 and that between points within the dis-
trict 30 cents per ton.

The Transportation Act (of February 28), 1920, § 208 
(a), directed that existing rates should obtain until 
changed by federal or state authority or pursuant to au-
thority of law.

March 10, 1920, respondent complained to the Inter-
state Commerce Commission that the 70-cent rate was 
unreasonable and discriminatory. The commission made 
its report and order October 27, 1921, the pertinent sub-
stance of which is given below.

July 29, 1920, the commission authorized increases ap-
plicable to interstate traffic of 40 per cent, and 35 per 
cent, respectively, in eastern and western groups and 33% 
per cent, on intergroup transportation. Ex parte 74.7 
August 10, the Illinois commission authorized a general 
increase of 33% per cent.8 August 11, the Interstate Com-
merce Commission ordered that Illinois territory be 
treated as within the eastern group for the purpose of 
applying the authorized increase of 40 per cent, in the rates 
on interstate traffic between points in that territory.9

August 26, rates on intrastate transportation of brick es-
tablished by the carriers pursuant to authority of the Illi-

6 General Order 28, § 6 provides that 5 cents or more shall be 
increased to 10 cents. And so here 65 cents became 70 cents.

’Increased Rates, 1920, 58 I. C. C. 220.
’Docket No. 10,620, 7 DI. P. U. C. 1047.
8 Authority to Increase Rates, 58 I. C. C. 302.
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nois commission became effective. They were 93% cents 
per ton from Bernice into the switching district in Illinois, 
and 40 cents between Illinois points within the district. 
October 18, having regard to the above mentioned order 
of August 11, the Illinois commission modified its order 
of August 10 so as to allow increases of 35 per cent, to be 
made effective November 15, instead of the 33% per 
cent, it earlier permitted.10 Accordingly the intrastate 
rate from Bernice into the switching district became 94% 
cents and the rate between points within the district 
became 40% cents.

January 11, 1921, the Interstate Commerce Commis-
sion dealing with intrastate rates within Illinois, notified 
and required carriers to cease and desist from practicing 
the undue prejudice, undue preference and advantage, 
and unjust discrimination which, as specified in the 
commission’s report it found to exist. The order also 
notified and required the carriers to 
“establish, put in force, and maintain rates and charges 
for freight services ... in intrastate commerce within 
the state of Illinois which shall exceed the rates and 
charges of the carriers now in force and applicable to 
such transportation in amounts corresponding to the in-
creases heretofore made by the carriers, now in effect, 
under Ex Parte 74 ... in said carriers’ rates and charges 
for freight services ... in interstate commerce within 
the state of Illinois and between points in the state of 
Illinois and points in other states in the eastern group, 
including the Illinois district. It is further ordered, That 
this order shall become effective on or before the 7th day 
of March, 1921, upon notice ... by not less than five 
days’ filing and posting in the manner prescribed in sec-
tion 6 of the Interstate Commerce Act, and remain in 
force until the further order of this Commission in the 
premises.”

10 Docket No. 10,620, 8 Ill. P. U. C. 31.
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And the report, which was made a part of the order, 
stated:
“Some readjustments may be appropriate in individual 
instances where substantial injury results . . . Such in-
equalities as call for readjustment may be brought to our 
attention in the appropriate way and dealt with as oc-
casion requires . . . The record establishes that the 
present intrastate charges for freight services . . . lower 
than the just and reasonable corresponding interstate 
rates and charges authorized in and established in the 
eastern group, including the Illinois district, pursuant to 
Ex Parte 74, afford intrastate traffic and shippers and 
localities within the state undue preference and subject 
interstate traffic and shippers and localities outside the 
state to undue prejudice, and unduly, unjustly, and un-
reasonably discriminate against interstate commerce.”11 
February 19, 1921, the carriers, in accordance with the 
commission’s order, put in effect and until February 16, 
1922, maintained for intrastate transportation a rate of 
98 cents on brick from Bernice into the switching district 
and a rate of 42 cents between points within the district.

October 27, 1921, the Interstate Commerce Commis-
sion, dealing with plaintiff’s complaint filed March 10, 
1920, found the 70-cent rate on brick in interstate com-
merce from Bernice into the district was not unreasonable 
but that it was and for the future would be unduly preju-
dicial to the extent that it exceeded the rates from points 
within the district to interstate destinations therein by 
more than 10 cents per ton. It further found that re-
spondent failed to show itself entitled to damages as the 
result of the undue prejudice.1'2 The commission ordered 
that the carriers “cease and desist, on or before February 
16,1922, . . . from . . . collecting for the transportation 
of common brick in carloads, from Bernice . . . [and

11 Intrastate Rates Within Illinois, 60 I. C. C. 92, 103-104. 
“Illinois Brick Co. v. Director General, 64 I. C. C. 273.
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other named points in Illinois and Indiana] to interstate 
destinations within the Chicago switching district rates 
which exceed the rates contemporaneously maintained by 
them on like traffic from points within said district to 
interstate destinations within said district by more than 
10 cents per net ton.”
And it ordered the carriers to
“establish, on or before February 16, 1922, upon notice 
... by not less than 30 days’ filing and posting . . . and 
thereafter to maintain and apply to the transportation 
of common brick, in carloads, from Bernice . . . [and 
other named points] to interstate destinations within 
the Chicago switching district rates which shall not ex-
ceed the rates contemporaneously maintained by them on 
like traffic from points within said switching district to 
interstate destinations within said district by more than 
10 cents per net ton.”
Then the carriers established and put in force, effective 
February 16, 1922, a rate of 50 cents per ton for intra-
state and interstate transportation from Bernice into the 
switching district and between points within it.

October 28, 1922, respondent applied to the Illinois 
commission for reparation as to intrastate transportation 
from Bernice into the switching district. November 7, 
1923 the commission dismissed the claim as to shipments 
prior to October 28, 1920, as barred by a statute of lim-
itations. The commission found that, at the time the 
service in question was rendered (October 28, 1920, to 
February 16, 1922) 50 cents per ton provided adequate 
revenue for transportation of brick from Bernice to points 
within the switching district; that to the extent the rates 
for that transportation exceeded by more than 10 cents 
per ton the rates contemporaneously applied between 
points within the district they were unjustly discrimina-
tory and that respondent had been damaged to the ex-
tent that the charges collected by the carrier exceeded
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those that would have been assessed on a rate of 50 cents 
per ton. And on that basis the commission fixed the 
amount of its award.13

1. To the extent, if at all, that there is conflict between 
state and federal regulation, the latter must prevail. Un-
questionably the Interstate Commerce Commission was 
authorized directly to prescribe, or to require the carriers 
to establish and maintain, intrastate rates to prevent or 
remove discrimination against interstate commerce or to 
make intrastate transportation yield its just proportion 
of the carriers’ earnings. Florida v. United States, 282 
U. S. 194, 210. Public Service Comm’n v. Texas & N. 0. 
R. Co., 284 U. S. 125, 131. Florida v. United States, 292 
U. S. 1, 4. During the period between February 19,1921, 
and February 16, 1922, the intrastate rates in force for 
transportation of brick by petitioner’s railroad from Ber-
nice into the switching district were maintained by peti-
tioner pursuant to and in accordance with the Interstate 
Commerce Commission’s order of January 11, 1921. By 
that order the commission “notified and required” carriers 
to cease the prejudice and discrimination against inter-
state commerce resulting from the application of their 
intrastate rates in force and also “notified and required” 
them to increase their intrastate rates and to make them 
correspond with the interstate rates theretofore increased 
in pursuance of its order in Ex parte 74. The commis-
sion’s direction to the carriers that they collect charges 
based on the intrastate rates required by its order was not 
less mandatory than was its direction to cease prejudice 
and discrimination. In order that the prescribed equality 
between intrastate and corresponding interstate rates 
should not be disturbed by state authority or by action 
of the carriers, the commission declared that the order— 
and necessarily the rates directed—should continue in 
force until changed by it.

13 Docket No. 12,765, 3 Ill. C. C. 165, 300.
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And, anticipating possible need for further action, the 
commission expressly suggested that individual instances 
of inequalities be brought to its attention for correction. 
Although respondent’s complaint against the 70-cent rate 
established by Freight Rate Authority No. 1887 was 
still pending, the record discloses no application by re-
spondent to amend or enlarge the scope of the complaint 
or any effort to have reduced the 98-cent rate directed 
by the Interstate Commerce Commission, or to have 
corrected the inequality resulting from its order of Jan-
uary 11, 1921. There is no suggestion that the intra-
state rates in respect of which the Illinois commission 
awarded reparation were not made in obedience to and 
in strict accordance with the order of the Interstate Com-
merce Commission. Save as the rate so prescribed might 
be dealt with under federal law, the carriers were bound 
to collect the charges based upon them. .By the Inter-
state Commerce Act and that order, the State was di-
vested of jurisdiction, by specific order, award of repara-
tion or otherwise, to reduce the charges based on the 
intrastate rates so established. The order of the Illinois 
commission, in so far as it awards reparation in respect 
of transportation covered by rates that petitioner was 
required to put in force and maintain by the Interstate 
Commerce Commission’s order of January 11, 1921, is 
plainly repugnant to the Interstate Commerce Act and 
to that order. To the extent, therefore, that the judg-
ment depends on that part of the award, it is without 
foundation and cannot be sustained.

2. Under the Interstate Commerce Commission’s order 
of October 27, 1921, petitioner was free, upon the pre-
scribed notice of 30 days, though not required before 
February 16, 1922, to reduce to not to exceed ten cents 
the differential between the interstate rate from Bernice 
into the switching district and that for interstate trans-
portation beween points within the district. That order
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dealt only with interstate rates. But the order of Jan-
uary 11, 1921, established the rule of equality between 
rates for interstate and intrastate transportation from 
Bernice into the district and also for transportation be-
tween points within the district. On the facts found by 
the Interstate Commerce Commission and the law as 
applied by it, petitioner was required to maintain equal-
ity between these intrastate and interstate rates. There 
is nothing in the later report or order of October, 1921, to 
indicate intention on the part of the commission to au-
thorize or permit a change of the one without a like 
change in the other. The purpose, by exertion of fed-
eral authority to control both, persisted. The state com-
mission was not, at any time after the intrastate rates 
were established under federal authority, authorized to 
condemn them or to award reparation in respect of 
transportation to which they applied. By the order of 
October 27, 1921, requiring adjustment of the interstate 
rates upon 30 days’ notice on or before February 16, 
1922, the commission impliedly found that the time 
allowed was necessary to enable the carriers to compute 
the rates, prepare the schedules and post them as re-
quired by law. There is no support for a claim that, as 
to transportation in the part of the period between the 
order October 27, 1921, and February 16, 1922, the 
Illinois commission had jurisdiction to grant reparation.

3. There remains for consideration the part of the 
judgment that is based on the award made in respect of 
transportation between the earliest date within the period 
fixed by the statute of limitations, October 28, 1920, 
and the effective date of the commission’s order, Feb-
ruary 19, 1921. The intrastate rates in effect during 
that time were made under authority of the State acting 
through its commission and pursuant to the above men-
tioned orders of the latter, August 10, 1920, authorizing 
33% per cent, increase and October 18, 1920, making the
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increase 35 per cent. The rates so increased superseded 
the 70-cent rate made by the carrier while under federal 
control. The state’s jurisdiction as to them was un-
trammeled by any order of the Interstate Commerce 
Commission or other exertion of federal power. The 
reparation order, so far as it relates to that service, must 
be sustained unless found repugnant to the due process 
clause of the Fourteenth Amendment to, or the commerce 
clause of, the Federal Constitution.

No such question was, by answer, motion or other-
wise, expressly raised in the trial court. Petitioner makes 
no claim that the reparation order was specifically chal-
lenged in the trial court as repugnant to either of these 
clauses, asserts that it was not necessary so to do and 
maintains that, at the trial, there was by petitioner 
sufficiently drawn in question the validity of the order 
on the ground of its being repugnant to these provi-
sions. The sole support for that claim is this: Respond-
ent put in evidence the state commission’s reparation 
order and the record on which it was based. In defense 
petitioner introduced the same record and the state com-
mission’s rate orders authorizing respectively 93% cents 
and 94% cents per ton for transportation from Bernice 
into the switching district.

Plainly that was not enough. The Illinois statute re-
quires that in cases involving construction of the Federal 
Constitution appeals from circuit courts shall be taken 
directly to the supreme court.14 And, as definitely shown 
by its decisions, that court will not take jurisdiction unless 
it appears from the record that the constitutional ques-

“ Practice Act of 1907, § 118, Laws 1907, p. 443, repealed and re-
placed by Civil Practice Act of June 23, 1933, §§ 75, 94, effective 
January 1, 1934, Laws 1933, pp. 805, 811. Smith-Hurd Rev. Stats. 
1935, c. 110, §§ 199, 218. Van Dyke n . Illinois Commercial Men’s 
Assn., 358 Ill. 458, 464; 193 N. E. 490. Central Union Telephone 
Co. v. Edwardsville, 269 U. S. 190,194.
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tion was urged in the lower court, the ruling on it pre-
served in the record and the error assigned on appeal.15 
While the order of that court transferring the case does 
not specify the grounds on which it was based, the peti-
tioner states that the supreme court necessarily held the 
constitutional questions had not been properly raised and 
that, on the oral argument, the chief justice stated that 
the transfer would be made because of petitioner’s failure 
properly to raise and preserve the constitutional questions. 
The appellate court so understood the grounds and effect 
of the order and held that by transferring the case the 
supreme court eliminated the constitutional questions. As 
the highest court of the State declined to consider them 
because not raised in the circuit court or presented to it in 
accordance with practice that unquestionably was well 
established and reasonable, this court is without jurisdic-
tion to consider either of them. Chicago, I. & L. Ry. Co. 
v. McGuire, 196 U. S. 128, 131. Hulbert v. Chicago, 202 
U. S. 275. Cox n . Texas, 202 U. S. 446, 452. Louisville 
& Nashville R. Co. v. Woodford, 234 U. S. 46, 51.

4. Petitioner’s application for this writ suggests that, 
by a construction contrary to that theretofore put upon 
§ 68 of the Illinois Public Utilities Act, it was denied an 
opportunity to be heard on the question whether the evi-
dence before the Illinois commission was sufficient to sus-
tain the reparation award. And upon that basis petitioner 
claims that there is here presented the question whether 
by denial of hearing it was deprived of property without 
due process of law. But, as is shown by the opinion of 
the appellate court, it did hear petitioner and respondent 
on that question and decided it in favor of the latter.

15 Foreman-State Nat. Bank v. Sistek, 358 Ill. 525, 529-530; 193 
N. E. 513. Hoffman N. Sears Community Bank, 356 Ill. 598, 601; 
191 N. E. 280. Albrecht v. Omphghent Township, 324 Ill. 200, 202; 
154 N. E. 898.
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There is no foundation for petitioner’s claim that it was 
denied hearing.

The judgment below will be reversed and the case re-
manded with directions for proceedings not inconsistent 
with this opinion.

Reversed.

CALLAGHAN et  al ., RECEIVERS, v. RECONSTRUC-
TION FINANCE CORP.*

CERTIORARI TO THE CIRCUIT COURT OF APPEALS FOR THE 
SECOND CIRCUIT.

No. 539. Argued February 13, 14, 1936.—Decided March 2, 1936.

1. Where a bankruptcy proceeding is superseded by a reorganizar 
tion proceeding under § 77B of the Bankruptcy Act, the allowances 
to trustees for services in the bankruptcy proceeding are neverthe-
less limited by § 48 of the Act. P. 466.

2. This limitation is not removed by § 77B (i), which authorizes the 
judge in the reorganization proceeding to order payment of “such 
reasonable administrative expenses and allowances in the prior 
proceeding as may be fixed by the court appointing” the prior 
trustee. P. 467.

3. Trustees in bankruptcy are officers of a court, and, like public 
officers generally, must show clear warrant of law before compensa-
tion will be owing to them for the performance of their public 
duties. P. 468.

4. In recognition of the policy of Congress that proceedings in bank-
ruptcy and under § 77B be economically administered, the limita-
tions upon expenses prescribed by §§ 40 and 48 have been strictly 
construed, even when the compensation allowed in the particular 
case was materially less than that which otherwise might have been 
considered reasonable. P. 468.

5. A reorganization under § 77B is not a confirmation of a composi-
tion, and a referee in a proceeding in bankruptcy which was super-
seded by a reorganization proceeding is not entitled to have his

* Together with No. 540, Stitt v. Reconstruction Finance Corp. 
Certiorari to the Circuit Court of Appeals for the Second Circuit.
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compensation computed according to § 40 (a) as in the case of 
a confirmation of a composition. P. 470.

6. Section 40 (c) of the Bankruptcy Act, relating to the allocation 
of fees allowed under § 40 (a) in the event that the reference is 
revoked or the case is specially referred, held inapplicable. P. 471.

79 F. (2d) 187, affirmed.

Certiora ri , 296 U. S. 570, to review a judgment modi-
fying and reversing orders of the District Court.

Mr. Percival E. Jackson for petitioners in No. 539.

Mr. Theodore Stitt, pro se.

Mr. Eli W. Debevoise, with whom Solicitor General 
Reed and Messrs. James B. Alley and Max O’Rell Truitt 
were on the brief, for respondent.

Mr . Justice  Stone  delivered the opinion of the Court.

Nos. 539, 540.

In these cases certiorari was granted because of the 
public importance of the questions involved, to review 
the interpretation by the Court of Appeals for the Second 
Circuit, 79 F. (2d) 187, of the provisions of § 77 B of the 
Bankruptcy Act governing allowances to trustees and 
referees in bankruptcy for their services in bankruptcy 
proceedings when superseded by reorganization proceed-
ings under that section. Number 539, which relates to 
the allowances of the trustees in bankruptcy, and No. 
540, which relates to the compensation of the referee in 
bankruptcy, will be separately considered.

No. 539.—Allowances to Trustees in Bankruptcy.

Petitioners were trustees in a bankruptcy proceeding 
which was superseded by a proceeding to reorganize the 
debtor under § 77 B. Thé referee in bankruptcy fixed 
their compensation at $60,000, which the district judge 

43927°—36------- 30
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sitting in bankruptcy increased to $90,000. The same 
judge sitting in the reorganization proceeding ordered 
payment of this allowance. The Court of Appeals re-
duced it to $14,628.50, computed, as provided by § 48 
(a) and (e) of the Bankruptcy Act, upon the basis of 
cash disbursed by them. It held that § 77 B (i) requires 
that allowances to trustees, for their services in the bank-
ruptcy proceeding, be fixed in conformity to § 48, and 
that the reorganization court, in so far as it finds them 
reasonable, direct their payment from the property of 
the debtor.

Section 77 B (i) provides: “If a receiver or trustee 
of . . . the property of a corporation has been appointed 
by a federal, state or territorial court,” and appropriate 
proceedings for a reorganization are afterward had under 
§ 77 B, the trustee or receiver appointed in the reorgan-
ization proceedings, or the debtor if no trustee is ap-
pointed, “shall be entitled forthwith to possession of 
such property and vested with its title,” and, “the judge 
shall make such orders as he may deem equitable for the 
protection of obligations incurred by the receiver and 
prior trustee, and for the payment of such reasonable 
administrative expenses and allowances in the prior 
proceeding as may be fixed by the court appointing said 
receiver or prior trustee.”

It is the contention of petitioners that § 77 B (i), when 
bankruptcy is superseded by reorganization, authorizes 
the bankruptcy court to fix reasonable allowances for 
trustee’s services, unrestricted by § 48 or other provision 
of the Bankruptcy Act, and that it requires payment of 
the allowances thus fixed except that the reorganization 
court may reduce them if it finds them excessive.

Petitioners thus construe § 77 B (i) as substituting the 
test of reasonableness for all other statutory restrictions 
upon the authority of the prior court to compensate trus-
tees, a result which is reached by reading “reasonable” as



CALLAGHAN v. RECONSTR. FINANCE CORP. 467

464 Opinion of the Court.

qualifying the authority to fix compensation given by 
§ 77 B (i) to the appointing court. They argue that 
§ 48 was intended only to apply to bankruptcies in which 
liquidation results; that when, because of the intervening 
reorganization proceeding, liquidation does not result, 
§ 77 B (i) makes a new grant of power to the court ap-
pointing the trustee to fix reasonable allowances without 
reference to the limitations of § 48; that the interpreta-
tion of the court below is inadmissible because of the 
hardship of inadequate allowances which would ensue in 
some instances if it were accepted.

We think these arguments ignore the words of § 77 B 
(i), the policy disclosed by its legislative history, and 
the policy as well of the Bankruptcy Act, of which it is 
an integral part. It is the judge in the reorganization 
proceeding who is to order payment of such reasonable 
administrative expenses and allowances in the prior pro-
ceeding as may be fixed by the court appointing the 
“prior trustee.” Plainly the word “reasonable” seems 
designed, by qualifying the action of the judge ordering 
the payment, to enable him to require that allowances, 
which the statute permits the prior judge to fix, shall not 
exceed the limit of reasonableness. Compare Taylor v. 
Sternberg, 293 U. S. 470; Gross v. Irving Trust Co., 289 
U. S. 342; Hume v. Myers, 242 Fed. 827. Only by a 
strained construction can it be read as a new grant of 
power to the latter, by qualifying his action and impliedly 
relieving him of existing limitations upon his authority 
to make allowances for services rendered by officers of his 
own court.

That such a grant of power was not intended is evident 
from the fact that the section applies to the administra-
tive expenses incurred in state court proceedings as well 
as in bankruptcy. It would require compelling language 
to justify the conclusion that Congress has undertaken 
to enlarge or alter the powers of state courts to fix allow-
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ances for their own administrative expenses because pay-
ment of them is to be effected by a federal court to which 
the proceeding has been transferred.

In interpreting the section, it is of importance that it 
is a part of the Bankruptcy Act, to be read with the other 
sections relating to allowances, and that the allowances 
are compensation for officers of the court and for expenses 
incurred in the course of a judicial proceeding conducted 
for the purpose, among others, of protecting the interests 
of creditors in the debtor’s property. Trustees in bank-
ruptcy are public officers and officers of a court, and the 
officers of a court, like public officers generally, “must 
show clear warrant of law before compensation will be 
owing to them for the performance of their public duties.” 
Realty Associates Securities Corp. v. O’Connor, 295 U. S. 
295, 299.

It has been the consistent policy of Congress that pro-
ceedings in bankruptcy and under § 77 B be economi-
cally administered. This is evidenced by explicit limita-
tions in §§ 40, 48 of the Bankruptcy Act on fees of ref-
erees, trustees and receivers. To exact strict compliance 
with these sections, § 72 commands: “Neither the referee, 
receiver, marshal or trustee shall in any form or guise 
receive, nor shall the court allow him any other or further 
compensation for his services than that expressly author-
ized and prescribed in this Act.” In recognition of this 
policy, the limitations upon expenses prescribed by §§ 40, 
48, have been strictly construed, even when the com-
pensation allowed was, in special circumstances, mate-
rially less than that which otherwise might have been 
considered reasonable. See Realty Associates Securities 
Corp. v. O’Connor, supra; In re Detroit Mortgage Corp., 
12 F. (2d) 889; American Surety Co. v. Freed, 224 Fed. 
333; compare In re Consolidated Distributors, Inc., 298 
Fed. 859; In re Curtis, 100 Fed. 784, 792. Occasional 
hardship to the individual is a consideration outweighed 
by the public interest and the declared policy of Congress.
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One of the controlling reasons for the enactment of § 77 
B was the desire to reduce the costs of reorganization. 
See Continental Illinois National Bank v. Chicago, R. I. 
& P. Ry. Co., 294 U. S. 648, 685; Report No. 194, House 
Judiciary Committee, June 2, 1933, 73rd Cong., 1st Sess.; 
Report No. 482, Senate Judiciary Committee, March 15, 
1934, 73rd Cong., 2d Sess. Section 76, enacted at the same 
time as § 77 B, provides: “The compensation allowed . . . 
a trustee shall in no case be excessive or exorbitant and 
the court, in fixing such compensation, shall have in 
mind the conservation and preservation of the estate of 
the bankrupt, and the interest of the creditors therein.” 
Where the attempted reorganization results in liquida-
tion, §§ 40, 48, regulating the fees of referees, receivers 
and trustees in bankruptcy, are incorporated by reference 
in § 77 B (k), and are likewise made to control the fees 
of such officers in the reorganization proceedings.

In all this we find convincing evidence that the settled 
policy of the Bankruptcy Act, and its specific restrictions 
upon the allowances to officers, were not to be disturbed 
by the inclusion, in a new provision for the transforma-
tion of an insolvency proceeding into one for reorganiza-
tion, of permission to the judge in the former to fix 
allowances. Only amendatory language plainly indicating 
a purpose to disregard the restrictions of §§ 40, 48, would 
justify a different conclusion.

No. 540.—Allowances to the Referee in Bankruptcy.

Petitioner was the referee in the proceeding in bank-
ruptcy which was superseded by the reorganization pro-
ceeding. The district judge allowed him $25,000 for his 
services in the bankruptcy proceeding, and the same judge, 
sitting in the reorganization proceeding, ordered it paid. 
The Court of Appeals reduced the allowance to $1,038.00, 
computing it in accordance with § 40 of the Bankruptcy
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Act. As there had been no disbursement to creditors, 
the allowance was limited by § 40 to a filing fee and 
commissions on creditors’ claims filed. Adopting the same 
conclusion which we have reached in No. 539, petitioner 
does not contend that § 77 B (i) is authority for disre-
garding the limitations of the other sections of the Bank-
ruptcy Act upon allowances for administration expenses. 
But he insists that reorganization under § 77 B is a con-
firmation of a composition so that he is entitled to the 
allowance authorized by § 40 (a) of “one-half of one per 
centum on the amount to be paid to creditors upon the 
confirmation of a composition.”

He also relies on § 40 (c), which provides, “In event of 
the reference of a case being revoked before it is concluded, 
and when the case is specially referred, the judge shall 
determine what part of the fee and commissions shall 
be paid to the referee.”

In view of the requirement, already discussed, of strict 
construction of sections of the Bankruptcy Act fixing fees 
and allowances of officers, we think neither of the conten-
tions of petitioner is admissible. Section 40 was enacted 
long before § 77 B, when § 12, dealing eo nomine with 
compositions in bankruptcy, was a part of the Act. Re-
organizations now permitted under § 77 B present cer-
tain resemblances to compositions under § 12, which have 
been commented upon as supporting the constitutionality 
of the reorganization provisions of § 77 or § 77 B. Con-
tinental III. Nat. Bank v. Chicago, R. I. & P. Ry. Co., 
supra; In re Central Funding Corp., 75 F. (2d) 256; 
Campbell v. Alleghany Corp., 75 F. (2d) 947. But 
§ 77 B contemplates a procedure and results not permis-
sible under § 12. Reorganizations are nowhere referred 
to in the statute as compositions. Section 77 B (c) (11) 
applies a different standard of compensation for the mas-
ter appointed in a reorganization proceeding, with duties 
corresponding to those of a referee in bankruptcy, from
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that established by § 40. If reorganization is abandoned 
in favor of liquidation, a referee may be appointed to 
whose compensation § 40 is expressly made applicable by 
§ 77 B (k). These are persuasive reasons for concluding 
that neither § 40 nor § 77 B is to be construed as recogniz-
ing that a reorganization is the equivalent of a com-
position for the purpose of fixing referees’ fees under 
§ 40 (a).

Section 40 (c) relates only to the allocation of fees 
allowed under § 40 (a) in the event that the reference is 
revoked or the case is specially referred. But here the 
reference has not been revoked nor the case specially re-
ferred, and, for reasons already given, no fees to the referee 
in addition to those allowed by the court below are 
authorized under § 40 (a).

Affirmed.

NORTHWESTERN BELL TELEPHONE CO. v. NE-
BRASKA STATE RAILWAY COMMISSION.

APPEAL FROM THE SUPREME COURT OF NEBRASKA.

No. 350. Argued February 6, 1936.—Decided March 2, 1936.

1. The record failing to disclose what, if any, federal questions were 
presented to the state supreme court, review here is accordingly 
confined to those which are discussed in the opinion of that court. 
P. 473.

2. Upon appeal from a judgment of a state supreme court affirming 
an order of the state commission directing a telephone company 
doing local and interstate business to use, for purposes of account-
ing and reporting to the commission, for the year 1934, a composite 
depreciation rate of 3^% upon all of its depreciable property 
within the State, held:

(1) Assuming, without deciding, that due process requires that 
the commission’s order be upon notice to the company and oppor-
tunity to be heard, the procedure followed by the commission in 
this case satisfied that requirement. P. 473.

(2) The Interstate Commerce Commission not having prescribed 
rates of depreciation pursuant to § 20 (5) of the Interstate Com-
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merce Act, it was within the authority of the state commission to 
prescribe such rates. P. 477.

(3) The estimated composite rate determined and used by the 
company, pursuant to the direction of the Interstate Commerce 
Commission that such rate be used until rates prescribed by that 
Commission should become effective, cannot be taken as a rate 
prescribed under § 20 (5). P. 479.

(4) Section 20 (5) cannot be construed as authorizing the 
Interstate Commerce Commission to supplant state power to 
regulate'depreciation rates of telephone companies otherwise than 
by prescribing a rate administratively determined by the Com-
mission itself. P. 480.

3. Statutes should be so construed as to avoid doubts of their con-
stitutionality. P. 480.

128 Neb. 447; 259 N. W. 362, affirmed.

Appeal  from a judgment affirming an order of the state 
commission relating to the accounting of the telephone 
company.

Mr. Charles M. Bracelen, with whom Messrs. Frank E. 
Randall and Tracy J. Peycke were on the brief, for ap-
pellant.

Mr. Edwin Vail, Assistant Attorney General of Ne-
braska, and Mr. John E. Benton, with whom Mr. Wm. H. 
Wright, Attorney General, was on the brief, for appellee.

By leave of Court, Messrs. Clyde S. Bailey, John E. 
Benton, and Edwin Vail filed a brief on behalf of the Na-
tional Association of Railroad and Utilities Commis-
sioners, as amicus curiae, urging affirmance of the judg-
ment of the court below.

Mr . Just ice  Stone  delivered the opinion of the Court.

This case comes here on appeal under § 237 of the Ju-
dicial Code from a judgment of the Supreme Court of Ne-
braska, 128 Neb. 447; 259 N. W. 362, affirming an order of 
the Nebraska State Railway Commission which directs
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appellant Telephone Company to use, for purposes of ac-
counting and reporting to the Commision, for the year 
1934, a composite depreciation rate of 3^% upon all its 
depreciable property in Nebraska.

Appellant now assails the order on three grounds: (1) 
that it was made without such notice and hearing as due 
process requires; (2) that it is invalid because the Inter-
state Commerce Commission, pursuant to Congressional 
legislation, has occupied the field of regulation of tele-
phone company accounting, and has made valid orders 
conflicting with that of the State Commission; and (3) 
that it infringes due process because it is unsupported by 
evidence and deprives appellant of the right to keep 
accurate books of account.

The record does not disclose what, if any, federal ques-
tions were presented to the state supreme court. Its 
opinion discusses only the first two contentions made 
here, and we accordingly confine our review to them. 
See Miedreich v. Lauenstein, 232 U. S. 236; Cissna v. 
Tennessee, 246 U. S. 289; Saltonstall v. Saltonstall, 276 
U. S. 260.

1. Assuming, without deciding, that due process re-
quires that the Commission’s order be upon notice to ap-
pellant and opportunity to be heard, we think that re-
quirement was satisfied by the procedure followed by the 
Commission. The challenged order was made at the con-
clusion of proceedings initiated by the State Commission 
by its General Order No. 59, directing Class A telephone 
companies, to which class appellant belongs, to file with 
the Commission specified schedules of depreciation rates. 
The order was prefaced by an opinion of the Commission.

The opinion, after reciting the authority conferred 
upon the Interstate Commerce Commission by § 20 of 
the Interstate Commerce Act, as amended by the Trans-
portation Act of 1920, 41 Stat. 493, to fix and prescribe 
depreciation charges for telephone companies, refers to



474 OCTOBER TERM, 1935.

Opinion of the Court. 297 U.S.

the order of that Commission of July 28, 1931, In De-
preciation Charges of Telephone Companies, Docket No. 
14,700, 177 I. C. C. 351, which, for the assistance of the 
Commission in prescribing depreciation charges, required 
Class A telephone companies to file with their respective 
state commissions by September 1,1932, their estimates of 
composite annual percentage depreciation rates appli-
cable to each class of depreciable property owned or used 
by them, with supporting data. The order provided for 
the adoption of a depreciation rate by the Commission, 
to be effective January 1, 1933. The opinion of the State 
Commission points out that by later order of the Inter-
state Commerce Commission the filing date was post-
poned to August 1, 1934, and the date for the prescribed 
rate to January 1, 1935.

The opinion also refers to the Depreciation Section 
Service Circular 7, issued by the Interstate Commerce 
Commission Bureau of Accounts, which requested that 
schedules of depreciation rates and statements of esti-
mated service lives and salvage values of telephone prop-
erty be submitted not later than March 1, 1934, “in order 
that the Commission may be informed as to the rates con-
templated for use” by the telephone companies for the 
year 1934. The opinion states that it is the view of the 
State Commission that it has not been deprived of juris-
diction to fix rates for intrastate telephone service, and 
that, while Congress has given the Interstate Commerce 
Commission authority to prescribe a uniform system of 
accounting and rates of depreciation for purposes of ac-
counting to it, the state commissions are not deprived of 
their authority to fix rates of depreciation so far as their 
own accounting and reporting system is concerned.

The Commission accordingly ordered that Class A tele-
phone companies file with it, not later than March 1, 
1934, a schedule of depreciation rates by primary accounts 
which they proposed to apply for the calendar year 1934,
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with such supporting data as is required by the Interstate 
Commerce Commission, and to file not later than August 
1, 1934, their composite annual percentage depreciation 
rates to be effective January 1, 1935, in accordance with 
the order of the Interstate Commerce Commission in 
Docket No. 14,700, and its supplemental orders. The 
order of the State Commission concludes with the state-
ment that it approves the procedure adopted by the Inter-
state Commerce Commission for prescribing deprecia-
tion rates, except that “It reserves the right to review 
the findings and conclusions of the Interstate Commerce 
Commission and enter a final order thereon as to the de-
preciation rate for accounting purposes to this com-
mission.”

In compliance with this order appellant, on March 1, 
1934, filed schedules classifying its depreciable property 
in twelve accounts, with estimated rates of depreciation 
of each class for 1934, and showing a composite estimated 
rate of depreciation on all accounts of 4.48%.

Upon examination of these schedules the Commission 
made a further order, on March 6, 1934, reciting that de-
preciation rates for 1934 had been filed and that it was not 
“fully satisfied with the rates proposed,” and directing 
that the case be set “for hearing for oral examination of 
the members of respondent’s staff, who had prepared said 
schedules, and for the introduction of such evidence as 
the Commission may desire to submit with opportunity 
of objections and cross-examination by respondent.”

Appellant argues that throughout these proceedings it 
was not advised that the Commission proposed to make 
any order with respect to depreciation rates for 1934, or 
to do more than make recommendations as to the proper 
depreciation rates to be adopted by the Interstate Com-
merce Commission for 1935. But it was evident from the 
opinion and orders of the Commission mentioned that it 
proposed to deal with two aspects of appellant’s depre-
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ciation accounting. One was the gathering of data with 
respect to the proposed rates of depreciation for 1935, 
which the order of the Interstate Commerce Commission 
had directed should be filed with the state commissions, 
and as to which the latter had been requested to submit 
their recommendations. The other related to the State 
Commission’s asserted authority to fix depreciation rates, 
its rejection of the proposed rates for 1934 as unsatisfac-
tory, and its direction that hearings be had on them. 
That the primary purpose of the hearing was to aid 
the Commission in its rate-making rather than its advi-
sory function seems apparent, the more so as the order 
for the hearing refers only to the 1934 rates and as the 
date set for it was in March, four months before August 
1, 1934, the date fixed for filing data for the 1935 rate, 
with respect to which alone the Commission had been 
asked to1 exercise its advisory function. Because of sub-
sequent postponements the date for submitting the data 
for 1935 never arrived.

Possibility of doubt as to the purpose of the hearing 
was removed in its course before the Commission. At 
the outset the presiding commissioner announced that the 
purpose was to fix the 1934 rate, a statement which he 
repeated later in the course of the hearing on the same 
day. To this appellant made no objection. The hear-
ing occupied two days. Appellant was represented by 
counsel. It produced witnesses, including its own engi-
neer and others who had prepared the filed depreciation 
schedules for 1934, who were examined and cross-exam-
ined at length. No evidence tendered by it was rejected. 
So much of the testimony as is included in the bill of 
exceptions occupies 151 pages of the printed record. It 
discloses that both the Commission and the appellant 
were seeking to establish the proper rate of depreciation 
to be applied to appellant’s property for 1934. The 
state court rightly concluded that appellant was afforded
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a full hearing upon adequate notice that the Commission 
proposed to fix a depreciation rate for 1934, and that 
the requirements of due process were satisfied.

2. The remaining question is whether the jurisdiction 
conferred by Congress upon the Interstate Commerce 
Commission over accounts and depreciation rates of tele-
phone companies, and the exercise of that jurisdiction by 
the Commission, have operated to curtail state authority 
over depreciation rates for 1934.

The Interstate Commerce Commission was given no 
jurisdiction over telephone service rates, but §§ 1 (1), 
20 (1) (5) of the Interstate Commerce Act, as amended 
by Act of June 29, 1906, 34 Stat. 595, see 36 Stat. 555, 
556, conferred on the Commission authority, in its dis-
cretion, to prescribe a uniform system of accounts for 
telephone companies, and made it unlawful for them to 
keep any accounts other than those prescribed or ap-
proved by the Commission. Such a system of accounts 
was required by the Commission February 1, 1913. Ef-
fective January 1, 1933, it prescribed a Revised System 
of Accounts for Class A and Class B Telephone Com-
panies and directed that they keep all accounts in con-
formity to it.

The Commission never undertook to prescribe rates of 
depreciation for telephone companies under the Act of 
1906. But the Transportation Act of February 28, 1920, 
again amending § 20 (5) of the Interstate Commerce Act, 
directed the Commission, “as soon as practicable,” to 
prescribe the classes of property of carriers, including 
telephone companies, “for which depreciation charges 
may properly be included under operating expenses and 
the percentages of depreciation which shall be charged 
with respect to each of such classes of property.” Car-
riers were forbidden to charge depreciation rates other 
than those prescribed by the Commission. Since 1920 
the Interstate Commerce Commission has taken steps
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preparatory to the establishment of rates of deprecia-
tion for telephone companies, some of which we have 
mentioned. The adoption of rates has been postponed 
from time to time and has now been indefinitely post-
poned by Order of the Communications Commission of 
May 1, 1935, to which the authority of the Interstate 
Commerce Commission over telephone companies was 
transferred by Act of Congress of June 19. 1934, 48 Stat. 
1064.

We leave aside the argument of respondent that the 
federal government is powerless to deny to the states 
authority to prescribe accounts and depreciation rates to 
assist them in fixing rates for intrastate telephone service, 
see Interstate Commerce Comm’n v. Goodrich Transit 
Co., 224 U. S. 194; compare Pollock v. Farmers Loan & 
Trust Co., 157 U. S. 429, 586; Collector v. Day, 11 Wall. 
113, 124; Ambrosini v. United States, 187 U. S. 1, 7, and 
pass to the question, decisive of the present case, whether 
there has yet been any exercise of such power. Both the 
language of the statute already quoted, and the nature of 
its subject matter indicate that it contemplated no re-
striction of state control over depreciation rates until the 
Interstate Commerce Commission had prescribed its own 
rates. State commissions were not deprived of power to 
fix rates for intrastate telephone service, in determining 
which rates of depreciation chargeable to operating ex-
penses play an important part. See Lindheimer v. Illi-
nois Bell Telephone Co., 292 U. S. 151. The statute did 
not envisage an immediate adoption of depreciation 
rates by the Interstate Commerce Commission. A long 
period might elapse, as the event has shown, before the 
Commission would be prepared to act. It cannot be sup-
posed that Congress intended by the amendment to § 20 
(5) to preclude all regulation, state and national, of de-
preciation rates for telephone companies, for an indefi-
nite time, until the Interstate Commerce Commission
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could act administratively to prescribe rates. See Illi-
nois Central R. Co. v. Public Utilities Comm’n, 245 U. S. 
493, 510; Railroad Commissioners v. Great Northern Ry. 
Co., 281 U. S. 412, 430. In Smith v. Illinois Bell Tele-
phone Co., 282 U. S. 133, 139, this Court pointed out that 
until the Interstate Commerce Commission has prescribed 
depreciation rates the prerogative of the state to regu-
late such rates cannot be gainsaid. See also Missouri 
Pacific Ry. Co. v. Larabee Flour Mills Co., 211 U. S. 612, 
623.

When respondent fixed the composite rate of deprecia-
tion applicable to all classes of appellant’s property for 
1934, the Interstate Commerce Commission had prescribed 
no rate. It had given directions for filing data with state 
commissions preparatory to establishing a rate for the 
year 1935, and by the Revised Uniform System of Ac-
counts for Telephone Companies, effective in 1933, it had 
prescribed, Instruction 81 (A) (C), the method by which 
depreciation accounts should be kept, directing that there 
be a composite annual percentage rate of depreciation for 
each account covering depreciable property, and that until 
rates “prescribed by this Commission become effective” 
the company’s estimated composite rate be used.

It is said that the company rate, use of which was thus 
authorized for accounting purposes, must be taken as the 
prescribed rate until the Commission has fixed its own 
rate, and that in consequence state commissions are 
powerless to disturb it. But the order shows on its face 
that the Commission did not regard the company rates 
as rates prescribed by the Commission as required by 
§ 20 (5) and we think the purpose of the order, made plain 
by its language, was to establish a method of accounting, 
not to prescribe depreciation rates within the meaning of 
§ 20 (5). It thus, without purporting to restrict the 
power of state commissions over depreciation rates, left 
the telephone companies free, so far as the Interstate 
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Commerce Commission was concerned, to use their own 
depreciation rates for purposes of the required account-
ing, until the Commission performed the duty to establish 
rates, imposed upon it by Congress.

In any event, we think that § 20 (5) cannot be read 
as authorizing the Interstate Commerce Commission to 
supplant state power to regulate depreciation rates of 
telephone companies except by prescribing a rate admin-
istratively determined by the Commission itself. A di-
rection that the Commission, as soon as practicable, pre-
scribe depreciation rates, is hardly to be read as authority 
to permit the telephone companies to fix the rates for 
themselves in defiance of state power. The doubtful con-
stitutionality of the statute if so construed precludes our 
acceptance of such a construction.

The Commission has thus prescribed no depreciation 
rates as required by § 20 (5). No exertion of federal 
authority, through the Interstate Commerce Act, § 20 
(5), (6), (7), the orders of the Commission, or otherwise, 
forbids the making of entries in appellant’s accounts or 
the doing of anything that is by the state commission’s 
order directed to be done. Pending action by the Com-
munications Commission establishing depreciation rates 
for telephone companies, state control over such rates 
remains unimpaired. We are not called upon now to 
consider the effect upon state power of such rates when 
adopted, or, in view of the state of the record, to consider 
other objections to the order of the State Commission 
fixing for appellant a composite depreciation rate of 
3y2%.

Affirmed.
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NOBLE ET AL. V. OKLAHOMA CITY.*

CERTIORARI TO THE SUPREME COURT OF OKLAHOMA.

No. 335. Argued February 4, 5, 1936.—Decided March 2, 1936.

1. The Act of Congress of February 18, 1888, and the amending Act 
of February 13, 1889, authorizing a railroad company to locate and 
construct a railroad across a portion of the Indian Territory then 
still held in trust for the Creek Indians, but which was afterwards 
acquired from them by the United States and opened to settlement, 
did not make a grant in praesenti of a right of way, but granted 
only a franchise and authorized a taking of land only upon com-
pensation secured or made. Pp. 489, 494.

2. Subsequent related legislation examined and found not to require 
a different conclusion. P. 491.

3. In view of the nature of the title of the Indians, an intention to 
grant or impose a servitude upon their lands without compensation 
to them cannot be imputed to Congress. P. 493.

4. Even if it be assumed that the Act of 1888 granted the railroad 
a base or limited fee, title nevertheless could not have vested until 
plats of the location of the line were filed with the Secretary of 
the Interior for his approval, as required by the Act; and, there-
fore, the mere staking of a location of a proposed line was ineffec-
tual to prevent the acquisition of superior rights by settlers and 
occupants under the homestead and townsite laws. P. 494.

5. The provisions made by 43 U. S. C. 912 for transfer of title of 
abandoned railroad lands relate to such lands as were granted to 
the railroad by the United States, and do not apply to land which 
was conveyed to the railroad, subject to reverter, by an entryman 
who acquired title under the public land laws. P. 495.

6. Whether a habendum clause in a private deed to a railroad 
operated to revest title in the grantor’s heirs upon abandonment 
of the railroad, held a question not of federal but of state law, 
to be decided by the state court. P. 495.

172 Okla. 182; 44 P. (2d) 135, reversed.

Certiora ri , 296 U. S. 560, to review a judgment of the 
state supreme court which affirmed judgments of the trial 

* Together with No. 336, Higgins et al. v. Oklahoma City. Cer-
tiorari to the Supreme Court of Oklahoma.

43927°—30------ 31
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court in favor of the city in two cases involving title to 
lands.

Messrs. Charles H. Garnett, Warren E. Libby, and 
Joe T. Rogers, with whom Messrs. Henry L. Goddard, 
Fred E. Suits, and Fred Ptak were on the brief, for 
petitioners.

Messrs. Harlan T. Deupree and W. H. Brown for 
respondent.

Mr . Justic e Robert s delivered the opinion of the 
Court.

These were actions in ejectment tried in a state court. 
The petitioners in No. 335 sued as the heirs of Naoma 
Noble, the petitioners in No. 336 as the heirs of Robert 
W. Higgins. Title to a town lot and a portion of an-
other parcel of land located in the respondent city was 
in dispute.

The tracts formerly were part of the tribal lands of the 
Creek Indians. Pursuant to treaties the Creeks removed 
from east of the Mississippi River to a large area in In-
dian Territory, now in the State of Oklahoma,1 and a 
patent was issued by the President of the United States, 
granting them the lands “to have and to hold ... so 
long as they shall exist as a Nation and continue to oc-
cupy the Country hereby conveyed to them.” 1 2 By the 
Treaty of Washington 3 the tribe ceded to the United 
States the western half of their domain, which included 
the site of what is now Oklahoma City, in trust, to be 
sold and used as homes for civilized Indians whom the 
United States might desire to settle thereon. This and a 
prior treaty vested in Congress power to grant railroad 
rights-of-way through the Creek country. The United

17 Stat. 366; 7 Stat. 417; 11 Stat. 699.
2 Vol. 4 of Indian Deeds, in the Office of Indian Affairs, pp. 446-447.
8 June 14, 1866, 14 Stat. 785.
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States did not sell any portion of the ceded area to In-
dians or permit white settlement in the region of Okla-
homa City and the land remained vacant.

By Act of February 18, 1888,4 Congress authorized the 
Choctaw Coal and Railway Company to locate and con-
struct a railroad traversing the southeastern portion of the 
Indian Territory, through lands of the Choctaw Nation 
whose title was similar to that of the Creek Nation.5

The President, on January 19, 1889, negotiated a treaty 
with the Creeks6 by which they ceded to the United 
States full and complete title to the entire western half 
of their lands, thus freeing the area from the trust under 
which it had theretofore been held. This treaty was sub-
ject to ratification by the council of the Tribe and by Con-
gress. It was confirmed by the former January 31, 1889.

Pending the ratification of the treaty, Congress, on 
February 13,1889, amended the Act of February 18, 1888, 
to authorize the railway company to construct a branch 
extending from its main line northwestwardly through 
Choctaw and Creek country.7 The road so authorized 
now traverses Oklahoma City. The Creek Tribe then 
owned the eastern portion of the Creek country through 
which the branch line was to run, and retained an interest 
in the western portion. March 1, 1889, Congress ratified 
the treaty of January 19, 1889, and, in the act of ratifica-
tion, provided that “the lands acquired by the United 
States under said agreement shall be a part of the public 
domain.”8

By Act of March 2, 1889,9 Congress directed that the 
lands acquired from the Creek Nation should be disposed

4 25 Stat. 35.
'See Treaty of June 22, 1855, 11 Stat. 611.
6 25 Stat. 757.
7 25 Stat. 668.
8 25 Stat. 757.
8 25 Stat. 980, 1004-1005.
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of to actual settlers under the homestead laws but that 
no person should be permitted to enter thereon until the 
territory was opened for settlement. The release, con-
veyance, and extinguishment of the Indians’ rights was 
not to inure “to the benefit of or cause to vest in any 
railroad company any right, title, or interest whatever 
in or to any of said lands . . . and all grants or pretended 
grants of said lands or any interest or right therein now 
existing in or on behalf of any railroad company, except 
rights of way and depot grounds,” were declared forfeited 
for breach of condition.

March 23, 1889, the President issued a proclamation 
opening a portion of the lands to settlement at noon April 
22,1889. Before the latter date the railway company had 
surveyed the line of its proposed railroad through what 
is now Oklahoma City and marked it by stakes along 
the centre line of the right-of-way and by signs warning 
that the land was claimed for right-of-way and station 
purposes. It appears to have been then known that a 
town site would be laid out on the quarter-section in 
which the Noble tract is located. Prior to the opening of 
the land a plat had been made and, at 12 o’clock, April 22, 
1889, surveyors began to run lines and drive stakes to 
locate the lots and blocks of the town site. On that 
day many settlers, amongst whom was Naoma Noble, ar-
rived and staked and occupied lots. As the survey pro-
ceeded they adjusted their claims and boundaries to the 
survey lines. In surveying and staking out lots both the 
surveyors and the ancestor of the petitioners in No. 335 
disregarded the right-of-way marks. All the lots in the 
the original town site, comprising the quarter-section 
in which the Noble land is situated, were occupied on the 
day of opening. On the same day Robert C. Higgins, 
the ancestor through whom the petitioners in No. 336 
claim, settled upon the quarter-section adjoining the
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town site on the west, and undertook to file a homestead 
entry thereon.

July 13, 1889, the railway company filed with the Sec-
retary of the Interior a map of definite location of its 
line as staked out through Oklahoma City. The road 
ran diagonally through the town site quarter-section, in-
cluded the whole of the Noble lot, and traversed diago-
nally Higgins’ adjoining quarter-section.

The Act of May 2, 1890,10 11 organizing the Territory of 
Oklahoma, provided that “No part of the land embraced 
within the Territory hereby created shall inure to the use 
or benefit of any railroad corporation, except the rights of 
way and land for stations heretofore granted to certain 
railroad corporations. Nor shall any provisions of this act 
or any act of any officer of the United States, done or 
performed under the provisions of this act or otherwise, in-
vest any corporation owning or operating any railroad in 
the Indian Territory, or Territory created by this act, with 
any land or right to any land in either of said Territories, 
and this act shall not apply to or affect any land which, 
upon any condition on becoming a part of the public do-
main, would inure to the benefit of, or become the prop-
erty of, any railroad corporation.” Not until May 14, 
1890,11 did Congress pass a town site act applicable to 
Oklahoma. In the meantime, the citizens had established 
a form of government and elected officials. A plan of the 
town site was filed in the office of the City Recorder and 
provision made by ordinance for recording transfers of the 
plotted property. The Recorder issued certificates to the 
occupants of lots and transfers were made by quit-claim 
deeds. After the passage of the town site act trustees 
were appointed and the entire quarter-section constitut-
ing the original town site was patented to the trustees

10 26 Stat. 81, 91.
1126 Stat. 109.
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without exception, limitation, or reservation. In due 
time the trustees issued their deeds for the various lots, 
including the Noble tract.

From 1889 to 1893 the railway company and the lot 
claimants were in disagreement, the former contending 
that the acts of Congress vested it with title to the right- 
of-way, the latter insisting that their occupation before 
the filing of the company’s plot with the Secretary of the 
Interior gave them the superior title. The dispute was 
amicably settled by the company’s relinquishing its claim 
to the diagonal three hundred foot right-of-way as 
plotted, and relocating it, one hundred feet wide, parallel 
to the streets and alleys shown on the city plan. The lots 
or portions of lots required for the relocation were ob-
tained from the owners by deeds or condemnation. March 
28, 1891 Naoma and George Noble executed a deed to the 
railway company containing the following clause:

“Being intended for the use and occupation of said 
party [grantee], its successors and assigns, as and for its 
right-of-way for the constructing, operation and mainte-
nance of its railroad and business at or upon the land 
hereby released and quit claimed: Provided, that in case 
of abandonment of said premises by said second party, 
its successors or assigns for the purposes above mentioned, 
the same shall revert to the grantors, their heirs or 
assigns.”

The right of Higgins to make a homestead entry being 
involved in a land office contest, the company constructed 
its road across his quarter-section and was operating trains 
thereover in 1892. After the contest eventuated in his 
favor he conveyed to the railroad, in 1898, for a pecuniary 
consideration, a strip of land one hundred feet wide across 
his quarter-section “for a right of way for its railroad, 
Telegraph and Telephone Lines, and for Railroad or Sta-
tion purposes.” The habendum clause was:



487NOBLE V. OKLAHOMA CITY.

Opinion of the Court.481

“To have and to hold the same by the said Choctaw 
Oklahoma and Gulf Railroad Company, together with all 
and singular the rights, privileges and appurtenances 
thereunto belonging and all the rights and privileges 
which said company is authorized to have, hold and exer-
cise under and by virtue of the Act of Congress granting 
the Choctaw Coal and Railway Company a right of way 
through the Indian Territory, approved February 18th, 
1888, and subsequent Acts of Congress amending and ex-
tending said Act together with all the rights and priv-
ileges granted unto said Choctaw, Oklahoma and Gulf 
Railroad Company by an Act of Congress approved Au-
gust 24th, 1894, and the Act of Congress approved April 
24th, 1896, and unto its successors, and assigns forever.”

The road constructed on the right-of-way so acquired 
in Oklahoma City was operated by the railway and its 
successors until December 4, 1930. Pursuant to an 
agreement made with the city, the then owner and op-
erator secured the approval of the Interstate Commerce 
Commission of the abandonment of the line,12 and exe-
cuted a quit-claim deed to the city for the abandoned 
portion. A decree was obtained from the United States 
District Court for the Western District of Oklahoma ad-
judging that the land had been abandoned for railroad 
purposes and that the company’s title had passed to the 
city under an Act of Congress of March 8, 1922.13 None

12 The railway was reorganized as Choctaw, Oklahoma and Gulf 
Railroad Company and the reorganized company given the same 
rights as its predecessor. 28 Stat. 502; 29 Stat. 98. At the time of 
the abandonment the Chicago, Rock Island and Pacific Railroad Com-
pany was operating the line in question under a lease for 999 years.

18 42 Stat. 414, 43 U. S. C., § 912: “Whenever public lands of the 
United States have been or may be granted to any railroad company 
for use as a right of way for its railroad or as sites for railroad struc-
tures of any kind, and use and occupancy of said lands for such pur-
poses has ceased or shall hereafter cease, whether by forfeiture or by 
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of the petitioners was a party to this proceeding. The 
city took possession and has since held the strip. These 
suits were filed shortly thereafter. Petitioners asserted 
that the Act of February 18, 1888, and the amending Act 
of February 13, 1889, made no grant in praesenti of a 
right-of-way but merely authorized the company to ac-
quire one by purchase or condemnation; that these stat-
utes applied only to Indian country and not to the public 
domain; and that on February 13, 1889, the land in ques-
tion was Creek Indian land and the only title the com-
pany acquired to its right-of-way, so far as the tracts in 
controversy are concerned, was that conveyed by the 
deeds of petitioners’ ancestors under both of which the 
title, on abandonment for railroad purposes, reverted to 
their heirs and assigns. The defense to this claim was 
that the acts presently invested the railway with title to 
the right-of-way subsequently located, obtained and used, 
which, upon abandonment of the use, reverted to the 
United States and was, by the Act of March 8, 1922, 
conveyed to the respondent.

Petitioners further urged that, even if the acts of Con-
gress operated as grants in praesenti, the estate of the

abandonment by said railroad company declared or decreed by a court 
of competent jurisdiction or by Act of Congress, then and thereupon 
all right, title, interest, and estate of the United States in said lands 
shall, except such part thereof as may be embraced in a public high-
way legally established within one year after the date of said decree 
or forfeiture or abandonment be transferred to and vested in any 
person, firm, or corporation, assigns, or successors in title and interest 
to whom or to which title of the United States may have been or may 
be granted, conveying or purporting to convey the whole of the legal 
subdivision or subdivisions traversed or occupied by such railroad or 
railroad structures of any kind as aforesaid, except lands within a 
municipality the title to which, upon forfeiture or abandonment, as 
herein provided, shall vest in such municipality, and this by virtue 
of the patent thereto and without the necessity of any other or 
further conveyance or assurance of any kind or nature whatso-
ever: . . .”
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company endured only so long as the land was devoted 
to railroad use, with a right of reverter, either vested in 
the Creek Tribe and conveyed to the United States by 
the cession effective March 1; 1889, or vested directly in 
the United States; and the right of reverter passed from 
the United States by patent to the petitioners’ ancestors 
and from them, by deed and inheritance, to the respec-
tive petitioners. Upon the extinguishment of the rail-
road’s estate by abandonment, full title, so they claimed, 
reverted to them. They alleged the Act of March 8, 
1922, does not apply in the circumstances and, if held 
applicable, is unconstitutional as depriving them of prop-
erty without due process.

The trial court entered judgments in favor of the city 
and, on appeal, the Supreme Court of Oklahoma consoli-
dated the cases for hearing and affirmed the judgments.14 
In their applications for certiorari the petitioners asserted 
that the state court’s construction of the Acts of 1888 and 
1889 conflicts with the decision of a federal court in re-
spect of an act identical in terms,15 and stressed the im-
portance of a final adjudication as affecting not only their 
titles but many others in Oklahoma City, the subject of 
threatened suits in state and federal courts. On this 
showing the writ was granted.

First. The Act of February 18, 1888, does not purport 
to grant lands for right-of-way and station purposes. The 
title is “An act to authorize the Choctaw Coal and Rail-
way Company to construct and operate a railway through 
the Indian Territory.” By the first section the company 
is “invested and empowered with the right of locating, 
constructing, owning, equipping, operating, using, and 
maintaining a railway.” Section 2 provides that the cor-
poration “is authorized to take and use” for railway, but

14172 Okla. 182; 44 P. (2d) 135.
18 United States v. Fort Smith & Western R. Co., 195 Fed. 211, 214.
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for no other purpose, a right-of-way and “to take and use” 
land for station purposes. Section 3 requires that, before 
the road shall be constructed through land held by any 
individual occupant according to Indian usage, full com-
pensation must be made to the occupant, prescribes the 
method of securing compensation, and creates a tribunal 
for ascertaining and awarding it, from whose decision a 
right of appeal to a federal court is given. Section 5 lays 
on the company the obligation to pay to any tribe through 
whose unallotted lands the line may run a fixed compen-
sation per mile. If the tribe be dissatisfied with the 
amount specified in the act the just measure of compen-
sation is to be ascertained by the same procedure as is 
directed in the case of an individual allottee. The com-
pany is permitted to survey and locate its railway imme-
diately; and, by § 6, is required to cause maps, showing 
the location of its lines, to be filed with the Secretary of 
the Interior and with the chiefs of the nations or tribes 
through whose lands they run. The section adds: “After 
the filing of said maps no claim for a subsequent settle-
ment and improvement upon the right of way shown by 
said maps shall be valid as against said company.” The 
Secretary of the Interior is to approve of the location be-
fore any construction may be begun. Section 13 enacts: 
“The right of way herein and hereby granted shall not be 
assigned or transferred in any form whatever prior to the 
construction and completion of the road, . . .” Except 
for the words just quoted from § 13 upon which respond-
ent relies the act plainly grants an authority or a franchise 
rather than physical property. The expression used in 
that section is not sufficient to enlarge the limited scope 
of the act disclosed by the enacting sections.

The respondent, and the court below, refer to decisions 
holding certain right-of-way acts to be grants in praesenti, 
but those acts not only affect the public lands of the 
United States which are subject to unrestricted disposition
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by the Government,16 but explicitly state that “a right of 
way is hereby granted.” 17

The Act of 1888, considered in its entirety, evinces the 
intent that the company is to compensate for all lands 
taken for its use, whether those of individual allottees or 
of the tribe. No provision for compensation to white 
settlers was made because at the date of the passage of 
the statutes none were permitted within the area to be 
traversed by the railroad. The acts in question were con-
strued by Assistant Attorney General (now Mr. Justice) 
Van Devanter in an opinion rendered to the Department 
of the Interior in 1898,18 as not making grants in praesenti, 
but conferring only the right to locate a railroad and take 
the necessary land upon making just compensation to its 
owners or those having an inchoate right of ownership. 
A similar conclusion was announced by the Circuit Court 
of Appeals for the Eighth Circuit19 in respect of the act 
authorizing the building of the Fort Smith and Western 
Railroad,20 which is identical with that under review ex-
cept for the name of the company and the termini of the 
projected railroad.

Later statutes respecting the railroad are said to sup-
port respondent’s view of the nature of the original grant. 
We think, however, the subsequent legislation is, at best, 
of doubtful aid in the construction of the Act of 1888. 
The Act of February 13, 1889, amended § 1 of the orig-

w Ruddy n . Rossi, 248 U. S. 104, 106.
17 See, e. g., Missouri, K. & T. Ry. Co. v. Kansas Pacific Ry. Co., 

97 U. S. 491; Railroad Co. v. Baldwin, 103 U. S. 426; United States v. 
Southern Pacific R. Co., 146 U. S. 570; Northern Pacific Ry. Co. v. 
Townsend, 190 U. S. 267; United States v. Michigan, 190 U. S. 379. 
The general railroad act of 1875 (18 Stat. 482) also grants a right-of- 
way in praesenti: Jamestown & Northern R. Co. v. Jones, 177 U. S. 
125; Stalker v. Oregon S. L. R. Co., 225 U. S. 142.

18 27 Land Office Decisions, 414.
19 United States v. Ft. Smith & Western R. Co., 195 Fed. 211, 214.
20 30 Stat. 1368.
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inai act by authorizing the construction of the branch 
Une extending westwardly and northwestwardly from the 
main line, which branch now runs through the respond-
ent city. It made no other alteration in the provisions 
of the earlier legislation. The Acts of February 21,1891,21 
and January 22, 1894,22 extended the time originally 
granted for constructing the railroad. The latter act 
added: “And for such purpose the said company shall 
have the right to take and occupy the right of way and 
depot grounds heretofore granted to it by said acts.” We 
think, in the light of the clear provisions of the original 
authorization, no inference favorable to the respondent’s 
contention is to be drawn from this phrase in the extend-
ing act.

On the other hand, Congress has indicated its view that 
the original act merely authorized the exercise of the 
right of eminent domain. By the Act of August 24,1894,23 
the creditors and stockholders of the railway, which had 
become insolvent, were reorganized into a new corpora-
tion, the Choctaw, Oklahoma and Gulf Railroad Com-
pany. Section 4 provides: “That it shall and may be 
lawful for such new corporation to construct and operate 
branches from its said railroad and for such purpose to 
take and use rights of way ... upon making compensation 
therefor as provided in the case of taking land for its 
main line . . .”

Respondent also cites a portion of § 18 of the Organic 
Act for the Territory of Oklahoma quoted supra to sup-
port the claim that by the Act of 1888 Congress intended 
to grant in praesenti. For the same purpose the court 
below quoted and relied on one sentence found in the 
section. We think, however, that the provision was

2126 Stat. 765.
22 28 Stat. 27.
28 28 Stat. 502. And see § 2 of the Act of April 24, 1896, 29 Stat. 

98; § 2 of the Act of March 28, 1900, 31 Stat. 52.
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merely intended to preserve the status quo and does not 
aid in the construction of previous legislation respecting 
the rights of railroads in the Territory.

Were the Act of 1888 of doubtful import the condi-
tions existing when it and the amending act of 1889 were 
adopted would be conclusive of the legislative intent. 
The main line authorized by the first act ran for the 
greater portion through the lands of the Choctaw and 
Chickasaw Indians. The title of these tribes was sub-
stantially similar to that of the Creeks; and while, in 
the treaty by which their title was confirmed, there was 
provision that rights of way for railroads might be 
granted through their territory, the condition was added 
that full compensation should be made for any property 
taken or destroyed in the construction of any such road. 
The branch line authorized by the Act of 1889 extended 
westward through the eastern portion of the Creek lands 
which was unaffected by the treaty of 1866. The treaty 
of 1856 with this tribe contained a provision similar to 
that found in the Choctaw Treaty securing compensation 
for lands taken for railroad rights of way. The branch 
line also was to traverse the western portion of the Creek 
Nation’s territory but, at the time the branch was au-
thorized (February 13, 1889), that area was not public 
land of the United States and was held in trust for the 
settlement of other Indians. The restriction was not 
removed until March 1, 1889, at which time these lands 
were declared to be part of the public domain and in-
tended for white settlement.

Both the original and the amending act contemplated 
that the right-of-way would run through lands owned 
by Indian tribes or claimed by Indian allottees and none 
other. In view of the nature of the title of the Indians, 
we cannot impute to the Congress a purpose by the Act 
of 1888 to grant any portion of the lands to the company 
or to impose a servitude without compensation.
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For these reasons we are unable to agree with the con-
struction of the act by the Supreme Court of Oklahoma 
in the present case and in earlier decisions.24 We hold 
the legislation granted a franchise, authorized a taking 
upon compensation secured or made, and was not a grant 
of land.

Second. Assuming, for the sake of argument, that the 
Act of 1888 granted the railroad a base or limited fee, 
as does the general railroad act of March 3, 1875,25 we 
think the marked similarity of this special act to the 
general statute requires that they be given the same con-
struction. It is well settled that the title to right-of-way 
and station lands conferred by the general railroad act 
does not accrue to the company until a map of definite 
location is filed with the Secretary of the Interior for 
his approval, or the road is actually constructed, and the 
rights of one claiming by settlement or occupancy ante-
dating such filing or construction, are superior to those 
of the railroad.26 Like the general railroad law, the act 
in question required the filing of plats of the location of 
the line for the Secretary’s approval and, in addition, 
expressly subordinated to the railroad’s rights any claim 
based on a settlement subsequent to such filing. This 
was a clear recognition of the principle applied to rights- 
of-way acquired pursuant to the general law, which was 
that the staking of a location of the proposed line was 
ineffectual to prevent the acquirement of rights by set-
tlers and occupants under the homestead and town site 
laws.27 It is not to be supposed that a different rule was

24 United States v. Choctaw 0. & G. R. Co., 3 Okla. 404, 41 Pac. 
729; Churchill v. Choctaw Ry. Co., 4 Okla. 462, 46 Pac. 503.

35 C. 152, 18 Stat. 482; 43 U. S. C., §§ 934r-939. See Rio Grande 
Western Ry. Co. v. Stringham, 239 U. S. 44, 47, and cases cited.

26 Minneapolis, St. P. & S. S. M. Ry. Co.v. Doughty, 208 U. S. 251; 
Great Northern Ry. Co. v. Steinke, 261 U. S. 119.

* Ibid.
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intended by the Act of 1888. The petitioners entered 
upon their tracts April 22, 1889. The' company’s map 
was not filed with the Secretary of the Interior until 
July 13th of the same year. Whatever the quality of 
the statutory grant to the railroad company, its rights had 
their inception after the assertion of, and were inferior 
to, those of the petitioners’ ancestors.

Third. It follows from what has been said that the 
railroad derived title to the Noble lot by the deed of 
Naoma and George Noble of March 28, 1891. As no 
question is made but that the reverter clause in that deed 
became operative upon abandonment of the line, the 
Noble title is superior to that of the respondent. It is 
equally true that when Higgins made his deed to the rail-
road company in 1898 he had good title to the premises 
conveyed and by that conveyance the railroad obtained 
whatever estate it had. The petitioners insist that the 
habendum clause in the deed operated to clothe them 
with full title on abandonment of the right of way. They 
say that the Supreme Court of Oklahoma so held. The 
opinion seems to proceed on this assumption, but in the 
view the court took, a decision of the question was un-
necessary, and we find no direct ruling upon the point. 
We express no opinion as to the effect of the habendum 
clause, since this is a question of state law and appro-
priately may be decided by the state court.

The grounds stated for our decision make it unneces-
sary to consider or to decide the other questions raised by 
the petitioners. The judgment of the Supreme Court 
of Oklahoma must be reversed and the causes remanded 
to that Court for further proceedings not inconsistent 
with this opinion.

Reversed.
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HELVERING, COMMISSIONER OF INTERNAL 
REVENUE, v. SAN JOAQUIN FRUIT & INVEST-
MENT CO.

CERTIORARI TO THE CIRCUIT COURT OF APPEALS FOR THE 
NINTH CIRCUIT.

No. 379. Argued February 13, 1936.—Decided March 2, 1936.

1. Language used in tax statutes should be read in its ordinary and 
natural sense. P. 499.

2. Under provisions of the Revenue Acts of 1921, 1924, 1926, and 
1928, for determining gain or loss from the sale of property, held 
that real property purchased under an option contained in a lease 
was “acquired” at the time of the conveyance to the optionee and 
not at the time of the making of the lease. P. 499.

3. The exercise of the option and the conveyance of the property 
did not constitute a conversion of two capital assets (the option 
and the purchase money) into a new capital asset (the land). 
P. 500.

77 F. (2d) 723, reversed.

Certiorari , 296 U. S. 561, to review a judgment re-
versing a decision of the Board of Tax Appeals, 28 B. T. 
A. 395, which approved a determination of deficiency in 
income tax.

Assistant Attorney General Wideman,, with whom 
Solicitor General Reed and Messrs. Sewall Key, John 
MacC. Hudson, and Frederick W. Dewart were on the 
brief, for petitioner.

Mr. George M. Naus, with whom Messrs. J. R. Sherrod 
and Joseph D. Peeler were on the brief, for respondent.

Mr . Just ice  Roberts  delivered the opinion of the 
Court.

Is real property “acquired,” within the meaning of the 
revenue acts, when a lease is made containing an option 
to purchase, or when the option is exercised? The ques-
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tion is presented under the relevant sections of the Rev-
enue Acts of 1921, 1924, 1926 and 1928.1

October 13, 1906, the Irvine Company leased to the San 
Joaquin Fruit Company one thousand acres, part of a 
much larger tract, of bare unirrigated land in California. 
The lessor was wholly owned by one Irvine, and the lessee 
was organized by two experienced men who together 
with Irvine subscribed its capital, in the hope that plant-
ing, irrigation, and cultivation would make the land valu-
able. The lease was for a term of ten years from Decem-
ber 1, 1906; required the lessee to plant the tract as an 
orchard within four years, to procure and conduct a speci-
fied supply of irrigation water to the tract, and to raise 
certain field crops in connection with the orchard; and 
embodied an irrevocable option to buy the whole acreage 
for $200,000, exercisable November 30, 1916. Before 
October, 1908, the lessee procured the water, planted, and 
was successfully working the land; and the taking up of 
the option at the end of the term was then no longer a 
matter of doubt. By February 28, 1913, the value of the 
property had greatly increased. On November 30, 1916, 
the option was closed and conveyance made to the lessee, 
which subsequently transferred the land to the respond-
ent under circumstances which do not alter the basis for 
calculation of gain. During the period 1920 to 1928, in-

*42 Stat. 227, 229 ; 43 Stat. 253, 258 ; 44 Stat. 9, 14; 45 Stat. 791, 
818. The provisions of the Revenue Act of 1924, which are typical, 
follow:

“Sec. 204 (a). The basis for determining the gain or loss from the 
sale or other disposition of property acquired after February 28, 1913, 
shall be the cost of such property; except that . . .

“(b) The basis for determining the gain or loss from the sale or 
other disposition of property acquired before March 1, 1913, shall be 
(A) the cost of such property ... or (B) the fair market value of 
such property as of March 1, 1913, whichever is greater . . .”

Section 202 of the Revenue Act of 1921 speaks of “property, real, 
personal, or mixed.”

43927°—36------ 32
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elusive, the respondent sold portions of the tract. In 
computing the tax liability for these years the petitioner 
determined the property was acquired November 30, 1916, 
when the option was exercised, and its cost was the $200,- 
000 paid plus the amounts expended for improvements 
pursuant to the lease. The respondent appealed to the 
Board of Tax Appeals, contending the lessee acquired a 
property in the land,—an interest real,—prior to March 1, 
1913, and the value of the land at that date was the proper 
basis for calculating gain on sales. The Board sustained 
the petitioner.2 The Circuit Court of Appeals reversed 
the Board’s decision.3 To resolve an asserted conflict4 * 
we granted certiorari.

We hold that the respondent acquired the property 
on November 30, 1916. The option itself was property, 
and doubtless was valuable. If it had been assignable, 
and the lessee had sold it at a profit, taxable gain would 
have resulted from the sale. But the option is admit-
tedly not the same property as the land. So conceding, 
the respondent still insists that ownership of the option 
created an interest in the land. This would not be true 
of a bare option unconnected with a lease;6 but we are 
told that because embodied in the lease the agreement 
became a covenant real and gave the lessee a species of 
interest or property in the land. The weight of author-
ity is to the contrary,6 and no cited California decision

228 B. T. A. 395.
8 77 F. (2d) 723.
4 See Commissioner v. Cummings, 77 F. (2d) 670; Chisholm v. Com-

missioner, 79 F. (2d) 14.
8 Richardson n . Hardwick, 106 U. S. 252, 254; Todd v. Citizens Gas 

Co., 46 F. (2d) 855, 866.
6 Willard v. Tayloe, 8 Wall. 557, 564; Kadish v. Lyon, 229 Ill. 35, 

40; 82 N. E. 194; Bras v. Sheffield, 49 Kan. 702, 710; 31 Pac. 
306; Caldwell v. Frazier, 65 Kan. 24; 68 Pac. 1076; Luigart v. Lexing-
ton Turf Club, 130 Ky. 473, 480; 113 S. W. 814; Trumbull v. Bom-
bard, 171 App. Div. 700; 157 N. Y. S. 794; Gamble v. Garlock, 116 
Minn. 59; 113 N. W. 175.
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supports the position.7 But even if we should agree that 
a lessee-optionee acquires, by virtue of the instrument, 
an equitable interest in the land it would not follow 
that, within the contemplation of the revenue acts, he ac-
quires the property at the date of the option rather than 
at the date of conveyance. The word “acquired” is not a 
term of art in the law of property but one in common 
use. The plain import of the word is “obtained as one’s 
own.” Language used in tax statutes should be read in 
the ordinary and natural sense.8 In the common and 
usual meaning of the term the land was acquired when 
conveyed to the respondent’s predecessor.

The Circuit Court of Appeals thought that to avoid 
serious doubts concerning the constitutional power to tax 
gains accruing before March 1, 1913, it was important, if 
possible, to treat the property as acquired when the option 
was given. The court therefore resorted to the doctrine 
that the title when acquired relates back to the date of 
the option. Cited in support of this application of the 
theory are cases in which the California courts have in-
voked it to subordinate the rights of assignees or mort-
gagees who became such with notice of an outstanding 
option.9 The fiction of relation, indulged to defeat those 
dealing with the legal title with knowledge of the option, 
can give no aid in solving the question of the time of the 
optionee’s acquirement of property under a statute taxing 
gain upon a subsequent sale. And there is no need of the 
fiction to avoid any constitutional question. The power 
to tax gains which accrued prior to the adoption of the 
Sixteenth Amendment is not here involved. We suppose

’Compare Ludy v. Zumwalt, 85 Cal. App. 119; 259 Pac. 52; 
Hicks v. Christeson, 174 Cal. 712; 164 Pac. 395.

8 Old Colony R. Co. v. Commissioner, 284 U. S. 552; Reinecke v. 
Smith, 289 U. S. 172.

9 Smith v. Bangham, 156 Cal. 359; 104 Pac. 689; Chapman v. Great 
Western Gypsum Co., 216 Cal. 420; 14 P. (2d) 758.
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the amount received by the respondent from a sale in-
cludes and is the result of increase in value of the prop-
erty in the period prior to March 1, 1913. But the gain 
accruing in that period did not accrue to property owned 
by the lessee. Neither the land nor the gain so accruing 
before March 1, 1913, became the lessee’s property until 
1916 when it took up the option.

An alternative contention is that the exercise of the 
option and the conveyance on November 30, 1916, consti-
tuted merely an exchange of capital assets,—a closed 
transaction,—and the basis for calculation of gain was 
the value of the land and improvements at that date. 
The capital asset, sale of which resulted in taxable gain, 
was the land. This was not an asset of the taxpayer 
prior to the exercise of the option. We think it clear that 
there was no combination of two capital assets,—the 

‘option and $200,000 of cash, to form a new capital asset, 
the land, which was subsequently sold at a profit. The 
judgment of the Circuit Court of Appeals must be 

Reversed.

TERMINAL WAREHOUSE CO. v. PENNSYLVANIA 
RAILROAD CO. et  al .

CERTIORARI TO THE CIRCUIT COURT OF APPEALS FOR THE 
THIRD CIRCUIT.

No. 351. Argued January 15, 16, 1936.—Decided March 2, 1936.

1. An order of the Interstate Commerce Commission adjudging a 
preference illegal upon complaint of a shipper but refusing to re-
quire reparation from thé carrier upon the ground that no damage 
was proved, is not conclusive against the right of the complainant 
to recover damages from another shipper who enjoyed the prefer-
ence and who had intervened in the proceedings but against whom 
no damages were there prayed. P. 511.
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2. The remedy of a shipper for impairment of profits in his business 
alleged to have resulted from illegal privileges and payments 
granted a competitor by a railroad in interstate commerce, no 
element of monopoly being involved and no conspiracy beyond the 
mere agreement between the railroad and the favored shipper for 
the forbidden preferences, is not by action for treble damages 
under § 7 of the Anti-Trust Act but is confined to proceedings 
against the railroad and the favored shipper under the Interstate 
Commerce Act. P. 511.

So held in an action by a warehouse company against a com-
petitor in the same city and a railroad, in which it was claimed 
that damage to the plaintiff was caused by an arrangement between 
the defendants, published in the railroad’s tariffs and for a time 
upheld by the Interstate Commerce Commission but later de-
clared unlawful by the Commission and by this Court (Merchants 
Warehouse Co. v. United States, 283 U. S. 501), whereby the de-
fendant warehouse company received certain concessions and 
allowances upon the mistaken assumption that its facilities were 
part of the railroad’s station facilities and that it acted as the 
railroad’s agent in the handling of freight.

78 F. (2d) 591, affirmed.

Certi orar i, 296 U. S. 560, to review the reversal of a 
judgment for treble damages in an action under the Anti- 
Trust Act.

Messrs. Thomas Raeburn White and John J. Hickey, 
with whom Messrs. Walter W. Ahrens and Wm. A. 
Schnader were on the brief, for petitioner.

The denial of reparation by the Interstate Commerce 
Commission was not a bar to the subsequent suit under 
the Sherman Act against both respondents for injuries 
resulting from their violations of that Act. The Commis-
sion had no statutory authority to award the damages 
claimed even against the Railroad Company, because, as 
the Commission found, they were not “attributable di-
rectly” to the unlawful violations of the Interstate Com-
merce Act of which complaint was made. The action in 
the case at bar is for damages resulting from the conspir-
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acy to violate the Sherman Act, and the injuries were 
directly attributable to that cause.

The evidence sustains the verdict of the jury that a con-
tract, combination or conspiracy existed to violate the 
Sherman Act.

The evidence showed. that the two respondents had 
made an agreement whereby the Railroad Company 
granted certain favors to the Merchants Company and 
not to other warehouses on its lines, including allow-
ances ostensibly for handling freight, the furnishing of 
free siding connections and facilities, active assistance 
in the solicitation of warehouse freight, and permission 
to allow inbound loaded cars to remain indefinitely upon 
its tracks without demurrage charges, and whereby the 
Merchants Company agreed to give to the Railroad Com-
pany all the shipments it could control, to accord pref-
erential treatment to traffic moving over the Railroad 
Company’s lines, and not to extend the use of its facili-
ties to traffic of other railroads. The principal part of 
warehouse freight moving in and out of the warehouses 
of the Merchants Company was interstate in character. 
The agreement was carried out by both parties, and 
Merchants Company made full use of the advantages and 
favors granted it by establishing unfair rates and prac-
tices which diverted business from other warehouses and 
from other carriers, and tended to create a monopoly. 
Citing: Merchants Warehouse Co. v. United States, 283 
U. S. 501, 505; United States v. Standard Oil Co., 47 F. 
(2d) 288, 298; United. States v. E. C. Knight Co., 156 
U. S. 1, 16; United States v. Patten, 226 U. S. 525, 543; 
Anderson v. Shipowners Association, 272 U. S. 359, 363; 
Montague & Co. n . Lowry, 115 Fed. 27, 30, aff’d 193 U. S. 
38; New York, N. H. & H. R. Co. v. I. C. C., 200 U. S. 
361, 393; Swift & Co. v. United States, 196 U. S. 375,402; 
United States v. Trans-Missouri Freight Assn., 166 U. S. 
290; United States v. Joint Traffic Assn., 171 U. S. 505;



TERMINAL WAREHOUSE v. PENN. R. CO. 503

500 Opinion of the Court.

Ramsay Co. v. Associated B. P. of U. S. and C., 271 Fed. 
140, reversed on other grounds, 260 U. S. 501; Sullivan n . 
Associated B. & D. of U. S., 272 Fed. 323, reversed on 
other grounds, 6 F. (2d) 100; U. S. Copper Securities Co. 
v. Amalgamated Copper Co., 232 Fed. 574; Binderup n . 
Pathe Exchange, 263 U. S. 291; Chattanooga F. & P. 
Works v. Atlanta, 203 U. S. 390; Hood Rubber Co. v. U. S. 
Rubber Co., 229 Fed. 583; Local 167 v. United States, 
291 U. S. 293.

The evidence supports the verdict of the jury as to the 
damage suffered.

The evidence clearly showed that in carrying out the 
conspiracy, the Merchants Company established grossly 
unfair warehouse rates and practices, and that in conse-
quence thereof the petitioner suffered heavy loss in the 
actual handling of business which passed through its 
warehouses during the period in suit. No claim was made 
for business which petitioner lost in consequence of unfair 
competition, but only actual pecuniary loss sustained by 
reason of the necessity of giving free service or lowering 
its rates to meet the unfair competition aforesaid. The 
verdict was very moderate in amount and no complaint is 
made of the judge’s charge.

Messrs. John Hampton Barnes and Robert T. Mc-
Cracken, with whom Messrs. George G. Chandler, Fred-
eric D. McKenney, and Henry Wolfe Bikie were on the 
brief, for respondents.

Mr . Justice  Cardozo  delivered the opinion of the 
Court.

In this action under the Anti-Trust Laws (15 U. S. C., 
§§ 1, 15) for the recovery of treble damages, the Termi-
nal Warehouse Company, petitioner in this court, accuses 
a competitor, the Merchants Warehouse Company, and 
the Pennsylvania Railroad Company, an interstate com-
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mon carrier, of an unlawful combination in restraint of 
trade and commerce.

The business of Merchants Warehouse Company, which 
for brevity will be spoken of as Merchants, began in Janu-
ary, 1887. Its site was the City of Philadelphia. At the 
beginning there were two warehouses, both in convenient 
proximity to the Pennsylvania’s tracks and terminals. 
Other buildings were added from time to time by pur-
chase or by lease to serve other sections of the city. From 
the outset Merchants had contracts with Pennsylvania 
for privileges and payments special to itself. These are 
the contracts of which Terminal complains. They were 
renewed as they ran out from 1887 to 1931, a separate 
contract being made with reference to each building. For 
present purposes a summary of one contract will serve as 
a summary of all, though they differ in particulars. For 
illustration we choose the contract of January 25, 1917, 
which has to do with the warehouse at Water and Chest-
nut Streets. By this contract Pennsylvania agrees to 
maintain tracks adjacent to the warehouse and to make 
payments at stipulated rates for services rendered by the 
warehouse in the receipt and delivery of freight. While 
the contract is in force, there is to be no allowance for 
such services to any other warehouse company in the 
City of Philadelphia. In return Merchants agrees to give 
a preference to Pennsylvania over other lines in the use 
of its facilities; to load and unload freight promptly and 
efficiently; to collect charges due for incoming freight, 
and to be responsible to the railroad company therefor.

No secret was made of the existence of this contract 
or of any of the others. On the contrary, the substance 
of the whole arrangement was set forth in the tariffs of 
the railroad filed with the Interstate Commerce Commis-
sion and open to the public. Pennsylvania there showed 
that it had designated the warehouses of Merchants as 
stations for the receipt and delivery of freight. It also
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showed the amount of the payments and allowances to 
be made to Merchants for services in handling freight 
at the stations so designated. For many years the prac-
tice went unchallenged by any agency of government. 
The assumption was that the warehouses, though not 
owned by Pennsylvania, were, none the less, public freight 
stations supplied by a contractor {United States v. Balti-
more & Ohio R. Co., 231 U. S. 274, 288), and that the 
railroad in making payments or allowances for the han-
dling of the freight was paying for transportation services 
rendered by an agent. Decisions of the Interstate Com-
merce Commission bring this out in clear relief. Key-
stone Warehouse Co. v. Pennsylvania R. Co., 53 I. C. C. 
335; Keystone Elevator & Warehouse Co. v. Director 
General, 73 I. C. C. 273, 274; McCormick Warehouse Co. 
v. Pennsylvania R. Co., 95 I. C. C. 301. Those cases stood 
unquestioned until 1928, when one of them (McCormick 
Warehouse Co. v. Pennsylvania R. Co., supra) was re-
heard and overruled (148 I. C. C. 299), earlier decisions 
to the same effect falling along with it. The conclusion 
was then announced that a warehouse company doing 
business under such a contract was a consignor or con-
signee, acting on its own behalf and not as agent for the 
carrier. With this change in its relation discriminatory 
payments or allowances became forbidden and unlawful. 
49 U. S. C., §3 (1).

Terminal, a rival warehouse, organized in 1904, was 
quick to occupy the vantage-ground left open by that 
ruling. It laid before the Interstate Commerce Commis-
sion a complaint charging Pennsylvania with unjust dis-
crimination in the practices described. It asked that a 
restraining order protect it for the future, and that there 
be an award of reparation for losses suffered in the past. 
There were separate complaints as to the acts of other 
railroads (The Baltimore & Ohio and the Reading), which 
had terminal arrangements with warehouses of their own



506 OCTOBER TERM, 1935.

Opinion of the Court. 297 U.S.

selection. Neither of these other roads had given a pref-
erence to Merchants, and none of the three was acting in 
concert with any other. The Commission, adhering to its 
ruling in the McCormick Warehouse case, held that the 
designated warehouses were in truth not public freight 
stations, however the carriers might style them. From 
this it followed that allowances and special privileges ac-
corded on the footing of an agency relation would have 
to be abandoned. Gallagher v. Pennsylvania R. Co., 160 
I. C. C. 563. The railroads were required to cancel any 
tariff provisions whereby “the facilities of the contract 
warehouses” were made “a part of the respective station 
facilities” of the lines affected by the order. They were 
required to “cease and desist” from publishing or making 
the discriminatory privileges and allowances growing out 
of the attempt to treat the warehouse companies as agents. 
On the other hand, the Commission refused an award of 
reparation. “The evidence is far too vague and indefinite 
to warrant the conclusion that complainants have suffered 
actual pecuniary loss attributable directly to the alleged 
unlawful practices.”

The carriers, together with Merchants and other ware-
house companies interveners in the proceeding, brought 
suit in a federal court (three judges sitting) to vacate the 
order of the Commission. The bills of complaint were 
dismissed, one judge dissenting. 44 F. (2d) 379. Upon 
appeal to this court the decree was affirmed. Merchants 
Warehouse Co. v. United States, 283 U. S. 501. The 
opinion there rendered is so exact in its description of 
the nature and effect of the unlawful practices as to make 
elaboration useless now. In particular the court points 
out that a warehouse designated as a station was in a 
position to receive package freight in less than carload 
lots, and ship it at carload rates without charge to the 
customer for assembling the packages and loading them, 
this by reason of the fact that the warehouse had been
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paid by the railroad for doing that very work. To that 
extent it could afford to underbid competitors. For the 
same reason it had a position of superiority over against 
its rivals in unloading carload lots, for it could distribute 
and re-ship in packages at the expense of the carrier. 
This advantage as to package freight, if permitted to con-
tinue, would have taken the life out of rules designed to 
limit the character of transportation services. By rule 23 
of the Consolidated Freight Classification a carrier may 
not distribute carloads of freight in less than carload lots, 
nor assemble smaller lots into carloads. 283 U. S. at 
p. 510. Thus the opinion makes it clear that the whole 
system of warehouse stations, with its payments and 
allowances, including the incidental saving of demurrage, 
had been built upon a false foundation.. Adherence to 
the statute called for its suppression.

We have seen that Terminal asked for reparation as 
well as for a restraining order at the hands of the Com-
mission. There is no doubt that the Commission had 
jurisdiction in response to that request to make an award 
against the railroad for damages suffered by the com-
plainant as a result of the unlawful practices. 49 U. S. C., 
§§ 8, 9, 16 (1) (2); Interstate Commerce Comm’n v. 
United States, 289 U. S. 385; Louisville & Nashville R. 
Co. v. Ohio Valley Tie Co., 242 U. S. 288; Pennsylvania 
R. Co. v. Jacoby & Co., 242 U. S. 89; Meeker v. Lehigh 
Valley R. Co., 236 U. S. 412; Pennsylvania R. Co. n . 
International Coal Mining Co., 230 U. S. 184. The Com-
mission found, however, that no damages had been 
proved, and its ruling as to that was final, not subject to 
review by this court or any other. Interstate Commerce 
Comm’n v. United States, supra, at p. 388; Baltimore & 
Ohio R. Co. v. Brady, 288 U. S. 448; Standard Oil Co. v. 
United States, 283 U. S. 235; Alton R. Co. v. United 
States, 287 U. S. 229; Procter & Gamble Co. v. United 
States, 225 U. S. 282. True, the complainant might have
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confined itself to a request for a restraining order, and 
after thus invalidating the preference have asked a court 
for reparation. 49 U. S. C., § 9. It had a choice, in other 
words, between a remedy at the hands of the Commis-
sion and a remedy by suit, but by express provision of 
the statute it could not have them both. Baltimore & 
Ohio R. Co. v. Brady, supra. Reparation under the 
Commerce Act was thus permanently barred by the rul-
ing of the Commission as against the offending carrier. 
The situation was altogether different, however, in respect 
of the liability of Merchants and other aiders and abet-
tors. As to wrongdoers other than the carrier the com-
plainant had not asked the Commission to fix the 
quantum of the damages, thus relieving us of the duty 
to inquire whether jurisdiction would have existed if 
such relief had been demanded. 49 U. S. C., §§ 9, 16 (1), 
and compare 49 U. S. C., § 42. Merchants would not 
have been affected by an award of reparation if the Com-
mission had found the evidence sufficient for that relief, 
and it gains nothing from the fact that reparation was 
refused. In saying this we are not unmindful that it 
intervened in the proceeding. It was interested in the 
event, for it would be harmed by a restraining order. 49 
U. S. C., § 42. Intervention, though permitted, did not 
broaden the complaint, nor add to the range of enumer-
ated powers. Accordingly the framers of the statute 
were careful to provide that aiders and abettors should 
not go unwhipped of justice. In a suit under the Com-
merce Act, all persons soliciting or procuring the allow-
ance of a forbidden preference were to be liable, jointly 
or severally, to make good the damage suffered. 49 
U. S. C., § 10 (4).*  Cf. 49 U. S. C., § 41 (3). Here was

* “Inducing unjust discrimination; penalty; liability for damages. 
If any such person, or any officer or agent of any such corporation 
or company, shall, by payment of money or other thing of value, 
solicitation, or otherwise, induce or attempt to induce any common 
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an ample remedy to reach a guilty participant in an 
unlawful discrimination, whether reparation against the 
carrier had been granted or refused.

Petitioner, not satisfied to proceed under the Commerce 
Act, put that remedy aside and brought suit under the 
Sherman and Clayton Acts, hoping by that manoeuvre 
to charge both carrier and warehouse, and to charge them 
with treble damages. Every act of wrongdoing proved in 
the new suit to have been committed by the defendants 
was proved against them also (with unsubstantial except 
tions) in the case before the Commission. Now as be-
fore, the head and front of their offending is the use of 
the warehouses as stations for the carrier with the allow-
ances and privileges, such as exemption from demur-
rage, growing out of that relation. What is true of the 
offense is true also of its consequences. There has been 
no proof of any loss that would not be provable in equal 
measure in proceedings under the Commerce Act upon 
a claim for reparation. Interstate Commerce Comm’n v. 
United States, supra; Louisville & Nashville R. Co. v. 
Ohio Valley Tie Co., supra. Terminal does not show 
that there was a conspiracy to establish a monopoly either

carrier subject to the provisions of this chapter, or any of its officers 
or agents, to discriminate unjustly in his, its, or their favor as- against 
any other consignor or consignee in the transportation of property, 
or shall aid or abet any common carrier in any such unjust discrimi-
nation, such person or such officer or agent of such corporation or 
company shall be deemed guilty of a misdemeanor, and shall, upon 
conviction thereof in any court of the United States of competent 
jurisdiction within the district in which such offense was committed, 
be subject to a fine of not exceeding $5,000, or imprisonment in the 
penitentiary for a term of not exceeding two years, or both, in the 
discretion of the court, for each offense; and such person, corporation, 
or company shall also, together with said common carrier, be liable, 
jointly or severally, in an action to be brought by any consignor or 
consignee discriminated against in any court of the United States of 
competent jurisdiction for all damages caused by or resulting there-
from.”
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of transportation by Pennsylvania or of storage by Mer-
chants, much less that a monopoly was actually attained. 
There was no monopoly of transportation, for the statis-
tics make it plain that the competing lines in Philadel-
phia had a large percentage of the business of carrying 
storage freight. Moreover, Terminal is not here as the 
representative of the railroads, and may not vindicate 
their grievances, if grievances there are. More important 
is the consideration whether there has been a monopoly 
of storage. There are many warehouses in Philadelphia 
for the storage of railroad freight. Neither Merchants 
nor any other company has been able to engross the 
business or has even attempted to engross it. During 
the years of the unlawful practices, Merchants’ business 
declined proportionately to the whole, and Terminal’s 
increased, as did also that of other warehouses, so far 
as the record supplies us with the relevant statistics. 
Indeed, petitioner does not even claim that by reason of 
the defendants’ acts, it failed to get business that would 
otherwise have come to it. If there was any claim for 
such damages at the beginning it was explicitly re-
nounced. What petitioner contends and has contended 
for is this and nothing more, that to hold and attract cus-
tomers it had to keep its charges down below the normal 
rate, diminishing its profit to the extent of the reduction. 
In a word, its only damages are those resulting, in its 
view, from the allowances for loading and unloading 
or like discriminatory acts, and not from any conspir-
acy transcending these particulars, a conspiracy of 
which allowances and privileges are a symptom or 
an incident.

Upon the basis of that evidence the trial judge left it 
to the jury to say whether Terminal was a sufferer from 
an unlawful combination in restraint of trade and com-
merce. The jury found a verdict for $136,125 against 
both defendants. This verdict was trebled by the court,
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with the addition of a counsel fee ($27,000), the whole 
judgment thus amounting to $437,338.81. There was an 
appeal to the Circuit Court of Appeals for the Third 
Circuit where the judgment was reversed. The ground 
of the reversal was that the decision of the Commission 
refusing reparation was a bar to any claim for damages 
against either of the defendants in a suit under the Anti- 
Trust laws as well as under the Commerce Act. 78 F. 
(2d) 591. This court granted a writ of certiorari to de-
termine the scope and operation of important acts of 
Congress.

The order of the Commission denying reparation, 
though it be assumed to be conclusive evidence in favor 
of the carrier, is plainly not such evidence for the carrier’s 
confederate. We think it better to rest our judgment on 
grounds applicable to both defendants. Whether such 
grounds exist is the question next in order.

First. Discriminatory privileges and payments given by 
a carrier to a consignor or consignee are unavailing with-
out more to make out a combination in restraint of trade 
or commerce within the meaning of the Anti-Trust Laws. 
To lead to that result the privileges or payments must be 
the symptoms or incidents of an enveloping conspiracy 
with its own illegal ends. In the absence of such a show-
ing a sufferer from discriminatory charges and allow-
ances has his remedy under the Commerce Act for any 
damage to his business, and that remedy is exclusive 
against all the parties to the wrong.

Two cases in this court, though not indeed decisive, are 
apposite and helpful. The first, Keogh v. Chicago & 
Northwestern Ry. Co., 260 U. S. 156, was a suit under the 
Anti-Trust Laws against railway companies and others 
who were charged to have combined in establishing uni-
form rates and thus destroying competition, all to the 
plaintiff’s damage. True the rates had been approved 
after complaint to the Commission, but this was not
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enough, or Keogh so contended. He was entitled in his 
view to the benefit of competitive rates, quite apart from 
any finding that the rates established by concerted action 
were reasonable in amount and without discriminatory 
effect. In upholding a dismissal of the suit, the court 
called attention to the provisions of the Commerce Act 
whereby a remedy in damages was given for rates illegally 
exacted. “If the conspiracy here complained of had re-
sulted in rates which the Commission found to be illegal 
because unreasonably high or discriminatory, the full 
amount of the damages sustained, whatever their nature, 
would have been recoverable in such proceedings. Louis-
ville & Nashville R. Co. v. Ohio Valley Tie Co., 242 U. S. 
288. Can it be that Congress intended to provide the 
shipper, from whom illegal rates have been exacted, with 
an additional remedy under the Anti-Trust Act? See 
Meeker v. Lehigh Valley R. Co., 162 Fed. 354. And if 
no remedy under the Anti-Trust Law is given where the 
injury results from the fixing of rates which are illegal 
because too high or discriminatory, may it be assumed 
that Congress intended to give such a remedy where, as 
here, the rates complained of have been found by the 
Commission to be legal and while in force had to be 
collected by the carrier?” 260 U. S. at p. 162. These 
queries were coupled with a warning of the practical in-
convenience attendant on any answer different from the 
one that they suggest. “If a shipper could recover under 
§ 7 of the Anti-Trust Act for damages resulting from the 
exaction of a rate higher than that which would otherwise 
have prevailed, the amount recovered might, like a rebate, 
operate to give him a preference over his trade competi-
tors.” Id. at 163.

A second case pointing the same way is United States 
Navigation Co. n . Cunard Steamship Co., 284 U. S. 474. 
The suit was for an injunction under the Sherman Anti- 
Trust Act and the Clayton Act to restrain a group of
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steamship companies from continuing a conspiracy in 
restraint of trade and commerce. The acts charged to be 
illegal fell within the express prohibitions of the Shipping 
Act of 1916 as amended, or were in effect, even if not in 
terms, a component part thereof. 284 U. S. at p. 485; 46 
U. S. C., §§ 801, 812, 815, 816, 876. The decision was 
that the plaintiff must seek redress by application to the 
Shipping Board. True, the Anti-Trust Laws, since the 
enactment of the Clayton Act, have been explicit in pro-
viding that any one injured by an unlawful combina-
tion might have relief by injunction against threatened 
damage to his business. 15 U. S. C., § 26; Duplex Print-
ing Press Co. v. Deering, 254 U. S. 443; Bedford Cut 
Stone Co. v. Journeymen Stone Cutters’ Assn., 274 U. S. 
37. To this there is an exception where the subject mat-
ter of the complaint is a wrong within the jurisdiction 
of the Interstate Commerce Commission, in which case 
an injunction, if granted, must be at the instance of the 
government. 15 U. S. C., § 26; Central Transfer Co. v. 
Terminal Railroad Assn., 288 U. S. 469, 474. The excep-
tion does not apply, at all events in terms, to wrongs 
within the jurisdiction of any other board. Even so, 
the right to sue, however explicit on its face, was held 
to have been partially superseded in respect of private 
suitors by the adoption of the Shipping Act, which as 
to transactions within its range gave the only remedy 
available. The conclusion was reinforced by a reference 
to Keogh’s case and to the need for a uniformity difficult 
of attainment when jurisdiction is divided.

What was said in these opinions is precisely applicable 
here. If a sufferer from the discriminatory acts of car-
riers by rail or by water may sue for an injunction under 
the Clayton Act without resort in the first instance to the 
regulatory commission, the unity of the system of regu-
lation breaks down beyond repair. Texas & Pacific Ry. 
Co. v. Abilene Cotton Oil Co., 204 U. S. 426; Interstate

43927°—36------ 33
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Commerce Comm’n v. Illinois Central R. Co. 215 U. S. 
452; Robinson v. Baltimore & Ohio R. Co., 222 U. S. 506; 
Northern Pacific Ry. Co. v. Solum, 247. U. S. 477, 483; 
Great Northern Ry. Co. v. Merchants Elevator Co., 259 
U. S. 285, 291; and see 15 U. S. C., § 26, construed in 
Central Transfer Co. v. Terminal Railroad Assn., supra. 
On the other hand, if the regulatory commission has issued 
a “cease and desist” order, an injunction under the Clay-
ton Act is inappropriate and needless. 49 U. S. C., § 16 
(7), (8), (12). The same considerations are applicable, 
and with undiminished force, where the suit under the 
Clayton Act is not for an injunction but for damages. 
There too a finding of undue discrimination by the regu-
latory board is a necessary preliminary to a suit against 
the carrier. See cases supra. Certain then it is that the 
Anti-Trust Laws are inapplicable in all their apparent 
breadth to carriers by rail or water. A consignor or con-
signee aggrieved by such a wrong must resort to the ap-
propriate administrative agency, at least for many pur-
poses. If he is remitted to the Commerce Act or the 
Shipping Act to cancel the illegal preference, may he 
pass over those acts and revert to the Clayton or the Sher-
man Act for the purpose of recovering damages? The 
Commerce Act like the Shipping Act embodies a remedial 
system that is complete and self-contained. It provides 
the means for ascertaining the existence of a preference, 
but it does not stop at that point. As already shown in 
this opinion, it gives a cause of action for damages not 
only against the carrier, but also against shippers and 
consignees who have incited or abetted. For the wrongs 
that it denounces it prescribes a fitting remedy which, we 
think, was meant to be exclusive. If another remedy is 
sought under cover of another statute, there must be a 
showing of another wrong, not canceled or redressed by 
the recovery of damages for the wrong explicitly de-
nounced. The opinions of this court in their fair and 
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natural extension point to that conclusion. Keogh v. 
Chicago & Northwestern Ry. Co., supra; United States 
Navigation Co. v. Cunard Steamship Co., supra. The 
opinions of other federal courts point the same way with 
equal, if not greater certainty. United States Navigation 
Co. v. Cunard S. S. Co., 50 F. (2d) 83, 86, 89, reviewing 
the decisions; Meeker v. Lehigh Valley R. Co., 162 Fed. 
354, 363; United States v. Atchison, T. & S. F. Ry. Co., 
142 Fed. 176, 184, 185; Glenn Coal Co. v. Dickinson Fuel 
Co., 72 F. (2d) 885, 888. We follow these signposts to the 
goal they seem to mark.

In thus holding we do not intimate that never in any 
circumstances can a carrier become a party to a con-
spiracy in restraint of trade or commerce with liability 
for treble damages. This has been made plain already. 
We enlarge on it for greater certainty. Wherein the case 
is now deficient will be made clearer by example. One 
may suppose a business of a manufacturer which has 
assumed the form and size of a monopoly, or if not al-
ready at that stage, is well upon the road thereto. Cf. 
Standard Oil Co. v. United States, 221 U. S. 1, 51, 61; 
United States v. American Tobacco Co., 221 U. S. 106; 
United States v. United States Steel Corp, 251 U. S. 417; 
United States V. Swijt & Co., 286 U. S. 106, 116. One 
may add a situation in which a carrier has knowingly 
confederated with the owner to preserve such a business 
or foster it. Whatever liability grows out of that alliance 
is untouched by this decision. For present purposes we 
may assume that if such a situation should develop, the 
carrier would make itself a participant in the monopoly 
which it had conspired to produce, though its only overt 
act was a discriminatory rate of carriage. Again, a group 
of manufacturers, whose business in combination would 
not amount to a monopoly, might unite among themselves 
to lay a burden upon commerce by concerted action as to 
prices. Swijt & Co. v. United States, 196 U. S. 375;
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United States v. American Linseed Oil Co., 262 U. S. 371; 
Eastern States Retail Lumber Dealers’ Assn. v. United 
States, 234 U. S. 600. If a carrier were to give a pref-
erence in furtherance of that conspiracy, it would become 
a participant therein, or so we may assume, the damages 
being measured not merely by the consequences flowing 
from the preference, but by those flowing from the con-
spiracy in all its comprehensive unity.

None of these assumptions affects the case at hand. 
For reasons already stated there was no conspiracy to 
monopolize the storage business to the destruction of 
Terminal or of others similarly situated. There was no 
conspiracy to impose upon that business a burden of any 
kind, except to the extent that the enjoyment of a pref-
erence might increase the opportunities for profit of the 
warehouse so preferred. Of any combination more far- 
reaching, more inclusive in its aims, there is silence in the 
record after every reasonable inference has been drawn 
from its pages. On the contrary, the history of the rela-
tion between Pennsylvania and Merchants indicates 
strongly that the illegal discrimination, far from being a 
symptom of a larger combination, was the product of a 
mistake of law, which was shared for many years by the 
regulatory commission till the decision in McCormick’s 
case laid down another rule. The mistake does not re-
lieve the carrier from liability for the concession of a 
privilege which has turned out to be forbidden. It 
serves, however, as a reminder that the liability must be 
kept within reasonable limits, and that a preference in-
nocent in purpose should not be magnified into a token of 
a circumambient conspiracy.

We conclude that for Merchants as well as for Pennsyl-
vania whatever liability was incurred through the for-
bidden discrimination was under the act to regulate 
commerce and not for treble damages.

Second. The case having been submitted to the jury 
on the theory that apart from the unlawful preference
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there was evidence of a conspiracy in restraint of trade 
and commerce, and the complaint having been framed 
on that theory and no other, the suit should have been 
dismissed as to each of the defendants.

The judgment of the Court of Appeals reversing the 
judgment of the District Court is accordingly

Affirmed,..

Mr . Justice  Mc Reynolds  concurs in the result.

Mr . Justi ce  Robert s  took no part in the consideration 
or decision of this case.

WASHINGTON v. OREGON.

No. 11, original. Argued February 10, 11, 1936.—Decided March 2, 
1936.

1. This Court will not exercise its jurisdiction to control the conduct 
of one State at the suit of another, unless the invasion of right 
complained of be of serious magnitude and proved by clear and 
convincing evidence. P. 522.

2. The mere fact that a dam diverting water for irrigation from a 
non-navigable stream takes the entire surface flow in times of 
scarcity gives to an adjacent State lower on the stream no equity 
to an injunction against the State in which the dam is operated, 
where water rights in both States are based on appropriation for 
beneficial uses and where an injunction would wreak great injury 
upon farmers in the upper State who are dependent upon the 
diversion and would probably not increase the flow in the lower 
State because of physical condition of the stream-bed. P. 522.

3. The evidence fails to prove the contention that water diverted 
from the Walla Walla River and used for irrigation in Oregon, is 
used wastefully, to the injury of irrigators in Washington; or the 
contention that the pumping of water in Oregon and its use in 
irrigating the lands from which it is pumped, materially lessens the 
quantity of water otherwise available for use in Washington. 
P. 523.

4. The right of land owners to make reasonable use of percolating 
water by pumping from wells and applying it to the surface, con-
sidered and upheld. P. 525.
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5. Oregon and Washington are entitled to their equitable propor-
tions of the water of the Walla Walla, on the basis of priority of 
appropriations. P. 526.

6. A water priority once acquired, or put in course of acquisition by 
the posting of a notice, may be lost by abandonment. P. 527.

7. In determining equitable apportionment between States of the 
waters of a common stream, a priority allotted in one of the 
States by an adjudication to which the other State and its appro- 
priators were not parties, is not binding on them and will not be 
counted if, as to them, the claimant of such priority has forfeited 
his right, by laches, abandonment or other inequitable conduct. 
P. 528.

Bill Dismissed.

The object of this original suit was to obtain an ap-
portionment between the two States of the waters of the 
Walla Walla River and tributaries, supported by an in-
junction. The case was heard on exceptions to the report 
of the Special Master, William W. Ray, Esquire, of Utah, 
to whom it had been referred.

Mr. George G. Hannan, Assistant Attorney General of 
Washington, with whom Mr. G. W. Hamilton, Attorney 
General, and Mr. Fred J. Cunningham were on the brief, 
for complainant.

Messrs. Charles Z. Randall and George T. Cochran, 
with whom Mr. I. H. Van Winkle, Attorney General of 
Oregon, and Messrs. James A. Fee and Colon R. Eber-
hard were on the brief, for defendant.

Mr . Justice  Cardozo  delivered the opinion of the 
Court.

With leave of court (283 U. S. 801), the State of Wash-
ington filed a bill of complaint on July 22, 1931, in which 
it charged that the State of Oregon was wrongfully di-
verting the waters of the Walla Walla River to the preju-
dice of inhabitants of Washington, and prayed an 
adjudication apportioning the interests of the two states 
in the river and in tributary streams and restraining any
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use or diversion of the waters found to be unlawful. To 
this complaint Oregon filed an answer containing denials 
and defenses, to which Washington replied. On February 
20, 1933, this court appointed a Special Master with au-
thority to take evidence and with directions to make 
findings of fact and conclusions of law to be submitted 
to the court with recommendations for a decree. 288 
U. S. 592. The case is now here upon exceptions filed 
by Washington to the Master’s report, which finds the 
facts fully and advises the dismissal of the bill.

The Walla Walla River, a non-navigable stream, rises 
in the Blue Mountains of northeastern Oregon. For 
about four miles above the City of Milton it flows through 
a narrow canyon, the waters for that reach being inac-
cessible for purposes of irrigation. At Milton the river 
broadens out in a delta formation. The first division in 
this formation is at Red Bridge, near the city, where the 
river breaks into two branches. One, the Tum-a-lum, as 
it is known in Oregon, or the main Walla Walla, as it is 
known in Washington, flows through cobble rocks over 
great depths of gravel till it reaches the McCoy Bridge. 
There, at the margin of an alluvial fan, springs rise from 
below the surface, and feed the flow anew. Thus rein-
forced, the stream moves northwesterly to the line be-
tween the two states, and again northwesterly for about 
thirty miles in Washington to its confluence with the 
Columbia River. A second branch of the river, starting 
at the Red Bridge, is known as the Little Walla Walla, 
which divides after a mile into the Crocket and the 
Ford. Prongs of the Crocket which contribute little, if 
any, water during the irrigation season, combine with an-
other stream after crossing the state line, and discharge 
into the main river above the intake of the canal of the 
Gardena project. Another prong of the Crocket comes 
together with the Ford and joins the main river in Wash-
ington below the intake of the canal. Still another tribu-



520 OCTOBER TERM, 1935.

Opinion of the Court. 297 U.S.

tary, known as the Mill Creek, rises in the Blue Moun-
tains, and flows far to the east of the courses just 
described. After breaking up into other creeks (the 
Yellowhawk, the Garrison and others), it joins the main 
stream of the Walla Walla within the state of Washing-
ton. No claim is made by the complainant that the 
waters of Mill Creek have been illegally diverted. In-
deed, the fact appears to be that the inhabitants of Wash-
ington use the waters of that creek to the exclusion of 
any use thereof by the inhabitants of Oregon. The claim 
of wrongdoing has its centre in the use of the waters of 
the Walla Walla arising above the Red Bridge.

The Walla Walla Basin has a semi-arid climate with 
warm dry summers and cold wet winters. The streams 
contributing to the river are supplied in the main from 
the snows of the Blue Mountains. Upon the coming of 
spring, these snows are melted, and the river at that 
season attains its highest flow. Even then there are 
variations, not only from month to month, but from 
day to day. With the advance of summer, the flow di-
minishes greatly, particularly in the latter part of July 
and August. In such a climate agriculture cannot go 
on successfully without the aid of irrigation. A sporadic 
supply of water will not meet the farmer’s needs. “To 
be available in a practical sense the supply must be fairly 
continuous and dependable.” Wyoming v. Colorado, 259 
U. S. 419, 471. A fair division of the water is thus vital 
to the prosperity of this agricultural community, and 
even to its life, for agricultural in the main it is. True, 
there are cities also within the limits of the watershed, 
Walla Walla in Washington with a population of 15,976; 
Mil ton and Freewater in Oregon with a combined popu-
lation of 2,308. Even so, the welfare of the cities is 
closely bound up with that of the area about them. 
Indeed, there has been a unity of growth in the develop-
ment of the whole community, a development quite inde-
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pendent of the dividing line between the states. As 
already pointed out, farmers in Washington have had the 
benefit of Mill Creek, which takes its rise in Oregon.

Complainant and defendant have stipulated that for 
the purposes of this case the individual rights of the 
respective land owners and water owners concerned in 
both states are governed by the doctrine of prior appro-
priation. Wyoming v. Colorado, supra. The Washing-
ton court made a decree in September, 1928, adjudging 
the priorities of appropriators in Washington. The Ore-
gon court made one in August, 1912, adjudging the 
priorities of appropriators in Oregon. Neither state was 
a party to the judicial proceedings in the other. The 
stream supply has been sufficient through the aid of the 
Mill Creek to satisfy rights with priorities up to 1891 
under each of the decrees. What Washington complains 
of chiefly is the deficiency in the supply available for 
the satisfaction of alleged priorities up to 1892. Particu-
larly it complains of the deficiency of the supply for the 
Gardena Farms District. By the decree of September, 
1928, the District was adjudged the holder of a water 
right with an 1892 priority for the irrigation of 7,000 
acres upon specified conditions. This priority, though 
recognized in Washington, is contested by Oregon. The 
project affected by that award was started in 1892 by 
the Walla Walla Irrigation Company. A canal to con-
nect with the Walla Walla River was to carry water 
for irrigation to a tract known as the Gardena District, 
twelve miles or more away. Work on the canal was slow 
and intermittent, chiefly for lack of funds. About 1903 
the engineers discovered that the best land in the District 
could not be irrigated at all unless the plans were greatly 
changed. Thereupon a new system of construction was 
adopted following a different route. Not till 1904 or 
later was water in the canal applied beneficially to any 
acreage in Washington except in trifling quantities. Long
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before that time, beginning in 1880 or earlier and con-
tinuously thereafter, irrigators in Oregon had been ap-
propriating to themselves the waters of the river above 
the Red Bridge.

We turn at this point to a consideration of the acts of 
appropriation, their nature and effect, in an endeavor to 
ascertain whether they were legitimate or wrongful. For 
more than fifty years before the filing of this suit irriga-
tors in Oregon at seasons of shortage maintained crude 
or temporary dams across the Walla Walla River close 
to the Red Bridge. During the low water period the ef-
fect of the dam was to turn the waters of the river away 
from the channel of the Tum-a-lum into the channel of 
the Little Walla Walla, where they were used for agri-
cultural, domestic and kindred purposes. A small quan-
tity of water necessary to supply the right of the East 
Side Ditch has been permitted to go by the dam without 
interference. With that exception, which is negligible, all 
the waters have been diverted without interruption and 
without protest for more than fifty years. Was this a 
wrong to Washington?

“Before this court can be moved to exercise its extraor-
dinary power under the Constitution to control the 
conduct of one State at the suit of another, the threatened 
invasion of rights must be of serious magnitude and it 
must be established by clear and convincing evidence.” 
New York v. New Jersey, 256 U. S. 296, 309; North Da-
kota v. Minnesota, 263 U. S. 365, 374; Connecticut n . 
Massachusetts, 282 U. S. 660, 669; Missouri v. Illinois, 
200 U. S. 496, 521. The Master has found: “There is 
no satisfactory proof that to turn down water past the 
Red Bridge in Oregon during the period of water shortage 
would be materially more advantageous to Washington 
users than to permit such water to be applied to surface 
irrigation in Oregon.” This is so because of the nature 
of the channel of the Tum-a-lum River. During the pe-
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riod of water shortage, only a small quantity of water 
would go by if the dams should be removed. There is 
evidence that this quantity, small at the beginning, would 
be quickly absorbed and lost in the deep gravel beneath 
the channel. Experiments have proved that it would 
not reach the McCoy Bridge, only a few miles down the 
stream. As to this the Master finds: “The channel of 
the Tum-a-lum River between the Nursery Bridge 
[which is close to the Red Bridge] and the McCoy 
Bridge [farther down] is an extremely wasteful channel. 
Water turned past the Red Bridge sinks and becomes 
part of the underground waters.” “To limit the long 
established use in Oregon would materially injure Oregon 
users without a compensating benefit to Washington 
users.” These findings are well supported by the evi-
dence. Complainant has brought forward no adequate 
reason for disturbing them. Connecticut v. Massachu-
setts, supra, at p. 669. Accepting them, as we do, we ac-
cept also the conclusion to which they point with inescap-
able directness. To restrain the diversion at the bridge 
would bring distress and even ruin to a long established 
settlement of tillers of the soil for no other or better pur-
pose than to vindicate a barren right. This is not the 
high equity that moves the conscience of the court in 
giving judgment between states. North, Dakota v. Min-
nesota, supra; Connecticut v. Massachusetts, supra; 
Kansas v. Colorado, 206 U. S. 46, 109. Far from being 
that, it is rather “the summum jus of power.” Mutual 
Life Insurance Co. v. Johnson, 293 U. S. 335, 339. In 
default of reasons for removal more urgent and compel-
ling, the tillers of the soil will be left where they have 
settled. Cf. Hough v. Porter, 51 Ore. 318, 415; 95 Pac. 
732; 98 Pac. 1083; 102 Pac. 728; Matheson v. Ward, 24 
Wash. 407, 411; 64 Pac. 520.

The question must still be met whether the waters 
when diverted are misapplied or wasted with ensuing loss
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to the complainant. As to this the findings are explicit, 
and they are supported by the evidence. “The use of 
water by the irrigators within the State of Oregon is not 
unduly wasteful but is, under the circumstances, a rea-
sonable, beneficial and necessary use.” Nor does the evi-
dence sustain the allegation of the bill that through the 
diversion of the stream and the application of the water 
to new irrigated lands the underground water supply has 
been so shifted to the west that it does not return to the 
river at such a point as to be usable by the inhabitants of 
Washington. As to this and other charges of damage or 
wrongdoing, the burden of proof falls heavily on com-
plainant, more heavily, we have held, than in a suit for 
an injunction where states are not involved. North Da-
kota v. Minnesota, supra; Connecticut v. Massachusetts, 
supra. The burden has not been borne. On the con-
trary, the Master finds on the basis of supporting evidence 
that “a substantial part of the water applied to irriga-
tion in Oregon . . . goes into the underground water sup-
ply,” and returns to the river. Indeed, he goes farther 
and concludes that “the use of water for irrigation within 
the State of Oregon is beneficial to irrigators within the 
State of Washington,” by feeding the many springs that 
supply the main river later in its course. Whether this 
is so or not, certain at least it is that the injury, if there 
is any, does not appear “by clear and convincing evi-
dence” to be one “of serious magnitude.” Connecticut v. 
Massachusetts, supra; New York v. New Jersey, supra. 
Between the high contending parties whose interests are 
involved, nothing less will set in motion the restraining 
power of the court.

Next to be considered is the practice of the defendant’s 
farmers in sinking wells upon their farms. This is stated 
in the findings. “In addition to the surface water avail-
able for use within the State of Oregon, the farmers have 
tapped the subsurface water supply by sinking about
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three hundred wells, from which wells they pump each 
year approximately 9,000 acre feet of water. The water 
so pumped is used upon the lands where the several 
wells are located.” A different question would be here 
if the water when extracted had been sold or otherwise 
employed for use on distant lands. Such use is unlaw-
ful according to the rule in many courts (Snake Creek 
Mining & Tunnel Co. v. Midway Irrigation Co., 260 U. S. 
596, aff’g 271 Fed. 157; Forbell v. New York City, 
164 N. Y. 522; 58 N. E. 644; People v. New York Car-
bonic Acid Gas Co., 196 N. Y. 421; 90 N. E. 441; Bassett 
v. Salisbury Mfg. Co., 43 N. H. 569; Patrick v. Smith, 75 
Wash. 407; 134 Pac. 1076), though the decisions are not 
uniform. Acton v. Blundell, 12 M. & W. 324? Again, 
a different question would be here if the waters, though 
subterranean, followed a defined channel, instead of per-
colating vagrantly through rocks and sand and gravel. 
Snake Creek Mining cfc Tunnel Co. v. Midway Irrigation 
Co., supra; Boyce v. Cupper, 37 Ore. 256, 260; 61 Pac. 
642; Hayes v. Adams, 109 Ore. 51, 57, 58; 218 Pac. 933; 
Meyer v. Tacoma Light & Water Co., 8 Wash. 144; 35 
Pac. 601; Horne v. Utah Oil Refining Co., 59 Utah 279; 
202 Pac. 815; Clinchfield Coal Corp. v. Compton, 148 Va. 
437; 139 S. E. 308. Here the water level is on such a 
slope that, without any pumping, gravity would take the 
water away from the channel of any stream, either above 
the surface or below it. In such circumstances the right 
to pump in reasonable quantities for the beneficial en-
joyment of the overlying land is allowed even by those 
courts that have placed the narrowest restrictions on 
the use of percolating waters. Maricopa County District 
v. Southwest Cotton Co., 39 Ariz. 65, 86, 90, 97, 100; 
4 P. (2d) 369; Los Angeles v. Pomeroy, 124 Cal. 597; 57 
Pac. 585; McClintock n . Hudson, 141 Cal. 275; 74 Pac.

1 For a full collection of the cases see 55 A. L. R. 1390,
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849; Los Angeles v. Hunter, 156 Cal. 603; 105 Pac. 755.2 
Cf. Ide v. United States, 263 U. S. 497, 506. In saying 
this we do not intimate, either one way or the other, that 
our conclusion would be different if the geological for-
mation were other than it is. To all this we add that 
once more as at other stages of the case complainant has 
been unsuccessful in supplying evidence of damage. As 
to that the Master finds: “There is no satisfactory proof 
that the use of the water from these wells materially 
lessens the quantity of water available for use within 
the State of Washington.” If any wrong has been done, 
it is unsubstantial and uncertain.

What has been said avails without more to repel the 
claim of the complainant that by the dams at the Red 
Bridge or by the use of wells or pumps, the Oregon irri-
gators are wrongfully diverting or depleting the waters of 
the river to the prejudice of irrigators resident in Wash-
ington. To repel this claim of wrong, however, does not 
dispose of the whole case. The question remains whether 
the Oregon irrigators as a result of all their acts are taking 
to themselves more than their equitable proportion of the 
waters of the river, priority of appropriation being the 
basis of division. As to this too the Master has reported 
in their favor. For the understanding of his ruling and its 
satisfactory appraisal there is need to recur briefly to the 
claim of the Gardena Farms.

Washington does not challenge the priorities adjudged 
in the Oregon decree. Oregon does not challenge those 
adjudged in the Washington decree, except only the prior-
ity allotted to the Gardena Farms. If that priority is 
excluded, the Oregon irrigators have not exceeded their 
equitable quota, at all events in any measure so substan-

2 Many cases are collected in Kinney, Irrigation and Water Rights, 
2d ed., vol. 2, pp. 2162-2167; Wiel, Water Rights in the Western 
States, 3d ed., vol. 2, §§ 1042 et seq.
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tial as to call for an injunction in a contest between states. 
A notice posted in 1892 fixed the locus of the intake of the 
canal for the Gardena project. This intake was far above 
the point where the branches of the Little Walla Walla 
unite with the main stream, if we except a few prongs of 
insignificant extent. The projectors of the canal were thus 
informed from the beginning that none of the waters of 
the Tum-a-lum above the Red Bridge would be available 
for the canal during the season of summer irrigation as 
long as the Oregon farmers were permitted to maintain 
the dams that diverted the waters of the Tum-a-lum 
into the Little Walla Walla. The physical conditions 
were notorious and were known to the canal company and, 
in particular, to its president, the leader of the enterprise. 
What was done or omitted in keeping the appropriation 
alive against the Oregon farmers in the vicinity of Milton 
must be read and interpreted in the light of that knowl-
edge and its resulting obligations.

A priority once acquired or put in course of acquisition 
by the posting of a notice may be lost to the claimant by 
abandonment or laches. There must be no waste in arid 
lands of the “treasure” of a river. New Jersey v. New 
York, 283 U. S. 336, 342. The essence of the doctrine 
of prior appropriation is beneficial use, not a stale or 
barren claim. Only diligence and good faith will keep 
the privilege alive. Seaweard v. Pacific Livestock Co., 49 
Ore. 157, 161; 88 Pac. 963; Re Rights of Waters of 
Silvies River, 115 Ore. 27, 61; 237 Pac. 322; Re Water 
Rights of Hood River, 114 Ore. 112, 131; 22 Pac. 1065; 
State ex rel. Ham v. Supreme Court, 70 Wash. 442, 463; 
126 Pac. 945.3 When these are shown to be lacking, the 
water right will fail, or fail to the extent that equity re-

* See Kinney Irrigation and Water Rights, 2d ed., vol. 2, pp. 1978, 
1988, 2004, and Wiel, Water Rights in the Western States, 3d ed., 
vol. I, §§ 371, 567 et seq., collecting the decisions.
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quires. Such according to the Master has been the fate 
of the Gardena filing. True a court in Washington de-
termined in 1928 that the priority was to be recognized 
as of 1892. The decree was of no force against Oregon 
or Oregon appropriators not parties to the suit. United 
States v. Oregon, 295 U. S. 1, 12; Priest v. Las Vegas, 232 
U. S. 604. As to them priority had lapsed, if the claimant 
had forfeited it by inequitable conduct. The label of the 
acts is unimportant, whether laches or estoppel or aban-
donment. What matters is their quality. Persistence in 
such conduct may extinguish the equitable right. It may 
bar an equitable remedy. Irrigators in another state, un-
affected by the decree, are at liberty to show the facts, 
and upon the basis of that showing to fix their user of 
the stream.

Laches and abandonment, chargeable to the Gardena 
users, are found in the report. Not till 1930 was there 
a claim in their behalf to the beneficial use of the waters 
of the river arising above the bridge. Not till then was 
such a claim advanced by Washington itself or by any of 
its residents. Without a sign of challenge the Oregon 
users were allowed to develop their little settlement in the 
faith that their enjoyment of the waters was uncontested 
by any one. During these many years of growth Gardena 
Farms in particular evinced by many acts its recognition 
and acceptance of the existing situation. These acts are 
narrated carefully in the findings of the Master. There 
is no need to repeat them here. Viewing them collec-
tively he concludes that the Gardena Farms District has 
never put the waters of the river arising above Red 
Bridge to a beneficial use during the irrigation season; 
that the intention to apply them to such a use was aban-
doned, if it ever existed, before the commencement of this 
suit; and that for a period of nearly forty years there has 
been recognition of the superior right of the Oregon ap-
propriators. Here surely is not the diligence that equity
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exacts of the suitor who invokes its distinctive jurisdiction.
We have dwelt upon the question of abandonment, 

for it has been much considered in the report and in the 
arguments of counsel. In so doing we have not meant 
to hold that in the absence of abandonment there would 
be an inequitable apportionment calling for relief by 
injunction, unless indeed the flow of the stream should 
unexpectedly increase. We are to bear in mind steadily 
that the controversy is between states, and not between 
private litigants, the burden and quantum of the proof 
being governed accordingly. North Dakota n . Minne-
sota, supra. At present there would be no benefit to 
Gardena, or none that has been proved, if the waters of 
the Tum-a-lum were not obstructed by the dam. In all 
likelihood they would be lost in the deep gravel of the 
channel and would not reappear beyond until the short-
age season had gone by. So also, there would be no bene-
fit, or none that has been proved, if the use of the Little 
Walla Walla were less than it has been. The chief points 
of junction with the main river are below the intake of 
the canal where Gardena is privileged to tap the waters 
of the stream. No evidence brought to our notice by 
either of the parties carries with it a suggestion that other 
Oregon priorities would be cut down or displaced if the 
Gardena priority were established to the full. We need 
not go into the question more fully at this time-

The case comes down to this: the court is asked upon 
uncertain evidence of prior right and still more uncertain 
evidence of damage to destroy possessory interests en-
joyed without challenge for over half a century. In such 
circumstances an injunction would not issue if the contest 
were between private parties, at odds about a boundary. 
Still less will it issue here in a contest between states, a 
contest to be dealt with in the large and ample way that 
alone becomes the dignity of the litigants concerned.

43927°—36----- 34
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A decree will be entered confirming the report of the 
Master, and dismissing the complaint upon the merits, 
the costs and expenses of the suit to be divided between 
the parties in accordance with the usual practice. Michi-
gan v. Wisconsin, 270 U. S. 295, 319, 320; North Dakota 
v. Minnesota, 263 U. S. 583.

It is so ordered.

UNITED STATES v. RIZZO.

CERTIORARI TO THE CIRCUIT COURT OF APPEALS FOR THE 
THIRD CIRCUIT.

No. 272. Argued January 9, 1936.—Decided March 9, 1936.

1. In a suit in admiralty to forfeit a cargo of alcohol for breach of 
the customs and navigation laws, a claim of the United States for 
internal revenue taxes on the alcohol, being a non-maritime claim, 
cannot be set up in the libel; and to defer the presentation of such 
claim until after the final decree adjudicating the right to the 
property, is therefore not dilatory conduct. P. 533.

2. The basic tax imposed upon distilled spirits is not a penalty; it 
is imposed irrespective of the legality of their origin; the lien 
attaches when the spirits as such come into existence, continues 
until the tax is paid, and is valid against all transferees, without 
assessment, distraint, or other administrative proceedings. P. 533.

3. One who claims that alcohol, admittedly not imported, is not sub-
ject to tax, must prove payment of the tax. P. 533.

4. The United States, by seeking a forfeiture of distilled spirits for 
violation of the customs and navigation laws, is not estopped, 
through election of remedies, from claiming the tax imposed upon 
the spirits by the internal revenue laws. P. 534.

5. An agreement by the United States, in a proceeding by libel to 
forfeit distilled spirits, for a judicial sale of the spirits “free and 
clear of all claims of any kind or character,” and transfer of all 
existing liens from property to proceeds, does not waive a lien 
on the proceeds for internal revenue taxes. P. 534.

6. The Circuit Court of Appeals, sitting in admiralty in a proceed-
ing to forfeit distilled spirits under the customs and navigation 
laws, having sold the spirits free of liens and transferred existing



531UNITED STATES v. RIZZO.

Opinion of the Court.530

liens to the proceeds of sale, has jurisdiction to entertain a peti-
tion of the Government for satisfaction out of such money in 
custodia legis of its lien for internal revenue taxes on the spirits. 
P. 535.

7. Denial of a claim by the United States for payment of internal 
revenue taxes on distilled spirits out of the proceeds of their sale 
in a proceeding by libel for breach of the customs and navigation 
laws, held a final judgment for the purposes of review in this 
Court,—cases denying review of merely administrative proceedings 
under a decree are inapplicable. P. 536.

73 F. (2d) 1010, reversed.

Certi orari , 296 U. S. 559, to review an order rejecting 
a petition by the United States that moneys in the cus-
tody of the court below, proceeding from a judicial sale 
of alcohol in a forfeiture suit, be paid into the Treasury 
in satisfaction of internal revenue taxes.

Mr. Charles E. Wyzanski, Jr., with whom Solicitor 
General Reed, Assistant Attorney General Morris, and 
Mr. George F. Foley were on the brief, for the United 
States.

Mr. Milton R. Kroopj, with whom Messrs. Louis Halle 
and Samuel I. Kessler were on the brief, for respondent.

Mr . Justice  Brandeis  delivered the opinion of the 
Court.

In December, 1932, a cargo of alcohol was seized by 
Customs and Coast Guard officials acting together; and 
the United States filed, in the federal court for New Jer-
sey, a libel in admiralty praying forfeiture for violation of 
the customs and navigation laws. Rizzo, as claimant, filed 
an answer. A decree of forfeiture was entered on the 
ground that the cargo was carried on a vessel employed 
in a trade other than that for which she was licensed. The 
Court of Appeals reversed, citing United States v. Cham-
bers, 291 U. S. 217. While the Government’s petition for
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a rehearing, later denied, was pending, that court ordered, 
upon application by Rizzo for sale of the alcohol, that it 
be sold, “free and clear of all claims of any kind or char-
acter”; that the proceeds be deposited in the registry; 
and that they “be substituted in the place and stead of 
said 146,157 gallons of alcohol, and that all further pro-
ceedings herein shall be against said proceeds of sale.” 

The marshal sold the alcohol for $1.85 per wine gallon. 
In confirming the sale, the court ordered (1) that the al-
cohol be delivered to the purchaser free of all government 
taxes or tax liens and customs duties; (2) that it “shall be 
treated by the United States Government and any of its 
departments as tax paid, irrespective of the lack of any 
stamp or tax certificate affixed thereto on the respective 
containers in which said alcohol may be deposited or con-
tained”; and (3) that the proceeds of sale be paid into 
the registry of the court. We denied a writ of certiorari, 
sought on the ground that the Circuit Court of Appeals 
lacked authority to include the provision regarding taxes 
in its order of confirmation. 294 U. S. 709.

Thereupon, the United States filed in the Circuit Court 
of Appeals a petition asking that the proceeds of the 
sale be paid into the Treasury of the United States in 
satisfaction of the lien for taxes due on the alcohol; made 
proof that the taxes exceeded the proceeds of the sale; 
and filed with the clerk notices of levy and warrant for 
distraint. The court ruled that the petition could not 
be entertained, because the Government had failed to 
raise the question of taxes when it filed its libel but had 
waited until after denial of certiorari to seek such relief. 
Accordingly, the Court directed that the proceeds be 
paid to the claimant or his assigns.1 To review this order 
we granted certiorari, a misconstruction of the statutes

1 Rizzo had filed with the clerk notices of assignment of the pro-
ceeds in amounts aggregating nearly the whole of the deposit.
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concerning tax liens and a departure from the usual 
course of proceedings being charged.

First. Rizzo does not attempt here to support the order 
on the ground stated by the Court of Appeals. Nor could 
he well do so. The claim for taxes, being non-maritime, 
could not have been set forth in the libel. Compare The 
Steamboat Orleans v. Phoebus, 11 Pet. 175, 182. To 
defer presenting the claims for taxes until after the final 
decree adjudicating the right to the property was not 
dilatory conduct. Obviously, there would have been no 
occasion to proceed against the property for collection 
of the tax if the alcohol had been declared forfeit to the 
United States.

Second. Rizzo contends that the tax sought to be 
recovered is a penalty imposed for violation of the Na-
tional Prohibition Act; hence uncollectible, because of the 
repeal of the Eighteenth Amendment. United States v. 
Chambers, 291 U. S. 217. But this tax is not a penalty. 
It is the basic tax upon distilled spirits irrespective of 
their legal or illegal origin. United States v. One Ford 
Coupe, 272 U. S. 321, 328; Various Items of Personal 
Property v. United States, 282 U. S. 577, 579. A lien at-
taches to alcohol “as soon as it is in existence as such” 
and continues until the tax is paid. Rev. Stat. §§ 3248, 
3251; Thompson v. United States, 142 U. S. 471, 474. 
That lien is valid against all transferees, without assess-
ment, distraint or other administrative proceedings. 
Alkan v. Bean, 1 Fed. Cas. No. 202, p. 418; United States 
v. Turner, 28 Fed. Cas. No. 16,548, p. 232.

Rizzo objects here that the alcohol does not appear to 
have been of domestic manufacture. His answer in the 
District Court stated that it was not imported; and there 
is no showing that it was. As the alcohol was subject to 
the tax, the burden rested upon him to prove payment. 
Rev. Stat. § 3333, as amended. No evidence to that effect 
was introduced. The contrary was established.
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Third. Rizzo contends that the United States is estop-
ped from collecting the tax, because it elected to seek 
forfeiture for violation of the National Prohibition Act. 
But the Government made no such attempt. The libel 
sought forfeiture on four grounds. Three of them were 
for violation of provisions in the Tariff Act of 1930, June 
17, 1930, c. 497, 46 Stat. 590. The fourth was for viola-
tion of the navigation laws. Rev. Stat. § 4377. The Dis-
trict Court decreed forfeiture on the fourth ground, with-
out passing on the other three. The petition presented to 
the Circuit Court of Appeals has no relation to navigation 
or customs laws. It states a claim based solely upon the 
internal revenue laws. The present proceeding is thus 
founded on a right distinct from, and entirely consistent 
wTith, the rights theretofore asserted. Compare United 
States v. One Ford Coupe, 272 U. S. 321, 327, 333-334. 
No reference was made in the libel, and no evidence was 
introduced in the District Court, with respect to the tax 
due upon the domestic production of alcohol. There is 
no basis for the contention that the United States is 
estopped by an election of remedies. Compare Southern 
Pacific Co. v. Bogert, 250 U. S. 483, 49(M91.

Fourth. Rizzo contends that the United States is also 
barred because its counsel agreed, when the terms of sale 
were framed, that the proceeds should be answerable only 
to the causes of forfeiture set forth in the libel and that 
any tax lien should be waived. There was no such agree-
ment. The notice of the “terms and conditions under 
which the sale will be conducted” (to which counsel for 
the Government is alleged to have consented) recited: 
“3. The cargo of alcohol which is being sold is to be sold 
free and clear of all claims of any kind or character.” The 
order of sale had provided that “all further proceedings 
herein shall be against said proceeds of sale.” Thus it 
was in the common form authorized by Admiralty Rule 
40, which is interpreted as transferring all existing liens
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from property to proceeds. Compare The Lottawanna, 
20 Wall. 201, 211, 221; Schuchardt v. Ship Angelique, 19 
How. 239, 241. Since counsel did not agree to waive the 
tax lien on the proceeds, and since the Court of Appeals 
made no finding of such a waiver, we need not consider 
whether a United States Attorney had authority to waive 
the Government’s right. Compare Utah v. United States, 
284 U.S. 534, 545-546.

Fifth. Rizzo contends that the Circuit Court of Appeals 
sitting in admiralty lacks jurisdiction to enforce the lien 
for taxes. The argument is that collection of internal 
revenue taxes must be effected in accordance with pre-
scribed statutory methods; and that the Act of Febru-
ary 26, 1926, c. 27, § 1115, 44 Stat. 117, and Rev. Stat. 
§ 838 provide specifically for collection by the Collector of 
Internal Revenue through proceedings specified. But 
compare Rev. Stat. § 3213. The order of the appellate 
court confirming the sale deprived the Government of 
two of the statutory methods. First, the right to forfeit 
the alcohol even after it had been transferred to a bona 
fide purchaser while in a container not properly stamped. 
Act of January 11, 1934, c. 1, Title II, § 206, 48 Stat. 
317. Second, the right to collect the taxes from the pur-
chaser under the court’s order, Rev. Stat. § 3334, as 
amended by Act of March 1, 1879, c. 125, § 5, 20 Stat. 340. 
But in ordering sale of the alcohol free of liens, the Court 
of Appeals in effect provided, in accord with the common 
practice, that existing liens should attach to the proceeds. 
Compare Terre Haute & L. Ry. v. Harrison, 96 Fed. 907, 
911. These being in custodia legis, it was proper to peti-
tion that they be applied towards satisfaction of the tax. 
Compare Marshall v. New York, 254 U. S. 380, 384-385; 
In re Tyler, 149 U. S. 164, 182-183, 187. The practice 
prevails in admiralty as in other courts. In Schuchardt n . 
Ship Angelique, 19 How. 239, 241, where proceeds of the 
sale of a mortgaged ship had been paid into the registry,
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the Court, refusing to entertain a “libel simply to fore-
close a mortgage, or to enforce the payment of a mort-
gage,” said: “As the fund is in the custody of the ad-
miralty, the application must necessarily be made to that 
court by any person setting up an interest in it. This 
application by petition is frequently entertained for pro-
ceeds in the registry, in cases where a suit in the admiralty 
would be wholly inadmissible.” Admiralty Rule 42; com-
pare The Lottawanna, 21 Wall. 558, 582-583; The J. E. 
Rumbell, 148 U. S. 1, 15. The practice prevails in appel-
late courts as well as in courts of original jurisdiction. 
Compare In re Antigo Screen Door Co., 123 Fed. 249, 
251-252.

Sixth. Finally, Rizzo contends that this Court lacks 
jurisdiction because the order appealed from does no 
more than carry out another order not here for review. 
This is not true. The United States seeks to enforce 
against property in the possession of the Circuit Court 
of Appeals a right which had not theretofore been liti-
gated, and which was not barred by earlier proceedings. 
If the Government had been a stranger to the litigation 
it would have been entitled to intervene; compare Sa-
vannah v. Jesup, 106 U. S. 563, 564-565; Krippendorj n . 
Hyde, 110 U. S. 276, 282-283; Gumbel v. Pitkin, 113 
U. S. 545, 547-548; 124 U. S. 131; and a denial of inter-
vention would have been reviewable as a final judgment; 
compare Central Trust Co. v. Grant Locomotive Works, 
135 U. S. 207, 224-225; Credits Commutation Co. n . 
United States, 177 U. S. 311, 315-316; Clark v. Williard, 
292 U. S. 112, 117-119. Its right to have the new issue 
adjudicated is not to be denied because it was already a 
party to the suit. Compare In the Matters of Howard, 
9 Wall. 175, 183. The cases which hold that merely ad-
ministrative proceedings under a decree may not be 
brought here for review have no application. See Wyn-
koop, H., C. Co. v. Gaines, 227 U. S. 4. Compare Collins
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v. Miller, 252 U. S. 364, 370-371; Farmers’ Loan & Trust 
Co., Petitioner, 129 U. S. 206.

The order is reversed with direction to the Circuit 
Court of Appeals to pay to the United States the pro-
ceeds of the sale now in the registry after deducting the 
usual court charges.

Reversed.

WRIGHT et  al . v. CENTRAL KENTUCKY NATU-
RAL GAS CO. ET AL.

APPEAL FROM THE COURT OF APPEALS OF KENTUCKY.

No. 551. Argued March 4, 1936.—Decided March 16, 1936.

A franchise contract between a city and a gas company provided that 
if rates proposed by the company were deemed excessive by the 
city, reasonable rates should be prescribed in proceedings before 
a state commission; that pending such proceedings and any sub-
sequent proceedings in court, the company should charge speci-
fied temporary rates, part of the collections from which should 
be impounded; and that, upon the final fixation of rates, the 
impounded sums should be distributed, under order of the com-
mission or of the court, to the company or to its several customers, 
as the final determination should direct. Pursuant to these pro-
visions, proceedings were brought and litigated, but, while they were 
pending, the city and the company compromised their differences 
by agreeing upon a rate for the future and by providing for distri-
bution of the impounded sums. Upon appeal from a judgment of 
the state court upholding the compromise over objections by custo-
mers who claimed that their rights in the fund were thereby 
infringed in violation of the contract clause of the Constitution and 
the due process clause of the Fourteenth Amendment,—held

1. That this Court, in adjudicating these constitutional claims, 
will examine for itself the franchise contract and the impounding 
proceedings. P. 542.

2. The customers had no vested rights preventing the city from 
making the compromise agreement. Id.

3. In making the settlement, as well as in making the original 
franchise contract, the customers were represented by the city. 
Id.

260 Ky. 361; 85 S. W. (2d) 870, affirmed.
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Appe al  from a judgment upholding an agreement be-
tween a gas company and a city, and an enforcing ordi-
nance, in a suit brought by the gas company against the 
city for a determination of their validity and a declara-
tion of rights. The appeal here is by consumers of gas 
who came into the case below by consolidation and 
intervention.

Mr. Lon B. Rogers for appellants.

Messrs. Henry T. Duncan, Dyke L. Hazelrigg, and 
Chester J. Gerkin were on the brief for Central Kentucky 
Natural Gas Co., appellee.

Messrs. Leo T. Wolford and William A. Minihan were 
on the brief for the City of Lexington, appellee.

Messrs. Joseph A. Edge, John H. Connaughton, and 
Raymond M. Hudson, were on the brief for J. W. Delph 
et al., appellees.

Per  Curiam .

Under an ordinance of the City of Lexington, Ken-
tucky, adopted in January, 1927, the Central Kentucky 
Natural Gas Company purchased a franchise for the dis-
tribution and sale of gas to consumers in that city. The 
contract with the city provided that the company should 
promulgate the rates which it proposed to charge and 
that, if the city deemed them to be excessive; proceed-
ings should be instituted before the Railroad Commis-
sion of the State in order to have just and reasonable 
rates prescribed. It was also stipulated that pending 
the proceedings before the commission, and any subse-
quent proceedings in court, the company should have the 
right to charge specified temporary rates, provided that a 
certain amount collected under such rates should be im-
pounded pending the final fixation of rates, whereupon
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the sums impounded, with interest accumulations, should 
be distributed under the order of the commission, or of 
the court, to the company or to its several customers as 
the final determination should direct.

The company promulgated a schedule of rates which 
the city assailed as excessive and a portion of the amounts 
collected was impounded. In 1929, the commission 
made an order prescribing rates and this order was at-
tacked by the company in a suit in the District Court 
of the United States. By an interlocutory injunction that 
court enjoined further proceedings under the order and 
appointed as receiver the custodian of the fund which had 
been impounded by the commission, directing him to 
hold any fund required by the franchise contract to be 
impounded subsequently. On final hearing, the court 
held the prescribed rate to be confiscatory, but finding 
that a certain higher rate would be reasonable, directed 
that a permanent injunction should issue restraining the 
imposition of the prescribed rate, upon condition that 
the company file its consent that the fund impounded 
from the rate collected in excess of that deemed by the 
court to be reasonable should be distributed. As the 
company declined so to consent, a final decree was entered 
denying a permanent injunction and directing the dis-
tribution of the impounded fund.

This Court reversed the decree, holding that on the 
basis of the conclusion of the District Court that the rate 
prescribed by the commission was confiscatory, that court 
should have granted appropriate relief without condi-
tion, leaving the commission free to exercise its authority 
to fix a reasonable rate, and the court should have re-
linquished its control over the impounded fund by di-
recting the receiver to retain it in his capacity as 
custodian appointed by the commission. Central Ken-
tucky Natural Gas Co. v. Railroad Commission, 290 U. S. 
264, 273, 275. The city and the company then undertook
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to compromise their differences by agreeing upon a rate 
for the future and by providing for distribution of the 
impounded fund. The terms of the agreement were 
embodied in Resolution No. 74 passed by the Board of 
Commissioners of the City and accepted by the company. 
Pursuant to that agreement, the Board of Commissioners 
passed Ordinance No. 271 amending the existing fran-
chise ordinance and putting into effect the agreed sched-
ule of future rates. A petition for a referendum was filed 
against the latter ordinance, whereupon the Board of 
Commissioners repealed both Ordinance No. 271 and 
Resolution No. 74.

The present suit was then brought by the company 
against the city in the circuit court of the State for a 
declaration of the rights of the company and for a deter-
mination of the validity of Resolution No. 74 and Ordi-
nance No. 271. Another suit was filed by J. M. Wright 
(appellant here) in the state court, setting up the adop-
tion of the original franchise ordinance in 1927 and its 
acceptance by the city, and that he was a consumer of gas, 
and seeking a mandatory injunction directing the com-
pany to furnish gas to him at a specified rate until the pro-
ceedings before the Railroad Commission had been finally 
determined. The two cases were consolidated. Later, 
J. M. Wright and F. A. Forsythe (the other appellant 
here) were permitted to file an intervening petition in the 
company’s suit against the city, setting forth their in-
terest as consumers. The circuit court held Resolution 
No. 74 invalid in its entirety, because (1) it undertook 
to distribute, without the approval of the court, the fund 
in which it held the consumers had a vested right, (2) 
one S. B. Featherstone, who had been a party plaintiff 
on behalf of himself and all other consumers in earlier 
proceedings in the state court and before the Railroad 
Commission, had not agreed to the resolution, and (3)



WRIGHT v. CENTRAL KY. GAS CO. 541

Opinion of the Court.537

the city was without power to agree upon a distribution 
of the impounded fund and could only agree on a rate, 
after which the duty would devolve upon the court 
and the commission to distribute the fund in accordance 
with the rate fixed.

That decision was reversed by the Court of Appeals of 
Kentucky, 260 Ky. 361; 85 S. W. (2d) 870. That court, 
after observing that it had been “erroneously thought by 
numerous voters that Ordinance 271 was subject to a ref-
erendum,” reached the following conclusions: That at the 
time when Resolution No. 74 was passed the rate thereto-
fore fixed by the Railroad Commission was a nullity; that 
the city and the company were as free to agree upon the 
rates to be charged under the franchise contract as they 
were before the void finding of the Railroad Commission 
was promulgated; that the consent of the court or com-
mission required in the resolution was purely a formal 
consent to the method of distribution; and that there “was 
no reason requiring the consent of the court or commission 
as to the amounts distributed.” In this view, the Court 
of Appeals deemed the question for its consideration to be 
whether or not Resolution No. 74 in effect fixed a rate. 
The court did not consider it necessary that Featherstone 
should be a party to the agreement, citing In re Engel-
hard & Sons Co., 231 U. S. 646. “The matter was one 
entirely between the gas company and the city.” The 
court then concluded that Resolution No. 74 “did in fact 
fix a reasonable rate for the period of impoundment”; that 
the city and the company “had the power to deal with 
the situation in a practical way,” and that so long as the 
result of their action was to agree upon a return for the 
company that was neither extortionate nor confiscatory, 
there was no basis for objection to the method adopted. 
Accordingly, the court held that both Resolution No. 74 
and Ordinance No, 271 were valid as contracts and could
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not be repealed as attempted, and that it was “the plain 
duty of the public agencies concerned to lend every ef-
fort to bring this long-pending litigation to an end.”

The case comes here on appeal. Appellants, consumers 
of gas, contend that the obligations of the original fran-
chise contract have been impaired by the attempted com-
promise in violation of the contract clause of the Federal 
Constitution and that appellants have been deprived of 
vested property rights in the impounded fund without due 
process of law contrary to the Fourteenth Amendment. 
On examining the franchise contract and the proceedings 
for the impounding of amounts collected from consumers 
(Appleby v. New York City, 271 U. S. 364, 380; Larson v. 
South Dakota, 278 U. S. 429, 433; Abie State Bank v. 
Bryan, 282 U. S. 765, 773), we find no warrant for a con-
clusion that appellants had any vested right which pre-
cluded the city from effecting a reasonable adjustment of 
the controversy over rates and from entering into a con-
tract fixing a reasonable rate for the period during which 
the fund was impounded as well as for the future. (Com-
pare Violet Trapping Co. v. Grace, ante, p. 119; In-
graham v. Hanson, ante, p. 378.) In making that settle-
ment, as well as in the making of the original franchise 
contract, the consumers were represented by the city. 
In re Engelhard & Sons Co., supra. Compare Smith v. 
Illinois Bell Telephone Co., 270 U. S. 587, 592; Kentucky 
v. Indiana, 281 U. S. 163, 174; Chicago v. Chicago Rapid 
Transit Co., 284 U. S. 577.

The judgment of the Court of Appeals is
Affirmed.
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GREAT WESTERN POWER COMPANY OF CALI-
FORNIA v. COMMISSIONER OF INTERNAL 
REVENUE.

CERTIORARI TO THE CIRCUIT COURT OF APPEALS FOR THE 
SECOND CIRCUIT.

No. 525. Argued March 5, 1936.—Decided March 16, 1936.

Under § 234 (a), Revenue Act of 1924, and Treasury Regulations 
65, Art. 545, § 3, where bonds of a corporation, sold at a dis-
count, are retired by exchanging for them bonds of another issue 
and paying a premium, the unamortized discount and expense of 
issuance allocable to the retired bonds, and the premium paid and 
expense incurred in the exchange, are part of the cost of obtaining 
the loan and, for the purpose of deduction in income accounting, 
should be amortized over the term of the bonds delivered in the 
exchange. P. 546.

79 F. (2d) 94, affirmed.

Certiorari , 296 U. S. 568, to review a judgment revers-
ing a decision of the Board of Tax Appeals, 30 B. T. A. 
503, which overruled the Commissioner of Internal Reve-
nue in respect of the disallowance of deductions in the 
Power Company’s income tax return.

Mr. Thomas R. Dempsey, with whom Mr. A. Calder 
Mackay was on the brief, for petitioner.

Mr. John MacC. Hudson, with whom Solicitor General 
Reed, Assistant Attorney General Wideman, and Mr. 
Sewall Key were on the brief, for respondent.

Mr . Just ice  Roberts  delivered the opinion of the 
Court.

The parties disagree as to petitioner’s right to deduct 
from gross income for 1924 unamortized discount, pre-
miums, and expenses paid and incurred in that year in 
connection with the retirement of certain bonds. The 
petitioner took the deduction in its income tax return.
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The respondent disallowed it and determined a deficiency. 
The petitioner appealed to the Board of Tax Appeals 
which held the deduction proper.1 The Circuit Court of 
Appeals reversed the Board’s decision in part.1 2 We 
granted the writ to resolve a conflict.3

March 1, 1919, the company executed a mortgage se-
curing four series of bonds, one of which was designated 
“Series B 7%.” February 1, 1921, the company executed 
another mortgage, securing bonds known as “General 
Lien Convertible 8% Gold Bonds,” and thereby cove-
nanted to deposit and pledge with the trustee Series B 7’s 
equal in par value to the General Lien 8’s at any time 
outstanding. The indenture provided that when this 
should be accomplished the debtor should have the right 
to redeem the General 8’s at 105 and accrued interest, 
the holders to have the option to receive cash or Series B 
bonds, of equal face value, plus five per cent, in cash. 
The General Lien 8’s were issued at a discount of $150,- 
000 and an expense of $22,283.54. Prior to December 
31, 1923, certain General Lien 8’s had been redeemed for 
cash and the then unamortized discount and expense al-
locable to the bonds retired had been charged off in the 
year of retirement. May 8, 1924, the company called the 
remaining outstanding General Lien 8’s for redemption 
August 1, 1924. The holders of $2,354,000 face value 
exercised the option to exchange for Series B 7’s at par 
and a cash premium of five per cent. The total premium 
paid to them was $117,725 and the expense of the con-
version was $1,461.05. The unamortized discount and 
expense of issuance in respect of the General Lien 8’s thus 
exchanged, at the date of exchange, was $126,176.97. 
For the remaining General Lien 8’s, which were not ex-

130 B. T. A. 503.
2 79 F. (2d) 94.
8 San Joaquin L. & P. Corp. v. McLaughlin, Collector, 65 F. (2d) 

677.
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changed for Series B 7’s, cash was paid at the rate of 
105% of par and the company incurred certain expenses 
in the transaction. The total of the premium, the ex-
pense, and the unamortized discount applicable to all of 
the bonds redeemed for cash or in exchange for Series B 
bonds was charged off in 1924 and taken as a deduction 
from income for that year. The company keeps its 
accounts on the accrual basis. The Commissioner disal-
lowed the entire deduction, but before the Board he 
admitted the propriety of so much of it as applied to 
bonds redeemed for cash. He insisted, however, that as 
to those retired by exchange of the Series B 7’s the dis-
count, premium, and expense should be amortized over 
the life of the latter. The Board overruled his conten-
tion, but the Circuit Court of Appeals sustained it, hold-
ing that the items would not be deductible as realized 
losses until payment or redemption of the Series B bonds, 
and should be amortized in annual instalments during 
their term.

Section 234 (a) of the Revenue Act of 19244 directs 
that in computing the net income of a corporation sub-
ject to the tax there shall be allowed as deductions ordi-
nary and necessary expenses paid or incurred during the 
taxable year in carrying on the business, interest paid or 
accrued within the year on indebtedness, and losses sus-
tained during the year not compensated by insurance or 
otherwise. The Treasury promulgated a regulation under 
the Revenue Act of 1918 covering treatment of discounts 
and premiums, which, with immaterial changes, has re-
mained in force under all the revenue acts and appears as 
Art. 545 of Regulations 65 applicable to the Revenue Act 
of 1924.5

4 c. 234, 43 Stat. 253.
'“ART. 545. Sale and retirement of corporate bonds.— . . , 
“(3) (a) If bonds are issued by a corporation at a discount, the 

net amount of such discount is deductible and should be prorated or
43927°—36------ 35
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Although the article does not expressly cover the items 
in question other than discount and premiums paid at re-
demption, expense in connection with the issuance of the 
securities is deductible on the same theory as unamortized 
discount.6 It has accordingly been held that where an is-
sue of bonds is retired for cash, whether the cash be ob-
tained by the sale of a new issue or not, the items in 
question are deductible in the year of retirement.7

The question then is whether, upon an exchange of one 
obligation for another which is to be retired, the transac-
tion is to be viewed as if the retirement were accomplished 
by the payment of cash. If the retired bonds had not been 
called, the expense items incurred in connection with their 
issuance would properly be amortized over the remainder 
of their life. Here the petitioner substituted a new obli-
gation for the old. The remaining unamortized expenses 
of issue of the original bonds and the expense of the 
exchange are both expenses attributable to the issuance 
of the new bonds and should be treated as a part of the 
cost of obtaining the loan. They should, accordingly, be

amortized over the life of the bonds. (6) If thereafter the corpora-
tion purchases and retires any of such bonds at a price in excess of 
the issuing price plus any amount of discount already deducted, the 
excess of the purchase price over the issuing price plus any amount 
of discount already deducted (or over the face value minus any 
amount of discount not yet deducted) is a deductible expense for the 
taxable year, (c) If, however, the corporation purchases and retires 
any of such bonds at a price less than the issuing price plus any 
amount of discount already deducted, the excess of the issuing price 
plus any amount of discount already deducted (or of the face value 
minus any amount of discount not yet deducted) over the purchase 
price is gain or income for the taxable year.”

6 Helvering v. Union Pacific R. Co., 293 U. S. 282; Helvering n . 
California Oregon Power Co., 64 App. D. C. 125; 75 F. (2d) 644.

7 Helvering n . California Oregon Power Co., supra; Helvering v. 
Central States Electric Corp., 76 F. (2d) 1011; Helvering n . Union 
Public Service Co., 75 F. (2d) 723; T. D. 4603, XIV C. B. 46, p. 3.
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amortized annually throughout the term of the bonds de-
livered in exchange for those retired.

The judgment of the Circuit Court of Appeals is
Affirmed.

WISCONSIN v. MICHIGAN.

No. 12, original. Argued March 2, 3, 1936.—Decided March 16, 1936.

Final decree confirming report of special master and establishing 
boundary between Wisconsin and Michigan.

This suit was brought to correct an earlier decree, 272 
U. S. 398, entered after the decision reported 270 U. S. 
295. The opinion in the present case, explaining the cor-
rections to be made and directing a second reference to 
the Special Master, Frederick F. Faville, Esq., of Des 
Moines, Iowa, is in 295 U. S. 455. The decree printed 
below is the old decree as now amended.

Mr. Adolph J. Bieberstein, with whom Mr. James E. 
Finnegan, Attorney General of Wisconsin, Mr. Joseph G. 
Hirschberg, Deputy Attorney General, and Mr. J. E. 
Messerschmidt, Assistant Attorney General, were on the 
brief, for plaintiff.

Mr. Edward A. Bilitzke, with whom Mr. David H. 
Crowley, Attorney General of Michigan, and Mr. James 
F. Shepherd, Deputy Attorney General, were on the brief, 
for defendant.

Decre e .

Michigan brought suit in this court against Wisconsin 
to have ascertained and established a part of the boundary 
between them. March 1, 1926, we announced our deci-
sion. 270 U. S. 295. To carry it into effect, the States 
acting through their counsel agreed upon and submitted a 
form of decree. November 22, 1926, the court relying
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upon the agreement and consent of the parties entered 
the decree proposed. 272 U. S. 398.

November 7, 1932, Wisconsin brought this suit against 
Michigan, alleging that as a result of mistakes of the 
parties the decree of November 22, 1926, did not carry 
our decision into effect as to the tracts called “Grassy 
Island” and “Sugar Island” on the north bank and a 
short distance from the mouth of the Menominee River 
and as to the Green bay section of the boundary. Issue 
was joined, and a special master took evidence, heard 
counsel for the States, made findings of fact, stated his 
conclusions of law and recommended a form of decree. 
The parties filed exceptions to his report and, after hear-
ing counsel, the court May 20, 1935, decided (295 U. S. 
455, 462):

“The decree to be entered in this case will establish the 
boundary through and along, or near, the middle of the 
waters of Green bay that are here involved. That line 
commences at a point midway between the piers at the 
harbor entrance of the Menominee River; thence east by 
south seven and one-eighth miles; thence approximately 
north by east one-eighth east, about eight and seven-
eighths miles; thence to and along a line in or near 
the middle of the bay to a point west of the Rock Island 
passage; thence easterly by courses and distances to be 
designated through that passage to the boundary in the 
middle of Lake Michigan. The decree will appropriately 
define the tracts called ‘Grassy Island’ and ‘Sugar Island’ 
and declare them to belong to Michigan.”
And the court ordered (p. 463):

“The case is referred to the special master, and he is 
directed to prepare and submit to the court a form of de-
cree which will give effect to this decision. Inasmuch as 
the preparation of the decree may involve the ascertain-
ment of physical facts and the formulation of technical 
descriptions, the master is authorized to hear counsel, take 
evidence and procure such assistance, if any, as may be
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necessary to enable him conveniently and promptly to 
discharge the duties here imposed upon him. He may 
call upon counsel to propose forms of decree. He is di-
rected to give them opportunity to submit objections to 
the form prepared by him and to include the objections, 
if any, in his report.”

The master took evidence, viewed the locus, heard 
counsel and in accordance with the court’s directions filed 
his report. It includes a form of decree. Wisconsin ob-
jects to the proposed decree in respect of the part of the 
boundary in Green bay, Rock Island passage and Lake 
Michigan not defined by our decision of May 20, 1935, 
and submits for consideration alternative forms of decree. 
Michigan urges adoption of that proposed by the master.

After hearing counsel for the respective States, the 
court does hereby order, adjudge and decree:

1. Wisconsin’s objections are overruled. The defini-
tions of the boundary recommended by the master are 
approved and adopted.

2. The decree of this court, entered November 22, 1926, 
in the suit brought by Michigan against Wisconsin, is 
modified by striking therefrom the provisions that pur-
port to define the parts of the boundary in the Menomi-
nee River downstream from the concrete bridge on United 
States Highway No. 41 between the cities of Menominee, 
Michigan, and Marinette, Wisconsin, and in the waters 
of Green bay, the Rock Island passage and Lake Michi-
gan and by inserting in lieu of the parts of the decree so 
stricken out, definitions of the boundary recommended by 
the master.

3. The decree in Michigan v. Wisconsin, as modified by 
this decree, defines and establishes the boundary between 
these States. As modified, it is as follows:

It is ordered, adjudged and decreed:
That the boundary between the States of Michigan and 

Wisconsin along the following course be and it is hereby 
fixed and finally established as follows:



550 OCTOBER TERM, 1935.

Decree. 297 U.S.

From Lake Superior through the middle of the main 
channel of the Montreal River, to the headwaters thereof, 
as established in the survey of Captain Cram at the 
junction of the Pine River and Balsam Creek (also known 
as Lehman’s Creek), thence along the line of the survey 
of William A. Burt of 1847, to the center of the channel 
between Middle and South Islands in the Lake of the 
Desert, thence continuing along the line of said survey 
to the shore of Lake Brulé, thence along the southerly 
shore of Lake Brulé to the center of the main channel of 
the River Brulé, thence down the center of the main 
channel of the rivers Brulé and Menominee, to the in-
tersection of the longitudinal center line of the concrete 
bridge on United States Highway No. 41 between the 
cities of Menominee, Michigan, and Marinette, Wiscon-
sin, with the center line of the stream crossing of said 
bridge, which said point of intersection bears north forty- 
two degrees and thirty minutes (42°30') east, a distance 
of four hundred twenty-four and five-tenths (424.5) feet 
from the southerly end of said stream crossing of said 
bridge, and a distance of nine hundred and ninety-nine 
and ninety-three hundredths (999.93) feet upon the same 
course from the center line of Eggner street as now laid 
out and existing in the city of Marinette, Wisconsin, and 
which said point also bears south forty-two degrees and 
thirty minutes (42°30') west, two thousand three hun-
dred fifty-eight and one-tenth (2,358.1) feet from the 
south line of Ogden avenue as now laid out and existing 
in the city of Menominee, Michigan, all these courses 
being measured along the center line of said bridge and 
its approaches, thence south seventy-four degrees and 
twenty-eight minutes (74°28') east, one thousand one 
hundred twenty-seven and seven-tenths (1,127.7) feet to 
a point from which a monument set upon a nearby island 
consisting of an iron pin set in a concrete block of ap-
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proximately one-half ton bears south eighteen degrees 
and fifty-five minutes (18°55') west, a distance of 
seventy-one (71) feet, thence south sixty-six degrees and 
fifty-four minutes (66°54') east, one thousand seven hun-
dred thirty-nine and three-tenths (1,739.3) feet to a 
point from which a monument set in a nearby island 
consisting of an iron pin set in a concrete block of ap-
proximately one-half ton bears south nineteen degrees 
and thirty minutes (19°30') west, one hundred sixty and 
two-tenths (160.2) feet, thence along the center line of 
the dredged channel of the Menominee River through 
the center of the movable span of the drawbridge be-
tween the cities of Menominee and Marinette, and con-
tinuing along the center of said dredged channel of said 
river to a point midway between the outer ends of the 
Menominee Harbor piers. Provided, that the section of 
the boundary in the Brulé and Menominee rivers shall 
follow the main channel thereof, except that where is-
lands occur in the Brulé River or in the Menominee 
River, down to and inclusive of the Quinnesec Falls, ex-
tending to the line between sections 5 and 6, Township 
38 north, of Range 20 east, of the Wisconsin Public Sur-
vey, extended across said river, the line shall pass through 
the channel nearest the Wisconsin bank, so as to throw all 
such islands into Michigan; and where islands occur in 
the Menominee River below the Quinnesec Falls, and up-
stream from the above-mentioned concrete bridge on 
United States Highway No. 41, the line shall pass through 
the channel nearest the Michigan bank, so as to throw 
all such islands into Wisconsin.

From a point midway between the outer ends of the 
Menominee Harbor piers, thence upon a true course of 
which the azimuth is one hundred one degrees and fifteen 
minutes (101 ° 15') for eleven thousand four hundred 
seventy (11,470) meters, the same being approximately 
east by south for seven and one-eighth (7ys) miles.



552 OCTOBER TERM, 1935.

Decree. 297 U.S.

Thence upon a true course of which the azimuth is 
eleven degrees and forty-five minutes (11°45') for four-
teen thousand two hundred fifty (14,250) meters, the 
same being approximately north by east for eight and 
seven-eighths (8%) miles.

Thence upon a true course of which the azimuth is 
fifty-eight degrees and fifty minutes (58° 50') for eight 
thousand two hundred ninety (8,290) meters, the same 
being approximately northeast by east one-fourth east for 
five and one-eighth (5%) miles.

Thence upon a true course of which the azimuth is 
forty-two degrees and eighteen minutes (42° 18') for six-
teen thousand seven hundred eighty (16,780) meters, the 
same being approximately northeast one-fourth north for 
ten and one-half (10%) miles.

Thence upon a true course of which the azimuth is 
twenty-eight degrees and ten minutes (28° 10') for eleven 
thousand five hundred eighty (11,580) meters, the same 
being approximately north northeast one-half east for 
seven and one-fourth (7%) miles.

Thence upon a true course of which the azimuth is 
ninety degrees (90°) for twenty-seven thousand one 
hundred seventy (27,170) meters, the same being ap-
proximately east for sixteen and seven-eighths (16%) 
miles.

Thence upon a true course of which the azimuth is one 
hundred twenty degrees (120°) for forty-five thousand 
six hundred (45,600) meters, the same being approxi-
mately southeast by east three-eighths east for twenty-
eight and three-eighths (28%) miles to the center of 
Lake Michigan.

In the, descriptions contained in this decree, all azi-
muths are computed from 0 as true north, clockwise.

The costs of this action, including the fees and expenses 
incurred by the special master, shall be divided equally 
between the parties.



SUGAR INSTITUTE v. UNITED STATES. 553

Syllabus.

SUGAR INSTITUTE, INC. et  al . v . UNITED 
STATES.

APPEAL FROM THE DISTRICT COURT OF THE UNITED STATES 
FOR THE SOUTHERN DISTRICT OF NEW YORK.

No. 268. Argued February 3, 4, 1936.—Decided March 30, 1936.

1. The restrictions of the Sherman Anti-Trust Act are aimed against 
such restraints of interstate commerce as are unreasonable. P. 597.

2. The Act does not forbid cooperative adoption by competitors of 
reasonable means to protect their trade from injurious practices and 
to promote competition on a sound basis; and such legitimate coop-
eration is not limited to the removal of evils which are in them-
selves infractions of positive law. P. 598.

3. The mere fact that correction of abuses in a business by coopera-
tive action of those competing in it may tend to stabilize the busi-
ness, or to produce fairer price levels, does not stamp their action 
as unreasonable restraint of trade. P. 598.

4. But, concerted action which produces unreasonable restraint can 
not be justified by pointing to evils affecting the industry or to a 
laudable purpose to remove them. P. 599.

5. While the collection and dissemination of trade statistics are in 
themselves permissible and may be a useful adjunct of fair com-
merce, a combination to gather and supply information as part of a 
plan to impose unwarrantable restrictions on competition, as for 
example to curtail production and raise prices, is unlawful. P. 599.

6. In applying the Sherman Act, each case demands a close scrutiny 
of its own facts, and questions of reasonableness are necessarily 
questions of relation and degree. P. 600.

7. Fifteen companies, which refined nearly all of the imported raw 
cane sugar processed in this country and supplied from 70 to 80% 
of the refined sugar consumed in it, formed a trade association, 
called The Sugar Institute, ostensibly for the purpose of doing 
away with unfair merchandizing practices, especially the granting 
of secret concessions and rebates to customers, which had grown up 
in the trade. They agreed that all discriminations between cus-
tomers should be abolished and, to that end, that each company 
should publicly announce in advance its prices, terms and conditions 
of sale and adhere to them strictly until it publicly changed them. 
They also agreed upon a number of supplementary restrictions 
(which are considered in detail in this opinion), among which were
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(a) restrictions on the employment of brokers and warehousemen 
(infra, 587); (b) restrictions concerning transportation, absorp-
tion of freight charges, etc. (infra, 589); (c) limitation of the 
number of consignment points at which sugar was placed for dis-
tribution to surrounding areas and limitation of ports of entry .to 
be used (infra, 591); (d) prohibition of long-term contracts and 
restriction of quantity discounts on sales to customers (infra, 
593); (e) withholding from the purchasing trade of part of the 
statistical information collected by the Institute for its members 
and not otherwise available (infra, 596). Owing to the position 
of these refiners in the sugar industry, maintenance of competition 
between them was a matter of serious public concern; and, since 
refined sugar is a highly standardized product, that competition 
must relate mainly to prices, terms and conditions of sales. The 
strong tendency toward uniformity of price resulting from the 
uniformity of the commodity, made it the more important that 
such opportunities as existed for fair competition should not be 
impaired. Held:

(1) The agreement and supporting requirements went beyond 
the removal of admitted abuses and imposed unreasonable re-
straints. P. 601.

(2) The vice of the agreement was not in the mere open an-
nouncement in advance of prices and terms—a custom previously 
existing which had grown out of the special character of the 
industry and did not restrain competition—nor in the relaying of 
such announcements, but in the steps taken to secure undeviating 
adherence to the prices and terms announced, whereby opportu-
nities for variation in the course of competition, however fair and 
appropriate, were cut off. P. 601.

(3) In ending the restraint, the beneficial and curative agency of 
publicity should not be unnecessarily hampered; publicity of prices 
and terms should not be confined to closed transactions; if the 
requirement that there must be adherence to prices and terms 
openly announced in advance be abrogated and the restraints which 
followed that requirement be removed, the just interests of com-
petition will be safeguarded and the trade will still be left with 
whatever advantage may be incidental to its established practice. 
P. 601.

(4) The refiners should be enjoined from gathering and dissemi-
nating among themselves exclusively statistical information which 
is not readily, fully and fairly available to the purchasing and 
distributing trade, and in which that trade has a legitimate inter-
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business; but the command should not be so broad as to include 
information in relation to the affairs of refiners which may rightly 
be treated as having a confidential character and in which distribu-
tors and purchasers have no proper interest. P. —.

15 F. Supp. 817, modified and affirmed.

Appe al  from a decree of injunction in a suit by the 
Government under the Anti-Trust Act. The bill named 
as defendants an incorporated trade association called 
The Sugar Institute, the fifteen sugar refining corpora-
tions composing it, and various individuals. The decree 
below did not dissolve the Institute, as was prayed, but 
permanently enjoined the defendants from engaging in 
forty-five stated activities found to be in restraint of 
competition in the sugar trade.

Mr. John C. Higgins, with whom Mr. Edward J. Mc~ 
Gratty, Jr., was on the brief, for appellants.

The practice of selling only upon open prices and terms 
without secret discriminations among customers is essen-
tial to the functioning of that type of competition which 
is beneficial to the public interest. It has uniformly been 
approved by the courts. United States v. U. S. Steel 
Corp., 223 Fed. 55; 251 U. S. 417; Chicago Board of 
Trade v. United States, 246 U. S. 231.

American Column & Lumber Co. v. United States, 257 
U. S. 377, and United States v. American Linseed Oil Co., 
262 U. S. 371, distinguished.

The Linseed Oil Company case did not involve a con-
demnation of an open competition plan in the real sense 
of the term. It represented a flagrant example of a 
scheme of unfair competition masquerading under the 
name of open competition.

In the case at bar, the Sugar Institute was organized 
to abolish the system of arbitrary and secret rebates and 
concessions under which part of the buyers had been 
given unfair and discriminatory advantages over their
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competitors. And the abolition of these discriminations 
was accomplished by making all prices and terms open 
and public. There was no secret consultation or ex-
change of information among the sellers about the prices 
or offers to buyers. There was complete and immediate 
publicity of all prices and terms and other important 
trade information to all buyers as well as to sellers. There 
was no campaign or propaganda for decrease of produc-
tion or increase of prices. There was no discussion of 
prices or production at all. The Sugar Institute is the 
complete antithesis of the Hardwood and Linseed associa-
tions in every essential particular, and the case at bar 
presents none of the elements upon which the Hardwood 
and Linseed decisions were based.

The decisions of this Court in Maple Flooring Assn. n . 
United States, 268 U. S. 563, and Cement Manufacturers 
Assn. v. United States, 268 U. S. 588, recognize both the 
economic desirability and the legality of concerted meas-
ures to protect and promote the type of open competition 
sought to be achieved by the appellants in the case at bar.

All of the practices of the Sugar Institute in connec-
tion with the gathering and dissemination of price and 
trade information are well within the limits of lawful 
activities as laid down in the Maple Flooring*  case. In 
fact, they stop far short of the activities there approved. 
Each member of the Institute has at all times determined 
his own selling price in free and open competition with 
every other member, without any Institute calculation or 
discussion to guide or influence his action.

The relaying by the Institute of the price change 
announcements of the members, after they have already 
been made public by the members in the same way in 
which they had always been made public before the In-
stitute was organized, is clearly in line with the principle 
of publicity of market information approved in the 
Maple Flooring case. It merely gives wider and more
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accurate publicity to what has already been publicly an-
nounced. It has none of the qualities of private propa-
ganda for increase of prices, or secret consultation about 
special offers to favored customers, which were con-
demned in the Hardwood and Linseed cases. It is the 
exact opposite of those furtive practices, and is the closest 
parallel which can be realized in an industry of this char-
acter to the competition of the Stock and Produce Ex-
changes, which is held up by economists and courts alike 
as the ideal of free and open competition. In the Ce-
ment Manufacturers case, this Court definitely upheld 
the right of competitors to cooperate for their own pro-
tection against imposition, misrepresentation and fraud, 
even though they thereby concertedly restrict a type of 
competition which they had long practiced and which 
was not shown to be in any way harmful to the pub-
lic. This specific application of the sound policy of up-
holding restraints of competition which have a reason-
able basis was also exemplified in the Chicago Board of 
Trade case, supra, where this Court sustained an express 
agreement of all the competitors in the market to elim-
inate completely a long-established type of competition, 
not because it involved imposition or fraud upon them-
selves or others, and not because it was shown to be 
harmful or destructive competition, but because it was 
shown not to be as wholesome and beneficial as the type 
of competition which was substituted for it by agreement 
of the competitors.

The principles declared by this Court in those cases 
were reaffirmed in Appalachian Coals, Inc. v. United 
States, 288 U. S. 344.

Section 2 of the Clayton Act condemns the type of 
secret discriminations that were practiced in the sugar 
industry before the Institute was formed; and the con-
cert of action involved in the adoption and observance 
of this fundamental code provision represents the only
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effective way of giving practical effect to the express 
mandate and the underlying policy of that section. Van 
Camp & Sons Co. v. American Can Co., 278 U. S. 245, 
254; American Can Co. v. Ladoga Canning Co., 44 F. 
(2d) 763, cert, den., 282 U. S. 899; Standard Fashion Co. 
v. Magfane-Houston Co., 258 U. S. 346, 356-7.

The practice of selling only on publicly announced 
prices and terms, without secret discriminations in favor 
of particular purchasers, is the only practical means of 
protecting both sellers and buyers from widespread de-
ception and fraud, which are an inevitable part of the 
practice of secret price discriminations.

The steps taken by appellants to give effect to the 
basic agreement that sugar should be sold only upon 
open prices and terms, without discrimination among 
customers, did not constitute an undue or unreasonable 
restraint of trade.

As for the price reporting system, the price reported 
to the Institute is a price which has already been pub-
licly announced to the trade by the reporting member; 
the function of the institute is merely to relay and give 
further publicity to the price announcement; the Insti-
tute relays the announcement not merely to the com-
petitors of the refiner making the announcement, but to 
the entire trade, including buyers as well as sellers, 
through the most widely used public channels of trade 
information; and, no comment accompanied these relays 
and no price or production propaganda of any character 
was ever indulged in by the Institute, its officers or 
members.

It is submitted that no case ever decided by this Court 
affords any basis whatsoever for a contention that the 
mere reporting of already public price announcements to 
a central agency in the industry for the purpose of giving 
them wider publicity is in any respect unlawful.



SUGAR INSTITUTE v. UNITED STATES. 559

553 Argument for Appellants.

The findings leave for consideration the naked ques-
tion whether there is, in the concerted practice of an-
nouncing prices before sales, any such inherent tendency 
to restrain or suppress competition as to require that it 
be held unlawful under the Sherman Act. We submit 
that this practice, as carried on in the case at bar, in a 
trade like the sugar trade, promotes free and wholesome 
and economic competition, instead of suppressing or re-
straining it; and it is therefore clearly lawful.

It may be that, in some other industries, selling prod-
ucts which are not standardized, so that price competi-
tion cannot immediately express itself with full force 
when a competitor has announced his prices before sales, 
it might be argued that announcing the prices after sales 
would be preferable; but we can see no soundness in such 
an argument even then. In the Steel Company case, 
supra, where the company’s practice was to “publicly 
announce its prices, adhere to them with all buyers alike, 
and to give timely notice of its purpose to change them,” 
this Court approved the practice as a sound and whole-
some one.

It may be also that when competitors agree that they 
will not reduce their prices without announcing the de-
cline some considerable time before it becomes effective, 
there is present some element of restraint upon competi-
tion. But in the case at bar, as to price declines, no 
waiting time at all was called for by any rule, or ob-
served in practice. Price declines were not only in-
stantly effective, but it was the practice to make such 
declines effective on all business entered on the day of 
the decline, even when the decline had not been an-
nounced until late in the day, and this practice was 
approved by an Institute Code Interpretation. Fur-
thermore, the refiners sometimes repriced all business 
entered for weeks before a price decline.
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As to price advances, it is true that it was the prac-
tice of the refiners, approved by a recommendation of 
the Institute, to announce such advances by 3 o’clock 
of the day before the advance. But the prior announce-
ment of price advances was not due to the Sugar Insti-
tute. It was a part of the sugar move system and had 
always been the practice in the industry.

It is obvious, of course, that the prior announcement 
of price advances is an advantage to the buyers, espe-
cially when it is practiced as in the sugar industry for 
the specific purpose of giving customers a reasonable 
time within which to place their orders for as large a 
supply of sugar as they want to buy at a present lower 
price before the advance becomes effective. This prac-
tice was no part of any scheme to restrain competition. 
On the contrary, as the trial court found, there was no 
consultation among the appellants, and frequently an 
announcement by one refiner of an advance would re-
sult in a series of announcements by others, ultimately 
leading to a decline. Often, too, the advance would be 
withdrawn, because one refiner would refrain from fol-
lowing the announcement. Except in a few instances, a 
decline announcement was followed by all.

This, we submit, is open competition at its best, and 
upon the state of facts here presented, there can be no 
reason whatsoever for holding such a price announce-
ment practice unlawful.

The justification for the adoption and observance by 
the refiners of § 2 of the Code of Ethics, relating to quan-
tity discounts, is based upon the special facts of the 
sugar refining industry, and upon the ground that in such 
an industry, subject to the special conditions and sur-
rounding circumstances, quantity discounts inevitably 
amount to, and can only amount to, discriminatory and 
arbitrary price concessions. Their abolition by the action 
of the competitors is therefore a proper and necessary
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means of eliminating a destructive and uneconomic 
competitive method, and is justified as a method of giv-
ing effect to the Code condemnation of price discrim-
ination between customers.

As found by the trial court, the discounts and rebates 
given before the formation of the Institute were given 
to some large customers but not to all; they bore no 
definite relation to the quantities purchased, and they 
were not openly available so that, in the language of the 
court in the American Can case, 44 F. (2d) 763, cert, 
den., 282 U. S. 899, “all customers could learn the amount 
of purchases necessary to secure the best prices.” They 
were purely arbitrary in the sense that they resulted 
from secret bargaining in each transaction, and in no 
sense did they meet the requirement that all purchasers 
“were entitled to know the amount of purchases neces-
sary to obtain the saving.” It must always be remem-
bered in construing the provisions of the Code of Ethics 
of the Institute that they were directed to practices pre-
vailing in the sugar refining industry and not to a purely 
abstract situation. The condemnation of quantity dis-
counts was aimed at the kind of discounts which had 
made their appearance in the sugar industry, and not 
at an orderly system of graded discounts corresponding 
to reductions in cost, which might fall within the proviso 
of § 2 of the Clayton Act.

As for the regulations affecting brokers and warehouse-
men, in view of the functions performed by the broker 
and the warehouseman in the marketing of refined sugar, 
it is clear that the prevention of price discriminations 
and departures from the policy of open prices publicly 
announced would be utterly impossible if the refiners were 
unable to rely upon the observance of that policy by 
the brokers and warehousemen employed by them and 
their competitors.

The action taken by the refiners (1) in refusing to deal 
with carriers by water who refused to announce openly 

43927°—36------- 36
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their rates and terms or who violated their openly an-
nounced rates and terms by the granting of rebates or 
concessions, (2) in guarding against participation by 
buyers, brokers or warehousemen in rates paid by refiners 
on shipments of their own sugar by private charter, and 
(3) in refusing to deal with trucking concerns affiliated 
with buyers, brokers or warehousemen or trucking con-
cerns unwilling to sign non-rebating agreements, was, it 
is submitted, clearly justified under the same principles 
as those justifying regulations affecting brokers and ware-
housemen. The measures taken were both appropriate 
and necessary to prevent violation by the refiners’ own 
agents of the basic principle of open prices and terms 
without discrimination among customers.

Transiting and diversion, for the purpose and with the 
effect of defeating the refiners’ openly announced freight 
applications, obviously involve a fraud upon the refiner 
if done without his consent; and, if consented to by the 
refiner, involve quite as clearly a violation of the basic 
principle of open prices and terms, without discrimina-
tion among customers.

Similarly, the recommendations made by the Institute 
and the action taken by the refiners with respect to such 
subjects as tolling contracts, used bags, private brands, 
long-term contracts, pool cars and cargoes, and the like, 
were, it is submitted, entirely proper and lawful as rea-
sonably necessary and appropriate to give effect to the 
basic principle. In connection with each of these sub-
jects, there existed opportunities for discriminatory 
practices, which, unless guarded against, would have 
nullified in large part the carrying out of the basic prin-
ciple adopted by the refiners.

The activities of defendants designed to effect more 
economic methods of production and distribution did not 
constitute an undue or unreasonable restraint of trade.
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That the statistical information which the Institute 
failed to make generally available to the purchasing 
trade was of no interest or value whatsoever to buyers, 
and that buyers were in no way prejudiced by their 
failure to receive such information, is clearly established 
by the evidence.

The elimination of unnecessary consignment points 
throughout the country constituted, in a sense, a “re-
straint” of competition. The type of competition thus 
restrained, however, was, as shown by a discussion of 
the facts, wasteful and uneconomic—productive of no 
real benefit to the purchasing trade.

The unnecessary multiplication of consignment points 
at a tremendous cost to the industry—a cost ultimately 
borne by the buying public—is not, we submit, the type 
of competition, beneficial to the public interest, which 
the Anti-Trust Laws were designed to foster and protect.

Messrs. Walter L. Rice and Angus D. MacLean, with 
whom Solicitor General Reed and Messrs. Charles H. 
Weston and Hammond E. Chaff etz were on the brief, for 
the United States.

The Institute’s “open price” plan is an unreasonable 
restraint of trade.

In a free competitive market a seller may know what 
his competitors have charged in the past, but he does 
not know in advance what prices or terms they will grant 
in the future. He must anticipate that they may offer 
more liberal terms as well as lower prices, and he will 
therefore be alert to initiate better bargains himself. Un-
der the “open price” plan, on the other hand, a seller 
may confidently wait until his competitors announce bet-
ter bargains, because he knows that they will not “scoop 
in” a large volume of orders by being first to initiate 
attractive offers. They have in effect promised him that 
they will not grant new prices or terms without advance
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notice to him. The assurance to each refiner that no 
competitor would vary his prices without advance notice 
was sufficient to defer declines and increase prices with-
out justification.

Advance announcement of harsher terms or increased 
prices, posted with the Institute and relayed by it to 
members, constituted in effect an invitation to follow the 
advance. Since the advance became effective at a future 
time, the refiner first making announcement would lose 
nothing if other refiners failed to follow. Of the 48 at-
tempted “moves” during the Institute period, 38 resulted 
in price advances.

The Institute’s “open price” plan entailed many col-
lateral restraints upon fair competition. As concluded 
by the District Court, the requirement of open announce-
ment in advance of sales “necessarily in and of itself 
ended any possibility of special terms when price nego-
tiations were essential.” For example, long-term con-
tracts, which had great economic value, were thus elim-
inated. Likewise, tolling contracts, used bag allowances, 
the packing of private brands, pool shipments, private 
charters, etc., although well recognized mercantile prac-
tices, were branded by the Institute as “discriminatory” 
merely because they had to be negotiated privately.

Under the “open price” plan each individual buyer was 
at the mercy of a combination of refiners. A buyer seek-
ing better prices or terms had to assume the impossible 
burden of tearing down the entire price structure. Ex-
pert buyers were reduced to mere “order clerks.” When 
buyers become convinced that they cannot obtain even a 
momentary advantage over their competitors, and that 
there are no better bargains to be had, they quit negotia-
ting for better bargains, and this defeats true competition. 
Any system which substitutes “mass bargaining” for in-
dividual bargaining unreasonably restrains trade, and 
particularly where restrictive rules of a trade association
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arm the sellers for the imagined “mass” encounter with 
weapons which the buyers do not have at their command.

This Court has condemned “open competition” where 
buyers agree to adhere to reported prices and terms unless 
more onerous ones are obtained or unless they notify 
their association of any deviations. United States v. 
American Linseed Oil Co., 262 U. S. 371. The Court 
condemned the system not because of its failure to pro-
hibit price variations, but in spite of it. It rejected the 
plan because as a practical matter it took away competi-
tors’ freedom of action “by requiring each to reveal the 
intimate details of its affairs.”

Where a trade association supplements the exchange of 
statistical information with propaganda designed to limit 
production or raise prices, its activities constitute an un-
reasonable restraint of trade. American Column & Lum-
ber Co. v. United States, 257 U. S. 377.

Such restraints are even more unreasonable under the 
Institute’s program embracing 70% to 80% of the entire 
sugar industry. The Institute examined refiners’ and dis-
tributors’ records, and held more or less formal trials of 
refiners to determine Code violations.

In Maple Flooring Mfrs. Assn. v. United States, 268 
U. S. 563, and Cement Mfrs. Protective Assn. v. United 
States, 268 U. S. 588, this Court merely approved the 
collection and wide-spread dissemination of prices in past 
transactions, where competitors “were left free to base 
individual initiative on full information of the essential 
elements of their business.”

The exclusive selling agency involved in Appalachian 
Coals, Inc. v. United States, 288 U. S. 344, lacked the 
power to control prices in any market, and it was not 
shown that its purpose was to impair “fair competitive 
opportunities.” Chicago Board of Trade V. United 
States, 246 U. S. 231, merely involved the regulation of
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trading hours and bidding on an open commodity ex-
change, where there is complete freedom of competition.

Appellants concede that immediate publicity given to 
the prices, terms and conditions in all closed transactions 
would have resulted in preventing secret concessions and 
unfair discriminations. The decree does not disturb the 
system of selling sugar on “moves,” whereby refiners 
make public announcements of price advances and per-
mit buyers to contract for their requirements for the next 
30 days at the price prevailing before the advance. The 
decree enjoins concerted action in selling only upon or 
adhering to prices and terms announced in advance of 
sale or refraining from deviating from such announced 
prices and terms.

Appellants were not primarily interested in eliminat-
ing unfair discrimination. The restraints imposed indi-
cate that they regarded as “discriminatory” almost any 
variation in the net cost of sugar to producers. Under 
the guise of eliminating; unfair discriminations, they 
barred many legitimate competitive practices which per-
mit buyers to effect economies or obtain advantages.

Although the District Court found that there was no 
direct agreement among defendants on basic prices or 
consultation with one another after an advance had been 
announced by one of them, it found agreement and col-
lusion with reference to specific terms of sale. The In-
stitute rebuked members and non-members for announc-
ing terms, such as freight absorptions, which tended to 
break down the selling structure. It obtained a written 
apology from one member for announcing absorption 
of switching charges, and circulated the apology to mem-
bers together with a statement in which the Institute 
acknowledged equal responsibility “in having failed to 
challenge the announcement.” Announcements were 
sometimes made or prepared in Institute meetings.
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Refiners concertedly refused to deal with brokers, job-
bers or warehousemen affiliated with each other. Every 
person engaged directly or indirectly in more than one 
of such distributive functions was compelled to elect, 
practically over night, to continue in only one of such 
functions. The Enforcement Committee of the Insti-
tute investigated and “disqualified” brokers or jobbers 
found to be so affiliated. Honest and efficient warehouse-
men and brokers were blacklisted because of such affilia-
tions, the refiners recognizing that the “innocent must 
suffer with the guilty.” The Institute acted as “judge, 
jury and executioner all at once.” The primary purpose 
was not to eliminate secret discriminations and frauds, 
but to prevent variations in the cost of sugar to pur-
chasers. Customers affiliated with warehouses or brokers 
were disqualified because they derived a benefit from 
storage or brokerage which their competitors did not get.

The brokers’ pledge required brokers to promise under 
oath that they would strictly adhere to Institute rules. 
Competitors may not act in concert to compel brokers 
and warehousemen, under penalty for violation, to re-
frain from giving rebates to purchasers.

This Court has consistently condemned concerted ac-
tion to compel “third parties and strangers involuntarily 
not to engage in the course of trade except on conditions 
that the combination impose.” Loewe n . Lawlor, 208 
U. S. 274. See also: Eastern States Retail Lumber Deal-
ers Assn. v. United States, 234 U. S. 600; United States v. 
First National Pictures, Inc., 282 U. S. 44; Paramount 
Famous Lasky Corp. v. United States, 282 U. S. 30; 
Binderup v. Pathe Exchange, 263 U. S. 291; Anderson v. 
Ship-Owners Assn., 272 U. S. 359.

Section 3 (c) of the Institute’s Code was a general 
agreement not to absorb freight, and to charge all-rail 
rates on all shipments except those which customers
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ordered in advance over differential routes. Several re-
finers took the position that the prohibition against ab-
sorbing freight arbitrarily decreased the volume of their 
shipments to certain states, and operated so as to “parcel 
out territory.”

In 1929 all refiners announced delivered prices for 
important competitive areas along the Great Lakes and 
the Warrior River. The delivered prices included arbi-
trary freight applications. Customers were denied the 
privilege of purchasing f. o. b. refinery for shipment over 
waterways and other cheaper differential routes. Sugar 
could have been shipped to Cleveland, Green Bay and 
Chicago at 13#, 20#, and 23#, respectively, under the 
delivered price freight applications. Concerted action in 
maintaining delivered prices is indicated by the Insti-
tute’s policing activities, the assurances exacted from non-
members to adhere to delivered prices, and the reasons 
given by members for refusing to sell f. o. b. refinery.

The requirement that water carriers openly announce 
their rates and terms, and the restraints upon private 
charters, pool shipments, transiting, diversion, trucking, 
and other transportation privileges, were designed to pre-
vent a lowering of market prices at destination points.

Members eliminated consignment points wherever they 
were able to reach an agreement. Consigned stocks were 
valuable to the trade. Refiners sought to shift the cost 
of maintaining consigned stock ($2,500,000 to $2,900,000 
per year) to distributors.

Long-term contracts (providing for delivery more than 
30 days after date of contract) were concertedly elimi-
nated because they enabled buyers to obtain sugar at 
prices lower than those prevailing on the date of delivery. 
They were mutually advantageous to buyers and sellers. 
The requirement that long-term contracts be announced 
in advance of negotiation eliminated them, because such 
contracts could not be arranged without private negotia-
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tion. The Institute exacted a promise from a large dis-
tributor to maintain refiners’ prices and terms on sugar 
committed to him under long-term contracts signed be-
fore the Institute, for the purpose of preventing the sale 
of such sugar at prices lower than those prevailing.

The decree enjoins restraints upon discounts reflecting 
economies in direct or indirect costs. Quantity purchases 
result in savings in such items as delivery. Even if pre-
Institute discounts were given because of savings in 
method of taking delivery rather than because of the 
quantity purchased, the injunction against restraints on 
quantity discounts is proper because the Government is 
entitled to “effective relief.” Local 167 v. United States, 
291 U. S. 293, 299.

Tolling contracts, whereby refiners accepted raw sugar 
and returned a proportionate amount of refined sugar, 
making a charge for service, were restrained for the very 
reason that they jeopardized the price structure. Tolling 
was outlawed only to the extent necessary to preserve 
uniform prices, the Institute permitting tolling for raw 
sugar producers on condition that they would sell the 
sugar in accordance with the Institute’s Code. Members 
were concerned over “discrimination” between customers 
only to the extent that it represented lower prices.

The restraints upon credit terms, including the 4-pay- 
ment plan, split billing, and cash discounts, illustrate the 
purpose and scope of appellants’ activities.

The restraints upon price guarantee, resales, and sales 
of damaged sugar and frozen stocks were designed to pre-
vent variations from announced prices and pressure to 
reduce the price level. The concerted requirement that 
buyers elect at the time of making contracts, without priv-
ilege of change, the prices and terms in cases where re-
finers had more than one price or different terms in differ-
ent or the same territories, deprives buyers of a valuable 
option. The restraint cannot be justified on the mere
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ground that it is in conflict with appellants’ theory of 
“open prices.”

Substantial savings of 5 to 100 per bag could be made 
by customers re-using their own bags, without great ex-
pense to refiners. In prohibiting allowances on used 
bags, experiments in the use of bulk containers, and the 
packing of private brands, the Institute deliberately dis-
regarded the public interest in effecting economies. It 
is immaterial that these privileges could be enjoyed by 
only a few customers or that the practices were not sus-
ceptible to open announcements.

The decree properly enjoined the gathering and dis-
semination of statistics on production, sales, deliveries, 
stocks, and volume of sugar moving over differential 
routes, without making such statistics available to buy-
ers. Purchasers, who were given statistics only on total 
weekly production and deliveries, were placed at an un-
fair disadvantage with refiners who interchanged de-
tailed statistics on individual production of each refiner 
and stocks and deliveries by States. Refiners knew com-
petitive conditions in each area, whereas customers knew 
only the situation in the country as a whole.

By leave of Court, Messrs. Goldthwaite H. Dorr, Thur-
low M. Gordon, Wilson Compton, and Rush C. Butler 
filed a brief on behalf of the Cotton Textile Institute, 
Inc., Window Glass Manufacturers’ Assn., National Lum-
ber Manufacturers Assn., and Consumers Goods Indus-
tries Committee, as amid curiae.

Mr . Chief  Justice  Hughes  delivered the opinion of 
the Court.

This suit was brought to dissolve The Sugar Institute, 
Inc., a trade association, and to restrain the sugar refin-
ing companies which composed it, and the individual 
defendants, from engaging in an alleged conspiracy in re-
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straint of interstate and foreign commerce in violation of 
the Sherman Anti-Trust Act. 15 U. S. C. 1. Final de-
cree was entered, which, while it did not dissolve the In-
stitute, permanently enjoined the defendants from engag-
ing directly or indirectly in forty-five stated activities. 
Defendants bring a direct appeal to this Court under the 
Act of February 11, 1903, 15 U. S. C. 29.

The record is unusually voluminous.1 The court ren-
dered an exhaustive opinion and made detailed findings 
of fact (218 in number) with conclusions of law, describ-
ing and characterizing the transactions involved. Nu-
merous assignments of error broadly challenge its rulings, 
and the case has been presented here in extended oral 
arguments and elaborate briefs. We shall attempt to 
deal only with the salient and controlling points of the 
controversy. These involve (1) the special character-
istics of the sugar industry and the practices which ob-
tained before the organization of The Sugar Institute, 
(2) the purposes for which the Institute was founded, 
(3) the agreement and practices of the members of the 
Institute, and (4) the application of the Anti-Trust Act 
and the provisions of the decree.

First.—The sugar industry and practices prior to the 
formation of The Sugar Institute.—Domestic refined 
sugar, beet sugar, and foreign and insular refined sugar, 
known in the trade as “off-shore” refined, constitute about 
99 per cent, of the Nation’s supply. The remainder, con-
sisting of domestic cane sugar, refined particularly in 
Louisiana, does not appear to be an important factor in 
the national markets. The fifteen defendant companies, 
members of the Institute, refine practically all the im-

lrThe court states: “The testimony is transcribed in over 10,000 
typewritten pages; more than 900 exhibits covering many thousands 
of pages were introduced in evidence.”
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ported raw sugar processed in this country. Their prod-
uct is known as “domestic refined.” Prior to the organ-
ization of the Institute in 1927, they provided more than 
80 per cent, of the sugar consumed in the United States, 
and they have since supplied from 70 to 80 per cent. 
Their proportion of the supply is even greater in the New 
England and Middle Atlantic States, being more than 90 
per cent., while in all but a few States their share is more 
than 55 per cent. Each of the refiners is engaged exten-
sively in interstate commerce. Their refineries are in the 
vicinity of Boston, New York, Philadelphia, Baltimore, 
Savannah, New Orleans, Galveston and San Francisco. 
The raw cane sugar which they use is imported principally 
from Cuba and to some extent from the insular posses-
sions.

Beet sugar for many years has been an important fac-
tor in the domestic market. It is produced and sold 
chiefly in the middle and far West, providing in some 
States over 75 per cent, of the supply, and it competes 
with other sugars in a number of Southern and Middle 
Atlantic States. Off-shore sugar is refined principally in 
Cuba and to some extent in the insular possessions. Its 
important trade areas have been the Middle, Atlantic and 
Southern States; in some States it constitutes from 25 
to 40 per cent, of the total supply. Both beet sugar and 
off-shore sugar are sold at a small differential below de-
fendants’ sugar. The trial court found that there was no 
agreement between defendants and the beet sugar manu-
facturers, or with the off-shore interests, to maintain any 
differential.

The court found that the defendants’ refined cane sugar 
“is a thoroughly standarized commodity in physical and 
chemical properties.” In exceptional cases and localities, 
certain of the defendants had built up a preference for 
brand names “sufficient before and after the Institute was 
organized to enable such brands to command a higher
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price than the sugar of the other defendants in sales from 
sugar dealers to their trade.” In sales by refiners to 
manufacturers of products containing sugar—about one- 
third of the sugar consumed—“price, not brand, was 
always the vital consideration.” And in the other sales, 
“one refiner could not ordinarily, by virtue of preference 
for his brand, obtain a higher price except insofar as an-
other refiner might be giving a lower price by secret 
concessions.”

The court further found that the “basis prices,”2 quoted 
by the several refiners in any particular trade area, “were 
generally uniform both before and after the Institute, 
because economically the defendants’ sugar, save for 
exceptional instances was and is a thoroughly standard-
ized product.”

It is a fundamental and earnest contention of defend-
ants that the occasion for the formation of the Institute 
was the existence of grossly unfair and uneconomical 
practices in the trade, and that a proper appraisal of the 
motives and transactions of defendants cannot be made 
without full appreciation of the sorry condition into 
which the industry had fallen.

During the years 1917 to 1919, when the industry was 
under governmental control, prices were fixed and all 
forms of concessions and rebates were forbidden. The 
court found that, perhaps as early as 1921 and increas-
ingly thereafter, the practice developed on the part of 
some, but not all, refiners of giving secret concessions. 
There were five refiners3 who never indulged in that prac-

2 The “basis price” is the price quoted at so much per pound per 
one hundred pound bag of “fine granulated” or “granulated” sugar. 
Contracts are closed with reference to this price but the purchaser 
has the option at stipulated differentials to specify for delivery an 
assortment of grades and packages.

8 It appears that these five refiners accounted for 25.45 per cent, 
of all sugar produced by defendants; in 1931, for 28.54 per cent.
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tice, but the others, called “unethical” refiners, did so to 
such an extent that at least 30 per cent, of all the sugar 
sold by the refiners in 1927 carried secret concessions of 
some kind. The need of secrecy was urgent, for as soon as 
it was known that a specific concession was granted it 
would be generally demanded. That concessions were 
widely granted was generally known in the trade, and 
while each refiner was able to find out in a general way 
the approximate prices and terms of his competitors, it 
was impossible to know with any degree of accuracy the 
actual prices and terms granted in the innumerable 
transactions. The court also found that various causes 
contributed to the development of these selling methods 
on the part of the unethical refiners, chief among which 
was an overcapacity since the war of at least 50 per cent. 
Other probable causes were the lack of statistical infor-
mation as to amount of production, deliveries and stocks 
on hand, leading to over-production, the uncertainties 
prevailing in the market for raw sugar which made the 
refined sugar industry highly speculative, the fact that, 
since 1922, most sugar has been sold through brokers, 
and the standardization of defendants’ products which 
made their sales almost entirely dependent upon prices, 
terms and conditions. The concessions granted were 
largely, although not entirely, arbitrary. They were 
given principally to large buyers, but no system was fol-
lowed in that respect. Even though there may not have 
been extensive resort to misrepresentations, “defendants 
entertained genuine fears that purchasers were falsely 
representing prices which they said they could procure 
from competing sellers.”

Consumption of sugar in the United States decreased 
in 1927. The public “slimness campaign” of that year 
had substantial effect in discouraging the use of sugar. 
Certain distributors refrained from pushing sales because 
they could not sell profitably, but others were aggressive
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and sugar was generally available. While certain smaller 
distributors suffered because of the advantage enjoyed 
by some larger ones, that advantage was attributable in 
the greatest measure to efficiency, and the larger distrib-
utors did not obtain monopolies. The court found 
that there was “no substantial evidence that the situation 
caused, or would cause, substantial injury to the ‘ethical’ 
refiners as a class,” although they may have been incon-
venienced and probably believed that the sales methods 
of their competitors were harmful. The declining profits 
for the year 1927 were attributable at least in large part, 
the court found, to causes other than the secret conces-
sion system, such as the “slimness campaign,” over-pro-
duction and dumping.

But whatever question there may be as to particulars, 
the evidence and findings leave no doubt that the indus-
try was in a demoralized state which called for remedial 
measures. The court summed up the facts in the fol-
lowing finding:

“29. The industry was characterized by highly unfair 
and otherwise uneconomic competitive conditions, ar-
bitrary, secret rebates and concessions were extensively 
granted by the majority of the companies in most of the 
important market areas and the widespread knowledge 
of the market conditions necessary for intelligent, fair 
competition were lacking. The refiners were disturbed 
economically and morally over the then prevailing con-
ditions. At least one refiner, American,4 was concerned 
about the possibility of liability under the Clayton Act 
because of the discriminations resulting from the vari-
ous concessions.”

Second.—The purposes for which the Institute was 
founded.—Defendants emphasize the nature of the pro-
ceedings taken in the formation of the Institute. The

4 The American Sugar Refining Company, which, in 1927, had 
25.06 per cent, of all sugar produced by defendants.
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court found that the refiners held a series of meetings, 
beginning in the summer of 1927, for a discussion of con-
ditions “with particular reference to undesirable practices 
and secret concessions.” In September of that year, 
there were submitted to the Department of Justice a pro-
posed certificate of incorporation and by-laws for a trade 
association, together with a number of suggestions re-
specting trade practices. A “Code of Ethics” was like-
wise submitted to the Department of Justice and dis-
cussed with its officials, with the result that some changes 
were made, and the Code as concertedly adopted in Jan-
uary, 1928, was substantially identical with that worked 
out when those discussions were held. The court found 
that “with the exception of two minor changes, the Code 
has retained its original form.” It has been supple-
mented from time to time by “Interpretations,” that is, 
rulings interpreting or amplifying the provisions of the 
Code. The Department of Justice made three investiga-
tions of the Institute in 1928, 1929 and 1930 and had 
complete access to the files of the Institute. As new is-
sues of the “Code” and “Interpretations” were printed, 
copies were forwarded to the Department.

Defendants stress their dealings with the Department 
of Justice as evidence of their good faith and of the pro-
priety and legality of their purposes. “The functionings 
of the Institute,” they insist, “were always under the eye 
of the Department.” The court, however, found that the 
Department “was not notified of various important steps 
taken by the Institute in connection with illegal re-
straints,” nor was it notified “as to those activities 
charged by the Government and denied by defendants 
in this case.” The Department did not conduct a com-
prehensive investigation of the restraints here involved 
until the end of 1930.

Defendants urge that the abolition of the vicious and 
discriminatory system of secret concessions, through the
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adoption of the principle of open prices publicly an-
nounced, without discrimination, was their dominant 
purpose in forming the Institute, and that other purposes 
were the supplying of accurate trade statistics, the elimi-
nation of wasteful practices, the creation of a credit bu-
reau, and the institution of an advertising campaign. 
The court recognized the existence of these purposes in 
its finding:

“35. Among the purposes of the defendants in organ-
izing the Institute were: (a) the selling of sugar on open, 
publicly announced prices, terms, and conditions; (b) 
the gathering of trade statistics not previously available; 
(c) the elimination of practices which they deemed waste-
ful; and (d) the institution of an advertising campaign 
to increase consumption. But these purposes were for 
the most part only incidental to defendants’ actual domi-
nant purposes in forming and operating under the In-
stitute.”

The “dominant purposes” were found to be as follows:
“36. I find that defendants’ dominant purposes in or-

ganizing the Institute were: to create and maintain a uni-
form price structure, thereby eliminating and suppressing 
price competition among themselves and other competi-
tors; to maintain relatively high prices for refined, as com-
pared with contemporary prices of raw sugar; to improve 
their own financial position by limiting and suppressing 
numerous contract terms and conditions; and to make as 
certain as possible that no secret concessions should be 
granted. In their efforts to accomplish these purposes, 
defendants have ignored the interests of distributors and 
consumers of sugar.”

Defendants charge that the finding as to the illegality 
of their dominant purposes was “wholly without’ founda-
tion.” They charge that the finding was built upon an 
“inherent suspicion” and not upon the evidence. The 
Government answers by pointing to the elaborate review

43927°—36------37
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of the evidence in the court’s opinion and findings. We 
think that it is manifest that the finding as to dominant 
purposes was not based upon any assumption a priori, 
but was an inference of fact which the court drew from 
the facts it deemed to be established with respect to the 
scope of the agreement between the members of the Insti-
tute and the actual nature and effect of their concerted 
action. The court found that the defendants “in most 
of their activities” had “gone much further than was 
reasonably necessary to accomplish their professed aims 
of eliminating fraud, waste and secret, unfair or illegal 
discrimination.” The pith of the matter is in the follow-
ing finding:

“37. At the inception of the Institute, defendants 
adopted a general agreement ostensibly to abolish all 
discriminations between customers but which in general 
purpose and effect amounted to an agreement not to 
afford different treatment to different customers, regard-
less of the varying circumstances of particular trans-
actions or classes of transactions and regardless of the 
varying situation of particular refiners, distributors or 
customers or classes thereof. Under the guise of perform-
ing the agreement, against discriminations, defendants 
limited and suppressed numerous important contract 
terms and conditions in the particulars herein set forth, 
chiefly for the purpose and with the effect of accomplish-
ing the objectives described in finding 36.”

We turn to the transactions from which the inference of 
purpose is drawn.

Third.—The agreement and practices of the members 
of the Institute.—The evidence consists of the “Code of 
Ethics” and “Interpretations,” oral testimony, the 
minutes of the Institute, and correspondence. Eliminat-
ing charges not sustained, the findings of restraints of 
trade rest upon the basic agreement of the refiners to
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sell only upon prices and terms openly announced, and 
upon certain supplementary restrictions.

1. The “basic agreement.”—The “Code of Ethics” pro-
vided as follows:

“All discriminations between customers should be 
abolished. To that end, sugar should be sold only upon 
open prices and terms publicly announced.”

There was nothing new in the mere advance announce-
ment of prices. The court found that prior to the In-
stitute, “general price changes were listed on the Refiners’ 
Bulletin Boards, and brokers, customers and news agen-
cies were notified, and frequently, as a courtesy, com-
petitors would be telephoned. Except for notifying the 
Institute, price changes during the post-institute period 
have been announced in this way. . . . Before the 
Institute, general price changes, including general 
changes in the selling bases of the ‘unethical’ refiners, 
were disseminated and became known to the entire trade 
very quickly.”

These price announcements must be considered in the 
light of the trade practice known as “Moves.” The 
great bulk of sugar, as the court found, “always was and 
is purchased on what is known in the trade as ‘Moves,’ 
although very substantial quantities are sold from time 
to time apart from moves.” A “move” takes place when 
the refiners make public announcements that at a fixed 
time they will advance their selling price to a named 
figure, either higher than the presently current selling 
price or higher than a reduced price which the announce-
ments offer before the advance. Some period of grace 
was always allowed during which sugar could be bought 
at the price prevailing before the advance. And in order 
to obtain their sugar at the lower price, the trade, unless 
it was felt that the move occurred at too high a price, 
would then enter into contracts covering their needs for
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at least the next thirty days. Defendants point out that 
in actual practice the initial announcement might be 
made by any one of the refiners and that the move actu-
ally takes place only if all refiners follow a similar course. 
If any one fails to follow with a like announcement, the 
others must withdraw their advance, since sugar is a 
completely standardized commodity.

Under the system of the Institute, there was no obliga-
tion to give the Institute the first notice of a change 
in price. The open announcements to the trade were to 
be made in the customary manner and notified to the 
Institute, which would relay the announcements. Prior 
to the Institute, when an advance in price was an-
nounced, the period of grace allowed for purchasing at 
the old price was uncertain. Sometimes it was very 
short, a matter of hours; sometimes sugar buyers who did 
not learn of the move in time, sent their orders in too 
late to buy at the old price. By an “interpretation,” 
the Institute recommended that the members “announce 
changes in price not later than three o’clock.” In its 
earlier form, this hour was to be that “of the day before 
the changed price becomes effective.” But these words 
were deleted in 1929, and thereafter the announced price 
advances could be made effective at once. In practice, 
however, price advances continued to be announced to 
become effective the following day or even later. The 
court found that the effect of the “Three o’clock Rule,” 
in and of itself, “seems to have been advantageous to the 
trade in case of a price advance in that the uncertain 
period of grace has been replaced by a definite one.”

The court further found that the refiners “did not con-
sult with one another after an advance had been an-
nounced by one of them and that the grace period was 
not in fact used by them to persuade a reluctant member 
to follow the example set, despite the business necessity 
of withdrawing an advance unless it were followed by
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all.” The court found “no agreement among defendants 
on basis prices in the sense of an agreement to adopt a 
certain basis price from time to time and to maintain 
it during any period. Frequently an announcement by 
one refiner of an advance would result in a series of 
announcements by others, ultimately leading to a decline. 
Often, too, the advance would be withdrawn because one 
refiner would refrain from following the announcement. 
Except in a few instances, a decline announcement was 
followed by all.” “Data respecting price changes have 
been circulated by the Institute without comment” and 
there appear to have been no “price discussions” at 
Institute meetings.

There had been a practice in the trade called “Repric-
ing,”—of “making price declines retroactive to sales 
made at previous higher price.” That occurred usually 
when a decline was announced late in the day and was 
applied to all of that day’s business. The court found 
that during the first few months of the Institute, defend-
ants attempted to prevent repricing, but the prohibition 
proved impracticable and was abandoned. By a ruling 
in November, 1928, it was provided that “the custom of 
the trade permits the customer the benefit of the refin-
er’s lowest price during the day, that is, a contract entered 
into or sugar delivered in the morning may be repriced 
at any lower price announced during the day.” The 
court in its finding on this point stated that the ruling 
was evidently intended to prevent repricing beyond the 
period stated and “must have had some effect in dis-
couraging it.” Defendants challenge this criticism in 
view of the fact also found that refiners occasionally have 
repriced beyond the stated period, a practice which de-
fendants say “had never prevailed in the pre-institute 
period,” and defendants insist that what the Code actu-
ally did was “to insure that repricing should be done 
publicly, with the benefit extended to all customers alike,
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and not done secretly for the benefit only of the 
concessionaires.”

The distinctive feature of the “basic agreement” was 
not the advance announcement of prices, or a concert to 
maintain any particular basis price for any period, but 
a requirement of adherence, without deviation, to the 
prices and terms publicly announced. Prior to the Insti-
tute, the list prices which many of the “unethical” re-
finers announced, “were merely nominal quotations and 
bore no relation to the actual ‘selling bases’ at which 
their sugar was sold. . . . The selling price was the 
price at which they purported to sell; the secret con-
cessions were from this basis.” And, in the case of some 
of the “unethical” refiners, changes in selling bases were 
made from time to time without formal public announce-
ment in advance. The Institute sought to prevent such 
departures. As defendants put it : “Having adopted the 
principle of open prices and terms, without discrimina-
tion among customers, as the means of remedying the 
evils of the secret concession system, the defendants lived 
up to the principle.” The court found:

“40. Under the Institute, defendants agreed to sell, 
and in general did sell sugar only upon open prices, terms 
and conditions publicly announced in advance of sales, 
and they agreed to adhere and in general did adhere with-
out deviation, to such prices, terms and conditions until 
they publicly announced changes.”

It was because of the range and effect of this restric-
tion, and the consequent deprivation of opportunity to 
make special arrangements, that the court found that 
the agreement and the course of action under it con-
stituted an unreasonable restraint of trade. The court 
deemed it to be reasonably certain that “any unfair 
method of competition caused by the secret concession 
system” could have been prevented by “immediate
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publicity given to the prices, terms and conditions in 
all closed transactions,” without an agreement to sell 
only on the basis “of open public announcement in ad-
vance of sales.” A “purpose and effect” of that agree-
ment, the court found, was to aid defendants in pre-
venting and limiting “certain types of transactions in 
which private negotiations are essential.” Its operation 
“tended in fact, as it naturally would tend, toward 
maintenance of price levels relatively high as compared 
with raws.”

The court found that “the number of price changes 
for refined as compared to raw sugar” had been rela-
tively less since the Institute than before. This was 
“too marked to be explained by the drop in raw prices.” 
There was “a marked increase in margin and a substan-
tial increase in profits despite a concededly large excess 
capacity.” The relatively higher price level for the re-
fined sugar, as compared with raw, was such “as to negate 
the prevalence of free competition.” Factors “largely 
responsible” for this relative stability of prices “and for 
the maintenance of price levels regardless of supply and 
demand, observable since the Institute,” were the dis-
semination among the refiners of statistical information, 
“while withholding it in large part from the buyers,” and 
the steps taken by defendants “to eliminate the possi-
bilities of price variations to distributors or ultimate pur-
chasers at any given time and thereby to deprive them 
of the opportunity, by underselling, to disturb the price 
structure.” Other factors were “the friendly coopera-
tive spirit which the Institute brought to the Industry” 
and the assurance to each refiner that he need meet only 
the prices, terms and conditions announced by his com-
petitors in advance of sales.

The court also took note of the fact that the Institute, 
in connection with practically all of its activities, had
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obtained a high degree of cooperation “with the Domes-
tic Sugar Bureau,” the trade association of the domestic 
beet sugar manufacturers. That association had its 
“code of ethics,” substantially identical with that of the 
Institute. There was also cooperation with the “off-
shore interests.” But in neither case was there any agree-
ment as to prices or price differentials.

Contending that the trial court fell into “fundamental 
error,” defendants assert that the Institute made no 
change in the historic marketing system of the sugar 
industry. They say, first, that the code and its interpre-
tations did not in terms call for price announcements 
in advance of sales. As to sales on “moves,” they say 
that the code principle and price announcement inter-
pretations “of course worked out in actual practice into 
sales only on prices and terms announced in advance of 
sales, because of the very nature and conditions of a sugar 
move.” As to the “small day-to-day sales between 
moves,” they say that while it was probably “the general 
understanding” that strict observance of the principle re-
quired public announcements of a lowered price or better 
terms before sale, there was no evidence as to the actual 
practice in that regard. They explain that the Institute 
continued to operate “under the move system” because it 
is “a natural growth essential to the economical conduct 
of the sugar business.” The cost of raw sugar makes up 
about four-fifths of the cost of the refined sugar. Raw 
prices fluctuate widely from day to day and substantially 
control the price of refined. Wholesale and retail dis-
tributors sell on a narrow margin of five or ten cents a bag. 
They cannot afford to stock large supplies because of 
storage costs, dangers of deterioration and the hazardous 
nature of the business. But, on the other hand, distribu-
tors have to buy considerable quantities in order to take 
advantage of carload freight rates and handling costs. 
The result of all these forces is the system “of buying on
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moves every month or two.” To this, both large and 
small dealers have adapted themselves. By reason of 
the general practice, they are all on an equal footing as 
to the periodic fluctuations in price. On each move they 
have laid in a supply for a month or more. Having 
bought their current supplies at the same general market 
level the distributors must “sell out their current supplies 
with due regard to that level in order to avoid crippling 
losses from an intervening decline.” This, defendants 
say, is “one of the greatest economic advantages of the 
move system.”

Defendants concede the correctness of the statement of 
the trial court that if immediate publicity had been 
given to prices and terms in all “closed transactions,” 
competitive pressure would have been so great that the 
refiners “would either have had to abandon the discrim-
inatory concessions or extend them to all.” They con-
cede that it is “publicity” that prevents such concessions 
and “not the sequence in time between the sale and the 
publicity.” But they raise the fundamental objection 
that the proposal is not adaptable to the sugar industry. 
They say that in an industry which “has traditionally, 
and for good reason, sold its products on ‘moves,’ through 
the mechanism of announcing price changes in advance 
of sales in order that buyers may have an opportunity 
to buy before the price rises, it is not helpful to suggest a 
system of announcing price changes ajter sales.”

Defendants’ argument on this point is a forcible one, 
but we need not follow it through in detail. For the 
question, as we have seen, is not really with respect to 
the practice of making price announcements in advance 
of sales, but as to defendants’ requirement of adherence 
to such announcements without the deviations which 
open and fair competition might require or justify. The 
court below did not condemn mere open price announce-
ments in advance of sales. The court was careful to say
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in its opinion that it found it “unnecessary to pass upon 
the legality of the use of the Institute” for relaying such 
announcements, “if each refiner entirely independently 
of the others voluntarily made his own announcements 
without obligation to adhere thereto.”

Defendants also review at length the relative prices 
and profits in the periods before and during the Institute. 
They insist that it is unfair to include in the comparison 
the earnings for either 1927 or 1928, because each year 
was abnormal, and they contend that if a truly repre-
sentative comparison of results were obtained by using 
the years 1925 and 1926 as the pre-institute years, and 
those for 1929 and 1930 as the post-institute. years, it 
would appear that the increase in the later period of the 
net earnings of the refiners was less than one-half of one 
per cent. Accordingly they reach the conclusion that 
their activities did not actually restrain, or tend to re-
strain, effective competition.

But we are not left to inferences from trends of prices 
and profits. The “basic agreement” cannot be divorced 
from the steps taken to make it effective, and the require-
ments of the Institute must be viewed in the light of the 
particular opportunities which they cut off or curtailed. 
The crucial question—whether, in the ostensible effort to 
prevent unfair competition, the resources of fair competi-
tion have been impaired—is presented not abstractly 
but in connection with various concrete restrictions to 
which the decree below was addressed.

2. Supplementary restrictions.—The requirements and 
practices designed to support the basic agreement, and 
which the trial court condemned, relate to the employ-
ment of brokers and warehousemen, transportation, con-
signment points, long-term contracts, quantity discounts 
and other contract terms and conditions, and to the with-
holding of statistical information.
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(a) Brokers and warehousemen.—Most of defendants’ 
sales are negotiated through brokers who receive their 
commissions from the refiners. The court found that 
prior to the Institute, a broker and a warehouseman 
“were frequently one,” and might also be “a merchant or 
other sugar user”; that concerns which thus combined 
distribution functions frequently performed a valuable 
service to the industry; that defendants required an elec-
tion of but one of these activities and the complete cessa-
tion of each of the others; that defendants made and rig-
orously enforced an agreement that refiners should refuse 
to deal with a broker, warehouseman or customer who 
acted directly or indirectly for any of them, or for any 
other sugar interest, “in other than the one elected 
capacity”; that each refiner submitted to the Institute 
lists of its brokers and warehouses which were then cir-
culated among the refiners, and those disqualified were 
dropped from the lists; that this policy was carried out 
in a harsh and arbitrary manner without regard to the 
effect upon third parties; that the commissions to be 
paid brokers were agreed upon, but there was no substan-
tial evidence that the commissions were not fair, the 
object being to prevent a growing competition in bidding 
for brokers’ services; that defendants agreed that they 
would not deal with any broker or warehouseman who 
did not sign a contract according to a form recommended 
by the Institute; that the warehouse agreement provided 
that if the warehouseman granted any concession or re-
bate, secret or otherwise, to any customer without grant-
ing it to all, an equal amount should be forfeited to the 
employing refiner; that the brokers’ agreement prohibited 
concessions and imposed an obligation to uphold the In-
stitute’s code and its interpretations. This course of 
dealing, the court held, unreasonably restrained trade.

Defendants urge that the broker is the refiner’s agent 
to sell to customers and the warehouseman is the refiner’s
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agent for storage and delivery; that these agents act as a 
check on each other; that the refiners’ concerted adoption 
of the principle against storing in customers’ and brokers’ 
warehouses was essential both to prevent discrimination 
among customers and to avoid impositions and frauds 
upon the refiners; that if the warehouseman is himself 
the purchaser of the sugar, the refiner is deprived of his 
independence and disinterestedness and the purchaser has 
control of the sugar with thei power of withdrawing it at 
will and reporting that withdrawal at his pleasure; that 
similarly storage with brokers facilitated fraudulent prac-
tices, and that where the warehouseman and the broker 
were the same, neither was under any supervision and the 
broker-warehouseman could do practically what he 
pleased with the refiner’s property and business.

To a considerable degree the court recognized the force 
of these contentions. The court found that a combina-
tion of distribution functions facilitated secret conces-
sions, difficult of detection, and created opportunities for 
double dealing. But, despite this, it had been common 
for refiners, before the Institute, to employ brokers and 
warehousemen engaged in other distribution functions, 
and that such arrangements from the refiners’ viewpoint 
were not infrequently entirely successful; and that con-
cerns in substantial numbers, which combined distribu-
tion functions, maintained entire good faith in their deal-
ings with the refiners. The court concluded that there 
was a definite possibility of lower prices to ultimate con-
sumers as a result of combination of functions, because 
the increased income thus made possible, even apart from 
advantages obtained through secret concessions and fraud-
ulent practices, gave opportunity “to outsell competitors 
who engage in only one occupation.” The most impor-
tant purpose of defendants, the court found, in com-
pelling the separation of occupations was to aid in pre-
serving “the uniformity of price structure,” which would
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otherwise be threatened. The court deemed it reason-
ably certain that defendants could have secured adequate 
protection against illicit practices by means far less dras-
tic, that is, through investigations, inspections, and pub-
licity for which the Institute had unlimited resources.

The finding of purpose and of the adequacy of alter-
native measures is sharply contested. But, while the 
parties present their respective views as to the details of 
evidence, there is no room for doubt as to the nature and 
effect of the restrictions actually imposed through the 
Institute. The findings of the court as to agreement and 
practice are fully supported.

(b.) Transportation.—The custom of the trade was to 
quote sugar f. o. b. refinery. Since the price was usually 
the same or varied but slightly, individual refiners sold 
in areas enjoying lower freight rates from other refineries 
by paying or absorbing part of the transportation charges. 
That is, the refiner added to the refinery price the amount 
of his “ruling freight basis” or “freight application,” 
which was the amount the customer was to pay as dis-
tinguished from the actual cost of the transportation. 
The freight situation was complicated by the existence 
of differential routes, involving all-water or a combina-
tion of water and rail transportation. Traditionally in 
the industry, refiners’ freight applications on sugar de-
livered at Great Lakes ports openly broke down during 
the season of open navigation to the Philadelphia lake 
and rail rate, and during 1926 and 1927 the freight appli-
cation on sugar sold in the Warrior River area (Alabama, 
Tennessee, Kentucky and parts of Indiana) had openly 
broken down to New Orleans barge rates, regardless of 
the way in which the sugar actually moved. The areas 
affected by these breakdowns were of vital importance, 
as competition there was especially keen.

In the effort to prevent the “sale” of transportation be-
low “cost,” the Code of Ethics, paragraph 3 (c), con-
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demned “The use of differential rates on consignments, 
or otherwise than on direct shipments over differential 
routes at customers’ request.” This policy was ampli-
fied by an interpretation. The trial court found that but 
“slight effort was made to enforce Code 3 (c) after the 
summer of 1928,” that it “was abandoned at least by 
the fall of 1929 and probably much earlier,” and that the 
code interpretation was finally rescinded in September, 
1930.

The court found that the transportation problems in 
the Great Lakes and Warrior River areas were finally 
solved by a system of delivered prices, with denial of the 
privilege of purchasing f. o. b. refinery. The court did 
not find that there was an agreement in introducing the 
delivered prices, but did find that defendants “agreed to 
maintain and concertedly maintained the system of de-
livered prices” in both the areas above mentioned; also 
that through the Institute defendants “concertedly po-
liced delivered prices and investigated alleged departures 
therefrom”; and that these prices were “patently unrea-
sonable.” Defendants vigorously deny that delivered 
prices were either introduced or maintained through any 
concert of action. They submit that the evidence not 
only does not warrant that finding, but shows affirma-
tively that delivered prices were introduced independ-
ently by individual refiners and resulted solely from un-
restrained competition-

As the court said in its opinion, the controversy was 
chiefly about what defendants had actually done during 
the Institute period, and the facts were frequently “bit-
terly disputed.” We need not discuss the rival conten-
tions. The court found that defendants’ “adoption of 
Code 3 (c), their actions pursuant thereto, and their con-
certed maintenance of delivered prices constituted undue 
and unreasonable restraint of trade.” Defendants have 
waived their assignment of error as to this finding in
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order to reduce the issues presented on this appeal. And 
defendants have also waived their assignments of error 
as to the provisions in the decree enjoining concerted 
action in “Determining transportation charges or freight 
applications to be collected from customers, or limiting 
freight absorptions” and in “Selling only on delivered 
prices or on any system of delivered prices, including 
zone prices, or refusing to sell f. o. b. refinery.”

Questions are presented with respect to miscellaneous 
“transportation activities.” They relate to defendants’ 
agreement to prevent transiting and diversion by custom-
ers when these would defeat freight applications; to 
concerted action in obtaining an agreement from trans-
portation companies operating on the New York State 
Barge Canal that they would carry sugar only on the 
basis of openly announced rates and terms from which 
they would not deviate without open announcement; to 
recommendations of the Institute, concertedly observed, 
that none of the members should ship sugar on his own 
account by private charter except when the charter was 
arranged directly between refiner and carrier and refiner 
was satisfied that no broker, buyer or warehouseman was 
participating in the rate, and that the terms of every 
such private charter should be submitted to the scrutiny 
of the executive secretary of the Institute; to defendants’ 
concerted refusal to participate in pool shipments, with 
sugar shipped on their own account, in order to aid cus-
tomers in making up the required minima for cargo or 
carload rates; and to defendants’ agreement “to use only 
trucking concerns not affiliated with any buyer, broker, 
or warehouse and then only under non-rebating con-
tracts.” The court found that defendants’ action went 
further than was necessary to prevent secret rebating 
and amounted to unreasonable restraints. We see no rea-
son for disturbing the findings on these subjects.

(c) Consignment points.—Prior to 1925, the refiners 
maintained, on their respective accounts, stocks at
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a few strategic points from which sugar was distributed 
to the surrounding areas. During the period 1925 to 
1927, refiners placed stocks at numerous points solely for 
the local trade. Defendants regarded this increase as an 
outstanding evil and made a concerted effort to bring 
about reductions. To this end the Institute obtained 
the cooperation of the Domestic Sugar Bureau and other 
non-members. In recommending consignment points in 
the South, ports of entry like reconsignment points were 
separately classified, and Wilmington, North Carolina, 
was eliminated.

Defendants insist that the expense involved in main-
taining an excessive number of consignment points was 
an economic waste without any substantial compensating 
advantage to the consuming public, and that the effort 
at reduction was a legitimate function of the Institute. 
The economic questions were fully considered by the trial 
court which found that the refiners’ consignment service 
“was valuable and beneficial to substantial elements in 
the trade”; that limitation of ports of entry was more 
serious than elimination of ordinary consignment points 
insofar as it shut a competitor out of a particular terri-
tory; that while the cost of increased consignment points 
might well be reflected in a higher general basis price, 
there was no assurance that the savings through some re-
ductions would be passed on to consumers generally; 
that the result in either case was “largely speculative”; 
that communities eliminated as consignment points “suf-
fered as against neighboring ones” because of the advan-
tage accruing to the latter; and that there were also elim-
inated from distributing agencies one type of jobber 
called the “desk jobber” who was able to do business 
without any stock of his own. In summary, the court 
found that defendants’ “concerted conduct with respect 
to elimination and reduction of consignment points, re-
consignment points and ports of entry” unreasonably re-
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strained trade. The controlling facts are established, and 
the question again is one of justification.

(d) Various contract terms and conditions.—One 
question relates to “long term contracts” that is, those 
permitting the buyer to take delivery more than thirty 
days after date. Prior to the World War, thirty day 
contracts were customary for all except manufacturers 
who were granted sixty days. While there was no defi-
nite practice after the war, long term contracts were 
not infrequent. They were granted by California re-
finers to Pacific Coast canners. The court found that 
long term contracts had “a real economic value to refiner 
and to consumer”; that some of them tend to bring about 
greater evenness of production through the year, thus 
effectuating economies and enabling manufacturers 
promptly to know the cost of this element of their 
finished products.

Defendants contest the finding of the court that they 
engaged in concerted action “in prohibiting all long term 
contracts,” and assert that “they never have had and 
do not now have any desire to prohibit them.” Hence, 
they add, the court’s injunction against such action “does 
not disturb them.” But they object to the finding that 
concerted action in insisting upon open announcement 
in advance of entering into such contracts was without 
justification. This, as defendants say, is but a condem-
nation of a particular application of their basic principle 
that sugar should be sold only upon open prices and 
terms without discrimination. In the view of the trial 
court, this application is an illustration of its point that 
an obligation to adhere to such advance announcements 
“would tend to prevent many entirely fair contracts.” 
Of similar import is the finding that defendants were not 
justified in acting concertedly to determine whether and 
to what extent “the rigid enforcement of the thirty day 
contract” should be relaxed.

43927 °—36------ 38
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Another question which has received extended consid-
eration is that of “quantity discounts.” Prior to the In-
stitute, there was no systematic practice in this respect. 
The majority of discounts were given to the large buyer 
but they were often granted to the smaller buyer as 
well, and the amount of the discount “bore little relation 
to the amount of the purchases or the method of taking 
delivery.” This, the court found, was the natural re-
sult of the “secret concession system” which had pre-
vailed. Carrying out its policy as to discriminations, the 
Institute condemned “as unbusinesslike, uneconomic and 
unsound, concessions made to purchasers on the basis of 
quantity purchased.” The court found that this agree-
ment and the practice under it prohibited not only “un-
systematic and secret quantity discounts,” but also dis-
counts “systematically graded according to quantity.” 
The court examined defendants’ contention that quantity 
discounts would effect no economies. If, said the court, 
the facts were as defendants insisted, the question would 
arise whether such a concerted restraint was reasonable. 
But the court considered the actual facts to be “entirely 
inconsistent with defendants’ position.” As to direct 
costs, the court found that the refiners got no discount 
for quantity purchases of raws, which constitute about 
80 per cent, of the cost of refined; that quantity sales 
effected no appreciable direct savings in manufacturing 
costs and no savings in brokerage; but that in sales to 
those who could take deliveries in carload lots direct from 
the refinery, there were substantial savings “in delivery, 
storage, bookkeeping and other incidental expenses.” 
And as to indirect costs, the court found that sales which 
distribute production more evenly through the year effect 
substantial savings to the refiners and that the demand 
for sugar is elastic, so that encouragement of large sales 
through quantity discounts might reasonably be expected 
to build up total production and thus effect economies.
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Also that a quantity discount to wholesalers selling to 
manufacturers as well as to manufacturers buying di-
rectly from refiners, might well result in a substantial 
increase in sugar consumption.

Defendants contest these economic conclusions. But 
we are not convinced that the findings are contrary to 
the evidence. Moreover, the limited provision of the 
decree should be regarded. In this relation, the decree 
enjoins defendants from concerted action in “Preventing, 
restraining or refusing to grant quantity or other dis-
counts where such discounts reflect, effect, or result in 
economies to refiners either in direct or indirect costs.”

With a single exception, defendants do not ask the 
court to review the findings with respect to credit 
arrangements known as “the four payment plan,” “split 
billing” and “cash discount”; or as to “price guarantee” 
and “second hand sugar or resales.” They say that in 
each case questions of fact alone are raised and they 
disclaim having taken, or having any desire to take, any 
action with respect to these subjects which is enjoined by 
the decree. The exception refers to the practice of “re-
quiring buyers to elect and specify at the time of enter-
ing contract, without privilege of change, the prices 
and/or terms in cases where the refiner had more than one 
price or different terms in different or the same territor-
ies.” This restriction is defended as a necessary corollary 
of the principle of open prices and terms without dis-
crimination, and the question is as to the legality of the 
restraint in the application of that principle.

Other questions concern practices in relation to “dam-
aged sugar and frozen stocks,” “tolling,” “used bag allow-
ances,” and “private brands.” The court found that the 
restraints imposed in these matters were unreasonable. 
They appear to be of minor importance and we think it 
unnecessary to state the particular facts.
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(e) Statistical information.—Some statistical informa-
tion collected by the Institute was supplied only to its 
members; some was supplied as well to representatives 
of offshore refiners. The data disseminated by the Insti-
tute to the purchasing trade consisted of weekly statistics 
as to the total melt (production) and total deliveries, 
and monthly statistics of total deliveries, of all sugar, 
divided so as to show the amount of domestic cane, im-
ported cane, and beet sugar delivered during the period. 
These statistics were widely distributed through news 
agencies, banks and brokers. The total refined stocks 
on hand could be computed by subtracting from the total 
melt of each week the total deliveries. During recent 
years when refined stocks were greatly increasing, defend-
ants continued to supply to the trade weekly statistics on 
melt and deliveries from which the trade could readily 
calculate the increase. Data as to the capacity of the sev-
eral refiners were available to the public in substantially 
similar form to that obtained by the Institute. It also 
appeared that in May, 1931, after the present suit was 
begun, statistics were released to the trade showing the 
total consumption of cane, beet, foreign and insular re-
fined sugar by States, for the years 1928, 1929 and 1930, 
together with figures showing the per capita consumption 
of each State during the same years.

The trial court found that none of the other statistics 
supplied to members or offshore refiners were available 
except through the Institute and none were supplied or 
available to the trade. What the court considered to 
be “vital data” relating to production and deliveries of 
individual refiners, to deliveries by States, to deliveries 
by States by all the important differential routes, to con-
signed and in-transit stocks for the several States, “which 
would have illuminated the situation in the several trade 
areas where the competitive set-ups differed widely,” 
were withheld from purchasers. The court concluded
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that, by collecting and circulating only among themselves 
that information, defendants obtained an unfair advan-
tage with respect to purchasers and effected an unrea-
sonable restraint.

The court took the view that the statistics relating to 
total production, total deliveries, and calculable stocks, 
which defendants did make available, could have had 
only limited significance for the individual purchaser and 
were even likely to mislead him. Such information re-
flected only the general situation for the country as a 
whole and for all refiners. Defendants challenge this crit-
icism and emphasize the value of the information they 
gave. And with respect to the statistics not dissemi-
nated, they say that it did not appear how buyers were 
prejudiced and that the sole reason that the information 
was not published was “because the refiners had no rea-
son to believe that the buyers wanted it.” We cannot 
say, however, that the finding of the trial court, in con-
nection with its exhaustive examination of conditions in*  
the trade, is without adequate support. We shall pres-
ently consider the criticism from a legal standpoint of 
the breadth of the provision in the decree relating to the 
duty of dissemination.

Fourth.—The application of the Anti-Trust Act and 
the provisions of the decree.—The restrictions imposed 
by the Sherman Act are not mechanical itr artificial. 
We have repeatedly said that they set upche essential 
standard of reasonableness. Standard Oil v. United 
States, 221 U. S. 1; United States v. Amfafpn Tobacco 
Co., 221 U. S. 106. They are aimed at contracts and com-
binations which “by reason of intent or the inherent na-
ture of the contemplated acts, prejudice the public inter-
ests by unduly restraining competition or unduly ob-
structing the course of trade.” Nash v. United States, 229 
U. S. 373, 376; United States v. Linseed Oil Co., 262 
U. S. 371, 388, 389. Designed to frustrate unreasonable
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restraints, they do not prevent the adoption of reason-
able means to protect interstate commerce from destruc-
tive or injurious practices and to promote competition 
upon a sound basis. Voluntary action to end abuses and 
to foster fair competitive opportunities in the public in-
terest may be more effective than legal processes. And co-
operative endeavor may appropriately have wider objec-
tives than merely the removal of evils which are infractions 
of positive law. Nor does the fact that the correction of 
abuses may tend to stabilize a business, or to produce 
fairer price levels, require that abuses should go uncor-
rected or that an effort to correct them should for that 
reason alone be stamped as an unreasonable restraint of 
trade. Accordingly we have held that a cooperative en-
terprise otherwise free from objection, which carries with 
it no monopolistic menace, is not to be condemned as an 
undue restraint merely because it may effect a change 
in market conditions where the change would be in miti-
gation of recognized evils and would not impair, but 
rather foster, fair competitive opportunities. Appala-
chian Coals v. United States, 288 U. S. 344, 373, 374. 
Further, fhe dissemination of information is normally 
an aid to commerce. As free competition means a free 
and open njarket among both buyers and sellers, compe-
tition does not become less free merely because of the 
distribution^ knowledge of the essential factors entering 
into comn^lBial transactions. The natural effect of the 
acquisition, e the wider and more scientific knowledge 
of business col^ditions  ̂on the minds of those engaged in 
commerce, and the consequent stabilizing of production 
and price, Qannot be said to be an unreasonable restraint 
or in any respect unlawful. Maple Flooring Assn. N. 
United States, 268 U. S. 563, 582, 583. In that case, we 
decided that trade associations which openly and fairly 
gather and disseminate information as to the cost of their
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product, the volume of production, the actual price which 
the product has brought in past transactions, stocks of 
merchandise on hand, approximate costs of transporta-
tion, without reaching or attempting to reach an agree-
ment or concerted action with respect to prices or produc-
tion or restraining competition, do not fall under the 
interdiction of the Act. Id., p. 586. See, also, Cement 
Manufacturers Assn. v. United States, 268 U. S. 588, 
604, 606.

The freedom of concerted action to improve condi-
tions has an obvious limitation. The end does not justify 
illegal means. The endeavor to put a stop to illicit prac-
tices must not itself become illicit. As the statute draws 
the line at unreasonable restraints, a cooperative en-
deavor which transgresses that line cannot justify itself by 
pointing to evils afflicting the industry or to a laudable 
purpose to remove them. The decisions on which de-
fendants rely emphasize this limitation. In Chicago 
Board of Trade v. United States, 246 U. S. 231, the 
Court found the assailed rule to be a reasonable regula-
tion in a limited field. In the case of Appalachian Coals, 
supra, p. 375, the Court found that abundant competi-
tive opportunities would exist in all markets where de-
fendants’ coal was sold, and that nothing had been shown 
to warrant the conclusion that defendants’ plan would 
have an injurious effect upon competition in those mar-
kets. In Standard Oil Co. v. United States, 283 U. S. 
163, relating to contracts concerning patents for crack-
ing processes in producing gasoline, an examination of 
the transactions involved led to the conclusion “that no 
monopoly of any kind or restraint of interstate com-
merce” had been effected “either by means of the con-
tracts or in some other way.” Id., p. 179. And while 
the collection and dissemination of trade statistics are 
in themselves permissible and may be a useful adjunct of
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fair commerce, a combination to gather and supply in-
formation as a part of a plan to impose unwarrantable 
restrictions, as, for example, to curtail production and 
raise prices, has been condemned. American Column Co. 
v. United States, 257 U. S. 377, 411, 412; United States 
v. Linseed Oil Co., supra; Maple Flooring Assn. v. United 
States, supra, pp. 584, 585.

We have said that the Sherman Act, as a charter of 
freedom, has a generality and adaptability comparable to 
that found to be desirable in constitutional provisions. 
It does not go into detailed definitions. Thus in applying 
its broad prohibitions, each case demands a close scrutiny 
of its own facts. Questions of reasonableness are neces-
sarily questions of relation and degree. In the instant 
case, a fact of outstanding importance is the relative posi-
tion of defendants in the sugar industry. We have noted 
that the fifteen refiners, represented in the Institute, refine 
practically all the imported raw sugar processed in this 
country. They supply from 70 to 80 per cent, of the sugar 
consumed. Their refineries are in the East, South, and 
West, and their agreements and concerted action have a 
direct effect upon the entire sugar trade. While their prod-
uct competes with beet sugar and “offshore” sugar, the 
maintenance of fair competition between the defendants 
themselves in the sale of domestic refined sugar is mani-
festly of serious public concern. Another outstanding fact 
is that defendants’ product is a thoroughly standardized 
commodity. In their competition, price, rather than 
brand, is generally the vital consideration. The question 
of unreasonable restraint of competition thus relates in 
the main to competition in prices, terms and conditions 
of sales. The fact that, because sugar is a standardized 
commodity, there is a strong tendency to uniformity of 
price, makes it the more important that such opportuni-
ties as may exist for fair competition should not be im-
paired.
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Defendants point to the abuses which existed before 
they formed the Institute, and to their remedial efforts. 
But the controversy that emerges is not as to the abuses 
which admittedly existed, but whether defendants’ agree-
ment and requirements went too far and imposed unrea-
sonable restraints. After a hearing of extraordinary 
length, in which no pertinent fact was permitted to escape 
consideration, the trial court subjected the evidence to a 
thorough and acute analysis which has left but slight 
room for debate over matters of fact. Our examination 
of the record discloses no reason for overruling the court’s 
findings in any matter essential to our decision.

In determining the relief to be afforded, appropriate 
regard should be had to the special and historic practice 
of the sugar industry. The restraints, found to be unrea-
sonable, were the offspring of the basic agreement. The 
vice in that agreement was not in the mere open an-
nouncement of prices and terms in accordance with the 
custom of the trade. That practice which had grown out 
of the special character of the industry did not restrain 
competition. The trial court did not hold that practice 
to be illegal and we see no reason for condemning it. 
The unreasonable restraints which defendants imposed 
lay not in advance announcements, but in the steps 
taken to secure adherence, without deviation, to prices 
and terms thus announced. It was that concerted under-
taking which cut off opportunities for variation in the 
course of competition however fair and appropriate they 
might be. But, in ending that restraint, the beneficial 
and curative agency of publicity should not be unneces-
sarily hampered. The trial court left defendants free to 
provide for immediate publicity as to prices and terms in 
all closed transactions. We think that a limitation to 
that sort of publicity fails to take proper account of the 
practice of the trade in selling on “moves,” as already de-
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scribed, a practice in accordance with which the court 
found that “the great bulk of sugar always was and is 
purchased.” That custom involves advance announce-
ments, and it does not appear that arrangements merely 
to circulate or relay such announcements threaten com-
petitive opportunities. On the other hand, such pro-
vision for publicity may be helpful in promoting fair 
competition. If the requirement that there must be ad-
herence to prices and terms openly announced in advance 
is abrogated and the restraints which followed that re-
quirement are removed, the just interests of competition 
will be safeguarded and the trade will still be left with 
whatever advantage may be incidental to its established 
practice.

The decree.—The court below did not dissolve the 
Institute. The practices which had been found to con-
stitute unreasonable restraints were comprehensively 
enjoined. The injunction restrains defendants “individu-
ally and collectively, in connection with the sale, market-
ing, shipment, transportation, storage, distribution or 
delivery of refined sugar,” from engaging with one an-
other or with any competitor through any “program” in 
any of the activities separately described. The decree de-
fines “program” as “any agreement, understanding or 
concerted action, including, but without limiting the gen-
erality of the foregoing, any rule, policy or code provi-
sion or interpretation, concertedly adopted or main-
tained.”

Then follow forty-five specifications of prohibited ac-
tion. As to seventeen of these paragraphs, defendants 
have withdrawn their assignments of error.

Paragraphs one and two of the specifications enjoin 
the carrying out of the open price plan so far as it seeks 
to compel uniform terms, regardless of circumstances, and
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an adherence to prices, terms, etc. announced in advance. 
These paragraphs cover any agreement or concerted ac-
tion in

“1. Effectuating any general plan to give the same 
terms, conditions, or freight applications to customers, 
regardless of the varying circumstances of particular 
transactions or classes of transactions or regardless of the 
varying situation of particular refiners, distributors or 
customers or classes thereof;

“2. Selling only upon or adhering to prices, terms, con-
ditions or freight applications announced, reported or 
relayed in advance of sale or refraining from deviating 
therefrom.”

In view of those provisions, and of the other forty spec-
ified restrictions, we think that paragraphs three, four 
and five with respect to the reporting or relaying of in-
formation as to current or future prices should be elimi-
nated. These paragraphs are as follows:

“3. Effectuating any system for or systematically re-
porting to or among one another or competitors or to a 
common agency, information as to current or future 
prices, terms, conditions, or freight applications, or lists 
or schedules of the same;

“4. Relaying by or through The Sugar Institute, Inc., 
or any other common agency, information as to current 
or future prices, terms, conditions, or freight applications 
or any list or schedule of the same;

“5. Giving any prior notice of any change or contem-
plated change in prices, terms, conditions, or freight ap-
plications, or relaying, reporting or announcing any such 
change in advance thereof.”

Such reporting or relaying, as we have said, permits 
voluntary price announcements by individual refiners, in 
accordance with trade usage, to be circulated, and sub-
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ject to the restrictions imposed by the decree does not 
appear to involve any unreasonable restraint of compe-
tition.

Paragraph seven relates to the collection and dissem-
ination of statistical information, as follows:

“7. Effectuating any system of gathering and/or dis-
seminating statistical information regarding melt, sales, 
deliveries, stocks on hand, stocks on consignment, stocks 
in transit, volume of sugar moved by differential or other 
particular routes or types of routes, new business or any 
other statistical information of a similar character, wher-
ever and to the extent that said information is not made, 
or is not readily, fully and fairly available to the purchas-
ing and distributing trade.”

This provision was based upon the finding that “Per-
fect competition and defendants’ professed policy of fos-
tering such competition require that the purchasing trade 
as well as the sellers have the full, detailed information 
which defendants withheld.” That ruling has appropri-
ate reference to the statistical data which are specified 
in paragraph seven and to the withholding of which we 
have referred. In those data the purchasing and dis-
tributing trade have a legitimate interest. But it does not 
follow that the purchasing and distributing trade have 
such an interest in every detail of information which may 
be received by the Institute. Information may be re-
ceived in relation to the affairs of refiners which may 
rightly be treated as having a confidential character and 
in which distributors and purchasers have no proper in-
terest. To require, under the penalties of disobedience 
of the injunction, the dissemination of everything that 
the Institute may learn might well prejudice rather than 
serve the interests of fair competition and obstruct the 
useful and entirely lawful activities of the refiners.

In this view we think that the clause in paragraph 
seven “or any other statistical information of a similar
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character” should be eliminated. The preceding specifi-
cations as to melt, sales, deliveries, stocks on hand, on 
consignment, or in transit, and as to transportation and 
new business, appear to be adequate. The words “of a 
similar character” have no clearly defined meaning and 
would place the defendants under an equivocal restriction 
which may do more harm than good. With the removal 
of that clause and the placing of the word “and” before 
the words “new business,” paragraph seven is approved.

Following the provisions for injunction, the decree prop-
erly provides that jurisdiction is retained for the pur-
pose of “enforcing, enlarging or modifying” its terms. It 
is further provided that the injunction is without preju-
dice to application by any party for modification in order 
to permit the adoption of any “program” that may be 
permissible under “the National Industrial Recovery 
Act” of June 16, 1933, or the “Emergency Farm Relief 
Act” of May 12, 1933, or “any other present or future 
statutes of the United States.” This subdivision of the 
decree should be modified so as to refer simply to “any 
applicable Act of Congress.”

The decree is modified in the particulars above stated 
and, as thus modified, is affirmed.

Modified and affirmed.

Mr . Justice  Sutherl and  and Mr . Justice  Stone  took 
no part in the consideration and decision of this cause.
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McCAUGHN, COLLECTOR OF INTERNAL REVE-
NUE, v. REAL ESTATE LAND TITLE & TRUST 
CO. et  al , EXECUTORS.

CERTIORARI TO THE CIRCUIT COURT OF APPEALS FOR THE
THIRD CIRCUIT.

No. 629. Argued March 13, 1936.—Decided March 30, 1936.

A general verdict found by the District Court in an action at law, 
in which a jury trial has been waived, has the same effect as the 
verdict of a jury; an appellate court cannot pass upon the weight 
of the evidence. P. 608.

79 F. (2d) 602, reversed; 7 F. Supp. 742, affirmed.

Certi orari  * to review the reversal of a judgment for 
the above-named executors in an action to recover a tax.

Assistant Attorney General Jackson argued the cause, 
and Solicitor General Reed, Assistant Attorney General 
Morris, and Messrs. David E. Hudson, Sewall Key, and 
Carlton Fox filed a brief, for petitioner.

Mr. Franklin S. Edmonds for respondents.

By leave of Court, Messrs. Mansfield Ferry and Philip 
M. Payne filed a brief as amid curiae, urging affirmance 
of the decision of the Circuit Court of Appeals.

Per  Curiam .

On February 9, 1920, Malcolm MacFarlan, a physi-
cian of Philadelphia, Pennsylvania, made a transfer of 
real estate and securities, of the value of upwards of 
$670,000, in trust for the benefit of his children and their 
wives and descendants. He died on December 8, 1921. 
As his death occurred within two years after the trans-
fer, it fell within the terms of the statute creating a pre-

* See Table of Cases Reported in this volume.
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sumption that the transfer was made in contemplation of 
death. Revenue Act of 1921, c. 136, § 402 (c), 42 Stat. 
227, 277, 278. The remaining estate of the decedent, 
of which disposition was made by will (executed on the 
same day as the transfer in trust) was worth about $13,- 
000. The Commissioner of Internal Revenue included 
the property transferred as part of decedent’s gross 
estate, and demanded payment of an estate tax upon 
that basis. The payment was made, claim for refund 
was rejected, and this suit was brought by the executors 
of the decedent against the collector to recover the 
amount paid.

A jury was waived. After the evidence had been re-
ceived, both parties submitted requests for conclusions 
of law, and plaintiffs also requested special findings of 
fact. The court refused plaintiffs’ requests and affirmed 
certain conclusions of law requested by defendant, and 
plaintiffs were allowed exceptions.

Referring to decedent’s physical condition, the court 
said in its opinion that the evidence showed that at the 
time of the transfer decedent was seventy-eight years old, 
unusually vigorous and clear-minded and, except for a 
condition common in men of his age, in good health. The 
court said that the most that could be claimed for that 
evidence was that it established, and the court specifi-
cally found, that the transfer was not made “under any 
consciousness or belief or apprehension that death was 
imminent.” The substance of the court’s conclusion on 
all the evidence was that “the plaintiffs have failed to 
show that the motive that induced this transfer, what-
ever it was, was not of the sort which leads to testa-
mentary disposition, and, consequently have failed to 
meet the burden of proof placed upon them by the stat-
ute.” The court then found a general verdict in favor 
of the defendant and directed judgment accordingly. 
7 F. Supp. 742.
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The Circuit Court of Appeals reviewed the evidence, 
decided that the transfer was not made in contemplation 
of death, and reversed the judgment. 79 F. (2d) 602.

The principles governing the determination whether 
a gift inter vivos is made “in contemplation of death” are 
set forth in United States v. Wells, 283 U. S. 102, and 
need not be restated. The instant case is controlled by 
the established rules relating to appellate review in ac-
tions at law where a jury trial has been waived. R. S. 
649, 700 ; 28 U. S. C. 773, 875. Where a general verdict 
is found by the trial court, it has the same effect as the 
verdict of a jury. The appellate court cannot pass upon 
the weight of evidence. Norris v. Jackson, 9 Wall. 125, 
128; British Queen Mining Co. v. Baker Silver Mining 
Co., 139 U. S. 222; Lehnen v. Dickson, 148 U. S. 71, 73; 
St. Louis v. Western Union Telegraph Co., 166 U. S. 388; 
Law v. United States, 266 U. S. 494; Fleischmann Con-
struction Co. v. United States, 270 U. S. 349, 356, 357; 
Harvey Company n . Malley, 288 U. S. 415, 418, 419; 
Eastman Kodak Co. n . Gray, 292 U. S. 332, 336, 337.

Here, plaintiffs’ exceptions to the conclusions of law 
of the trial court, and to the refusal of the court to reach 
other conclusions as requested, raised no question save 
the one of law, whether the court’s verdict was wholly 
without evidence to sustain it. That question does not 
appear to be substantial. The ultimate question for 
the decision of the trial court was one of fact and its gen-
eral verdict was conclusive. The Circuit Court of Ap-
peals was without authority to weigh the evidence and 
to make its own findings.

The judgment of the Circuit Court of Appeals is re-
versed and that of the District Court is affirmed.

Reversed.
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CHANDLER, RECEIVER, v. PEKETZ.

CERTIORARI TO THE SUPREME COURT OF COLORADO.

No. 583. Argued March 4, 1936.—Decided March 30, 1936.

1. A judgment in Minnesota rendered upon application of the re-
ceiver of a Minnesota corporation and levying an assessment upon 
the stockholders pursuant to Minnesota Constitution, Art. 10, § 3, 
and Mason’s Minnesota Statutes, §§ 8025-8028, binds nonresident 
stockholders not served with process in Minnesota and must be 
given full faith and credit by the courts of the States of their 
residence in actions brought by the receiver to collect the assess-
ments. Bernheimer v. Converse, 206 U. S. 516, and other cases 
followed. P. 610.

2. Jurisdiction of a court in Minnesota in such a proceeding attaches 
when the petition of the receiver is filed in accordance with the 
Minnesota statute, and the resulting judgment of assessment can-
not be attacked collaterally for mere errors or procedural irregu-
larities. P. 611.

97 Colo. 268; 49 P. (2d) 425, reversed.

Certiorari , 296 U. S. 571, to review the affirmance of 
a judgment dismissing the complaint in an action by the 
receiver of a corporation to enforce an assessment against 
a stockholder.

Mr. Thomas Vennum, with whom Messrs. G. Dexter 
Blount, Harry 8. Silverstein, and Harold F. Collins were 
on the brief, for petitioner.

No appearance for respondent.

Mr. A. D. Quaintance, with whom Mr. E. B. Evans was 
on the brief, as amid curiae by leave of Court, in support 
of the judgment of the court below.

Per  Curiam .

By order of the District Court of the United States for 
the District of Minnesota, petitioner was appointed re-
ceiver of the Diamond Motor Parts Company, a Minne- 

43927°^—36------- 39
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sota corporation. In the same suit, on the receiver’s 
application, the court ordered an assessment of 100 per 
cent, upon the shares of stock of the corporation, in order 
to enforce the provisions of the Minnesota constitution 
and laws relating to the double liability of stockholders. 
Minn. Const., Art. 10, § 3; Mason’s Minn. Stat., §§ 8025- 
8028. The order was affirmed by the Circuit Court of 
Appeals. Saetre v. Chandler, 57 F. (2d) 951.

The receiver brought the present suit in the state court 
of Colorado against respondent John Peketz, a resident 
of that State and alleged to be a stockholder in the cor-
poration. Respondent demurred to the complaint upon 
the ground that the action of the District Court in Min-
nesota wasi not binding upon him. The demurrer was 
sustained, the suit was dismissed, and the judgment was 
affirmed by the Supreme Court of Colorado against the 
contention of the receiver that full faith and credit had 
been denied to the order of assessment. Compare Han-
cock National Bank v. Farnum, 176 U. S. 640, 645. The 
state court held that since respondent was not served 
with process in Minnesota, the court ordering the assess-
ment acquired no jurisdiction over his person, and that 
the procedure provided by the laws of Minnesota in the 
interest of nonresident stockholders had not been followed. 
This Court granted certiorari.

The legislation of Minnesota with respect to the lia-
bility of stockholders has been reviewed and its consti-
tutional validity has been sustained by this Court. Bern- 
heimer v. Converse, 206 U. S. 516; Converse v. Hamilton, 
224 U. S. 243; Selig v. Hamilton, 234 U. S. 652, 660; 
Marin v. Augedahl, 247 U. S. 142. We have held that the 
Minnesota provisions constituted a reasonable regulation 
for enforcing the liability assumed by those who became 
stockholders in corporations organized under the laws of 
that State; that the order levying the assessment is made 
conclusive as to all matters relating to the amount and 
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propriety thereof, and the necessity therefor; that it is 
thus conclusive, although the stockholder may not have 
been a party to the suit in which it was made or notified 
that an assessment was contemplated, as the order is not 
in the nature of a personal judgment against him and 
he must be deemed, by virtue of his relation to the cor-
poration and the obligation assumed with respect to its 
debts, to be represented by it in the proceeding; and, fur-
ther, that one against whom the order of assessment is 
sought to be enforced is not precluded from showing that 
he is not a stockholder, or is hot the holder of as many 
shares as is alleged, or has a claim against the corpora-
tion which in law or in equity he is entitled to set off 
against the assessment, or has any other defense personal 
to himself.

These defenses respondent was entitled to assert in the 
suit brought against him by the receiver in Colorado. 
But the present question relates not to any such defense, 
as none was asserted, but to the binding quality of the 
order of assessment. The particulars of procedure in the 
Minnesota suit, which the court in Colorado found faulty, 
were these. The petition for assessment was filed by 
the receiver in the Minnesota suit on July 10, 1931. The 
proceeding was entertained and the court entered an or-
der setting the matter for hearing on August 31, 1931. 
Notice was mailed on July 25, 1931, to all stockholders, 
including respondent, the notice being sent to his ad-
dress at Denver. On August 18, 1931, the court in 
Minnesota made an order continuing the hearing to Sep-
tember 10, 1931. On August 19, 1931, notice of the hear-
ing on the adjourned date was mailed to each stock-
holder, including respondent. The state court in Colo-
rado took the view that the Minnesota statute required 
that the court in proceedings for an assessment shall 
“appoint a time for hearing, not less than thirty nor 
more than sixty days” after the order appointing the
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hearing, and that by reason of the adjournment the hear-
ing was not had within the time which the statute pre-
scribed. Another objection was that the Minnesota laws 
required the court in ordering an assessment to designate 
a period for payment, that is, that payment should be 
directed “within the time specified in such order.” Ma-
son’s Minn. Stat., supra. The order in question required 
the stockholders to pay the assessment “forthwith” and 
directed the receiver “forthwith” to institute suits to re-
cover the amounts assessed, with interest to run from 
thirty days after the date of the order.

The Court is of the opinion that neither of these 
objections go to the jurisdiction of the District Court in 
Minnesota in making the assessment. That jurisdiction 
attached when the petition of the receiver was filed in 
accordance with the statute. Neither the order for con-
tinuing the hearing, nor the provision directing payment, 
can properly be regarded as ousting that jurisdiction. 
Errors or procedural irregularities, if any, were subject 
to correction by the court itself or upon appeal, but af-
forded no warrant for collateral attack upon the order. 
Rose v. Himely, 4 Cranch 241, 278; Thompson v. Tolmie, 
2 Pet. 157, 163; Fauntleroy v. Lum, 210 U. S. 230, 234, 
235, 237; Briscoe v. District of Columbia, 221 U. S. 547, 
553, 554; Marin v. Augedahl, supra.

The judgment of the Supreme Court of Colorado is re-
versed and the cause is remanded for further proceed-
ings not inconsistent with this opinion.

Reversed.
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COMMONWEALTH TRUST COMPANY OF PITTS-
BURGH et  al . v. BRADFORD, RECEIVER.

CERTIORARI TO THE CIRCUIT COURT OF APPEALS FOR THE 
THIRD CIRCUIT.

No. 273. Argued February 5, 6, 1936.—Decided March 30, 1936.

1. The District Court has jurisdiction over suits by receivers of 
national banks. 28 U. S. C., § 41 (1) and (16). P. 617.

2. A suit by a receiver of a national bank to determine his right of 
participation as cestui que trust in a trust originally set up and 
administered by the bank but turned over, with the receiver’s 
consent, to a successor trustee appointed by a state court, is a 
suit within the equity jurisdiction of the federal court.' P. 618.

3. Its jurisdiction having been invoked in such a suit, it is the duty 
of the federal court to determine the issues involved. Id.

4. Such a suit is not in rem; the decree sought determines the right 
of the receiver against the trustee, but does not interfere with the 
trustee’s possession or with the power of the state court to order 
distribution of assets, and its prosecution is not opposed to rules 
of comity. Pennsylvania v. Williams, 294 U. S. 176; and Penn 
General Casualty Co. v. Pennsylvania, 294 U. S. 189, distinguished. 
P. 619.

5. Property in the possession of a trustee is not in custodia legis, as 
is property in the possession of a receiver. P. 619.

78 F. (2d) 92, affirmed.

Certiorari , 296 U. S. 564, to review the question of 
jurisdiction and its appropriate exercise in a suit by the 
receiver of a national bank against a trustee appointed 
by a state court, to establish the rights of the plaintiff 
in the trust fund. The court below affirmed with modi-
fications the decree of the district court in favor of the 
receiver.

Mr. William A. Wilson, with whom Mr. W. Denning 
Stewart was on the brief, for petitioners.

Inasmuch as the subject matter of the suit was a trust 
fund, without an accounting no adjudication of the rights 
of the receiver of the bank against the fund being ad-
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ministered by the trustee of the state court is possible. 
Furthermore, the proceeding in the District Court con-
stituted an interference with the possession and control 
of the res in the custody of the Orphans’ Court. Kline v. 
Burke Construction Co., 260 U. S. 226; Lion Bonding & 
Surety Co. v. Karatz, 262 U. S. 77.

As the trust res was in the prior custody of the state 
court, the District Court was without jurisdiction to order 
an accounting. Waterman v. Canal Louisiana Bank, 215 
U. S. 33; Byers v. McAuley, 149 U. S. 608.

When the state court took jurisdiction of the res and 
the actual possession of it had passed into the hands of 
its officer, the state court thereby acquired the power 
to determine all controversies relating to the collection, 
distribution and status of claims against the property. 
Wabash R. Co. v. Adelbert College, 208 U. S. 609, 611.

What the bank did was voluntarily to pay interest to 
the participants in the pool, which it is not entitled to 
recover back. Trust Co. v. Ricketts, 75 F. (2d) 309. 
The bank was not a creditor of the mortgage pool fund, 
because that fund is not a legal entity. An estate or a 
fund has no legal status. Hess v. Reynolds, 113 U. S. 73. 
A trust relationship does not create the relationship of 
debtor and creditor. Bryan v. Welch, 74 F. (2d) 964, 
970. The remedy of a cestui que trust is in equity.

If the decree in the case at bar is res judicata, then the 
liquidation of the mortgage pool and the plan of distri-
bution thereof by the Orphans’ Court, which has posses-
sion of it, has been, in part at least, interfered with by the 
decree of the federal court. Riehle v. Margolies, 279 
U. S. 218, 222.

If the respondent was aggrieved by the orders of the 
state court he was bound to seek his redress in the state 
court. Grant v. Buckner, 172 U. S. 232, 238.

The necessity of an accounting was inherent in the case 
as presented by the bill. As there was nothing in the
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bill, except matters of accounting arising out of a trust 
res, which the state court had within its custody, the 
District Court had no jurisdiction to entertain the bill. 
Byers v. McAuley, 149 U. S. 608, distinguished.

Comity required a dismissal of the suit. Pennsylvania 
v. Williams, 294 U. S. 176; Penn General Casualty Co. v. 
Pennsylvania, 294 U. S. 189.

The proceeding was fatally defective for want of in-
dispensable parties.

The four individual defendants are not representatives 
of a class, and they do not represent the four hundred 
trust participants in the mortgage pool, nor can the in-
terests of all the trust estate participants be presumed 
to be the same.

Messrs. John G. Frazer and George P. Barse, with 
whom Mr. Robert L. Kirkpatrick was on the brief, for re-
spondent.

Mr . Just ice  Mc Reynolds  delivered the opinion of the 
Court.

The order granting this certiorari limited our considera-
tion “to the question of jurisdiction and its appropriate 
exercise.”

The facts, not in serious dispute, were fully set out 
by the Circuit Court of Appeals. It will suffice now to 
restate those bearing particularly on the points for 
decision.

The Trust Department of The Bank of Pittsburgh 
National Association—The Bank—acquired real estate 
mortgages and held them in a pool apart from other 
assets. It sold participation shares therein to sundry 
customers and issued appropriate certificates. Interest 
on the mortgages, when collected, was distributed to 
these, as agreed. Difficulties arose; many debtors de-
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faulted; and, to meet the demands of certificate holders, 
The Bank advanced $40,000.

In September, 1931 The Bank failed; the Comptroller 
of the Currency appointed first Thomas, then Atwood, 
and finally respondent Bradford, as Receiver to wind up 
its affairs. Desiring to relinquish control of the mort-
gage pool, the Receiver consented to the appointment 
by the Orphans’ Court of petitioner, Commonwealth 
Trust Co., as successor trustee for the pool assets, and de-
livered all of them to it. The face value of mortgages 
so delivered exceeded the total outstanding certificates 
by $291,000.

The Orphans’ Court authorized the trustee to distrib-
ute among certificate holders funds collected from mort-
gage debtors, but nothing went to the Receiver of The 
Bank, “the Court directing that payments to him be 
suspended pending a judicial determination of” his rights 
“to participate in such distribution.”

Thereupon, the Receiver instituted these equity pro-
ceedings in the United States District Court. The Com-
monwealth Trust Co., as trustee, and four certificate 
holders were made defendants. The prayer of the bill 
asked an adjudication of the Receiver’s right to be paid 
the excess of the mortgage debts over outstanding cer-
tificates ($291,000) from assets of the pool; also his privi-
lege to receive therefrom the amount advanced by The 
Bank ($40,000) on account of agreed interest upon the 
certificates; and for general relief.

The District Court granted relief as prayed. The Cir-
cuit Court of Appeals held that the bill stated a cause in 
equity within the jurisdiction of the trial court and, with 
certain modifications, affirmed its decree. As so modified 
and finally approved, this provides:—

1. That there is due and payable to the plaintiff, Avery 
J. Bradford, Receiver of The Bank of Pittsburgh Na-
tional Association, out of interest moneys collected and 
to be collected by the Commonwealth Trust Company
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as Trustee of the mortgage pool formerly held by The 
Bank of Pittsburgh National Association from mortgages 
in said mortgage pool, the sum of $40,213.58 advanced 
to the mortgage pool by The Bank of Pittsburgh National 
Association.

2. That the plaintiff, Avery J. Bradford, Receiver of 
The Bank of Pittsburgh National Association, is a par-
ticipant and cestui que trust to the amount of $291,- 
020.45 in the mortgage pool formerly administered by 
The Bank of Pittsburgh National Association and now 
being administered by the defendant, Commonwealth 
Trust Company as Trustee.

3. That there is now due and payable from the defend-
ant, Commonwealth Trust Company, Trustee as afore-
said, to Avery J. Bradford, Receiver of The Bank of 
Pittsburgh National Association, the sum of $26,191.84, 
being the amount withheld from said Receiver under 
previous distributions to participants other than said Re-
ceiver on account of principal, and the sum of $29,225.26, 
being the amount withheld from said Receiver under pre-
vious distributions to participants other than said Re-
ceiver on account of income and the sum of $1,254.84, 
being the interest earned and collected by the Common-
wealth Trust Company, Trustee as aforesaid, on the 
amounts withheld from said Receiver.

4. That this court retain jurisdiction of this cause for 
the purpose of making such other orders and decrees, if 
any, as may become necessary.

5. The claims established in paragraphs 1 and 3 shall 
have priority of payment over any future distribution of 
assets to participants in the pool.

Petitioners do not deny that ordinarily District Courts 
of the United States have original jurisdiction of suits by 
Receivers of National Banks; Title 28, U. S. C. 41 (1 and 
16) ; Gibson v. Peters, 150 U. S. 342, 344; In re Chetwood, 
165 U. S. 443, 458; United States v. Weitzel, 246 U. S. 
533, 541 ; and that the parties were before the trial court.
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But they maintain the cause stated by the bill was not 
one cognizable in equity, since the subject matter was a 
fund held by a trustee under appointment of the state 
court against which no adjudication was possible in the 
absence of an accounting—the necessity of this was in-
herent in the cause as presented. Also, that to enforce 
the remedy sought would necessarily interfere with 
possession and control of the res in the custody of the 
Orphans’ Court. And further, that under the rule of 
comity approved in Pennsylvania v. Williams, 294 U. S. 
176 and Penn General Casualty Co. v. Pennsylvania, 294 
U. S. 189, the trial court should have dismissed the pro-
ceedings.

The original bill revealed that the Receiver had been 
denied participation as a cestui que trust in the assets 
held by petitioner Trust Company, and asked an adjudi-
cation of his rights therein. He did not seek direct inter-
ference with possession or control of the assets; he prayed 
that his right to partake thereof be determined. The 
claim was an equitable one, within the ordinary jurisdic-
tion of the chancellor. “In all cases in which an action 
of account would be the proper remedy at law, and in all 
cases where a trustee is a party, the jurisdiction of a court 
of equity is undoubted; it is the appropriate tribunal.” 
Fowle v. Lawrason’s Executor, 5 Peters 495, 503; Clews 
v. Jamieson, 182 U. S. 461, 479-480; Alexander v. Hill-
man, 296 U. S. 222.

Jurisdiction having been properly invoked, it became 
the duty of the trial court to determine the issues, unless 
required by rules based on comity to relegate the com-
plainant to the state court. This may not be done except 
in special and peculiar circumstances not revealed, we 
think, by the present record. McClellan v. Carland, 217 
U. S. 268, 281, held—

“It, therefore, appeared upon the record presented to 
the Circuit Court of Appeals that the Circuit Court had
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practically abandoned its jurisdiction over a case of which 
it had cognizance, and turned the matter over for adjudi-
cation to the state court. This, it has been steadily held, 
a federal court may not do. Chicot County v. Sherwood, 
148 U. S. 529, 534.”
See also Kline v. Burke Construction Co., 260 U. S. 226, 
234.

The trust here involved was created by The Bank’s 
voluntary action, not by the Orphans’ Court. Whatever 
control the latter possessed resulted solely from appoint-
ment of the successor trustee and, for present purposes, 
did not materially differ from that exercised by probate 
courts over such fiduciaries as guardians, administrators, 
executors, etc. The jurisdiction of federal courts to en-
tertain suits against the latter is clear, when instituted in 
order to determine the validity of claims against the es-
tate or claimants’ interests therein. Such proceedings 
are not in rem; they seek only to establish rights; judg-
ments therein do not deal with the property and order 
distribution; they adjudicate questions which precede 
distribution. Byers v. McAuley, 149 U. S. 608, 620; Se-
curity Trust Co. v. Black River National Bank, 187 U. S. 
211, 227; Waterman v. Canal-Louisiana Bank <& Trust 
Co., 215 U. S. 33, 43; Riehle v. Margolies, 279 U. S. 218, 
223; Harrison v. Moncravie, 264 Fed. 776, 779. Property 
in its (the trustee’s) posession is not in custodia legis as 
in case of receivers. Hinkley v. Art Students’ League, 37 
F. (2d) 225, 226; Appeal of Hall, 112 Pa. 42, 54; 3 Atl. 
783; Strouse v. Lawrence, 160 Pa. 421, 425; 28 Atl. 930; 
Goodwin n . Colwell, 213 Pa. 614, 616; 63 Atl. 363; Nevitt 
v. Woodburn, 190 Ill. 283, 289; 60 N. E. 500.

The trial court properly exercised the jurisdiction which 
it acquired. The doctrine approved in Pennsylvania v. 
Williams, and Penn General Casualty Co. v. Pennsyl-
vania, supra, is not applicable. In each of those cases we 
found conflict between the federal court and authorities
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of the State concerning liquidation of the business and 
assets of an insolvent local corporation. The question 
was whether, under the peculiar circumstances disclosed, 
the federal court should retain jurisdiction; its power 
generally to render judgment in personam against fidu-
ciaries appointed by state courts was expressly recog-
nized. Here there are no extraordinary circumstances. 
As contemplated by Congress the Receiver sought an ad-
judication of his rights. The final decree produced no in-
terference with the trustee’s possession, nor with the 
power of the Orphans’ Court to order distribution of 
assets. The Receiver’s privilege to participate has been 
declared; only a judgment in personam was rendered.

Congress has empowered Receivers of National Banks 
to sue in federal courts; the obvious importance of per-
mitting them freely to do so cannot be disregarded.

All necessary parties were brought before the trial 
court. The claim to the contrary is without merit.

The challenged decree is

Affirmed.

GEORGIA RAILWAY & ELECTRIC CO. et  al . v . 
DECATUR.

APPEAL FROM THE SUPREME COURT OF GEORGIA.

No. 625. Argued March 9, 1936.—Decided March 30, 1936.

1. This Court reversed the judgment of a state court, at a former 
hearing, upon the ground that a statute of the State, as apparently 
construed by that court, deprived the complaining party of prop-
erty without due process of law; and by its mandate remanded 
the cause to the state court for further proceedings not inconsistent 
with this Court’s opinion. Held that the state court was not in-
hibited by the mandate from restating its construction of the 
statute so as to avoid the constitutional objection, and from en-
forcing the statute as thus explained. P. 628.
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2. A State may assess paving costs without regard to benefits, 
against street railroads occupying the streets paved, while others 
are assessed only on the basis of benefits. P. 624.

3. Constitutional objections must be properly presented to the state 
court as a basis for their review in this Court. P. 625.

181 Ga. 187; 182 S. E. 32, affirmed.

Appeal  from a decree sustaining a special paving as-
sessment against a street railway company. The case 
was here on a former appeal, 295 U. S. 165.

Mr. Walter T. Colquitt for appellants.
This Court has jurisdiction only over final decisions 

of the highest state court. Therefore, whatever was be-
fore this Court for decision and was considered, passed 
upon and decided, is final and conclusive, and becomes 
the law of the case.

No question, once considered and decided by this 
Court, can be reexamined at any subsequent stage of the 
same case.

A praecipe which directs the state court to proceed 
consistently with the opinion of this Court has the ef-
fect of making the opinion a part of the mandate, as 
though it had been therein set out at length.

A decision rendered by a majority of this Court is as 
effective as if all the Justices had concurred therein. A 
dissenting opinion merely shows that the questions 
therein discussed were before the Court and were con-
sidered and determined by the Court in the decision ren-
dered in the case.

The mandate of this Court directed “that the decree 
of the said Supreme Court [of Georgia] in this cause 
be, and the same is hereby reversed.” When, on the 
same record, the Supreme Court of Georgia rendered a 
judgment of affirmance, it did not comply with the 
mandate.

The opinion of this Court was that the Georgia assess-
ment statutes in question contemplate “the existence of
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benefits to the railway company as the basis for the as-
sessment.” This Court’s construction of said statutes 
is final and will not be altered, changed or reversed, in 
the same case, by this Court after the term in which its 
decision has been rendered.

When this Court adjudicates that a state statute has 
been construed by the highest court of the State in a cer-
tain way, the determination of such question is final and 
conclusive and the law of the case.

Police power is subject to constitutional limitations, 
and a party is entitled to a judicial hearing to determine 
whether or not it has been arbitrarily or unreasonably 
exercised.

In the previous litigation no claim was made by the 
municipality that appellants were estopped from con-
testing their liability therefor. No issue or claim of 
estoppel was raised or made by the municipality in the 
present litigation.

The municipality is judicially estopped from claiming 
an estoppel.

Appellants were given no hearing and no opportunity 
to be heard on the question of estoppel. The issue of 
estoppel was not raised by the pleadings. Under the 
due process clause of the Federal Constitution, appellants 
are entitled to a notice and a hearing on material issues.

Mr. James A. Branch, with whom Messrs. William 
Schley Howard and Scott Candler were on the brief, for 
appellee.

Mr . Just ice  Mc Reynolds  delivered the opinion of the 
Court.

April 29, 1935 (295 U. S. 165), we reversed the decree 
pronounced by the Supreme Court of Georgia in this 
cause, September 18, 1934 (179 Ga. 471; 176 S. E. 494), 
and sent it back for further proceedings not inconsistent
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with the accompanying opinion. That opinion discloses 
the circumstances of the litigation and our reasons for 
reversal.

After notice to the parties, the Supreme Court, with 
felicitous recognition of obligation to do nothing in con-
flict with the ruling here, again considered the original 
record. September 30, 1935, after disclaiming any pur-
pose theretofore to construe the pertinent state statutes 
as unhappily chosen words had led us to conclude, it 
announced their meaning and once more affirmed the de-
cree of the trial court. A second appeal gives us 
jurisdiction.

Appellants insist, first, that the decree presently chal-
lenged is not consistent with our opinion and mandate; 
and, second, that, if the Georgia statutes be construed 
and applied as finally ruled by her Supreme Court, they 
will be deprived of equal protection and due process of 
law, contrary to the Fourteenth Amendment.

As appears from our opinion of April 29, 1935, follow-
ing long established doctrine, we accepted the construc-
tion of the statutes placed upon them by the Supreme 
Court and decreed accordingly. Elmendorf v. Taylor, 10 
Wheat. 152, 159; Chicago, M., St. P. & P. R. Co. v. Risty, 
276 U. S- 567, 570. So regarded, they empowered the 
municipality to assess paving costs against the utility 
only upon the basis of benefits received. And, as ap-
pellants had been deprived of opportunity to show the 
absence of advantage, we held due process of law had 
been denied.

After the first decree was reversed and set aside, the 
cause went back for disposition by the Supreme Court. 
Our mandate restricted its powers in that regard so far 
as necessary to prevent conflict with rulings here, but 
not otherwise. Only federal questions were open for our 
determination. We accepted the construction placed 
upon the statutes by the Supreme Court and held that so
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to apply them would deprive appellants of a federal right. 
We suggested no interpretation of our own, and did not 
affirmatively indicate the further action to be taken. 
Schneider Granite Co. v. Gast Realty Co., 245 U. S. 288, 
291. The decree now under consideration is not in con-
flict with anything said or done by us. Appellants’ 
claim to the contrary is not well founded. Without ex-
ceeding the limitations prescribed, the Supreme Court 
reconsidered the cause, put its own construction upon the 
statutes, and adjudged accordingly.

In the circumstances disclosed by the record, will appel-
lants be deprived of the equal protection or due process 
of law if the state statutes, as finally interpreted, are 
applied to them?

Upon this point, counsel submit:—Under the statutes 
as construed, other parties would be subject to assessment 
by the municipality for the cost of paving only upon the 
basis of benefits; appellants would be liable without re-
gard thereto. Street railways are entitled to the same 
constitutional protection accorded to others. Also, that if 
the special assessment was product of the police or taxing 
power, the utility was entitled to a judicial hearing in 
respect of its unreasonable or arbitrary exercise.

Considering our declarations in Durham Public Service 
Co. v. Durham, 261 U. S. 149,154, that “There are obvious 
reasons for imposing peculiar obligations upon a railway 
in respect of streets occupied by its tracks,” we cannot 
say the Supreme Court erred in concluding there was no 
violation of the equal protection clause. Fort Smith 
Light Co. N. Paving District, 274 U. S. 387.

The power of the municipality to require a street rail-
way to pave streets used by it, without regard to benefits, 
is clear enough. Durham Public Service Co. v. Durham, 
supra; Southern Wisconsin Ry. Co. v. Madison, 240 U. S. 
457, 461. The court below recognized the general right
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to demand inquiry concerning arbitrary exercise of the 
taxing or police power, when adequately alleged. But it 
found that appellants had not set up that defense, except 
as implied in the claim that any assessment not based 
on benefits was arbitrary and unreasonable. The court, 
we think, correctly said—

“There is no question as to the regularity of the assess-
ment under the general law of the State, and the charter 
of the city as amended, and the ordinances duly enacted 
thereunder. It has already been determined that the 
paving was done and that the assessment therefor was 
made in conformity to the law. Payment therefor is 
undertaken to be avoided by the power company on 
the ground that the pavement was of no benefit to the 
company. It has been held by this court, in construing 
the law of the State in reference to street paving and cost 
thereof, that a street railway could not defend against 
the payment on the ground of no benefit.”

Appellants have failed to show deprivation of any 
federal right through denial of opportunity to rely upon 
an adequate defense, properly advanced. We need not, 
therefore, consider the conclusions of the Supreme Court 
concerning an estoppel.

The questioned decree must be
Affirmed.

43927°—36-------40
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BINGAMAN, COMMISSIONER OF REVENUE, et  al . 
v. GOLDEN EAGLE WESTERN LINES, INC.

APPEAL FROM THE DISTRICT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF NEW MEXICO.

No. 520. Argued March 5, 1936.—Decided March 30, 1936.

1. Upon the question whether a state gasoline tax is exacted as com-
pensation for use of the highways or is a general excise on the use 
of gasoline, the construction by the state supreme court controls in 
a federal court. P. 628.

2. Statutory provisions carried forward without material change into 
a new statute are continuations and not new enactments. Posadas 
v. National City Bank, 296 U. S. 497. P. 628.

3. As respects a carrier by motor vehicle engaged exclusively in inter-
state commerce, a State has no power to license and tax the 
importation and use of gasoline for operating the motors. P. 629.

14 F. Supp. 17, affirmed.

Appeal  from a decree of the three-judge District Court 
which enjoined appellants, state officers, from enforcing 
certain gasoline taxes and attendant penalties.

Messrs. J. R. Modrall and Quincy D. Adams, Assistant 
Attorneys General of New Mexico, with whom Mr. Frank 
H. Patton, Attorney General, was on the brief, for ap-
pellants.

Mr. Ivan Bowen, with whom Mr. E. R. Wright was on 
the brief, for appellee.

Mr . Justice  Sutherland  delivered the opinion of the 
Court.

Appellee, a corporation organized under the laws of 
Delaware, is a common carrier operating a line of busses 
over the public highways of several states, including New 
Mexico, its business being limited to interstate transpor-
tation. It does no intrastate business in New Mexico, 
and expressly disclaims any intention of doing any such
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business in the future. The busses are propelled by gaso-
line, which, so far as this case is concerned, is purchased 
in another state, placed in tanks attached to the busses, 
and transported and used exclusively in interstate com-
merce.

A statute of the state (Chapter 176, § 2, Session Laws 
of 1933) imposes “an excise tax of five cents (5$) per 
gallon upon the sale and use of all gasoline and motor 
fuel.” Section 3 of the act prohibits any “distributor” 
from importing, receiving, using, selling or distributing 
any motor fuel, unless such distributor is the holder of 
an uncancelled annual license issued by the state Comp-
troller. For the license a fee is exacted of $25 for each 
distribution station or place of business or agency. A 
“distributor,” as defined by § 1 of the act, includes a 
corporation consuming and using in the state any motor 
fuel purchased in and brought from another state. For 
failure to comply with the statute penalties are incurred. 
The effect of the statute is to compel a common carrier 
engaged exclusively in interstate transportation to pro-
cure a license as a “distributor” and pay an excise tax 
upon the use of motor fuel purchased in, and brought 
from, another state and used only in such transporta-
tion.

By an act, passed in 1931, Laws 1931, c. 31, provision 
is made for refunding taxes collected upon the purchase 
of gasoline in certain specified quantities and used for 
other purposes than the operation of motor vehicles upon 
the streets and highways of the state.

This suit was brought against appellants, state officers, 
to enjoin the threatened enforcement of the foregoing 
statutory provisions, together with the penal provisions 
connected therewith, on the ground, among others, that 
they constitute a regulation of interstate commerce in 
contravention of the commerce clause of the federal Con-
stitution. The case was heard by the lower court, con-



628 OCTOBER TERM, 1935.

Opinion of the Court. 297 U.S.

sisting of three judges as the federal law requires, and a 
decree entered in accordance with the prayer of the bill.

The case turns upon the question whether the pertinent 
statutory provisions exact a charge as compensation to 
the state for the use of its highways, or impose an excise 
tax for the use of an instrumentality of interstate com-
merce. If the former, the tax should be sustained; if the 
latter, it clearly contravenes the commerce clause and 
must be held bad. Helson and Randolph v. Kentucky, 
279 U. S. 245, and cases cited. The state supreme court 
has construed the provisions in Geo. E. Breece Lumber 
Co. v. Mirabal, 34 N. Mex. 643; 287 Pac. 699, and Trans-
continental Western Air, Inc. v. Lujan, 36 N. Mex. 64; 
8 P. (2d) 103; and the court below, rightly concluding 
that it was bound by this construction,*  thought that it 
settled the matter against the validity of the tax. With 
this view we agree.

The New Mexico decisions dealt with an earlier act, the 
terms of which, however, without material change, were 
carried forward into the act of 1933, with the result that 
the new act became a continuation of the earlier one. 
Bear Lake Irrigation Co. v. Garland, 164 U. S. 1, 11-14. 
Compare Posadas v. National City Bank, 296 U. S. 497. 
In the Breece case the state court held that the exaction 
was a general excise tax upon the use of all gasoline in 
the state, and that it was not imposed for the use of the 
state roads. The court considered the suggestion that the 
entire proceeds of the tax were devoted by law to the 
building and improvement of the state highways, but 
said that this would not alter the fact that the tax was 
not exacted for the privilege of using these highways. 
The Lujan case reached the same conclusion. The state

* United States v. Kombst, 286 U. S. 424, 426; Frost Trucking Co. 
v. Railroad Comm’n, 271 U. S. 583, 591-592.
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court drew a sharp distinction between the excise tax 
on the sale and that on the use of gasoline, holding the 
first to be valid and the second to be repugnant to the 
commerce clause of the federal Constitution as applied 
to an interstate air carrier. Both cases definitely refused 
to accept the view that the tax was a charge for the use 
of the highways.

Appellants contend that the refund provisions of the 
later 1931 statute, supra, nevertheless, demonstrate that 
the state legislature intended that the excise tax now in 
question should constitute compensation for the use of 
the highways. But the so-called refund provisions apply 
only in the case of taxes collected upon the purchase of 
gasoline, not of taxes collected for its use. Moreover, the 
state court in the Lujan case, p. 74, considered a like 
contention and rejected it as without substance.

As applied to appellee, an interstate carrier doing no 
intrastate business of any description, § 3 of the act, 
which exacts license fees from distributors, is plainly in-
valid as imposing a direct burden upon interstate com-
merce. Crutcher v. Kentucky, 141 U. S. 47, 58-59 ; Inter-
national Textbook Co. v. Pigg, 217 U. S. 91, 108-113.

Decree affirmed.

PHILLIPS PETROLEUM CO. et  al . v . JENKINS.

APPEAL FROM THE SUPREME COURT OF ARKANSAS.

No. 386. Argued February 7, 10, 1936.—Decided March 30, 1936.

1. Under its power to prescribe the provisions of charters of cor-
porations organized under its laws and to impose conditions for 
the admission of foreign corporations to do local business, and 
under power reserved in its constitution to amend corporate char-
ters and to impose like rules upon such foreign corporations, a 
State may, consistently with the equal protection clause of the
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Fourteenth Amendment, make corporations, foreign and domestic, 
liable for personal injuries sustained by their employees through 
negligence of fellow employees, while as to individual employers 
it leaves in force the common-law fellow-servant rule. P. 633.

2. Section 7137, Crawford & Moses Digest of the Arkansas Statutes, 
which abolishes the fellow-servant rule in suits against corporations, 
is, as construed by the state supreme court, an exercise of the 
power reserved by the state constitution to prescribe and alter the 
terms of the charters of domestic corporations and to subject the 
foreign corporations which are authorized to do business in the 
State to the same regulations and liabilities as are imposed on 
domestic corporations. P. 634.

3. Inasmuch as under the state constitution the power reserved to 
amend a corporate charter can be exercised only when the General 
Assembly is of opinion that the charter may be injurious to the 
citizens of the State, and then only in such manner that no in-
justice shall be done to the corporators, the enactment of the above 
mentioned statute necessarily implies legislative determinations in 
accordance with those requirements; and in the absence of any-
thing in the record, or of which judicial notice may be taken, to 
negative these implied legislative conclusions or to show that the 
distinction made by the statute between corporate and individual 
employers is an arbitrary discrimination against corporations, it 
will be assumed that conditions in Arkansas warrant that dis-
tinction. P. 636.

190 Ark. 964; 82 S. W. (2d) 264, affirmed.

Appeal  from a judgment against the Petroleum Com-
pany and the surety on its supersedeas bond, based on a 
verdict for damages in an action against the Company 
for personal injuries sustained by one of its employees in 
the course of his employment. A fellow-servant of the 
plaintiff, whose negligence caused the injuries, was joined 
as a defendant with the corporation.

Mr. Rayburn L. Foster, with whom Messrs. Joe K. Ma-
hony and R. H. Hudson were on the brief, for appellants.

Mr. Robert C. Knox, with whom Mr. L. B. Smead was 
on the brief, for appellee.
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Mr . Justice  Butler  delivered the opinion of the 
Court.

Appellee sued the Phillips Petroleum Company and 
J. H. Myers in an Arkansas court to recover damages for 
injuries suffered by him while working for that company. 
There was a trial by jury. It gave plaintiff a verdict in 
accordance with which the court entered judgment 
against both defendants for $50,000. On appeal to the 
state supreme court, the guaranty company became 
surety on a supersedeas bond. That court reduced the 
judgment to $30,000 and held plaintiff entitled to re-
cover that amount from the petroleum company and 
the surety.

The petroleum company is a Delaware corporation 
authorized to do business in Arkansas and engaged in 
that State in the production and transportation of oil. 
Crawford and Moses’ Digest of the Arkansas Statutes, 
§ 7137, enacted March 8, 1907, declares that all corpora-
tions shall be liable for injuries sustained by any em-
ployee resulting from negligence of any other employee.1 
The Arkansas Constitution, Art. XII, § 6, provides: 
“Corporations may be formed under general laws, which

1 “Hereafter all railroad companies operating within this State, 
whether incorporated or not, and all corporations of every kind 
and character, and every company whether incorporated or not, 
engaged in the mining of coal, who may employ agents, servants or 
employees, such agents, servants or employees being in the exercise 
of due care, shall be liable to respond in damages for injuries or 
death sustained by any such agent, employee or servant, resulting 
from the careless omission of duty or negligence of such employer, 
or which may result from the carelessness, omission of duty or 
negligence of any other agent, servant or employee of the said em-
ployer, in the same manner and to the same extent as if the care-
lessness, omission of duty or negligence causing the injury or death 
was that of the employer.”
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laws may, from time to time, be altered or repealed. The 
General Assembly shall have the power to alter, revoke 
or annul any charter of incorporation now existing and 
revocable at the adoption of this Constitution, or any 
that may hereafter be created, whenever, in their opinion, 
it may be injurious to the citizens of this State, in such 
manner, however, that no injustice shall be done to the 
corporators.” As to domestic corporations the supreme 
court has repeatedly held § 7137 to be a reasonable exer-
tion of the State’s power to prescribe the terms of char-
ters of corporations organized under its laws.2 The state 
constitution authorizes admission of foreign corporations 
to do business in the State and declares that, as to con-
tracts made or business there done they shall be subject 
to the same regulations and liabilities as like corporations 
of that State. Art. XII, § 11. In this case the state 
court, in harmony with earlier decisions,3 held that § 7137 
applies to a foreign corporation carrying on business in 
Arkansas.

The substance of the cause of action alleged is this: 
April 5, 1934, plaintiff and Myers were fellow servants 
in the service of the petroleum company. They and 
other employees were engaged in laying pipe. Plaintiff 
was injured while he and Myers were carrying a length 
of pipe. Plaintiff, his back toward Myers, had the for-
ward end upon his shoulder; Myers had the other end

2 Ozan Lumber Co. v. Biddie, 87 Ark. 587; 113 S. W. 796. Soard 
n . Western Anthracite C. & M. Co., 92 Ark. 502; 123 S. W. 759. 
Missouri & North Arkansas R. Co. v. Vanzant, 100 Ark. 462, 466-467; 
140 S. W. 587. See Graham v. Thrall, 95 Ark. 560, 563; 129 S. W. 
532.

3 Aluminum Co. n . Ramsey, 89 Ark. 522, 535; 117 S. W. 568; af-
firmed 222 U. S. 251. Missouri Valley Bridge & Iron Co. v. Malone, 
153 Ark. 454, 461; 240 S. W. 719. Postal Telegraph-Cable Co. v. 
White, 190 Ark. 365, 368; 80 S. W. (2d) 633.
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and, while shifting the pipe from one shoulder to the 
other, negligently jerked it and threw plaintiff to the 
ground and injured him. The court charged that, if 
plaintiff’s injuries were caused by the negligence of 
Myers, the verdict should be for plaintiff against both de-
fendants. That instruction was in accordance with § 7137 
and the verdict and judgment depend upon it. The sole 
question is whether by that section the State denies to 
the petroleum company the equal protection of the laws 
in violation of the Fourteenth Amendment.

Appellant does not suggest discrimination between 
foreign and domestic corporations or between it and any 
other corporation. The section by its terms extends to 
all corporations whether organized in Arkansas or else-
where. Undoubtedly the power of the State to prescribe 
the rule of liability as one of the conditions for the ad-
mission of foreign corporations is not less than its power 
to include the rule in the charters of domestic corpora-
tions. Appellant’s position is the same as, in like cir-
cumstances, would be that of an Arkansas corporation. 
Its complaint is that the State makes corporations liable 
for personal injuries sustained by an employee through 
negligence of any other employee while as to individual 
employers it leaves in force the common law rule that 
every servant assumes the risk of injuries through the 
negligence of his fellow servants.

We shall first consider whether consistently with the 
equal protection clause the State, by exertion of its 
power to specify provisions of charters of corporations 
organized under its laws and to impose conditions for 
the admission of foreign corporations, may prescribe the 
challenged rule of liability. If, by specifying the terms 
upon which corporations may be organized under its 
laws or by the exertion of the reserved power to amend 
corporate charters, the State may impose the challenged
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rule upon domestic corporations, then the petroleum 
company is subject to the same rule. Arkansas Constitu-
tion, Art. XII, § 11. And, as unquestionably power to 
prescribe the terms of corporate charters is at least as 
great as that reserved to change them, the validity of the 
provision of § 7137 here in question may be tested as if, 
by the use of reserved power to amend, it was added to 
the charter of an Arkansas corporation.

Arkansas might have refrained from enactment of stat-
utes creating or authorizing organization of corporations 
and might have denied to foreign corporations admission 
to the State. But it may not enforce any part of the 
charter of a domestic corporation or any provision of its 
laws relating to admission of a foreign corporation that is 
repugnant to the Federal Constitution.4 If § 7137 is re-
pugnant to the equal protection clause, it is without force 
as a part of the charter contract or otherwise.

The reservation of power to amend is a part of the 
contract between the State and the corporation and 
therefore § 10 of Art. I of the Federal Constitution does 
not apply. The reserved power is not unlimited and 
cannot be exerted to defeat the purpose for which the 
corporate powers were granted, or to take property with-
out compensation, or arbitrarily to make alterations that 
are inconsistent with the scope and object of the charter

4 Western Union v. Kansas, 216 U. S. 1, 27, 33. Ludwig v. West-
ern Union, 216 U. S. 146. Looney v. Crane Co., 245 U. S. 178, 188. 
Terral v. Burke Construction Co., 257 U. S. 529. Fidelity & De-
posit Co. v. Tafoya, 270 U. S. 426, 434. Hanover Fire Ins. Co. v. 
Harding, 272 U. S. 494, 507, et seq. Power Mfg. Co. v. Saunders, 
274 U. S. 490. Quaker City Cab Co. v. Pennsylvania, 277 U. S. 
389, 400-401. Washington v. Superior Court, 289 U. S. 361. Cf. 
Sioux Remedy Co. v. Cope, 235 U. S. 197, 203. Western Union v. 
Foster, 247 U. S. 105, 114. Frost Trucking Co. v. Railroad Comm’n, 
271 U. S. 583, 593, et seq. Foster-Fountain Packing Co. v. Haydel, 
278 U. S. 1, 13. United States v. Chicago, M., St. P. & P. R. Co., 
282 U. S. 311, 328.
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or to destroy or impair any vested property right.5 On 
the other hand, it extends to any alteration or amend-
ment “which will not defeat or substantially impair the 
object of the grant, or any right vested under the grant, 
and which the legislature may deem necessary to carry 
into effect the purpose of the grant, or to protect the 
rights of the public or of the corporation, its stockholders 
or creditors, or to promote the due administration of its 
affairs.” 6 As the State may not surrender or bind itself 
not to exert its police power to guard the safety of work-
ers, the common law fellow-servant rule may be abro-
gated by statute even when included in the charter of a 
corporation.7 8 But we accept the State’s determination 
that the provision of § 7137 here involved is a part of 
the charters of corporations organized in Arkansas since 
its enactment and that, through the power to alter or 
amend, it is included in the charters of corporations 
earlier organized under the laws of that State.

Essential to a just consideration of appellant’s conten-
tion is a definite understanding of what is denied to it 
by the construction put upon § 7137 by the state supreme 
court. It was, as described by that court in an earlier 
case, “the common-law rule that a servant assumes the

5 Tomlinson v. Jessup, 15 Wall. 454, 459. Miller v. State, 15 Wall. 
478, 488, 493 et seq. Shields v. Ohio, 95 U. S. 319, 324. Beer Co. 
v. Massachusetts, 97 U. S. 25, 33. Sinking-Fund Cases, 99 U. S. 
700, 720. Greenwood v. Freight Co., 105 U. S. 13, 17 et seq. Close 
v. Glenwood Cemetery, 107 U. S. 466, 474r-476. Lake Shore & M.
S. Ry. Co. v. Smith, 173 U. S. 684, 698. Fair Haven & W. R. Co. v. 
New Haven, 203 U. S. 379, 388 et seq. Berea College v. Kentucky, 
211 U. S. 45, 57. Hammond Packing Co. v. Arkansas, 212 U. S. 322, 
345, 346. Missouri Pacific Ry. Co. v. Kansas, 216 U. S. 262, 274.
Chicago, M. & St. P. R. Co. v. Wisconsin, 238 U. S. 491, 501. Sears 
v. Akron, 246 U. S. 242, 248. Coombes v. Getz, 285 U. S. 434, 441. 
Public Service Comm’n of Puerto Rico v. Havemeyer, 296 U. S. 506.

8 Looker v. Maynard, 179 U. S. 46, 52.
1 Texas & N, O. R. Co. v. Miller, 221 U. S. 408, 414.
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risk of negligence of his fellow servant.”8 That assump-
tion, like the assumption of other risks incident to the 
employee’s work, is an implied one and constitutes a part 
of the contract of employment. The section as construed 
below operates merely to negative the implication, to 
eliminate that term of the contract and, in its stead, to 
insert in charters of corporations the rule that they shall 
be liable for injuries suffered by an employee through 
negligence of another employee. It merely substitutes 
the rule of respondeat superior for the common law 
fellow-servant rule.9

The power reserved by the state constitution to the 
general assembly “to alter, revoke or annul” any charter 
of incorporation is not a general authorization. Amend-
ment may only be made whenever in the opinion of the 
general assembly the charter “may be injurious to the 
citizens of this State” and then only “in such manner, 
however, that no injustice shall be done to the corpor-
ators.” The enactment of § 7137 necessarily implies 
legislative determinations in accordance with these re-
quirements. There is nothing in the record or of which 
judicial notice may be taken to negative the conclusions 
of the general assembly upon the matters specified or to 
show that the distinction made by the statute is a ground-
less and arbitrary discrimination against corporations. 
For aught that appears, conditions in Arkansas do not 
warrant belief that enforcement of the common law 
fellow-servant rule as to employees’ claims for damages

8 Aluminum Co. v. Ramsey, 89 Ark. 522, 535; 117 S. W. 568.
9 Railroad Company v. Fort, 17 Wall. 553, 559. Hough v. Railway 

Co., 100 U. S. 213, 217. Randall v. Baltimore & Ohio R. Co., 109 U. 
S. 478, 483. Armour v. Hahn, 111 U. S. 313, 318. Chicago, M. & 
St. P. Ry. v. Ross, 112 U. S. 377, 382 et seq. Northern Pacific R. 
Co. v. Herbert, 116 U. S. 642, 647. New York Central R. Co. v. 
White, 243 U. S. 188, 198-199. Cf. Standard Oil Co. v. Anderson, 
212 U. 8. 215, 220.
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on account of personal injuries suffered by them in the 
service of employers other than those covered by § 7137 
might be injurious to citizens of the State or that the 
abrogation of the rule would not be unjust to that class 
of employers. And justly, we think, it may be assumed 
that, if in Arkansas there existed facts sufficient to con-
stitute the specified bases for legislative action in ac-
cordance with the constitutional provision, the general 
assembly would have abrogated the fellow-servant rule 
and extended the one made by § 7137 to all employers. 
It is therefore plain that the legislative determinations 
required by the constitution and presumably made by the 
general assembly adequately support the challenged 
classification and that as construed by the state supreme 
court in this case the statute is not repugnant to the equal 
protection clause of the Fourteenth Amendment.10

We need not decide the question whether, independ-
ently of the reserved power to amend charters and of the 
bases for legislative action upon which the state consti-
tution conditions alterations, the provisions of § 7137 
under consideration may be sustained as not repugnant 
to the equal protection clause.

Affirmed.

10 Lindsley v. Natural Carbonic Gas Co., 220 U. S. 61, 78-79. 
Rast v. Van Deman & Lewis Co., 240 U. S. 342, 357. O’Gorman & 
Young v. Hartford Fire Ins. Co., 282 U. S. 251, 257. Concordia Fire 
Ins. Co. v. Illinois, 292 U. S. 535, 547. Cf. Quaker City Cab Co. v. 
Pennsylvania, 277 U. S. 389, 399.
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TRIPLETT et  al . v. LOWELL et  al .*

CERTIORARI TO THE CIRCUIT COURT OF APPEALS FOR THE 
FOURTH CIRCUIT.

No. 388. Argued March 4, 5, 1936.—Decided March 30, 1936.

1. Neither the disclaimer statute, R. S. §§ 4917, 4922, nor the rules 
of the common law applicable to successive litigations concerning 
the same subject matter preclude re-litigation of the validity of a 
patent claim previously held invalid in a suit against a different 
defendant. P. 642.

2. The court whose jurisdiction is invoked by a suit for infringe-
ment of a patent must determine for itself the validity of the 
claims asserted, notwithstanding a prior adjudication of invalidity 
of some of them, unless those issues have become res judvcaba by 
reason of the fact that both suits are between the same parties or 
their privies. Only if it holds that the claims are invalid may it 
be called upon to apply the disclaimer statute and to decide 
whether the patentee, under all the circumstances presented, has 
unreasonably delayed or neglected to enter a disclaimer of the 
claims of whose invalidity he had notice in the prior suit. P. 645.

3. Where suit on a patent is brought in a circuit in which the circuit 
court of appeals had held some of the claims invalid, the court, in 
the second suit, must decide whether the issues of law and fact in 
the two cases are the same; and, if they are not, it is not bound 
by the earlier decision. P. 648.

4. This Court will not answer on certificate questions covering un-
stated matter lurking in the record, or which admit of different 
answers dependent on circumstances not stated; academic ques-
tions; or questions the answers to which depend upon other 
answers for which no basis is laid in the certificate. P. 648.

77 F. (2d) 556, affirmed.
Certificate in No. 590 dismissed.

Certi orari , 296 U. S. 570, to review the reversal of a 
decree dismissing a suit for infringement of a patent. The 
second case, No. 590, of like character, came up by cer-

* Together with No. 590, Mantle Lamp Co. v. Aluminum Products 
Co. Certificate from the Circuit Court of Appeals for the Seventh 
Circuit.
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tificate from the Circuit Court of Appeals of another 
circuit.

Mr. Samuel E. Darby, Jr., with whom Mr. Charles 
Markell was on the brief, for Triplett et al.

Mr. Clifton V. Edwards, with whom Messrs. Gaylord 
Lee Clark and John B. Brady were on the brief, for 
Lowell et al.

Mr. George I. Haight, with whom Messrs. W. H. F. 
Millar and M. K. Hobbs were on the brief, for Mantle 
Lamp Co.

Mr. Wm. Nevarre Cromwell for Aluminum Products 
Co.

Mr . Just ice  Stone  delivered the opinion of the Court.

In No. 388 certiorari was granted to resolve questions 
as to the scope and effect of the disclaimer statute, R. S. 
§§ 4917, 4922, 35 U. S. C. §§ 65, 71, raised in a suit 
brought to enjoin infringement of several patent claims, 
some of which had previously been held invalid in an in-
fringement suit in another circuit against different de-
fendants.

In No. 590 like questions have been argued upon cer-
tificate to this Court, under § 239 of the Judicial Code, of 
the Court of Appeals for the Seventh Circuit.

No. 388.

Respondents in No. 388, before bringing the present 
suit, had sued in a district court in the third circuit to 
restrain infringement of Claim 9 of Patent No. 1,635,117, 
July 5, 1927, to Dunmore, for a signal receiving system, 
and of Claims 3 and 14 of Patent No. 1,455,141, May 15, 
1923, to Lowell and Dunmore, for a radio receiving ap-
paratus. Each claim was held invalid by the Court of 
Appeals for the Third Circuit, Radio Corporation v. Du-
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bilier Condenser Corp., 59 F. (2d) 305, 309, and peti-
tions to this Court for certiorari were denied, 287 U. S. 
648, 650. More than eight months after the denial of 
certiorari respondents filed, in the Patent Office, pur-
ported disclaimers of each of the claims thus held in-
valid, and more than a month later began the present 
suit in the district court for Maryland to restrain in-
fringement of the same claims and other claims of the 
same patents not previously adjudicated. A motion to 
dismiss the suits as to both patents for unreasonable de-
lay in filing disclaimers of the claims previously held 
invalid, and because the disclaimers were inadequate, 
was granted by the District Court upon the latter 
ground.

The Court of Appeals for the Fourth Circuit reversed 
and ordered a new trial, 77 F. (2d) 556, holding that 
respondents were not barred from maintaining the sec-
ond suit, against different defendants, for infringement 
of the claims previously held invalid and that the dis-
claimer of those claims was not prerequisite to mainte-
nance of the suit upon the claims not previously adjudi-
cated. It intimated that the second suit could not be 
maintained unless brought without unreasonable delay, 
but it concluded that it could not say that there had been 
unreasonable delay in the present case.

Whether the respondents’ disclaimers are merely an 
attempted formal alteration of the claims so as to con-
form them more precisely to the specifications without 
changing their substance or conceding their invalidity, 
see Carnegie Steel Co. v. Cambria Iron Co., 185 U. S. 403, 
435, or whether they are in effect such alterations of the 
substance of the claims as to bring them within the re-
quirements and limitations of the re-issue statute, R. S. 
§ 4916, 35 U. S. C. 54, so as to render both the old and 
the new claims invalid, see Altoona Publix Theatres, Inc. 
V. American Tri-Ergon Corp., 294 U. S. 477, 490-492,
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are questions which have been much argued here and 
below. In reaching its decision the Court of Appeals 
assumed, as we shall assume without deciding, that the 
disclaimers were inadequate because they failed to con-
cede invalidity of the adjudicated claims. It concluded 
that if the same decision were reached, as to the validity 
of the claims previously adjudicated, as in the Third 
Circuit, the respondents’ suit must fail both as to them 
and as to all the other claims, “even though some of them 
may be good. For it would then be established that the 
owner of the patent had failed to file disclaimers within 
a reasonable time after notice of the invalidity of some of 
the claims had been brought home to him.” 77 F. (2d) 
556, 561.

Revised Statutes, § 4917, provides that “Whenever, 
through inadvertence, accident, or mistake, ... a pat-
entee has claimed more than that of which he was the 
original or first inventor, ... his patent shall be valid for 
all that part which is truly and justly his own, . . .” and 
authorizes him to file in the Patent Office a written dis-
claimer of “such parts of the thing patented as he shall 
not choose to claim.” Revised Statutes § 4922 author-
izes a patentee who has claimed more than that of which 
he was the inventor, to maintain a suit for the infringe-
ment of “any part” of the patent “which was bona fide 
his own, if it is a material and substantial part of the 
thing patented, and definitely distinguishable from the 
parts claimed without right, notwithstanding the specifi-
cations may embrace more than that of which the pat-
entee was the first inventor or discoverer,” but with the 
proviso that “no patentee shall be entitled to the benefits 
of this section if he has unreasonably neglected or de-
layed to enter a disclaimer.”

Petitioners contend that if any claim of a patent is 
adjudged invalid no further suit can be maintained upon 
it, or upon other claims of the patent without disclaimer 

43927°—36------- 41
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of the claims previously held invalid. This contention 
is predicated upon the rule that, save for the disclaimer 
statute, adjudication of invalidity of any claim of a pat-
ent renders the entire patent void, and upon the assump-
tion that by force of the statute, if not without it, an ad-
verse decision on any claim is final and conclusive as to 
its invalidity, in any court, except as modified upon an 
appellate review. If this view be accepted, it follows that 
the right to maintain suit for infringement of the sep-
arable claims of a patent which already have been held 
valid, or have not been adjudicated, may alone be saved 
by disclaimer of all claims held invalid, within a reason-
able time after their adjudication; the patentee may not 
contest again the validity of the claims held invalid and 
only by abandoning them by timely disclaimer may he 
litigate other claims.

Neither reason nor authority supports the contention 
that an adjudication adverse to any or all the claims of 
a patent precludes another suit upon the same claims 
against a different defendant. While the earlier decision 
may by comity be given great weight in a later litigation 
and thus persuade the court to render a like decree, it 
is not res ad judicata and may not be pleaded as a defense. 
See Mast, Foos & Co. v. Stover Mfg. Co., 177 U. S. 485; 
Sanitary Refrigerator Co. v. Winters, 280 U. S. 30, 35. 
The disclaimer statute was enacted to mitigate the harsh 
rule1 that the entire patent was destroyed if any claim

1 By § 3 of the Patent Act of 1793, 1 Stat. 318, and § 6 of the 
Patent Act of 1836, 5 Stat. 117, an accurate description in writing 
of the invention in the patent application was prerequisite to the 
award of a patent. Section 6 of the Act of 1793, and § 15 of the 
Act of 1836, authorized the defendant in a patent suit, by way of 
defense, to prove that the specification of the patent “contains more 
than is necessary to produce the desired effect, ... or that the thing 
thus secured by the patent was not originally discovered by the 
patentee, , , , ” By the Act of 1832, 4 Stat. 551, it was provided 
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were held invalid. See Altoona Publix Theatres, Inc. v. 
American Tri-Ergon Corp., supra, 490; Ensten v. Simon, 
Ascher & Co., 282 U. S. 445, 452; Hailes v. Albany Stove 
Co., 123 U. S. 582, 589; Moody v. Fiske, (C. C.) 2 Mason 
112, 118, Fed. Cas. No. 9,745. The statute permits the 
patentee to abandon by disclaimer parts of the patent 
which he does not choose to claim, and if the disclaimer 
is timely and adequate it authorizes him to maintain suit 
for infringement of the separable parts which he does 
choose to claim. But neither in terms nor by implication 
does it deny to a patentee the right to bring a second suit 
for the infringement of a claim already held to be invalid. 
If such were its construction it would deny to a patentee 
the right to re-litigate claims held invalid when others are 
held valid or are not in issue, but would leave that right 
unaffected when the entire patent is held invalid, since 
in that case there would be nothing to disclaim. See 
Winans v. New York <& Erie R. Co., 21 How. 88, 103. 
Only a plain legislative command would justify a con-
struction leading to such incongruous results.

While the contention now made is apparently for the 
first time seriously argued here, this Court has several 
times held valid the claims of a patent which had been 
held invalid by a circuit court of appeals in an earlier 
suit brought by the same plaintiff against another de-
fendant. Expanded Metal Co. v. Bradford, 214 U. S. 
366; Diamond Rubber Co. v. Consolidated Rubber Tire 
Co., 220 U. S. 428; Abercrombie & Fitch Co. v. Baldwin,

that whenever any patent shall be invalid by reason of failure to 
comply with the requirements of § 3 of the Act of 1793, it should 
be lawful to grant a new patent to the patentee for his invention, 
upon surrender of the old patent and compliance with § 3 of the 
Act of 1793. Section 13 of the Act of 1836 similarly authorized 
the new patent to issue “in accordance with the patentee’s corrected 
description and specification.” Section 7 of the Act of 1837, 5 
Stat. 191, carried into R. S. 4917, first permitted the patentee to 
preserve the valid part of his original patent by disclaimer.
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245 U. S. 198.2 Before the establishment of the circuit 
court of appeals, an adverse decision as to the validity 
of a patent in one circuit appears not to have foreclosed 
litigation of the same issue in another, see Barbed Wire 
Patent, 143 U. S. 275; compare United States v. Ameri-
can Bell Telephone Co., 128 U. S. 315, 372. That it 
does not now is implicitly recognized by the practice 
established under § 240 (a) of the Judicial Code, and 
Rule 38 (5) of this Court, that certiorari will not usually 
be granted in patent cases unless there is a conflict in 
the decisions of circuit courts of appeals. We conclude 
that neither the rules of the common law applicable to 
successive litigations concerning the same subject matter, 
nor the disclaimer statute, precludes re-litigation of the 
validity of a patent claim previously held invalid in a 
suit against a different defendant.

It follows that want of disclaimer of claims previously 
held invalid can never be set up as a bar in limine to the 
maintenance of a second suit upon' those claims, and 
any others of the patent, since the patentee is entitled to 
invoke in that suit the independent judgment of the 
court upon the validity of the claims which have been 
held invalid. In advance of its decision as to validity, 
that court cannot consistently hold that there is neces-
sity for disclaiming claims which, although previously 
adjudged invalid, it may hold to be valid. The statute 
does not command that a court authorized to pass upon 
the validity of a claim shall accept as conclusive a pre-

2 In other cases this Court has held invalid, upon examination of 
the merits, a patent which had been upheld by one court of appeals 
after being held invalid by another. Railroad Supply Co. v. Elyria 
Iron Co., 244 U. S. 285; Meccano, Ltd. v. John Wannamaker, 253 
U. S. 136; New York Scaffolding Co. v. Chain Belt Co., 254 U. S. 
32; Corona Cord Tire Co. v. Dovan Chemical Corp., 276 U. S. 358; 
Saranac Automatic Machine Corp. n . Wirebounds Patents Co., 282 
U. S. 704.
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vious adjudication of invalidity of the same claim for the 
purpose of ascertaining whether the disclaimer statute 
applies. On the contrary, § 4922 in terms permits the 
patentee to “maintain a suit . . . for the infringement 
of any part” of the patent “which was bona fide his 
own.”

The court whose jurisdiction is invoked by such a suit 
must determine for itself validity and ownership of the 
claims asserted, notwithstanding a prior adjudication of 
invalidity of some of them, unless those issues have be-
come res adjudicata, by reason of the fact that both suits 
are between the same parties or their privies. If it de-
termines that the claims previously adjudicated are 
valid, there is no occasion for disclaimer. In such a case 
the intimation of the court below that the second suit 
must be brought within a reasonable time is without sup-
port, for if in that court the claims are upheld, there 
is nothing to disclaim and the statute does not apply. 
Only if it holds that the claims are invalid may it be 
called upon to apply the disclaimer statute and to de-
cide whether the patentee, under all the circumstances 
presented, has unreasonably neglected or delayed to enter 
a disclaimer of the claim of whose invalidity he had 
notice in the prior suit.3

The disclaimer statute is remedial, and intended for 
the protection of both the patentee and the public. See 
O’Reilly v. Morse, 15 How. 62, 121. Both are protected 
by the construction which we adopt and which we think 
is the only admissible one. The patentee is free to pre-
serve some of the claims of his patent by disclaiming

3 We do not now determine the effect of the disclaimer statute 
when the second suit, either from choice or necessity, is confined to 
claims held valid or not adjudicated in the earlier action. Whether 
the claims previously held invalid should be deemed abandoned and 
properly subject to disclaimer would depend upon special circum-
stances and involve questions not presented in the present suit.
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others which have been held invalid, but the statute does 
not force him to pay that price in order to save them. 
He may relinquish the privilege of disclaimer and pro-
ceed to re-litigate, in another court, the claims which 
have been declared to be invalid, but at the risk of loss 
in that court of the other claims of the patent even 
though valid, if it likewise holds invalid the previously 
adjudicated claims.

A different question is presented where the claims ad-
judged invalid are abandoned, whether by a tardy dis-
claimer or otherwise, and a second suit is brought to re-
strain infringement of other claims, see Ensten v. Simon, 
Ascher & Co., supra, or where in the same suit in which 
some claims are held invalid the plaintiff seeks to secure 
without disclaimer the benefits of a favorable decision 
on other claims. See R. Hoe & Co. v. Goss Printing Press 
Co., 31 F. (2d) 565; Higgin Mjg. Co. v. Watson, 263 Fed. 
378; Liquid Carbonic Co. v- Gilchrist Co., 253 Fed. 54; 
Herman v. Youngstown Car Mjg. Co., 191 Fed. 579.

We do not decide whether the purported disclaimers 
operate to enlarge the claims in such fashion as to ren-
der both the old and the new claims invalid by virtue of 
the reissue statute. See Altoona Publix Theatres, Inc. v. 
American Tri-Ergon Corp., supra, 490-492. That ques-
tion is not presented by the petition for certiorari. The 
courts below do not appear to have passed upon it, and 
it may be unnecessary to decide it on the new trial. The 
decree will be affirmed.

No. 590.

In No. 590 the questions certified are as follows:
“1. Where certain but not all of the claims of a patent 

are in suit, and all of the claims in suit are held and de-
creed to be invalid pursuant to a finding and judgment 
to that effect of the Circuit Court of Appeals of the cir-
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cuit, may the owner of the patent maintain a suit after-
ward brought thereon in the same judicial circuit as that 
in which the first cause was decided, and against a dif-
ferent defendant not involved in the first suit—the second 
suit being based on the claims held in the prior suit to 
be invalid and on other claims of the same patent not 
previously adjudicated—where the owner of the patent 
wholly failed and omitted to file any disclaimer of the 
claims held in the first suit to be invalid, and where, 
between entry of decree of invalidity of the claims in 
the first suit and the bringing of the second suit in the 
same circuit, reasonable time had elapsed for filing such 
disclaimer?

“2. If question 1 is answered in the affirmative, does 
the intervention of a period of approximately five years 
between the final judgment in the first suit and the insti-
tution in the same circuit of the second suit constitute 
delay so unreasonable as to bar the second suit for want 
of disclaimer of the claims which had been held to be 
invalid?

“3. If question 2 is answered affirmatively, may the in-
stitution or pendency of other suits in another judicial 
circuit or circuits after entry of final decree in the first 
suit, based on claims of the patent so held invalid and 
on other claims thereof not previously adjudicated to be 
invalid, excuse the failure to file disclaimer of the claims 
held invalid prior to instituting the later suit in the 
same circuit?”

From the facts stated in the certificate it appears that 
the district court below, upon hearing the cause, decreed 
the several claims, on which the plaintiff relied, to be 
invalid “for various reasons, among them for neglect to 
file within reasonable time disclaimers” of the claims 
previously held invalid by the Court of Appeals for the 
same circuit. It does not appear whether the district
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court, independently of the defense of want of disclaimer, 
passed upon the validity of the claims previously adjudi-
cated and decided that they were invalid upon the evi-
dence presented, or whether it held that all inquiry 
as to their validity was foreclosed by the prior adju-
dication.

From what we have said in our opinion in No. 388, it 
is manifest that the effect rightly to be given to the failure 
to disclaim may turn upon the disposition which the trial 
court makes of the claims previously held invalid, and 
that there is no occasion for the application of the dis-
claimer statute until the trial court has itself passed on 
the validity of the previously adjudicated claims. The 
fact that the suit was brought in the same circuit where 
the court of appeals had previously held some of the 
claims invalid is immaterial, for the court must decide 
whether the issues of law and fact in the two cases are 
the same, and if they are not it is not bound by the earlier 
decision.

This Court cannot be required, by certificate, to answer, 
and it should not answer, questions which cover unstated 
matter “lurking in the record,” see United States n . Mayer, 
235 U. S. 55, 66; Chicago, B. & Q. Ry. Co. v. Williams, 
205 U. S. 444, 454; Cross v. Evans, 167 U. S. 60; United 
States v. Hall, 131 U. S. 50, 52; or questions which admit 
of one answer under one set of circumstances and a differ-
ent answer under another, neither of which is stated to 
be the basis of the questions certified. See White v. 
Johnson, 282 U. S. 367, 371; Hallowell v. United States, 
209 U. S. 101, 107; Jewell v. Knight, 123 U. S. 426, 435; 
Enfield v. Jordan, 119 U. S. 680.

Moreover, it does not appear that the claims not pre-
viously adjudicated constitute “a material and substan-
tial part of the thing patented, and definitely distinguish-
able” from the claims held invalid, so as to admit of the
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application of § 4922. We are not required to answer 
academic questions, or questions which may not arise in 
the pending controversy. See White v. Johnson, supra, 
373; United States v. Hall, supra; Webster n . Cooper, 10 
How. 54, 55. For these reasons the first question is not 
answered.

The second and third questions, by their terms, re-
quire an answer only if the first is answered. In addi-
tion, the answers to both turn upon the question whether 
the patentee has “unreasonably neglected or delayed to 
enter a disclaimer” within the meaning of § 4922, which 
can be answered only in the light of all relevant circum-
stances and the inferences to be drawn from them. Such 
questions are not properly the subject of a certificate, 
especially where, as here, it fails to disclose whether all 
the relevant facts and circumstances have been certified. 
Jewell v. Knight, supra; Baltimore & Ohio R. Co. v. In-
terstate Commerce Comm’n, 215 U. S. 216, 221; Chicago, 
B. & Q. Ry. Co. v. Williams, supra, 452; United States v. 
City Bank of Columbus, 19 How. 385; United States n . 
Bailey, 9 Pet. 267, 274.

Such aid as we are able to give in answering questions 
as to the scope and effect of the disclaimer statute which 
may be involved in the pending cause is afforded by our 
opinion in No. 388.

The decree in No. 388 is affirmed.
The certificate in No. 590 is dismissed.
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FISHER’S BLEND STATION, INC. v. STATE TAX 
COMMISSION et  al .

APPEAL FROM THE SUPREME COURT OF WASHINGTON.

No. 628. Argued March 9, 1936.—Decided March 30, 1936.

1. The owner of a radio broadcasting station, in conducting under 
federal license the business of broadcasting advertising “programs” 
for customers for hire, to listeners within and beyond the State, is 
engaged in interstate commerce and cannot be subjected to a state 
occupation tax measured by the entire gross receipts of the 
business. P. 651.

2. Even though the sounds making up the performances or programs 
broadcasted are furnished by the customers, it is the broadcaster 
who effects their transmission by supplying and operating the 
broadcasting apparatus whereby electro-magnetic waves, vibrating 
in correspondence with the spoken sound waves, are generated and 
transmitted to the receiving instruments of the listeners for whom 
the programs are intended, there to be converted again into sound 
vibrations. P. 653.

3. There is no basis in this case for holding that the broadcaster 
merely furnished the customers the broadcasting facilities and that 
it was the customers who did the broadcasting. P. 653.

4. The communications broadcasted are no less complete and effective, 
nor any the less effected by the operator of the transmitting sta-
tion, because he does not own or command the apparatus by which 
they are received. P. 655.

5. The tax in question is not levied upon or measured by the genera-
tion of electro-magnetic waves by the station operated, but by the 
gross receipts for the service it performs, which includes both the 
generation of the energy and its transmission as a means of com-
munication interstate; it is therefore unnecessary to decide whether 
the State could tax the generation of such energy, or other local 
activity of the operator. P. 656.

182 Wash. 163; 45 P. (2d) 942, reversed.

Appeal  from a judgment of the state supreme court 
which reversed a judgment enjoining the enforcement, as 
against appellant, of a state tax.
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Messrs. Godfrey Goldmark and Donald G. Graham, 
with whom Messrs. R. J. Venables and James B. Howe 
were on the brief, for appellant.

Mr. E. P. Donnelly, Assistant Attorney General of 
Washington, with whom Mr. G. W. Hamilton, Attorney 
General, was on the brief, for appellees.

Mr . Justice  Stone  delivered the opinion of the Court.

This appeal from a judgment of the Supreme Court of 
the State of Washington, Judicial Code, § 237, presents 
the question whether a state occupation tax, measured 
by the gross receipts from radio broadcasting from sta-
tions within the state, is an unconstitutional burden on 
interstate commerce.

Appellant brought suit to enjoin appellees, the State 
Tax Commission, from collecting the tax, laid by § 2 
of Chapter 191 of the Washington Laws of 1933, as an 
infringement of the commerce clause of the federal Con-
stitution. On demurrer to the bill of complaint, and on 
stipulation of the parties that the cause might be decided 
upon the facts there alleged, the state Supreme Court 
gave final judgment for the appellees.

Appellant maintains, within the state, two broadcast-
ing stations licensed by the Federal Radio Commission 
(now the Federal Communications Commission). One 
is licensed to operate with power and a radio frequency 
enabling it to broadcast throughout the “fifth zone,” 
which comprises eleven western and northwestern states, 
including Washington, and the Territories of Alaska and 
Hawaii. The other is licensed to operate as a “clear chan-
nel” station, that is to say, a station to which the Com-
mission has assigned a radio frequency to be used at such 
times and with such power as will enable it to broadcast 
throughout the United States without interference by
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other stations. §§ 2, 4, 5, Federal Radio Act of 1927,1 44 
Stat. 1162; Regulations, Federal Radio Commission, File 
No. 5-R-B-63 and Official No. 63; File No. 5-R-B-67 
and Official No. 67, Nos. 70-75, No. Ill, Nos. 116-124. 
These stations broadcast over the areas for which they are 
licensed, and the adjacent high seas and a part of 
Canada.

Broadcasting, according to the allegations of the com-
plaint, is accomplished by the generation, at the broad-
casting station, of electro-magnetic waves, which pass 
through space to receiving instruments which amplify 
them and translate them into audible sound waves. The 
essential elements in the broadcasting operation are a 
supply of electrical energy, a transmitter, the connecting 
medium or “ether” between the transmission and receiv-
ing instruments, and the receiving mechanism.

Appellant’s entire income consists of payments to it 
by other broadcasting companies or by advertisers for 
broadcasting, from its Washington stations, advertising 
programs originating there or transmitted to them from 
other states by wire. Appellant “sells time” to its cus-
tomers at stipulated rates, during which it broadcasts 
from its stations such advertising programs as may be 
agreed upon. During such time as is not sold, it broad-
casts, at its own expense, “sustaining” programs, as re-
quired by the regulations of the Federal Radio Commis-
sion. The customers desire the broadcasts to reach the 
listening public in the areas which appellant serves, and 
a large number of persons, many of them in other states, 
listen to the broadcasts from appellant’s stations.

The state Supreme Court recognized that state taxa-
tion of gross income derived from interstate commerce is 
forbidden by the commerce clause. But it upheld the 
tax on the ground that the business from which appel-

1This Act has been superseded by the Act of June 19, 1934, 48 
Stat. 1081. 47 U. S. C. § 301ff.
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lant receives its income is not interstate commerce. It 
conceded, as it had previously held, Van Dusen v. Depart-
ment of Labor and Industries, 158 Wash. 414; 290 Pac. 
803, that broadcasting is commerce, and that the broad-
casting by appellant of its own programs for which it 
does not receive pay is interstate commerce. But it 
concluded that appellant’s remunerative business is not 
interstate commerce because it consists of furnishing, 
within the state, the facilities of its stations to customers 
who use them for broadcasting their programs, and the 
business of providing such facilities, like that of pro-
viding a bridge for the use of others in crossing state 
lines, is not commerce. See Detroit International Bridge 
Co. v. Corporation Tax Appeal Board, 294 U. S. 83; 
Henderson Bridge Co. v. Kentucky, 166 U. S. 510.

We may assume, although it is not alleged, that appel-
lant’s customers produce the sounds which are broad-
casted. But it sufficiently appears, although the com-
plaint does not specifically so state, that appellant, and 
not the customer, generates the electric current and con-
trols the apparatus (generator, transmitter and their con-
trols) by which the sounds are broadcasted. The com-
plaint states that appellant operates its stations and con-
ducts the business of broadcasting in the manner already 
described, and that the license to operate them is granted 
to appellant by the Federal Radio Commission under the 
Federal Radio Act. These allegations, read in the light 
of the statute, which forbids any save licensees to oper-
ate broadcasting apparatus, § 1, Federal Radio Act of 
1927, 44 Stat. 1162, and of the facts of which we have 
judicial knowledge, see Buck v. Jewel-LaSalle Realty Co., 
283 U. S. 191, 200; DeForest Radio Co. v. General Elec-
tric Co., 283 U. S. 664, 670, et seq., must be taken to state 
that the broadcasting of radio emanations, as distin-
guished from the production of the sounds broadcasted, 
is effected by appellant and not by its customers.
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The sounds broadcasted are not transmitted from the 
microphone to the ears of listeners in other states. They 
do not pass as sound waves to the receiving mechanisms. 
They serve only to enable the broadcaster, by the use of 
appropriate apparatus, to modulate the radio emanations 
which he generates. These emanations as modulated, 
are projected through space to the receiving sets. There, 
by a reverse process, they so actuate the receiving mech-
anisms as to produce a new set of sound waves, of fre-
quencies identical with those produced at the mircro- 
phone. On the argument it was conceded that, in broad-
casting for its customers, appellant, by generating the 
necessary electric power and controlling the transmitter, 
produces the radio emanations which actuate the receiv-
ing mechanisms located in other states. Upon the facts 
alleged, we see no more basis for saying that appellant’s 
customers do the broadcasting than for saying that a 
patron of a railroad or a telephone company alone con-
ducts the commerce involved in his railroad journey or 
telephone conversation.

Appellant is thus engaged in the business of trans-
mitting advertising programs from its stations in Wash-
ington to those persons in other states who “listen in” 
through the use of receiving sets. In all essentials its 
procedure does not differ from that employed in sending 
telegraph or telephone messages across state lines, which 
is interstate commerce. Western Union Telegraph Co. v. 
Speight, 254 U. S. 17; New Jersey Bell Tel. Co. n . State 
Board of Taxes, 280 U. S. 338; Cooney v. Mountain 
States Tel. & Tel. Co., 294 U. S. 384; Pacific Tel. & Tel. 
Co. v. Washington, ante, p. 403. In each, transmis-
sion is effected by means of energy manifestations 
produced at the point of reception in one state which 
are generated and controlled at the sending point in an-
other. Whether the transmission is effected by the aid of 
wires, or through a perhaps less well understood medium,



FISHER’S BLEND STATION v. TAX COM’N. 655

650 Opinion of the Court.

“the ether,” is immaterial, in the light of those practical 
considerations which have dictated the conclusion that 
the transmission of information interstate is a form of 
“intercourse,” which is commerce. See Gibbons v. Ogden, 
9 Wheat. 1, 189.

Similarly, we perceive no basis for the distinction urged 
by appellee, that appellant does not own or control the 
receiving mechanisms. The communications broad-
casted are no less complete and effective, nor any the 
less effected by appellant, because it does not own or 
command the apparatus by which they are received. The 
essential purpose and indispensible effect of all broad-
casting is the transmission of intelligence from the broad-
casting station to distant listeners. It is that for which 
the customer pays. By its very nature broadcasting 
transcends state lines and is national in its scope and 
importance—characteristics which bring it within the 
purpose and protection, and subject it to the control, of 
the commerce clause. See Federal Radio Comm’n v. 
Nelson Bond & Mortgage Co., 289 U. S. 266, 279.

It is unnecessary to determine whether, as the court 
below suggested and appellee argues, like considerations 
would require us to hold that the exposure of a sign 
board, in one state, to the view of dwellers in another, 
is likewise interstate commerce. Whether the practical 
and scientific aspects of such an operation bring it within 
the range of those factors which we deem controlling here, 
may well be left for decision when such a case is pre-
sented. See Pantomimic Corporation v. Malone, 238 
Fed. 135.

As appellant’s income is derived from interstate com-
merce, the tax, measured by appellant’s gross income, is 
of a type which has long been held to be an unconstitu-
tional burden on interstate commerce, Philadelphia & 
Southern S. S. Co. v. Pennsylvania, 122 U. S. 326; Leloup 
v. Port of Mobile, 127 U. 8. 640; Galveston, H. & S. A.
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Ry. Co. v. Texas, 210 U. S. 217; Crew-Levick Co. v. Penn-
sylvania, 245 U. S. 292. But appellee further contends, 
as the state court thought, that, even though broadcast-
ing involves interstate commerce, the maintenance and 
operation of appellant’s stations includes intrastate activi-
ties which may be subjected to state taxation, as was the 
generation of electricity, transmitted to points outside 
the state, in Utah Power & Light Co. v. Pjost, 286 U. S. 
165. There the tax was measured by the amount of cur-
rent generated at the taxpayer’s hydro-electric plant, 
from which electric power was supplied to consumers in 
other states. This Court held that the operation of gen-
erating electrical power, although virtually simultaneous 
with its transmission, is so distinct and separable from 
the operation of transmission, in interstate commerce, as 
to be the appropriate subject of a state tax. The argu-
ment now made overlooks the fact that the present tax 
is not levied upon or measured by appellant’s generation 
of electro-magnetic waves, but by its gross receipts for 
the service it performs, which includes both the genera-
tion of the energy and its transmission as a means of 
communication interstate.

Whether the state could tax the generation of such 
energy, or other local activity of appellant, as distin-
guished from the gross income derived from its business, 
it is unnecessary to decide. See Atlanta v. Oglethorpe 
University, 178 Ga. 379; 173 S. E. 110. It is enough that 
the present is not such a tax, but is levied on gross re-
ceipts from appellant’s entire operations, which include 
interstate commerce. As it does not appear that any of 
the taxed income is allocable to intrastate commerce, the 
tax as a whole must fail, Cooney v. Mountain States Tel. 
& Tel. Co., supra; cf. Pacific Tel. & Tel. Co. v. Washing-
ton, supra, and the judgment of the state court must be 
reversed and the case remanded for further proceedings 
not inconsistent with this opinion.

Reversed.
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INTERNATIONAL STEEL & IRON CO. v. 
NATIONAL SURETY CO.

APPEAL FROM THE SUPREME COURT OF TENNESSEE.

No. 252. Argued January 9, 1936 and March 11, 1936.—Decided 
March 30, 1936.

1. Jurisdiction over an appeal from a state court may be sustained 
with the aid of a continuance after the case has been reached for 
argument, by obtaining from the state court, duly certified, and 
adding to the record, a supplement to its opinion showing that the 
federal question here relied on by the appellant was raised in and 
decided by that court. P. 662.

2. A state law relative to the settlement of public construction con-
tracts, which attempts retroactively to release the surety on a bond 
given by the contractor for the security of the claims of material- 
men, and to substitute therefor, without their consent, the obliga-
tion of another bond, not merely changes the remedy but destroys 
substantive obligations in violation of the contract clause of the 
Constitution. P. 662.

3. A party whose rights under the Federal Constitution are prejudiced 
by a decision of a state supreme court construing a state statute 
for the first time, is not estopped from attacking the decision on 
appeal because he did not anticipate such construction in the 
earlier stages of the case but relied upon another, not unreasonable, 
construction of the statute and invoked it in his own behalf. P. 665.

4. The rule that, when the decision of a state court may rest upon a 
non-federal ground adequate to support it, this Court will not take 
jurisdiction to determine the federal question, has no application 
where, as here, the non-federal ground might have been considered 
by the state court but was not. P. 666.

Reversed.

Appeal  from a judgment affirming a judgment of the 
state court of appeals, which reversed a decree of the 
chancellor, in a suit involving the question of the lia-
bility of the surety company on a contractor’s bond as 
affected by a statute of the State.

Mr. Cecil Sims, with whom Messrs. Isidor Kahn and 
F. M. Bass were on the brief, for appellant.

43927°—36-------12
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Mr. Charles C. Trabue, with whom Messrs. William 
Hume and Geo. H. Armistead, Jr., were on the brief, for 
appellee.

Mr . Justice  Roberts  delivered the opinion of the 
Court.

The present appeal challenges a statute of Tennessee 
on the ground that, as construed and applied, it impairs 
the obligation of a contract in contravention of Art. 
I, § 10 of the Federal Constitution.

March 12, 1928, National Construction Company made 
a contract with the State, through its Department of 
Highways and Public Works, for the construction of a 
bridge. An Act of 1917 required such a contractor to 
furnish a bond with surety to protect the State and to 
secure payment to persons furnishing materials, sup-
plies, and labor for the project.1 The company executed

’Chapter No. 74 Public Acts of Tennessee 1917 (p. 217). By § 6 
(p. 223) it is provided: "... All contractors with whom contracts 
are made by the Department shall enter into good and solvent surety 
bond in an amount fixed by the Department, conditioned upon the 
full and faithful performance of every part and stipulation of the 
contract, especially the payment for all materials purchased and 
for all labor employed in the contemplated work. ... Not more 
than ninety per cent of the contract price shall be paid on any 
contract until it is completed and the work is accepted. Before 
final acceptance, the contractor must furnish evidence to satisfy the 
Department that all the material used by him, his sub-contractors, 
or his agents, has been fully paid for and all laborers and other em-
ployees working for him, his sub-contractors, or his agents, have been 
fully paid. When this is done, full settlement may be made with the 
contractor; but not until thirty days’ notice in some newspaper . . . 
that settlement is about to be made and notify [sic] all claimants 
to file notice of their claim with the Secretary of the Department. 
The Secretary of the Department shall withhold a sufficient sum from 
the contract price due to pay all claims ... of which notice is filed 
with him, for a reasonable time to allow claimants to sue for and 
prove their claims against the contractor or his agent, in some court 
of competent jurisdiction.”
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such a bond with the appellee as surety. The appellant 
agreed with the Construction Company to furnish cer-
tain labor and materials for the erection of the bridge. 
Upon completion of the structure, the appellant claimed 
a balance of about $59,000. There remained in the 
possession of the Highway Department some $77,000 
which had been retained out of the contract price as di-
rected by the Act of 1917. In the meantime, the Act 
had been amended on April 11, 1929,2 3 * * * * to provide that 
instead of withholding the retained percentage pending 
the presentation of claims by sub-contractors, and paying 
into court so much as might be necessary to answer suits 
brought on those claims, the Commissioner of Highways 
might, upon the date of final settlement, release and pay 
to the principal contractor the amount so retained, 
against a refunding bond with proper surety, conditioned 
for the payment of valid claims of sub-contractors.8 
Pursuant to this amendatory act, the Commissioner,

2 Public Acts of Tennessee 1929, c. 80, pp. 173-175.
3 “Secti on  1. . . .
(a) ‘The Secretary of the Department (now the Commissioner of

Highways and Public Works) shall withhold a sufficient sum from
the contract price due to pay all claims, of which notice is filed with 
him, for a period of sixty days from the date of the last advertising, 
to allow claimants to sue and prove their claims against the contrac-
tor or his agent, in some court of competent jurisdiction. In the 
event suit is brought against the contractor within the said sixty
days from the date of the last advertising, by any claimant, the De-
partment or its officers shall pay the amount of said claim into court. 
But in all cases where suits are not brought within the said period 
of sixty days the Secretary shall pay said sum or sums so withheld 
to the contractor.

(b) ‘On the date set for full and final settlement with the con-
tractor, the contractor may make proper refunding bond to the 
State of Tennessee for the amount of any sum or sums so held for 
the said period of sixty days, such bond to be approved by the 
Commission, whereupon the Commissioner or the Department of 
Highways and Public Works shall pay such contractor in full.’ ”
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without notice to or consent of the appellant, made final 
settlement with the Construction Company and paid it 
the retained percentage, taking a refunding bond with 
the Equitable Casualty and Surety Company as surety. 
Thereupon, the appellant filed a bill in the Chancery 
Court of Davidson County against the Construction Com-
pany, the appellee as surety on the contractor’s bond, 
the Commissioner, and the Equitable Company as surety 
on the refunding bond, reciting the facts and praying a 
decree for the balance due under its contract. The Con-
struction Company answered and cross-claimed for al-
leged breach of contract, asserting that there was no sum 
due the appellant. The appellee answered asserting that 
the payment of the retained percentage and the accept-
ance of a refunding bond released it as surety from lia-
bility to the Department of Highways or to sub-contrac-
tors. The Commissioner’s answer recited his acts in the 
premises. The appellant replied to the cross-bill. A de-
cree was entered in favor of the Commissioner against 
the Construction Company and Equitable Company on 
the refunding bond. Subsequently the Commissioner in-
formed the court that the Equitable Company had be-
come insolvent and it was proposed to substitute a re-
funding bond of the Construction Company as princi-
pal and Consolidated Indemnity and Insurance Company 
as surety in the penal sum of $40,000, in place of the orig-
inal refunding bond, and lodge the new bond in court, 
such action not to release the Construction Company 
under the original refunding bond but to operate as a 
release of the receiver and liquidating agent of the Equi-
table Company. It was ordered that the bond be taken 
and lodged in court to await the outcome of the litiga-
tion.

The chancellor thereafter heard the cause on the 
merits, found in favor of the appellant for a balance of
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approximately $58,000, held that the amendatory act of 
1929 did not affect the appellee’s liability under the bond, 
but substituted a refunding bond in lieu of the moneys 
retained by the Commissioner, that the appellant should 
look first to the refunding bond and, after its exhaustion, 
recover from the appellee any amount remaining un-
paid. The appellee took the case to the Court of Ap-
peals of the State, where it insisted upon its position 
that the acceptance of a refunding bond and the release 
of the retained percentage operated to discharge its bond. 
That court reversed the chancellor’s decision, holding 
that the act of 1929 was prospective in operation and did 
not apply to the State’s contract with the Construction 
Company; that the action of the Commissioner in tak-
ing a refunding bond and releasing the retained percen-
tage was unlawful, operated to the prejudice of the ap-
pellee as surety on the contract bond and released it 
from liability. Both appellant and appellee were granted 
writs of certiorari by the Supreme Court of Tennessee. 
The former assigned error to the holding that the ac-
tion of the Commissioner in paying over the retained 
funds and taking a refunding bond released the appellee 
as surety. The latter assigned error to the holding that 
the amendatory act of 1929 was inapplicable to the 
contract in question and that the Commissioner was not 
authorized thereby to proceed as he did, and thus satisfy 
and discharge the obligation of appellee’s bond.

Upon grounds differing from those stated by the Court 
of Appeals, the Supreme Court affirmed the decree. It 
held the amendatory act retroactive and applicable to the 
contract of the Construction Company; and the Com-
missioner’s action lawful and effective to supersede and 
annul the contract bond.

In the course of the opinion the Court said: 11. . . 
our construction of Chapter 80 of the Acts of 1929 does
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not bring that statute into any constitutional difficulty.” 
Except for this statement, the record failed to disclose 
that a question under the Federal Constitution had been 
presented or decided. In the circumstances, this court 
had no jurisdiction upon appeal. Counsel for the appel-
lant requested at the bar a continuance of the cause to 
afford opportunity for amplification of the record disclos-
ing the basis of decision.4 The application was granted, 
a petition was filed in the court below, and, in response 
thereto, the court added to its opinion a recital that a 
reargument had been ordered upon “the constitutional-
ity, construction, and applicability” of Chapter 80 of the 
Acts of 1929, and, prior to reargument, counsel for the 
appellant had filed a brief raising the federal constitu-
tional question under Article I, § 10, and the Court in-
tended to express the opinion that the Act, as construed 
by it, “did not impair the obligation of contracts in vio-
lation of . . . the contract clause of . . . the Constitu-
tion of the United States.” These additional proceed-
ings have been certified and added to the record. Upon 
the record as thus supplemented we have jurisdiction.

The contention is that Chapter 80 of the Acts of 1929, 
as construed, releases and discharges the obligation of the 
appellee’s bond to pay the balance due the appellant, and 
that such destruction of the obligation cannot be justi-
fied by substituting a right of action on another bond 
without appellant’s consent. The appellant says that 
under the local law the bond given by the appellee is of 
a dual nature, running both to the State and to sub-con-
tractors; and its execution created a direct contractual 
relation between the surety and those who furnished ma-
terial and labor for the erection of the bridge, the obli-
gation of appellee to appellant coming into existence at 
the moment the latter made its contract with the Con-

* Compare Lynch v. New York, 293 U. S. 52.
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struction Company.® The Supreme Court of Tennessee, 
though so holding, thought the Act of 1929 merely 
affected the appellant’s remedy without impairing its 
substantive rights. It treated the Act of 1917, pursuant 
to which appellee gave its bond, as having “the same 
general purpose as the mechanic’s lien statutes.” It said: 
“The beneficiaries of the legislation are given a lien under 
private contracts, recourse on the bond under public con-
tracts.” After stating that it was unnecessary to decide 
whether a mechanic’s lien,—a remedy created by statute 
and not by the contract of the parties,—may be abolished 
or modified by statute without impairing the obligation 
of the contract or, on the contrary, the lienor has a vested 
interest in the remedy, upon accrual of his lien, of which 
he cannot be deprived without such impairment, the 
court disposed of the appellant’s contention thus:

“If we concede that the materialman’s lien in the one 
instance, or his recourse on the bond in the other instance, 
enters into his contract and is a part thereof, and that a 
remedy so embraced cannot be impaired without impair-
ing the obligation of the contract, still our construction 
of chapter 80 of the Acts of 1929 does not bring that 
statute into any constitutional difficulty. We construe 
the statute as regulating, after its passage, the procedure 
to be followed by all parties in respect to the final settle-
ment of every highway contract, whether the contract 
itself was made before or after the enactment of chapter 
80 of the Acts of 1929.”

This view seems to us to confuse the remedies for the 
enforcement of two distinct contracts involved in every 
similar situation. The sub-contractor has a contract with

5 City of Bristol v. Bostwick, 139 Tenn. 304, 310, 317; 202 S. W. 
61; Coss v. Smith, 146 Tenn. 218, 227 ; 240 S. W. 778, citing and 
quoting Equitable Surety Co. v. United States, 234 U. S. 448; Stand-
ard Oil Co. v. Jamison Bros., 166 Tenn. 53, 55; 59 S. W. (2d) 522.
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the principal contractor, but none with the owner. The 
mechanics’ lien law gives the sub-contractor no additional 
redress against the principal contractor for breach by the 
latter of his sub-contract. Because the sub-contractor’s 
labor and material go to enhance the value of the owner’s 
property, the law places that property in peril of a lien for 
payment of the sub-contractor, unless the owner sees that 
he is paid. Abolition of the lien destroys no remedy 
which the sub-contractor could have invoked as against 
his employer, with whom alone he has a contract. The 
Act of 1917, on the other hand, instead of creating a right 
of lien against the owner, who is a stranger to the sub-
contract, requires that if a bidder for public works is to 
become the contractor therefor he must procure a bonds-
man for the payment of his sub-contractors. The statute 
itself confers no contractual right on any sub-contractor, 
nor does it by its own force confer upon him any new 
remedy for the enforcement as against the principal con-
tractor of the obligation of any contract the two may 
make. A bondsman is invited to come forward and agree 
to indemnify the sub-contractor. If he does so, he acts 
voluntarily. For a consideration sufficient to move him, 
he contracts directly with the sub-contractor to assure 
the satisfaction of his just claims against the principal 
contractor. The remedy for a breach of this undertaking 
is an action at law.

The appellee voluntarily gave its bond. How does 
Chapter 80 of the Acts of 1929 affect the obligation of 
that contract? As construed by the Supreme Court of the 
State, it releases and discharges the obligation of the 
bond, and substitutes therefor the obligation of another 
bond without the acquiescence of the obligee. This is 
not to substitute a new for the old remedy against the 
surety. It is to declare the surety’s obligation unen-
forceable,—in short, no longer a subsisting obligation.
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Beyond doubt the statute thus violates the contract clause 
of the Constitution.

The respondent insists that as the appellant joined the 
Equitable Company, surety on the refunding bond, as a 
defendant, it sought to take advantage of the amenda-
tory act of 1929 and is now estopped to question the con-
stitutional validity of the statute. Appellant replies that 
the suit went upon the theory adopted by the chancellor 
that the amendatory act was not retroactive so as to 
release the earlier bond but intended merely to substitute 
a refunding bond in the place of the funds retained by 
the Highway Commissioner which, under the original 
act, were also held for satisfaction of the appellant’s 
claim. Such a construction of an act which had not been 
passed upon by any court was permissible and if, as now 
appears, the appellant was in error in so construing the 
act, the mistake cannot be made the basis of an estoppel. 
In both appellate courts the appellant insisted on its 
original view that the Act of 1929 did not operate to dis-
charge the obligation of the appellee’s bond. The appel-
lee asserted no estoppel in either of those tribunals. 
Not until the decision of the Supreme Court was there 
a holding that the act retroactively affected the enforci- 
bility of the bond. Not until then was there occasion for 
appellant to urge that, if so construed, the act would 
impair the obligation of the bond. As we have indicated, 
the record discloses that when this construction of the act 
appeared probable the appellant promptly raised the 
constitutional question. It cannot be estopped so to do 
by its previous insistence upon a construction which 
would render the statute consistent with the Act of 1917 
and present no constitutional difficulty.6 The appellee 
says that estoppel, a non-federal ground, adequate to 

6 Compare Saunders v. Shaw, 244 U. S. 317; Great Northern Ry. 
Co. v. Sunburst Oil & Refining Co., 287 U. S. 358, 367.
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support the judgment, was in the case from its inception. 
The point was not made or considered in the state courts. 
The validity of the act was adjudged on the issue of im-
pairment of the obligation of the appellee’s bond. We 
do not, therefore, consider the defense of estoppel.

“The rule that, when the decision of a state court may 
rest upon a non-federal ground adequate to support it, 
this court will not take jurisdiction to determine the fed-
eral question, has no application where, as here, the non- 
federal ground might have been considered by the state 
court but was not-”7

The judgment is reversed and the cause remanded for 
further proceedings not inconsistent with this opinion.

Reversed.

ASIATIC PETROLEUM CO., LTD. v. INSULAR COL-
LECTOR OF CUSTOMS.

CERTIORARI TO THE SUPREME COURT OF THE PHILIPPINE 
ISLANDS.

No. 674. Argued March 13, 1936.—Decided March 30, 1936.

1. The Philippine Tariff Act of 1909 as enacted by Congress is a 
statute of the United States within the meaning of the Act of 
February 13, 1925, and this Court has jurisdiction to review a 
decision of the Supreme Court of the Islands involving its applica-
tion. P. 668.

2. The Act of 1916 for the government of the Philippine Islands did 
not operate to repeal the Tariff Act as a law of the United States 
and convert it into a law of the Philippine Islands, and did not thus 
abolish the jurisdiction of this Court to review a decision of the 
Islands Supreme Court involving the application of the Tariff Act. 
P. 669.

3. The erection of a local legislature in a territory or a possession 
and the grant of legislative power do not deprive Congress of the 
reserved power to legislate for the territory or possession, or 
abrogate existing congressional legislation in force therein. P. 670.

1 Grayson v. Harris, 267 U. S. 352, 358.
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4. Section 15 of the Philippine Independence Act of 1934, repealing, 
except as otherwise provided, “all laws or parts of laws relating to 
the present government of the Philippine Islands and its adminis-
tration,” held not to have repealed the Philippine Tariff Act of 
1909. P. 671.

5. Section 21 of the Philippine Tariff Act of 1909, providing for a 
drawback of customs duties on all fuel oil imported into the Philip-
pine Islands which is afterwards used for the propulsion of “vessels 
engaged in trade with foreign countries,” applies to vessels of for-
eign registry as well as to vessels of Philippine and American 
registry. P. 671.

Reversed.

Certiorari , post, p. 700, to review a judgment affirm-
ing a judgment denying a writ of mandamus to compel 
the respondent to approve drawbacks of customs duties.

Mr. Wm. D. Whitney for petitioner.

Mr. Lee S. Tillotson for respondent.

Mr . Justi ce  Robert s delivered the opinion of the 
Court.

The petitioner seeks review of a decision of the Su-
preme Court of the Philippine Islands which construed 
§ 21 of the Philippine Tariff Act of 1909.1 The reasons 
assigned are the importance of the question involved and 
conflict with a decision of the Court of Claims under a 
statute of similar import. The respondent urges that 
this Court is without jurisdiction to issue the writ, and if 
it has jurisdiction, should affirm the judgment.

The section in question provides:
“Sec. 21. That on all fuel imported into the Philip-

pine Islands which is afterwards used for the propul-
sion of vessels engaged in trade with foreign countries, 
or between ports of the United States and the Philip-
pine Islands, or in the Philippine coastwise trade, a re-

‘36 Stat. 130, 176.
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fund shall be allowed equal to the duty imposed by law 
upon such fuel, less one per centum thereof, which shall 
be paid under such rules and regulations as may be pre-
scribed by the insular collector of customs.”

During the period between June 15, 1932, and April 
15, 1933, the petitioner imported into the Philippine 
Islands fuel oil, paid the prescribed duties thereon, and, 
in turn, made sales to agents of foreign shipping concerns 
with the agreement that drawbacks of customs duties 
paid on the quantities so sold were to be for petitioner’s 
account. The oil was put aboard vessels of British, Swed-
ish, Dutch, Danish and Norwegian registry and used for 
their propulsion while engaged in trade between the 
Islands and foreign countries. The petitioner filed with 
the respondent certificates of the sales; the Surveyor of 
the Port of Manila superintended the transfer to each 
vessel and, in his return to the respondent, certified the 
correct weight of each lading. The petitioner then pre-
sented drawback entries and requested a refund of duties 
paid, as provided by § 21 of the Tariff Act. The re-
spondent refused to authorize or pay the drawbacks on 
the ground that they are allowable only in respect of fuel 
imported and sold for use by vessels of Philippine regis-
try. The petitioner applied to the Court of First In-
stance of Manila for a mandamus requiring the respond-
ent to sign and issue the necessary warrants for refund 
of tax. The court denied the writ. Upon appeal, the 
Supreme Court held that the section applied only to fuel 
used by vessels of American or Philippine registry and 
affirmed the judgment.

First. This court has jurisdiction. The relevant statute 
is that of February 13, 1925:2

“That in any case in the Supreme Court of the Philip-
pine Islands wherein the Constitution, or any statute or

2 C. 229, § 7, 43 Stat. 936, 940.
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treaty of the United States is involved, or wherein the 
value in controversy exceeds $25,000, or wherein the title 
or possession of real estate exceeding in value the sum of 
$25,000 is involved or brought in question, it shall be 
competent for the Supreme Court of the United States, 
upon the petition of a party aggrieved by the final judg-
ment or decree, to require, by certiorari, that the cause 
be certified to it for review and determination . . .”

The provision is continued in force by the Philippine 
Independence Act.3

It is incontestable that the Tariff Act of 1909 as en-
acted by Congress was a statute of the United States 
within the meaning of the Act of 1925 and that this 
court would have jurisdiction to review a decision involv-
ing its application,4 were it not for certain provisions of 
the Act of 1916 for the government of the Islands.5 The 
claim is that these repealed the Tariff Act as a law of 
the United States, converted it into a law of the Philip-
pine Islands, and thus abolished our jurisdiction to review 
the judgment in question. The argument is grounded 
upon §§ 5, 6, 7, 8, and 10 of the organic act, which are 
copied in the margin.6 Respondent points out that the 

3 March 24, 1934, § 7 (6), c. 84, 48 Stat. 456, 462; U. S. C. Tit. 
48, § 1237. “Review by the Supreme Court of the United States 
of cases from the Philippine Islands shall be as now provided by 
law . . .”

* Gsell n . Insular Collector of Customs, 239 U. S. 93. At the time 
of this decision the appellate jurisdiction of this Court was governed 
by the Act of July 1, 1902, c. 1369, § 10, 32 Stat. 691, 695, which 
was substantially identical with the Act of 1925, § 7, except that 
it provided for review upon appeal or by writ of error instead of 
by certiorari.

'Aug. 29, 1916, c. 416, 39 Stat. 545.
'“See. 5. That the statutory laws of the United States hereafter 

enacted shall not apply to the Philippine Islands, except when they 
specifically so provide, or it is so provided in this Act.

“Sec. 6. That the laws now in force in the Philippines shall con-
tinue in force and effect, except as altered, amended, or modified
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effect of these sections is to give the Philippine Legis-
lature concurrent power with Congress to amend, alter, 
or repeal laws of the United States effective in the Islands, 
including tariff laws, with the one exception that in such 
tariff laws trade relations between the Islands and the 
United States are to continue to be governed exclusively 
by congressional legislation. Since 1916 the Tariff Act 
of 1909 has been repeatedly amended by the local legis-
lature with the approval of the President of the United 
States, and the contention is that although § 21 has never 
been amended or repealed, the Act of 1916 and the action 
taken by the Phillippine Legislature thereunder have 
converted the Tariff Act into a local law and stripped it 
of its character as an act of Congress. We do not agree. 
Section 21 derives force from the legislative action of 
Congress. Neither the provisions of the organic act nor 
the amendment of other sections by the Philippine Legis-
lature changed the source of its authority. The erection 

herein, until altered, amended, or repealed by the legislative au-
thority herein provided or by Act of Congress of the United States.

“Sec. 7. That the legislative authority herein provided shall have 
power, when not inconsistent with this Act, by due enactment to 
amend, alter, modify, or repeal any law, civil or criminal, continued 
in force by this Act as it may from time to time see fit.

“This power shall specifically extend with the limitation herein 
provided as to the tariff to all laws relating to revenue and taxation 
in effect in the Philippines.

“Sec. 8. That general legislative power, except as otherwise herein 
provided, is hereby granted to the Philippine Legislature, authorized 
by this Act.

“Sec. 10. That while this Act provides that the Philippine gov-
ernment shall have the authority to enact a tariff law the trade re-
lations between the islands and the United States shall continue to 
be governed exclusively by laws of the Congress of the United States: 
Provided, That tariff acts or acts amendatory to the tariff of the 
Philippine Islands shall not become law until they shall receive the 
approval of the President of the United States . . .”
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of a local legislature in a territory or a possession and 
the grant of legislative power do not deprive Congress of 
the reserved power to legislate for the territory or pos-
session, or abrogate existing congressional legislation in 
force therein.7

It is argued that § 15 of the Independence Act8 has 
repealed the Act of 1909. This section is, in part,— 
‘ ‘Except as otherwise provided in this Act, all laws or 
parts of laws relating to the present government of the 
Philippine Islands and its administration are hereby re-
pealed as of the date of the inauguration of the govern-
ment of the Commonwealth of the Philippine Islands.”

The respondent contends that tariff acts belong to the 
administration of government and are within the scope of 
the repeal. But we think that when the phraseology 
of the Independence Act is viewed in its setting and is 
compared with § 2 of Article XV of the Constitution 
of the Commonwealth of the Philippine Islands, con-
tinuing all laws of the Islands in force until the inaugu-
ration of the Commonwealth and thereafter until 
amended, altered, modified, or repealed by the National 
Assembly, it becomes evident that laws relating to such 
subjects as the tariff were not repealed but only those 
dealing with administrative agencies and their procedure 
which would be inconsistent with the new frame of gov-
ernment. In any event the Independence Act cannot 
operate retroactively to deprive the petitioner of rights 
vested before its adoption.

Second. The petitioner must prevail upon the merits. 
The court below limited the scope of the drawback pro-
vision by inserting, in effect, after the word “vessels,” 
as it appears in § 21, the words “of Philippine or Ameri- 
can registry.” The statute is plain upon its face. The 
phrase used is “vessels engaged in trade with foreign

T Compare National Bank v. County of Yankton, 101 U. S. 129.
8 Mar. 24, 1934, c. 84, § 15, 48 Stat. 456, 464.
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countries.” The court restricted the scope of the ex-
pression upon the view that the drawback was authorized 
in the interest of the merchant marine of the Islands and 
that of the United States. We are not referred to any 
facts to support this conclusion. An equally plausible 
inference is that the purpose of the provision was to 
afford Philippine merchants trade opportunities equal to 
those of foreign merchants in supplying fuel oil to ships. 
We are not at liberty to limit the application of so clear 
and unambiguous a statutory direction in the absence of 
convincing evidence that the intent of Congress was less 
sweeping than its words import. We hold that the sec-
tion applies to fuel sold to all vessels, of whatever regis-
try, trading with foreign countries.9

The judgment is reversed and the cause remanded for 
further proceedings not inconsistent with this opinion.

Reversed.

NEW YORK LIFE INSURANCE CO. v. VIGLAS.

CERTIORARI TO THE CIRCUIT COURT OF APPEALS FOR THE 
FIRST CIRCUIT.

No. 602. Argued March 6, 1936.—Decided March 30, 1936.

1. A policy holder, entitled by his policy to monthly benefit payments 
and suspension of premiums if totally and permanently disabled, 
and who had been in the enjoyment of these rights upon the as-
sumption that such disability existed, was notified by the insurance 
company that it would no longer make the payments or waive 
premiums, because it appeared to the company that for some time 
past he had not been continuously totally disabled within the 
meaning of the policy; and upon his failure to pay a premium on 
the next due day, the company noted on its records that the policy 

’An act of Congress providing, in identical terms, for a drawback 
of tariff duties, was held by the Court of Claims to apply in respect 
of all vessels whether of domestic or foreign registry. Kennedy v. 
United States, 23 Ct. Os. 363.
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had lapsed. By its terms, even if the policy had lapsed, the in-
sured would still be entitled to stipulated surrender privileges, cash, 
or new insurance, and to full reinstatement upon proof within six 
months that the disability existed at the time of default. Held:

(1) That the action of the insurance company, bona fide though 
mistaken, did not amount to a repudiation, renunciation, or aban-
donment of its entire contract but only to a breach of the obligation 
to pay benefits. P. 676.

(2) The damages recoverable by the insured did not exceed the 
benefits in default at the commencement of suit. P. 678.

2. In determining whether a breach of contract, short of repudiation 
or intentional abandonment, avoids the contract as a whole, the 
relation between the maintenance of the contract and the frustra-
tion of the ends it was expected to serve is of much importance, 
and that which is necessary to work out reparation in varying 
conditions must be considered. P. 679.

3. Strictly speaking, an “anticipatory” breach of contract is one 
committed before there is a present duty of performance. P. 681.

78 F. (2d) 829, reversed.

Cert iorari , 296 U. S. 571, to review the reversal of a 
judgment dismissing, on demurrer to the complaint, an 
action for breach of an insurance contract. The ground 
of dismissal was that the possible recovery was less than 
the jurisdictional amount.

Mr. Frederick H. Nash, with whom Messrs. Louis H. 
Cooke and Richard Wait were on the brief, for peti-
tioner.

Mr. Harris J. Booras, with whom Mr. George C. 
Eliades was on the brief, for respondent.

Mr . Justice  Cardozo  delivered the opinion of the 
Court.

The case, which is here upon demurrer to a declaration, 
depends for its solution upon the nature of the breach of 
contract imputed to the defendant, the petitioner in this 
court, and upon the measure of the damages recoverable 
therefor.

43927’—36-------1$
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From the declaration we learn the following: Respond-
ent received from petitioner on February 7, 1927, a policy 
of insurance for $2,000 payable at his death. The con-
sideration was a semiannual premium of $38 payable 
during his life, but for not more than twenty years. If, 
however, the insured became totally and permanently 
disabled before the age of sixty, the company, petitioner, 
was to pay him a monthly income at an agreed rate and 
was to waive the payment of any premium that would 
otherwise be due. Disability was to be considered total 
when the insured was so affected by bodily injury or dis-
ease as to be wholly prevented from performing any work, 
from following any occupation, or from engaging in any 
business for remuneration or profit. In particular, “the 
total and irrecoverable loss of the sight of both eyes or of 
the use of both hands or of both feet or of one hand and 
one foot” was to constitute “total disability for life.” Be-
fore making any income payment or waiving any pre-
mium the company might demand due proof of the con-
tinuance of total disability, not oftener, however, than 
once a year after such disability had continued for two 
full years. Upon failure to furnish such proof, or if the 
insured performed any work, or followed any occupation, 
or engaged in any business for remuneration or profit, “no 
further income payments” were to be made, “nor pre-
miums waived.” If at the time of a default in the pay-
ment of a premium, the insured was disabled within the 
definition of the policy, the insurance was to be rein-
stated, provided, however, that within six months after 
the default proofs of such disability were received by the 
insurer. In any event, reinstatement would be permitted 
at any time within five years upon evidence of insurabil-
ity satisfactory to the insurer and upon payment of over-
due premiums with interest at five per cent. Finally, the 
insured, though in default, was to have the benefit of 
surrender values in the form either of cash or of tern-
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porary insurance or of participating paid-up insurance 
according to his choice.

On September 11, 1931, the insured, according to the 
declaration, lost “the total and irrecoverable use” of one 
hand and one foot, and became totally and permanently 
disabled. Upon proof of his condition the company paid 
him the monthly benefits called for by the policy from 
October 11, 1931, to July 11, 1933, and during the same 
period waived the payment of semi-annual premiums. 
It refused to make a monthly payment in August, 1933, 
and refused the same month to waive a semi-annual pre-
mium, “asserting to the plaintiff as its ground for such 
refusal that since it appeared to the defendant that for 
some time past the plaintiff had not been continuously 
totally disabled within the meaning of the disability bene-
fit provision of the policy, the defendant would make 
no further monthly disability payments, and that the 
premiums due on and after August 7, 1933, would be pay-
able in conformity with the terms of the contract.” 
Later, upon the expiration of a term of grace, “the de-
fendant, on or about September 19, 1933, declared the 
policy as lapsed upon its records.” Plaintiff has elected 
to treat the defendant’s acts “as a repudiation and de-
nunciation of the entire contract,” relieving him on his 
part from any further obligation.

There are two counts to his declaration. In the first, 
after stating the foregoing facts, he claims the cash sur-
render value that the policy will have in February, 1969, 
if he lives until that time, the date being chosen with 
reference to his expectancy of life under the American 
Table of Mortality. This value, $1,408, is less than the 
amount necessary to give jurisdiction in accordance with 
the Judicial Code. Judicial Code, § 24; 28 U. S. C., 
§ 41. In the second count, after stating the same facts, 
he claims for damages the total benefits that will be pay-
able to him during the same period of expectancy, if he
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lives that long and his disability continues. The damages 
so computed are $15,900. No deduction is made on ac-
count of future premiums, for by hypothesis the disability 
will continue during life. The defendant demurred to 
both counts, stating in the demurrer that the declaration 
sets forth a cause of action for the benefits and premiums 
accruing prior to the date of the writ, and for nothing in 
excess thereof. In that view the recovery will be only 
$98, which is less than the jurisdictional amount. The 
District Court sustained the demurrer, and gave judg-
ment for the defendant. The Court of Appeals for the 
First Circuit reversed. 78 F. (2d) 829. A writ of cer-
tiorari issued to resolve a claim of conflict with a decision 
of this court.

Upon the showing made in the complaint there was 
neither a repudiation of the policy nor such a breach of 
its provisions as to make conditional and future benefits 
the measure of recovery.

Repudiation there was none as the term is known to 
the law. Petitioner did not disclaim the intention or the 
duty to shape its conduct in accordance with the pro-
visions of the contract. Far from repudiating those pro-
visions, it appealed to their authority and endeavored to 
apply them. If the insured was still disabled, monthly 
benefits were payable, and there should have been a 
waiver of the premium. If he had recovered the use of 
hand or foot and was not otherwise disabled, his right 
to benefits had ceased, and the payment of the premium 
was again a contractual condition. There is nothing to 
show that the insurer was not acting in good faith in 
giving notice of its contention that the disability was over. 
Mobley v. New York Life Insurance Co., 295 U. S. 632, 
638. If it made a mistake, there was a breach of a pro-
vision of the policy with liability for any damages ap-
propriate thereto. We do not pause at the moment to fix 
the proper measure. Enough in this connection that at
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that stage of the transaction there had been no renuncia-
tion or abandonment of the contract as a whole. Mob-
ley v. New York Life Insurance Co., supra; Dingley v. 
Oler, 117 U. S. 490, 503; Roehm v. Horst, 178 U. S. 1, 14, 
15; Pierce v. Tennessee Coal, Iron & R. Co., 173 U. S. 1, 
3, 11.

Renunciation or abandonment, if not effected at that 
stage, became consummate in the plaintiff’s view at the 
end of the period of grace when the company declared 
the policy “lapsed upon its records.” Throughout the 
plaintiff’s argument the declaration of a lapse is treated 
as equivalent to a declaration that the contract is a null-
ity. But the two are widely different under such a policy 
as this.1 The policy survived for many purposes as an 
enforcible obligation, though default in the payment of 
premiums had brought about a change of rights and lia-
bilities. The insurer was still subject to a duty to give 
the insured the benefit of the stipulated surrender privi-
leges, cash or new insurance. It was still subject to a 
duty upon proof within six months that the disability 
continued to reinstate the policy as if no default had 
occurred. None of these duties was renounced. None 
of them was questioned. Indeed, there is lacking an 
allegation that notice of the entry on the records was 
given to the plaintiff, or that what was recorded 
amounted to more than a private memorandum. In that 
respect the case is weaker for the plaintiff than Mobley v. 
New York Life Insurance Co., supra, decided at the last 
term. There also the controversy turned upon the rejec-
tion of a claim of disability under a like contract of insur-
ance. The insurer took the ground that the disability 
had ended and that premiums would not be waived. 
Upon default it gave notice to the insured that the policy

‘See the cases collected in Vance on Insurance, 2d ed., pp. 283, 
301, 302.
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had lapsed. We held that the breach fell short of an 
unconditional abandonment. On the other hand, follow-
ing the notice and before the service of a summons there 
were acts and declarations pointing to an understanding 
between insurer and insured that the lapse was not defini-
tive, but was open to recall. These differences are such 
as to take from that decision the quality of a controlling 
precedent, though the analogy it offers is cogent and 
persuasive. Viewing the case before us independently, 
we hold that upon the facts declared in the complaint 
the insurer did not repudiate the obligation of the con-
tract, but did commit a breach for which it is answerable 
in damages.

What the damages would be if there had been com-
plete repudiation we do not now decide. Cf. Kelly v. Se-
curity Mutual Life Insurance Co., 186 N. Y. 16; 78 N. E. 
584; O'Neill v. Supreme Council A. L. of H., 70 N. J. L. 
410, 415; 57 Atl. 463. For breach short of repudiation or 
an intentional abandonment equivalent thereto, the dam-
ages under such a policy as this do not exceed the bene-
fits in default at the commencement of the suit. Full 
justice will thus be done alike to insured and to insurer. 
The insured, if he proves that the benefits are due, will 
have a judgment effective to reinstate his policy. The 
insurer will be saved from a heavy, perhaps a crushing 
liability as the consequence of a claim of right not 
charged to have been made as a disingenuous pretense. 
Cf. Armstrong v. Ross, 61 W. Va. 38, 48; 55 S. E. 595. 
So the courts have held with an impressive concord of 
opinion.2 Federal Life Insurance Co. v. Rascoe, 12 F.

2 Daley v. People’s Building, Loan & Saving Assn., 178 Mass. 13,18; 
59 N. E. 452; Howard v. Benefit Association of Railway Employees, 
239 Ky. 465, 468 ; 39 8. W. (2d) 657; Woods v. Provident Life & 
Accident Insurance Co., 240 Ky. 398; 42 8. W. (2d) 499; Indiana 
Life Endowment Co. v. Reed, 54 Ind. App. 450, 460, 461; 103 N. E. 
77; Mutual Life Insurance Co. v. Marsh, 186 Ark. 861, 869; 56 S. W.
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(2d) 693, one of the few decisions to the contrary, was 
disapproved in Mobley’s case (p. 639), and is now dis-
approved again.

We have no thought to suggest an invariable rule 
whereby the full value of a bargain may never be re-
covered for any breach of contract falling short of repu-
diation or intentional abandonment. All depends upon 
the circumstances. Helgar Corporation v. Warner’s Fea-
tures, Inc., 222 N. Y. 449, 452, 453, 454; 119 N. E. 113.8 
There may be times when justice requires that irrespec-
tive of repudiation or abandonment the sufferer from the 
breach shall be relieved of a duty to treat the contract 
as subsisting or to hold himself in readiness to perform 
it in the future. Roehm v. Horst, supra, pp. 17, 18; 
Nichols v. Scranton Steel Co., 137 N. Y. 471, 487; 33 
N. E. 561. Generally this is so where the contract is

(2d) 433; Massachusetts Protective Assn. v. Jurney, 188 Ark. 821, 
826; 68 S. W. (2d) 455; Cobb v. Pacific Mutual Life Insurance Co., 
4 Cal. (2d) 565; Brix v. People’s Mutual Life Insurance Co., 2 Cal. 
(2d) 446 ; 41 P. (2d) 537; Atkinson v. Railroad Employes Mutual 
Relief Society, 160 Tenn. 158, 167, 168; 22 8. W. (2d) 631; Atlantic 
Life Insurance Co. v. Serio, 171 Miss. 726, 730; 157 So. 474; Allen v. 
National Life & Accident Insurance Co., 228 Mo. App. 450, 452; 67 
S. W. (2d) 534; Puckett v. National Annuity Assn., 134 Mo. App. 501; 
114 S. W. 1039; Garbush v. Order of United Commercial Travelers, 
178 Minn. 535, 539; 228 N. W. 148; Kimel v. Missouri State Life 
Insurance Co., 71 F. (2d) 921, 923; Menssen v. Travelers! Insurance 
Co., 5 F. Supp. 114; Ginsburg v. Pacific Mutual Life Insurance Co., 
5 F. Supp. 296; Hines v. Fidelity Mutual Life Insurance Co., 6 F. 
Supp. 692; Kithcart n . Metropolitan Life Insurance Co., 1 F. Supp. 
719; Wyll v. Pacific Mutual Life Insurance Co., 3 F. Supp. 483; 
Parks v. Maryland Casualty Co., 59 F. (2d) 737; cf. Kelly v. Se-
curity Mutual Life Insurance Co., 186 N. Y. 16; 78 N. E. 584; 
Killian v. Metropolitan Life Insurance Co., 251 N. Y. 44, 48; 166 
N. E. 798.

8 For a collection of the cases, see Williston, Contracts, vol. 2, 
§§ 864, 866, 867, 870; vol. 3, § 1290; and cf. Restatement, Law of 
Contracts, vol. 1, § 275.
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a bilateral one with continuing obligations, as where a 
manufacturer has undertaken to deliver merchandise in 
instalments. Norrington v. Wright, 115 U. S. 188; Wol- 

- fert v. Caledonia Springs Ice Co., 195 N. Y. 118; 88 N. E.
24. Even then, the rights that are his may depend upon 
the grounds of the rejection or the nature of the default, 
whether unintentional or wilful. Helgar Corporation n . 
Warner’s Features, Inc., supra. On the other hand, a 
party to a contract who has no longer any obligation of 
performance on his side but is in the position of an an-
nuitant or a creditor exacting payment from a debtor, 
may be compelled to wait for the instalments as they 
severally mature, just as a landlord may not accelerate 
the rent for the residue of the term because the rent is 
in default for a month or for a year. McCready v. Lin- 
denborn, 172 N. Y. 400, 408; 65 N. E. 208; cf. National 
Machine Tool Co. v. Standard Shoe Machinery Co., 
181 Mass. 275, 279; 63 N. E. 900; Wharton & Co. v. 
Winch, 140 N. Y. 287; 35 N. E. 589. With the aid of 
this analysis one discovers the rationale of the cases 
which have stated at times, though with needless gen-
erality, that by reason of the subject matter of the un-
dertaking the rule applicable to contracts for the pay-
ment of money is not the same as that applicable for 
the performance of services or the delivery of mer-
chandise. Cf. Roehm v. Horst, supra, at p. 17; Moore v. 
Security Trust Life Insurance Co., 168 Fed. 496, 503; 
Howard v. Benefit Association of Railroad Employees, 
239 Ky. 465, 470; 39 S. W. (2d) 657; Washington 
County v. Williams, 111 Fed. 801, 810; Restatement, Law 
of Contracts, § 316. The root of any valid distinction is 
not in the difference between money and merchandise or 
between money and services. What counts decisively is 
the relation between the maintenance of the contract and 
the frustration of the ends it was expected to subserve.



681N. Y. LIFE INS. CO. v. VIGLAS.

Opinion of the Court.672

The ascertainment of this relation calls for something 
more than the mechanical application of a uniform 
formula. To determine whether a breach avoids the con-
tract as a whole one must consider what is necessary to 
work out reparation in varying conditions.

If that test be applied, the declaration will not stand. 
The plaintiff does not need redress in respect of unma-
tured instalments in order to put himself in a position to 
shape his conduct for the future. If he is already in de-
fault for the non-payment of a premium, he will not be 
in any worse predicament by multiplying the defaults 
thereafter. On the other hand, if his default is unreal be-
cause the premiums had been waived, the insurer will be 
estopped from insisting upon later premiums until the 
declaration of a lapse has been canceled or withdrawn. 
Besides, if the disability is permanent, there will be noth-
ing more to pay. The law will be able to offer appropriate 
relief “where compensation is wilfully and contumaci-
ously withheld.” Cobb v. Pacific Mutual Life Insurance 
Co., 4 Cal. (2d) 565; 51 P. (2d) 84.

We have refrained in what has been written from de-
veloping the distinction between an anticipatory breach 
and others. The line of division between the two has 
not always been preserved with consistency or clearness. 
To blur it is prejudicial to accuracy of thought as well as 
precision of terminology. Strictly an anticipatory breach 
is one committed before the time has come when there is 
a present duty of performance. Roehm v. Horst, supra; 
Pollock on Contracts, 9th ed., p. 293; Williston, Con-
tracts, vol. 3, § 1296 et seq., collecting the decisions. It 
is the outcome of words or acts evincing an intention to 
refuse performance in the future. On the other hand, 
there are times, as we have seen, when the breach of a 
present duty, though only partial in its extension, may 
confer upon the injured party the privilege at his election
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to deal with the contract as if broken altogether. A loose 
practice has been growing up whereby the breach on such 
occasions is spoken of as anticipatory, whereas in truth 
it is strictly present, though with consequences effective 
upon performance in the future. The declaration in the 
case at hand makes a showing of a present breach. It 
does not make a showing of a breach so wilful and ma-
terial as to make acceleration of future benefits essential 
to the attainment of present reparation. Helgar Corpora-
tion v. Warner’s Features, Inc., supra.

The judgment of the Court of Appeals should be re-
versed and that of the District Court affirmed.

Reversed.

NORFOLK & WESTERN RAILWAY CO. v. NORTH 
CAROLINA ex  rel . MAXWELL, COMMISSIONER 
OF REVENUE.

APPEAL FROM THE SUPREME COURT OF NORTH CAROLINA.

No. 610. Argued March 6, 1936.—Decided March 30, 1936.

1. For ascertaining the net income of an interstate railway taxable 
within a particular State, a formula allocating operating revenues 
and operating expenses to the lines within that State by applying 
the average mileage prorate of the entire railway system, is gen-
erally speaking valid, though it may produce unconstitutional 
results in particular instances. P. 684.

2. A railway claiming that the use of such a formula operated 
arbitrarily to attribute net income to its lines within the State 
out of proportion to the income earned by them and thus in effect 
to tax income derived from its business outside of the State, was 
under the burden of proving this clearly; and the burden was not 
satisfied by proof that the lines in question were exceptionally 
expensive to operate unaccompanied by evidence to combat the 
possibility that they produced revenue correspondingly above the 
system average. P. 686.

208 N. C. 397; 181 S. E. 248, affirmed.



N. & W. RY. CO. v. NO. CAROLINA. 683

Opinion of the Court.682

Appeal  from a judgment in favor of the State in a suit 
by the Railway Company to recover money exacted as 
income taxes.

Mr. F. M. Rivinus, with whom Messrs. Theodore W. 
Reath, W. W. Coxe, Murray Allen, and Burton Craige 
were on the brief, for appellant.

Mr. A. A. F. Seawell, Attorney General of North Caro-
lina, with whom Mr. Harry McMullan, Assistant Attor-
ney General, and Mr. I. M. Bailey were on the brief, for 
appellee.

Mr . Just ice  Cardozo  delivered the opinion of the 
Court.

The question is whether a statute of North Carolina 
laying a tax upon the net income of interstate railway 
companies has been so applied to the appellant as to vio-
late the prohibitions of the Constitution of the United 
States.

The Norfolk & Western Railway Company, a Virginia 
corporation, has lines of railway in North Carolina, Vir-
ginia, Maryland, West Virginia, Kentucky and Ohio. Its 
lines in North Carolina are branches, connecting with the 
main line at Roanoke, Lynchburg and Abingdon, and run-
ning from those points of junction to Winston-Salem, 
Durham and Elkland. For the years 1927,1928, and 1929, 
it made return to the Commissioner of Revenue of North 
Carolina that it had no taxable income. The Commis-
sioner notified the company that the returns were erro-
neous, and made reassessments as follows: for 1927, 
$29,727.04; for 1928, $27,481.57; and for 1929, $29,213.10, 
in all $86,421.71. The amount so fixed was paid, and 
this suit was brought in accordance with an applicable 
statute to recover back the payment. The Superior 
Court of Wake County, refusing to confirm the report of
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a referee in favor of the taxpayer, gave judgment for the 
state. The Supreme Court of North Carolina affirmed, 
208 N. C. 397; 181 S. E. 248, and the case is here upon 
appeal. Judicial Code, § 237, 28 U. S. C., § 344.

The net income of interstate railways doing business in 
North Carolina is taxed in accordance with the following 
formula (Public Laws of 1927, chapter 80, § 312; Pub-
lic Laws of 1929, chapter 345, § 312): “And when their 
business is in part within and in part without the State, 
their net income within this State shall be ascertained by 
taking their gross ‘operating revenues’ within the State, 
including in their gross ‘operating revenues’ within this 
State the equal mileage proportion within this State of 
their interstate business, and deducting from their gross 
‘operating revenues’ the proportionate average of ‘oper-
ating expenses’ or ‘operating ratio’ for their whole busi-
ness, as shown by the Interstate Commerce Commission 
standard classification of accounts.” The formula thus 
adopted is not void upon its face. Pittsburgh, C., C. & 
St. Louis R. Co. v. Backus, 154 U. S. 421, 430, 431; State 
Railroad Tax Cases, 92 U. S. 575, 608, 611; Louisville 
Board of Trade v. Indianapolis, C. & S. Traction Co., 34 
I. C. C. 640, 642; Low Moor Iron Co. v. Chesapeake & 
Ohio Ry. Co., 421. C. C. 221, 227; cf. Atlantic Coast Line 
R. Co. v. Doughton, 262 U. S. 413. A division of rev-
enues and costs in accordance with state lines can never 
be made for a unitary business with more than approxi-
mate correctness. There is a tendency, none the less, for 
rates to be so adjusted to expenses over different portions 
of a system as to produce, when averages are considered, 
a uniformity of net return, or a fair approach thereto.1

xSee Huang, State Taxation of Railways in the United States, 
Columbia University Press, 1928, pp. 97, 98, 100, 188, 189; cf. Selig-
man, Essays in Taxation, 9th ed., p. 283; Census Bureau Bulletin 21, 
Commercial Valuation of Railway Operating Property in the U. S.: 
1904, pp. 45, 50.
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Thus mileage may have at times a relation to a tax upon 
net income which it may not bear to a property tax or 
even to one upon the value of a franchise. Cf. Rowley 
v. Chicago & N. W. Ry. Co., 293 U. S. 102, 111; Wallace 
v. Hines, 253 U. S. 66, 69. Taxpayer and state would 
be swamped with administrative difficulties if left to 
struggle through every case without the aid of a formula 
of ready application. In the perplexities besetting the 
process of assessment the statute is the outcome of a 
reasonable endeavor to arrive at a proportion of general 
validity. Pittsburgh, C., C. & St. L. Ry. Co. v. Backus, 
supra. No contention to the contrary is made by the 
appellant.2

This is not to say that the tax is valid as imposed. A 
formula not arbitrary on its face or in its general opera-
tion may be unworkable or unfair when applied to a 
particular railway in particular conditions. Cf. Hans 
Rees’ Sons v. North Carolina, 283 U. S. 123, 129, 132; 
Southern Ry. Co. v. Kentucky, 274 U. S. 76, 83, 88. A 
segment of the line may operate under handicaps result-
ing from the nature of the traffic, the topography of the 
country, the maladjustment or inadequacy of passenger 
or freight tariffs in one district or another. As applied 
to such a segment the average mileage prorate of the en-
tire railway system may be an arbitrary test of the rela-
tion between revenue and expenses. Cf. Northern Pacific 
Ry. Co. v. Department of Public Works, 268 U. S. 39, 
44; Low Moor Iron Co. v. Chesapeake & Ohio Ry. Co., 
supra. If this is made to appear with an ensuing bur-
den on the taxpayer grossly in excess of the results of a 
more accurate apportionment, the statute to that extent

2 “In cases of the class examined, including the present case, the 
statutory formula is not invalid on its face without regard to the 
particular circumstances of the taxpayer.” Appellant’s brief, p. 40. 
“Clearly enough the Railway case must be proved specifically.” 
p. 41.
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is an unconstitutional endeavor to tax the income of a 
business in another jurisdiction. Hans Rees’ Sons v. 
North Carolina, supra.

Appellant now insists, as it insisted in the courts be-
low, that the operating expenses for its North Carolina 
branches were far in excess of those allowed by the Com-
missioner, who refused to depart from the statutory for-
mula. There is evidence in the record giving support to 
that position, though its weight is contested by counsel 
for the state. If the evidence be accepted, the higher 
cost may be attributed to the mountainous terrain and 
the low density of traffic as well as to other causes which 
it is needless to develop. Up to that point the Railway 
took upon itself the burden of making out a case for the 
rejection of the formula. There, however, it stopped, de-
clining to go farther. From the testimony of its wit-
nesses we learn that actual expenses were greater in North 
Carolina than the average expenses apportioned to that 
state on the basis of the ratio between state and system 
mileage. We learn nothing from these witnesses as to 
the ratio between revenues, average and actual. For all 
that appears in the case developed by the Railway, actual 
gross revenues in North Carolina may have been so far in 
excess of average gross revenues computed under the stat-
ute as to neutralize the discrepancy between actual and 
average costs of operation. If such a counterbalance 
exists, appellant has not been injured through the appli-
cation of the formula.

The state took up the case where the railway put it 
down. Witnesses for the state maintain that through 
the application of the formula the gross revenues of oper-
ation are underestimated to a greater extent than oper-
ating costs. They tell us that the effect of the rejection 
of the formula will be to allocate to the state 159% of the 
revenues produced by applying it. In support of that 
conclusion they make elaborate studies and analyses,
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which are exhibits in the case. From their testimony it 
appears that the general level of rates in territory classi-
fied as Southern is higher than that in territory classified 
as Northern or “Official.” Cf. Sloss-Sheffield Steel & 
Iron Co. v. Louisville & N. R. Co., 35 I. C. C. 460, 467; 
Corporation Commission v. Norfolk & Western R. Co., 19 
I. C. C. 303, 311; Southern Class Rate Investigation, 100 
I. C. C. 513, 520, 645, 671; 109 I. C. C. 300, 324; 113 
I. C. C. 200; 128 I. C. C. 567, 580. There is emphasis 
besides on a concession by the railway that the average 
system revenue per mile of line is only five times greater 
than that for the North Carolina branches, though the 
traffic density for the system is seven and a half times 
greater. Accountants for the railway criticize the studies 
and analyses with the accompanying computations as 
defective and misleading. They also take the position 
that there is no method of allocating revenues with any 
greater approach to certainty than by means of a mileage 
prorate. Whether for that reason or some other, they 
have not made an attempt to ascertain receipts, no matter 
how approximately, by any other method, as assuredly 
they would have tried to do if the statutory formula had 
been abolished altogether. By implication, if not ex-
pressly, the trial judge refused to yield assent to their 
position. Without finding the exact figures either for 
revenue or for expenses, he approved, at least in its main 
outline, the position of the state. “The evidence seems 
persuasive that if the actual gross operating revenues 
should be determined, the amount returned by the de-
fendant [i. e., the railway] would be increased by a much 
greater proportion than the operating expenses in North 
Carolina are increased over the operating expenses de-
termined by the use of the statutory formula.” Upon 
appeal to the Supreme Court of the state, this finding 
was approved.
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We are unable to accept the argument for the appel-
lant that its burden was discharged when it gave evidence 
of the ratio between actual and average expenses while 
keeping silent as to the ratio between actual and average 
receipts. The statutory formula is not framed on an 
assumption that gross operating revenues are uniform 
actually for every mile throughout the system. It is not 
framed on an assumption that for every mile of the sys-
tem there is uniformity of expense. Such assumptions, 
if made, would be contrary to notorious facts. What the 
formula does assume is this, that barring exceptional con-
ditions there will be throughout the system such an aver-
age relation between revenues and expenses as will cause 
the net income of a part to vary, in proportion to the 
mileage, with the net income of the whole. The implica-
tions of the formula being what they are, a taxpayer does 
not escape the application of the statute by evidence 
directed to only one of the related terms. Its evidence 
to be effective must be directed to each of them alike, for 
only thus can the assumed relation between them be 
proved to be unreal. This taxpayer disclaims the duty 
and even the endeavor to respond to such a test. It 
varies the numerator of the fraction while accepting the 
denominator.

A finding that the statute, though fair upon its face, is 
oppressive toward the railway in its practical operation 
cannot rest upon so fragmentary and partial a showing 
of facts. We must bear in mind steadily that the bur-
den is on the taxpayer to make oppression manifest by 
clear and cogent evidence. Underwood Typewriter Co. 
v. Chamberlain, 254 U. S. 113, 121; Maxwell v. Kent- 
Coffey Mfg. Co., 204 N. C. 365, 372, 374, 168 S. E. 397; 
291 U. S. 642; Bass, Ratcliff & Gretton, Ltd. v. State Tax 
Comm’n, 266 U. S. 271, 280, 283. For 1927, it has had 
to pay a certain tax, for 1928 another, for 1929, another, 
a total of $86,421.71. Would it have had to pay less if
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net income had been ascertained without reference to 
mileage? Would the difference have been so great as to 
overpass the bounds of reason? In the evidence for the 
railway, there is no answer to those questions. On the 
other hand, the judge, who was the appointed trier of 
the facts, found the evidence for the state persuasive that 
the tax would have been as heavy and even heavier if the 
test of a mileage prorate had been excluded from the 
reckoning. The railway does not help its case greatly by 
its criticism of this evidence in one feature or another. 
The computations for the state may have been charged 
here and there with errors and omissions. They were 
not shattered so completely that the trier of the facts 
could not build on them at all. The criticisms too were 
not invulnerable, but were subject to the possibility of 
explanation or rejoinder. Indeed, apart from the com-
putations, there was significance, if not compulsion, in 
facts admitted by the railway, though with the addition 
of many a gloss supposed to minimize their force. What 
weight should be ascribed to the whole composite mass 
was thus an inference of fact for the judge appointed to 
the task, and may not be disposed of here as an inference 
of law. All this becomes the plainer when we recall that 
the state in presenting computations did not lift the bur-
den from the railway of satisfying the court, after all the 
evidence was in, that it was a victim of oppression. If 
different or supplementary computations were needful to 
that end, the railway, not the state, was under a duty to 
submit them.

In what has been written we have assumed that reve-
nue can be apportioned between one state and another 
by a method more accurate than by that of a mileage 
prorate, however useful such a formula may be in ex-
pressing a relation between revenue and expenses. The 
appellant denies, though, it seems, rather guardedly, that 
the possibility exists. Even so, the trier of the facts was 

43927°—36------- 44
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at liberty to discredit the denial. There was impeach-
ment of the denial in the evidence for the state. There 
was impeachment as effective in the failure of appellant 
to lay before the court such studies as its accountants 
could supply, figuring out a fair apportionment to the 
best of its ability and then appraising the results. Some-
thing more was to be expected in the way of genuine en-
deavor before a sweeping non possumus could be ac-
cepted as conclusive. We do not now determine how in-
capacity, if made out, would affect the application of the 
statutory formula. For present purposes it suffices that 
there is no such showing now.

The judgment is
Affirmed.
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No. 218. Cahn , Executor , v . United  States . On 
writ of certiorari to the Court of Claims. Argued Janu-
ary 7, 8, 1936. Decided January 13, 1936. Per Curiam: 
The judgment is reversed upon the authority of Knox v. 
McEUigott, 258 U. S. 546. Mr. John W. Townsend, with 
whom Mr. Claude E. Koss was on the brief, for petitioner. 
Mr. Guy Patten, with whom Solicitor General Reed, As- 
sistant Attorney General Wideman, and Mr. Sewall Key 
were on the brief, for the United States. By leave of 
Court, Mr. E. J. Dimock filed a brief as amicus curiae 
supporting the position of petitioner. Reported below: 
81 Ct. Cis. 308; 10 F. Supp. 577.

No. —. In  the  Matte r  of  Ralph  J. Baker . Janu-
ary 13, 1936. The clerk of this Court having reported the 
failure of Ralph J. Baker, a member of the Bar of this 
Court to deposit a check of the clerk of this Court for 
$15.45 issued to him on November 10, 1934, as counsel for 
petitioner in the case of Central Iron & Steel Co. v. United 
States, No. 80, October Term, 1934; and it appearing to 
the Court that Ralph J. Baker had failed to answer or 
respond to four letters sent him by the Clerk of this Court 
under dates of February 1, 1935, February 28, 1935, April 
6, 1935, and November 2, 1935, with respect to the said 
check; and a rule having issued December 9, 1935, direct-
ing him to show cause why he should not be disbarred 
from the practice of the law in this Court for conduct 
unbecoming a member of the Bar of this Court; and

* For decisions on applications for certiorari, see post, pp. 699, 702; 
for rehearing, post, p. 726.
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Ralph J. Baker, having made return to the rule, apolo-
gizing for his neglect, and the check issued to him having 
been deposited.

It is ordered that the respondent, Ralph J. Baker, be, 
and he is hereby, reprimanded for unjustified failure in a 
duty owed by him as a member of the Bar of this Court to 
respond to communications addressed to him by the Clerk 
of this Court pertaining to the business of the Court;

And it is further ordered that the rule to show cause 
aforesaid be, and it is hereby, discharged.

Mr. Ralph J. Baker, pro se.

No. —. In  re  Depp e . January 13, 1936. The peti-
tion for reconsideration of order denying motion of Octo-
ber 25, 1935, is denied. Mr. William P. Deppe, pro se.

No. —-. In  re  Steele -Beck . January 13, 1936. Pe-
tition for leave to file suit against the State of Ohio is 
denied. Florence Steele-Beck, pro se.

No. —, original. Ex parte  Minchella . January 13, 
1936. The motion for leave to file petition for writ of 
habeas corpus is denied. Mr. Charles Minchella, pro se.

No. —, original. Ex parte  Kattelma n . January 13, 
1936. The motion for leave to file petition for writ of 
prohibition is denied. Mr. Patrick H. Cullen for 
petitioner.

No. —, original. In  re  Marks . January 13, 1936. 
The application for leave to file petition for writ of habeas 
corpus is denied. Mr. Laurence Marks, pro se.
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No. 12, original. Wisconsin  v . Michig an . January- 
13, 1936. The supplemental report of the Special Master 
is received and ordered filed.

No. 14, original. Arkans as  v . Tenness ee . January- 
13, 1936. The answer and cross-bill of defendant is re-
ceived and ordered filed. Mr. Roy H. Beeler, Attorney 
General of Tennessee, was on the Answer and Cross-Bill 
of defendant.

No. 15, original. Texas  v . New  Mexico  et  al . Janu-
ary 13, 1936. Motion of defendants to dismiss bill of 
complaint presented. Mr. Frank H. Patton, Attorney 
General of New Mexico, and Messrs. A. T. Hannett and 
Pearce C. Rodey for defendants, in support of the motion.

No. —, original. Ex parte  Hauptmann . January 16, 
1936. Motion for leave to file petition for writ of habeas 
corpus and for a stay of execution submitted by Mr. Neil 
Burkinshaw for the petitioner. Motion for leave to file 
petition for writ of habeas corpus denied.

No. 637. Helve ring , Commi ss ioner  of  Internal  
Revenue , v . Stevens  et  al . On petition for writ of certi-
orari to the Circuit Court of Appeals for the Third Cir-
cuit. January 20, 1936. Per Curiam: Petition for writ 
of certiorari granted. Judgment reversed on authority of 
Helvering v. City Bank Farmers Trust Co., 296 U. S. 85. 
Solicitor General Reed for petitioner. Mr. Carroll G. 
Walter for respondents. Reported below: 79 F. (2d) 490.

No. —, original. Ex parte  Duke . January 20, 1936. 
The motion for leave to file petition for writ of mandamus 
is denied. Mr. Jesse C. Duke, pro se.
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No. 577. Rickert  Rice  Mills , Inc ., v . Fontenot ;
No. 578. Dore  v . Same ;
No. 579. Unite d  Rice  Milli ng  Produ cts  Co ., Inc ., 

v. Same ;
No. 580. Baton  Rouge  Rice  Mill , Inc ., v . Same ;
No. 581. Simon  v . Same ;
No. 585. Levy  Rice  Milli ng  Co ., Inc ., v . Same ;
No. 586. Farme rs  Rice  Milli ng  Co ., Inc ., v . Same ; 

and
No. 587. Noble -Trotte r  Rice  Milli ng  Co ., Inc ., v . 

Same . Ante, p. 110. January 20, 1936. Motion of 
counsel for petitioners that mandate issue forthwith 
granted; order to release funds signed and entered.

No. 16, original. Georgia  v . Morge ntha u et  al . 
January 20, 1936. The motion to dismiss and answer of 
the defendants received and ordered filed. Solicitor Gen-
eral Reed for defendants, in support of the motion.

No. 657. Helvering , Commis sio ner  of  Internal  
Revenue , v . Coxey . On petition for writ of certiorari to 
the Circuit Court of Appeals for the Third Circuit. Febru-
ary 3, 1936. Per Curiam: The petition for writ of certio-
rari is granted. Judgment reversed on authority of 
Douglas v. Willcuts, 296 U. S. 1; Helvering v. Schweitzer, 
296 U. S. 551; Helvering v. Blumenthal, 296 U. S. 552; 
Helvering v. Stokes, 296 U. S. 551. Solicitor General 
Reed for petitioner. Mr. Clarence E. Hall for respondent. 
Reported below: 79 F. (2d) 661.

No. —, original. Ex part e  Brown . February 3, 1936. 
The motion for leave to file petition for writ of habeas 
corpus is denied. Mr. John Brown, pro se.
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No. 54. Legg  v . St . John , Truste e . February 3, 1936. 
It is ordered by this Court that the opinion of this Court in 
this case be, and it hereby is, amended as follows:

That the word “recognized” appearing in line 5 from the 
bottom of page 3 be deleted and that the word “common” 
be substituted therefor so that the sentence will read as 
follows: “The term ‘insurance’ as there used referred only 
to legal reserve life insurance, the kind of insurance to 
which a cash surrender value was a common incident.”

Reported as amended, 296 U. S. 489.

No. 312. Balti more  & Ohio  R. Co. et  al . v . Unite d  
State s  et  al . February 3, 1936. It is ordered that this 
case be restored to the docket and assigned for reargument 
on Monday, March 2 next.

No. 725. Level l  v . Simp son , Warden . Appeal from 
the Supreme Court of Kansas. Jurisdictional statement 
distributed February 1, 1936. Decided February 10, 1936. 
Per Curiam: The appeal herein is dismissed for the want 
of a substantial federal question. Moore v. Missouri, 159 
U. S. 673; McDonald v. Massachusetts, 180 U. S. 311; 
Graham v. West Virginia, 224 U. S. 616. Mr. Harold E. 
Neibling for appellant. No appearance for appellee. 
Reported below: 142 Kan. 892; 52 P. (2d) 372.

No. 396. Gause  v . Detroit  Trust  Co ., Receiver . Ap-
peal from the Supreme Court of Michigan. Argued Feb-
ruary 10,1936. Decided February 17, 1936. Per Curiam: 
The motion of the appellee to dismiss the appeal herein 
is granted, and the appeal is dismissed for reason that 
the judgment sought here to be reviewed is based upon 
a non-federal ground adequate to support it. Bell Tele-
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phone Co. v. Van Dyke, 296 U. S. 533; Enterprise Irriga- 
tion District v. Canal Co., 243 U. S. 157, 162, 165; Hale 
v. Lewis, 181 U. S. 473, 479, 480; Eustis v. Bolles, 150 
U. S. 361, 368, 370. Messrs. Henry B. Graves and Mark 
L. Rowley for appellant. Mr. Jason L. Honigman, with 
whom Messrs. Alex J. Groesbeck and A. W. Sempliner 
were on the brief, for appellee. Reported below: 271 
Mich. 600; 261 N. W. 90.

No. —, original. Ex parte  O’Dell . February 17, 
1936. Motion for leave to file petition for writ of habeas 
corpus denied. Mr. Henry C. O’Dell, pro se.

No. —, original. Ex parte  Phil lip s . February 17, 
1936. Motion for leave to file petition for writ of habeas 
corpus denied. Mr. Charles E. Phillips, pro se.

No. —, original. Ex parte  Mais h . February 17, 1936. 
Motion for leave to file petition for writ of habeas corpus 
denied. Mr. Earl Maish, pro se.

No. 729. Jewis h  Mental  Health  Society  v . Ntl - 
lage  of  Hastin gs  et  al . Appeal from the Supreme 
Court of New York. Jurisdictional statement distributed 
February 15, 1936. Decided March 2,1936. Per Curiam: 
The motion of the appellees to dismiss the appeal herein 
is granted, and the appeal is dismissed for the want of 
a substantial federal question. Euclid, v. Ambler Realty 
Co., 272 U. S. 365, 387—389; Jack Lewis, Inc., v. Mayor 
and City Council of Baltimore et al., 290 U. S. 585; 
Cusack Co. v. Chicago, 242 U. S. 526, 530, 531; Hadacheck 
v. Los Angeles, 239 U. S. 394; Reinman v. Little Rock,
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237 U. S. 171, 176, 177. Messrs. Sidney Newborg and 
Edward M. Bassett for appellant. Mr. Frank H. Myers 
for appellees. Reported below: 268 N. Y. 458; 198 N. E.
30.

No. 762. Lans ing  Drop  Forge  Co . v . American  State  
Savi ngs  Bank . Appeal from the Supreme Court of 
Michigan. Motion to dismiss distributed February 21, 
1936. Decided March 2, 1936. Per Curiam: The motion 
of the appellee to dismiss the appeal herein granted, and 
the appeal is dismissed for the reason that the judgment 
sought here to be reviewed is based upon a non-federal 
ground adequate to support it. Fox Film Corp. v. Muller, 
296 U. S. 207, 210, 211; Petrie v. Nampa Irrigation Dis-
trict, 248 U. S. 154, 157; Enterprise Irrigation District v. 
Canal Co., 243 U. S. 157, 163, 164. Mr. Alva M. Summins 
for appellant. Mr. Walter S. Foster for appellee. Re-
ported below: 273 Mich. 124; 262 N. W. 756.

No. —, original. Ex par te  Gibbons . March 2, 1936. 
The motion for leave to file petition for writ of habeas 
corpus is denied. Mr. Peter Gibbons, pro se.

No. 555. Grosjean , Supervi sor  of  Public  Accounts  
of  Louisi ana , et  al . v . Texas  Company . Appeal from 
the District Court of the United States for the Eastern 
District of Louisiana. Argued March 5, 6, 1936. Decided 
March 9, 1936. Per Curiam: The decree granting an in-
terlocutory injunction is affirmed. Alabama v. United 
States, 279 U. S. 229, 231; United Gas Co. v. Public Serv-
ice Comm’n, 278 U. S. 322, 326, 327; Langer v. Grandin 
Farmers Cooperative Elevator Co., 292 U. S. 605; Bald-
win, Commissioner, v. G. A. F. Seelig, Inc., 293 U. S. 522. 
Messrs. Justin C. Daspit and E. L. Richardson, with
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whom Mr. Gaston L. Porterie, Attorney General of Lou-
isiana, and Mr. F. A. Blanche were on the brief, for ap-
pellants. Mr. Roberts C. Milling, with whom Messrs. 
Charles H. Blish and Wm. K. Hall were on the brief, for 
appellee.

No. 15, original. Texas  v . New  Mexico  et  al . Ar-
gued March 3, 1936. Decided March 9, 1936. The mo-
tion to dismiss the bill of complaint is denied and the 
defendants are allowed twenty days within which to 
answer the bill. Messrs. A. T. Hannett and Pearce C. 
Rodey, with whom Mr. Frank H. Patton, Attorney Gen-
eral of New Mexico, was on the brief, for the defendants, 
in support of the motion. Messrs. Richard F. Burges and 
H. Grady Chandler, with whom Mr. William McCraw, 
Attorney General of Texas, and Messrs. Walter S. Howe 
and Edwin Mechem were on the brief, for the plaintiff, 
in opposition to the motion.

No. 638. Moran , Receiver , v . Loudoun  National  
Bank  of  Leesbur g , Virgi nia . Appeal from the Supreme 
Court of Appeals of Virginia. Argued March 13, 1936. 
Decided March 16, 1936. Per Curiam: The motion of the 
appellee to dismiss the appeal herein is granted, and the 
appeal is dismissed for the want of a final judgment. 
Haseltine v. Central Bank of Springfield, 183 U. S. 130; 
Schlosser v. Hemphill, 198 U. S. 173, 175; Louisiana Nav-
igation Co. N. Oyster Commission, 226 U. S. 99, 100, 101; 
Coe v. Armour Fertilizer Works, 237 U. S. 413, 418, 419. 
Mr. Brice Clagett, with whom Messrs. Challen B. Ellis, 
George P. Barse, John S. Barbour, and Charles Pickett 
were on the brief, for appellant. Messrs. Edwin E. Gar-
rett, J. Jordan Leake, A. S. Buford, Jr., and Littleton M. 
Wickham were on the brief for appellee. Reported below: 
164 Va. 536; 180 S. E. 548.
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No. 12, original. Wisconsin  v . Michi gan . March 16, 
1936. Final Decree. See ante, p. 547.

No. —, original. Ex parte  United  States  Naturo -
pathi c  Assn , et  al . March 16, 1936. The motion for 
leave to file petition for writ of mandamus is denied. Mr. 
Julius I. Peyser for petitioners.

No. —, priginal. Arizona  v . Califo rnia  et  al . March 
30, 1936. The motion for leave to file petition to inter-
vene of Fred T. Colter et al. is denied.

DECISIONS GRANTING CERTIORARI, FROM 
JANUARY 7 TO AND INCLUDING MARCH 
30, 1936.

No. 637. Helvering , Commis sioner  of  Inter nal  
Revenue , v . Stevens  et  al . See ante, p. 693.

No. 629. Mc Caugh n , Collector  of  Internal  Reve -
nue , v. Real  Esta te  Land  Title  & Trust  Co . et  al . 
January 20, 1936. Petition for writ of certiorari to the 
Circuit Court of Appeals for the Third Circuit granted. 
Solicitor General Reed for petitioner. Mr. Franklin S. 
Edmonds for respondents. Reported below: 79 F. (2d) 
602.

No. 657. Helver ing , Commis sion er  of  Internal  
Revenue , v . Coxey . See ante, p. 694.

No. 640. Jones  v . Securitie s and  Exchan ge  Com -
mis si on . February 3,1936. Petition for writ of certiorari
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to the Circuit Court of Appeals for the Second Circuit 
granted. Messrs. H. I. Fishbach, Bainbridge Colby, 
James M. Beck, Harry 0. Glasser, and J. N. Saye for peti-
tioner. Solicitor General Reed and Mr. Charles E. 
Wyzanski, Jr., for respondent. Reported below: 79 F. 
(2d) 617.

No. 643. Unit ed  States  v . Knott , State  Treasurer , 
et  al . February 3, 1936. Petition for writ of certiorari 
to the Supreme Court of Florida granted. Solicitor Gen-
eral Reed for the United States. Mr. C. L. Waller for 
respondents. Reported below: 120 Fla. 580; 163 So. 64.

No. 674. Asiatic  Petro leum  Co ., Ltd . v . Insul ar  
Colle ctor  of  Customs . February 3, 1936. Petition for 
writ of certiorari to the Supreme Court of the Philippine 
Islands granted. Mr. William D. Whitney for petitioner. 
Mr. Lee S. Tillotson for respondent.

No. 659. Hines , Admini strator  of  Veterans ’ Af -
fairs , v. Stein , Guard ian . February 3, 1936. Petition 
for writ of certiorari to the Superior Court of Pennsylvania 
granted. Messrs. James T. Brady and Y. D. Mathes for 
petitioner. Mr. David A. Reed for respondent. Re-
ported below: 118 Pa. Super. Ct. 549; 180 Atl. 577.

No. 664. Tipton  v . Atchi son , Topeka  & Santa  Fe  
Ry . Co . February 10, 1936. Petition for writ of certio-
rari to the Circuit Court of Appeals for the Ninth Circuit 
granted. Mr. Herman A. Bachrack for petitioner. 
Messrs. Robert Brennan and Charles H. Woods for re-
spondent. Reported below: 78 F. (2d) 450.
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No 667. The  Arizona  et  al . v . Anelic h , Admini s -
tratri x . February 17, 1936. Petition for writ of cer-
tiorari to the Supreme Court of Washington granted. Mr. 
Ralph S. Pierce for petitioners. Mr. Samuel B. Bassett 
for respondent. Reported below: 183 Wash. 467; 49 P. 
(2d) 3.

No. 676. Beadle  v . Spencer . February 17,1936. Pe-
tition for writ of certiorari to the Supreme Court of Cali-
fornia granted. Mr. Harold M. Sawyer for petitioner. 
Mr. John L. McNab for respondent. Reported below: 
4 Cal. (2d) 313; 48 P. (2d) 678.

No. 696. Chicag o  Great  Western  R. Co . v . Rambo , 
Admin is tratri x . February 17, 1936. Petition for writ 
of certiorari to the Supreme Court of Minnesota granted. 
Mr. Harry S. Stearns for petitioner. Messrs. H. E. Stassen 
and Elmer J. Ryan for respondent. Reported below: 195 
Minn. 331; 263 N. W. 112.

No. 766. Zimm ern  et  al . v . Unite d  States . March 2, 
1936. The motion for leave to proceed in forma pauperis 
is granted. The petition for writ of certiorari to the Cir-
cuit Court of Appeals for the Fifth Circuit is also granted. 
Mr. Lawrence Koenigsberger for petitioners. No appear-
ance for the United States. Reported below: 79 F. (2d) 
703.

No. 747. Wallace , Secre tary  of  Agriculture , et  al . 
v. Cutten . March 9,1936. Petition for writ of certiorari 
to the Circuit Court of Appeals for the Seventh Circuit 
granted. Solicitor General Reed for petitioners. No ap-
pearance for respondent. Reported below: 80 F. (2d) 
140.
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Nos. 767 and 768. Duplate  Corp oration  et  al . v . 
Tripl ex  Safety  Glass  Co . March 30, 1936. Petition 
for writs of certiorari to the Circuit Court of Appeals for 
the Third Circuit granted. Messrs. William Watson 
Smith, and Leon E. Hickman for petitioners. Messrs. 
William B. Greeley, Ambrose L. O’Shea, and Drury W. 
Cooper for respondent. Reported below: 81 F. (2d) 352.

No. 774. Koshland  v . Helver ing , Commi ss ioner  of  
Internal  Reve nue . March 30, 1936. Petition for writ 
of certiorari to the Circuit Court of Appeals for the Ninth 
Circuit granted. Mr. John C. Altman for petitioner. 
Solicitor General Reed for respondent. Reported below: 
81 F. (2d) 641.

No. 782. Miss ouri  v . Ross , Trustee , et  al . March 
30, 1936. Petition for writ of certiorari to the Circuit 
Court of Appeals for the Eighth Circuit granted. Mr. 
Gilbert Lamb for petitioner. Mr. Edgar H. Wayman for 
respondents. Reported below: 80 F. (2d) 329.

No. 838. Morehead , Warden , v . People  ex  rel . 
Tipa ldo . March 30, 1936. Petition for writ of cer-
tiorari to the Supreme Court of New York granted. Mr. 
Henry Epstein for petitioner. Messrs. Nathan L. Miller, 
Chdllen B. Ellis, Arthur Levitt, and Harold Allen Gates 
for respondent. Reported below: 270 N. Y. 233.

DECISIONS DENYING CERTIORARI, FROM JANU-
ARY 7 TO AND INCLUDING MARCH 30, 1936.

No. 665. Mathy , Adminis tratrix , v . Chicago  & 
Northw ester n  Ry . Co. January 13, 1936. Petition for 
writ of certiorari to the Supreme Court of Michigan and
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motion for leave to proceed further in forma pauperis 
denied. Mr. Meredith P. Sawyer for petitioner. Mr. 
William T. Faricy for respondent. Reported below: 273 
Mich. 301; 262 N. W. 917.

No. 613. Mc Kinle y , Trustee , v . Hirs chfe ld , Execu -
tor . January 13, 1936. Petition for writ of certiorari to 
the Circuit Court of Appeals for the Ninth Circuit denied. 
Mr. Thomas A. Flynn for petitioner. Mr. Henderson 
Stockton for respondent. Reported below: 78 F. (2d) 124.

No. 624. Wexler  v . United  Stat es . January 13,1936. 
Petition for writ of certiorari to the Circuit Court of Ap-
peals for the Second Circuit denied. Mr. Julius I. Puente 
for petitioner. Solicitor General Reed, Assistant Attorney 
General Wideman, and Messrs. Sewall Key, Earl C. 
Crouter, and W. Marvin Smith for the United States. 
Reported below: 79 F. (2d) 526.

No. 653. Wils on  v . Bernit z  Furnace  Appliance  Co. 
January 13, 1936. Petition for writ of certiorari to the 
Circuit Court of Appeals for the Third Circuit denied. 
Mr. Louis Necho for petitioner. Mr. Harrison F. Lyman 
for respondent. Reported below: 79 F. (2d) 442.

No. 633. Bishop , Admin ist rator , et  al . v . St . Joseph - 
Chicago  Steamshi p Co . January 20, 1936. Petition for 
writ of certiorari to the Circuit Court of Appeals for the 
Seventh Circuit and motion for leave to proceed further 
in forma pauperis denied. Mr. Justus Chancellor for peti-
tioners. Messrs. Charles R. Hickox and Frederick L. 
Leckie for respondent. Reported below: 78 F. (2d) 984.
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No. 621. Pennsylvania  ex  rel . Margiotti , Attorney  
General , v . Kyle , Acti ng  Collector , et  al . January 20, 
1936. Petition for writ of certiorari to the Circuit Court 
of Appeals for the Third Circuit denied. Mr. Charles J. 
Margiotti for petitioner. Solicitor General Reed, Assistant 
Attorney General Wideman, and Messrs. David E. Hud-
son, Sewall Key, and Joseph M. Jones for respondents. 
Reported below: 79 F. (2d) 520.

No. 627. Minton  v . Coast  Proper ty  Corp , et  al . Jan-
uary 20, 1936. Petition for writ of certiorari to the 
Supreme Court of Oregon denied. Sadie Minton, pro se. 
Mr. John S. Coke for respondents. Reported below: 151 
Ore. 208; 46 P. (2d) 1029.

No. 630. Tim mons  v . Virgi nia . January 20, 1936. 
Petition for writ of certiorari to the Supreme Court of 
Appeals of Virginia denied. Messrs. Charles C. Collins 
and John Joseph Baecher for petitioner. Mr. John N. 
Sebrell for respondent.

No. 632. Aetna  Insurance  Co . et  al . v . Atlan tic  
Coast  Line  R. Co . January 20, 1936. Petition for writ 
of certiorari to the Circuit Court of Appeals for the Fourth 
Circuit denied. Messrs. Alexander H. Sands and J. Gor-
don Bohannan for petitioners. Mr. Thomas W. Davis 
for respondent. Reported below: 79 F. (2d) 463.

No. 647. Fretw ell  v . Gillette  Safety  Razor  Co . 
January 20, 1936. Petition for writ of certiorari to the 
Circuit Court of Appeals for the Third Circuit denied. 
Messrs. Herbert J. Jacobi and I. H. Perskin for petitioner. 
Mr. George P. Dike for respondent. Reported below: 78 
F. (2d) 868.
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No. 652. Philadel phia  v . Stand ard  Oil  Co . Janu-
ary 20, 1936. Petition for writ of certiorari to the Circuit 
Court of Appeals for the Third Circuit denied. Mr. G. 
Coe Farrier for petitioner. Mr. Wm. Clarke Mason for 
respondent. Reported below: 79 F. (2d) 764.

No. 666. Comp añía  de  Invers ione s  Internacionale s  
v. Industrial  Mort gag e Bank  of  Finland . January 
20, 1936. Petition for writ of certiorari to the Supreme 
Court of New York denied. Mr. Jerome S. Hess for peti-
tioner. Mr. Gordon M. Buck for respondent. Reported 
below: 269 N. Y. 22; 198 N. E. 617.

No. 707. Shores  v . Unit ed  States . February 3, 
1936. Petition for writ of certiorari to the Circuit Court 
of Appeals for the Ninth Circuit, and motion for leave to 
proceed further in forma pauperis, denied. Mr. Otto 
Christensen for petitioner. Solicitor General Reed, As- 
sistant Attorney General Keenan, and Mr. Wm. W. Bar-
ron for the United States. Reported below: 80 F. 
(2d) 942.

No. 634. Benton  v . Unit ed  State s . February 3, 
1936. Petition for writ of certiorari to the Circuit Court 
of Appeals for the Fourth Circuit denied. Mr. Murray 
Allen for petitioner. Solicitor General Reed, Assistant 
Attorney General Keenan, and Mr. Mahlon D. Kiefer 
for the United States. Reported below: 80 F. (2d) 162.

No. 639. Jones  v . Securi ties  and  Exchange  Commi s -
si on . February 3, 1936. Petition for writ of certiorari 
to the Circuit Court of Appeals for the Second Circuit de-
nied. Messrs. H. I. Fishbach, James M. Beck, Harry 0. 
Glasser, J. N. Saye, and Bainbridge Colby for petitioner. 

43927°—36—* 45
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Solicitor General Reed and Mr. Charles E. Wyzanski, Jr., 
for respondent. Reported below: 79 F. (2d) 617.

No. 644. Withers , Commis si oner  of  Banking , v . 
Knott , State  Treasure r , et  al .; and

No. 645. Same  v . Snedigar  et  al . February 3, 1936. 
Petition for writs of certiorari to the Supreme Court of 
Florida denied. Messrs. Saul Nemser and Herbert V. 
Feibelman for petitioner. Messrs. C. L. Waller and Otto 
C. Stegemann for respondents in No. 644. Messrs. Rob-
ert H. Anderson and Thomas H. Anderson for respond-
ents in No. 645. Reported below: 120 Fla. 580, 596; 
163 So. 64, 71.

No. 654. Knotts  v . First  Carolinas  Joint  Stock  
Land  Bank . February 3, 1936. Petition for writ of 
certiorari to the Circuit Court of Appeals for the Fourth 
Circuit denied. Mr. Cole L. Blease for petitioner. Messrs. 
J. E. Belser and Irvine F. Belser for respondent. Re-
ported below: 79 F. (2d) 1001.

No. 661. Bas fo rd  v . Standard  Shipp ing  Co . Febru-
ary 3,1936. Petition for writ of certiorari to the Supreme 
Court of New York denied. Mr. Silas B. Axtell for peti-
tioner. Messrs. Vernon Sims Jones and Raymond Par-
mer for respondent. Reported below: 244 App. Div. 
780; 280 N. Y. S. 785.

No. 690. White , Guardi an , v . O’Neal , Receiver . 
February 3, 1936. Petition for writ of certiorari to the 
Circuit Court of Appeals for the Fourth Circuit denied. 
Messrs. Wm. B. R. Guion and R. A. Nunn for petitioner. 
No appearance for respondent. Reported below: 79'F. 
(2d) 835.
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No. 635. Wilson  v . Carro ll  et  al . February 3,1936. 
Petition for writ of certiorari to the Circuit Court of Ap-
peals for the Ninth Circuit denied. Mr. Leslie R. Hewitt 
for petitioner. No appearance for respondents. Re-
ported below: 79 F. (2d) 1022.

Nos. 641 and 642. Tetzke  v . Trust  No . 2988. Feb-
ruary 3, 1936. Petition for writs of certiorari to the 
Circuit Court of Appeals for the Seventh Circuit denied. 
Messrs. Meyer Abrams and Max Shulman for petitioner. 
Messrs. Benjamin V. Becker and Max Swiren for 
respondent.

Nos. 668 and 669. Trust  Compa ny  of  Chicago , Suc -
ces sor  Trustee , v . Trust  No . 2988. February 3, 1936. 
Petition for writ of certiorari to the Circuit Court of Ap-
peals for the Seventh Circuit denied. Mr. Bernhardt 
Frank for petitioner. Messrs. Benjamin V. Becker and 
Max Swiren for respondent. Reported below: 81 F. (2d) 
1022, 1023.

No. 646. Delaw are , Lackawanna  & West ern  R. Co . 
v. Indus tri al  Board . February 3, 1936. Petition for 
writ of certiorari to the Appellate Division of the Su-
preme Court of New York denied. Mr. Louis L. Babcock 
for petitioner. Messrs. Henry Epstein and Jos. A. Mc-
Laughlin for respondent.

No. 662. Hunt , Receiver , v . American  Steel  Foun -
dries . February 3, 1936. Petition for writ of certiorari 
to the Circuit Court of Appeals for the Sixth Circuit de-
nied. Messrs. Charles P. Taft and Edward P. Moulinier 
for petitioner. Messrs. Joseph S. Graydon and Gregor B.
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Moormann for respondent. Reported below: 79 F. (2d) 
558.

No. 680. Alford , Domici liary  Adminis trator , et  al . 
v. Cornell . February 3, 1936. Petition for writ of cer-
tiorari to the Surrogate’s Court, New York County, New 
York, denied. Messrs. W. Morton Carden and Denton 
Dunn for petitioners. Mr. Walter H. Merritt for respond-
ent. Reported below: 242 App. Div. 562, 276 N. Y. S. 
14; 267 N. Y. 456, 196 N. E. 396.

No. 683. John  E. Moore  Co . v . Pan  American  
Petroleum  & Trans por t  Co . ; and

No. 684. Pan  American  Petro leum  & Transport  
Co . v. The  Margar et  A. Moran . February 3, 1936. 
Petitions for writs of certiorari to the Circuit Court of 
Appeals for the Second Circuit denied. Mr. Anthony V. 
Lynch, Jr., for petitioner in No. 683. Mr. Chauncey I. 
Clark for respondent in No. 683 and petitioner in No. 684. 
Mr. Horace L. Cheyney for respondent in No. 684. Re-
ported below: 79 F. (2d) 2.

No. 721. Taylor  et  al . v . United  States . February 
10, 1936. Petition for writ of certiorari to the Circuit 
Court of Appeals for the Fifth Circuit, and motion for 
leave to proceed further in forma pauperis, denied. Mr. 
Hal Lindsay for petitioners. No appearance for the 
United States. Reported below: 80 F. (2d) 604.

No. 726. Hector  v . Smit h , Warden , et  al . February 
10, 1936. Petition for writ of certiorari to the Supreme 
Court of California, and motion for leave to proceed fur-
ther in forma pauperis, denied. Mr. Ed Hector, pro se. 
No appearance for respondents.
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No. 672. Gleckman  v . Unite d  States . February 10, 
1936. Petition for writ of certiorari to the Circuit Court 
of Appeals for the Eighth Circuit denied. Mr. Patrick J. 
Ryan for petitioner. Solicitor General Reed, Assistant 
Attorney General Wideman, and Messrs. Jahn MacC. 
Hudson, Sewall Key, and Earl C. Crouter for the United 
States. Reported below: 80 F. (2d) 394.

No. 673. Emrich  et  al . v . Eric kson , Trustee . 
February 10, 1936. Petition for writ of certiorari to the 
Circuit Court of Appeals for the Eighth Circuit denied. 
Mr. William M. Giller for petitioners. Mr. Benjamin 
Segal for respondent. Reported below: 78 F. (2d) 858.

No. 682. Remi ngton  Rand , Inc . v . General  Fire -
proofing  Co. February 10, 1936. Petition for writ of 
certiorari to the Circuit Court of Appeals for the Sixth 
Circuit denied. Mr. Harrison M. Brooks for petitioner. 
No appearance for respondent. Reported below: 77 F. 
(2d) 666.

No. 685. Lucas  v . United  States . February 10, 1936. 
Petition for writ of certiorari to the Circuit Court of Ap-
peals for the Fifth Circuit denied. Mr. J. Cleo Thompson 
for petitioner. Solicitor General Reed, Assistant Attorney 
General Keenan, and Messrs. William W. Barron and Lee 
A. Jackson for the United States. Reported below: 80 F. 
(2d) 372.

No. 695. Hogue  et  al . v . Wise . February 10, 1936. 
Petition for writ of certiorari to the Circuit Court of Ap-
peals for the Sixth Circuit denied. Messrs. John A. 
Marzall, Theodore A. Hostetler, and Walter F. Murray for 
petitioners. Mr. Charles W. Gore for respondent.
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No. 700. Madden  v . United  States . February 10, 
1936. Petition for writ of certiorari to the Circuit Court 
of Appeals for the First Circuit denied. Mr. Thomas H. 
Mahony for petitioner. Solicitor General Reed, Assistant 
Attorney General Keenan, and Messrs. Paul A. Freund 
and William W. Barron for the United States. Reported 
below: 80 F. (2d) 672.

No. 675. Perkins  v . Unite d  States . February 17, 
1936. Petition for writ of certiorari to the Court of Claims 
denied. Mr. H. H. Shelton for petitioner. Solicitor Gen-
eral Reed, Assistant Attorney General Wideman, and 
Messrs. John MacC. Hudson and Norman D. Keller for 
the United States. Reported below: 81 Ct. Cis. 898; 12 F. 
Supp. 481.

No. 677. Electric  Boat  Co . v . United  States . Febru-
ary 17, 1936. Petition for writ of certiorari to the Court 
of Claims denied. Messrs. Sol M. Stroock, Frederic D. 
McKenney, John S. Flannery, and G. Bowdoin Craighill 
for petitioner. Solicitor General Reed, Assistant Attorney 
General Morris, and Messrs. Paid A. Sweeney and Lee A. 
Jackson for the United States. Reported below: 81 Ct. 
Cis. 361.

No. 678. Nation al  Cash  Register  Co . v . United  
States . February 17, 1936. Petition for writ of certio-
rari to the Court of Claims denied. Mr. Bernhard Knol- 
leriberg for petitioner. Solicitor General Reed, Assistant 
Attorney General Wideman, and Mr. J. Louis Monarch 
for the United States. Reported below: 81 Ct. Cis. 471; 
10 F. Supp. 687.

No. 687. Wichit a  Ass ociati on  of  Credit  Men  et  al . 
v. Depe w  et  al . ; and
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No. 688. Same  v . Kansa s ex  rel . Beck , Attorn ey  
Genera l . February 17, 1936. Petition for writs of cer-
tiorari to the Supreme Court of Kansas denied. Mr. W. L. 
Cunningham for petitioners. No appearance for respond-
ents. Reported below: 142 Kan. 403 ; 49 P. (2d) 1041.

No. 694. Ohio  Hardware  Mutual  Insu rance  Co. v. 
Northeast  Georgia  Land  Co ., Inc . et  al . February 17, 
1936. Petition for writ of certiorari to the Circuit Court 
of Appeals for the Fifth Circuit denied. Mr. Alex W. 
Smith, Jr., for petitioner. Mr. Edgar Watkins for re-
spondents. Reported below: 79 F. (2d) 753.

No. 697. Galatas  v . United  States ;
No. 698. Farmer  v . Same ; and
No. 699. Mulloy  v . Same . February 17, 1936. Peti-

tion for writs of certiorari to the Circuit Court of Appeals 
for the Eighth Circuit denied. Messrs. James Daleo and 
Wm. G. Lynch for petitioners. Solicitor General Reed and 
Messrs. Brian McMahon and William W. Barron for the 
United States. Reported below: 80 F. (2d) 15.

No. 701. N. P. Severi n  Co . et  al . v . Young . Febru-
ary 17, 1936. Petition for writ of certiorari to the Circuit 
Court of Appeals for the Ninth Circuit denied. Mr. Wal-
ter L. Clark for petitioners. No appearance for respond-
ent. Reported below: 79 F. (2d) 884.

No. 702. Veolay , Inc ., et  al . v . Unite d  States . Feb-
ruary 17, 1936. Petition for writ of certiorari to the 
Court of Customs and Patent Appeals denied. Mr.
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Thomas M. Lane for petitioners. Solicitor General Reed 
and Mr. Joseph R. Jackson for the United States. Re-
ported below: 23 C. C. P. A. (Cust.) 101.

No. 765. Kris ty  v . Califo rnia . March 2, 1936. Pe-
tition for writ of certiorari to the Supreme Court of Cali-
fornia, and motion for leave to proceed further in jorma 
pauperis, denied. Mr. Joseph Kristy, pro se. No ap-
pearance for respondent. Reported below: 4 Cal. (2d) 
504; 50 P. (2d) 798.

No. 517. Trini dad  et  al . v . The  Roman  Catholic  
Archbishop  of  Manila . March 2, 1936. The motion 
of the respondent for writ of certiorari to correct a diminu-
tion of the record is granted. The petition for writ of 
certiorari to the Supreme Court of the Philippine Islands 
is denied. Mr. Antonio M. Opisso for petitioners. Mr. 
Gabriel La 0 for respondent.

No. 658. Galves ton  v . Unite d States . March 2, 
1936. Petition for writ of certiorari to the Court of 
Claims denied. Messrs. T. W. Lain and Bryan F. Wil-
liams for petitioner. Solicitor General Reed, Assistant 
Attorney General Wideman, and Messrs. John MacC. 
Hudson and Sewall Key for the United States. Reported 
below: 81 Ct. Cis. 371; 10 F. Supp. 810.

No. 681. Fourchy  v . Unite d  State s . March 2, 1936. 
Petition for writ of certiorari to the Court of Claims de-
nied. Messrs. Hyman M. Goldstein, William E. Leahy, 
and William J. Hughes, Jr., for petitioner. Solicitor Gen-
eral Reed and Assistant Attorney General Morris for the 
United States. Reported below: 81 Ct. Cis. 967.
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No. 689. The  Lambs  v . Unite d  States . March 2, 
1936. Petition for writ of certiorari to the Court of 
Claims denied. Messrs. Harvey L. Rabbitt and Loring 
M. Black for petitioner. Solicitor General Reed, Assist-
ant Attorney General Wideman, and Mr. Sewall Key for 
the United States. Reported below: 81 Ct. Cis. 216; 8 F. 
Supp. 737.

No. 691. Dixie  Margarin e Co . v . United  States . 
March 2,1936. Petition for writ of certiorari to the Court 
of Claims denied. Mr. George N. Murdock for petitioner. 
Solicitor General Reed, Assistant Attorney General Wide-
man, and Messrs. John MacC. Hudson and Sewall Key 
for the United States. Reported below: 81 Ct. Cis. 944; 
12 F. Supp. 543.

No. 693. Stock  Market  Finance , Inc ., et  al . v . 
Securi tie s  and  Excha nge  Commiss ion . March 2,1936. 
Petition for writ of certiorari to the Circuit Court of Ap-
peals for the Second Circuit denied. Mr. Joseph Glass 
for petitioners. Solicitor General Reed and Mr. Charles 
E. Wyzanski, Jr., for respondent. Reported below: 79 F. 
(2d) 1010.

No. 703. Metropolita n Building  Co . v . Unite d  
Stat es . March 2, 1936. Petition for writ of certiorari 
to the Court of Claims denied. Messrs. James H. Douglas 
and Charles D. Hamel for petitioner. Solicitor General 
Reed, Assistant Attorney General Wideman, and Mr. 
Sewall Key for the United States. Reported below: 81 
Ct. Cis. 924; 12 F. Supp. 537.

No. 704. United  States  ex  rel . Pattiso n , Adminis -
trat or , et  al . v. Ickes , Secret ary  of  the  Interi or .
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March 2, 1936. Petition for writ of certiorari to the 
United States Court of Appeals for the District of Co-
lumbia denied. Messrs. Webster Ballinger and Thomas 
L. Sloan for petitioners. Solicitor General Reed, Assistant 
Attorney General Blair, and Messrs. Paul A. Freund and 
Pedro Capo-Rodriquez for respondent. Reported below: 
65 App. D. C. 116; 80 F. (2d) 708.

No. 705. Count y of  Princ e William  v . United  
States . March 2, 1936. Petition for writ of certiorari 
to the Circuit Court of Appeals for the Fourth Circuit 
denied. Mr. Raymond M. Hudson for petitioner. So-
licitor General Reed, Assistant Attorney General Blair, 
and Mr. G. A. Iverson for the United States. Reported 
below: 79 F. (2d) 1007.

No. 706. Twi n  City  Barge  & Gravel  Co . v . Whalen . 
March 2, 1936. Petition for writ of certiorari to the Ap-
pellate Court of Illinois, Third District, denied. Messrs. 
Edwin A. Swingle, W. E. Moser, William H. Allen, and 
H. F. Driemeyer for petitioner. Messrs. Henry I. Green 
and Emil J. Verlie for respondent. Reported below: 280 
Ill. App. 596.

No. 708. Rice  et  al . v . Unite d  Electr ic  Coal  Com -
panies . March 2, 1936. Petition for writ of certiorari 
to the Circuit Court of Appeals for the Seventh Circuit 
denied. Messrs. George W. Dowell and Frank K. Nebeker 
for petitioners. Messrs. William M. Acton and Ralph F. 
Lesemann for respondent. Reported below: 80 F. (2d) 1.

No. 711. Oregon  Short  Line  R. Co . v . Clari s . 
March 2, 1936. Petition for writ of certiorari to the Su-
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preme Court of Idaho denied. Mr. George H. Smith for 
petitioner. Mr. Roy L. Black for respondent. Reported 
below: 56 Idaho 169; 51 P. (2d) 217.

No. 713. Alton  R. Co . v . Indus trial  Comm iss ion  of  
Illinois  et  al . March 2, 1936. Petition for writ of cer-
tiorari to the Circuit Court of McLean County, Illinois, 
denied. Messrs. Silas H. Strawn and Harold A. Smith 
for petitioner. Mr. James A. Light for respondents.

No. 716. Bresli n v . Bosto n & Maine  Rail road . 
March 2, 1936. Petition for writ of certiorari to the 
Circuit Court of Appeals for the First Circuit denied. Mr. 
Edward 0. Proctor for petitioner. Mr. Carl C. Jones for 
respondent. Reported below: 80 F. (2d) 749.

No. 719. Berthold -Jennings  Lumber  Co . et  al . v . 
St . Loui s , Iron  Mountain  & Southern  Ry . Co . et  al . 
March 2, 1936. Petition for writ of certiorari to the Cir-
cuit Court of Appeals for the Eighth Circuit denied. 
Messrs. Lee B. Ewing, Samuel A. Ettelson, and Erwin M. 
Treusch for petitioners. Mr. Thomas T. Railey for 
respondents. Reported below: 80 F. (2d) 32.

No. 728. Bliss  v . Bliss . March 2, 1936. Petition for 
writ of certiorari to the United States Court of Appeals 
for the District of Columbia denied. Mr. Julius I. Peyser 
for petitioner. Mr. George P. Hoover for respondent. 
Reported below: 65 App. D. C. 147; 81 F. (2d) 411.

No. 736. Simp kins  v . Mc Dermo tt . March 2, 1936. 
Petition for writ of certiorari to the United States Court
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of Appeals for the District of Columbia denied. Mr. 
Raymond M. Hudson for petitioner. No appearance for 
respondent. Reported below: 65 App. D. C. 123; 81 F. 
(2d) 257.

No. 714. Loughman , Receive r , v . Witt nebel . 
March 2, 1936. Petition for writ of certiorari to the Cir-
cuit Court of Appeals for the Second Circuit denied. 
Messrs. George P. Barse, Charles E. Wainwright, and 
Brice Clagett for petitioner. Mr. Charles H. Tuttle for 
respondent. Reported below: 80 F. (2d) 222.

Nos. 717 and 718. Bruce  et  al . v . Globe  Indemn ity  
Co. March 2, 1936. Petition for writs of certiorari to 
the Circuit Court of Appeals for the Tenth Circuit denied. 
Mr. Charles Kerr for petitioners. Mr. Ralph A. Barney 
for respondent. Reported below: 81 F. (2d) 143.

No. 720. Jeff ers on  Island  Salt  Minin g  Co ., Inc . 
et  al . v. Louisi ana . March 2, 1936. Petition for writ of 
certiorari to the Supreme Court of Louisiana denied. 
Mr . Justice  Butler  took no part in the consideration or 
decision of this application. Messrs. John D. Miller and 
Walter J. Burke for petitioners. Messrs. Gaston L. Por-
terie, E. Howard McCaleb, and Eugene H. Walet, Jr., for 
respondent. Reported below: 183 La. 304; 163 So. 145.

No. 722. Northern  Pacific  Termi nal  Co . v . Port -
land  et  al . March 2, 1936. Petition for writ of certi-
orari to the Circuit Court of Appeals for the Ninth Cir-
cuit denied. Messrs. John F. Reilly and James G. Wilson 
for petitioner. Mr. Frank S. Grant for respondents. Re-
ported below: 80 F. (2d) 738.
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No. 723. Southeaster n  Brewi ng  Co . v . Blackw ell , 
Secretary  of  State , et  al . March 2, 1936. Petition 
for writ of certiorari to the Circuit Court of Appeals for 
the Fourth Circuit denied. Messrs. Hughes Spalding, 
John A. Sibley, and R. Beverly Herbert for petitioner. 
Mr. Paul B. Eaton for respondents. Reported below: 80 
F. (2d) 607.

No. 730. Grand  Trunk  Wester n  R. Co . v . H. W. 
Nelson  Co ., Inc . March 2, 1936. Petition for writ 
of certiorari to the Circuit Court of Appeals for the 
Sixth Circuit denied. Mr. H. V. Spike for petitioner. 
Mr. Bigham D. Eblen for respondent. Reported below: 
80 F. (2d) 986.

No. 738. Shepherd , Trustee  in  Bankr uptcy , v . 
Banking  & Trust  Compa ny  of  Jonesboro , Trustee , et  
al . March 2, 1936. Petition for writ of certiorari to the 
Circuit Court of Appeals for the Sixth Circuit denied. 
Mr. Robert Burrow for petitioner. Messrs. J. H. Winston 
and Samuel C. Williams for respondents. Reported below: 
79 F. (2d) 767.

No. 778. Jones  v . Florida . March 9, 1936. Petition 
for writ of certiorari to the Supreme Court of Florida, and 
motion for leave to proceed further in forma pauperis, 
denied. Mr. Michael C. Jones, pro se. No appearance 
for respondent. Reported below: 122 Fla. 307; 165 
So. 33.

No. 724. Cinem a  Supp lies , Inc . et  al . v . Western  
Electri c  Co ., Inc . et  al . March 9, 1936. Petition for 
writ of certiorari to the Circuit Court of Appeals for the 
Eighth Circuit denied. Mr. Stanley B. Houck for peti-
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tioners. Mr. A. C. Paul for respondents. Reported be-
low: 80 F. (2d) 106.

No. 731. Street , Truste e , v . Pacific  Indemnit y  Co. 
March 9, 1936. Petition for writ of certiorari to the Cir-
cuit Court of Appeals for the Ninth Circuit denied. Mr. 
Clarence A. Linn for petitioner. Mr. Charles A. Strong 
for respondent. Reported below: 79 F. (2d) 68.

No. 732. Richards  v . United  States . March 9, 1936. 
Petition for writ of certiorari to the Circuit Court of Ap-
peals for the Sixth Circuit denied. Mr. Robert W. Wil-
son for petitioner. Solicitor General Reed and Messrs. 
John MacC. Hudson, Sewall Key, and John G. Remey for 
the United States. Reported below: 79 F. (2d) 797.

No. 734. Mann  v . Schneeberger . March 9, 1936. 
Petition for writ of certiorari to the Supreme Court of 
New York denied. Mr. Frederick A. Mann, pro se. Mr. 
Eugene Van Voorhis for respondent. Reported below: 
269 N. Y. 558; 199 N. E. 669.

No. 735. Calf  Leather  Tanners ’ Assn , et  al . v . 
Morgen thau , Secretar y  of  the  Treasury . March 9, 
1936. Petition for writ of certiorari to the United States 
Court of Appeals for the District of Columbia denied. 
Mr. A. K. Shipe for petitioners. Solicitor General Reed, 
Assistant Attorney General Morris, and Mr. Paul A. 
Sweeney for respondent. Reported below: 65 App. D. C. 
93; 80 F. (2d) 536.

No. 737. Peoples  Bank  & Trus t  Co . v . Unite d  
States  Fidelity  & Guaran ty  Co . et  al . March 9, 1936.
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Petition for writ of certiorari to the Circuit Court of Ap-
peals for the Third Circuit denied. Messrs. Leonard Bel-
ford and Roswell S. Nichols for petitioner. No appear-
ance for respondents. Reported below: 79 F. (2d) 642.

No. 740. R. J. Reynolds  Tobacco  Co . v . Robert son , 
Coll ecto r  of  Internal  Revenue . March 9, 1936. Pe-
tition for writ of certiorari to the Circuit Court of Ap-
peals for the Fourth Circuit denied. Mr. Alexander H. 
Sands for petitioner. Solicitor General Reed and Messrs. 
John MacC. Hudson, Sewall Key, J. Louis Monarch, and 
Joseph M. Jones for respondent. Reported below: 80 
F. (2d) 966.

No. 744. Newton , Trustee  in  Bankrup tcy , v . Colo -
rado  National  Bank . March 9, 1936. Petition for writ 
of certiorari to the Circuit Court of Appeals for the Tenth 
Circuit denied. Mr. Henry E. Lutz for petitioner. Mr. 
Frank N. Bancroft for respondent. Reported below: 80 
F. (2d) 696.

No. 750. Lawyers  Mort gag e  Co. v. Anderson , Col -
lect or  of  Internal  Revenue . March 9, 1936. Petition 
for writ of certiorari to the Circuit Court of Appeals for 
the Second Circuit denied. Mr. Harry W. Forbes for pe-
titioner. Solicitor General Reed and Messrs. Sewall Key 
and Maurice J. Mahoney for respondent. Reported be-
low: 79 F. (2d) 1001.

No. 790. Dris coll  v . Unite d Stat es . March 16, 
1936. Petition for writ of certiorari to the Circuit Court 
of Appeals for the Seventh Circuit, and motion for leave 
to proceed further in forma pauperis, denied. Mr. Clyde 
A. Driscoll, pro se. No appearance for the United States. 
Reported below: 80 F. (2d) 59.
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No. 739. Wiscons in  Tax  Commis sion  v . Newp ort  
Compa ny  et  al . Marchi 16, 1936. Petition for writ of 
certiorari to the Supreme Court of Wisconsin denied. 
Messrs. J. E. Finnegan and Herbert H. Naujoks for peti-
tioner. Mr. Edmund B. Shea for respondents. Reported 
below: 219 Wis. 293; 261 N. W. 884.

Nos. 741 and 742. Fourth  Nation al  Bank  v . 
Gaine sv ille  National  Bank  et  al . March 16, 1936. 
Petition for writs of certiorari to the Circuit Court of 
Appeals for the Fifth Circuit denied. Mr. Paul McMa- 
hon for petitioner. No appearance for respondents. Re-
ported below: 80 F. (2d) 490, 492.

No. 748. Carpent er  et  al ., Trustees , v . White , Col -
lec tor  of  Internal  Revenue ; and

No. 749. Parkhill  Manuf actur ing  Co . v . Same . 
March 16, 1936. Petition for writs of certiorari to the 
Circuit Court of Appeals for the First Circuit denied. 
Messrs. Burton E. Eames and R. Gaynor Wellings for 
petitioners. Solicitor General Reed and Messrs. Sewall 
Key, John G. Remey, and Lee A. Jackson for respondent. 
Reported below: 80 F. (2d) 145.

No. 751. Title  Guarant ee  & Trust  Co . v . Bowers , 
Executor . March 16,1936. Petition for writ of certiorari 
to the Circuit Court of Appeals for the Second Circuit 
denied. Mr. Joseph V. McKee for petitioner. Solicitor 
General Reed and Messrs. Sewall Key and Maurice J. Ma-
honey for respondent. Reported below: 79 F. (2d) 
1013.

No. 753. Fradkin  v . United  Stat es . March 16,1936. 
Petition for writ of certiorari to the Circuit Court of Ap-
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peals for the Second Circuit denied. Mr. Osmond K. 
Fraenkel for petitioner. Solicitor General Reed and 
Messrs. Brian McMahon and William W. Barron for the 
United States. Reported below: 81 F. (2d) 56.

No. 754. Ridder  v . Ridder . March 16, 1936. Peti-
tion for writ of certiorari to the Circuit Court of Appeals 
for the Second Circuit denied. Mr. J. George Silberstein 
for petitioner. Mr. Max D. Steuer for respondent. Re-
ported below: 79 F. (2d) 524.

No. 755. Miss iss ipp i Cottonseed  Products  Co . v . 
Sheldon , Collect or  of  Internal  Revenue . March 16, 
1936. Petition for writ of certiorari to the Circuit Court 
of Appeals for the Fifth Circuit denied. Messrs. Marcel-
lus Green and Garner W. Green for petitioner. Solicitor 
General Reed and Messrs. John MacC. Hudson and Sew-
all Key for respondent. Reported below: 81 F. (2d) 
169.

No. 756. New  York  Central  R. Co . v . Cooley , Ad -
min ist rator . March 16, 1936. Petition for writ of cer-
tiorari to the Circuit Court of Appeals for the Second 
Circuit denied. Mr. Charles E. Nichols for petitioner. 
Mr. Arthur B. Lanphier for respondent. Reported below: 
80 F. (2d) 816.

No. 808. Bimbo  v . United  States . March 30, 1936. 
Petition for writ of certiorari to the United States Court 
of Appeals for the District of Columbia, and motion for 
leave to proceed further in jorma pauperis, denied. 
Messrs. Stanley H. Fischer and Norman Fischer for peti-
tioner. Solicitor General Reed and Messrs. Brian Mc- 

43927°—36------- 46
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Mahon and Wm. W. Barron for the United States. Re-
ported below: 82 F. (2d) 852.

No. 733. Blume  v . United  States . March 30, 1936. 
The motion for certiorari to correct a diminution of the 
record is denied. Petition for writ of certiorari to the 
Court of Claims denied. Mr. Thomas D. Aitken for peti-
tioner. Solicitor General Reed, Assistant Attorney Gen-
eral Morris, and Messrs. Paul A. Sweeney and James A. 
Cosgrove for the United States. Reported below: 81 
Ct. Cis. 210.

No. 757. Lee , Comp troller , et  al . v . Freem an  et  al ., 
Receiv ers . March 30, 1936. Petition for writ of cer-
tiorari to the Circuit Court of Appeals for the Fifth Cir-
cuit denied. Messrs. Cary D. Landis, H. E. Carter, and 
J. V. Keen for petitioners. No appearance for respond-
ents. Reported below: 79 F. (2d) 868.

No. 761. Gillis  v . Welch , Collector  of  Internal  
Revenue . March 30, 1936. Petition for writ of cer-
tiorari to the Circuit Court of Appeals for the Ninth Cir-
cuit denied. Messrs. Ralph W. Smith, George H. Koster, 
and L. A. Luce for petitioner. Solicitor General Reed 
and Messrs. John MacC. Hudson and Sewall Key for 
respondent. Reported below: 80 F. (2d) 165.

No. 764. New  York , Chicago  & St . Louis  Railro ad  
Co. v. Meek , Administ ratrix . March 30, 1936. Peti-
tion for writ of certiorari to the Supreme Court of Mis-
souri denied. Messrs. Lon 0. Hocker, James C. Jones, 
Frank Y. Gladney, and James C. Jones, Jr., for petitioner. 
Mr. William H. Allen for respondent. Reported below: 
337 Mo. 1188; 88 S. W. (2d) 333.
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No. 771. Scranton -Lackaw anna  Trust  Co.t 
Truste e , v . Commi ss ioner  of  Internal  Revenue . 
March 30, 1936. Petition for writ of certiorari to the 
Circuit Court of Appeals for the Third Circuit denied. 
Mr. H. Kennedy McCook for petitioner. Solicitor Gen-
eral Reed, Assistant Attorney General Jackson, and 
Messrs. Sewall Key, J. Louis Monarch, and A. F. Prescott 
for respondent. Reported below: 80 F. (2d) 519.

No. 795. E. K. Wood  Lumber  Co . v . Anders en , Ad -
mini stratri x . March 30,1936. Petition for writ of cer-
tiorari to the Circuit Court of Appeals for the Ninth Cir-
cuit denied. Messrs. Cassius E. Gates and Claude E. 
Wakefield for petitioner. No appearance for respondent. 
Reported below: 81 F. (2d) 161.

No. 759. Mitc hell  Irrigation  Dis trict  v . Nebraska  
ex  rel . Sorenson , Attor ney  General , et  al . March 
30, 1936. Petition for writ of certiorari to the Supreme 
Court of Nebraska denied. Messrs. James A. Green-
wood, Thomas M. Morrow, and William Morrow for peti-
tioner. Messrs. William H. Wright, Claibourne G. Perry, 
and Thomas F. Neighbors for respondents. Reported 
below: 129 Neb. 586; 262 N. W. 543.

No. 760. Cole  et  ux . v . Norristown -Penn  Trust  
Co.; and

No. 801. Norristow n -Penn  Trust  Co . v . Cole  et  
ux. March 30, 1936. Petitions for writs of certiorari 
to the Circuit Court of Appeals for the Fifth Circuit 
denied. Mr. J. H. Tallichet for Cole et ux. Mr. Cloyd 
H. Read for Norristown-Penn Trust Co. Reported be-
low: 80 F. (2d) 888.
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No. 763. Wingert  et  al ., Executors , v . Smead  et  al ., 
Trustee s . March 30, 1936. Petition for writ of cer-
tiorari to the Circuit Court of Appeals for the Fourth 
Circuit denied. Mr. Miller Wingert for petitioners. No 
appearance for respondents. Reported below: 79 F. 
(2d) 1023.

No. 769. Jno . P. Nutt  Co ., Inc . et  al . v . South  Caro -
lina  ex  rel . Daniel , Attor ney  General . March 30, 
1936. Petition for writ of certiorari to the Supreme 
Court of South Carolina denied. Mr. R. M. Jefferies for 
petitioners. Messrs. John M. Daniel, J. Ivey Humphrey, 
and Eugene 8. Blease for respondent. Reported below: 
180S. C. 19; 185S. E. 25.

No. 775. Vanderbil t  v . Whitney . March 30, 1936. 
Petition for writ of certiorari to the Supreme Court of 
New York, Appellate Division, denied. Mr. Edmund 
M. Toland for petitioner. Mr. Walter G. Dunnington 
for respondent. Reported below: 245 App. Div. 211; 
281 N. Y. S. 171.

No. 781. Small , Adminis trator , v . Pennsylvania  
Railr oad  Co . March 30, 1936. Petition for writ of 
certiorari to the United States Court of Appeals for the 
District of Columbia denied. Mr. James C. Wilkes for 
petitioner. Messrs. Frederic D. McKenney, John 8. Flan-
nery, and G. Bowdoin Craighill for respondent. Re-
ported below: 65 App. D. C. 112; 80 F. (2d) 704.

Nos. 834 and 835. Bunco, Inc . v . Whitw orth  et  al ., 
Truste es , et  al . March 30, 1936. Petition for writs 
of certiorari to the Circuit Court of Appeals for the Fourth 
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Circuit denied. Mr. Edward Ward McMahon for peti-
tioner. Messrs. John W. Davis, James Piper, Edwin F. 
Blair, William L. Rawls, and Carlyle Barton for respond-
ents. Reported below: 81 F. (2d) 721.

CASES DISPOSED OF WITHOUT CONSIDERATION 
BY THE COURT, FROM JANUARY 7 TO AND 
INCLUDING MARCH 30, 1936.

No. 102. General  Outdoor  Advertisi ng  Co ., Inc . et  
al . v. Callahan  et  al . ;

No. 103. Same  v . Hoar  et  al .; and
No. 104. Brink  v . Callahan  et  al . Appeals from the 

Supreme Judicial Court of Massachusetts. February 3, 
1936. Appeals dismissed with costs on motion of Messrs. 
Lowell A. Mayberry and Arthur L. Brown for appellants. 
Mr. Henry P. Fielding for appellees in Nos. 102 and 104. 
Mr. Robert E. Goodwin for appellees in No. 103. Re-
ported below: 289 Mass. 149; 193 N. E. 799.

Nos. 670 and 671. Gustin  v . Worthi ngton  Mower  
Co. On petition for writs of certiorari to the Circuit 
Court of Appeals for the Third Circuit. February 3, 1936. 
Dismissed per stipulation of counsel. Messrs. Hugh M. 
Morris, Amasa C. Paul, Harold Olsen, Maurice M. Moore, 
and Charles H. Howson for petitioner. Messrs. Thomas 
G. Haight, Harry G. Kimball, and Oscar W. Jeffery for 
respondent. Reported below: 80 F. (2d) 594.

No. 712. Unit ed  State s  v . Layton  et  al . Appeal from 
the District Court of the United States for the District of 
Minnesota. February 3, 1936. Appeal dismissed on 
motion of Solicitor General Reed for the United States. 
No appearance for appellees.
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No. 16, original. Georgia  v . Morgenthau  et  al . 
March 2, 1936. Bill of complaint dismissed on motion of 
Messrs. M.'J. Yeomans, B. D. Murphy, and Barry Wright 
for complainant. Solicitor General Reed for defendants.

No. 443. Unite d  States  v . Certai n  Lands  in  the  
City  of  Louis vill e . On writ of certiorari to the Circuit 
Court of Appeals for the Sixth Circuit. March 5, 1936. 
Dismissed on motion of Solicitor General Reed for the 
United States. Mr. Charles G. Middleton for respondent. 
Reported below: 78 F. (2d) 684.

No. 679. United  State s v . Clarke  et  al . On peti-
tion for writ of certiorari to the Circuit Court of Appeals 
for the Sixth Circuit. March 5, 1936. Dismissed on mo-
tion of Solicitor General Reed for the United States. No 
appearance for respondents.

No. 784. United  States  v . H. & B. American  Ma -
chin e  Co. On petition for writ of certiorari to the Court 
of Claims. March 30, 1936. Dismissed per stipulation 
of counsel. Solicitor General Reed for the United States. 
Mr. Howe P. Cochran for respondent. Reported below: 
81 Ct. Cis. 584; 11 F. Supp. 48.

PETITIONS FOR REHEARING DENIED, FROM 
JANUARY 7 TO AND INCLUDING MARCH 30, 
1936.*

No. 577. Rickert  Rice  Mills , Inc . v . Fontenot ;
No. 578. Dore  v . Same ;

* See Table of Cases Reported in this volume for earlier decisions 
in these cases, unless otherwise indicated.
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No. 579. United  Rice  Mil li ng  Products  Co ., Inc . v . 
Same  ;

No. 580. Baton  Rouge  Rice  Mill , Inc . v . Same ;
No. 581. Simon  v . Same ;
No. 585. Levy  Rice  Milli ng  Co ., Inc . v . Same ;
No. 586. Farmers  Rice  Milling  Co ., Inc . v . Same ; 

and
No. 587. Noble -Trotter  Rice  Milli ng  Co ., Inc . v . 

Same . January 20, 1936. Ante, p. 110.

No. 75. Unit ed  States  v . Safety  Car  Heating  & 
Lighti ng  Co. ; and

No. 76. Rogers , Colle ctor  of  Inte rnal  Revenue , v . 
Same . February 3, 1936. Ante, p. 88.

No. 115. Public  Service  Comm iss ion  of  Puerto  Rico  
v. Haveme yer  et  al . February 3,1936. 296 U. S. 506.

No. 606. Richardson  v . Chicago , Rock  Island  & 
Gulf  Ry . Co . February 3, 1936. 296 U. S. 646.

No. 608. Anderson  et  al . v . St . Louis  Coke  & Iron  
Corp , et  al . February 3, 1936. 296 U. S. 656.

No. 617. Alle n  v . Clois ters  Buildi ng  Corp , et  al . 
February 3, 1936. 296 U. S. 657.

No. 631. Railw ay  Enginee ring  Equipm ent  Co . et  
al . v. Oregon  Short  Line  R. Co . February 3, 1936. 
296 U. S. 658.

No. 665. Mathy , Administr atrix , v . Chicag o & 
Northwes tern  Ry . Co . February 3, 1936.

Nos. 375 and 376. Meyer  et  al . v . Kenmore  Gran -
ville  Hotel  Co . February 17, 1936. Ante, p. 160.

No. 627. Minto n  v . Coast  Proper ty  Corp , et  al . 
February 17, 1936.
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No. 287. Treigl e  v . Acme  Homest ead  Assn . ;
No. 288. Same  v . Thrift  Homest ead  Assn . ;
No. 289. Treig le  Sash  Factory , Inc . v . Conserva -

tive  Homes tead  Assn . ;
No. 290. Same  v . Union  Homest ead  Assn .; and
No. 316. Mitche ll  v . Conservati ve  Homestead  

Assn . March 2, 1936. Ante, p. 189.

No. 226. Manhattan  General  Equipmen t  Co . v . 
Commi ss ioner  of  Internal  Revenue  ; and

No. 227. Collie r  Service  Corp . v . Same . March 2, 
1936. Ante, p. 129.

Nos. 403 and 404. Ash  wander  et  al . v . Tenness ee  
Valle y  Authority  et  al . March 2, 1936. Ante, p. 288.

Nos. 641 and 642. Tetz ke  v . Trust  No . 2988. March 
2, 1936.

No. 680. Alford , Domicil iary  Admini strator , et  al . 
v. Cornell . March 2, 1936.

No. 725. Levell  v . Simp son , Warde n . March 2, 1936.

No. 199. Dismuke  v . Unite d  States . March 9, 1936. 
Ante, p. 167.

No. 695. Hogue  et  al . v . Wise . March 9, 1936. 
Ante, p. 709.

No. 346. Matson  Navigati on  Co . et  al . v . State  
Board  of  Equalization  of  Calif ornia  et  al . March 30, 
1936. Ante, p. 441.

No. 360. Pennsylv ania  Railr oad  Co . v . Illi nois  
Brick  Co . March 30, 1936. Ante, p. 447.

No. 379. Helvering , Commi ss ioner  of  Internal  
Revenue , v . San  Joaqui n Fruit  & Investment  Co . 
March 30, 1936. Ante, p. 496.
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No. 399. Southern  Railw ay  Co . v . Luns for d , 
Admin istra trix . March 30, 1936. Ante, p. 398.

No. 720. Jeffer son  Island  Salt  Minin g  Co ., Inc . 
et  al . v. Louis iana . March 30, 1936. Mr . Just ice  
Butler  took no part in the consideration or decision of 
this application.





ORDER.

It is ordered by this Court that George Wharton Pepper, 
of Philadelphia, Pennsylvania, be, and he hereby is, ap-
pointed a member of the Advisory Committee appointed 
June 3, 1935, to assist the Court in the preparation of a 
unified system of general rules for. cases in equity and 
actions at law in the District Courts of the United States 
and in the Supreme Court of the District of Columbia, in 
place of George W. Wickersham, deceased.

February  17, 1936.
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AMENDMENT OF RULES.

ORDER

It is ordered by this Court that paragraph 1 of Rule 12 
of the Rules of this Court, be amended so as to read as 
follows:

“1. Upon the presentation of a petition for the allow-
ance of an appeal to this court, from any court, to any 
judge or justice empowered by law to allow it, there shall 
be presented by the applicant a separate typewritten 
statement particularly disclosing the basis upon which 
it is contended that this court has jurisdiction upon ap-
peal to review the judgment or decree in question. The 
statement shall refer distinctly (a) to the statutory pro-
vision believed to sustain the jurisdiction; (b) to the 
statute of the state, or statute or treaty of the United 
States, the validity of which is involved (giving the 
volume and page where the statute or treaty may be 
found in the official edition), setting it out verbatim or 
appropriately summarizing its pertinent provisions; and 
(c) to the date of judgment or decree sought to be re-
viewed and the date upon which the application for 
appeal is presented.

“The statement shall show that the nature of the case 
and of the rulings of the court was such as to bring the 
case within the jurisdictional provisions relied on, in-
cluding a statement of the grounds upon which it is con-
tended the questions involved are substantial (Zucht v. 
King, 260 U. S. 174, 176, 177), and shall cite the cases 
believed to sustain the jurisdiction.

“If the appeal is from a state court the statement shall 
specify the stage in the proceedings in the court of first 
instance, and in the appellate court, at which, and the 
manner in which, the federal questions sought to be re-
viewed were raised; the method of raising them (e. g.,

733
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by a pleading, by request to charge and exceptions, by 
assignment of error); and the way in which they were 
passed upon by the court; with pertinent quotations of 
specific portions of the record, or summary thereof, with 
specific reference to the places in the record where the 
matter appears (e. g., ruling on exception, portion of the 
court’s charge and exception thereto, assignment of error), 
[such] as will support the assertion that the rulings of the 
court were of a nature to bring the case within the statu-
tory provision believed to confer jurisdiction on this court.

“The applicant shall append to the statement a copy of 
any opinions delivered upon the rendering of the judg-
ment or decree sought to be reviewed, including earlier 
opinions in the same case, or opinions in companion cases, 
reference to which may be necessary to ascertain the 
grounds of the judgment or decree.

“If the appeal is from an interlocutory decree of a 
specially constituted District Court of the United States 
(Judicial Code, sec. 266; U. S. C., Tit. 28, sec. 380), the 
statement must also include a showing of the matters in 
which it is claimed that the court has abused its discre-
tion in granting or denying the interlocutory injunction. 
(Alabama v. United States, 279 U. S. 229.)”

It is further ordered that this amendment shall apply 
to all petitions for appeals presented on or after July 1, 
1936.

March  2, 1936.
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ORDER.

It is ordered that Rule XLIX of the General Orders in 
Bankruptcy be, and it hereby is, amended, effective imme-
diately, to read as follows:

XLIX.

PROCEEDINGS UNDER SECTION 77 OF THE ACT.

The following additional rules shall apply to proceed-
ings under section 77 of the Act:

1. Each Circuit Court of Appeals shall cause written 
notice to be given to the judges of the district courts 
within the circuit of the names and addresses of the per-
sons from time to time designated and qualified to act as 
special masters under the provisions of subsection (c) of 
section 77.

2. The clerk of the district court in which proceedings 
under section 77 are brought shall forthwith transmit to 
the Interstate Commerce Commission copies of (a) the 
answer, if any, of the railroad corporation, or the plead-
ing of any creditor controverting facts alleged in the pe-
tition; (b) the order approving or dismissing the petition; 
(c) any order (1) directing the debtor to give notice and 
fixing the date of a hearing on the appointment of a 
trustee or trustees, (2) appointing or removing a trustee, 
or (3) confirming the appointment of legal counsel for 
the trustee or trustees, or removing such counsel; (d) any 
application by a trustee for authority to issue certifi-
cates, and any order authorizing such issuance; (e) such 
schedules and reports as may be submitted by the 
officers of the corporation or trustees with respect to the 
conduct of the debtor’s affairs and the fairness of any
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proposed plan, and all orders issued to the trustee or 
trustees with respect to the operation of the corporation’s 
business, together with the petitions upon which the 
orders were based; (f) the lists of bondholders, creditors, 
and stockholders required to be filed under paragraph (4) 
of subsection (c) of section 77, and any other informa-
tion concerning the security holders filed pursuant to the 
order of the court; (g) any order determining the time 
within which the claims of creditors may be filed or evi-
denced, the manner in which such claims may be filed 
or evidenced and allowed, and the division of creditors 
and stockholders into classes, and any order respecting 
the exercise of any power by any person or committee 
representing any creditor or stockholder; (h) any order 
allowing or rejecting such claims, or extending the time 
within which they may be filed or evidenced; (i) any 
order directing the trustee or trustees to report facts per-
taining to irregularities, fraud, misconduct, or misman-
agement, and any report made pursuant to such order; 
(j) any order directing the debtor or the trustee or trus-
tees to keep records and accounts, in addition to those 
prescribed by the commission, for the segregation and 
allocation of earnings and expense; (k) any order ap-
proving the special employment of assistants requested 
by the commission; (1) any application for allowances 
of compensation and expenses under the provisions of 
paragraphs (2) and (12) of subsection (c) of section 77, 
upon receipt of which the commission shall determine 
the maximum limits of such allowances and file with the 
court its report and order thereon, and any order making 
allowances for compensation and expenses under said 
paragraphs; (m) any order issued upon the petition of 
the commission for the reference of particular matters to 
a special master, and the report of such master thereon; 
(n) any order allowing interested parties to intervene in 
the proceedings, any minute of appearance by a person 
other than interveners, and any rule defining matters 
upon which notice shall be given to other than inter-
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veners; (o) any order extending the time for filing a 
plan; (p) any motion to dismiss the proceedings because 
of undue delay in a reasonably expeditious reorganiza-
tion of the debtor, and notice of any hearing with refer-
ence to dismissing the proceedings for such cause; (q) 
any notice of the time within which parties in interest 
may file with the court objections to the plan approved 
by the commission, and any objection to such plan and 
any claim for equitable treatment filed by a party in 
interest; (r) any order affirming a finding of the com-
mission affecting the requirement that the plan be sub-
mitted to creditors or stockholders as provided in the 
second paragraph of subsection (e) of section 77; (s) 
any order entered on the disapproval of the plan, and the 
judge’s opinion stating his conclusions and reasons for 
such disapproval; (t) if the plan is not confirmed, the 
order, with the judge’s opinion stating his conclusions and 
reasons therefor, dismissing the proceedings or referring 
the case back to the commission for further proceedings, 
and, if the case is referred back to the commission, a 
copy of the evidence received in any hearings with ref-
erence to confirmation; (u) the order confirming the 
plan, with the judge’s opinion stating his conclusions and 
reasons therefor, and any order directing the transfer or 
other disposition of the property;, (v) the final decree; 
and (w) such other papers filed in the proceedings as the 
commission may request of the clerk or the court may 
direct him to transmit. All papers filed with the court 
shall have attached thereto such copies as the clerk may 
require in carrying out this general order.

3. The commission shall forthwith cause to be filed in 
the district court having jurisdiction of the proceedings, 
copies of (a) any order ratifying the appointment of a 
trustee or trustees; (b) each report and order authoriz-
ing the issue of trustees’ certificates; (c) each order or 
call for a hearing, with a statement of its purposes; (d) 
each plan of reorganization, other than the debtor’s, filed 
with the commission; (e) any report finding a plan to 
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be prima facie impracticable; (f) any order refusing to 
approve a plan, together with the commission’s report 
stating fully the reasons for its conclusions; (g) any pe-
tition for further hearing on a plan, and any supplemen-
tal1 order modifying any plan, together with the report 
stating the reasons for such modification; (h) the writ-
ten acceptances of any plan which is finally approved; 
(i) any order granting authority for the issuance of se-
curities or for other steps contemplated by the plan; (j) 
any order issued to the trustee or trustees with respect to 
the operation of the corporation’s business; (k) any order 
issued under the provisions of subsection (p) of section 
77 authorizing the solicitation, use, employment or action 
under or pursuant to proxies, authorizations, or deposit 
agreements; and (1) such other papers filed in the pro-
ceedings as the court may direct or the commission deem 
pertinent. All proceedings before the commission under 
section 77 shall be conducted in accordance with its rules 
of practice and such special instructions, rules, and regu-
lations as it may issue pursuant to the provisions of said 
section.

4. All process to be served outside of the district in 
which proceedings under section 77 are pending shall be 
returnable at such time as the judge shall determine, and 
shall be directed to and served by the United States 
marshal for the district in which service is to be effected.

March  30, 1936.



INDEX

ABANDONMENT. See Contracts; Waters, 3.

ABDUCTION. See Criminal Law, 1.

ABSTRACT QUESTIONS. See Jurisdiction, I, 3.

ACCOUNTING. See Interstate Commerce Acts, 3; Patents for In-
ventions, 3.

ADMINISTRATIVE ORDERS AND REGULATIONS. See Stat-
utes, 8.

1. In General. When administrative remedy exclusive; when 
administrative decision reviewable. Dismuke v. United States, 167

2. Validity of Regulations. Dependent on consistency with stat-
ute and reasonableness; regulation held not void as retroactive. 
Manhattan Co. v. Commissioner, 129.

ADMIRALTY. See Forfeiture; Jurisdiction, III, 1; IV, 2.
Pleading. Claim for taxes cannot be set up in libel for forfeiture. 

United States v. Rizzo, 530.

ADVERTISING. See Constitutional Law, VI, (B), 4; VI, (C), 7-8.

AGENTS. See Public Officers.

AGRICULTURAL ADJUSTMENT ACT. See Jurisdiction, I, 8.
1. Validity. Act of May 12, 1933, invalid as regulation of agri-

cultural production and invasion of reserved powers of States. 
United States v. Butler, 1.

2. Id. Amendments. Infirmities not cured by amendatory Act 
of August 24, 1935; funds impounded pendente lite ordered repaid. 
Rickert Rice Mills v. Fontenot, 110.

AGRICULTURE. See Agricultural Adjustment Act, 1-2.

AMOUNT IN CONTROVERSY. See Jurisdiction, IV, 1.

ANNUITIES. See Civil Service; Claims.

ANTITRUST ACTS.
1. Sherman Act. Restraints of Trade. Sugar Industry. Trade 

associations; Sugar Institute; statistical information; unreasonable 
restraints. Sugar Institute v. United States, 553.
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ANTITRUST ACTS—Continued.
2. Clayton Act. Treble Damages. Remedy for damages result-

ing from discriminatory acts of carrier was under Interstate 
Commerce Act. Terminal Warehouse Co. v. Pennsylvania R. Co., 
500.

APPROPRIATION. See Constitutional Law, I, 7; Waters, 1.
ARREST. See Criminal Law, 1.
ASSESSMENT. See Constitutional Law, I, 13; VI, (B), 6, 14.
ATTORNEYS.

Duties to Court. Duty to respond to communications from 
Clerk pertaining to business of the Court. In re Baker, 691.

AUTOMOBILES. See Constitutional Law, II, 5; Taxation, III, 9.
BANKRUPTCY. See Jurisdiction, III, 4.

Amendments of General Orders in Bankruptcy, p. 735.
1. Acts of Bankruptcy. Appointment of receiver for debtor not 

insolvent is not act of bankruptcy. Duparquet Co. v. Evans, 216.
2. Preferences. Determining whether creditor has received 

preference. Palmer Clay Co. n . Brown, 227; Bronx Brass Foundry 
v. Irving Trust Co., 230.

3. Priority. Municipal corporation as “person” entitled to 
priority under § 64b (7). Lincoln n . Ricketts, 373.

4. Reorganization Proceedings. Equity Receiverships. Receiver 
in foreclosure was not within meaning of “equity receiverships” 
under § 77B (a). Duparquet Co. v. Evans, 216.

5. Id. Mortgagee in possesion by foreclosure proceeding under 
law of Illinois was not “equity receiver” under § 77B (a). Tuttle 
v. Harris, 225.

6. Allowances to Trustees. Compensation of Referees. Limita-
tions on amount where bankruptcy superseded by reorganization 
proceeding. Callaghan v. Reconstruction Finance Corp., 464.

7. Procedure. Right of creditor to withdraw claim as affected 
by rule of court. Bronx Brass Foundry v. Irving Trust Co., 230.

8. Review of Orders. Meyer n . Kenmore Hotel Co., 160.
BANKS.

1. Powers of State. Tax on national bank shares owned by Re-
construction Finance Corporation, valid. Baltimore Bank v. State 
Tax Comm’n, 209.

2. Insolvency. Creditors’ Suit. Prior demand upon receiver or 
Comptroller as prerequisite to creditors’ suit to recover assets 
unlawfully disbursed. U. S. Fleet Corp. v. Rhodes, 383.

3. National Bank Receiver, suit by. See Jurisdiction, IV, 6.
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BOARD OF TAX APPEALS.

Review of Decisions by Circuit Court of Appeals; scope of 
review. Helvering v. Salvage, 106.

BOILER INSPECTION ACT. See Interstate Commerce Acts, 7.

BONDS. See Constitutional Law, III, 5, 7; Damages.

BOUNDARIES.
Final decree establishing boundary. Wisconsin v. Michigan, 547.

BROADCASTING. See Constitutional Law, II, 6.

BUILDING AND LOAN ASSOCIATIONS.
Power of State to regulate. Treigle n . Acme Homestead Assn., 

189.

BURDEN OF PROOF. See Evidence, 3.

CARRIERS. See Antitrust Acts, 2; Constitutional Law, II, 2-3, 5;
Interstate Commerce Acts, 1-7; Railroads.

Common Carrier. Test of character. United States v. Cali-
fornia, 175.

CERTIFICATE. See Jurisdiction, II, 2.

CERTIORARI. See Jurisdiction, II, 3.

CHAIN STORES. See Taxation, III, 9.

CHARTER. See Constitutional Law, III, 2; Corporations, 1.

CIRCUIT COURTS OF APPEALS. See Jurisdiction, III, 1-4.

CITIZENS. See Constitutional Law, VI, (D).

CIVIL SERVICE.
Annuities. Government Employees. Judicial remedy to recover 

annuity payable under Retirement Act; status of field deputy 
marshal as government employee. Dismuke v. United States, 167.

CLAIMS.
Claims for Annuities payable under Civil Service Retirement 

Act; jurisdiction of District Court under Tucker Act. Dismuke v. 
United States, 167.

CLAYTON ACT. See Antitrust Acts, 2.

CLERK OF COURT. See Attorneys.

COMITY. See Jurisdiction, IV, 6.

COMMON LAW. See Constitutional Law, I, 2.

COMPTROLLER OF THE CURRENCY. See Banks, 2.
CONFESSION. See Constitutional Law, VI, (B), 16.
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CONSERVATION. See Constitutional Law, VI, (B), 5; VI, (C), 3.

CONSTITUTIONAL LAW. See Banks, 1; Jurisdiction; Taxation,
II, 1.

I. Miscellaneous, p. 742.
II. Commerce Clause, p. 743.

III. Contract Clause, p. 744.
IV. Ninth Amendment, p. 745.
V. Tenth Amendment, p. 745.

VI. Fourteenth Amendment.
(A) In General, p. 745.
(B) Due Process Clause, p. 745.
(C) Equal Protection Clause, p. 747.
(D) Privileges and Immunities Clause, p. 748.

I. Miscellaneous.
1. Constitution is Supreme Law of the land; legislation must 

conform thereto. United States v. Butler, 1.
2. Common Law Terms. Construction of constitutional provi-

sion phrased in terms of the common law. Grosjean n . American 
Press Co., 233.

3. Dual Form of Government. Relation of state and federal 
governments. United States v. Butler, 1.

4. Federal Government one of delegated powers. Id.
5. Separation of Powers. Administrative orders and regulations; 

validity as dependent on consistency with statute and reasonable-
ness. Manhattan Co. v. Commissioner, 124.

6. Delegation of Power. Hawes-Cooper Act not delegation of 
Congressional power to States. Whitfield v. Ohio, 431.

7. Spending Power. Power of Congress to appropriate money; 
limitation. United States v. Butler, 1.

8. General Welfare. Construction of provision granting Con-
gress power “to lay and collect taxes ... to provide for the 
general welfare.” Id.

9. Territories and Possessions. Legislative power of Congress. 
Asiatic Petroleum Co. v. Insular Collector, 666.

10. Government Property. Disposal of electric energy generated 
at Wilson Dam; authority to dispose as extending to all available 
energy; method of disposal; validity of contract between Tennes-
see Valley Authority and power company for disposition of electric 
energy and purchase of transmission lines. Ashwander v. Ten-
nessee Valley Authority, 288.
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CONSTITUTIONAL LAW—Continued.
11. Federal Instrumentality. State tax on income received by 

Osage Indian from mineral resources held by United States for 
Tribe, valid. Leahy n . State Treasurer, 420.

12. Judicial Power. Congress may confer on inferior courts 
original jurisdiction of suits to which State is party. United States 
v. California, 175.

13. Full Faith and Credit. Enforcement of assessment against 
nonresident stockholder. Chandler n . Peketz, 609.

14. Privileges and Immunities. See infra, VI, (D).
15. War and Commerce Powers. Construction of Wilson Dam 

and its power plant under authority of National Defense Act. 
Ashwander v. Tennessee Valley Authority, 288.

16. Agricultural Adjustment Act unconstitutional as regulation 
of agricultural production and invasion of reserved powers of 
States. United States v. Butler, 1.

17. Id. Infirmities not cured by amendatory Act of August 24, 
1935; funds impounded pendente lite ordered repaid. Rickert 
Rice Mills N. Fontenot, 110.

18. Emergencies do not add constitutional power. United States 
v. Butler, 1.

19. Challenge of Void Statute. Stockholder’s suit to enjoin com-
pliance by corporation. Ashwander v. Tennessee Valley Authority, 
288.

20. Estoppel to Question Statute, after enjoying its benefits. Id.

II. Commerce Clause.
1. Application. Agricultural Adjustment Act does not purport 

to regulate transactions in interstate or foreign commerce. United 
States v. Butler, 1.

2. Regulatory Power. Rates. Scope of state and federal regu-
latory power; intrastate rates. Pennsylvania R. Co. v. Illinois 
Brick Co., 447.

3. Federal Power. Scope. State-owned nailroad subject to 
federal power to regulate interstate commerce. United States v. 
California, 175.

4. Id. Obstructions to Navigation. Power to regulate commerce 
extends to removal of obstructions to navigation. Ashwander v. 
Tennessee Valley Authority, 288.
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CONSTITUTIONAL LAW—Continued.
5. Powers of States. State statute requiring license and impos-

ing excise for importation and use of gasoline, invalid as applied to 
carrier engaged exclusively in interstate commerce. Bingaman v. 
Golden Eagle Lines, 626.

6. Powers of States. Taxation. Radio Broadcasting held inter-
state commerce; state tax measured by gross receipts invalid. 
Fished s Blend Station v. State Tax Comm’n, 650.

7. Id. Id. Foreign Corporation engaged exclusively in inter-
state and foreign commerce not subject to privilege tax. Matson 
Navigation Co. v. State Board, 441.

8. Id. Validity of occupation tax on intrastate business of for-
eign corporation, as affected by inseparability of intrastate and 
interstate business; actuality of undue burden on interstate com-
merce. Pacific Tel. Co. v. Tax Commission, 403.

9. Id. Corporation franchise tax measured on net income at-
tributable to all business done within State, valid. Matson Navi-
gation Co. n . State Board, 441.

10. State Regulation. Regulation of local processing of sardines, 
though fish brought in from high seas and products disposed of 
only in interstate and foreign commerce, valid. Bayside Fish Flour 
Co. n . Gentry, 422.

11. Id. Power of State to forbid with consent of Congress sale 
in original packages of convict-made goods shipped in from other 
States; effect of Hawes-Cooper Act. Whitfield v. Ohio, 431.

12. Discrimination required by commerce clause not violative of 
equal protection clause. Matson Navigation Co. v. State Board, 
441.

13. Telephone Companies. Regulation of accounts. N. W. Bell 
Tel. Co. v. Nebraska Comm’n, 471.
III. Contract Clause.

1. Police Power Generally. Obligations of contracts must yield 
to proper exercise of police power. Treigle v. Acme Homestead 
Assn., 189. See also, Bayside Fish Co. N. Gentry, 422.

2. Corporate Charter. As to power of State to amend corporate 
charter, see Treigle v. Acme Homestead Assn., 189; Phillips Petro-
leum Co. v. Jenkins, 629.

3. Building Associations. Statute not intended nor adapted to 
conserve assets of building and loan associations but merely affect-
ing rights of members inter sese, invalid. Treigle v. Acme Home-
stead Assn., 189.
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CONSTITUTIONAL LAW—Continued.
4. Public Utilities. Rates. Compromise agreement between city 

and utility adjusting rates for period during which funds were 
impounded and for the future, and providing for distribution of 
impounded funds, did not violate any vested rights of customers. 
Wright v. Central Kentucky Gas Co., 537.

5. Contractors’ Bonds. Statute substituting another bond for 
that of contractor without consent of material men, invalid. Inter-
national Steel Co. v. National Surety Co., 657.

6. Tax Matters. Lease oi lands adjudicated to State for non-
payment of taxes not impaired by later statute permitting redemp-
tion on less onerous terms. Violet Trapping Co. v. Grace, 119.

7. Id. Amended statute requiring that sales of lands for drain-
age taxes be separate from sales for general taxes, did not impair 
obligation of drainage district bonds. Ingraham v. Hanson, 378.

8. Construction of Contract, determined by this Court for itself. 
Wright v. Central Kentucky Gas Co., 537.

IV. Ninth Amendment.
Application. Amendment does not apply to rights expressly 

granted to Federal Government. Ashwander v. Tennessee Valley 
Authority, 288.

V. Tenth Amendment.
1. Application. Amendment does not apply to rights expressly 

granted to Federal Government. Ashwander v. Tennessee Valley 
Authority, 288.

2. Reserved Powers of States. Regulation and control of agri-
cultural production; Agricultural Adjustment Act of May 12, 1933, 
invalid. United States v. Butler, 1.

VI. Fourteenth Amendment.
(A) In General.
1. Police Power. Vested rights cannot inhibit proper exercise of 

police power. Treigle v. Acme Homestead Assn., 189.
2. Corporation as “person.” Grosjean v. American Press Co., 

233.
(B) Due Process Clause.
1. Who Protected. Corporation is “person” within meaning of 

due process clause. Grosjean v. American Press Co., 233.
2. Liberty of the Press is a fundamental right within protection 

of due process clause of Fourteenth Amendment. Id.
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CONSTITUTIONAL LAW—Continued.
3. Id. That, as regards the Federal Government, the protection 

of liberty of the press is not left to the due process clause of the 
Fifth Amendment but is guaranteed in specie by First Amendment, 
does not exclude it from due process clause of Fourteenth 
Amendment. Id.

4. Id. State tax on newspapers of more than 20,000 weekly 
circulation, measured by gross receipts from advertisements, 
invalid. Id.

5. Liberty of Contract. Statute regulating processing of sar-
dines, as conservation measure, was valid exercise of police power. 
Bayside Fish Flour Co. v. Gentry, 422.

6. Taxation. Railroads. Property of railroad; valuation; ap-
portionment of system value; failure of assessor to consider col-
lapse in values; excessive assessment; right to relief. Great 
Northern Ry. v. Weeks, 135.

7. Id. Validity of formula for taxing net income of interstate 
railway; burden of proof of invalidity. Norfolk & Western Ry. v. 
North Carolina, 682.

8. Id. Corporations. Corporation franchise tax measured on 
net income attributable to business done in State. Matson Navi-
gation Co. v. State Board, 441.

9. Vested Rights. Lessee of land adjudicated to State for non-
payment of taxes not deprived of property without due process by 
later statute permitting redemption on less onerous terms. Violet 
Trapping Co. n . Grace, 119.

10. Id. Compromise agreement between city and utility adjust-
ing rates for period during which funds were impounded and for 
the future, and providing for distribution of impounded funds, did 
not violate any vested right of customers. Wright v. Central 
Kentucky Gas Co., 537.

11. Id. Amended statute requiring that sales of land for drain-
age taxes be separate from sales for general taxes, did not deprive 
bondholders of property without due process. Ingraham v. Hanson, 
378.

12. Corporations. Charter. Power of State to amend charter 
of corporation. Phillips Petroleum Co. v. Jenkins, 629. See also, 
Treigle n . Acme Homestead Assn., 189.

13. Building and Loan Associations. Statute not intended nor 
adapted to conserve assets but affecting merely rights of members 
inter sese, invalid. Treigle n . Acme Homestead Assn., 189.
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CONSTITUTIONAL LAW—Continued.
14. Street Railways. Assessment of paving costs against street 

railway without regard to benefits. Georgia Ry. & Elec. Co. x. 
Decatur, 620.

15. Procedural Matters. Notice and hearing. Pennsylvania R. 
Co. v. Illinois Brick Co., 447; Northwestern Bell Tel. ' Co. v. 
Comm’n, 471.

16. Criminal Matters. Convictions of murder based solely on 
confessions extorted by torture of accused by state officers, void. 
Brown v. Mississippi, 278.

17. Taxation of Interstate Carriers. Pacific Tel Co. v. Tax 
Comm’n, 403.

(C) Equal Protection Clause.

1. Who Protected. Corporation is “person” within meaning of 
equal protection clause. Grosjean v. American Press Co., 233.

2. Reasonableness of Classification. Lessee of lands adjudicated 
to State for nonpayment of taxes not denied equal protection by 
later statute permitting redemption on less onerous terms. Violet 
Trapping Co. v. Grace, 119.

3. Id. Discrimination between process of packing and process 
of reduction, in statute regulating processing of sardines as con-
servation measure, valid. Bayside Fish Flour Co. v. Gentry, 422.

4. Id. Rate of corporation franchise tax as uniform and non- 
discriminatory; discrimination required by commerce clause not 
violative of equal protection clause. Matson Navigation Co. n . 
State Board, 441.

5. Corporations. Abolition of fellow-servant rule in suits against 
corporations. Phillips Petroleum Co. v. Jenkins, 629.

6. Street Railways. Assessment of paving costs against street 
railway without regard to benefits. Georgia Ry. & Elec. Co. v. 
Decatur, 620.

7. Mdk Control Laws. Statute fixing price differential in favor 
of sellers of milk not having well advertised trade name, sustained. 
Borden’s Co. v. Ten Eyck, 251.

8. Id. Discrimination between milk dealers without well adver-
tised trade names who entered business before and after specified 
date, giving former but not latter benefit of price differential, in-
valid. Mayflower Farms v. Ten Eyck, 266.
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CONSTITUTIONAL LAW—Continued.
(D) Privileges and Immunities.
Application. Statute forbidding sale of convict-made goods, 

applicable as well to citizens of enacting State as to citizens of 
other States and to citizens of United States residing in other State, 
valid. Whitfield v. Ohio, 431.

CONSULS. See Treaties, 4.
CONTINUANCE. See Jurisdiction, II, 8.
CONTRACTORS’ BONDS. See Constitutional Law, III, 5.

CONTRACTS. See Constitutional Law, III, 1-7; VI, (B), 5; 
Jurisdiction, II, 14.

Breach. Damages. Nature of breach; repudiation or abandon-
ment; anticipatory breach; damages. N. Y. Life Ins. Co. v. 
Vigias, 672.

CONVICTION. See Constitutional Law, VI, (B), 16.

CONVICT-MADE GOODS. See Constitutional Law, II, 11; VI, 
(D).

CORPORATIONS. See Constitutional Law, I, 13; II, 7-9; III, 
2-3; VI, (B), 1, 8, 12-13; VI, (C), 1, 4-5.

1. Charter. Power of State to amend. Treigle v. Acme Home-
stead Assn., 189; Phillips Petroleum Co. n . Jenkins, 629.

2. Stockholder’s Liability. Assessment and enforcement; non-
residents. Chandler n . Peketz, 609.

3. Stockholders’ Suit in right of corporation to prevent illegal 
transactions. Ashwander v. Tennessee Valley Authority, 288.

4. “Person” under Fourteenth Amendment. Grosjean n . Ameri-
can Press Co., 233.

5. Power of State by amendment of charter of domestic corpora-
tion to abolish fellow-servant rule and to extend same regulation 
to foreign corporations. Phillips Petroleum Co. v. Jenkins, 629.

COTTON CONTROL ACT.
Plaintiff seeking mandamus to compel railroad to transport cot-

ton though lacking bale tags required by Act, failed to make case 
for equitable relief. Moor v. Texas & N. 0. R. Co., 101.

COURTS. See Attorneys; Jurisdiction.

CREDITORS. See Bankruptcy, 2; Creditors’ Bills.

CREDITORS’ BILLS.
Exception to rule requiring demand and refusal before bringing 

suit. U. S. Fleet Corp. n . Rhodes, 383.
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CRIMES. See Criminal Law.

CRIMINAL LAW. See Statutes, 12.

1. Offenses. Federal Kidnaping Act. Abduction of officer to 
prevent abductor’s arrest was offense. Gooch n . United States, 124.

2. Indictment. Judgment. Judgment on indictment containing 
several counts sustainable if one count be good and sufficient to 
support judgment. Whitfield v. Ohio, 431.

3. Evidence. Confessions. Convictions of murder resting solely 
on confessions extorted by torture of accused by state officers 
invalid. Brown n . Mississippi, 278.

CUSTODIA LEGIS. See Jurisdicion, III, 1; Trusts.

CUSTOMS DUTIES.
Drawback provided by § 21 of Philippine Tariff Act applied to 

fuel oil imported and used by vessels of foreign registry. Asiatic 
Petroleum Co. v. Insular Collector, 666.

DAMAGES. See Antitrust Acts, 2; Contracts; Interstate Com-
merce Acts, 4; Patents for Inventions, 3.

Measure of Damages on bond for completion of building; dam-
ages of mortgagee; losses resulting from delay; loss of rents; evi-
dence. Prudence Co. v. Fidelity & Deposit Co., 198.

DAMS.
Construction. Source of authority for construction of Wilson 

Dam at Muscle Shoals. Ashwander v. Tennessee Valley Authority, 
288.

DECLARATORY JUDGMENTS ACT.
Construction and effect. Ashwander v. Tennessee Valley Author-

ity, 288.

DEEDS. See Jurisdiction, II, 10.

DELEGATION OF POWER. See Constitutional Law, I, 6.

DEMAND.
As to necessity of demand before suit, see Banks, 2.

DEPRECIATION. See Interstate Commerce Acts, 3.

DEPRESSION. See Evidence, 2.

DEPUTY MARSHAL. See Civil Service.

DISCRIMINATION. See Antitrust Acts; Constitutional Law, VI, 
(C), 1-8; Interstate Commerce Acts, 4-5.

DISCLAIMER. See Patents for Invention, 1.
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DISCONTINUANCE. See Bankruptcy, 7; Dismissal.

DISMISSAL.
Voluntary Discontinuance. Plaintiff’s right to dismiss bill as 

affected by rule of court. Bronx Brass Foundry v. Irving Trust Co., 
230.

DRAWBACKS. See Customs Duties.

DUE PROCESS. See Constitutional Law, VI, (B), 1-16.

EJUSDEM GENERIS. See Statutes, 11.

ELECTION OF REMEDIES. See Estoppel, 3.

EMERGENCIES. See Constitutional Law, I, 18.

EMINENT DOMAIN.
Indian Lands. Intent to grant or impose servitude without com-

pensation could not be imputed to Congress. Noble n . Oklahoma 
City, 481.

EMPLOYERS’ LIABILITY ACT. See Interstate Commerce Acts, 
6-7.

EQUAL .PROTECTION. See Constitutional Law, VI, (C), 1-8.

EQUITY. See Jurisdiction, I, 4-10.

EQUITY RECEIVERS. See Bankruptcy, 4-5; Jurisdiction, IV, 6.

ESTOPPEL.
1. Equitable Estoppel must rest on substantial grounds of preju-

dice or change of position, not technicalities. Ashwander n . Ten-
nessee Valley Authority, 288.

2. Estoppel to challenge validity of statute. Ash wander v. Ten-
nessee Valley Authority, 288; International Steel Co. v. National 
Surety Co., 657.

3. Estoppel by election of remedies. United States v. Rizzo, 530.
4. Estoppel from failure to report tax. Helvering v. Salvage, 106.
5. Estoppel to raise constitutional question. See Jurisdiction, 

II, 13.

EVIDENCE. See Constitutional Law, VI, (B), 7; Criminal Law, 
3; Jurisdiction, III, 2.

1. Judicial Notice of international situation at time of passage 
of National Defense Act. Ashwander v. Tennessee Valley 
Authority, 288.

2. Judicial Notice of collapse in values of all classes of property 
in 1929. Great Northern Ry. v. Weeks, 135.
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EVIDENCE—Continued.
3. Burden of Proof of invalidity of statute. Norfolk & Western 

Ry. v. North Carolina, 682.
4. Value of property for purposes of taxation. Great Northern 

Ry. n . Weeks, 135.
5. Damages. Evidence of damages resulting from non-comple- 

tion of building. Prudence Co. v. Fidelity & Deposit Co., 198.
6. Evidence of wasteful use of waters and diminution of supply. 

Washington v. Oregon, 517.
7. Tax Matters. One claiming that alcohol was not subject to 

tax must prove payment of tax. United States v. Rizzo, 530.
8. Confessions extorted by torture. Brown v. Mississippi, 278.

EXCEPTIONS.
Effect of failure to take exception at trial. Prudence Co. v.

Fidelity & Deposit Co., 198.
FEDERAL QUESTIONS. See Jurisdiction, II, 5-13.

FEES. See Bankruptcy, 6.

FELLOW-SERVANTS. See Constitutional Law, VI, (C), 5.

FISH. See Constitutional Law, II, 10; VI, (B), 5.

FORECLOSURE. See Bankruptcy, 4-5.

FOREIGN COMMERCE. See Constitutional Law, II, 1, 7-9; VI, 
(B), 8.

FOREIGN CORPORATIONS. See Constitutional Law, II, 7-9;
VI, (B), 8.

FORFEITURE.
Satisfaction of Government’s lien for internal revenue taxes out 

of proceeds of forfeiture and sale of distilled spirits for violation of 
customs and navigation laws. United States v. Rizzo, 530.

FREEDOM OF THE PRESS. See Constitutional Law, VI, (B), 
2-4.

FULL FAITH AND CREDIT. See Constitutional Law, I, 13.

GASOLINE STATIONS. See Taxation, III, 9.

GASOLINE TAX. See Constitutional Law, II, 5.

GAS RATES.
See Wright v. Central Kentucky Gas Co., 537.

GENERAL WELFARE. See Constitutional Law, I, 8.
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GOVERNMENT EMPLOYEES. See Civil Service.

GRANTS. See Railroads.

GROSS RECEIPTS. See Constitutional Law, 11, 6; VI, (B), 4.

HAWES-COOPER ACT. See Constitutional Law, I, 6; II, 11.

HEARING. See Constitutional Law, VI, (B), 15.

HIGH SEAS. See Constitutional Law, II, 10.

INCOME TAX. See Taxation, II, 1-5.

INDIANS. See Constitutional Law, I, 11; Taxation, III, 1.

Indian Lands. See Noble v. Oklahoma City, 481.

INDICTMENT. See Criminal Law, 2.

INFRINGEMENT. See Patents for Inventions, 1-2.

INJUNCTION.
1. Right to Injunction in suits between States. Washington v. 

Oregon, 517.
2. Mandatory Injunction not granted as of right but only in 

exercise of sound judicial discretion. Moor v. Texas & N. 0. R. 
Co., 101.

3. Taxes. Enjoining collection of tax because of overvaluation 
of property. Great Northern Ry. v. Weeks, 135.

4. Id. Enjoining collection of allegedly unconstitutional state 
tax, where taxpayer has no clear remedy of restitution if he pays. 
Grosjean v. American Press Co., 233.

5. Id. Stockholder’s Suit against corporation to enjoin its com-
pliance with unconstitutional law. U. S. v. Butler, 1.

INSOLVENCY. See Banks, 2.

INSTRUMENTALITY OF GOVERNMENT. See Constitutional 
Law, I, 11.

INSULAR COURTS. See Jurisdiction, II, 18.

INSURANCE. See War Risk Insurance.
Disability Insurance. Breach of contract; damages. N. Y. Life 

Ins. Co. v. Vigias, 672.

INTERNATIONAL LAW. See Treaties.

INTERSTATE COMMERCE. See Constitutional Law, II, 1-11;
Interstate Commerce Acts.
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INTERSTATE COMMERCE ACTS.
1. Interstate Common Carriers. State-owned railroad was com-

mon carrier by rail in interstate commerce. United States v. 
California, 175.

2. Intrastate Rates. State commission without power to order 
reparation to shipper in respect of transportation covered by rates 
authorized by Interstate Commerce Commission; duty of Com-
mission to adjust intrastate rates to interstate rates. Pennsylvania 
R. Co. v. Illinois Brick Co., 447.

3. Regulation of Accounts. Jurisdiction of state commission to 
prescribe rate of depreciation for local property of telephone com-
pany; Interstate Commerce Commission held not to have pre-
scribed rate under § 20 (5). Northwestern Bell Tel. Co. v. 
Nebraska Comm’n, 471.

4. Discrimination. Damages. Remedy against preferred ship-
per for damage caused by discriminatory acts of carrier was under 
Commerce Act, not Clayton Act. Terminal Co. v. Pennsylvania 
R. Co., 500.

5. Id. Order refusing reparation from carrier for discriminatory 
act, not conclusive as to right of complainant against abettor. Id.

6. Safety Appliance Act. Application to interstate rail carrier 
owned and operated by State. United States v. California, 175.

7. Boiler Inspection Act. Liability. Parts and Appurtenances. 
Duty of carrier to maintain locomotive in proper condition does 
not apply to experimental safety device which did not increase 
peril. Southern Ry. Co. v. Lunsford, 398.

INTOXICATING LIQUORS. See Taxation, II, 8.

INTRASTATE RATES. See Constitutional Law, II, 2; Interstate 
Commerce Acts, 2.

JUDGMENTS. See Declaratory Judgments Act; Interstate Com-
merce Acts, 5; Jurisdiction, II, 4.

1. Res Judicata. Patent infringement cases. Triplett n . Lowell, 
638.

2. Collateral Attack. Errors and procedural irregularities, 
Chandler n . Peketz, 609.

JUDICIAL NOTICE. See Evidence, 1-2.

JUDICIAL POWER. See Constitutional Law, I, 12; Jurisdiction, 
I, 1-3.

43927°—36—48
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JURISDICTION. See Corporations, 2-3; Judgments.
I. In General, p. 754.

II. Jurisdiction of this Court, p. 755.
III. Jurisdiction of Circuit Courts of Appeals, p. 756.
IV. Jurisdiction of District Courts, p. 757.
V. Jurisdiction of State Courts, p. 757.

References to particular subjects under title Jurisdiction: Ab-
stract Questions, I, 3; Academic Questions, II, 2; Adequate Legal 
Remedy, I, 4; Admiralty, III, 1; Amount in Controversy, IV, 1; 
Bankruptcy, III, 4; Board of Tax Appeals, III, 3; Certificate, II, 
2; Certiorari, II, 3; Civil Service, IV, 3; Comity, IV, 6; Consti-
tution, I, 1, 6, 9; II, 1, 19; Contracts, II, 14; Corporations, 1, 9; 
Creditors’ Bill, I, 10; Custodia Legis, III, 1; Declaratory Judg-
ments, I, 3; Demand, I, 10; Disclaimer Satute, IV, 7; Equity, 
I, dr-10; IV, 6; Estoppel, II, 13; Evidence, III, 2; Exceptions, II, 
17; Exclusive Jurisdiction, II, 19; Federal Question, II, 5-14, 
20-22; Final Judgment, II, 4; Infringement, IV, 7; Injunction, I, 
5-8; II, 1; Insular Courts, II, 18; Jury, III, 2; Mandate, V; 
Motion to Dismiss, IV, 1; National Banks, IV, 6; Opinion of 
State Court, II, 21-22; Parties, I, 8; Patents, IV, 7; Personal In-
juries, IV, 2; Philippine Islands, II, 18; Receivers, IV, 6; Record, 
II, 8; Res Judicata, IV, 7; Retirement Act, IV, 3; Safety Appli-
ance Act, IV, 4; Scope of Review, II, 16-17; III, 2-3; States, II, 
1; State Statutes, II, 11, 15; Statute of the United States, II, 18; 
Stockholder’s Liability, IV, 5; Stockholder’s Suit, I, 9; Taxes, I, 
6-8; Treaties, IV, 2; Tucker Act, IV, 3; Verdict, III, 2.
I. In General.

1. Function and Power of Court when constitutionality of Act 
of Congress is challenged. United States V. Butler, 1.

2. Id. When jurisdiction is properly invoked, it is the duty of 
the federal court to determine the issues involved. Commonwealth 
Trust Co. v. Bradford, 613.

3. Abstract Questions. Judicial power does not extend to deter-
mination of abstract questions; declaratory judgments. Ashwander 
v. Tennessee Valley Authority, 288.

4. Equitable Remedy. Adequacy of legal remedy. Grosjean v. 
American Press Co., 233.

5. Mandatory Injunction not granted as of right but only in 
exercise of sound judicial discretion. Moor v. Texas & N. 0. R. 
Co., 101.

6. Injunction. Taxes. Enjoining collection of allegedly uncon-
stitutional state tax. Grosjean v. American Press Co., 233.
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JURISDICTION—Continued.
7. Id. Restraining collection of state tax based on excessive 

assessment. Great Northern Ry. v. Weeks, 135.
8. Id. Parties. Processors had standing to question constitu-

tionality of taxes sought to be laid upon them by Agricultural 
Adjustment Act. United States v. Butler, 1.

9. Stockholder’s Suit. Equity Jurisdiction. Standing of stock-
holders to sue in right of corporation; prevention of illegal trans-
actions; equity jurisdiction as affected by reluctance to decide 
constitutional questions. Ashwander v. Tennessee Valley Authority, 
288.

10. Creditors Bill. Exception to rule requiring demand and 
refusal before bringing suit. U. S. Fleet Corp. v. Rhodes, 383.
II. Jurisdiction of this Court.

1. Suits Between States. Injunction. Washington v. Oregon, 
517.

2. Cases Certified. Proper questions; academic questions; mat-
ter “lurking in the record.” Triplett v. Lowell, 638.

3. Certiorari. Writ dismissed as improvidently granted. Moor 
n . Texas & N. 0. R. Co., 101.

4. Finality of Judgment. United States v. Rizzo, 530; Moran v. 
Loudoun National Bank, 698.

5. Federal and Local Questions in State Courts. Constitutional 
objections must be properly presented to state court to sustain 
review here. Georgia Ry. & Elec. Co. v. Decatur, 620.

6. Id. Federal question need not have been raised in state trial 
court. Whitfield v. Ohio, 431.

7. Id. Federal question held not properly raised. Pennsylvania 
R. Co. n . Illinois Brick Co., 447.

8. Id. Disclosure of federal question by supplementing record. 
International Steel Co. n . National Surety Co., 657.

9. Id. Dismissal for want of substantial federal question. 
Levell v. Simpson, 695; Jewish Mental Health Society v. Hastings, 
696.

10. Id. Effect of habendum clause in private deed was not 
federal question. Noble v. Oklahoma City, 471.

11. Id. Severability of state statute. Mayflower Farms v. Ten 
Eyck, 266.

12. Id. Non-federal ground adequate to support judgment. 
Gause v. Detroit Trust Co., 695; Lansing Drop Forge Co. v. 
American State Bank, 697.
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JURISDICTION—Continued.
13. Estoppel to attack State court’s decision of federal question, 

not anticipated. International Steel Co. v. National Surety Co., 
657.

14. Id. Contracts. This Court determines meaning and effect 
of contract when contract clause of constitution is invoked. Vio-
let Trapping Co. v. Grace, 119.

15. Id. State Statute. Construction of by state courts binding 
on federal courts. Bingaman v. Golden Eagle Lines, 626.

16. Scope of Review. Pennsylvania R. Co. v. Illinois Brick Co., 
447; Wright v. Central Kentucky Gas Co., 537; N. W. Bell Tel. 
Co. v. Comm’n, 471.

17. Id. Failure to raise objections in trial court precluded 
consideration. United States v. Atkinson, 157.

18. Insular Courts. Review of decisions of Supreme Court of 
Philippine Islands; Philippine Tariff Act of 1909 as “statute of 
the United States.” Asiatic Petroleum Co. v. Insular Collector, 
666.

19. Exclusive Jurisdiction of suit where State is party, limited 
by Safety Appliance Act. United States v. California, 175.

20. Intermediate State Court. Constitutional questions which 
supreme court of State declined to review because not raised in 
trial court will not be considered here upon review of judgment of 
intermediate court. Pennsylvania R. Co. v. Illinois Brick Co., 447.

21. Opinion of State Court. Relied on to show federal ques-
tions decided. N. W. Bell Tel. Co. v. Nebraska Comm’n, 471.

22. Continuance. State Court’s Opinion. Supplementing rec-
ord to show federal question. International Steel Co. n . National 
Surety Co., 657.

III. Jurisdiction of Circuit Courts of Appeals.
1. Admiralty Jurisdiction. Suit by United States to enforce lien 

for taxes out of proceeds of forfeiture sale in custodia legis. United 
States v. Rizzo, 530.

2. Appellate Review in action at law where jury trial waived; 
general verdict; weight of evidence. McCaughn v. Real Estate 
Co., 606.

3. Scope of Review of decision of Board of Tax Appeals. Hel-
vering n . Salvage, 106.

4. Bankruptcy. Orders refusing dismissal of petition and con-
firming plan of reorganization under § 77B not appealable of right. 
Meyer v. Kenmore Granville Hotel Co., 160.
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JURISDICTION—Continued.
IV. Jurisdiction of District Courts. See HI.

1. Amount in Controversy. Insufficiency as to some of plain-
tiffs; motion to dismiss bill in its entirety denied. Grosjean v. 
American Press Co., 233.

2. Admiralty Jurisdiction. Libel against Norwegian vessel by 
seaman for personal injuries, as affected by treaties. Van Der 
Weyde v. Ocean Transport Co., 114.

3. Tucker Act. Jurisdiction under Tucker Act of claim to an-
nuity founded on § 8 of Civil Service Retirement Act; review of 
administrative decision. Dismuke v. United States, 167.

4. Safety Appliance Acts. States. Jurisdiction of suit by 
United States against State to enforce liability under Safety Appli-
ance Act. United States v. California, 175.

5. Stockholders’ Liability. Jurisdiction to assess stockholders; 
requirements of laws of Minnesota; ouster of jurisdiction. 
Chandler n . Peketz, 609.

6. Equity Receivers. Suit by receiver of national bank; deter-
mination of right to participate in fund held by trustee appointed 
by state court; comity. Commonwealth Co. v. Bradford, 613.

7. Suit for Infringement of Patent. Effect of disclaimer statute 
and res judicata. Triplett v. Lowell, 638.

V. Jurisdiction of State Courts.
Decree of state court changing construction of state statute 

after reversal on appeal did not conflict with mandate of this 
Court. Georgia Ry. & Elec. Co. v. Decatur, 620.

JURY. See Exceptions.

KIDNAPING. See Criminal Law, 1.

LACHES. See Waters, 3.

LEASE. See Constitutional Law, III, 6; VI (B), 9; VI, (C), 2;
Taxation, II, 4.

LIBEL. See Admiralty.

LIBERTY OF THE PRESS. See Constitutional Law, VI, (B), 
2-4.

LIMITATIONS. See War Risk Insurance.

LOCOMOTIVES. See Interstate Commerce Acts, 7.

MANDAMUS. See Cotton Control Act.

MANDATE. See Jurisdiction, V.



758 INDEX.

MARKET VALUE.
Measure of market value of stock. Helvering v. Salvage, 106.

MARSHAL. See Civil Service.

MASTER AND SERVANT.
Fellow-Servant Rule. Abolition in suits against corporations. 

Phillips Petroleum Co. n . Jenkins, 629.
MATERIALMEN. See Constitutional Law, III, 5.

MICHIGAN. See Boundaries.

MILK CONTROL LAWS. See Constitutional Law, VI, (C), 7-8.

MINERAL LANDS. See Constitutional Law, I, 11.

MINNESOTA. See Jurisdiction, IV, 5.

MORTGAGES. See Bankrutpcy, 4r-5; Damages.

MUNICIPAL CORPORATIONS. See Bankruptcy, 3.

MURDER. See Criminal Law, 3.

NATIONAL BANKS. See Banks.

NATIONAL DEFENSE ACT. See Constitutional Law, I, 15.

NAVIGABLE WATERS. See Constitutional Law, II, 4.

NAVIGATION. See Constitutional Law, II, 4.

NEGLIGENCE. See Constitutional Law, VI, (C), 5; Corporations, 
5; Interstate Commerce Acts, 6-7; Jurisdiction, IV, 2.

NEWSPAPERS. See Constitutional Law, VI, (B), 2-4.

NONRESIDENTS. See Constitutional Law, I, 13.

NOTICE. See Constitutional Law, VI, (B), 15; Patents for Inven-
tions.

OPTION. See Taxation, II, 4.

ORIGINAL PACKAGE DOCTRINE. See Constitutional Law, II, 
11.

OSAGE INDIANS. See Constitutional Law, I, 11.

PARTIES.
1. Who May Sue. Processors of farm products had standing to 

question constitutionality of “processing and floor-stock taxes,” 
sought to be laid upon them by Agricultural Adjustment Act. 
United States n . Butler, 1.

2. Id. Standing of stockholders to sue in right of corporation. 
Ashwander v. Tennessee Valley Authority, 288.
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PARTIE S—C ontinued.
3. Representation of gas consumers by city in suit over rates. 

Wright v. Central Kentucky Gas Co., 537.

PATENTS FOR INVENTIONS. See Taxation, II, 1.
1. Infringement. Disclaimer Statute. Relitigation of claim pre-

viously held invalid in suit against different defendant; application 
and effect of disclaimer statute. Triplett v. Lowell, 638.

2. Infringement. Recovery by non-producing patentee not de-
pendent on actual notice to infringer. Appliance Co. v. Equipment 
Co., 387.

3. Damages and Profits. U. S. v. Safety Car Co., 88.

PAVING. See Constitutional Law, VI, (B), 14.

PAYMENT INTO COURT. See Jurisdiction, III, 1; Taxation 
II, 7.

PEACE OFFICER. See Criminal Law, 1.

PENSIONS.
Annuities payable under Civil Service Retirement Act not “pen-

sions” within meaning of Tucker Act. Dismuke v. United States, 
167.

PERSON. See Bankruptcy, 3; Constitutional Law, VI, (B), 1; 
VI, (C), 1.

PERSONAL INJURIES. See Corporations, 5; Jurisdiction, IV, 2; 
Treaties.

PHILIPPINE ISLANDS. See Customs Duties; Jurisdiction, II, 
18.

PLEADING. See Admiralty.
Sufficiency of Allegations to permit proof of loss of rents in addi-

tion to cost of completion in action on completion bond. Prudence 
Co. v. Fidelity & Deposit Co., 198.

PREFERENCES. See Bankruptcy, 2-3.

PRESIDENT. See Treaties, 3.

PRESS. See Constitutional Law, VI, (B), 2-4.

PRICE FIXING. See Constitutional Law, VI, (C), 7-8.

PRIORITY. See Bankruptcy, 3.

PRIVILEGES AND IMMUNITIES. See Constitutional Law, VI, 
(D).
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PROCEDURE. See Administrative Orders and Regulations, 1; 
Admiralty; Antitrust Acts, 2; Bankruptcy, 7—8; Banks, 2; Con-
stitutional Law, I, 12-13; III, 7; VI, (B), 11, 15; VI, (C), 5; 
Corporations, 3; Creditors’ Bills; Dismissal; Estoppel, 3; Ex-
ceptions; Forfeiture; Injunction, 1-5; Interstate Commerce Acts, 
4; Judgments, 2; Jurisdiction; Master and Servant; Parties, 1-2; 
Patents for Inventions, 1-2; Pleading; Rules, 1-2.

PROFITS. See Patents for Inventions, 3.

PROPERTY. See United States.

PUBLICATIONS. See Constitutional Law, VI, (B), 2-4.

PUBLIC LANDS.
Rights under homestead and town site laws. Noble v. Oklahoma 

City, 481.

PUBLIC OFFICERS. See Constitutional Law, VI, (B), 16; Civil 
Service; Criminal Law, 1.

Federal Officer. Ratification of Acts. Congress could not ratify 
act of executive officer in assessing exaction which it had no power 
to impose. United States v. Butler, 1.

PUBLIC UTILITIES. See Constitutional Law, III, 4; Rates.

RADIO BROADCASTING. See Constitutional Law, II, 6.
RAILROADS. See Constitutional Law, II, 2-3; VI, (B), 6-7; 

Interstate Commerce Acts, 1-7; Taxation, III, 6, 10.
Nature of Grant. Act of Feb. 18, 1888, authorizing construction 

and operation of railroad through Indian Territory, did not make 
grant in praesenti of right of way; effect of subsequent legislation; 
title to abandoned lands. Noble v. Oklahoma City, 481.

RATES. See Constitutional Law, II, 2; III, 4; Interstate Com-
merce Acts, 2-3.

RATIFICATION. See Public Officers.
RECEIVERS. See Bankruptcy, 1, 4—5; Jurisdiction, IV, 6; Trusts.
RECONSTRUCTION FINANCE CORPORATION. See Banks, 1. 
REDEMPTION.

Statute permitting redemption from tax sale on less onerous 
terms, as affecting rights of lessee. See Violet Trapping Co. v. 
Grace, 119.

REFEREES. See Bankruptcy, 6.
REORGANIZATION. See Bankruptcy, 4-6.
REPARATION. See Interstate Commerce Acts, 2, 5.
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REPUDIATION. See Contracts.

RESERVED POWERS. See Constitutional Law, I, 16.

RES JUDICATA. See Interstate Commerce Acts, 5; Judgments, 1.

RESTRAINTS OF TRADE. See Antitrust Acts, 1.

RETIREMENT ACT. See Civil Service.

RIGHT OF WAY. See Railroads.

RULES. See Dismissal.
1. Amendment of Rules of Court, p. 733.
2. Amendment of Bankruptcy Rules, p. 735.
3. Committee on Unified Equity and Law Rules. George Whar-

ton Pepper appointed in place of George W. Wickersham, deceased. 
P. 731.

SAFETY APPLIANCE ACTS. See Interstate Commerce Acts, 
6-7; Jurisdiction, IV, 4.

Application to state-owned railroad. United States v. California. 
175.

SEAMEN. See Jurisdiction, IV, 2; Treaties, 2-3.

SHERMAN ACT. See Antitrust Acts, 1.

SHIPPING. See Customs Duties.

SPECIAL ASSESSMENTS. See Constitutional Law, VI, (B), 14. 
STATES. See Boundaries; Constitutional Law, II, 3; Injunction, 

1; Jurisdiction, II, 1; Waters, 1.
1. As to taxing power of State in respect of national bank shares 

owned by Reconstruction Finance Corporation, see Baltimore Nat. 
Bank v. State Tax Comm’n, 209.

2. Reserved Powers. Regulation and control of agricultural 
production; Agricultural Adjustment Act of May 12, 1933, invalid. 
United States v. Butler, 1.

3. State-Owned Railroad subject to Safety Appliance Acts. 
United States v. California, 175.

STATISTICS. See Antitrust Acts, 1.

STATUTES. See Agricultural Adjustment Act; Constitutional 
Law, I, 1; Estoppel, 2; Jurisdiction, I, 1; V.

1. Application to Sovereign. United States v. California, 175.
2. Validity. Constitutionality. All legislation must conform to 

Constitution, which is the supreme law of the land. United States 
v. Butler, 1.
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STATUTES—Continued.
3. Validity as affected by fact that statute is ineffectual or harsh, 

or enforces objectionable policy. Bayside Fish Co. v. Gentry, 422.
4. Emergency Legislation. Treigle v. Acme Homestead Assn., 

189.
5. Construction. Avoiding doubts of constitutionality. North-

western Bell Tel. Co. v. Nebraska Comm’n, 471.
6. Id. Tax statutes. Helvering v. San Joaquin Co., 496.
7. Id. Subsequent legislation as aid to construction. Noble v. 

Oklahoma City, 481.
8. Administrative Construction. Implied ratification by Con-

gress through passage of subsequent Acts without sign of disap-
proval. United States v. Safety Car Heating Co., 88.

9. Id. Validity of administrative regulations depends on con-
sistency with statute and reasonableness. Manhattan Co. n . 
Commissioner, 129.

10. Retroactive Application. Asiatic Petroleum Co. v. Collector, 
666.

11. Ejusdem Generis. Application of rule. Gooch v. United 
States, 124.

12. Penal Statutes. How construed. Id.
13. Reenactment. Inclusion of earlier provision in Judicial Code 

was not reenactment. United States n . California, 175.
14. Id. Statutory provisions carried forward without material 

change into new statute are continuations and not new enactments. 
Bingaman n . Golden Eagle Lines, 626.

15. Particular Statutes. Act of Feb. 18, 1888, did not make 
grant in praesenti of right of way to railroad. Noble v. Oklahoma 
City, 481.

16. Id. Philippine Tariff Act of 1909 as affected by subsequent 
legislation. Asiatic Petroleum Co. v. Insular Collector, 666.

17. “Or Otherwise.” Meaning of. Gooch n . United States, 124.
18. “Apportion.” Manhattan Co. n . Commissioner, 129.

STOCK.
Measure of market value. Helvering v. Salvage, 106.

STOCKHOLDERS. See Constitutional Law, I, 13; Corporations, 
2-3; Jurisdiction, I, 9.

“STORES.”
Meaning of term in West Virginia Chain Store Tax Act. Gulf 

Refining Co. v. Fox, 381.
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STREET RAILWAYS. See Constitutional Law, VI, (B), 14; VI, 
(C), 6.

SUGAR INSTITUTE. See Antitrust Acts, 1.

TARIFF ACTS. See Customs Duties; Jurisdiction, II, 18.

TAXATION. See Admiralty; Constitutional Law, I, 8; III, 6-7; 
Evidence, 4, 7; Injunction, 3-5; Jurisdiction, I, 6-8.

As to injunction to restrain collection of tax, see Jurisdiction, 
I, 6-8.

I. In General, p. 763.
II. Federal Taxation, p. 763.

III. State Taxation, p. 764.

I. In General.
1. Nature of Tax. United States v. Butler, 1.
2. Burden of Proving Invalidity of formula for fixing amount of 

tax. Norfolk & Western Ry. v. North Carolina, 682.
3. Estoppel from failure to report tax. Helvering v. Salvage, 

106.

II. Federal Taxation.
1. Income Tax. When Income Accrues. Proceeds of claim for 

recovery of infringer’s profits, which on March 1, 1913, was condi-
tional or contingent; later settlement did not involve deductible 
loss. United States v. Safety Car Heating Co., 88.

2. Id. Sales of Stock. Computing loss from sale of securities; 
apportionment of basis between old and new stock; application of 
Treasury Regulations. Manhattan Co. v. Commissioner, 129.

3. Id. Basis for determining gain from disposition of shares; 
estoppel; market value of shares subject to option to repurchase. 
Helvering v. Salvage, 106.

4. Id. Sale of Property. When property purchased under op-
tion in lease “acquired”; capital assets. Helvering v. San Joaquin 
Co., 496.

5. Deductions. Amortization. Unamortized discount and ex-
pense of issuance of bonds, and expense of exchange, upon retire-
ment by exchange for another issue. Great Western Power Co. v. 
Commissioner, 543.

6. Processing Taxes levied by Agricultural Adjustment Act in-
valid. United States v. Butler, 1.

7. Id. Funds impounded pendente lite ordered repaid. Rickert 
Rice Mills v. Fontenot, 110.



764 INDEX.

TAXATION—Continued.
8. Distilled Spirits Tax. Enforcement of Lien against proceeds 

of cargo of alcohol forfeited for breech of customs and navigation 
laws. United States v. Rizzo, 530.

III. State Taxation.
1. Validity. Tax on national bank shares owned by Reconstruc-

tion Finance Corporation. Baltimore Nat. Bank v. State Tax 
Comm’n, 209.

2. Id. Tax on income received by Osage Indian from mineral 
resources held by United States for Tribe, valid. Leahy v. State 
Treasurer, 420.

3. Id. License fee for importation and use of gasoline invalid as 
applied to carrier engaged exclusively in interstate commerce. 
Bingaman v. Golden Eagle Lines, 626.

4. Id. Corporation franchise tax measured on net income at-
tributable to all business done in State. Matson Navigation Co. n . 
State Board, 441.

5. Id. Occupation tax on intrastate business of corporation en-
gaged in intrastate and interstate commerce. Pacific Tel. Co. v. 
Tax Comm’n, 403.

6. Interstate Railroads. Net Income. Validity of formula for 
determining net income of interstate railway taxable within State 
by use of average mileage pro rate of operating expenses and 
revenues on entire system. Norfolk & Western Ry. v. North 
Carolina, 682.

7. Radio Broadcasting. Occupation Tax measured by gross re-
ceipts from business of radio broadcasting invalid. Fisher’s Blend 
Station v. State Tax Comm’n, 650.

8. Newspapers. State tax on newspapers of more than 20,000 
weekly circulation, measured by gross receipts from advertisements, 
invalid. Grosjean v. American Press Co., 233.

9. West Virginia Chain Store Tax. Gasoline filling stations as 
stores “controlled” by complainants. Gulf Refining Co. n . Fox , 
381.

10. Railroad. Valuation. Validity of assessment of property 
of railroad; method of assessment; apportionment of system value; 
overvaluation; excessive assessment; effect of failure of assessor 
to consider collapse in values. Great Northern Ry. v. Weeks, 135.

TELEPHONE COMPANIES. See Constitutional Law, II, 8, 13; 
Interstate Commerce Acts, 3.
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TENNESSEE VALLEY AUTHORITY ACT. See Constitutional 
Law, I, 10, 15.

TERRITORIES AND POSSESSIONS. See Constitutional Law, 
I, 9.

TITLE. See Railroads.

TRADE ASSOCIATIONS. See Antitrust Acts, 1. .

TREASURY DEPARTMENT.
Regulations. Validity and construction. Manhattan Co. v. Com-

missioner, 129.

TREATIES. See Jurisdiction, IV, 2.
1. Construction. Treaty of June 5, 1928, with Norway cannot be 

regarded as affecting retroactively the jurisdiction of the District 
Court. Van Der Weyde v. Ocean Transport Co., 114.

2. Termination of treaty provisions in conflict with Seamen’s 
Act. Id.

3. Id. President’s conclusion that Art. XIII of Treaty of 1827 
with Sweden and Norway conflicted with Seamen’s Act was not 
arbitrary. Id.

4. Id. Consul could not question agreement of his government to 
terminate treaty provisions. Id.

TRUSTEES. See Bankruptcy, 6.

TRUSTS.
Property in possession of trustee is not in custodia legis, as in 

the case of a receiver. Commonwealth Trust Co. v. Bradford, 613.

TUCKER ACT. See Claims; Jurisdiction, IV, 3.

UNITED STATES.
Property in water and electric power generated by Government 

dam in navigable stream. Ashwander v. Tennessee Valley Author-
ity, 288.

VALUATION. See Constitutional Law, VI, (B), 6.

VALUE. See Evidence, 4.

VERDICT. See Criminal Law, 2; Jurisdiction, III, 2.

VESTED RIGHTS. See Constitutional Law, III, 1-7; VI, (B), 
9-11.

WAIVER.
Tax Lien not waived. United States v. Rizzo, 530.
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WAREHOUSES.
Relations to railroads. Terminal Warehouse Co. v. Pennsylvania 

R. Co., 500.

WAR RISK INSURANCE.
Limitation of Actions. Suspension for period between filing 

and denial of claim. Tyson v. United States, 121.

WAR POWER. See Constitutional Law, I, 15.

WATERS. See Evidence, 6.
1. Rights as between States; equitable apportionment; priority 

of appropriations. Washington v. Oregon, 517.
2. Rights in use of percolating waters. Id.
3. Loss of priority by abandonment or laches. Id.
4. Dams. Constitutional authority for construction of Wilson 

Dam by Federal Government. Ashwander v. Tennessee Valley 
Authority, 288.

WILSON DAM. See Waters, 4.

WISCONSIN. See Boundaries.
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