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3. As we conclude that the Congress has not attempted 
to punish the removal of products not stored for inter-
state or foreign commerce (when the place of storage is 
not within the exclusive jurisdiction of the United States), 
we need not consider the constitutional objections to such 
an effort. And as we do not have before us the case of a 
removal of products stored for interstate or foreign com-
merce, and for which receipts have been given accord-
ingly, we express no opinion as to the extent of the power 
of the Congress in that relation.

Because of the absence from the charge of an essential 
element of the offense as defined in the statute, the Dis-
trict Court did not err in sustaining the demurrer.

Affirmed.
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1. When a corporation, owning shares in another company which 
have increased in value since it bought them, declares a dividend 
payable in such shares, out of the surplus arising from such in-
crease, and pays it accordingly by distributing such shares in 
specie among its stockholders, no taxable gain results to the cor-
poration. This is not a sale to stockholders; nor a use of assets 
to discharge indebtedness. Pp. 202, 206.

2. In reviewing a decision of the Board of Tax Appeals, the Circuit 
Court of Appeals may not sustain an assessment over the Board’s 
decision upon a ground which was not presented to the Board 
nor in the petition for review; the taxpayer is entitled to know 
with fair certainty the basis of the claim against him. P. 206.

3. The Circuit Court of Appeals committed error in this case, not 
only in deciding a question not properly raised, but also in mak-
ing an inference of fact in conflict with the stipulation of the par-
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ties and the findings of the Board of Tax Appeals and without 
support in the record. P. 206.

4. Upon reversal of a judgment of the Circuit Court of Appeals 
overruling a decision of the Board of Tax Appeals, the cause will 
not be remanded to the Board for further findings, if it be appar-
ent that nothing could properly be found to sustain the Commis-
sioner’s contention. P. 207.

74 F. (2d) 972, reversed.

Certior ari , 295 U. S. 730, to review a judgment which 
reversed a decision of the Board of Tax Appeals overrul-
ing an income tax assessment.

Mr. Hugh C. Bickford, with whom Mr. R. Kemp 
Slaughter was on the brief, for petitioner.

Mr. J. Louis Monarch, with whom Solicitor General 
Reed, Assistant Attorney General Wideman, and Messrs. 
Sewdll Key and Lucius A. Buck were on the brief, for 
respondent.

By leave of Court, Messrs. Laurence Arnold Tanzer 
and John W. Townsend and Messrs. Russell D. Morrill, 
Walter S. Orr, and Francis L. Casey filed briefs as amici 
curiae, supporting the contentions of petitioner.

Mr . Justice  Mc Reynolds  delivered the opinion of the 
Court.

January 1st, 1927, petitioner—General Utilities, a Del-
aware corporation—acquired 20,000 shares (one-half of 
total outstanding) common stock Islands Edison Com-
pany, for which it paid $2,000. Gillet & Company owned 
the remainder.

During January, 1928, Whetstone, President of South-
ern Cities Utilities Company, contemplated acquisition 
by his company of all Islands Edison common stock. He 
discussed the matter with Lucas, petitioner’s president, 
also with Gillet & Company. The latter concern agreed
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to sell its holdings upon terms acceptable to all. But 
Lucas pointed out that the shares which his company 
held could only be purchased after distribution of them 
among stockholders, since a sale by it would subject the 
realized profit to taxation, and when the proceeds passed 
to the stockholders there would be further exaction. Lu-
cas had no power to sell, but he, Gillet and Whetstone 
were in accord concerning the terms and conditions under 
which purchase of all the stock might become possible— 
“ it being understood and agreed between them that pe-
titioner would make distribution of the stock of the Is-
lands Edison Company to its stockholders and that coun-
sel would prepare a written agreement embodying the 
terms and conditions of the said sale, agreement to be sub-
mitted for approval to the stockholders of the Islands 
Edison Company after the distribution of said stock by 
the petitioner.”

Petitioner’s directors, March 22, 1928, considered the 
disposition of the Islands Edison shares. Officers reported 
they were worth $1,122,500, and recommended an appre-
ciation on the books to that figure. Thereupon a resolu-
tion directed this change; also “that a dividend in the 
amount of $1,071,426.25 be and it is hereby declared on 
the Common Stock of this Company payable in Common 
Stock of The Islands Edison Company at a valuation of 
$56.12% a share, out of the surplus of the Company aris-
ing from the appreciation in the value of the Common 
Stock of The Islands Edison Company held by this Com-
pany, viz, $1,120,500.00, the payment of the dividend to 
be made by the delivery to the stockholders of this Com-
pany, pro rata, of certificates for the Common Stock of 
The Islands Edison Company held by this Company at 
the rate of two shares of such stock for each share of Com-
pany Stock of this Corporation.”

Accordingly, 19,090 shares were distributed amongst 
petitioner’s thirty-three stockholders and proper transfers
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to them were made upon the issuing corporation’s books. 
It retained 910 shares.

After this transfer, all holders of Islands Edison stock, 
sold to Southern Cities Utilities Company at $56.12% 
per share. Petitioner realized $46,346.30 net profit on 910 
shares and this was duly returned for taxation. There was 
no report of gain upon the 19,090 shares distributed to 
stockholders.

The Commissioner of Internal Revenue declared a tax-
able gain upon distribution of the stock in payment of the 
dividend declared March 22nd, and made the questioned 
deficiency assessment. Seeking redetermination by the 
Board of Tax Appeals, petitioner alleged, “ The Commis-
sioner of Internal Revenue has erroneously held that the 
petitioner corporation made a profit of $1,069,517.25 by 
distributing to its own stockholders certain capital stock 
of another corporation which it had theretofore owned.” 
And it asked a ruling that no taxable gain resulted from 
the appreciation upon its books and subsequent distribu-
tion of the shares. Answering, the Commissioner denied 
that his action was erroneous, but advanced no new basis 
of support. A stipulation concerning the facts followed; 
and upon this and the pleadings, the Board heard the 
cause.

It found “ The respondent has determined a deficiency 
in income tax in the amount of $128,342.07 for the cal-
endar year 1928. The only question presented in this 
proceeding for redetermination is whether petitioner real-
ized taxable gain in declaring a dividend and paying it in 
the stock of another company at an agreed value per 
share, which value was in excess of the cost of the stock 
to petitioner.” Also, " On March 26, 1928, the stock-
holders of the Islands Edison Company (one of which 
was petitioner, owning 910 shares) and the Southern 
Cities Utilities Company, entered into a written contract 
of sale of the Islands Edison Company stock. At no
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time did petitioner agree with Whetstone or the Southern 
Cities Utilities Company, verbally or in writing, to make 
sale to him or to the Southern Cities Utilities Company of 
any of said stock except the aforesaid 910 shares of the 
Islands Edison Company.”

The opinion recites—The Commissioner’s “ theory is 
that upon the declaration of the dividend on March 22, 
1928, petitioner became indebted to its stockholders in 
the amount of $1,071,426.25, and that the discharge of 
that liability by the delivery of property costing less than 
the amount of the debt constituted income, citing United 
States v. Kirby Lumber Co., 284 U. S. 1.” “ The intent 
of the directors of petitioner was to declare a dividend 
payable in Islands Edison stock; their intent was ex-
pressed in that way in the resolution formally adopted; 
and the dividend was paid in the way intended and de-
clared. We so construe the transaction, and on author-
ity of First Utah Savings Bank, supra [17 B. T. A. 804; 
aff’d, 60 App. D. C. 307; 53 F. (2d) 919], we hold that 
the declaration and payment of the dividend resulted in 
no taxable income.”

The Commissioner asked the Circuit Court of Appeals, 
4th Circuit, to review the Board’s determination. He 
alleged, “ The only question to be decided is whether the 
petitioner [taxpayer] realized taxable income in declar-
ing a dividend and paying it in stock of another company 
at an agreed value per share, which value was in excess 
of the cost of the stock.”

The court stated: “ There are two grounds upon which 
the petitioner urges that the action of the Board of Tax 
Appeals was wrong: First, that the dividend declared was 
in effect a cash dividend and that the respondent realized 
a taxable income by the distribution of the Islands Edison 
Company stock to its stockholders equal to the difference 
between the amount of the dividend declared and the 
cost of the stock; second, that the sale made of the
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Islands Edison Company stock was in reality a sale by 
the respondent (with all the terms agreed upon before 
the declaration of the dividend), through its stockholders 
who were virtually acting as agents of the respondent, 
the real vendor.”

Upon the first ground, it sustained the Board. Con-
cerning the second, it held that, although not raised be-
fore the Board, the point should be ruled upon. “ When 
we come to consider the sale of the stock of the Islands 
Edison Company, we cannot escape the conclusion that 
the transaction was deliberately planned and carried out 
for the sole purpose of escaping taxation. The purchaser 
was found by the officers of the respondent; the exact 
terms of the sale as finally consummated were agreed 
to by the same officers; the purchaser of the stock stated 
that the delivery of all the stock was essential and that 
the delivery of a part thereof would not suffice; the de-
tails were worked out for the express and admitted pur-
pose of avoiding the payment of the tax and for the rea-
son that the attorneys for the respondent had advised 
that, unless some such plan was adopted, the tax would 
have to be paid; and a written agreement was to be pre-
pared by counsel for the respondent which was to be 
submitted to the stockholders----- all this without the
stockholders, or any of them, who were ostensibly making 
the sale, being informed, advised, or consulted. Such ad-
mitted facts plainly constituted a plan, not to use the 
harsher terms of scheme, artifice or conspiracy, to evade 
the payment of the tax. For the purposes of this deci-
sion, it is not necessary to consider whether such a course 
as is here shown constituted a fraud, it is sufficient if we 
conclude that the object was to evade the payment of a 
tax justly due the government.

“ The sale of the stock in question was, in substance, 
made by the respondent company, through the stockhold-
ers as agents or conduits through whom the transfer of 
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the title was effected. The stockholders, even in their 
character as agents, had little or no option in the matter 
and in no sense exercised any independent judgment. 
They automatically ratified the agreement prepared and 
submitted to them.”

A judgment of reversal followed.
Both tribunals below rightly decided that petitioner 

derived no taxable gain from the distribution among its 
stockholders of the Islands Edison shares as a dividend. 
This was no sale; assets were not used to discharge 
indebtedness.

The second ground of objection, although sustained by 
the court, was not presented to or ruled upon by the 
Board. The petition for review relied wholly upon the 
first point; and, in the circumstances, we think the court 
should have considered no other. Always a taxpayer is 
entitled to know with fair certainty the basis of the claim 
against him. Stipulations concerning facts and any other 
evidence properly are accommodated to issues adequately 
raised.

Recently (April, 1935) this court pointed out: “The 
Court of Appeals is without power on review of proceed-
ings of the Board of Tax Appeals to make any findings 
of fact.” “ The function of the court is to decide whether 
the correct rule of law was applied to the facts found; 
and whether there was substantial evidence before the 
Board to support the findings made.” “ If the Board 
has failed to make an essential finding and the record on 
review is insufficient to provide the basis for a final de-
termination, the proper procedure is to remand the case 
for further proceedings before the Board.” “And the 
same procedure is appropriate even when the findings 
omitted by the Board might be supplied from examina-
tion of the records.” Helvering v. Rankin, 295 U. S. 123, 
131, 132.

Here the court undertook to decide a question not prop-
erly raised. Also it made an inference of fact directly
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in conflict with the stipulation of the parties and the 
findings, for which we think the record affords no support 
whatever. To remand the cause for further findings 
would be futile. The Board could not properly find any-
thing which would assist the Commissioner’s cause.

The judgment of the court below must be reversed. 
The action of the Board of Tax Appeals is approved.

Reversed.

FOX FILM CORP. v. MULLER.

CERTIORARI TO THE SUPREME COURT OF MINNESOTA.

No. 47. Argued November 15, 1935.—Decided December 9, 1935.

1. Where the judgment of a state court rests upon two grounds, one 
of which is federal and the other non-federal in character, the 
jurisdiction of this Court fails if the non-federal ground is inde-
pendent of the federal ground and adequate to support the judg-
ment. P. 210.

2. Whether the provisions of a contract are non-severable, so that 
if one be held invalid the others must fall with it, is a question 
of general and not of federal law. P. 210.

3. A ruling by a state supreme court that a concededly invalid arbi-
tration clause in a contract between a motion picture distributor 
and an exhibitor (the same clause that was held invalid as a viola-
tion of the Sherman Act in Paramount Famous Corp. v. United 
States, 282 U. S. 30) was inseparable from the other provisions 
and rendered the entire contract unenforceable, held a non-federal 
ground adequate to support the judgment, without regard to 
whether the court decided a federal question in determining the 
contract invalid also on another ground. P. 210.

4. Enterprise Irrigation District v. Canal Co., 243 U. S. 157, dis-
tinguished. P. 210.

Writ of certiorari to 194 Minn. 654; 260 N. W. 320, dismissed.

Certior ari , 295 U. S. 730, to review a judgment affirm-
ing a judgment denying recovery in an action for damages 
for breach of contract. A writ of certiorari previously 
granted in this case, 293 U. S. 550, to review an earlier
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