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CERTIFICATE FROM THE COURT OF CLAIMS.

No. 531. Argued January 10, 1935.—Decided February 18, 1935.

1. A demurrer to a petition in the Court of Claims admits facts well 
pleaded, but not allegations amounting to conclusions of law. 
P. 324.

2. A gold certificate certifying that there have been deposited in the 
Treasury of the United States a stated number of dollars payable 
to the bearer on demand, and which is legal tender for public and 
private debts, is not a warehouse receipt or a contract for a cer-
tain amount of gold as a commodity, but is currency. P. 326.

3. Quaere, Whether the issue of a gold certificate creates an express 
contract upon which the United States may be sued in the Court 
of Claims under Jud. Code, § 145. P. 327.

4. The Court of Claims cannot entertain a claim for nominal 
damages. P. 327.

5. Congress has complete authority over the currency system, in-
cluding authority to provide that all gold bullion, gold coin, and 
gold certificates outstanding shall be taken over by the Govern-
ment. P. 328.

6. Assuming that the holder of a gold certificate, who, prior to the 
devaluation of the dollar, was required under the Emergency Bank-
ing Act and Treasury orders to deliver the certificate to the 
Treasury, was entitled by its terms to receive the amount of the 
certificate in gold coin of the then existing standard of weight and 
fineness, it cannot be said that, in being obliged to accept payment, 
dollar for dollar, in legal tender currency not redeemable in gold, 
he suffered any actual loss, since, if the gold coin had in fact been 
paid him, he could not have held it or dealt in it (having no 
license) but would have been compelled to surrender it to the 
Treasury for the same number of currency dollars. P. 328.

7. In a suit in the Court of Claims for damages claimed to have 
been caused by refusal of the Government, on January 17, 1933, 
to pay a gold certificate in gold coin, and substitution of other cur-
rency, dollar for dollar, an allegation that gold was of a value of 
$33.43 per ounce necessarily involves a conclusion of law; since 
under applicable legislative requirements there was not on that

*See note, p. 240.
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date a free market for gold in the United States or any market for 
the gold coin claimed, or any right for persons unlicensed to dis-
pose of it abroad. P. 329.

Question answered “ No.”

Resp onse  to questions propounded by the Court of 
Claims arising out of a claim based on gold certificates.

Mr. Otto C. Sommerich opened the argument for the 
plaintiff; Mr. Angus MacLean, the Assistant Solicitor 
General, followed for the United States; and Mr. Ray-
mond T. Heilpern closed for the plaintiff.

Summary of argument from the brief of Messrs. Otto C. 
Sommerich, Raymond T. Heilpern, and Maxwell C. Katz, 
for the plaintiff.

The gold certificates were express contracts of the 
United States in its corporate or proprietary capacity, 
whereby the Government agreed, upon presentation of the 
certificates, to redeem them in gold in the amount specified.

Since, under § 314, Title 31, U. S. C., the dollar con-
sisted of 25.8 grains of gold, nine-tenths fine, it is apparent 
that plaintiff was entitled to receive, for each dollar of 
gold certificates tendered, 25.8 grains of gold, nine-tenths 
fine. Bank of Boston v. United States, 10 Ct. Cis. 519; 
aff’d, 96 U. S. 30; State Nat. Bank of Boston v. United 
States, 24 Ct. Cis. 488. It must be borne in mind that, 
at the time of the presentation of the certificates by peti-
tioner, the gold content of the dollar had not been deflated 
and that § 314 was still in effect.

That both the Legislative and Executive branches of the 
Government deemed gold certificates to be the equivalent 
of gold, is clearly shown by the Emergency Banking Act of 
March 9, 1933, and the orders issued thereunder. Gold 
bullion, gold coin, and gold certificates are all classed in 
one group, and residents of this country were required to 
surrender them all. If Congress and the Executive De-
partment had not assumed that the owner of the gold
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certificate had the contract right to demand in exchange 
a specified amount of gold, why did the defendant think it 
necessary to compel the citizen to surrender this gold 
certificate?

Under Jud. Code, § 145, the Court of Claims has juris-
diction of all claims founded upon any contract, express or 
implied, with the Government.

Congress could not, even in the emergency prevailing 
during 1933, by virtue of its plenary power to regulate the 
currency system of the United States, deprive plaintiff of 
his contract right to have his gold certificate redeemed in 
gold, without providing just compensation. Lynch v. 
United States, 292 U. S. 571; Sinking Fund Cases, 99 U. S. 
700.

The Fifth Amendment operates, even in the great emer-
gency created by war, to protect a citizen of this country 
from confiscation of his contract rights without just com-
pensation. Brooks-Scanlon Corp. v. United States, 265 
U. S. 106.

We do not deny that Congress had authority to compel 
all residents of this country to deliver to the Government 
all gold bullion, gold coins, and gold certificates in their 
possession. But it was not within the province of Con-
gress to determine what should be just compensation, that 
being a judicial question.

The courts have uniformly held that the taking of 
property by the Government gives rise to an implied 
promise to pay the fair value thereof, to be determined 
judicially. United States v. Pacific R. Co., 120 U. S. 227; 
United States v. Great Falls Mfg. Co., 112 U. S. 645; 
Langford v. United States, 101 U. S. 341; United States 
v. Russell, 13 Wall. 623; United States v. Lynah, 188 U. S. 
445; Olson v. United States, 292 U. S. 246.

That a contract calling for the payment of a specified 
sum in gold cannot be satisfied by the delivery merely 
of currency of a similar face amount, even though such
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currency has been legally declared by Congress to be 
legal tender, has been frequently held. Bronson v. Rodes, 
7 Wall. 229; Butler v. Horwitz, 7 Wall. 258; Bronson n . 
Kimpton, 8 Wall. 444; Trebilcock v. Wilson, 12 Wall. 
687; Gregory v. Morris, 96 U. S. 619.

The United States Government is not responsible for 
a consequential injury flowing from its lawful acts; but, 
in the case at bar, the legislation involved a definite re-
pudiation by the Government of its existing agreement.

The question of the economic necessity for the bank-
ing and currency legislation passed by the last Congress 
is not involved in this suit.

The petition herein alleged that, on January 17, 1934, 
the date of plaintiff’s tender, and for some time prior and 
subsequently thereto, an ounce of gold was of the value 
of at least $33.43. A statement in a pleading as to the 
value of an article is a statement of fact. Prendergast 
v. N. Y. Telephone Co., 262 U. S. 43, 47. Therefore, by 
demurring to the petition, the Government has conceded 
the value of gold so stated. The truth of the allegation 
is, moreover, sustained by published records and trans-
actions.

In October 1933, pursuant to the announced policy of 
the President, the Government purchased gold, both here 
and abroad, its purchases here, however, being confined to 
gold newly mined in the United States. Such purchases, 
beginning on October 25th, were made by the Reconstruc-
tion Finance Corporation, and later by the New York Fed-
eral Reserve Bank, at prices ranging between $33.36 an 
ounce on October 25,1933, and $34.45 an ounce on January 
19, 1934. The price paid by the Government on January 
17, 1934, the date of plaintiff’s tender, was $34.45. These 
statements are based upon the reports contained in the 
“ Financial Chronicle.”

Gold has an intrinsic value and is bought and sold in the 
world markets. It is patently absurd to contend that
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though gold in London, or any other place outside of the 
United States, and newly mined gold, has a value in excess 
of $30.00 an ounce, the gold in this country held by its 
residents is worth no more than $20.67 an ounce. Neither 
Legislative nor Executive fiat can accomplish such a feat.

The attempt to disregard the actual market price of gold 
and to fix an arbitrary value much lower, is an attempt on 
the part of the Government to repudiate its agreement and 
condemn property without payment of just compensation.

During the Great War the Government commandeered 
the total output of many factories manufacturing prod-
ucts needed for war purposes. Could it have made out a 
right to fix the prices it would pay for the things com-
mandeered, by asserting that those things could not law-
fully be sold to any other buyer and that the price offered 
by the Government was the sole price obtainable? Cf. 
New River Collieries Co. v. United States, 262 U. S. 341; 
Olson v. United States, 292 U. S. 246.

Summary of the brief for the United States; which bore 
the names of Attorney General Cummings, Solicitor Gen-
eral Biggs, Assistant Solicitor General MacLean, Assistant 
Attorney General Sweeney, and Messrs. Alexander Holt- 
zoff and Harry LeRoy Jones.

Gold certificates, even if regarded as contracts, are not 
warehouse receipts for a specified quantity of gold, but are 
monetary obligations (12 Stat. 709, 711; Cong. Globe, 37th 
Congress, 3rd Session, Part 1, p. 458).

On January 17, 1934, when the plaintiff tendered his 
certificates, contractual obligations to pay a specified num-
ber of dollars could be lawfully liquidated by payment of 
the amount in any legal tender currency, and hence the 
defendant’s obligation to the plaintiff, if contractual, has 
been fully satisfied. The Joint Resolution of June 5,1933, 
made all coins and currencies of the United States legal 
tender for all debts, public and private. Legal Tender 

112536°—35——21
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Cases, 12 Wall. 457. Bronson v. Rodes, 7 Wall. 229, and 
similar cases are distinguishable.

The plaintiff has sustained no damage, since even if he 
had received gold coin on January 17, 1934, he would have 
been compelled to surrender it, in view of the Act of 
March 9, 1933, and the Order of the Secretary of the 
Treasury of December 28, 1933.

The plaintiff may not claim just compensation for a 
taking of private property, since his petition sets forth a 
cause of action on an express contract. In any event, he 
has already received just compensation, since if he had 
been paid gold coin, he could not have disposed of it for 
any greater sum.

The Emergency Banking Act of March 9, 1933, is not 
rendered invalid by the fact that Congress provides what 
compensation shall be paid for gold certificates delivered 
pursuant to its terms. Monongahela Navigation Co. v. 
United States, 148 U. S. 312, is inapplicable. The com-
pensation provided and paid was just. Moreover, where 
the thing taken and the compensation given was money, 
it would have been inappropriate for Congress, which is 
empowered to regulate the value of money, not to have 
determined the amount to be paid.

The Government was exercising its undoubted sov-
ereign power to retire one form of currency and issue an-
other in place thereof, both being legal tender for the 
same amount. Whatever power there is over the cur-
rency is vested in Congress. If the power to declare what 
is money is not in Congress, it is annihilated. Legal 
Tender Cases, supra.

Abrogation of contract rights is not a taking of private 
property for public use. To frustrate a contract is not to 
appropriate it. Omnia Commercial Co. v. U. S., 261 U. S. 
502, 508, 513.

The Court of Claims has no jurisdiction, as gold certifi-
cates are money, or a medium of exchange, and do not con-
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stitute contracts of the United States in its corporate or 
proprietary capacity. Ling Su Fan v. U. S., 218 U. S. 302, 
310; Horowitz v. U. 8., 267 U. S. 458.

Mr . Chief  Justi ce  Hughes  delivered the opinion of 
the Court.

The facts certified by the Court of Claims may be 
thus summarized: Plaintiff brought suit as owner of gold 
certificates of the Treasury of the United States of the 
nominal amount of $106,300. He alleged that defendant, 
by these gold certificates and under the applicable acts 
of Congress, had certified that there had been deposited in 
the Treasury of the United States $106,300 in gold coin 
which would be paid to the claimant, as holder, upon 
demand; that at the time of the issue of these certificates, 
and to and including January 17, 1934, a dollar in gold 
consisted of 25.8 grains of gold, .9 fine; that claimant 
was entitled to receive from defendant one ounce of gold 
for each $20.67 of the gold certificates; that on January 
17, 1934, he duly presented the certificates and demanded 
their redemption by the payment of gold coin to the 
extent above mentioned; that on that date, and for 
some time prior and subsequent thereto, an ounce of 
gold was of the value of at least $33.43, and that claimant 
was accordingly entitled to receive in redemption 5104.22 
ounces of gold of the value of $170,634.07; that the de-
mand was refused; that in view of the penalties imposed 
under the order of the Secretary of the Treasury, approved 
by the President, on January 15, 1934, supplementing 
the order of December 28, 1933, and the laws and regu-
lations under which those orders were issued, which the 
claimant alleged were unconstitutional as constituting a 
deprivation of property without due process of law, claim-
ant delivered the gold certificates to defendant under pro-
test and received in exchange currency of the United 
States in the sum of $106,300 which was not redeemable
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in gold; and that in consequence claimant was damaged 
in the sum of $64,334.07, for which, with interest, judg-
ment was demanded.

Defendant demurred to the petition upon the ground 
that it did not state a cause of action against the United 
States.

The questions certified by the Court are as follows:
“1. Is an owner of gold certificates of the United States, 

Series of 1928, not holding a Federal license to acquire or 
hold gold coins or gold certificates, who, on January 17, 
1934, had surrendered his certificates to the Secretary of 
the Treasury of the United States under protest and had 
received therefor legal tender currency of equivalent face 
amount, entitled to receive from the United States a fur-
ther sum inasmuch as the weight of a gold dollar was 25.8 
grains, nine-tenths fine, and the market price thereof on 
January 17, 1934, was in excess of the currency so re-
ceived?

“2. Is a gold certificate, Series of 1928, under the facts 
stated in question 1 an express contract of the United 
States in its corporate or proprietary capacity which will 
enable its owner and holder to bring suit thereon in the 
Court of Claims?

“3. Do the provisions of the Emergency Banking Act 
of March 9, 1933, and the Order of the Secretary of the 
Treasury dated December 28, 1933, requiring the plaintiff 
as owner of gold certificates as stated in question 1 to de-
liver the same to the Treasury of the United States in 
exchange for currency of an equivalent amount, not re-
deemable in gold, amount to a taking of property within 
the meaning of the Fifth Amendment to the Constitution 
of the United States?”

Defendant’s demurrer, which admitted the facts well 
pleaded in the petition, did not admit allegations which 
amounted to conclusions of law in relation to the nature 
of the gold certificates or the legal effect of the legislation
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under which they were issued, held, or to be redeemed. 
Dillon y. Barnard, 21 Wall. 430, 437; United States v. 
Ames, 99 U. S. 35, 45; Interstate Land Co. v. Maxwell 
Land Co., 139 U. S. 569, 577, 578; Equitable Life Assur-
ance Society v. Brown, 213 U. S. 25, 43.

Gold certificates were authorized by § 5 of the Act of 
March 3, 1863 (12 Stat. 709, 711), which provided that 
the Secretary of the Treasury might receive “ deposits of 
gold coin and bullion ” and issue certificates therefor “ in 
denominations of not less than twenty dollars each, cor-
responding with the denominations of the United States 
notes.” The coin and bullion so deposited were to be 
retained in the treasury for the payment of the certificates 
on demand. It was further provided that “ certificates 
representing coin in the treasury may be issued in pay-
ment of interest on the public debt, which certificates, 
together with those issued for coin and bullion deposited, 
shall not at any time exceed twenty per centum beyond 
the amount of coin and bullion in the treasury.” See 
R. S., § 254; 31 U. S. C. 428. Section 12 of the Act of 
July 12, 1882 (22 Stat. 165) contained a further provision 
authorizing the Secretary of the Treasury 11 to receive 
deposits of gold coin ” and to issue certificates therefor, 
also in denominations of dollars as stated. The Act of 
March 14, 1900 (31 Stat. 45) prescribed that the dollar 
“ consisting of twenty-five and eight-tenths grains of gold 
nine-tenths fine, . . . shall be the standard unit of value, 
and all forms of money issued or coined by the United 
States shall be maintained at a parity of value with this 
standard, and it shall be the duty of the Secretary of the 
Treasury to maintain such parity.” Section 6 of that 
Act also authorized the Secretary of the Treasury to re-
ceive deposits of gold coin and to issue gold certificates 
therefor, and provided that the coin so deposited should 
be held by the treasury for the payment of such certifi-
cates on demand and should be “ used for no other pur-
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pose.” And the latter clause appears in the amending 
Acts of March 4, 1907 (34 Stat. 1289) and of March 2, 
1911 (36 Stat. 965). See 31 U. S. C. 429.

The Act of December 24, 1919 (41 Stat. 370) made gold 
certificates, payable to bearer on demand, “legal tender 
in payment of all debts and dues, public and private.” 
And § 2 of the Joint Resolution of June 5, 1933 (48 Stat. 
113), amending the Act of May 12, 1933 (48 Stat. 52) 
provided that “all coins and currencies of the United 
States . . . heretofore or hereafter coined or issued, shall 
be legal tender for all debts, public and private, public 
charges, taxes, duties and dues.”

Gold certificates under this legislation were required to 
be issued in denominations of dollars and called for the 
payment of dollars.1 These gold certificates were cur-
rency. They were not less so because the specified num-
ber of dollars were payable in gold coin, of the coinage of 
the United States. Being currency, and constituting legal 
tender, it is entirely inadmissible to regard the gold cer-
tificates as warehouse receipts.2 They were not contracts

1 The form of the gold certificates here in question is stated to be as 
follows:

“ This certifies that there have been deposited in the Treasury of

THE UNITED STATES OF AMERICA 
ONE THOUSAND DOLLARS

in gold coin payable to the bearer on demand.
“ This certificate is a legal tender in the amount thereof in payment 

of all debts and dues public and private.”
On the reverse side appear the following words:

“ THE UNITED STATES OF AMERICA 
ONE THOUSAND DOLLARS.”

2 The description of gold certificates in the reports of the Secretary 
of the Treasury, to which allusion was made in the argument at bar, 
could in no way alter their true legal characteristics. Reports for 
1926, p. 80; 1930, pp. 29, 604, 607; 1933, p. 375.
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for a certain quantity of gold as a commodity. They 
called for dollars, not bullion.

We may lay on one side the question whether the 
issue of currency of this description created an express 
contract upon which the United States has consented to 
be sued under the provisions of § 145 of the Judicial Code, 
28 U. S. C. 250. Compare Horowitz v. United States, 
267 U. S. 458, 461.3 We may assume that plaintiff’s 
petition permits an alternative view. Plaintiff urges as 
the gist of his contention that, by the Acts of Congress, 
and the orders thereunder, requiring the delivery of his 
gold certificates to the Treasury in exchange for currency 
not redeemable in gold, he has been deprived of his prop-
erty, and that he is entitled to maintain this action to 
recover the just compensation secured to him by the Fifth 
Amendment. But, even in that view, the Court of Claims 
has no authority to entertain the action, if the claim is 
at best one for nominal damages. The Court of Claims 
“ was not instituted to try such a case.” Grant n . United 
States, 7 Wall. 331, 338; Marion & R. V. Ry. Co. v. United 
States, 270 U. S. 280, 282. Accordingly, we inquire 
whether the case which the plaintiff presents is one which 
would justify the recovery of actual damages.

By § 3 of the Emergency Banking Act of March 9, 
1933 (48 Stat. 2), amending § 11 of the Federal Reserve 
Act (39 Stat. 752), the Secretary of the Treasury was 
authorized, whenever in his judgment it was necessary

* The point was not determined in United States v. State Bank, 96 
U. S. 30, upon which plaintiff relies. The Court there decided that 
“ where the money or property of an innocent person has gone into 
the coffers of the nation by means of a fraud to which its agent was a 
party, such money or property cannot be held by the United States 
against the claim of the wronged and injured party.” The Court said 
that the basis of the liability was “ an implied contract ” by which the 
United States might well become bound in virtue of its corporate 
character. Its sovereignty was “ in no wise involved.”
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“to protect the currency system of the United States,” 
to require all persons “ to pay and deliver to the treasurer 
of the United States any or all gold coin, gold bullion, 
and gold certificates ” owned by them. Upon such deliv-
ery, the Secretary was to pay therefor “an equivalent 
amount of any other form of coin or currency coined or 
issued under the laws of the United States.” Under that 
statute, orders requiring such delivery, except as other-
wise expressly provided, were issued by the Secretary on 
December 28, 1933, and January 15, 1934. By the latter, 
gold coin, gold bullion, and gold certificates were required 
to be delivered to the treasurer of the United States on 
or before January 17, 1934. It was on that date that 
plaintiff made his demand for gold coin in redemption of 
his certificates and delivered the certificates under pro-
test. That compulsory delivery, he insists, constituted 
the “ taking of the contract ” for which he demands com-
pensation.

Plaintiff explicitly states his concurrence in the Govern-
ment’s contention that the Congress has complete author-
ity to regulate the currency system of the country. He 
does not deny that, in exercising that authority, the Con-
gress had power “ to appropriate unto the Government 
outstanding gold bullion, gold coin and gold certificates.” 
Nor does he deny that the Congress had authority “ to 
compel all residents of this country to deliver unto the 
Government all gold bullion, gold coins and gold certifi-
cates in their possession.” These powers could not be 
successfully challenged. Knox v. Lee, 12 Wall. 457; 
Juilliard v. Greenman, 110 U. S. 421; Ling Su Fan v. 
United States, 218 U. S. 302; Norman v. Baltimore & 
Ohio R. Co., decided this day, ante, p. 240. The question 
plaintiff presents is thus simply one of “ just compensa-
tion.”

The asserted basis of plaintiff’s claim for actual dam-
ages is that, by the terms of the gold certificates, he was
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entitled, on January 17, 1934, to receive gold coin. It 
is plain that he cannot claim any better position than 
that in which he would have been placed had the gold 
coin then been paid to him. But, in that event, he 
would have been required, under the applicable legislation 
and orders, forthwith to deliver the gold coin to the 
Treasury. Plaintiff does not bring himself within any 
of the stated exceptions. He did not allege in his petition 
that he held a federal license to hold gold coin; and the 
first question submitted to us by the Court of Claims 
negatives the assumption of such a license. Had plaintiff 
received gold coin for his certificates, he would not have 
been able, in view of the legislative inhibition, to export 
it or deal in it. Moreover, it is sufficient in the instant 
case to point out that on January 17, 1934, the dollar had 
not been devalued. Or, as plaintiff puts it, “ at the time 
of the presentation of the certificates by petitioner, the 
gold content of the United States dollar had not been 
deflated ” and the provision of the Act of March 14, 1900, 
supra, fixing that content at 25.8 grains, nine-tenths fine, 
as the standard unit of money with which a all forms of 
money issued or coined by the United States ” were to 
be maintained at a parity, was “ still in effect.” The cur-
rency paid to the plaintiff for his gold certificates was then 
on a parity with that standard of value. It cannot be 
said that, in receiving the currency on that basis, he sus-
tained any actual loss.

To support his claim, plaintiff says that on January 
17, 1934, 11 an ounce of gold was of the value at least of 
$33.43.” His petition so alleged and he contends that the 
allegation was admitted by the demurrer. But the asser-
tion of that value of gold in relation to gold coin in this 
country, in view of the applicable legislative require-
ments, necessarily involved a conclusion of law. Under 
those requirements, there was not on January 17, 1934, 
a free market for gold in the United States, or any mar-
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ket available to the plaintiff for the gold coin to which 
he claims to have been entitled. Plaintiff insists that 
gold had an intrinsic value and was bought and sold in 
the world markets. But plaintiff had no right to resort 
to such markets. By reason of the quality of gold coin, 
“ as a legal tender and as a medium of exchange,” limita-
tions attached to its ownership, and the Congress could 
prohibit its exportation and regulate its use. Ling Su 
Fan v. United States, supra.

The first question submitted by the Court of Claims is 
answered in the negative. It is unnecessary to answer the 
second question. And, in the circumstances shown, the 
third question is academic and also need not be answered.

Question No. 1 is answered “No”

Mr . Justi ce  Mc Reynolds , Mr . Justi ce  Van  Devan - 
ter , Mr . Justice  Sutherland , and Mr . Justice  Butle r  
dissent. See post, p. 361.

PERRY v. UNITED STATES *

CERTIFICATE FROM THE COURT OF CLAIMS.

No. 532. Argued. January 10, 11, 1935.—Decided February 18, 1935.

1. A provision in a Government bond for payment of principal and 
interest “in United States gold coin of the present standard of 
value ” must be fairly construed; and its reasonable import is an 
assurance by the Government that the bondholder will not suffer 
loss through depreciation of the medium of payment. P. 348.

2. The Joint Resolution of June 5, 1933, insofar as it undertakes to 
nullify such gold clauses in obligations of the United States and 
provides that such obligations shall be discharged by payment, 
dollar for dollar, in any coin or currency which at the time of 
payment is legal tender for public and private debts, is unconsti-
tutional. P. 349.

3. Congress cannot use its power to regulate the value of money so 
as to invalidate the obligations which the Government has there-

* See note, p. 240.
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