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& Company had outstanding only $60,000 of capital stock,
90 per cent. of which was acquired by respondent for less
than par. During the affiliated period, its deductible
losses amounted to more than three times its capital.
While it is conceivable that, as suggested by respondent,
the losses do not necessarily indicate that thereby Thane
& Company became unable to pay its debts, the circum-
stances tend strongly to indicate that they did cause its
breakdown, resulting in respondent’s 1923 losses here
claimed. If these losses did not cause, or are not reflected
in, those sustained by respondent in 1923 as the result
of its investment in and advances to that company, it
reasonably may be presumed that respondent would have
shown that fact.
The trial court should have granted petitioner’s motion
for judgment in his favor.
Reversed.

MARINE NATIONAL EXCHANGE BANK OF MIL-
WAUKEE gt aL. v. KALT-ZIMMERS MANUFAC-
TURING CO. T AL,

CERTIORARI TO THE CIRCUIT COURT OF APPEALS FOR THE
SEVENTH CIRCUIT.

No. 148. Argued November 14, 15, 1934.—Decided December
10, 1934.

1. Bonds issued in Wisconsin payable to bearer recited that they
were secured by a deed of trust to a named trustee, “ to which deed
of trust reference is hereby made with the same effect as though
recited at length herein, for the description of the property mort-
gaged, the nature and extent of the security, the rights of the
holders of the bonds, and the terms and conditions upon which
said bonds are issued, held and secured, and may, before their
fixed maturities, be declared at once due and payable, and the
manner of prepayment before maturity.” The Supreme Court of
Wisconsin, construing the Wisconsin negotiable instruments statute,
decided that the reference did not make the bonds non-negotiable.
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Held, that the construction is binding in the federal courts, though
the statute may have been intended to be declaratory of the rule
at common law. Burns Mortgage Co. v. Fried, 292 U. S. 487.
P. 363.

. Under the Wisconsin negotiable instruments Act, as construed by
the Supreme Court of the State, notice of facts tending to put a
cautious buyer upon inquiry will not defeat the title of the holder
of negotiable paper, if in truth there was neither actual knowledge
of an infirmity nor a conscious joinder in a fraud. P.364.

3. Under the Wisconsin negotiable instrumeénts Act, as construed by
the Supreme Court of Wisconsin, the pledgee of a negotiable bond,
payable to bearer, who knows from a recital on the face of the bond
that the pledgor—pledging it for his own indebtedness—is the
trustee under a deed of trust securing it with like bonds and
certifier of the bond issue, is not chargeable, from that knowledge
alone, with actual notice of the fact that the pledgor is fiduciary of
the bonds themselves, or with a fraudulent participation in the
abuse of the trust relation. P. 365.

4. This construction binds the federal courts. Burns Mortgage Co. v.
Fried, supra. P. 366.

5. The principle that a construction placed upon a state statute by
the highest court of the State is to be read into the statute from the
day of its enactment, applies to interests dependent on the statute
which were created between the enactment and the decision. Kuhn
v. Fairmont Coal Co., 215 U, 8. 349, distinguished. P. 367.

70 F. (2d) 815, reversed.

[}

CERTIORART * to review the affirmance of a decision of
the District Court in a bankruptcy case, denying the pres-
ent petitioners leave to sell negotiable bonds which had
been pledged to them by the bankrupt.

Messrs. Leon E. Kaumheimer and George A. Affeldt,
with whom Messrs. George D. Van Dyke and Douglass
Van Dyke were on the brief, for petitioners.

The decision below is directly in conflict with Pollard
v. Tobin, 211 Wis. 405. The court below erred in refus-
ing to follow the decision of the Wisconsin Supreme Court

* See Table of Cases Reported in this volume.
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on the ground that the federal courts were not bound by
a state court’s construction of its own uniform laws.

The bearer bonds are negotiable instruments under and
governed by the Negotiable Instruments Law in force in
Wisconsin at the time of their execution and delivery.
Their negotiable character is not destroyed by the refer-
ence to the trust deed securing their payment; for the ref-
erence is solely to the security and to the rights of the
bondholders in and to such security.

Petitioners, as pledgees, took in good faith and are hold-
ers in due course under the Wisconsin Negotiable Instru-
ments Law. Under that law, bad faith alone and not con-
structive notice will defeat the rights of the holder of a
negotiable instrument. Neither the reference to the trust
deed nor the fact that the pledgor was named trustee of
the security was notice to petitioners that the pledgor held
the bonds themselves in a fiduciary capacity. The burden
of proof was upon respondents to establish bad faith on
the part of petitioners in taking the bonds.

Mr. Irving A. Fish for respondents.

The language on the face of the bonds and the nature
of the pledge gave the bank actual notice of the breach
of trust. Schroeder v. Arcade Theater Co., 175 Wis. 79,
103; Bell v. Scranton Trust Co., 282 Pa. 562; Ainsa v.
Mercantile Trust Co., 174 Cal. 504; Holman v. Ryon,
56 F. (2d) 307; Spruill v. Ballard, 58 F. (2d) 517; Worm-
ley v. Wormley, 8 Wheat. 421, 445; United States v.
Dunn, 268 U. S. 121, 131; Duncan v. Jaudon, 15 Wall.
165, 175; Brovan v. Kyle, 166 Wis. 347, 352; Whitford v.
Moehlenpah, 196 Wis. 10, 24.

The references in the bonds make the part of the trust
deed by which the trust is created a part of the bond.
Paepcke v. Paine, 253 Mich. 636; Pringle v. Dunn, 37
Wis. 449, 466; Reichert v. Neuser, 93 Wis. 513, 515-518;
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Graff v. Castleman, 5 Randolph 195; Young v. Weed,
154 Pa. 316; Allen v. Moline Plow Co., 14 F. (2d) 912;
Crosthwaite v. Moline Plow Co., 298 Fed. 466, 468.

The Negotiable Instruments Law does not change the
rule. Owens v. Nagel, 334 11l. 96; Fehr v. Campbell, 288
Pa. 549; Ford v. Brown, 114 Tenn. 467; Gilman v. Bailey
Carriage Co., 125 Me. 108; First Nat. Bank v. National
Broadway Bank, 156 N. Y. 459; Fidelity & Deposit Co.
v. Queens County Trust Co., 226 N. Y. 225; Hall v.
Windsor Savings Bank, 97 Vt. 125; Pelton v. Spider Lake
S. & L. Co., 132 Wis. 219; Wisconsin Yearly Meeting v.
Babler, 115 Wis. 289; Ward v. City Trust Co., 192
NVabE:

The question of notice has not been passed on by the
Wisconsin court. This point was not actually decided
in the Pollard case.

The Supreme Court of Wisconsin is not bound by
decisions where a point might bhave defeated the action
had it been raised but was not raised. State ex rel. She-
boygan v. Sheboygan County, 194 Wis, 456, 459; Kuhn
v. Fairmont Coal Co. 215 U. S. 349, 360; Risty v. Chicago,
R.I.&P. Ry. Co., 270 U. S. 378, 387.

The Circuit Court of Appeals has discussed and se-
verely criticized the opinion in the Pollard case on the
question of the negotiability of the instruments in ques-
tion. The conclusion arrived at by the Wisconsin court
does seem strange, but we are not concerned with the
question of negotiability. The trust deed contained the
power in the trustees to sell the bonds and apply their
proceeds to the redemption of the outstanding mortgage.
If the bank had bought these bonds from these trustees
in good faith, whether they are negotiable or not, they
are good in the hands of the bank. It seems, however,
that the pledge of the bonds for the personal obligation
of the trustee, contrary to the terms of the trust, pre-
cludes the idea of good faith on the part of the bank.
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In bankruptey proceedings pending in Wisconsin, the
petitioners, two Milwaukee banks, prayed an order of the
court for permission to sell collateral securities pledged
by the bankrupt. The subject of the pledge was bonds
payable to bearer, secured by a deed of trust. The Dis-
trict Court refused the relief (6 F. Supp. 638), and the
Court of Appeals for the Seventh Circuit affirmed. 70 F.
(2d) 815. Two questions are in the case, first, whether
the bonds are negotiable in form, and, second, whether the
petitioners are holders in good faith. We granted
certiorari.

On October 9, 1929, Kalt-Zimmers Manufacturing
Company of Milwaukee, Wisconsin, made its deed of trust
to Hackett, Hoff and Thiermann, Incorporated, trustee, to
secure bonds of the total amount of $115,000. The bonds
are payable to bearer. They are stated to be secured by
a deed of trust to the above named trustee, “ to which
deed of trust reference is hereby made with the same effect
as though recited at length herein, for the description of
the property mortgaged, the nature and extent of the
security, the rights of the holders of the bonds, and the
terms and conditions upon which the said bonds are is-
sued, held and secured, and may, before their fixed ma-
turities, be declared at once due and payable, and the
manner of prepayment before maturity.” They are to
pass by delivery, but they are not to be valid for any pur-
pose or be secured by the deed of trust until certified by
the trustee to be bonds covered by the mortgage.

The deed of trust thus referred to states the duty of the
trustee in the disposition of the bonds and the application
of the proceeds. The directions are precise and full. As
soon as practicable after certifying the bonds the trustee is
to negotiate and sell them. The proceeds are to be used,
first, for the discharge of an underlying mortgage of
$35,000 on real estate in Milwuakee belonging to the mort-
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gagor; second, to pay the cost of a building then about to
be constructed; “the balance,” if any, “to be at the
disposal of the party of the first part,” the maker of the
deed. “ The trustee, or any of its officers, agents or stock-
holders may acquire, own and deal in said bonds and cou-
pons with the same rights as if not trustee hereunder and
shall not be obliged to account to any one for any profits
made thereby.”

Hackett, Hoff and Thiermann, the trustee, did not dis-
pose of the bonds in controversy in accordance with the
deed of trust. Instead it pledged them with the petitioners
($6000 of bonds with the Marine Bank and $8,500 with
the West Side Bank) as security for its own indebtedness,
receiving back in some instances additional loans and in
other instances securities of equal value previously
pledged. On June 8, 1931, the trustee was adjudicated a
bankrupt, whereupon the banks petitioned for authority
to sell the bonds in their possession. The courts below
have ruled that upon the face of the bonds the bankrupt
held them not in its own right, but as trustee for the mort-
gagor or others, and that by reason of this disclosure the
pledgees had been put upon inquiry and were chargeable
with constructive notice of the provisions of the trust.
All the transactions took place in Wisconsin, where the
law of negotiable instruments is governed by statute.
Wisconsin Statutes, 1929, § 116.01 et seq.

First: Under the Wisconsin statute, as construed by the
highest court of that state, the bonds are negotiable.

Section 116.02 Wisconsin Statutes, 1929, provides as
follows:

“An instrument to be negotiable must conform to the
following requirements:

(1) It must be in writing and signed by the maker or
drawer. :

(2) Must contain an unconditional promise or order to
pay a sum certain in money.
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(3) Must be payable on demand or at a fixed or deter-
minable future time.

(4) Must be payable to order or to bearer.

(5) Where the instrument is addressed to a drawee, he
must be named or otherwise indicated therein with
reasonable certainty.” *

The bonds in controversy are payable to bearer. They
are obviously negotiable, unless the reference, already
quoted, to the terms of the deed of trust makes the promise
of payment conditional. An identical provision was
considered by the Supreme Court of Wisconsin in Pollard
v. Tobin, 211 Wis. 405; 247 N. W. 453. The ruling of
the court was that negotiability was not impaired. Cf.
Enoch v. Brandon, 249 N. Y. 263; 164 N. E. 45; Sieben-
hauer v. Bank of California, 211 Cal. 239; 294 Pac. 1062;
Pflueger v. Broadway Trust & Savings Bank, 351 Ill. 170;
184 N. E. 318; Paepcke v. Paine, 253 Mich. 636; 235 N. W.
871; Merchants National Bank v. Detroit Trust Co., 258
Mich. 526; 242 N. W. 739; Bank of California v. National
City Co., 138 Wash. 517; 244 Pac. 690. This construction
of a Wisconsin statute is binding upon the national courts,
though the statute may have been intended to be declara-
tory of the rule at common law. Burns Mortgage Co. v.
Fried, 292 U. 8. 487.

Second: The bonds being negotiable, the petitioners
under the Wisconsin law have the privileges accorded
to holders in good faith.

Section 116.61, Wisconsin Statutes, 1929, provides as
follows:

“Actual knowledge of infirmity necessary to notice. To
constitute notice of an infirmity in the instrument or
defect in the title of the person negotiating the same, the
person to whom it is negotiated must have had actual

*As to the meaning of the words “ determinable future time,” see
Wisconsin Statutes, 1929, § 116.08.
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knowledge of the infirmity or defect, or knowledge of
such facts that his action in taking the instrument
amounted to bad faith.”

The effect of this section was considered in Pollard v.
Tobin, supra. There the same bankrupt, Hackett, Hoff
and Thiermann, Incorporated, was trustee under another
deed of trust, made by one Tobin, The bonds had the
same provisions contained in the bonds in suit. There,
as here, the bankrupt pledged the bonds with a bank as
security for loans. The court held that the bank was a
holder in due course. It was a holder for value, for it
had given up other collateral upon the pledge of the new
security (citing American Savings Bank & Trust Co. v.
Helgesen, 64 Wash. 54; 116 Pac. 837). It was a holder
in good faith, for there was “no evidence of actual
knowledge on the part of the bank of any infirmity in the
bonds or any defect in the Hackett Corporation’s title to
them ” (eiting § 116.61, Negotiable Instruments Law of
Wisconsin).

We interpret that decision as a ruling that under the
Wisconsin statute notice of facts tending to put a cautious
buyer upon inquiry will not defeat the title of a holder
of negotiable paper, if in truth there was neither actual
knowledge of an infirmity nor conscious joinder in a fraud.
Cif. Murray v. Lardner, 2 Wall. 110, 121; Swift v. Smith,
102 U. S. 442, 444: Crittenden v. Widrevitz, 272 Fed. 871,
873; Cheever v. Pittsburgh, S. & L. E. R. Co., 150 N. Y.
59, 65, 66; 44 N. E. 701; Nickey Bros. v. Lonsdale Mf{g.
Co., 149 Tenn. 1; 257 S. W. 403.*> As applied to the case
at hand, the reasoning, it seems, is this: A trustee under a
mortgage may or may not be a trustee of bonds payable
to bearer, accompanying the mortgage. The existence of
the one trust does not lead as a necessary inference to the

* The cases are assembled in Brannon’s Negotiable Instruments Law,
4th edition by Chafee, § 56, p. 444 ef seq. '
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existence of the other. If title or possession as a fiduciary
is not apparent from the bonds themselves or is not other-
wise made known, there is no duty resting upon the buyer
to examine the deed of trust, or explore other avenues of
inquiry, to discover the concealed relation. We are not
required for present purposes to approve this doctrine or
disapprove it. Enough that we accept it as the law of the
Wisconsin court. Whether the same result will follow if a
pledgee, making a loan upon bonds for the private use of
the pledgor, is aware that a trust has been attached to
what is taken as security, we do not now consider. There
are decisions at common law that acceptance of a pledge
upon such terms amounts to bad faith or to evidence there-
of, or even to actual knowledge of an infirmity of title.
Cf. Duncan v. Jaudon, 15 Wall. 165; Manhattan Bank v.
Walker, 130 U. S. 267, 278; Smith v. Ayer, 101 U. 8. 320,
328; Ward v. City Trust Co., 192 N. Y. 61,69, 70; 84 N. E.
585; Newburyport v. Fidelity Mutual Life Ins. Co., 197
Mass. 596; 84 N. E. 111; Empire Trust Co. v. Cahan, 274
U. S. 473° We do not understand that any ruling yet
made as to the effect of the Wisconsin statute extends to
such a state of facts. Pollard v. Tobin, as we read it, is
authority for this: that a bond payable to bearer is not
sullied upon its face because tendered by a holder who is
known to be a trustee under the mortgage and to have
certified the issue. From that knowledge without more,
a buyer in Wisconsin is not chargeable with actual notice
that the title of the seller is subject to a trust, or with a
fraudulent participation in the abuse of a trust relation.

What we have written as to the meaning of Pollard v.
Tobin is not at variance with the construction given to
that judgment in the opinion of the court below. Re-
ferring to the Wisconsin case, the Court of Appeals said

*The cases are brought together in Scott, Participation in a Breach
of Trust, 34 Harv. L. Rev. 454, 457 et seq.
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that it “involved the identical question now under con-
sideration, arising out of a transaction between the same
bankrupt and another bank, in which there were pledged,
under similar circumstances, bonds practically identical in
form and terms with the bonds herein involved.” 70 F.
(2d) at 817. With this concession there was none the less
a refusal to follow the Wisconsin rule, the court expressing
the opinion that the rule had its origin in the misconstruc-
tion of a declaratory statute. “ The federal courts are not
bound,” it was said, “ by a decision of a state court in the
interpretation or application of a provision of a uniform
law contrary to the weight of authority as established by
decisions of other states.” 70 F. (2d) at 818. By our
judgment in Burns Mortgage Co. v. Fried, supra, a case
decided shortly after the decision of this case below, the
law is settled to the contrary.

The point is made for the respondent that adherence is
not owing to Pollard v. Tobin, for the reason that at the
date of the transactions in controversy the meaning of the
Wisconsin statute was still undetermined. Kuhn v. Fair-
mont Coal Co., 215 U. S. 349, is cited in support of that
contention. What was involved in that case was the
application of a local decision affecting interests in real
estate that were untouched by any statute. The opinion
of the court (p. 369) does not deny (citing Brine v. Insur-
ance Co., 96 U. S. 627, 636), that the conclusion would
have been different if the contested interests had been
dependent upon a statute preceding their creation, though
not construed till afterwards. In that event the later con-
struction would have been read into the act as if there from
the beginning. Chicago, M., St. P. & P. R. Co. v. Risty,
276 U. 8. 567, 570; Sioux County v. National Surety Co.,
276 U. S. 238, 240; Hawks v. Hamall, 288 U. 8. 52, 58. Cf.
Great Northern Ry. Co. v. Sunburst Oil & Refining Co.,
287 U.-S. 358.
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The Negotiable Instruments Law of Wisconsin was part
of the law of that state when the bonds in controversy
were pledged. This being so, the decision in Pollard v.
Tobin supplies the governing rule irrespective of the date
when the decision was announced. In that view, Kuhn v.
Fairmont Coal Co. is seen to be irrelevant.. There is no
oceasion In such circumstances to mark its limits more
precisely. Hawks v. Hamill, supra.

The decree is reversed and the cause remanded for
further proceedings in aceordance with this opinion.

Reversed.

SCHUMACHER, SHERIFF OF BUTLER COUNTY,
OHIO, ». BEELER, TRUSTEE IN BANKRUPTCY.

CERTIORARI TO THE CIRCUIT COURT OF APPEALS FOR THE
SIXTH CIRCUIT.

No. 215. Argued November 16, 1934.—Decided December 17, 1934.

1. Section 23 (b) of the Bankruptey Act, as amended, operates as a
grant of jurisdiction to the District Court of suits brought by
trustees in bankruptcy against adverse claimants, provided the
defendants consent to be sued in that court, although the suits be
such that the bankrupts could not have brought them in that court
if the proceedings in bankruptey had not been instituted. P. 371.

2. Of suits falling within the exceptions specified in § 23 (b), namely,
suits for the recovery of property under §§ 60 (b), 67 (e), and
70 (e), the District Court has jurisdiction without the defendants’
consent. P. 376.

71 F. (2d) 831, affirmed.

CERTIORARI* to review a decree reversing a decree of the
District Court which dismissed the cause for want of ju-
risdiction. This was a plenary suit by a trustee in bank-
ruptey against a sheriff, to enjoin the sale of property of
the bankrupt under an execution from a state court.

* See Table of Cases Reported in this volume.
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