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breach of the lease may not be proved. We hold
otherwise.

By the terms of the contract the filing of the petition
in bankruptey was, of itself, and irrespective of the elec-
tion of lessor or lessee, a breach of the lease. The claim
of the landlord, consequent upon the breach, arose and
matured at the moment of the filing of the petition. The
claim is not for rent reserved or upon the lease as such,
but is founded upon an independent express contract, and
hence within the very words of § 63 (a) 4.

The Circuit Court construed the stipulation as an
agreement on the part of the tenant to pay as liquidated
damages, in the event of the specified breach, an amount
equal to the difference between the present fair value of
the remaining rent due under the lease and the present
fair rental value of the premises for the balance of the
term. The covenant is fairly susceptible of this construc-
tion. So read, the court held the clause provided a rea-
sonable formula for ascertaining the damages of the land-
lord, did not smack of a penalty, and was therefore
enforceable. See Wm. Filene’s Sons Co. v. Weed, 245
U. S. 597. We concur in the view that the contract, as
its terms were interpreted and applied, supports a prov-
able claim for the stipulated damages.

The judgment of the Circuit Court of Appeals is

Affirmed.
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Decided upon the authority of Irving Trust Co. v. A. W. Perry, Inc.,
ante, p. 307.
Affirmed.
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Mer. JusticE RoBErTs delivered the opinion of the
Court.

This case is ruled by No. 22, Irving Trust Co. v. A. W.
Perry, Inc., decided this day, ante, p. 307. The stipula-
tion in the lease is in all pertinent respects similar to that
involved in No. 22. The judgment of the Circuit Court
of Appeals, affirming an order of the District Court ad-
mitting proof of claim, was therefore right, and is

Affirmed.
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1. The legislative history of § 204 (c)(2) of the Revenue Act of
1926 shows that this section does not grant a deduction for deple-
tion but merely provides methods for computing the amount of the
deduction granted by § 234 (a) (8) of the Act. Pp. 315, 319.

2. The deduction for depletion in the case of a lease of oil and gas
wells must be apportioned between the lessor and lessee as provided
by § 234 (a)(8), irrespective of which of the methods preseribed
by § 204 for computing the amount of the deduction is chosen.

* See Table of Cases Reported in this volume.
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