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as strong evidence that he was not totally and perma-
nently disabled before the policy lapsed.7

It may be assumed that occasional work for short 
periods by one generally disabled by impairment of mind 
or body does not as a matter of law negative total per-
manent disability. But that is not this case. Petitioner 
while claiming to be weak and ill and, contrary to the 
opinion and diagnoses of examining physicians, that he 
was really unable to work, did in fact do much work. For 
long periods amounting in the aggregate to more than 
five years out of the ten following the lapse of the policy 
he worked for substantial pay. No witness, lay or ex-
pert, testified to matters of fact or expressed opinion 
tending to support petitioner’s claim that he had suffered 
“ total permanent disability ” before his policy lapsed. 
Unless by construction these words are given a meaning 
far different from that they are ordinarily used and under-
stood to convey, the evidence must be held not sufficient 
to support a verdict for petitioner. The trial court should 
have directed a verdict for the United States. Gunning 
v. Cooley, 281 U.S. 90, 93. Stevens v. The White City, 
285 U.S. 195, 204.

Affirmed.
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1. The sale, transportation and delivery of natural gas from one 
State to distributors in another State, is interstate commerce, and 

7 United States v. Hairston, 55 F. (2d) 825, 827. Wise v. United 
States, 63 F. (2d) 307, 308. United States v. Linkhart, 64 F. (2d) 
747, 748. And see United States v. Eggen, 58 F. (2d) 616, 618.
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the rates to be charged therefor are not subject to state regulation. 
P. 563.

2. An order of a state commission which requires local distributors 
of natural gas not to include in their operating expense accounts 
more than a stated price for the gas delivered to them in inter-
state commerce by an affiliated pipe line company, and not to 
consider any payments in excess of that price in fixing a rate for 
domestic consumers, and which is merely a preliminary step in . an 
investigation toward ascertaining the reasonableness of the local 
rates, can have no force as res judicata to bind the distributors 
in respect of payments to the pipe line company or the rates to be 
charged their consumers. P. 569.

3. Therefore such an order is not in itself a ground for an injunc-
tion, even if unconstitutional, since injunction is not granted 
unless necessary to protect rights against injuries otherwise irre-
mediable. P. 568.

2 F.Supp, 792, modified and affirmed.

Appeal  from a decree enjoining the members of the 
commission from enforcing two orders, only one of which 
was questioned. It was conceded that the other was 
invalid.

Messrs. E. H. Hatcher and Charles D. Welch, with 
whom Mr. Roland Boynton, Attorney General of 
Kansas, and Messrs. Louis R. Gates and Charles W. Stei-
ger were on the brief, for appellants.

Mr. Robert D. Garver, with whom Mr. Robert Stone 
was on the brief, for appellees other than Cities Service 
Gas Co.

Mr. James W. Finley, with whom Mr. R. E. Cullison 
was on the brief, for Cities Service Gas Co., appellee.

Mr . Just ice  Butler  delivered the opinion of the Court.

Ten suits were consolidated for trial.1 The appellee in 
each of the first nine is a local public service corporation,

^The appellees are: The Wichita Gas Co., The Hutchinson Gas Co., 
The Newton Gas Co., The Pittsburg Gas Co., The Capital Gas &
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for convenience called a distributing company, engaged 
in the business of furnishing natural gas to consumers, do-
mestic and industrial, in Kansas, and together they op-
erate in 128 cities and towns. The other appellee, Cities 
Service Gas Company, is a pipe line company, engaged in 
transporting gas from Texas and Oklahoma fields into 
Kansas and other States. The stock of each of the dis-
tributing companies is owned by the Gas Service 
Company, and its stock is owned by the Cities Service 
Company; the common stock of the Cities Service Gas 
Company is owned by the Empire Gas and Fuel Company, 
the voting stock of which is owned by the Cities Service 
Company. Henry L. Doherty, doing business as Henry L. 
Doherty & Company, owns 35 per cent, of the voting stock 
of the Cities Service Company. The policies of the dis-
tributing companies and the pipe line company are sub-
ject to control by the Cities Service Company and 
Doherty controls its policies. These corporations and he 
constitute “ affiliated interests ” as defined by a Kansas 
statute effective March 9, 1931,® the substance of which is 
later to be stated.

The Kansas statutes empower its public service com-
mission to regulate the service and to fix rates to be 
charged by public utilities, including the distributing com-
panies.3 They prescribe heavy penalties for failure to 
comply with commission-made orders.4 But the sale, 
transportation and delivery of natural gas by the pipe line 
company to the distributing companies constitutes inter-
state commerce and therefore the State is without power 
to prescribe rates or prices to be charged therefor. Mis-

Electric Co., The Wyandotte County Gas Co., The Girard Gas Co., 
Union Public Service Co., The Western Distributing Co., Cities 
Service Gas Co.

2 Kansas Laws, 1931, c. 239; Kan. R.S., §§ 74-602a, b, c.
8 Kan. R.S., §§ 66-107, 66-110, 66-111, 66-113.
4 Kan. R.S., § 66-138.
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souri v. Kansas Gas Co., 265 U.S. 298, 305, et seq. Peo-
ples Gas Co. v. Pub. Serv. Comm’n, 270 U.S. 550, 554. 
Pub. Util. Comm’n n . Attleboro Co., 273 U.S. 83, 90. 
Smith v. Illinois Bell Tel. Co., 282 U.S. 133, 148.

The Act of March 9, 1931, § 1, gives the commission 
jurisdiction over holders of the voting stock of public 
utility companies to the extent necessary to require dis-
closure of the identity of the owners of substantial inter-
ests therein, and provides that the commission shall have 
access to the accounts and records of affiliated interests, 
relating to transactions between them and public utility 
companies. Section 2 declares that no management or 
similar contract with any affiliated interest shall be effec-
tive unless first filed with the commission, and authorizes 
the commission to disapprove any such contract found 
not to be in the public interest. Section 3 provides: “ In 
ascertaining the reasonableness of a rate or charge to be 
made by a public utility, no charge for services rendered 
by a holding or affiliated company, or charge for material 
or commodity furnished or purchased from a holding or 
affiliated company, shall be given consideration in deter-
mining a reasonable rate or charge unless there be a 
showing made by the utility affected by the rate or charge 
as to the actual cost to the holding or affiliated company 
furnishing such service and material or commodity. Such 
showing shall consist of an itemized statement furnished 
by the utility setting out in detail the various items, cost 
for services rendered and material or commodity furnished 
by the holding or affiliated company.”

July 2, 1931, the commission, exerting powers granted 
by the Act, ordered an investigation of the charges made 
by holding companies for services rendered and commodi-
ties furnished to the distributing companies. It directed 
them to give the commission such information as they
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might see fit and as the commission might require; it 
ordered them to show cause why charges made by any 
holding company, if found unreasonable, should not be 
disallowed as operating expenses. The order was not 
directed to Henry L. Doherty & Company, the pipe line 
company or any holding company, and none of them 
appeared or became a party to the proceeding before the 
commission.

And, pursuant to the order, there were held extended 
hearings at which there was submitted much evidence as 
to the value of the pipe line company’s properties located 
in five States, its operating expenses, including deprecia-
tion and taxes, and its gross revenues and income avail-
able for return. In short, the facts adduced were such as 
appropriately might be considered by a commission for 
the ascertainment of reasonable rates to be charged by the 
pipe line company, or by a court in determining whether 
established rates are confiscatory. Each distributing com-
pany tendered proof of the value of its own property used 
to furnish gas to its customers together with other facts 
essential to the determination of the reasonableness of 
the rates then being, and later to be, charged its cus-
tomers. But the commission, not then being engaged in 
the investigation of the reasonableness of such rates, re-
fused to hear evidence other than that bearing upon the 
reasonableness, as operating expense items, of charges 
made by affiliated interests for services rendered the dis-
tributing companies and especially of prices exacted by 
the pipe line company for gas delivered in interstate com-
merce at the gates or borders of the various cities and 
communities served by the distributing companies.

The commission held payment of 1% per cent, of their 
gross earnings to Henry L. Doherty & Company unwar-
ranted and the prices paid the pipe line company for gas 
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unreasonable to the extent that they exceeded 29.5 cents 
per thousand cubic feet.5 P.U.R. 1933A, pp. 113-202. It 
granted the companies’ application for rehearing, and 
August 31, 1932, put aside the order filed with its report 
and in its place promulgated two orders:

The first directed the distributing companies to cease 
setting up as an expense item payment of the 1% per cent, 
charge and payment to the pipe line company for gas in 
excess of 30 cents per thousand cubic feet and to give no 
consideration to the payments so disapproved in fixing 
rates to domestic consumers. And it directed that, on 
October 17, 1932, the distributing companies show cause 
why the prescribed reduction should not be passed on to 
the consumers.6

The second order directed that, effective September 1, 
1932 and pending hearing and an order prescribing rates, 
“All distributing companies paying a gate rate in excess

'Throughout the record the city gate rate is referred to as the 
“ 40-cent rate.” That is the usual charge per thousand cubic feet of 
gas delivered by the pipe line company to the mains of the distribut-
ing companies. But as in some instances the city gate rate was lower, 
the average was 39.5 cents.

6The text is as follows:
“ 1. That on and after the 1st day of September, 1932, the dis-

tributing companies, respondents above named, shall cease to set up 
on their books as an expense item any payments made to Henry L. 
Doherty & Company under the contract above mentioned, because 
of the one and three-fourths per cent charge and also any payments 
made to Cities Service Gas Company for main line town border gas 
in excess of 30 cents per M.C.F., and should give no consideration to 
any such payments in fixing a rate for the domestic consumer.

“ 2. That on the 17th day of October, 1932, the distributing com-
panies, respondents above named, appear before the Public Service 
Commission, at 10: 00 o’clock A.M., and show cause to the Commission 
why the reduction in expenses as above set forth should not be 
passed on to the consumers with such other reductions as may be 
found reasonable,”
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of 30 cents per M.C.F. shall deduct the difference between 
what the distributing company is now paying at the city 
gate and 30 cents per M.C.F. and pass on this difference 
to the consumer.”

Apprehending that, as counsel for the commission as-
serted at the hearing, these orders would become final 
and absolutely binding unless within 30 days, §§ 66-113, 
66-118, action were commenced to have them set aside, 
appellees brought these suits September 19, 1932. Each 
sued the commission, its members and the attorney gen-
eral, invoking jurisdiction on the ground that its suit is 
one arising under the Federal Constitution. The com-
plaint, upon the basis of fact set forth, asserts that the 
orders are repugnant to the commerce clause and the 
contract clause of the Constitution and to the due process 
and equal protection clauses of the Fourteenth Amend-
ment and prays temporary and permanent injunction. 
The defendants moved to dismiss on the grounds that 
the bill fails to state a cause of action and that the court 
was without jurisdiction. A specially constituted court 
of three judges denied the motion to dismiss. The de-
fendants answered, admitting that because repugnant to 
a state statutory provision the second order was unau-
thorized and is void. The court granted temporary in-
junction and tried the case upon the merits. It was sub-
mitted upon the evidence introduced before the commis-
sion, stipulations as to matters of fact and other evidence. 
The court made findings of fact and stated its conclusions 
of law. Equity Rule 70^. And it permanently enjoined 
the defendants from enforcing the orders in so far as they 
required the distributing companies to cease to set up on 
their books any payment to the pipe line company for 
gas in excess of 30 cents per thousand cubic feet, to give 
no consideration to such payments in fixing a rate for the 
domestic consumer and, commencing September 1, 1932, 
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to charge rates reduced as directed by the second 
order.7

The first order does not purport to establish or prescribe 
prices to be paid by the distributing companies to the pipe 
line company or purport to establish any rate to be 
charged by appellees to their customers. It merely di-
rects the distributing companies not to include in their 
operating expense accounts more than 30 cents per thou-
sand cubic feet for gas furnished by the pipe line company 
and not to consider any payments in excess of that price 
in fixing a rate for domestic consumers.

We need not decide whether these provisions are repug-
nant to the Constitution or whether they are otherwise 
invalid. The invalidity of such an order is not of itself 
ground for injunction. Unless necessary to protect rights 
against injuries otherwise irremediable, injunction should 
not be granted. Terrace v. Thompson, 263 U.S. 197, 214.

’Paragraph (3) of the decree:
“ That the defendants, the Public Service Commission of the State 

of Kansas, and the members thereof, and Roland Boynton, Attorney 
General of the State of Kansas, and each of them, their agents, serv-
ants, and employees, and all other persons acting under or through 
their authority, be and they are hereby permanently enjoined and 
restrained in the enforcement and execution of the provisions of two 
certain orders of said Public Service Commission dated August 31, 
1932, insofar as the said orders require that the distributing com-
panies, plaintiffs in the above named cases, should cease to set up on 
their books any payments made to Cities Service Gas Company for 
main line town border gas in excess of 30 cents per M.C.F., and should 
give no consideration to any such payments in fixing a rate for the 
domestic consumer; and, insofar as they and/or either of them re-
quire that effective September 1, 1932, ahd until a hearing is held and 
an order issued, the said distributing companies should charge rates 
to the consumers as follows:

“All distributing companies paying a gate rate in excess of 30 cents 
per M.C.F. should deduct the difference between what the distrib-
uting companies were then paying at the city gate and 30 cents per 
M.C.F., and should pass this difference on to the consumer.”
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Appellees in substance suggest that, unless now adjudged 
invalid and enjoined, the findings and directions of the 
commission in respect of their operating expenses and the 
fixing of rates will be binding upon them in later proceed-
ings for the prescribing of rates to be charged by them for 
gas furnished to consumers and in suits involving the 
validity of such rates. But the commission’s proceedings 
are to be regarded as having been taken to secure informa-
tion later to be used for the ascertainment of reasonable-
ness of rates. The order is therefore legislative in char-
acter. The commission’s decisions upon the matters 
covered by it cannot be res adjudicata when challenged in 
a confiscation case or other suit involving their validity 
or the validity of any rate depending upon them. Prentis 
v. Atlantic Coast Line, 211 U.S. 210, 227. Chicago, M. & 
St. P. Ry. Co. v. Minnesota, 134 U.S. 418, 452, et seq. 
But the decisions of state courts reviewing commission 
orders making rates are res adjudicata and can be so 
pleaded in suits subsequently brought in federal courts to 
enjoin their enforcement. Detroit & Mackinac Ry. v. 
Mich. R.R. Comm’n, 235 U.S. 402, 405. Napa Valley Co. 
v. R.R. Comm’n, 251 U.S. 366, 373. The appellees were 
not obliged preliminarily to institute any action or pro-
ceeding in the Kansas court in order to obtain in a federal 
court relief from an order of the commission on the ground 
that it is repugnant to the Federal Constitution. Bacon 
v. Rutland R. Co., 232 U.S. 134, 138. Missouri v. Chi-
cago, B. & Q. R. Co., 241 U.S. 533, 542. Ex parte Young, 
209 U.S. 123, 166. And upon the issue of confiscation 
vel non they are entitled to the independent judgment of 
the courts as to both law and facts. Ohio Valley Co. v. 
Ben Avon Borough, 253 U.S. 287, 289. Bluefield Co. v. 
Pub. Serv. Comm’n, 262 U.S. 679, 689. United Railways 
v. West, 280 U.S. 234, 251.

It results, therefore, that appellees in their complaints 
failed to state facts sufficient to entitle them to a decree 
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enjoining the appellants from enforcing the first order 
for, as insisted by appellants in oral argument in this 
court, the challenged provisions are merely preliminary 
steps in aid of investigations for the ascertainment of the 
reasonableness of appellees’ rates, and they have no bind-
ing force in respect of payments to the pipe line company 
or rates to be charged consumers and cannot be res ad judi-
cata. The decree in so far as it enjoins enforcement of 
the provisions of that order will be vacated.

The commission, its members and attorney general hav-
ing in their answer and here admitted that the commis-
sion’s second order is invalid, the decree in so far as it 
enjoins the enforcement of its provisions will be affirmed.

Decree modified and, as modified, affirmed.

P. F. PETERSEN BAKING CO. et  al . v . BRYAN, 
GOVERNOR, et  al .

APPEAL FROM THE SUPREME COURT OF NEBRASKA.

No. 203. Argued December 8, 1933.—Decided January 8, 1934.

1. In order to protect purchasers of bread from imposition by sale 
of short loaves, a State has power to prescribe not only the mini-
mum weights of loaves that may be sold by bakers, but also the 
maximum tolerances in excess of those weights. P. 573.

2. A Nebraska statute enacts that every loaf made for sale in Ne-
braska shall be one-half pound, one pound, one and one-half 
pounds, or exact multiples of one pound, and that the Secretary 
of Agriculture of the State shall prescribe reasonable tolerances 
or variations in excess of those weights and the time for which 
they shall be maintained. Fines are to be imposed for violations. 
A regulation by the Secretary fixes the tolerance at not more than 
three ounces per pound and requires that the bread be so made 
that under normal conditions it will maintain the minimum weight 
for not less than twelve hours after cooling; the weights are to be 
determined by taking the average of not less than five loaves, if 
available; and bakers are not made responsible for maintenance 
of minimuin weights after delivery to a retail dealer or consumer
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