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ABANDONMENT.

See INSURANCE.

ACCEPTANCE OF BILLS.

1. Courts have latterly leaned very much against
extending the doctrine of implied accept-
ances, so as to sustain an action upon a bill ;

for all practical purposes, in commercial |
transactions in bills of exchange, such col- |

lateral acceptances are extremely inconven-
ient, and injurious to the credit of bills;
and this has led judges frequently to express
their dissatisfaction that the rule has been
carricd so far as it has; and their regret
that any other act, than a written acceptance
on the bill, had ever been deemed an accept-
ance. Boyce v. Edwards o oot

. As it respects the rights and the remedy of
the immediate parties to the promise to
accept, and all others who may take bilis
upon the credit of such promise; they are
equally secure, and equally attainable, by an
action for the breach of the promise to ac-
cept, as they would be by an action on the bill
itself

AGENT AND PRINCIPAL.

1. No prineiple is better settled, than that the
powers of an agent cease on the death of his
principal.  Galt v. Galloway ... %382

ASSUMPSIT.
1. Everything which disaffirms the contract;
&hingowhich shows it to be void ; may
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be given in evidence on the general issue, in
an action of assumpsit. Craig v. State of
Missourt

BILLS OF CREDIT.

. In its enlarged, and perhaps, literal sense,

the term ‘“bill of credit,” may comprehend
any instrument by which a state engages to
pay money at a future day; thus, including a
certificate given for money borrowed ; but the
language of the constitution itself, and
the mischief to be prevented, equally limit
the interpretation of the terms; the word
‘“emit” is never employed in describing
those contracts by which a state binds itself
10 pay money at a future day, for services
actually received, or for money borrowed for
present use; nor are instruments executed
for such purposes, in common language,
denominated ¢ bills of credit.” *“To emt
bills of credit,” conveys to the mind the idea
of issuing paper intended to circulate through
the community, for its ordinary purposes, as
money:; which paper is redeemable at a
future day. This is the sense in which the
terms have always been understood. C'raig
v. State of Missouri

. The constitution considers the emission of

bills of credit, and the enactment of tender
laws, as distinet operations, independent of
each other; which may be separately per-
formed ; both are forbidden. To sustain the
one, because it is not also the other; to say
that bills of credit may be emitted, if they
be not made a tender in payment of debts;
is, in effect to expunge that distinct, inde-
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587 INDEX.

pendent prohibition, and to read the clause
as if it had been entirely omitted
. On the 27th day of June 1821, the legisla-
ture of the state of Missouri passed an act
entitled “an act for the establishment of
loan-offices ;” by the third section of which,
the officers of the treasury of the state,
under the direction of the governor, were
required to issue certificates to the amount
of 200,000, of denominations not exceeding
ten dollars, nor less than fifty cents, in the
following form: “This certificate shall be
receivable at the treasury of any ot the loan-
offices in the state of Missouri, in discharze
of taxes or debts due to the state, for the
sum of - — dollars, with interest for the
same, at the rate of two per centum per
annum from this date.” These certificates
were to be receivable at the treasury, and by
tax-gatherers and other public officers, in
payment of taxes, or moneys duc or to be-
come due to the state, or to any town or
county therein, and by all officers, civil and
military, in the state, in discharge of salaries
and fces of office; and in payment for salt
made at the salt springs owned by the state,
and to be afterwards leased by the authority
of the legislature. The 23d section of the
act pledged certain property of the state for
the redemption of these certificates; and the
law authorized the governor to negotiate a
loan of silver or gold for the same purpose;

a provision was made in the law for the |

gradual withdrawal of the certificates from
circulation; and all the certificates had
since been redeemed. The commissioners of
the loan-offices were authorized to make
loans of the certificates to citizens of the
state, assigning to each district a proportion
of the amount of the certificates, to be
sccured by mortgage or personal security ;
the loans to bear interest, not exceeding
six per cent. per annum, and the loans on
personal property to be for less than $200:
Held, that the certificates issued under the
authority of the law of Missouri, were * bills
of credit;” and that their emission was
prohibited by the constitution of the United
States, which declares that no state shall
‘““cemit bills of credit.”

BILLS OF EXCEPTION.

. On the trial of a cause in the district court
of the United States for the northern district
of New York, exceptions were taken to opin-
ions of the court delivered in the course of
the trial ; and some time after the trial was
over, a bill of exceptions was tendered to the
district judge, which he refused to sign, ob-
jecting to some of the matters stated in the
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same, and at the same time, altering the bill
then tendered, so as to conform to his recol-
lection of the facts of the case, and inserting
in the bill all that he deemed proper to be
contained in the same; which bill of excep-
tions, thus altered, was signed by the judge.
On the motion of the party who had tendered
the bill of exceptions, a rule was granted on
the district judge, to show cause why he did
not sign the bill of exceptions as first ten-
dered him; to this rule the judge returned
his reasons for refusing to sign the bill so
tendered, and stating that he had signed such
a bill of exceptlons as he considered correct.
This is not a case in which the judge has
refused to sign a bill of exceptions; the
judge has signed such a bill as he thinks
correct; the object of the rule is to oblige
the judge to sign a particular bill of excep-
tions which bas been offered to him; the
court granted the rule to show cause; and
the judge has shown cause, by saying he has
done all that can be required from him, and
that the bill offered is not such a bill as he
can sign; the court cannot order him to sign
such a bill. Kz parte Bradstreet

. The law requires that a bill of exceptions

should be tendered at the trial; if a party
intends to take a DIl of exceptions, he should
give notice to the judge at the trial; and if
he does not file it at the trial, he should
move the judge to assign a reagonable time
within which he may file it; a practice to
sign it after the term, must be understood to
be matter of consent betwen the parties;
unless the judge has made an express order
in the term, allowirg such a period to pre-
pare it

BILLS OF EXCHANGE.

. Action on two bills of exchange drawn by

Hutchinson, on B. & il., in favor of E.,
which the drawees, B. & 1., refused to
accept, and with the amount of which bills
E. sought to charge the defendants as accept-
ors, by virtue of an alleged promise Dbefore
the bills were drawn. The rule on this sub-
ject is laid down with great precision by this
court in the case of Coolidge v. Payson, 2
Wheat. 75, after much consideration and a
carcful review of the authorities ; that a lot-
ter written within a reasonable time before
or after the date of a bill of exchange, de-
scribing it in terms not to be mistaken, and
promising to accept it, is, if shown to the
person who afterwards takes the bill on the
credit of the letter, a virtual acceptance,
binding on the person who makes the prom-
ise. Boyce v. Edwards Ayl

1 2. Whenever the holder of a bill seeks to
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charge the drawee as acceptor, apon some
occasional or implied undertaking, he must
bring himself within the spirit of the rule
laid down in Coolidge ». Payson ......../d.
3. The rule laid down in Coolidge ». Payson
requires the authority to be pointed at the
specific bill or bills to which it is intended to
to be applied, in order that the party who
takes the bill upon the credit of such author-
ity, may not be mistaken in its applica-

. The distinction between an action on a bill,
as an accepted bill, and one founded on a

breach of promise to accept, seems not to |

have been attcnded to; but the evidence
necessary to support the one or the other is
materially different. To maintain the former,
the promise must be applied to the particular
bill alleged in the declaration to have been
accepted ; in the latter, the evidence may be
of a more general character ; and the author-
ity to draw may be collecied from circum-
stances, and extended to all bills coming
fairly within the scope of promise....... id.
5. Courts have latterly leaned very much
against extending the doctrine of implied
acceptances, so as to sustain an action upon
a bill; for all practical purposes, in commer-
cial transactions in bills of exchange, such
collateral acceptances are extremely incon-
venient and injurious to the credit of bills;
and this has led judges frequently to ex-
press their dissatisfaction that the rule has
been carried so far as it has; and their
regret that any other act than a written ac-
ceptance on a bill, has ever been deemed an
AGcentan el INEy PN s Sy, o Id.
. As it respects the rights and the remedy of
the immediate parties to the promise to
accept, and all others who may take bills
upon the credit of such promise, they are
equally secure and equally attainable by an
action for the breach of the promise to ac-
cept, as they would be by an action on the
bill itself. .. ... - o2,
7. The contract to accept the biils, if made at
all, was made in Charleston, South Carolina ;
the bills were drawn in Georgia, on B, & 1.,
in Charleston, and with a view to the state
of South Carolina for the ecxecution of the
contract; the interest is to be charged at
the rate of interest in South Carolina. . .. /d.

s

<

BRITISII TREATY.

See Carver v. Astor, ¥101: CONSTRUCTION OF
STATUTES, 1.

CHANCERY AND CHANCERY PRACTICE.

1. Where a bill was filed to compel the execu-
tion of securities for money loaned, which

o
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securities, it was alleged in the bill, werc
promised to be given upon particular real
estate purchased by the money loaned, and
the complainants had omitted to make the
prior mortgagees of the premises on which
the securities were required to be given, par-
ties to the Dbill, the court said; it has been
urged in reply to those givunds of reversal
for want of parties, or for want of due ma-
turation for a final hearing, that nothing is
ordered to be mortgaged or sold, besides the
interest of the party who is ordered to exe-
cute the mortgage, or whose interest is to be
sold, whatever that may be; but this we con-
ceive to be an Insufficient answer. It is not
enough, that a courtof equity causes nothing
but the interest of the proper party to change
owners ; its decree should terminate and not
instigate litigation; its sales should tempt
men to sober investment, and not to wild
speculation; its process should act upon
known and definite interests, and not upon
such as admit of no medium of estimation ;
it has means of reducing every right to cer-
tainty and precision ; and is, therefore, bound
to employ these means in the exercise of its
jurisdiction.  Caldwell v. Taggart. .. ..*190

. The general rule is, that however numerous

the persons intercsted in the subject ot a
suit, they must all be made parties, plaintiff
or defendant, in order that a complete decree
may be made; it being the constant aim of
a court of equity to do complete justice, by
embracing the whole subject ; deciding upon
and settling the rights of all persons inter-
ested in the subject of the suits; to make
the performance of the order perfectly safe
to those who have to obey it, and to prevent
b s WSS 60 60 6086 S0 60 0 d oo e o 1d.

. Where, in the course of proceedingsin a suit

in chancery, in the circuit court, it is appar-
ent, that a father has not presented the inter-
ests of his children for protection, the court
said, although there is no appeal taken in
behalf of the children, the court, while inter-
fering to prevent the breach of a trust in
behalf of the father, can hardly be expected
to pass over, without noticing, an omission
in the father, amounting to a breach of trust,
to the prejudice of his infant children. .. /d.
The complainants, in the circuit court of
Ohio, filed a bill to enforce the specific per-
formance of a contract; the bill stated that
there was a surplus of several hundred acres,
and by actual measurement it was found
to be 876 acres; the patent having been
granted for 1533 1-3 acres beyond the quan-
tity mentioned in the contract. The pow-
ers of a court of chancery to enforce a
specific execution of contracts, are’ very val-
uable and important; for ia many cases,
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where the remedy at law for damages is not
lost, complete justice cannot be done, with-

out a specific execution; and it has been |

almost as much a matter of course, for a court
of equity to decree a specific execution of a
contract for the purchase of lands, where, in
its nature and circumstanees, it is unobjec-
tionable, as it is, to give damages at law,
where an action will lie for a breach of the
contract; but this power is to be exercised
under the sound discretion of the court, with
an eye to tbe substantial justice of the case.
King v. Hamilton

. When a party comes into a court of chan-
cery secking equity, he is bound to do justice,
and not ask the court to become the instru-
ment of iniquity; when a contract is hard
and destitute of all equity, the court will
leave parties to their remedy at law; and if
that has been lost by negligence, they must
abide by it

. It is a settled rule, in a bill for specific per-
formance of a contract, to allow a defendant
to show that it is unreasonable or uncon-
scientious, or founded in mistake, or other
circumstances leading satisfactorily to the
to the conclusion, that the granting of the
prayer ¢t the bill would be inequitahle and
unjust. Gross negligence on the part of the
complainant has great weight in cases of
this kind ; a party, to entitle himself to the
aid of a court of chancery for a specific exe-
cution of a contract, should show himself
ready and desirous to perform his part. .. /d.

CITIZENSHIP.

See NATURALIZATION,

CITY OF WASHINGTON.

. In 1822, congress passed an act authorizing
the corporation of Washington to drain the
ground in and near certain public reserva-
tions, and to improve and ornament certain
parts of the public reservations; the corpora-
tion were empowered to make an agreement,
by which parts of the location of the canal
should be changed, for the purpose of drain-
ing and drying the low grounds near the
Pennsylvania avenue, &c. To effect these
objects, the corporation was authorized to lay
off in building lots, certain parts of the pub-
lic reservations, Nos. 10, 11 and 12, and of
other squares, and also a part of B street, as
laid out and designed in the original plan of
the city, which lots they might sell at auction,
and apply the proceeds to those objects, and
afterwards to inclosing, planting and improv-
ing other reservations, and building bridges,
&c., the surplus, if any, to be paid into
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the treasury of the United States. The act
suthorized the heirs, &c., of the former pro-
prietors of the land on which the city was
laid out, who might consider themselves in-
jured by the purposes of the act, to institute
in the circuit court, a bill in equity, in the
nature of a petition of right, against the
United States, setting forth the grounds of any
claim they might consider themselves entitled
to make, to be conducted according to the
rules of a court of equity; the court to hear
and determine upon the claim of the plain-
tiffs, and what portion, if any, of the money
arvising from the sale of the lots they might
be entitled to, with a right of appeal to this
court. The plaintiffs, Van Ness and wife,
filed their bill against the United States and
the corporation of Washington, cluiming title
to the lots which had been thus sold, under
David Burns, the original proprietor of that
part of the city, and father of one of the
plaintiffs; on the ground, that by the agree-
ment between the United States and the
original proprietors, upon laying out the city,
those reservations and streets were for ever
to remain for public use, and without the
consent of the proprietors, could nof be
otherwise appropriated, or sold for private
use ; that the act of congress was a violation
of that contraet ; that by such sale and appro-
priation for private use, the right of the
United States thereto was determined, or that
the original proprietors re-acquired a right to
have the veservations, &ec., laid out in build-
ing lots, for their joint and equal berefit with
the United States, or that they were in equity
entitled to the whole or a moiety of the pro-
ceeds of the sales of the lots: Held, that no
rights or claims existed in the former pro-
prietors or their heirs, and that the proceed-
ings of the corporation of Washington, under
and in conformity with the provisions of the
act, were valid and effectual for the purposes
of the act. Ven Ness v. City of Washing-

See Ronkerdorff ». Taylor’s Lessee, *349.

CONSIDERATION.

. It has been long settled, that a promise made

in consideration of an act which is forbidden
by the law, is void ; it will not be questioned,
that an act forbidden by the constitution of
the United States, which is the supreme law,
is against law. Craig v. Stale of Mis-

. A promissory note given for certificates

issued at the loan-office of Chariton, in Mis-
souri, payable to the state of Missouri, under
the act of the legislature ¢ establishing loan-
Olficesisivordrt. it itk i R RN 7.
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5. A contract was made for recbuilding Fort

Washington, by M., a public agent, and a :

deputy quartermaster-general, with B.; in
the profits of which M. was to participate;
false measures of the work were attempted
to he imposed on the government, the success
of which was prevented by the vigilance of
the acecounting ofiicers of the treasury; a bl
was filed, to compel an alleged partner in the
contract to account for and pay to one of
the partners in the transaction, one-half of the
loss sustained in the execution of the con-
tract: ZHeld, that to state such a case is to
decide it ; public morals, public justice, and
the well-established principles of all judicial
tribunals, alike forbid the interposition of
courts of justice to lend their aid to purposes
like this. To enforce a contract which be-
gan with the corruption of a public officer,
and progressed in the practice of known,
wilful deception in its execution, can never
be approved or sanctioned by any court. Bair-
tle v. Coleman

. The law leaves the parties to such a contract
as it found them; if either has sustained a
loss by the bad faith of a particeps eriminis,
it is but a just infliction for premeditated
and deeply practised fraud ; he must not ex-
pect that a judicial tribunal will degrade
itself, by an exertion of its powers, to shift
the loss from one to the other, or to equalize

the benefits or burdens wbich may have re- |

sulted from the viclation of every principle
of morals and of law

CONSTITUTIONAL LAW.

. In its enlarged, and perhaps, literal sense,
the term “bill of credit” may comprehend
any instrument by which a state engages to
pay money at a future day; thus, including a
certificate given for money borrowed; but
the language of the constitution itself, and

the mischief to be prevented, equally limit |

the interpretation of the terms; the word
“emit” is never employed in describing
those contracts by which a state binds itself
to pay mouey at a futurc day, for services
actually received, or for money borrowed for
present use; nor are instruments executed
for such purposes, in common language, de-

nominated “bills of credit.” ¢ To emit bills |

of credit,” conveys to the mind the idea of
issuing paper intended to eirculate through
the community, for its ordinary purposcs, as
money ; which paper is redeemable at a future
day; this is the sense in which the terms
have always been understood.  Craig v.
State of Missouri. . . .. .*410
2. The constitution considers the emission of

bills of credit, aud the enactment of tender
laws, as distinet operations ; independent of
each other; which may be separately per-
formed; both are forbidden. To sustain the
one, because it is not also the other; to say
that bills of credit may be emitted, if they
be not made a tender in payment of debts;
is, in effect, to expunge that distinct inde-
pendent prohibition, and to read the clause as
if it had been entirely omitted

. On the 27th day of June 1821, the legisla-

ture of the state of Missouri passed an act,
cntitled ““an act for the establishment of
loan-offices,” by the third section of which,
the officers of the treasury of the state,
under the direction of the governor, were

- required to issue certificates to the amount

of $200,000, of denominations not exceeding
ten dollars, nor less than fifly cents, in ths
following form: “This certificate shall be
receivable at the treasury of any of the loan-
offices in the state of Missouri, in discharge
of taxes or debts duc to the state, for the
sum of dollars, with interest for the
same, at the rate of two per centum per an-
num from this date.” These certificates
were to be receivable at the treasury, and by
tax-gatherers and other public officers, in
payment of taxes, or moneys due, or to be-
come due, to the state, or to any town or
county therein, and by all officers, civil or
military, in the state in discharge of salaries
and fees of office; and in payment for salt
made at the salt-springs owned by the state,
and to be afterwards leased by the authority
of the legislature. The 23d section of the
act pledged certain property of the state for
the redemption of these certificates; and the
law authorized the governor to negotiate a
loan of siver or gold for the same purpose ;
a provision was made in the law for the
gradual withdrawal of the certificates from
circulation ; and all the certificates had since
been redeemed. The commissioners of the
loan-offices were authorized to malke loans of
the certificates to citizens of the state, as-
signing to each district a proportion of the
amount of the certificates, to be secured by
mortgage or personal security; the loans to
bear intercst, not exceeding six per cenut. per
annum, and the loans on personal property
to be for less than $200: 7/eld, that the cer-
tificates issued under the authority ot the
law of Missouri were “bills of credit;” and
that their emission was prohibited by the
constitution of the United States, which de-
clares that no state shall “cmit bills of
credit.” ho oo o/t

. A promissory note given for certificates

issued at the loan-ofiice of Chariton, in Mis-
souri, payable to the state of Missouri, under
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the act of the legislature “ establishing loan-
OfTi Ces i HVOIdRStor oy S s o oo % 1d.
The action was essumpsit on a promissory
note, and the record stated, “that neither
party having required a jury, the cause was
submitted to the court; and the court, hav-
ing seen and heard the evidence, found that
the defendants did assume as the plaintiff
had declared ; that the consideration for the
note and the assumpsit was for loan-ofiice
certificates, loaned by the state of Missouri,
at her loanoffice in Chariton, which certifi-
cates were issued under *‘an act for estab-
lishing loan-ofiices, &ec.: " [lcld, that it could
not be doubted, that the declaration was on a
note given in pursuance of the act of Mis-
souri ; and that under the plea of non as-
sumpsit, the defendants were at liberty to
question the validity of the consideration
which was the foundation of the contract,
and the constitutionality of the law in which
it originated. The record thus ecxhibiting
the case, gives jurisdiction to this court over
the case, on a writ of error prosccuted by the
defendants to this court, from the supreme
court of Missouri, under the provisions of the
25th section of the judiciary act of 1789. . 7d.
Everything which disaffirms the contract;
cverything which shows it to be void, may be
given in evidence on the general issue, in an

. In 1791, the lcgislature of Rhode Island

granted a chartzr of incorporation to certain
individuals who had associated for the pur-
pose of banking; they were incorporated by
the name of the president, directors and
company of the Providence Bank, with the
ordinary powers of such associations; in
1822, the legislature passed an act imposing
a tax on overy bank in the state, except the
Bank of the United States; the Providence
Bank refused the payment of the tax, alleging
that the act which imposed it was repugnant
to the constitution of the United States, as
it impaired the obligation of the contract
created by the charter of incorporation:
Held, that the act of the legislature of Rhode
Island, imposing a tax, which, under fhe law,
was assessed on the Providence Bank, did
not impair the obligation of the contract
crcated by the charter granted to the banlk.
Providence Dank v. Dillings *514
It has been settled, that a contract entered
into between a state and an individual is as
tully protected by the prohibitions contained
in the tenth section, first article, of the con-
stitution, as a contract between two individ-
uals; and it is not denied, that a charter
incorporating a bank is a contract. ... . . 1d.

. The power of taxing monecyed corporations

has been frequently exercised; and has
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never before, so far as is known, been
resisted ; its novelty, however, furnishes no
conclusive argament against him........ 1d.
10. That the taxing power is of vital impor-
tance ; that it is essential to the existence of
government ; are truths which it cannot be
neeessary to re-affivm ; they are acknowledged
and asserted by all. It would seem, that the
relinquishment of such o power is never to
be assumed; we will not say, that a state
may not relinquish it; that a consideration
sufficiently valuable to induce a partial
release of it, may not exist; but as the
whole community is intercsted in retaining
it undiminished, that commmunity has a
right to insist, that its abandonment ought
not to be presumed, in a case in which the
deliberate purpose of the state to abandon
it dees Not appear. ... vv oo aan.. Id.
11. The power of legislation, and counsequently,
of taxation. operate on all the persons and
property belonging to the body pelitie; this
is an original principle, which has its foun-
dation in society itself ; it is granted by all,
for the benefit of all ; it resides in government
as a part of itself ; and need not be reserved,
where property of any description, or the
right to use it in any manner, is granted to
individuals or corporate bodies ........ Id.
12, ITowever absolute the rizht of an individual
may be, it i3 still in the nature of that right,
that it must bear a porticn of the public
burdens, and that portion must be deter-
mined by the legislature ; this vital power
may be abused; but the constitution of the
United States was not intended to furnish
the correction of every abusce of power which
may be committed to the state governments.
The intrinsic wisdom and justice of the
representative body, and its relations with its
constituents, furnish the only security, where
there is no express contract, against unjust
and excessive taxation, as well as against
unwise legislation generally............ 1d.

CONSTRUCTION OI' STATE LAWS.

—

. The act of the legislature of New York of
May 1st, 1786, gave to the purchasers
of forfeited estates the like remedy, in case of
cviction, for obtaining compensation for the
value of their improvements, as is directed
in the act of the 12th of May 1784 ; the
latter act declares, that the person or persons

having obtained judgment against such
f=] (=] D
purchasers, shall not have any writ of

possession, nor obtain possession of such
lands, &e., until he shall have paid to. the
purchaser of such lands, or person holding
title under him, the value of all improvements
made thercon, after the passing of the act;
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Held, that ciaims of compensation for im-
provements made under the authority of
these acts of the legislature of New York,
were inconsistent with the provisions of the
treaty of peace yith Great Britain of 1783,
and should be rejected. Carver v. Astor.*1
£. That in all cases, a party is bound by natural
justice to pay for improvements on land,
made against his will or without his consent,
is a proposition which the court are not
prepared to admit. ............... oo 0ol ik
8. There is no statute in Virginia, which ex-
pressly makes a judgment u lien upon the
lands of the debtor ; as in England, the lien
is the consequence of a right to take out an
elegit ; during the existence of this, the lien
is universally acknowledged ; different opin-
ions seem, at differcnt times, to have been
entertained of the effect of any suspension of
this right. United States v. Morrison. .*124
4. Soon after this case was decided in the cir-
cuit court for the district of Euast Virginia,
a case was decided in the court of appeals
of that state, in which this question on the
execution law of the srate of Virginia was
elaborately argued, and deliberately decided ;
that decision ig, that the right to take out an
elegit is not suspended, by suing outa writ of
Jfiert facias, and, consequently, that the licn
of the judgment continues, pending the
proceeding on that writ. The court, accord-
ing to its uniform course, adopts the con-
struction of the act which is made by the
highest court of the state.............Jd.

Sce LaNDS AND LanDp TrITLES.
CONSTRUCTION OF STATUTES OF THE
UNITED STATES.

See PrioriTy oF Tng UNITED STATES: STATUTES

oF THE UNITED StaTES : TaxEs: Ronkendorf
v. Taylor’s Lessee, ¥349,

CONTEMPT OF COURT.

[

. That a counscllor practising in the highest
court of the state of New Yorlk, in which he
resides, had been stricken from the roll
of counscllors of the district court of the
United Stales for the northern district of
New Yorl, by the order of the judge of that
cours, fora contempt, does not authorize this
court to refuse his admission as a counsellor
of this court.  Ex parte Tillinghast. .. *108

2. This court does not consider the eircum-

stances upon which the order of the district

judge was given within its cognisance; or
that it is authorized to punish for a contempt
which may have been committed in the

5 PrT.—93

district court of the northern district of New
York .fir: .ot L A Jootd .. Id.

CONTINGENT REMAINDER.

See REMAINDER,

CONTRACT.

1. A contract was made for rebuilding Fort
Washington, by M., a public agent, and a
deputy quartermaster-general, with B. ; in the
profits of which M. was to participate ; false
measures of the work were attempted to be
imposed on the government, the success of
which was prevented by the vigilance of the
accounting officers of the trcasury. A bill
was filed to compel an alleged partner in the
contract to account for and pay to one of
the partners in the transaction one-half of the
loss sustained in the execution of the con-
tract ; feld, that 1o state such a case was to
decide it ; public morals, public justice, and
the well-established principles of all judicial
tribunals, alike forbid the interposition of
courts of justice to lend their aid to purposes
lilze this; to enforce a contract which began
with the corruption of a public officer, and
progressed 1n the practice of known wilful
deception in its execution, can never be
approved or sanctioned by any court. Bartle
v. Coleman. ... ..... S cRa ok 56 0.0 o *184
The law leaves the parties to such a contract
as it found them ; if either has sustained a
loss by the bad faith of a particeps eriminis,
it is but a just infliction for premeditated and
deeply practised fraud ; he wmust not expecs
that a judicial tribunal will degrade itself, by
an exertion of its powers, to shift the loss
from one to the other, or to equalize the
benefits or burdens which may have re-
sulted from the violation of every principle
of morals and of law.............. ... 1d.
3. It has been long settled, that a promise made

in consideration of an act which is forbid-

den by the law, is void; it will not be ques-

tioned, that an act forbiddea by the constitu-

tion of the United States,which is the supreme

law, is against law. Craig v. Stale of Mis-

SOUFE. .. .. .. 50006 06O 0o B? aBr, . . *410

%

CORPORATION.

—

. The defendant claimed land in controversy
under a tax sale which was made by a com-
pany incorporatcd by the legislature of
Connecticut, in 1796, called “ the proprietors
of the half million of acres of land lying
south of lake Erie,” and incorporated by an
act of the legislature of Ohio, passed on the

353




INDEX.

15th of April 1803, by the name of “the
proprietors of the half million of acres of
land lying south of lake Erie, called the
sufferers’ land.” In 1806, the legisiature of
Ohio imposed a land-tax, and authorized the
sale of the lands in the state for unpaid
taxes, giving to minors the right to re-
deem within one year after the determina-
tion of their minority; this act was in force
in 1808. In 1808, the directors of the com-
pany, incorporated by the legislatures of
Connecticut and Ohio, assessed two cents
per acre on the lands of the company, for
the payment of the tax laid by the state of
Ohio, and authorized the sale of those lands
on which the assessrhents were not paid; the
lands purchased by the defendant were the
property of minors, at the time of the sale;
they having been sold to pay the said assess-
ments under the authority of the directors of
the company : feld, that the sale of the land
under which the defendant claimed was void.
Beaty v. Lessce of Knowler. ..........%152

. That a corporation is strictly limited to the
exercise of those powers which are specifically
conferred on it, will not be denied; the
excrcise of the corporate franchise, being
restrictive of individual rights, cannot be
extended beyond the letter and spirit of the
act of incorporation

. From a careful inspection of the whole act,
it clearly appears, that the incorporation of
the company was designed to enable the
proprietors to accomplish specific objects,
and that no more power was given than was
considered necessary to  attain  those
objects ... ... cae Lt RS T

. The words, “all necessary expenses of the
company,”’ cannot be construed to enlarge
the power to tax, which is given for specific
purposes; a tax by the state is not a neces-
sary cxpense of the company, within the
meaning of the act; such an expense can
only result from the action of the company
in the excereise of its corporate powers. .. /d.
The provision in the tenth section, ¢ that the
dircctors shall have power to do whatever
shall appear to them to be necessary and
proper to be done for the well-ordering of
the interests of the proprietors, not contrary
to the laws of the state,” was not intended
to give unlimited power, but the exercise of
a diseretion within the scope of the authority
conferred. ...

. The great object of an incorporation is to
bestow the character and properties of
individuality on a collected and changing
body of men; any privileges which may
exempt it from tne burdens common to
individuals, do not flow necessarily from the
charter, but must be expressed in it, or they
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ESCAPE.

. After judgment obtained in a circuit court

of the United States against the maker of a
note, a capias ad satisfaciendwm was issued
against him by tke holder, and he was put
in prison; two justices of the peace ordered
his discharge, claimring to proceed according
to the law of Kentucky in the case of insolv-
ent debtors, and the jaler permitted him to
leave the prison. The jailer made himself
and his securities liable for an escape, by
permitting the prisoncr to leave the prison.
Bank of Uniled States v. TLyler

ESTATES IN REIMAINDER.

See REMAINDER.

ESTOPPEL.

See EvibrNcE,

EVIDENCE.

The plaintiff claimed under a marriage-set-
tlement purporting to be exccuted the 13th
of January 1758, by an indenture of release,
between Mary Philipse, of the first part,
Roger Morris, of the second part, and Jo-
hanna Phiipse and Beverly Robinson, of the
third part ; whereby, in consideration of a
marriage intended to be solemuized between
Roger Morris and Mary Philipse, &e., R. DL,
and M. P. granted, &e., to J. P, and B. R,
“in their actual possession now being, by
virtue of a bargain and sale to them thereof
made, for one whole year, by indenture bear-
ing date the day next before the date of
these presents, and by force of statute for
transferring uses iuto possession, and to their
heirs, all those,” &c., upon certain trusts
therein mentioned. This indenture, signed
and sealed by the parties, and altesied by the
subscribing witnesses to the seuling and de-
livery thereof, with a certificate of William
Livingston, one of the wiinesses, and the
cxecution thercof before a judge of the
supreme court of the state of New York,
dated the 5th of April 178%, and of the
recording thercof i the sceretary’s ofiice of
New York, was oftered in evidence by the
plaintiff, and objected to, on the ground,
that the certificate of the exccution was not
legal and competent cvidence, and d¢id not
cutitle the plaintiff to read the deed, without
proot of its execution ; a witness was sworn,
who proved the handwriting of Willian Liv-
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ingston, and of the other subscribing wit-
ness, both of whom were dead ; the certificate
of the judge of the supreme court of New
York stated, that William Livingston had
sworn before him, that lie saw the parties to
the deed ‘‘sign and seal the indenture, and de-
liver it as their, and each of their, voluntary
acts and deeds,” &c. According to the laws
of New York, there was sufficient primd
JSacie evidence of the due execution of the
indenture—not merely of the signing and
sealing—but of the delivery, to justify the
court in admitting the deed to be read to the
jury; and in the absence of all controlling
evidence, the jury would have been bound to
find that the deed was duly executed.  Car-
ver v, Astor. ..

. The plaintiff in the ejectment derived title
under the deed of marriage-settlement of the
15th of January 1758, executed by Mary Phii-
ipse, who afterwards intermarried with Roger
Morris, and by Roger Morris and certain
trustees named in the same; the premises,
before the execution of the deed of marriage-
settlement, were the property of Mary Phil-
ipse in fee-simple; the defendant claimed
title to the same premises, under a sale made
thereof, as the property of Roger Morris and
wife, by certain commissioners acting under
the authority of an act of the legislature of
New York, passed the 22d of October 1779,
by which the premises were dirccted to be
sold, as the property of Roger Morris and
wife, as forfeited—Roger Morris and wife
having been declared to be convicted and
attainted of adhering to the enemies of the
United States. Not only is the recital of
the lease, in the deed of marriage settlement,
evidence between the original parties to the
same, of the existence of the lease, but
between the partics to this case, the recital
is conclusive evidence of the same, and
supersedes the necessity of introducing any
other evidence to establish it.....

. The recitel of a lease, in a deed of release, is
conclusive evidence upon all persons claiming
under the parties in privity of estate ; inde-
pendently of authority, the court would have
arrived at the same conclusion, upon prin-

A
Leases, like other deeds and grants, may be
presumed trom long possession, which cannot
otherwise be explained ; and under such cir-
cumstances, a recital in an old deed, of the
fact of such a lease having been exccuted, is
certainly presumptive proof, or stronger, in
favor of such possession under title, than the
naked presumption arising from a mere un-
explained possession

. The legislature incorporated a company, and
declared, that the act of incorporation should

be considered a public act: /eld, the pro-
vision in the act, that 1t should be considered
a public act, must be regarded in courts;
and its enactments noticed, without being
specially pleaded, as would be necessary if
the act were private. Deaty v. Lessee of
Knowler

. As the records of the land-office are of

great importance to the country, and are
kept under the official sanction of the gov-
ernment, their contents must always be
considered, and they are always received in
courts of justice as evidence of the facts
stated. Galt v. Galloway............ *332

. After an assessor of taxes has made the

returns of his assessments, according to the
law under which he acted, and the books for
the collection of the taxes have been made
up according to the returns, and delivered to
a collector, it is not necessary to prove the
appointment of the assessor; the highest
evidence of his appointment is the sanction
given to the returns of the assessor. fon-
kendorf v. Taylor’s Lessee. . . .. ..

INSURANCE.

. Action on a policy of insurance on the brig

Hope, from Alexandria to Barbadoes, and
back to the United States; on the outward
voyage, the Hope put into Hampton Roads
for a harbor, during an approaching storm,
and was driven on shore above high-water
mark; a survey was held, and she was
recommended to be sold, for the benefit of
all concerned; the assured abandoned, and
there was no pretence but that the injury
which the vessel had sustained justified the
abandonment. The question in the case
was, whether, by the acts of the assured, the
abandonment had not been revoked ? There
can be no doubt, but that the revocation of
an abandonment, before acceptance by the
underwriters, may be inferred, from the con-
duct of tlie assured; if his acts and inter-
ference with the use and management of the
subject insured be such as satisfactorily to
show that he intended to act as owner, and
not for the benefit of the underwriters; but
this is always a question of intention, to be
collected from the circumstances of the
case, and belongs to the jury as matter of
fact; and is not to be decided by the court
as matter of law,  Qolumbiun Insurance Co.
v. Ashby. . ... *139

. In the case of the Chesapeake Insurance

Co. ». Stark, 6 Cranch 272, this court lays
down the gencral rule, that if an abandon-
ment be legally made, it puts the under-
writer completely in the place of the assured,
and the agent of the latter becomes the
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agent of the former; and that the acts of
the agent interfering with the subject in-
sured will not affect the abandonment ; but
the court takes a distinction between the
acts of an agent and the acts of the assured
that in the latter case, any acts of ownership
by the owncr himself might be construed
into a relinquishment of the abandonment,
which kad not been accepted. But the court
in that case did not say, and we think did not
mean to be considered as intimating, that
every such act of ownership must, neces-
sarily, and under all possible circumstances,
be construed into a relinquishment of an
abandonment ; the practical operation of so
broad a rule would be extremely injurious. /d.

INTEREST.

. The contract to accept the bills of exchange
on which the action was brought, was made
in Charleston, South Carolina; the bills

were drawn in Georgia, on B. & H., in Charles-
ton, with a view to their payment in Charles-
ton, where the contract was to be executed.
The interest on the bill which was so drawn,
and is unpaid, is to be charged at the rate
Boyce v. Ed-

of interest in South Carolina.
wards

JUDGMENT.

. A judgment does not bind lands in the state
of Kentucky; the lien attaches only from
the delivery of the execution to the sheriff;
it then binds real and personal property, held
by legfxl title. Bank of United States v.

... %360

JURISDICTION.

. The action was assumpsit on a promissory
note, and the record stated, *“that neither
party having required a jury, the cause was
submitted to the court; and the court having
seen and heard the evidence, the court found,
that the defendants did assume, as the plaint-
iff had declared; that the consideration for
the note and the assumpsit was for loan-
office certificates, loaned by the state of Mis-
souri, at her loan-office in Chariton, which
certificates were issued under an act for
establishing Joan-offices,” &c.: Ileld, that it
could not be doubted, that the declaration was
on a note given in pursuance of the act of
Missouri; and that under the plea of non
assumpsit, the defendants were at liberty
to question the validity of the consideration
which was the foundation of the contract;
and the constitutionality of the law in which

356

. The law of Kentucky,

it orviginated ; the record, thus exhibiting the
case, gave jurisdiction to this court over
the case, in a writ of error prosccuted by the
defendants to this court from the supreme
court of Missouri, under the provisions of
the 25th section of the judiciavy act of 1789.
Craig v. State of Missouri

KENTUCKY.

as to promissory
notes, and the liability of parties to such
instruments. Bank of United States v.

LANDS AND LAND TITLES.

. The defendant claimed the land in controversy,

under a tax-sale, which was made by a com-
pany incorporated by the legislature of Con-
necticut, in 1796, called * the proprictors of
the half million of acres of land lying south
of Lake Erie,” and incorporated by an act of
the legislature of Ohio, passed on the 15th of
April 1803, by the name of * the proprictors
of the half million of acres of land lying
south of lake Erie, called the sufferers’
land;” in 1806, the legislature of Ohio im-
posed a land-tax, and authorized the sale of
the lands in the state for unpaid taxes, giv-
ing to minors the right to redeem within
one year after the determination of their
minority ; this act was in force in 1808, In
1808, the directors of the company incor-
porated by the legislatures of Connecticut
and Ohio, assessed two cents per acre on the
lands of the company, for the payment of the
tax laid by the state of Ohio, and authorized
the sale of those lands on which the assess-
ments were not paid; the lands purchased
by the defendant were the property of
minors, at the time of the sale; they having
been sold to pay the said assessments under
the authority of the directors of the com-

pany : Held, that the sale of the land under
which the defendant claimed was void ; that
a corporation is strictly limited to the exer-
cise of those powers which are specifically
conferred on it, will not be denied; the
cxercise of the corporate franchise, being
restrictive of individual rights, cannot be
extended beyond the letter and spirit of the
act of incorporation. From a careful in-
speetion of the whole act, it clearly appears,
that the incorporation of the company was
designed to enable the proprietors to accom-
plish specific objects, and that no more
power was given than was considered neces-
sary to attain these objects. The words,
“all necessary expenses of the company,”
cannot be so construed to enlarge the power
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to tax, which is given for specific purposes;
a tax by the state is not a necessary expense
of the company, within the meaning of the
act; such an expense can only result from
the action of the company in the exercise of
its corporate powers. The provision in the
tenth section, * that the directors shall have
power to do whatever shall appear to them
to be necessary and proper to be done for the
well ordering of the interests of the proprie-
tors, not contrary to the laws of the state,”
was not intended to give unlimited power,
but the exercise of a discretion within the
scope of the authority conferred. Beafy v.
Lessce of Knowler. .. ....ooo.voo.... J¥152
It is a fact of general notoriety, that the
surveys and patents for lands within the
Virginia military district, contain a greater
quantity of land than is specified in the
grants ; parties, when entering a contract for
the purchase of a tract of land in that dis-
trict, and referring to the patent for a de-
scription, of course, expect that the quantity
would exceed the specific number of acres.
But so large an excess as in the present
case, can hardly be presumed to have been
within the expectation of either party; and
admitting that a strict legal interpretation of
a contract would entitle the purchaser to the
surplus, whatever it might be; it by no means
follows, that a court of chancery will, in all
cases, lend its aid to enforce a specific per-
formance of such a contract. Xing v.
TSI o, o B oo B0 BR00 6.0 aBh 6 o SR il
If this large surplus of 876 acres in a patent
for 1533 1-3 acres should be taken as in-
cluded in the original purchase, it might well
be considered as a case of gross inadequacy
of price.............. L i Y 1d,
When there is so great a surplus of land in
the patent, beyond that which it called for
nominally, as that it could hardly be pre-
sumed to have been within the view of
cither of the parties to the contract of sale ;
the court decreed a conveyance of the sur-
plus, the vendee to pay for the same at the
average rate per acre, with interest, which
the consideration-money mentioned in the
contract, bore to the quantity of land named
in the same. .. ... Bgoloog 50 BB 6 50000 o LA
. The possession of a warrant has always
been considered at the land-office in Ohio
sufficient authority to make locations under
it; letters of authority were seldom, if ever,
given to locators ; because they were deemed
unnecessary. Galt v. Galloway. .. ... *332
An entry could only be made in the name of
the person to whom the warrant was issued
or assigned ; so that the locator could acquire
no title in his own name, except by a regular
NN 2000k o o dan ot o £ 100 baGa0E {k

7. When an entry is surveyed, its boundaries
are designated, and nothing can be more
reasonable and just than that these shall
limit the claim of the locator ; to permit him
to vary his lines, so as to affect injuriously
the right of others subsequently acquired,
would be manifestly in opposition to every
principle of justice................... [d

8. Since locations were made in the Virginia

military district in Ohio, it has been the

practice of locators, at pleasure, to withdraw
their warrants, both before and after sur-
veys were executed ; this practice is shown
by the records of the land-office, and is
known to all who are conversant with these
titles; the withdrawal is always entered on
the margin of the original entry, as a notice
to subsequent locators; and no reason is
necessary to be alleged as a justification of
the act. If the first entry be defective in
its calls, or if a more advantageous location
can be made, the entry is generally with-
drawn ; this change cannot be made to the
injury of the rights of others; and the pub-
lic interest i3 not affected by it; the land
from which the warrant is withdrawn, is left
vacant for subsequent locators; and the
warrant is laid elsewhere, on the same num-

ber of unimproved lands.............. Id

As the records of the land-office are of

great importance to the country, and are

kept under the official sanction of the gov-
ernment ; their contents must always be
considered, and they are always received in
courts of justice as evidence of the facts

IR B0 0.0 080 o0 b aodoa oap o ob o o o 1d.

10. Under the peculiar system of the Virginia
land law, as it has been settled in Kentucky,
and in the Virginia military district in Ohio,
by usages adapted to the circumstances of
the country; many principles have been
established which are unknown to the com-
mon law; a Jong course of adjudications
has fixed these principles, and they are con-
sidered as the settled rules by which these
military titles are to be governed. . ..... .

11. An entry, or the withdrawal of an entry,
is, in fact, made by the principal surveyor, at
the instance of the person who controls the
warrant ; it is not to be presumed, that this
officer would place upon his records any
statement which affected the rights of
others, at the instance of an individual who
had no authority to act in the case; the
facts, therefore, proved by the records, must
be received as prime facie evidence of the
right of the person at whose instance they
were recorded ; and as conclusive, in regard
to such things as the law requires to be

°©

recorded. ... ...t thnenienn o, S0
12. A location made in the name of a dece’tsed
357
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person is void; as every other act done in
the name of a deceased person must be con-
Elidcrodies.r, sislp atbes L b 1d.
13. The withdrawal of an entry is liable to
objection, subject to the rights which others
may have acquired subsequent to its with-
drawal having been entered in the land-
office ; this is required by principles of just-
iceasywell as ofilaw, ....oo.ooel. ool 1d.
14. Where by a royal charter of a town in
Vermont, lands were given to the Society for
the Propagation of the Gospel in Foreign
Parts ; the society being named as grantees
of one share in the town, the court held, that
this was a plain recognition by the crown of
the existence of the corporation and of its
capacity to take lands; such a recognition
would confer the power to take land, if it
had not previously existed. Society for the
LPropagation of the Gospel v. Town of Paw-
eI NS Sorocl e L) e e e *#480
15. II. entered, with the proper surveyor for
the district of I _ntucky, 45,000 acres of
land, in the county of Washington, in that
state, by virtue of treasury warrants; a sur-
vey was made thereon in 1786, and a patent
for the land issued to IL in 1797 ; the war-
rants were purchased by the ancestor of the
complainant, by a parol agreement with H.
previous to their entry; before this agree-
ment, H., in connection with a person who
owned other warrants, had made an agree-
ment with 8., to locate their respective war-
rants, which agreement was ratified by the
complainant, who paid a sum of money
to 8., forfees of patenting, and agreed to make
S. aliberal compensation for his services ; and
8. located and surveyed under the warrants
45,000 acres, returned the surveys to the
office, and paid the fees of office; the locat-
ing and surveying of the warrants, and all
the necessary steps for completing the title,
were done by S., who was employed first by
I, and afterwards by the complainant, who
paid in money for the same. IL being de-
ceased, and having made no conveyance of
the legal title to the lands. the complainant
filed a bill in the county of Washington,
“ against the unknown heirs of II.,”” and in
1815, a decree was made by that court, for a
conveyance of the lands by the unknown
heirs, or in their default, by a commissioner,
appointed in the decree to make the same:
IHeld, that the conveyance was not authorized
by the luws of Kentucky, in force at the
time of the decree. Hollingsworth v. Bar-
bour........... .. *466
16. The claim of “a locator” is peculiar to
Kentucky, and has been universally under-
stood by the people of the country to signify
that compensation of a portion of the land

368

located, agreed to be given by the owner of
the warrant, to the locator of it for his serv-
HEEE 66 o - 6B oD e'g 5 e oo 0.0 M Bs ool 1d.
17. The term ‘ property,”” when applied to
lands, comprehends every species of title in-
choate or complete; it is supposed to embrace
those rights which lie in contract; those
" which are executory, as well as those which
are executed. Soulard v. United States.*511

JUDGMENTS AND DECREES.

=

By the general law of the land, no court is
authorized to render a judgment or deecree
against any one, or his estate; until after
due notice by service of process to appear
and defend.  Hollingsworth v. Barbour.*466

KENTUCKY.

—

The acts of the assembly of Kentucky,
authorizing proceedings against absent de-
fendants, referred to and examined. [lol-
lingsworth v. Barbour ......... o on o D)
. The claim of a “locator” is peculisr to
Kentucky, and has been universally under-
stood by the people of the country to signify
that compensation of a portion of the land
located, agreed to be given by the owner of
the warrant to the locator ot it for his serv-
d:
. The record of proceedings against ¢ unknown
heirs”” is no evidence that any such heirs
existed ; and the decree and deed made in
pursuance of it, cannot avail to pass any
title without some evidence that therc were
Sonne HEITSE o o B 000 6 a0 0abio 8 bodo o Jidh

no

w0

LEX LOCL

. Vol. II1. 535.

. A contract to accept certain bills was made
in Charleston, South Carolina. The bills
were drawn in Georgia, on B. and Ii. in
Charleston, and with a view to the state of
South Carolina for the execution of the con-
tract. The interest is to be charged at the
rate of interest in South Carolina. ZDoyce
and Henry v. Edwards, Vol IV. 111.

DO

LIEN.

See CoxsTRUCTION OF STATE Laws, 8, 4.

—

. Lien of judgments and exccutions in Ken-
tucky. Bank of United Statesv. Tyler. . *366

LIMITATION OF ACTIONS.

1. A promissory note was, by the plaintiff,
placed in the hands of P. for colicction ; he
instituted a suit in the state court thereon
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against the maker, on the 7th of May 1820,
but neglected to do so against the indorser ;
the maker proved insolvent. On the 8th
of February 1821, he sued the indorser, but
committed a fatal mistake, by a misnomer of
the piaintiffs; upon which, after passing
through the successive courts of the state, a
judgment of nonsuit was finally rendered
against the plaiatiffs; before that time, the
action against the indorser was barred by
the statute of limitations, to wit, on the 9th
of November 1822 this suit was instituted
on the 27th of January 1825 ; the statute of
limitations of North Carolina interposes a bar
to actions of assumpsit after three years.
Wilcor. v. Executors of Plummer *172
. The guestions in the case were, whether the
statute of limitations commenced running,
when the error was committed in the cow-
mencement of the action against the in-
dorser 7 or whether it commenced from the
time the actual damage wus sustained by the
plaintiffs by the judginent of nonsuit ? whether
the statute ruus from the time the action
accrued, or {rom the time that the damage
was developed, or became definite? Feld,
that the statute began to run from the time
of committing the error, by the misnomer in
the action azainst the indorser. .. ..
. The ground of action in the case is a con-
tract to act diligently and skilfully; and

both the contract and the breach of it admit |

of a definite assignment of date; when
might this action have been brought ? is the
question; for from that time the statute
must run Bo00n0
. When the attorney was chargeable with
neghgence or unskilfulness, his contract was
violated ; and the action might have been
sustained immediately ; perbaps, in that
event, no more than nommal damages may
be proved, and no more recovered; but on
the other hand. it is perfectly clear, that the
proof of actual damage may extend to facts
that occur and grow out of the injury, even
up to the day of the verdict; if so, it is
ciear, that the damage is not the cause of
the action o ol

The statutes of iimitation of Vermont inter-
pose no bar to the institution by the Society
for the Propagation of the Gospel, &c., of an
action for the recovery of land granted by
the town of Pawlet.  Society jor the Propa-
gation of the Gospel v. Towr of Pawlet.*480
. The act of the legislature of Vermont,
which prohibits the recovery of mesne profits
in certain cases, applies to the claim to
such profits, by the plaintiffs in this suit ;
and the provisions of the treaty of peace of
1783, and those of the treaty with Great
Britain in 1794, do not interfere with the

provisions of that act ; the law has prescribed
the restrictions under which mesne profits
shall be recovered; and these restrictions
are obligatory on the citizens of the state;
the plaintiffs take the benefit of the statute
remedy to recover their right to the land;
and they must take the remedy with all the
statutc restrictions A48 51 o e,

LOUISIANA.

. By the treaty by which Louisiana was ac-

quired, the United States stipulated, that the
inhabitants of the ceded territories should be
protected in the free enjoyment ot their
property ; the United States, as a just nation,
regard this stipulation as the avowal of a
principle which would have been held equally
sacred, although it had not been inserted in
the treaty. Soulard v. United States..*511

. The term property, as applied to lands,

comprehends every species of title, inchoate
or complete; it is supposed to embrace
those rights which lie in contract; those
which are executory, as well as those which
are executed ; in this respect, the relation of
the inhabitants of Louisiana to their govern-
ment is not changed; the new government
takes the place of that which has passed
away

MESNE PROFITS.

The act of the legislature of New York
of May 1st, 1786, gave to the purchasers of
forfeited estates the like remedy, in case of
eviction, for obtaining compensation for the
value of their improveinents, as is divected in
the act of the 12th of May 1784 ; the latter
act declared, that the person or persons
having obtained judgment against such pur-
chasers, should not have any writ of posses-
sion, nor obtain possession of such lands,
&c., until he should have paid to the pur-
chaser of such lands, or person holding title
under him, the value of all improvements
made thereon, after the passing of the act:
Held, that claims of compensation for im-
provements made under the authority of
these acts of the legislature of New York,
were inconsistent with the provisions of the
treaty of peace with Great Britain of 1783,
and should be rejected.  Carver v. Astor.*1

. That in all cases a party is bound by naturai

justice to pay for improvements on land,
made against his will, or without his consent,
is a proposition which the court are not

. The act of the legislature of Vermont, which

prohibits the recovery of mesne profits in
certan cases applies to the claim to such
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profits by the plaintiffs in this suit; and the
provisions of the treaty of peace of 1783,
and those of the treaty with Great Britian in
1794, do not interfere with the provisions of
that act. The law has prescribed the re-
strictions under which mesne profits shall be
recovered ; and these restrictions are obli-
gatory on the citizens of the state; the
plaintiffs take the benefit of the statute
remedy to recover their right to the land;
and they must take the remedy, with all the
statute restrictions.  7he Society for the
Propagation of the Gospel v. Town of
Powlet .*¥480

NATURALIZATION.

. The second section of the act of congress

‘“to establish an uniform system of natural-
ization,” passed in 1802, requires, that every
person desirous of being naturalized, shall
make report of himeelt to the clerk of the
district court of the district where he shall
arrive, or some other court of record in the
United States; which report is to be record-
ed, and a certificate of the same given to
such alien; and “ which certificate shall be
exhibited to the court by every alien who
may arrive in the United States, after the
passing of the act, on his application to be
naturalized, as evidence of the time of his
arrival within the United States.” James
Spratt arrived in the United States, after the
passing of this act, and was under the ob-
ligation to report himself according to its
provisions. The law does not require that the
report shall have been made five years before
the application for naturalization ; the third
condition of the first section of the law,
which declares that the court admitting an
alien to become a citizen, *‘ shall be satisfied
that he has resided five years in the United
States,” &ec., does not preseribe the evidence
which shall be satisfactory; the report is
Tequired by the law to be exhibited on the
application for naturalization, as evidence
of the time of arrival in the United States;
the law does not say the report shall be the
sole evidence; nor does it require that the
alien shall report himself within any limited
time after arrival; five years may intervene
between the time of arrival and the report,
and vet the report be valid. The report is
undoubtedly conclusive evidence of the arri-
val; but it is not made by the law the only
evidence of the fact. Sprait v. Spratt. .*393
Janies Spratt was admijted a citizen of the
United States, by the circuit court for the
county of Washington, in the district of
Columbia, and obtained a certificate of the
same in the usual form. The act of the court
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admitting James Spratt as a citizen was a
judgment of the circuit court; and this
court cannot lool behind it, and inquire on
what testimony it was pronounced....... 1d.

. The various acts on the subject of natural-

ization, submit the decision upon the right
of aliens to courts of record; they are to
receive testimony, to compare it with the
law, and to judge on both law and fact; if
their judgment is entered on record in legal
form, it closes all inquiry; and like any
other judgment, is complete evidence of its
own validity. 1d.

PLEAS AND PLEADINGS.

. A case came before the court on a judgment

in the circuit court, for the defendant, the
avowant i replevin, he having demurred to
the pleas of the plaintiff in an action of
replevin; the court having reversed the
judgment of the circuit court, remanded the
cause, with instructions to the circuit court
to overrule the demurrer, and permit the
defendant, the avowant, to plead. Lioyd v.
Seott
In an ejectment to recover a lot of land,
being the first division lot laid out to the
right of the society in the town of Pawlet,
the plaintiffs are described in the writ as
“The Society for the Propagation of the
Gospel in Foreign Parts, a corporation duly
estabiished in England, within the dominions
of the king of the United Kingdom of Great
Britain and Irveland, the members of which
society are aliens, and subjects of the said
king ;” the defendants pleaded the general
issue of not guilty. The general issuc ad-
mits the competency of the plaintiffs to sue,
in the corporate capacity in which they have
sued ; the plaintiffs are a foreign corporation,
the members of which are averred to be
aliens, and British subjects ; and the natural
presumption 18, that they are residents
abroad. Society for Propagating the Gospel
v. Town of Pawlet.................. *48¢)
If the defendants meant to insist on the
want of a corporate capacity in the plaintiffs
to sue, it should have been insisted upon, hy
a special plea in abatement or bar ; pieading
to the merits has been held by this court to
be an admission of the capacity of the plaint-
iffs to sue; the general issue admits, not
only the competency of the plaintiffs to sue,
but to sue in the particular action which they
bring.......... S, dd.

PRACTICE.

. The practice of bringing the whole of the

charge of the court delivered to the jury in
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the court below, for review before this court,
is unauthorized, and extremely inconvenient
both to the inferior and to the appellate
court; with the charge of the court to the
jury upon mere matters of fact, and with its
commentaries upon the weight of cvidence,
this court has nothing to do; observations of
that nature are understood to be addressed
to the jury, merely for their consideration as
the ultimate judges of the matters of fact;
and are entitled to no more weight or im-
portance, than the jury, in the exercise of
their own judgment, chose to give them;
they neither are, nor are understood to be,
binding on them, as the true and conclusive
exposition of the cvidence. If, in summing
up the evidonce to the jury, the court should
misstate the law, that would justly furnish a
ground for an exception ; but the exception
should be strictly confined to that misstate-
ment ; and by being made known at the
moment, would often enable the court to
correct an erroneous expression, so as to ex-
plain or qualify it in such manner as to
make it wholly unexceptionable, or perfectly
distinct. Carver v. Astor........... G 5
A rule had been granted on the district
judge of the northern district of New York,
to show cause why he did not sign a bill of
exceptions, in a case tried before him: the
court said, that on the day of the return of
the rule, the district judge has a right to
show cause, whether the person who obtained
the rule moves, or not; he has a right to
have the rule disposed of. ZEx parte Brad-

A return by the district judge to a rule to
show cause, need not be sworn to by
I 5 & cosoadnag 0000 5086 SODONERE o0 dalls
A case came before the court on a judgment
in the circuit court, for the defendant, the
avowant in replevin—he having demurred to
the pleas of the plaintiff in an action of
replevin. The court having reversed the
judgment of the circuit court, remanded
the cause, with instructions to the circuit
court %o overrule the demurrer, and permit
the defendant, the avowant, to plead. ZLloyd
v. Seott. ...... o600 0 GBS 00k 06 g0 o .. %205
Where the whole cause, and not a point or
points in the cause, has been adjourned from
the circuit court to this court, the case will
be remanded to the circuit court. Saunders
o, CH2:1] Hopod ol oo ok ool Soa o0 J*392
In an ejectment to recover a lot of land,
being the first division lot laid out to the
right of the socicty in the town of Pawlet,
the plaintiffs were described in the writ as
“the Society for the Propagation of the
Gospel in Foreign parts, a corporation duly
established in England within the dominions
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of the king of the United Kingdom of Great
Britain and Ireland, the members of which
society are aliens, and subjects of the said
king;” the defendants pleaded the general
issue of not guilty. - The gencral issue ad-
mits the competency of the plaintiffs to sue,
in the corporate capacity in which they have
sued. Society for the Propagation of the
Gospel in Foreign parts v. Toun of Paw-
178 St I 8 5 o B 8 oo o .*480
If the defendants meant to insist on the
want of a corporate capacity in the plaintiffs
to sue, it should have been insisted upon by
a special plea in abatement or bar; pleading
to the merits has been lLeld by this court to
be an admission of the capacity of the
plaintiffs to sue; the general issue admits,
not only the competency of the plaintiffs to
sue, but to sue in the particular action which
I VI 6 006 066 6.4 a60060 o 66 - - - .. 4d.

PRICRITY O THE UNITED STATES.

. The plaintiff in replevin, James De Wolf,

claimed merchandise under an assignment
executed by George De Wolf and John Smith
to him, in consideration of a large sum of
money due by them to James De Wolf, and in
consideration of advances to be made to
them by him; the assignment transferred
four vessels and their cargoes, three of which
vessels were then at sea, and one in New
York, ready to sail, the property of the
assignors ; the assignment was to be void
on the payment to James De Wolf of the
money due to him; and if it should not be
paid, the assignee to enforce the pledge by
process and arrest, in all countries or places
whatsoever, and to sell the same for the
payment of the amount due by them, the
assignors, 1o George De Wolf. The merchan-
dise for which this action of replevin was
instituted was part of the return-cargo of
one of the vessels; the defendant, Harris,
pleaded, that the merchandise was not the
property of the plaintiff, but of George
De Wolf and John Smith ; and justified the
taking of the goods of the plaintiff, as mar-
shal of the district of Massachusetts, by
virtue of a writ of attachment sued out in
the district court of the United States for
the district of Massachusetts, in which suit
judgment was obtained against George
De Wolf. On the trial, the plaintiff in the
replevin proved the assignment; that large
sums of money were due to him by George
De Wolf and John Smith; that the goods
were part of the property assigned; that he
had used all proper means to take possession
of the goods, but was prevented by the at-
tachment issued by the United States; the
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defendant proved that the goods were im-
ported into the United States by De Wolf and
Smith ; and that at the time of the importa-
tion, they were indebted to the United States
for duties which were due and unpaid, to an
amount exceeding the value of the merchan-
dise attached; and that the Octavia, one of
the vessels assigned, with a cargo on board,
ready for sea, was at new York, at the time
of the assignment, which ship was not de-
livered to James De Wolf, the assignee, nor
were the bills of lading assigned ; the cargoes
on board the vessels being consigned to the
masters for the sales and returns. In the
case of Conard ». Atlantic Insurance Co.,
1 Pet. 306, it was decided, that the non-
delivery of a vessel assigned to secure or
pay a bond fide debt, did not make the
assignment absolutely void. This court is
well satisfied with that opinion, Harwis v.
1RG5 58 oo B BRARASERR ot
. The deed of assignment conveyed to the
assignee a right to the proceeds of the out-
ward-bound cargoes on board the vessels
assigned to James De Wolf ; the failure of
George De Wolf to deliver to the assignee the
copies of the bill of lading which were in his
possession, did not leave the property sub-
ject to the attachment of creditors, who
had no notice of the decd. It was held, in the
case of Conard ». Atlantic Insurance Co., that
such a transfer gives the assignec a right to
take and hold those proceeds against any
person but the consignee of the cargo,
or purchaser from the consignee, without
. That the consignees of the merchandise were
indebted to the United States on duty bonds
remaining due and unpaid at the time of the
importation, did not, under the 62d section
of the act of March 2d, 1799, make the mer-
chandise, as to the United States, the property
of the consignees, notwithstanding the assign-
ment; and make the attachment of the
United States for the debt due to them
sufficient to bar the action of replevin brought
by the assignee

See Conard ». Nicoll, #291,

PROMISSORY NOTES.

. Action by the indorsees against the indorser
of a promissory note, made and indorsed in
the state of Kentucky ; the statute of Ken-
tucky, authorizing the assignment of notes,
is silent as to the duties of the assignee, or
the nature of the contract created by the
assignment ; it only declares such assigo-
ments valid, and the assignee capable of suing
in his own name. But the courts of that
state have clearly defined his rights, duties
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and obligations resulting from the assign-
ment ; the assignee cannot maintain an action
on the mere non-payment of the note and
notice thereof, until the holder of the note
has made use of all due and legal diligence to
recover the money from the maker; whose
engagement is held to be, that he will pay
the amount, if after due and diligent pursuit
the maker is found insolvent. DBank of
United States v. Tyler. .. .. %366

. The principles of the law of Kentucky rela-

tive to the Hability of indorsers of promissory
notes, and proceedings to establish the same,
as settled by the decisions of the courts of
Kentucky .. S0 ot

. After judgment obtained in the circuit court

of the United States, against the malker of a
note, a capias ad satisfaciendim was issued
against him by the holder, and he was put in
prison ; two justices of the peace ordered his
discharge, claiming to proceed according to
the law of Kentuclky in the case of insolvent
debtors ; and the jailer permitted him to
leave the prison. The jailer made himself
and his sureties liable for an escape, by
permitting the prisoner to leave the prison ;
the neglect of the holder of the note to pro-
ceed against the jailer and his suretics,
prevents his making the indorser liable for
the amount of the note S s

. The general principle of all the cases is, that

a plaintiff must pursue with legal diligence
all his means and remedies, direct, imme-
diate or collateral, to recover the amount of
his debt from the maker of the note, or any
one else who has put himself, or has by
operation of law been put, in his place. . /d.

. The decision of this court in the case of

the Bank of the United States ». Weisiger,
examined and confirmed.. .,

RECORDS.

. The record of proceedings against “un-

known heirs,” is no evidence that any such
heirs existed; and the decree and deed made
in pursuance of it, cannot avail to pass any
title, without some evidence that there were
such heirs, Hollingsworth v. Barbour, ¥466

REMAINDER.

. The uses declared in a deed of marriage-

settlement were: to and for the use of
“ Johanna Philipse and Beverly Robinson
(the releasees) and their heirs, until the
solemnization of the said intended marriage ;
and from and immediately alter the solemni-
zation of the said intended marviage, then to
the use and behoof of the said Mary Philipse
and Roger Morris, and the survivor of them,




INDEX.

for and during the time of their natural lives,
without impeachment of waste; and from
and after the determination of that estate,
then to the uge and behoof of such child or
children, ag shall or may be procreated be-
tween them, and to his, her or their heirs and
assigns for ever ; but in case the said Roger
Morris and Mary Philipse shall have no child
or children begotten between them, or that
such child or children shall happen to die
during the lifetime of the said Roger aud
Mary, and the said Mary should survive the
said Roger, without issue, then to the use and
behoof of her, the said Mary Philipse, and
her heirs and assigns for ever; and in case
the said Roger should survive the said Mary
Philipse, without any issue by her, or that
such issue is then dead, without leaving issue ;
then, after the decease of the said Roger
Morris, to the only use and behoof of such
person or persons, and in sich manner and
form, as the said Mary Philipse shall, at any
time during the said intended marriage,
desire the same, by her last will and testa-
ment,” &. The marriage took effect ; chil-
dren were born, all before the attainder of
their parents in 1""0 Mary Morris survived
her husband ; and dled in 1825, leaving her
children surviving her. This is a clear re- |
mainder m fee to the children of Roger
Morris and wife; which ceased to be contin-
gent, on the birth of the first child, and
opened to let in after-born children.  Carver
v. Astor, J¥1
. It s peliectly consistent with tn\ hmxta-
tion, that the estate in fee might be defea-
sible and determinable upon a subsequent
contingency ; and upon the happening of
such contingency, might pass, by way of |
shifting executory use, to other persons in |
iees thus making a fee upon a fee.......Id.
. The general rule of law, founded on public
policy, is, that limitations of this nature shall
be construed to be vested when, and as soon
as they may vest; the present limitation in
its terms purports to be contingent only
until the birth of a child, and may then vest ;
the estate of the children was contingent only
until their birth; and when the confiscation
act of New York passed, they being all born ;
it was a vested remainder in them and their
heirs, and not liable to be defeated by any
transfer or destruction of the life-estate.

STATUTES OF LIMITATION.
See LIMITATION OF ACTIONS,

STATUTES OF STATES.

. A case was admitted to be essentially the

same with that of Gardner ». Collins, 2 Pet.
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58; but the counsel for the plaintiff relied
on evidence adduced to show a settled judi-
cial construction of the act of the legislature
of Rhode Island, relative to descents, dif-
ferent from that which had been made in
this court. ‘The court is not convinced
that the construction of the act which pre-
vails in Rhode Island is opposed to that
which was made by this court.” Saunders
1. Gould. .

g Conxn uctlon of the act of Lhe legislature of
Maryland of 1791, which authorizes the de-
scent to alien heirs, of lands held by aliens
under “deed or will,” in that part of the
district of Columbia which was ceded to the
United States by the state of Maryland.
Spratt v. Spratt

See CONSTRUCTION OF STATE LAws,

STATUTES OF TIlE UNITED STATES.

See Ciry or WASHINGTON : P’RIORITY OF THE
UNITED STATES

TAXES AND TAXATION.

1. The official tax-books of the corporation of
Washington, made up by the register, from
the original returns or lists of the assessors
laid before the court of appeals, he being
empowered by the ordinances of the corpora-
tion tfo correct the valuations made by the
assessors, are evidence; and it is not
required, that the assessors’ oviginal lists
shall be produced in evidence, to prove the
assessment of the taxes on real estate in the
city of Washington. Ronkendorj'v. Taylor’s
Lessee.. . . . *349

. In an ex parte proceeding, as a sale of land
for taxes under a special authovity, great
strictness is required ; to divest an individual
of his property, against his consent, cvery
substantial requisite of the law must be com-
plied with; no presumption can be raised in
behalf of a collector who sells real estate for
taxes, to cure any radical defect in his pro-
ccedings ; and the proof of regularity devolves
upon the person who claims under the col-
lector’s sale....

. Proof of the regular appointment of the
assessors is not necessary ; they acted under
the authority of the corparation, and the
highest evidence of this fact is the sanction
given to their returns. ..

. The act of congress, under which the lot in
the city of Washington, in controversy, was
sold, required, that public notice of the time
and place of sale of lots, the property of
non-residents, should b2 given, by advertising
“once a week,” in some newspaper in the
city, for three months; notice of the sule of
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the lot in controversy was published for three
months; but in the course of that period,
eleven days at one time, at another ten days,
and at another eight days, transpired in suc-
ceeding weeks, between the insertions of the

advertisement in the newspapers. “ A week” |

is a definite period of time, commencing on
Sunday and ending on Saturday ; the notice
was published, Monday, January 6th, and
was omitted until Saturday, January 18th,
leaving an interval of cleven days; still the
publication on Saturday was within the weel
preceding the notice of the 6th, and this was
sufficient. It would be a most rigid con-
struction of the act of congress, justified
neither by its spirit nor its language, to say,
that this notice must be published on any
particular day of a week ; if published once
a week for three months, the law is complied
with, and its object effectuated

. No doubt can exist, that a part of a lot may
be sold for taxes, where they have accrued
on such part

. The lot on which the taxes were assessed,

belonged to two persons as tenants in com- |

mon ; the assessment was made by a valua-
tion of each half of the lot; to make a sale
of the interest of one tenant in common for

|

unpaid taxes valid, it need not extend to the |

interest of both claimants; one having paid
his tax, the interest of the other may well be
sold for the balance 1d.

. The advertisement purported to sell * half
of lot No. 4, in square No.491;" and the
other half was advertised in the same man-
ner, as belonging to the other tenant in
common: This was not a sufficient adver-
tisement ; and a sale made under the same
was void

. It is not sufficient, that in an advertisement
of Jand for sale for unpaid taxes, such a de-
scription be given as would enable the person
desirous of purchasing to ascertain the situa-
tion of the property by inquiry ; nor if the
purchaser at the sale had been informed of
every fact necessary to enable him to fix a
value upon the preperty, would the sale be
valid, unless the same information had been
communicated to the publie in the notice. . Zd.
The 10th section of the act of congress pro-
vides, that real property in Washington, on
which two or more years’ taxes shall be due
and unpaid, may be sold, &c. ; in this sec-
tion a distinction is made between a general
and a special tax; property may be sold to
pay the former, as soon as two years’ taxes
shall be due; but to pay the latter, prop-
erty cannot be sold, until the expiration of
two years after the second year’s tax becomes
due. The taxes for which the property in
controversy wag sold, became due, by the
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ordinance of the corporation, oh the 1st day
of January 1821 and 1822 ; the special tax
for paving was charged against the lot in
1820, and became duc on the 1st of January
1821; but the ground on which it was
assessed was not liable to be sold for the tax
until the 1st of January 1823. The first
notice of the sale was given on the 6th of
December 1822, nearly a month before the
lot was Hable to be sold for the special tax
of 1820 : fHeld, that the whole period should
have elapsed which was necessary to render
the lot liable to be sold for the special tax,
before the advertisement was published./Zd.

10. The power of taxing moneyed corporations
has been frequently exercised; and has
never before, so far as is known, been re-
sisted ; its novelty, however, furnishes no
conclusive argument against it. Prowvidence
Bank v. Biilings ey DI

11. That the taxing power is of vital import-
ance; that it is essential to the existence of
government ; are truths which it cannot be
necessary to re-affirm ; they are acknowledged
and asserted by all. [t would seem, that the
relinquishment of such a power is never to
be assumed; we will not say, that a state
may not relinquish it ; that a consideration
sufficiently valuable to induce a partial release
of it, may not exist; but as the whole com-
munity is interested in retaining it undi-
minished, that community has a right to
insist, that its abandonment ought not to be
presumed, in a case in which the deliberate
purpose of the state to abandon it does not
appear......

12. The power of legislation, and consequently,
of taxation, operates on all the persons and
property belonging to the body politic ; this
is an oringinal principle, which has its
foundation in society itself; it is granted
by all, for the benefit of all; it resides in
government as a part of itself; and need
not be reserved, where property of any
description, or the right to use it in any
manner, is granted to individuals or cor-
porate bodies

13. However absolute the right of an individual
may be, it is still in the nature of that
right, that it must bear a portion of the
public burdens, and that portion must be
determined by the legislature.  This vital
power, may be abused ; but the constitution
of the United States was not intended to
furnish the correction of every abuse of
power, which may be committed to the state
governments; the intrinsic wisdom and
justice of the representative body, and its
relations with its constitutents, furnish the
only security, where therc i3 mo express
contract, against unjust and excessive taxa-
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tion, as well as against unwise legislation
generally. ......ooovviiiiiiiaen. L d

See Crry or WasHINGTON: PRrIORITY OF
THE UNITED STATES.

TIME.

is a definite period of time, com-
mencing on Sunday and ending on Saturday.
Ronkendorff' v. Taylor's Lessee. ......%349

TREATY.

See Loursiava,

USURY.

S. being seised in fee of four brick tene-
ments and lots of ground, in Alexandria, in
consideration of $5000, granted to M. an
annuity or yearly rent-charge of $500, to be
issuing out of and charged upon the houses
and ground, and covenanted that the same
should be paid to M., his heirs and assigns
for ever thereafter, with the right to distrain
in case of non-payment of the same. In
the deed granting the rent-charge, M., the
grantee, covenanted, that at any time after
five years, on the payment of $5000, with
all arrears of rent, he, M., would release the
said rent-charge, and the same should cease ;
S. covenanted to keep the buildings in repair,
and that he would have them fully insured
against fire, and assign the policy of insur-
ance, for the protection of M., the money
from the insurance to be applied to the
rebuilding or repairing the houses, if de-
stroyed or injured by fire. Afterwards, S.,
by deed of bargain and sale, conveyed to L.,
the plaintiff in error, the houses and lots of
ground, subject to the payment of the rent
to M., who, since the same conveyance, had
been seised of the same. The rent being
unpaid, M. lévied a distress for the same, and
L. brought replevin; and the defence to the
claim for rent set up to the avowry was, that
the transaction was usurious, and the deed
granting the rent-eharge was, by the laws
of Virginia, absolutely void. The statute of
Virginia, of 1793, provides, that no person
shall take, directly or indirectly, more than
six per cent. per annum on loans of money
or for forbearance for one year; and it de-
clares that all bonds and other instruments
for a greater amount of interest shall be
utterly void. Lloyd v. Seott. .

. The requisites to form an usurious transac-

action are: 1. A loan, either express or im-
plied. 2. An understanding that the money
lent shall or may be returned. 8. That a
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greater rate of interest than is allowed by
the statute shall be paid. The intent with
which the act is done, is an important in-
gredient to constitute this offence..... o o Ll

. Ignorance of the law will not protect a party

from the penalties of usury, where it is com-
mitted ; but where there was no intention to
evade the law, and the facts which amount
to usury, whether they appear upon the face
of the contract or by other proof, can be
shown to have been the result of mistake or
accident, no penalty attaches........... 1d.
The act of usury has long since lost that
deep moral stain whichk was formerly attached
to it; and is now generally considered only
us an illegal or immoral act, because it is
p10111b1tedbyh\v . Ad.
If the court were, in this case, llmltcd by
the pleas, to the words of the contract, and
it purported to be a purchase of an annuity,
and no evidence was adduced giving a differ-
ent character to the transaction; the argu-
ment, that, though the annuity may produce
a higher rate of interest than six per cent.
upon the consideration paid for it, as it was
a purchase, it was legal, would be unanswer-
able; an annuity may be purchased, like a
tract of land or other property; and the in-
equality of price will not, of itself, make the
contract usurious. If the inadequacy of
consideration be great, in any purchase, it
may lead to suspicion; and connected with
other circutnstances, may induce a court of
chancery to relieve against the contract. ./d.
In this case, $5000 were paid for a ground-
rent of $500 per annum ; this circumstance,
although ten per cent. be received on the
money paid, does not make the contract
unlawful; if it were a bond fide purchase of
an annuity, there is an end of the question ;
and the condition which gives the option to
the vendor to repurchase the rent, by paying
the $5000, after the lapse of five years, would
not invalidate the contract. The right to
repurchase, as also the inadequacy of price,
would be circumstances for the consideration
of a jury.......

. The purchase of an annuity, or any other

device, used to cover an usurious transaction,
will be unavailing; if the contract be in-
fected with usury, it cannot be enforced. . /d.

. If a party agree to pay a specific sum, ex-

ceeding the lawful interest, provided he do
not pay the principal by a day certain, it
is not usury; by a punctual payment of the
principal, he may avoid the payment of the
sum stated, which is considered as a penalty.
Where a loan is made, to be returned at a
fixed day, with more than the legal rate of
interest, depending on a casualty which
hazards both principal and interest, the con-
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tract is not usurious ; but where the interest
only is hazarded, it is usury............ 1d.
All the material facts to constitute usury are
found in the second plea ; it states a corrupt
agreeinent to loan the money, at a higher rate
of interest than the law allows; that the
money was advanced, and the contract
executed, according to such agreement ; that
on the return of the principal, with the full
payment of the rent, after the lapse of five
years, the annuity was to be released; the
amount agreed to be paid above the legal
interest for the forbearance, is not expressly
averred, but the facts are so stated in the
plea, as to show the amount with certainty ;
$500, under cover of the annuity, were to be
paid annually, for the forbearance of the
$5000; making an annual interest of ten
per cent: these facts, uncountradicted as they
are, amount to usury. It is evident, from
this statement of the case, that the annuity
was created us a means for payirg the interest,
until the principal should be returned, and as
a dizguise for the transaction; such is the
legitimate inference which arises from the
facts stated in the plea............... Id.
10. The principle seems to be settled, that

usurious securities are not only void, as be-

tween the original parties, but the illegality
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of their inception affects them even in the
hands of third persons, who are entire
strangers to the transactions; a stranger
must ‘“‘take heed to his assurance at his
peril;” and cannot insist on his ignorance of
the corrupt contract, in support of his claim
to recover upon a security which originated
in usury...... b Bao ob 1d.
11. In the case of De Wolf ». Jolnson, 10
Wheat. 867, the first mortgage being exe-
cuted in Rhode Island, in 1815, was not
usurious by the laws of that state; and the
second mortgage, executed in Kentucky, in
1814, being a new contract, was not tainted
with usury; the question, thercfore, whether
the purchaser of an equity of redemption can
show usury in the mortgage, to defeat fore-
closure, was not involved in that case... Jd.
12. The law of Virginia having declaved that a
contract infected by usury is vold; and by
the deed from 8. to M., a right to enter on
the premises and distrain for the vent, being
claimed under a deed, which, upon the admis-
sions in the pleadings, is usurious; and the
premises upon which the distress was made,
being held by L., under a conveyance from
S.; L. may may set up the defence of usury
in the decd, against the swmmary remedy
asserted by M. under the deed......... Jd.
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