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correctness of which, we do not entertain a doubt. There is no error in the
record of the eircuit court, and the judgment is affirmed, with six per cent.
interest and costs.

Judgment aflirmed.

*311] *Jomn W. King and others, Appellants, ». Jayes Tfamirton
& 3 ? . ) ’
Jaxes Srricker and Frances his wite, Hezexiamn FoLrse, ABrAmay

Haxey and Jonn Horkins, Appellees.
Specific performance.

The complainants, in the circuit court of Ohio, filed a bill to enforce the specific performance of
a contract ; the bill stated, that there was a surplus of several. hundred acres, and by actual
measurement, it was found to be 876 acres (the patent having been granted for 1583 1-8 acres),
beyond the quantity mentioned in the contract.

It is a fact of gencral notoriety, that the surveys and patents for lands within the Virginia mili-
tary district, contain a greater quantity of land than is specified in the grants; parties, when
entering into a contract for the purchase of a tract of land in that district, and referring to the
patent for a description, ¢f course, expect that the guantity would exceed the specitied number
of acres ; but so large an excess as in the present case, can hardly be presumed to have been
within the expectation of eithcr party ; and admitting that a strict legal interpretation of a con-
tract would entitle the purchaser to the surplus, whatever it might be, it by no means follows,
that a court of chancery will, in all cases, lend its zid to enforce & specific performance of
such a contract. p. 321.

The powers of a court of chancery to enforee a specific exceution of contracts, are very valuable
and important ; for in many cases, where the remedy at law for damages is not lost, complete
justico cannot be done, without a specific execution ; and it has been almost as much a matter
of course, for a court of equity to decree a specific exccution of a contract for the purchase of
lands, where in its nature and circumstances it is unobjectionable, as itis to give damages at law,
where an action will lic for a breach of the contract; but this power is to be exercised under
the sound discretion of the court, with an cye to the substantial justice of the case. p. 328.

When a party comes into a court of chancery seeking equity, he is bound to do justice, and not
ask the court to become the instrument of iniguity ; when a contract is hard and destitute of all
equity, the court will leave parties to their remedy at faw; and if that has been lost by neg-
ligence, they must abide by it.!  p. 328.

It is a settled rule, in a bill for specific performance of a contract, to allow a defendant to show
that it is unrcasonable, or unconscientious, or founded in mistake, or other circumstances
leading satisfactorily to the conclusion, that the granting of the prayer of the bill would be
inequitable and unjust ; gross negligence on the part of the complainant has great weight in
cases of this kind ; a party, to entitle himself to the aid of a court of chancery for a speeific
execution of a contract, should show himself ready and desirous to perform his part. p. 828.

If this large surplus of 876 acres in a patent for 1533 1-8 acves should be taken as included
in the original purchase, it might well be considered a case of gross inadequacy of price.
p. 829,

*#When there was so great a surplus of land in the patent, beyond that which it called for,
nominally, as that it could hardly be presumed to Lave been within the view of cither

of the parties to the contract of sale; the court decreed u conveyance of the surplus, the ven-

dee to pay for the same at the average rate per acre, with interest, which the consideration.

money mentioned in the contract bore to the quantity of land named in the same. p. 830.
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I Whether specific performance of a contract
for the sale of land will be deerced, depends
upon the equity and justice of all the circum-
stances of the casc; a case may occur, where
the agreement is perfectly good and binding
upon both parties, and not the slightest decree

of -hlmeaatts to the purchaser, and yet
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specific performance will be denied, and the
parties left to their remedy in damages.
Ilenderson ». Iays, 2 Watts 148 ; Freetly v.
Barnhart, 51 Penn. St. 279; Weisc’s Appeal,
72 1d. 851. It is of grace, and not of right.
Pennock ». Freeman, 1 Watts 401. And sce
Margraf ». Muir, 57 N. Y. 155.
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ArpraL from the Circuit Court of Ohio. In the circuit court for the
district of Ohio, James Hamilton, James Stricker and Franeces his wife, late
Frances Ilamilton, heirs-at-law of Alexander Iamilton and others, grantees
of Alexaner Hamilton, filed a bill for a specific performance of a contract
entered into between Klisha King, the father of John W. King, one of the
appellants, and Alexander Hamilton, on the 8th of I'ebruary 1815, for the
sale of certain lands in the state of Ohio, within the Virginia military dis-
triet, between the Little Miami and the Scioto river. The contract was in
the following terms :

“I this day sell to Alexander Hamiiton all my lands lying on the Miami
river, in the state of Ohio, 15331 acres, as by patent in my name ; also, 333}
taken off the lands patented in the name of Sackville King, of 1000 acres.
This Iand of 3334 acres, taken from S. King’s, is to be done adjoining to the
entry of E. King’s of 15633%. Ile, the said Hamilton, is bound to pay to
Elisha King, for this land, 946/ 16s. of current money of Virginia, in threc
annual payments, beginning December 25th, 1805 ; then to pay 3157 12s.
Also, in the years of 1806 and 1807, on each Christmas day, or before, to
make the full payments, as is above. The manner and agreement made by
us 1s in payment as tenders : the said Hamilton takes to this country horses,
to be sold at twelve months’ credit, taking bond and good security, which
bonds is lawful tenders from year to year; and on these tenders being made,
the said King is bound to give to the said Hamilton good titles to the said
lands. We do bind ourselves, our heirs, executors, administrators, firmly,
by these *presents, in the penalty of two thousand pounds, in this [#313
our bargain. Given under our hands and seals.” L

‘When this contract was made, Elisha King had a patent for his entry,
No. 1548. Sackville King’s entry, No. 1549, was held by him, without any
title to it ; and afterwards, in 1812, Sackville King’s whole entry was con-
veyed by himn to another, who now held the same. Alexander Hamilton
entered on No. 1548, immediately after his purchase, supposed to be 1533%
acres ; and, with others holding under him, made valuable improvements on
1t, and still held possession of the same.

The bill stated, that Hamilton continued to make payments until the 22d
June 1809, at which time, he having paid one-half of the purchase-money of
the tract estimated at 15331 acres, Kimg made a conveyance to him of 7662
acres, supposed to be a conveyance of one-half of the same. The bill charged,
that there was a large surplus of several hundred acres, and that this sale
was in gross ; and insisted on a conveyance of the whole of the lands in No.
1548. 'The patent to Elisha King for No. 1548, bore date the 10th of March
1804, and was for “a certain tract of land, containing 15331 acres,” as by
survey bearing date the 13th of April 1792 ; and set forth the metes and
bounds, according to this survey.

The bill elaimed an aliowance for the loss of 333} acres of Sackville
King’s entry ; and proceeded to state and charge sundry payments since the
conveyance of the 22d of June 1809, the last of which was made on the 26th
of March 1818. It then admitted, that there was due, at the time of filing
the bill, on the tract of 1533} acres (deducting the consideration money ex-
pressedin the conveyance for 7662 acres, the ratable value of the other tract
- of 333% acres which was lost and all the subsequent payments), the "
sum of $1700, *yet to be paid by Hamilton to King on the contract [Te
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for the 15331 acre tract; which sum they said they were always ready
to pay, since the death of Alexander Iamilton, if they could have procured
a fair settlement ; and also, that they were informed and believed, that
Alexander Hamilton, when he could have a settlement and rececive a title,
was always ready in his lifetime to make payments. The bill then went on
to state a number of improvements made on that part of the land not con-
veyed by King to Hamilton ; which improvements were stated to have been
made by Hamilton and the other appellees, claiming by purchase under him.
The bill then prayed an injunction to a judgment in ejectment, recovered at
June term 1824, for that part of the tract of 15331 acres, not conveyed. It
asked a decree for a conveyance, on payment of the balance ; and for general
relief.

The answer denied that the sale was in gross, and also, that the com
plainants were at any time ready to perform the agreement, by the payment
of the purchase-money for the tract which was agreed to be sold ; and alleged,
that the payment of the same was evaded and delayed, although frequent
promises of performance were made. To this answer, there was a gencral
replication.

At January term 1826, an agreement was entered into by the parties
(which being entered of record, took the place of an interlocutory decrce),
in order to settle so much of the controversy; that there was then due to
King, on the purchase-money and interest, $18¢6.88, after deducting $566.66
on account of the land sold, included in Sackville King’s patent, which, with
interest from that time, was all that was to be paid King, if the court decreed
that the contract covered the surplus above 15334 acres, in the entry 1548.
The times for paying that sum were agreed ; and also, that on the payment,
deeds should be executed by respondents, covering the whole land, if the
*315] *contract was decreed to be in gross, and the injunction ]oc made per-

petual against the proceedings in ejectment, &ec. This agrecement
reserved for future decision the single question, whether the contract of sale
was a sale in gross, or by the acre, as to the land in the entry No. 1548 ;
and concluded as follows: “To avoid all dispute, it is the cxpress under-
standing of the parties, that the whole question concerning the said surplus
land is reserved for future decision ; and all claims for damage respecting
failure in the title for the tract of 3534 acres of land, in the bill mentioned,
are waived.”

At July term 1826, the court decreed, that the sale by Elisha King to
Alexander Hamilton, was a sale of the whole of the land in No. 1548 ; and
that the defendant, John W. King, should, within two months, convey to
the complainants, in fee-simple, with covenants of special warranty, the
lands not already conveyed by E. King to Alexander Hamilton ; that the
complainants, within two months, should pay the balance agread, with intex-
est ; and that each party should pay their own costs, at or before the next
term. As to the other defendant, the bill was dismissed generally. IFrom
this decree, John W. King appealed to this court,

Doddridge, for the appellants, contended: 1. That, under the agree-
ment entered into by the parties to the suit, at January term 1826, John W.
King reserved to himself the right to urge, as to the surplus land, whatever
could have been urged as to the relief claimed for the land not surveyed, as
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well as every other separate defence which he had a right to make as to the
surplus, independent of the agreement. 2. That no evidence was given in
the case, to establish the fact, that the payments made by Hamilton were
for the land not conveyed ; and that the payments made were to be applied
to the land which had been conveyed. 8o that, for the land not conveyed,
nothing had been paid for a period of nineteen years. 3. No possession of
the land not conveyed was delivered by King to Hamilton. 4. That the
*sale was not a sale in gross ; and the sale in gross having been denied
in the answer, and no evidence given, the court erred in finding for
the appellees. 5. That the appellant ought not to be required in a court of
equity to yield the title to so large a surplus, without compensation, and
without the clearest proof of the agreement.

The law of Virginia, regulating lands under military grants, declares,
that as to the surplus lands in a grant, any one may give the warrantee
notice to survey the quantity included in the grant; and if he neglects or
refuses to do so, he may, after twelve months, apply to the county court,
and have a survey made for himself ; and he may then enter the surplus
land, and thus become the legal owner of it. This gives the original grantee
a right of pre-emption to all the surplus beyond five per cent., which is
allowed in every grant. This must be done, during the life of the original
grantee, and during the continuance of his title ; after a sale, and after a
descent cast, the right to the surplus is abandoned by the state to the
grantee. In Ohio, there is no court to which an application for a re-survey
can be addressed ; and therefore, the right to the surplus lands in the Vir-
ginia reservation of military lands in that state is complete in the grantee,
unless it was so great as to amount to a fraud. The right, therefore, of
King to the whole land included in the grant, it being within the Virginia
reservation, is complete. At law, it is necessarily so ; and this is recognised
in Zaylor v. Brown, 5 Cranch 234, 241 ; and it is so in equity ; Dunlap v.
Dunlap, 12 Wheat. 574, The surplus lands are, therefore, to be considered
as having passed to Elisha King, as fully as if the whole actual quantity had
been stated in the grant.

It is next assumed as a position, that whenever there is an excess or defi-
ciency of quantity of lands sold, and both parties are ignorant of the fact,
at the time of the sale, equity will relieve the party aggrieved, by adding
to or reducing the purchase-money pro rate; and the relief given proceeds
*on the ground of mistake. In support of this principle, there have [*31%
been decisions in the courts of Virginia. 1 Call 301; 2 Hen. &

Munf. 244 ; Zall v. Cunningham, Ibid. 336. In a note to this case, author-
ities are referred to for the purpose of showing what relief ought to be
granted under certain circumstances. 2 Hen. & Munf. 161, 179, 175, 177 ;
1 Ibid. 201. These authorities establish : 1. That if the excess be consid-
erable, and the same of a deficiency, and each party is innocent ; there
should be a dissolution of the whole contract. 2. If the excess or deficiency
be small, and there has been no eviction, there shozld be an addition to or
deduction from the gross sum, after the rate of the whole contract. 3. If
deeds have been made and possession given, and there has been an eviction
of part, compensation should be decreed, according to the value at the time
of the eviction. 8 Cranch 371, and note to the same case, p. 375. These
cases show, that there is a general rule to give relief, where the excess
4 PEr.—13 193
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exceeds five per cent.; and that this relief will be denied, when the contract
was for a gross sum ; or where the vendor had perfect knowledge of the
land, and the vendee had not, but the vendee took upon himself the risk
as to lines and quantity. That courts Iean against the establishment of such
contracts, having a gaming or immoral tendency. That whatever may be
the terms of the written contract, the fact of a sale by the acre or in
gross, lies in averment ; and conscquently, where cither of these facts is
charged in the bill, as a ground for relief, and the ground is denied in the
answer, the answer will prevail, without proof of the fact ; and the bill will
be dismissed, the answer being responsive to a material charge in the bill.
That the words “ more or less,” and proof that the whole tract was sold,
are not, of themselves, sufficient to prevent relief ; and there is no adjudged
case proceeding on that ground alone.

An examination, with reference to these authorities, of the contract
between Llisha King and Hamilton, will abundantly show, that had the
*318] w.hole property sold been *conveyed, and paid for‘by Hamilton, a

discovery of the surplus afterwards, would have entitled the vendor
to relief. The situation. of the country settled, and the property held by
cach grantee well known ; the relations of the parties to it, Iamilton living
on adjoining lands, and King residing at the distance of 600 miles, and
ignorant of the practice and including a much larger quantity of land in the
survey than the grant called for ; are circumstances which should materially
operate when the transaction and the claims arising out of it are consid-
ered. It is confidently asserted, that the facts of this case will not author-
ize a court to decree a specific performance of the contract ; independent of
the principles and the rules of law which have been urged. While it is
admitted, that for a forfeiture occasioned by a breach of his contract, the
vendor may be the subject of relief in a court of equity in favor of a
vendee ; it is relied upon, that the vendee must account for his non-perform-
ance, by circumstances which will exculpate himself. In this case, the fail-
ure of IHamilton to pay for the land according to the contract is fully
proved by the whole case. Picket v. Doudall, 2 Wash. 115, -

The counsel for the appellants also contended, that the operation and
just construction of the transactions between the parties were, that the
payments made were to be applied to the portion of the land which had
been conveyed ; and that this was considered a performance of the contract,
so far as the purchaser was entitled to the same. Ie also contended, that
the object of the complainant was not only to be relieved from a forfeiture,
but also to ask the specific execution of a contract, certainly made under a
mistake, and by which bhard and unconscionable terms will be imposed on
the appellant. Courts of equity are not bound to decree a specific per-
formance in all cases ; they do so only at their discretion ; and they will
withhold such a decree, where the terms would be hard, although no fraud
should be proved. 1 Wash. 270.

*J. C. Wright, for the appellees.—In 1805, the whole tract was
sold by Elisha King to IIamilton, referring to the patent by number
and quantity. Ilamilton took possession of the land under the contract,
and improved it ; and in 1809, a deed was made for onc-half of 1533% acres.
Before the deed was made, there had been no survey ; but an estimate of
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the quantity was made by the parties. In 1818, Elisha King conveyed the
remaining half to John W. King, according to a survey then made; and
thus he took the legal estate, subject to the agreement with Hamilton, to
which he had been a witness. He stands thus in the relations of his father ;
and the estate held by him is subject to the equities of the appellees, as he
had full notice of this contract. IIe doesnot stand as an innocent purchaser,
and entitled to favor; but if his purchase was made to the injury of the
rights of Hamilton, he is to be considered as an intruder. When he received
the conveyance, more than half of the purchase-money had been paid ; or
was paid before the suit. Those who purchased from Hamilton have
improved the part so acquired ; and these improvements are out of the 766%
acres conveyed by King. All the questions in the case, except that of the
right to the surplus land, have been settled by the agreement of 1826. The
appellees, upon that question, contend that the sale was in gross. The court
will go behind the deed executed by Elisha King for part of the land, to
ascertain what was the intention of the parties. 1 Call 301.

It is denied, that the rule laid down by the counsel for the appellant, as
to surplus, exists. The principles which have been established are, that
when a sale is made by metes and bounds ; by general terms; where the
whole thing is sold, as in this case, the land is described as held under a
pateut ; and for a sum specitied in amount, and not pro rata as to quantity ;
it 1s a sale in gross : and the purchaser takes all the land within the boun-
daries. 12 Wheat. 574 ; Powell v. Clark, 5 Mass. 355 ; 1 Caines 493 ; 2
Johns. 37; Vowles v. Craig, 8 Cranch 374 ; Sugden *on Vendors 200;

2 Bibb 451 ; 1 Madd. Ch. 74, 76, 77 ; 1 Call 301. L7320

What is the contract? 1 this day sell to Alexander Ilamilton all my
lands lying on the Miami river, in the state of Ohio, 15331 acres, as by
patent in my name.” 'The case admits, that the patent referred to was the
one obtained on survey No. 1548 ; and the survey scts forth the metes and
bounds of the tract within which is now the whole claim of the appellees.
The contract is, therefore, one for the whole land, not by quantity, but by
patent ; and “all” the lands of the vendor are sold.

Tuonmrpson, Justice, delivered the opinion of the court.—This case comes
up on appeal from the circuit court of the United States for the seventh cir-
cuit, in the district of Ohio. The bill, in the court below, was filed for the
purpose of obtaining the specific exccution of a contract entered into between
Klisha King, the father of John W. King, and Alexander Hamilton, the
father of James Ilamilton ; and also to enjoin all further proceedings at
law on a judgment in an action of ejectment, obtained by John W. King for
the recovery of possession of a part of the land alleged to have been com-
prised within the contract.

The answer to this bill is very inartificially drawn ; but no exceptions
were talen to.it, and the general replication put in. No proofs were taken
upon the principal matters in dispute ; but the cause came on to a hearing
upon the bill and answer, and exhibits, and the agreement which had been
entered into between the counsel for the parties in the progress of the cause.
This agreement, puts at rest many of the questions that might otherwise
have arisen, and reduces the subject of dispute to the single inquiry respect-
ing what is called by the parties the surplus land: and this involves the
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inquiries ; first, whether this surplus is embraced in the original contract ?
and if so, then, secondly, whether, under the circumstances of the case, the
complainants in the court below bave not lost their right to call upon a court
of equity to enforce a specific performance of that contract ?
%391] *The contract signed by Elisha King and Alexander Ifamilton
“*1 bears date on the 8th of Iebruary, 1805, and is as follows: 1T this
day sell to Alexander Hamilton all my lands lying on the Miami river, in the
state of Ohio, 15331 acres, as by patent in my name ; also, 333% acres, taken
off the lands patented in the name of Sackville King, adjoining to that entry
of Elisha King of 1533} acres. Ie, the said Iamilton, is bound to pay to
Elisha King, for this land, 946/. 16s., current money of Virginia, in three
payments, beginning December 25, 1805 ; then to pay 1154 12s. Also, in
the year 1806 and 1807, each Christmas day, or before, to make the full pay-
ments, as is above. The manner and agreement made by us is in payments
as tenders : the said Hamilton takes to this country hLorses, to be sold at
twelve months’ credit, taking bond and good security, which bond is lawful
tenders from year to year; and, on these tenders being made, the said King
is bound to give to said Hamilton good title to said lands,” &e.
The bill states, that there is a surplus of several hundred acres, beyond
the specific quantity mentioned in the contract. The answer alleges, that
from actual survey, the patent is found to contain 2409} acres ; which will
leave a surplus of 876 acres ; a quantity equal to more than one-half of the
whole number of acres mentioned in the contract.
It may perhaps be assumed as a fact of general notoriety, that the sur-
veys and patents for lands lying within the Virginia military district, con-
tain a greater quantity of land than is specified in the grant ; and that par-
ties would, of course, when entering into a contract for the purchase of a
tract of land, and referring to the patent for a description, expect, that the
quantity would exceed the specified number of acres. DBut so large an
excess as in the present case can hardly be presumed to have been within
#5097 the expectation of either party ; and admitting that a strict legal *in-

?““1 terpretation of a contract would entitle the purchaser to the surplus,
whatever it might be, it by no means follows, that a court of chancery will,
in all cases, lend its aid to enforce a specific performance of such a contract.

The agreement entered into by the counsel which has been hitherto, and
which will be more particularly noticed hereafter, puts an end to all ques-
tions respecting the land, to the extent of 1533% acres. Otherwise, it might
well be questioned, whether the complainants in the court below could com-
pel a conveyance for any more than has already been conveyed under the
contract.

In 1809, a conveyance was given for 766% acres ; the full consideration
for which, after deducting $566.66, for defect of title in Elisha King to the
333% acres of land included in Sdckvﬂle King’s patent, had not been paid
When the bill was filed.

If the rights of these parties were to be governed, and determined,
solely by the question, whether the contract covers the surplus land, we
should have no difficulty in coming to the conclusion that it does. There
is nothing upon the face of the contract, from which it can be satisfactorily
inferred, that it was intended to be a sale by the acre. The language of
the contract on the part of King is, ““I this day sell to Alexander Hamilton,
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all my lands lying on the Miami river, in the state of Ohio, 1533} acres, as
by patent in my name.” Had it been intended a sale by the acre, the
language woutld aoubtless have been, 1533} acres of, or a part of, my lands,
&e. 5 instead of wuich, it is “all my lands, as by pateat in my name.”
Reference is made 1o the patent for a description of the land, and to ascer-
tain the subiect-matier of the contract. And whatever would pass under
the patent to King, would be included in the sale to Hamilton. The number
of acres is mentioned in reference to what appears by the patent (15331
*acres, as by patent in my name), and not as designating the precise
quantity sold. But adwitting the contract covers the surplus land ;
it is contended on the part of the appellants, that a court of equity will not, =
under the circumstances of this case, enforce a specific performance of the
coniract. It is insisted, however, on the part of the appellees, that all
equitable considerations are precluded by the agreement entered into by the
counsel, which has been referred to; and that the question is narrowed
down to the single inquiry, whether the surplus land is included in the
original contract of 1805. If such is the construction to be given te this
agreement, the question has already been answered. It becomes, therefore,
very material to examine, whether this is the fair and reasonable interpreta-
tion of the agrecement. It is as follows :

1. “It is agreed, that the complainants are, at this time, January 6th,
1826, indebted to the said John W. King, one of the defendants above
named, for the balance of the purchase-money, including up to the date
aforesaid the interest, $1896.88, for the 15331 acres mentioned in the said
bill or complaint. This amount, it is agreed between the parties, by their
counsel, is now due to the said John W. King ; after deducting from the
gross sum agreed to be paid by the ancestor of the plaintiffs to the ancestor
of the defendants, which will appear by contract, $566.66, for the 3351
acres patented to Sackville King, mentioned in the contract; to which the
defendants, or their ancestor, never had title. The sum of $1896.88 is the
whole amount due the said John W. King for the 1533} acres of land, the
number of entry 1548, as mentioned in said bill ; and it is hereby expressly
understood between the parties, by their counsel, that the sum last men-
tioned, if it should be decreed by the court hereafter, or by the parties
agreed to, that the surplus lands lying within entry 1548, is covered by the
contract before referred to, for *the gross sum named ; the said sum, [#324
with interest from this time until it is paid, is the whole amount due *
the defendant, John W. King, upon said land contract ; but it is hereby
agreed between the parties, by counsel, that the question whether the said
contract covers the surplus in said entry No. 1548, shall be reserved for
future decision and determination ; and whether the purchase for the sum
mentioned in said contract does not entitle the complainants to the sarplus
land said to be contained in said No. 1548: and it is hereby agreed by the
parties, that the complainants shall now pay to the clerk for the said defend-
ants or counsel, $730, part and parcel of the said sum of $1896.88, before
admitted to be due; and that the said complainant shall pay the balance by
fche next term of this court, or within a reasonable time afterwards. And
1t is further agreed by the parties, by their counsel, that the said John W.
King, and the other defendants do join, if it appear necessary, shall execute
to the complainants a good deed, with covenants of general warranty, for
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the land which the complainants shall be entitled to under the eontract
aforesaid, immediately upon the payment of the purchase-money. It is
further agreed by the parties, by their counsel, that the complainants shall
pay the cost in the action of ejectment brought in this court for the lands
named in the bill; and the costs of this suit; to abide the decision of this
court thereon. It is further agreed by the parties, by their counsel, that
upon the payment of the whole of the purchase-money which may be due
the defendants for said land, then and in that case, the injunction to be
made perpetual. And to avoid all dispute, it is the express understanding
of the parties, that the whole question concerning the said surplus land is
reserved for future decision ; and that all claims for damages, respecting the
failure in the title for the tract of 3331 acres of land, are waived.””

This agreement is somewhat obscurely worded, and its construction not
without difficulty. Doubts have been entertained by the court, whether the
appellants have not thereby precluded themselves from resisting a specific
*395] *performance of the contract, on the equitable grounds that might

771 otherwise be set up. We have, however, come to the conclusion, that
the appellants, as to the surplus land, have reserved to themselves the right
to set up whatever could have been urged against the relief sought, as to all
the land not conveyed, as if the agreement had not been entered into. And
that as to the surplus land, the case is open, and to be considered entirely
independent of the agreement.

Some of the leading objects of the agreement appear to have been, to
settle and fix the amount of payments that had been made, and the deduc-
tion to be allowed on account of the failure of title to the land patented to
Sackville King ; and to ascertain the balance due, which was found to be
$1896.88, and which by the terms of the agreement is declared to be the
whole amount due for the 15331 acres : thereby implying, that the considera-
tion agreed to be paid, was for that quantity of land ; and that as to that
quantity, no further dispute existed ; but at the same providing, that if the
court should decree that the surplus land was covered by the contract, that
balance should be deemed the full consideration for the whole. And then
adds, “but it is hereby agreed, that the question whether the said contract
covers the surplus land shall be reserved for future decision and determina-
tion.” If this had been the only question intended to be reserved, the
agreement would have stopped here; there is no ambiguity thus far, nor
any necessity for putting the same question in a different shape. But the
argument goes on, “and whether the purchase for the sum mentioned in the
contract does not entitle the complainants to the surplus land said to be
contained in No. 1548.” There would appear to be two distincet questions
reserved for future determination.” 1. Whether the contract covers the sur-
plus land ? and if so, secondly, whether the complainants are now entitled
to it, by virtue of their original purchase ? If this view of the agreement
be correct, the second question reserved must have been intended to leave
open all objections to the claims for the surplus lands. If, however,
*326] *the agreement had stopped here, there might have been serious

¥ doubts, whether the question reserved was not, whether the contract
covered the surplus land. But the concluding clause in the agreement
s-ems to have been added, to remove all doubts upon the question. ¢ And
to avoid all dispute, it is the express understanding of the parties that the
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whole question concerning the said surplus land is reserved for future decis-
ion.” If the only question reserved was, whether the contract covered the
surplus land, there was no necessity or fitness in this last provision. That
question had been explicitly and in terms reserved ; and to superadd to it,
that the whole question concerning the surplus was reserved, will admit of
no other reasonable construction, than that as it respected such surplus, the
case was to stand as if the agreement had not been made.

This being the construction given by the court to this agreement of the
counsel, it remains to inquire, whether the complainants in the court below
made out a case, which, according to the rules which prevail in courts of
equity, entitled them to a specific execution of the contract as to the sur-
plus land. This part of the case has not been much pressed upon the court,
and it is difficult to perceive on what grounds it can be sustained. To have
enforced a specific execution of this contract would, at any time and under
any circumstances, have been granting a strict legal right against the sub-
stantial justice and equity of the case. To show this, it is only necessary
to state some of the leading facts in this case. The contract bears date in
the year 1805, and by it all the payments for the land were to be completed
in December 1807, on which the titie was to have been given. Payment
only of a part of the purchase-money, and not even to one-half the amount,
had been made, when the bill was filed. No remedy at law, therefore, ever
did exist. The purchaser never was in a situation when he could aver per-
formance of the contract on his part. It is very evident, that no considera-
tion whatever has been given for this surplus land. The price wag, doubt-
less, estimated by the parties upon the specific number of acres (although
the *sale was not by the acre), and which at that time was probably [*307
supposed to be nearly the quantity of land covered by the patent to *
King. This, however, turns out to be otherwise. The surplus is very
large, amounting to more than one-half the number of acres mentioned in
the contract. There are no grounds for charging either party with any
knowledge of this fact. Iing manifestly could not have known it, or it
would not have been entirely overlooked in the sale. And Hamilton ought
not to be charged with a knowledge of it, without satisfactory cvidence ; as
it would be imputing to him a gross fraud. Tt is, therefore, a case of
mutual mistake, or ignorance of an important fact, in relation to the sub-
ject-matter of the contract; and that contract still executory, and now
sought to be enforced as to lands for which no consideration has been paid.
It is, therefore, a case in which the parties ought to be left to their strict
legal rights.

The bill alleges, that ITamilton, in his lifetime, made valuable improve-
ments on that part of the land not included in his deed of 1809. When
these improvements were made, does not appear. The contract is silent as
to the time when the purchaser was entitled to the possession, and the bill
does not allege that possession was taken, or the improvements made, with
the assent of King ; and the answer expressly denies, that King put Hamil-
ton in pmsession of any part of the land, exc eps that for which the deed
was given in 1809, and alleges that the possession of any other part was
without authority, and unlawful. In 1818, John W. King, one of the
appellants, became the purchaser of all thc- lands not included in the
deed of 1809. H: was, it is true, a purchaser with notice of the ccan-
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tract between his father and Hamilton, but he also had notice of all the cir-
cumstances with respect to his failure in making payment ; and that he had
not, at that time, made payment even for the land which had been conveyed
to him ; and no further payments had been made, when this bill was filed,
nor any disposition shown on the part of the appellees to perform the con-
tract on their part ; and the bill in this case was not filed, until nearly seven
5 years from that time, *and not until a judgment in ejectment had
1 been obtained, to recover possession of the land not covered by the
deed of 1809. All the payments made upon this purchase might well be
applied to the land which had already been conveyed ; and were it not for
the agreement entered into by the counsel, the complainants in the court
below would have had no equitable grounds for asking a specific execution
of the contract for any portion of the 15331 acres not included in the deed
of 1809. DBut that agreement has put an end to all questions in relation to
the residue of the 15331 acres ; leaving the case open, as we understand it,
to all objections to a specific execution of the contract as to the surplus
land, to the same extent as if the agreement had not been entered into.

Did this case, then, thus made out in the court below, entitle the com-
plainants to a specific execution of the contract as to the surplus land ? We
think it did not, according to the well-settled rules of courts of cquity on
this subject. This branch of the powers of the court of chancery is very
valuable and importunt. For in many cases, even where the remedy at law
for damages is not lost, complete justice cannot be done, without a specific
execution ; and it has become almost as much a matter of course, for a court
of equity to decree a specific execution of a contract for the purchase of
lands, where in its nature and circumstances it is unobjectionable, as it is
to give damages at law, where an action will lie for a breach of the contract.
But this power is to be exercised under the sound judicial discretion of the
court, with an eye to the substantial justice of the case.! Whena party
comes into a court of chancery, secking equity, he is bound to do justice,
and not ask the court to become the instrument of iniquity. Where a con-
tract is hard, and destitute of all equity, the court will leave parties to their
remedy at law; and if that has been lost by negligence, they must abide by it.
It is a settled vule, therefore, to allow a defendant in a bill for a specific
performance of a contract to show that it is unreasonable or unconscientious,
xg0q1 OF founded *in mistake, or other circumstances, leading satisfactorily

"1 to the conclusion, that granting the prayer of the bill would be inequit-
able and unjust. Gross neghgence on the part of the complainant, has great
weight in cases of this kind. A party, to entitle himself to the aid of a
court of chancery for the specific execution of a contract, should show him-
self ready and desirous to perform on his part. These are familiar and
well-settled rules in courts of chancery, and have a strong bearing upon this
case. If this contract had been carried into execution, by giving a con-
veyance for the land, a court of chancery would not have given relief to the
other party. But the contract is still executory ; and the complainants,
after the 1apse of twenty years, seck for the specific execution of a contract:
which has not been performed on their part, and the exccution of which
would be manifestly unjust and unequitable. If this large surplus of 876

*nu&

! McNeil v. Magee, 5 Mason 244.
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acres should be taken as included in the original purchase, it might well be
considered a case of gross inadequacy of price.

So far, therefore, as the immediate rights of the complainants are involved,
no equitable claim has been sustained, for a specified execution of the con-
tract for the surplus land. It is, however, alleged in the bill, that sales have
taken place, and valuable improvements made upon parts of the land not
covered by the deed of 1809. This is not denied in the answer, although it
is alleged, that such improvements were made without the assent of King.
No proofs have heen taken with respect to these improvements ; their value
and extent are Jeft altogether uncertain. But the rights of third persons,
who may be bond fide purchasers under Hamilton’s supposed title, may be
materially affected by dismissing the bill as to the surplus land. Some
diversity of opinion has existed among us, as to the final decree, on account
of those improvements. We have, however, come to the conclusion, that
the complainants in the court below shall have a decree for the surplus land,
at the average rate or price which the consideration mentioned in the contract
bears to 1866% acres, *the number of acres specified in the purchase ; [%330
together with the interest thereon, from the 25th of December 1807, LS
being the time at which all the payments were to have been completed,
according to the contract. The decree of the circuit court must be so modi-
fied. It should have required payment of the consideration-money, before
the conveyance was to be given. Such are the terms of the original contract,
and also of the agreement of the 6th of January 1826.

The decree of the circuit court as to John W. King, must accordingly
be reversed, and affirmed as to the other defendants in the court below ; and
the cause sent back, with instructions to cause a survey to be made, to ascer-
tain the number of acres contained in the patent ; and that, on payment of
the balance and interest due, according to the settlement made on the 6th of
January 1826, and also a further sum for the surplus land above 15331,
according as the quantity shall be found on actnal survey, at the same aver-
age rate or price as in the original contract, with the interest therefor from
the 25th day of December 1807 ; then the said John W. King to be required
to make and execute a good and sufficient deed of conveyance in fee-simple
to the complainants in the court below, for all the lands contained in the
patent to Elisha King mentioned in the pleadings, and which have not been
already conveyed by the deed of Elisha King, bearing date the 22d of June
1809. The money to be paid and the deed executed, at such time as the
circuit court shall direct. The injunction to be continued for such time,
and under such modification, as shall be judged necessary by the circuit
court for the purpose of carrying this decree into effect.

Turs cause came on to be heard, on the transeript of the record from the
circuit court of the United States for the district of Ohio, and was argued
by counsel : On consideration whereof, it is decreed and adjudged by this
court, that the judgment of the said circuit court in this cause be and the
same is hereby reversed as to John W. Iling ; and that *the said judg- ..
ment in this cause be and the same is hereby aflirmed as to the other B
defendants in the court below. And it is further ordered and adjudged by
this court, that the cause be and the same is hereby remanded to the said
circuit court, with instructions to cause a survey to be made, to ascertain
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the number of acres contained in the patent ; and that on payment of the
balance and interest due, according to the settlement made on January
6th, in the year of our Lord 1826, and also a further snm for the sur-
plus land above 15331 acres, according as the quantity shall be found on
actual survey, at the same average rate or price, as in the original contract,
with the interest therefor from the 25th of December 1807 ; then the said
John W. King to be required to make and execute a good and sufficient
deed of conveyance, in fee-simple, to the complainants in the court below,
for all the lands contained in the patent to Klisha King, mentioned in the
pleadings, and which have not been already conveyed by the deed of Elisha
King, bearing date the 22d of June 1809. The money to be paid and the
deed executed at such time as the said circuit court shall direct. The
injunction to be continued for such time, and under such modification, as
shall be judged necessary by the circuit court for the purpose of carrying
this deerce into effect.

#332] *WiLLiam T. Gavr and others, Appellants, v. JaMEs GanLoway,
Jr., and others, Appellees.

Land-law of Ohio.

Tlie possession of a warrant has always been considered, at the land-office in Ohio, sufficient
aurhotity to make locations under it ; letters of attorney were seldom, if ever, given to locators ;
because they were deemed unnecessary. p. 339.

An entry could only be made in the name of the person to whom the warrant wgs issued or
assigned ; so that the locator could acquire no title in his ewn name, except by a regular assign-
ment. p. 339.

When an entry is surveyed, its boundaries are designated, and nothing can be more rcasonable
and just, than that these shall limit the claim of the locator ; to permit him to vary his lines,
80 as to affect injuriously the rights of others, subsequently acquired, would be manifestly in
opposition to every principle of justice. p. 840.

Since locations were made in the Virginia military distriet in Ohio, it has been the practice of
locators, at pleasure, to withdraw their warrants, both before and after surveys were executed ;
this practice is shown by the records of the land-office, and is known to all who are conversant
with these titles.

The withdrawal is always entered on the margin of the original entry, as & notice to subsequent
locators ; and no reason is necessary to be alleged, as a justification of the act. If the first
entry be defective in its calls, or if a more advantageous location can be made, the entry is
generally withdrawn. This change cannot be made to the injury of the rights of others; and
the public interest is not affected by it ; the land from which the warrant is withdrawn is left
vacant for subsequent locators ; and the warrant is laid elsewhere, on the same number of
unimproved lands. p. 341.

As the records of the land-office are of great importance to the country, and are kept under the
official sanction of the government, their contents must always be considered, and they are
always received in courts of justice, as evidence of the facts stated. p. 342.

Under the peculiar system of the Virginia land-law, as it has been settled in Kentucky, and in
the Virginia military district in Ohio, by usages adapted to the circumstances of the country,
many principles have been established, which are unknown to the common law ; a long course
of adjudications has fixed these principles, and they are considered as the scttled rules by
which these military titles are to be governed. p. 343.

An entry, or the withdrawal of an entry, is, in fact, made by the principal surveyor, at the
instance of the person who controls the warrant; it is not to be presumed, that this officer
would place upon his records any statement which affected the rights of others, at the instance
of an individual who had no authority to act in the case; the facts, therefore, proved by the
records, must be received as primd facie evidence of the right of the person at whose instance
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