*939 SUPREME COURT [Jany

*Jjouy P. Van Ness and Marera his wife, complainants, Appel-
lants, . The Mayor, AvpermEN axp Boarp or Commox CounciL
orF Tut Ciry or Wasmineron, and the Unirep StAres oF AMERICA,
Defendants.

City of Washington.

In 1822, congress passed an act, authorizing the corporation of Washington to drain the ground
in and near certain public reservations, and to improve and ornament certain pacts of the
public reservations ; the corporation were empowered to make an agreement, by which parts
of the location of the canal should be changed, for the purpose of draining and drying the low
grounds near the Pennsylvania avenue, &c.; to effect these objects, the corporation was
authorized to lay off in building lots, certain parts of the public reservations, No. 10, 11 and
12, and of other squares, and also a part of 1 street, as laid out and designated in the original
plan of the city, which lots they might sell at auction, and apply the proceeds to those objects,
and afterwards to inclosing, planting and improving other reservations, and building bridges,
&e., the surplus, if any, to be paid into the tieasury of the United States. The act authorized
the heirs, &c., of the former proprietors of the land on which the city was laid out, who might
consider themselves injured by the purposes of the act, to institute in the circuit court a bill
in equity, in the nature of a petition of right, against the United States, sctting forth the
grounds of any claim they might consider themselves entitled to make, to be condicted accord-
ing to the rules of a court of equity ; the court to hear and determine upon the claim of the
plaintiffs, and what portion, if any, of the money arising from the sale of the lots they might
be cntitled to; with a right of appeal to this court. The plaintiffs, Van Ness and wife, filed
their bill against the United States and the corporation of Washington, claiming title to the
Jots which had been thus sold, under David Burns, the original proprietor of that part of
the city, and father of onc of the plaintiffs, on the ground, that by the agreement between the
United States and the original proprictors, upon laying out the city, those reservations and
streets were for ever to remain for public use, and, without the consent of the proprietors,
could not be otherwisc appropriated or sold for private use; that the act of congress was a
violation of the contract ; that by such sale and appropriation for private use, the right of the

Tnited States thereto was determined, or that the original proprietors rc-acquired a right to
have the reservations, &c., laid out in building lots, for their joint and equal benefit with the
United States, or that they were, in equity, entitled to the whole or a moiety of the procceds

. of the sales of the lots: Held, that no rights or claims existed in the former proprictors or
their heirs, and that the proceedings of the corporation of Washington, under and in conformity
with the provisions of the act, were valid and effectual, for the purposes of the act.

ArpraL from the Cireuit Court of the District of Columbia for the county
of Washington, The original bill in this case was filed the 16th of April
%9gq7 1823. *It set forth, that the complainant, Marcia Van Ness, was the

" only child and heir-at-law of Davin Burns, deceased. That Burns
was, in his lifetime, and particularly on the 6th of July 1790, scised and
possessed of a considerable tract of land, within the limits of the present
city of Washington ; that a part of this Jand constituted so much of the
Jand mentioned in the second section of an act of congress, of May 7th,
1822, c. 96, as was indicated in a map annexed to the bill of complaint, by
the words ¢ Reservation No. 10, 11 aund 12, on the north side of the Penn-
sylvania Avenue.”

That by virtue of the said act of congress, the corporation of the city of
Washington had proceeded to lay off and divide the said land into lots ;
that they had sold some, and were about to sell others ; that the land thus
disposed of was to be held by the purchasers for their own private use and
exclusive benefit ; and the bill complained of these proceedings as a breach

anfthoznst,~t averred, that on the 6th of July 1790, an act of congress
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passed, establishing the temporary and permanent seat of government of
the United States. By this act, the president was authorized to appoint
commissioners who were authorized to purchase or accept such quantity of
land within the district, as the president might deem proper, for the use
of the United States, and according to such plans as the president should
approve. By virtue of this act, various proposals were made concerning
cessions of land for the site of the city of Washington ; the substance of
which proposals was, that the president might retain any nuinber of squares
he might think proper, for the public improvements, or other pnblic uses,
and that the lots only which should be laid off should be a joint property
between the trustees on behalf of the public, and cach of the three proprie-
tors, and that the same should le equally divided between the pnblic and
the individuals, as soon as might be, after the city should be laid off. For
the streets the proprictors were to receive no compensation. For the
squares and lands in any form which should be taken for public build-
ings, or any kind of public *improvement or uses, the proprietors, 5%
whose lands might be so taken were to receive compensation, d&c. [*23

On the 28th of June 1791, David Burns, by his deed, conveyed to Thomas
Beall and John Mackall Gantt, in fee-simple, for the purposes and trusts
therein mentioned, a considerable quantity of land, part of which constituted
the land described in the act of May 7th, 1822. The whole of the land
thus conveyed to Beall and Gantt was, afterwards, 30th of November 1796,
conveyed by them to the commissioners appointed under the act aforesaid,
upon the same trusts and uses as are expressed in the deed of conveyance to
them. The plan of the city, as originally projected by L’Enfant, improved
and matured by Ellicott, was approved and adopted, in 1792, by the presi-
dent of the United States. According to this plan, the land described was
within the operation of the act of the 7th of May 1822, except so much
thereof as might have been sold by virtue of an act of February 24th, 1817,
entitled “an act authorizing the sale of certain grounds belonging to the
United States, in the city of Washington.” The complainants were igno-
rant of the extent of these sales, but claimed all which might thus have
been disposed of.

The map referred to in the bill, exhibited the division that was made,
under the direction of the corporation, of the land in question, into lots, and
was the guide by which the sales had been conducted. A part of the land
In question was not reserved for public improvements, or other public uses,
but belonged to a street called North B street.

The complainants averred, that the land in question, if sold to private
individuals, to be held by them for their individual behefit, would be placed
entirely out of the reach of the trusts and purposes which were intended to
be ereated and secured by the deed and agreement aforesaid. The com-
plainants were advised this could not be done, without their consent, which
they were willing to give upon the terms of the original contract. They
were willing to occupy the same ground they would have occupied, if what
Wwas now proposed to be done had been proposed in 1792 : that is, that the
land then reserved =s public squares and streets, and now designed to be
*divided into private building lots, should be divided between them [*935
and the United States, or the corporation, claiming the title of the * ;
United States.
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The complainants referred to an act of May 6th, 1796, authorizing a loan
for the use of the city of Washington, and to other acts of congress, as
uniformly holding out the idea, that the land in question was not subject to
congressional control. They referred also to the proceedings of the com-
missioners in Davidsor’s Case, in January 1794, a copy of which was
annexed ; and to the opinion of the attorney-general in that case.

The complainants averred, that they had presented their claim to the
corporation of Washingtor, and to the commissioners appointed by the cor-
poration, and urged a postponement of any further sale.

On the 19th of May 1826, the complainants filed an amended bill, the
substance of which was: That Marcia Van Ness, the complainant, was the
only child and heir-at-law of David Barns, deceased ; that David Burns, in
his lifetime, was lawfully seised in fec of the premises in question ; that
under an act of congress of July 16th, 1790, and a supplementary act of
March 8d, 1791, proposals were made, by and on behalf of the president,
thereto lawfully authorized, to various persons, then the owners of different
portions of land lying within the present limits of the city of Washington,
relating to the purchasing and accepting from the proprietors, various parts
of their lands lying within the limits aforesaid. In consequence of such pro-
posals, an agreement was finally made between the proprictors, among
whom was David Burns, and the United States, the terms and nature of
which were set forth in an entry under date of April 1791, in a book, &e.,
as set forth in the original bill. On the 28th of June 1791, David Burns, in
pursuance of the agrcement and arrangemcnt as aforesaid, made and
executed his deed of conveyance to Deall and Gantt, as sct forth in the
original Dbill. DBeal and Gantt conveyed, as recited in the original bill
(setting out the trusts). Afterwards, on the 13th of December 1791, the
president transmitted to congress a plan of the city, which had been adopted
%931 29 the permanent seat of government; that subsequently, *various

“%) alterations were made in the same, at different times, under the
authority and sanction of the president. Many building squares had been
introduced, in addition to those contained in the plan originally adopted ;
alterations had been made in the number and directions of the streets; in
the dimensions of the building squares and public appropriations; and
in all such cases, when such alterations had been made, and those pieces of
ground which had been at any time appropriated as streets, or public reserva-
tions, had been subsequently converted, either in whole or in part, into
building lots, the variations had been, by the mutual consent of the United
States and the original proprietors, respectively ; and the lots in such build-
ing squares had been; uniformly, divided between the United States and
such original proprictors. They insisted, that such mutual consent and
such distribution were not only required by the true meaning and legal and
cquitable interpretation of the original compact and agreement, but such
practice, acquiesced in by both parties, ought to be deemed and received as
the mutual understanding and design of the parties, at the time of entering
into it.

In pursuance of such original agreement, and of the acts of congress, the
president did select and appropriate for streets, squares, parcels and lots, for
the use of the United States, all the premises therein before described, lying
ca the north and south sides of the Pennsylvania avenue, as aforesaid ; being
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part and parcel of the premises, as therein before mentioned, conveyed and
transferred by the said David Burns to Beall and Gantt, upon the trusts
and confidences mentioned and declared in the deed of conveyance. That for
all said premises, neither Burns, in his lifetime, nor the complainants, since
his death, had received any other consideration than such as is set forth in
the deed, either from the trustees or from the United States. The said
parcels of land continued to be held for the use of the United States as a
public street or streets, or public appropriation, according to the plan and
selection, until an act of congress, entitled “an act authorizing the sale of
certain grounds Lelonging to the United States in the city of Washington,”
*was passed, February 24th, 1817 ; which act was procured at the [*237
instance and by the consent of the corporation of the city of Wash-
ington. Under this act, the commissioner of the public buildings in the city
of Washington was authorized to lay off into building lots, and to sell a por-
tion of them, being part of the premises therein before deseribed as lying on
the north side of the Pennsylvania Avenue. The residue of said premises
continued to be held for the public use as aforesaid, until an act of congress
was passed on the 22d of May 1822, also procured at the instance and with
the consent of the corporation, entitled, “an act to authorize and empower
the corporation of the city of Washington, in the district of Columbia, to
drain the low grounds,” &ec. These acts of congress were charged to be a
clear and manifest departure fromthe terms and spirit of the original agree-
ment and compact between Burns and the United States. The object and
effecct of them were, to divert the premises from the trusts expressed
and declared in the deed ; that under such deed an interest still remained and
continued in David Burns, which, on his death, descended to and remained
vested in the complainants; that the said acts of congress werc passed
without their concurrence or counsent, and that the constitutional power
of congress and the rights of complainants, would not permit or sanction
the sale of the premises to private parties, without such assent and
concurrence.

The complainants insisted, and submitted to the court, whether the legal
operation and effect of said acts were not to determine the trusts originaily
created as to sald premises, and to revest the same in them ; and whether, if
they choose to assent to such appropriation of the premises, the same were
not thereby immediately subject to the same trusts as in and by the indent-
ure were expressed and declared as to all those portions of the premises
thereby conveyed, as were not deemed proper and nccessary by the president;
or. whether the complainants were entitled to the whole, or simply to a
moicty of the money arising from said sales.

The bill proceeded to set forth, that under the act of February 24th, 1817,
*the commissioner was authorized to sell any number of the lots r*938
therein mentioned, not exceeding one-half ; and that by the act of * ©
May 22d, 1822, the corporation of Washington was authorized to seil and
dispose of the right of the United States of, in and to, the building lots
therein mentioned ; and if, by virtue of said acts, any sales had been or
should be made, previous to ascertaining and settling the rights of the com-
plainants, much confusion, perplexity and trouble might ensue, as well to the
corporation and the individual purchasers, as to the complainants. Whereas,
in and by the said last-mentioned act, it was expressly enacted, that it should
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and might be lawful for the lawful representatives of any former proprietor
of land directed to be sold, &e., at any time within one year from passing of
the same, to institute a bill of equity, in the nature of a petition of right,
against the United States, in this honorable court, in which they might set
forth the ground of their claim to the land in question, the complainants
did, within the terms of said act, present their bill; and claim such relief in
the premises as might be conformable to the provisions of said acts, or agree-
able to equity and good conscience. And inasmuch as the corporation of
Washington was authorized by said act of congress to carry the provisions
of the same into effect, and denied any right or interest to the premises, or
any part thercof to be in complainants, but claimed a right to sell and dispose
of the entire premises, and the exclusive right to receive and appropriate all
the proceeds of the sales to their own use and benefit, and gave out and
insisted, that the complainants had no claim, in law or equity, to the land or
proceceds, and had proceeded to carry the act of congress into operation ;
they prayed, &e.

To this bill, the defendants filed their joint and several demurrer, plea
and answer ; the substance of which was, they claimed the benefit of all the
prior exceptions and grounds of demurrer and plea theretofore taken to the
original bill, and denicd the equity of the bill.  They specially set forth—
*239] 1. That the Slll?jcct-mfmttel' of complaint, 'the title thercin *pre-

tended, and the entire relief prayed, were against an act of congress
passed in the due exercise of a legislative discretion and constitutional
power ; and therefore, not cognisable before any munieipal court.

2. That the complainants had not showa any title, or any individual and
proprictary interest in themsclves ; but a mere participation of the general
interest inherent in them as members of the community at large, in common
with all the citizens of the United States, in the administration of a public
trust by the government.

3. They denied that the complainants had equity ; and prayed, that if
they had any title to the land, it might be cstablished at law.

4. That the bill was defective in its frame, scope and end. Because it
was multifarious, and purported to have joined thercin several matters and
elaims of different natures, and repugnant characters. It was uncertain as
to the nature, extent and degree of the relief claimed, and as to the party
against whom it was prayed. It prayed no process, except an injunction
against the corporation.

5. It was not in the nature of a petition of right, demanding any portion
of the money arising from the sales of the lands, and merely setting forth
the complainants’ title to the land, to lay a foundation for their claim to the
money, or to a portion thereof, as authorized by the act of congress; but it
purported to claim against, and in derogation of the authority of said act,
and to draw the United States into suit touching this claim. The United
States and the corporation were joined in the suit, contrary to the design of
the act, and without showing or alleging any interest in the corporation.

The defendants, by way of answer, admitted, that David Burns was
seised, and did convey, as averred in the bill, and that the trustees conveyed
to the commissioners as therein set forth ; that the whole of the lands thus
conveyed, except so much as, from time to time, had been divided and
reconveyed, or had been sold or otherwise disposed of, still remained vested
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in the United States, or their officers or agents, absolutely and perpetually,
for the use of the United States. The defendants insisted, that the legal
as well as eqnitable *estate had become vested in the United States, k940
or at all events, that the legal interest had passed to the commssioner L =
of public buildings, in traust for the United States. In either case, they
insisted, that the United States had the only beneficial interest and esfate,
and the absolute dominion and disposal of the same; and that congress
might and ought to disposc of the same, on the terms and in the manner
most advantageous to the general interest. They admitted, that about 542
acres were reserved for the use of the United States, and not allotted and di-
vided ; that these lands, thus reserved, were purchased at the rate of twenty-
five pounds, or $66.66 per acre, paid out of the public treasury, which price
was more than three-fold the market price or real value, independently of
the adventitious and speculative valuation, superinduced by making this
the permanent seat of government. The lands thus purchased for the use
of the United States, and for which there was no responsibility to the
original proprictors, beyond the payment of the stipulated price, were
distributed throughout the city, and were commonly known and distinguished
as reservations, numbered from 1 to 17 inclusively. Of these, the commis-
sioners accounted with David Burns, in his lifetime, for about 110 acres,
and paid him 2750/, or $7333.33; but without any specification of the
boundaries or lines. All the lands described in the second section of the act
of May the 7th, 1822, and which the corporation was authorized to lay out
and sell, consisted of parts of the reservations, so purchased as aforesaid,
excepting that part over which No. 10 was directed to be extended to Penn-
sylvania avenue, which comprised so much of B street as lies between said
avenue and said reservation, and was so taken in order to square out to said
avenue the house lots into which the reservation was to be divided.

It was admitted, that the part of B street, any more than the residue of
the street, or the other streets, was not, when originally purchased for the
use of the United States, set down *at any price, specifically appro- . i
priated to such parts of the property; but was included as an e
appendage in the purchase of the general mass of property paid for at the
rate of twenty-five pounds per acre, without being taken into the computa-
tion of the area to be paid for at that rate. The defendants denied, that
there was any agreement, condition, understanding or trast, express or
implied, between the United States, or any of their officers, agents or
trustees, and the original proprietors or vendors ; or that anything was given
out or promulgated, in the form of proposals or otherwise, either before or
after the consummation of the contracts and conveyances by which the lands
were sold and conveyed for the use of the United States as aforesaid,
importing or implying, or in any manner holding out the idea, hope or
expectation, that the lands, or any part or parcel of the same, should be
perpetually and inalienably retained as public property, or dedicated to any
particular object of public improvement ; or that the general declaration of
use should be limited and restrained, so as to control the discretion of the
government, or congress of the United States in the use-or application of
the property ; except that these defendants had heard and believed, that at
a very early stage in the adjustment of the plan of the city, the two prineipal
quarters of the city, and the particular appropriations of ground for the
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sites of the president’s house and executive departments and capitol, were
designated, and an implied pledge of the public faith was held out, not
merely to the original proprietors, but to the public in general, that Lhose
great improvements should be permanently distributed and seated ; but as
to all the residue of the lapds so purchased for the use of the Umted States,
it was to remain at the absolute disposal of congress.

The defendants had been informed, and believed, that the intent and
object for keeping such extensive reservations of land in the heart of the
city, unappropriated, were to leave the hands of the government unfettered,
and its discretion uncontrolled, to dispose of such reservations in furtherance
of such future and contingent purposes and views of improvement, ornament
9497 OF utility, as were not contemplated *or provided for in the original
“* plan; and to leave the government at full liberty to modify and
improve such plan, according to such future and contingent views. That
the practice of the government, its officers, ugents and trustees, had always
been conformable to this view of the uses and objects to which it was orig-
inally destined. If any of the reservations had received names, as if appro-
priated to particular objects, they had been merely popular and arbitrary ;
and not from any authority, or founded on any pledge or trust, public or
pnvate, that they should be so appropna’ced Whenever the public con-
venience had been thought to require it, the lands had been applied, with-
out regard to such populal and arbitrary designations, or to any such terms
or conditions as the complainants pretended. That the specific purposes
and objects designated in the act of congress for the application of the pro-
ceeds, were of the first importance and highest public utility, in reference
to the primary design of laying out and embellishing a splendid, populous
and well-ordered capital ; which was to be reclaimed from wasted tobacco
fieclds and noxious morasses; and that without the improvements to be
accomplished by these means, the city never could fulfil the ends and
purposes for which it had been sclected, as the permanent seat of govern-
ment.

The corporation, answering for themselves, further said, that without
delay, a board of five commissioners was organized for the purpose of carry-
ing into execution the act of 1822, according to certain dircetions in the act,
and in the ordinance of the corporation ; that the commissioners did proceed
to lay off the parcels of ground into squares and building lots, and pro-
ceeded to make sale of some of them, when they were stopped by the injune-
tion issued at the prayer of the complainants. When the same was dis-
solved, they again proceeded, and had disposed of the greater part of the
same, and intended with all convenient speed to dispose of the residue. Of
all which actings and doings, they were prepared to render an account,
when they should be so required and directed.

The complainants filed a general replication ; and after argument, the
circuit court dismissed the bill with costs. The complainants appealed to
this court.

243] *The case was argucd by Coxe and Zancy, for the appellants ; by
i Berrien, Attorney-General, for the United States ; and by Jones and
Wirt, with whom was Webster, for the corporation of Washingtou.

€oxe, for the appellants, stated, that the claim of the appellants was
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founded on the admitted original right of the ancestor of Mrs. Van Ness in
the premises, and upon the contracts and conveyances by which he parted
with these lands. It is contended : 1. That these conveyances and con-
tracts did not vest in the United States an absolute and indefeasible title,
but passed an imperfect and qualified estate, to which certain trusts and con-
ditions were annexed, intimately connected and interwoven with the title ;
and the condition having been broken, and the trusts violated or run out,
the estate granted has terminated. 2. If such should not be deemed the
legal result from the facts in the case, the complainants will contend, that
according to the only fair interpretation which can be given to the contracts
in question, these premises must now be considered as if originally con-
verted into building lots, and to be equally divided between the government
and the original proprietor : or, 3. That if the interest vested in the United
States could not be divested, without an actual sale to individuals, then,
under one aspect of the case or another, the plaintiffs must be entitled to
the whole or a moiety of the proceeds.

1. It is admitted, that the soil originally belonged to David Burns, tae
father of the complainant Marcia. This could only be divested by his vol-
untary act. The right of sovereignty, before the cession, was in the state of
Maryland. The first article, section 8th, of the constitution of the United
States, gives to congress the right of exclusive jurisdiction over the district,
and in other cases. Under this clause, the right of sovereignty over the
district 1s in the general government, and under the 2d section, the right is
recognised to acquire real property for certain designated and stipulated
purposes. *It is a fair inference from this part of the constitution, Hogd
that if congress can constitutionally acquire the ownership of prop-
erty within any particular state, its rights are simply those of an individual ;
and the assent of the states must concur, before the sovereign power can be
vested. This is specifically provided for, as to the district of Columbia, by
the cessions of Maryland and Virginia. (Burch’s Dig. 213, 218,219.) Under
these acts, as sovereign, congress has no right in, or connection with, private
property, further than the states held, which ceded their jurisdiction. The
rights of the United States are derived from individual authority, and are
not granted by the states. The whole foundation then of the government
title to the real estate in the district of Columbia, rests upon compact with
individual proprietors. All the powers which can be lawfully exercised
over the property, must be derived from the same source. No rights can
thus be ereated, which the former owner did not himself possess. The pri-
vate compacts and conveyances which confer this right, must be subject to
the same rules of interpretation and construction, as if they were contracts
between private citizens. The government, in making these contracts,
descends from its sovereign elevation, lays down its privileges and preroga-
tives, and places itself in all respects, as to right, upon a level with the indi-
vidual citizen.

2. What then is the character, and what the terms of the conveyance
and agreement under which the controversy arises? Under the powers
reposed in him by law, President Washington, having selected a site for the
contemplated city, met the proprietors of the land covered by it on the 12th
of April 1791 (Burch’s Dig. 332), when he made to them certain proposi-
.tions, and explained his views relative to the same. The owners generally
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came to an agreement, which formed the basis of the various deeds of trust
which were executed immediately after. The language of this agreement is
peculiar and unambiguous. The president is authorized “to retain any
number of squares, &ec., he may think proper, for public *improve-
ments, or other public uses.” The form of the conveyance is not
alluded to, neither is the extent of the estate to be granted; the object
exclusively regarded is the purpose for which the land is to be retained.
This agreement may be considered, in connection with the legislative acts
and the coveyances, as the contract between the parties. 4 Wheat. 656. It
contains the stipulations which were to be executed by formal conveyances.

The conveyances to Beall and Gantt, the trustees, will be found to cor-
respond with this agreement. The language of those conveyances is, ¢ to
the said Beall and Gantt, and the survivor of them, and the heirs of such
survivor ; 7 the Aabendum is in these words, “to have and to hold the
hereby bargained and sold lands, with their appurtenances, unto the said
Beall and Gantt, and the survivors of them, and the heirs of such survivor,
to and for the special trust following, and no other,” &ec. And this trust is
created by these words, “and the said Beall and Gantt, or the survivor of
them, and the heirs of such survivor, shall convey to the commissioners, &ec.,
and to their successors, to the use of the United States for ever, all the said
streets, and such of the said squares, parcels and lots, as-the president shall
deem proper, for the use of the United States.” It is obvious, that the par-
ties considered the contract as still exeeutory ; no legal title passed to the
United States, or even to the commissioners ; but a subsequent conveyance
for this purpose was evidently contemplated. The abolition of the office of
commissioner has prevented the execution of this design. The agreement
of the 12th of April 1791, must still be considered as substantially setting
out the intentions of the parties ; and although wholly informal, it is an
agreement showing the intent of the parties, and therefore, sufficient to
declare a use.” 4 Mod. 264.

The Maryland act of cession refers to this agreement, as well as to the
conveyance ; and the inquiry is, what was the intention of the parties, as
the same can be gathered from the documents referred to? It embraces
%9461 three distinet species of property i L The *public streets. 2. The

1 public reservations. 3. The building lots. All the ground within
the limits of the city is comprehended within one or other of these descrip-
tions. The first were to be absolutely vested in the government, without
any compensation, further than such as should arise from the enjoyment of
this pubiic right of way. The second was to embrace the squares, parcels
and lots which the president might deem proper for the use of the United
States ; or, as the original agreement expresses it, “which the president
might deem proper for public improvements or other public uses.” These
were to be paid for at the rate of twenty-five pounds per acre. 2. The
building lots, which were to be equally divided between the United States
and the original proprietors. All the premises in controversy in this case
are comprehended within the first two descriptions.

If the language employed in this agreement and conveyance can receive
any precise construction, it means, that the parties agree to convey, and did
convey, ‘“such squares, parcels and lots as the president might deem proper
for the use of the United States.” If this be ambiguous, all doubt will be
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removed, by reference to the terms of the agreement, where the property, as
well as the object of the conveyance, is specifically described ¢ as lands, in
any form, which shall be taken for public buildings, or any kind of public
improvements,” and ¢ for public improvements or other public uses.” These
then are the objects of the grant. Where an agreement embraces a
number of distinct subjects, which admit of being separately executed and
closed, it must be taken distributively ; cach subject being considered as
forming the matter of a separate agreement, after it is closed. 11 Wheat.
237, 251.  Also 1 Coxe 270 ; Sugd. 209 ; 12 Johns. 436. It might have
occurred, that the land of one proprietor was appropriated to these public
objects, and all that of another to building squares. The construction then
to be given to the various matters must he the same, as if three distinct
conveyances had been executed, after the plan of the city had been adopted,
and with a specific appropriation of cach portion of the premises. *A [*247
conveyance, then, of a particular tract of land to the United States, t ©
“for public improvements or other public uses,” “for public buildings or
any kind of public improvements,” or “for a street,” would have fixed,
beyond a doubt, the purpose to which the subject conveyed was to be
applied, and would have constituted an agreement of the most solemn
obligatory character.

3. Ilaving ascertained the substance of the agreement, it is immaterial,
whether we consider the contract as creating a charity, a trust, an estate
upon condition, a dedication to the public, or anything elsc of a similar
character. In England, it would have been deemed a charity. 4 Ves. 543 ;
7 Johns. Ch. 292 ; 5 Ilar. & Johns. 392 ; 6 Ibid. 1. It is immaterial, that
we have no statute similar to that of 43 Elizabeth. The object and cffect of
that statute appear to have been, to give validity to certain dispositions of
property, which otherwise would have been void. If, in the cases put, the
will required the aid of the statute, such was its operation. If, in this case,
the assistance of a similar statute should be deemed necessary, it must be on
the prineiple that, at common law, the conveyance would be void. If, how-
ever, no assistance is thus required, or should the various statutes under
which these arrangements have been made legalize them, the trusts designated
are valid as a charity. But a charity must be accepted upon the same terms
upon which it is given, or it must be relinquished to the right heir; for it
cannoi be altered by any new agreement between the heirs of the donor and
the donees. 4 Wheat. app’x, 15; I'inch 222 ; 3 Meriv. 400, 401, 417.

Considering it as a condition annexed to the grant, that the land should
be appropriated to ¢ public buildings,” or “other public uses,” the result
would be the same. DBy the disposition the government has made of the
premises, the sale of all its interests to individuals, it has misapplied this
property, and deprived itself of ihe power to perform the condition. Such
a misapplication was held, in Porter’s Case, to give to the heir of the donor a
right of entry. 1 Co. 16.

*The interest created is, however, as well from the nature of it, (%248
as from the terms employed, nothing more than a trust in some of its *
modifications. The contract is entirely executory in its character. It indi-
cates the general object of a conveyance thercafter to be made. KEven the
deeds from the proprietors to the trustees were but a part execution of the
agreement. They contemplated another instrument to convey the legal title
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to the United States. The conveyance to the trustees being a deed of bar-
gain and sale, the estate of the United States under it could be nothing more
than an equitable one. It is a settled principle, that no use, to be executed
by the statute, by force of such a conveyance, can be declared, excepting to
the bargainee. 3 Johns. 883 ; 4 Cruise’s Dig. 494 ; 16 Johns. 302. To the
whole extent of this controversy, the contract is still executory, and com-
pletely within the control of a court of chancery ; who, in framing a convey-
ance, will make it correspond with the intention of the parties. Thisintention
is to be collected from the original agreement. It is clearly established, that
without any strict adherence to the forms of instruments, the intent of the
parties will operate. 4 Mod. 264 ; 2 Atk. 577, 582 ; 1 P. Wms. 123 ; 1 Bro.
P. C. 288; 3 Ibid. 31-33 ; 3 Com. Dig. 587 ; 1 Jac. & Walk. 550 ; 1 Prest.
on Estates. The beneficial interest, under these instruments, in the United
States, is clearly an executory equitable interest. It rests in fierd, and the
court will endeavor to ascertain the design of the parties in relation to the
extent of this interest, and measure their rights by such intention. All trusts
are, indeed, executory. 1 Cruise’s Dig. 489; 1 Prest. 186.

If the view of the intention which has been taken is the correct one, the
premises in question were to be apportioned exclusively to objects of a pub-
lic character ; to public improvements, or other public uses. The property
has, however, been diverted from these objects, and has been sold out to
0401 individual proprietors, and is *now occupied and enjoyed by them for

=771 their private advantage. What then is the result of this misappropria-
tion? The rule of equity seems to be, that when the purpose for which a
trust is created, either ceases or never comes into existence, it 1s to be con-
sidered as if it had never been contemplated. And the benetit of the estate
upon which it has been charged, must result to those to whom the law gives
the estate, in default of disposition by the right owner. This is the whole
foundation of resulting trusts. Estates vested in trustees for the purpose of
raising money ; if the power is never exercised, or the incumbrance is dis-
charged, the estates granted to the trustees terminate. KEstates vested in
trustees to preserve contingent remainders ; if the contingeney never arises, or
the estate in the trustee is at an end, before it occurs, revert to the grantor.
1 T. R. 760 ; 4 Ves. 60 ; 2 Ibid. 399, 406 ; 7 Com. Dig. 588 ; 1 Cruisc’s Dig.
475 ; Prec. in Ch. 541 ; 2 P. Wms. 20 ; 1 Prest. on Est. 182-3. This sale of
the premises amounts to an abuse of the trust ; and it can confer no right on
the party abusing it, or on those who claim in privity with him. 7 Com.
Dig. 619 ; 3 Maule & Selw. 574,

No beneficial interest vested in the trustees, Beall and Gantt. They
took an estate, for the single purpose of conveying it to the commissioners.
In the execution of this power, they were bound to regard the intention of
the parties, without any scrupulous adherence to the phraseology of the con-
veyance. Whatever might be the nature of the words of the conveyance
to them, nothing more passed to them than was necessary to enable them to
execute the power confided to thera, 1If they could now be required to exe-
cute that power, and convey the premises in pursuance of it, in framing
their deed, they must look to and be governed by the obvious intention of
the parties. 2 Doug. 565, 573 ; 3 T. R. 665, 674.

If the formal parts-of the conveyance should be deemed immaterial, and
the equitable interests of the parties alone be regarded, this may be consid-
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ered asa qualified or base fee in the premises, in the United States. *Quali-
fied or base fees are, substantially, nothing more than fees upon con-
dition. In general, the qualification is annexed to the person of the
tenant ; but it is not material, whether it was annexed to the land or the
person holding the land ; whether the condition should be determined by
the tenant personally, by an act different from that upon which the estate
depended, or by the land being discharged of the condition. In this case, it
would be equally immaterial, whether the language of the conveyance made
it the personal duty of the tenant to appropriate the land for the designated
purposes, or whether it required the land to be so applied. 1 Prest. on
Estates 431. The residuary estate is in the grantor. Ibid. 117, 156.

Such a grant may well operate as a dedication to public uses; in
which case it would also partake of the qualities of a trust, and be governed
by the rules applicable to trusts. 2 Str. 1004 ; 9 Cranch 331; 2 Johnrs. 363 ;
12 Serg. & Rawle 29. Upon these grounds, or some of them, it is apparent,
that by the operation of the acts of congress, to which reference has been

made, and the sale to the individuals who have purchased, the premises
have beon discharged of the trust originally created. The publ®, to whose
use they have becn dedicated, have renounced the interest thus created ; and
the original proprictors are re-invested with their original title.

It is objected, that congress possess the powers of sovereignty, responsi-
ble to the entire people of the Union, and answerable to the nation at large
for the manner in which it discharges its duties and executes its powers.
This is said, to exclude all claims for recompense for the exercise of these
powers, by individuals. To this it is answered, that such political powers
may belong to congress, and the position assumed may be true, so far as the
rights of mdlvldmh are not, by compact, connected with the operations of
government. But when it acts upon individual rights, the party whose
person is violated, or whose property is invaded, is separated from the mass
of the community ; and if his *case be one in which a court may act, Fko51
he may invoke the constitution and law for his protection and indem- L ~
nity. Compacts may be made by the government, and individuals may
acquire rights under those compacts. It is incompatible with our institu-
tions, to say, that holding these rights, government is acting as a sovereign,
and is responsible only to the nation for its doings. The property of indi-
viduals may be wrested from them by acts of the government ; but it will
not do, in a case where the law can interpose, that the citizen shall not claim
its aid, because it is a sovereign act. When government enters into con-
tracts with individuals, it parts with its sovereignty. 9 Wheat. 907. In the
case ot the United States v. DBarker, the government was held bound in all
proceedings upon bills of exchange, to adhere to the same rules as govern
individuals.

According to the general principles of the law of nations, the act of ces-
sion would not have impah ed individual rights. But the peculiar provisions
of the act of cession give this principle additional sanction ; all the right of
the United States to land here, depends exclusively upon the compacts m"tde
with individuals. It is then immaterial, whether it holds its powers and
property in trust for the community or not. The question is, what is the
extent of its property, and its rights to that property ? and this cannot be
affected by the inquiry, for whose benefit they are holden. They cannot
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be enlarged or diminished by the circumstance that they are held by a sov-
ereign power, for the general good.

If the appellants are right in their view of the nature of the estate exist-
ing in the premises, if this was a charity, and the object of the donation
was the public, congress, representing that public, may renounce this bene-
fleial interest. If it is a trust, and the public are the cestui que trust, congress,
representing them, may relinquish all the advantages secured to the commu-
nity. If it is a dedication to the public, congress may discharge the estate
of this servitude or easement. While it is conceded, that congress, in the
exercise of their power over the public property, are absolute, and are
*952] *respor.)sil.ale o.nly to the na‘tion sstlie lega'l effect or opor‘ntion of such

renunciation is wholly disconnected with ahy question of sover-
cignty.

It is objected, that the original proprietors have been paid a full price
for the lands in controversy. It is not considered as of any moment how
this fact was. In determining what was conveyed, what estate did pass,
the question of what was paid for it, is an immaterial one. The party was
paid for what he conveyed; he received his compensation for what he
granted ; but the question still recurs, what did pass by the conveyance ?
No court can enlarge or diminish the effect of the granting part of a deed,
by referring to the amount of consideration, and deducing from that any
rule of interpretation.

It is also insisted, that the beneficial purposes to which the procceds of
these sales are applicable, are fatal to this claim. These can have no effect
upon the question really involved in this case. Ilowever judicious the appro-
priation of the proceeds arising from a violated trust, it will not influence
the inquiry, whether it was violated.

As to the suggestion that the remedy of the appellants was at law, and
not in equity ; it is answered, that the act of congress furnishes the specific
remedy by bill, in the nature of a petition of right ; and if the case presents
a trust, it is peculiarly within the guardianship of a court of chancery.
Whether there is, in this proceeding, a misjoinder of parties, will depend
upon the result of the case. The corporation of Washington, acting under
the act of congress, sells the land, and receives and applies the proceeds ; if
an account is to be directed, it is the only party which can furnish one. It
13 also submitted, that the only effect of sustaining this objection, would be
a decree in favor of the corporation. The consequences of a misjoinder in
chancery are very different from what they are at law, in an action
ex contractd.

The parties appellants have a beneficial interest in the continued devo-
tion of the property to public uses, which a court can notice. 4 Wheat: 630,
641, 697. The proprietors of every lot are interested in the size of the
%953] streets, and in '*t‘heir dire.c-ti‘on 3 in the situation of public squares,

and in the location of public institutions and buildings. The original
proprietors are especially interested : 1. In diminishing the number of build-
ing lots thrown into market. 2. By the enhanced value of their remaining
property, in consequence of its vicinity to a public square, or fronting on a
commodious street. Such was the intention of all the parties to the com-
pacts and arrangements relative to the city of Washington ; and this fully
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appears from all the circumstances of the case, as well as from the language
employed.

The act of congress of July 1790, the only act passed before the execu-
tion of the instruments, did not authorize the purchase or acceptance of
property in general, and without limit. The third section authorizes the
commissioners to purchase or accept such quantity of land, within the dis-
triet, as the president might deem proper, for the use of the United States.
The fourth section empowers the president to accept grants of money to
defray the expenses of such purchases, and of erecting the necessary build-
ings. There is nothing in this act, relating to the city, or the plan of the
city, to public streets, or to reservations for city objects. No authority is
given even relative to the building lots, considered as real estate conveyed
to the government. The building lots never were conveyed to the United
States. They were granted to trustees, a moiety of them to be regranted to
the proprietors, and the residue to be sold : and after deducting so much
from the proceeds as would pay the former proprietor twenty-five pounds
per acre, the residue was to go to the United States, as a donation in
money ; the objects to which the money was to be appropriated being spe-
cifically designated. The act of the legislature of Maryland of 1791 con-
forms to this view of the case. The president and the commissioners are,
by the act of congress, invested with special powers, which they cannot
transcend ; and it appears, that either the estate conveyed must be strictly
in accordance with those powers, or that the instruments of conveyance are
void. The authority is *vested in them in aflirmative words, and
this is equivalent to a negation of any other authority. 2 P.
Wms. 207.

A review of the various acts of congress passed subsequently, shows, that
the government never contemplated that the contract was susceptible of the
interpretation now the subject of complammt. Mr. Coxe here cited and com-
mented on the acts of May 6th, 1796, April 18th, 1798, April 24th, 1800,
January 12th, 1809, and July 5th, 1812, and contended, that these various
legislative acts conclusively settled the interpretation of the contract, and
showed, that the signification attached to the phrase, “ use of the United
States,” was synonymous with “public purposes,” and other similar forms
of expression. A resolution of congress in the session of 1804 is to the same
effect.

But the government has in fact paid nothing for these lands. The
various instruments between the pavties, and the various acts of congress
already cited, show, that each proprietor whose lands were appropriated
to public purposes was to recover the compensation of twenty-five pounds
per acre, out of the proceeds of the building lots selected on his own
tract. No other fund was pledged, and this was the practical construc-
tion placed upon the compact by the commissioners.

r*954

Wirt and Jones, argued the case for the corporation of the City of
Washington.

Wirt contended, that there was but one aspect in which the bill of the
appellants presents a case which is within the jurisdiction of the court. Tt
is that in which it asks a partition of the proceeds of the sales of the lots,
The only substantial defendant is the United States, and the United States
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being a sovereign, cannot be sued. It is said, that the act of congress of
1822 dispenses with this sovercignty, and permits this suit. This is true, so
far as the act does dispense with the sovercignty, but no further. The
terms of the law arc to be carcfully observed. The dispensation is a
limited one. It permits a suit for the procceds; and the court cannot
assume jurisdiction beyond this point. So much of the bill, therefore, as
%0551 seeks to enjoin the *Unit(id‘ Stnte% from letting lots, 01'_:15];5: for a

decree for the land specifically, is coramr non judice. 1t did not
require a plea, to raise this question ef jurisdiction ; for the want of juris-
diction is apparent on the bill. On the face of the bill, the court will see,
that the United States is the only material defendant ; and the bill refers
expressly to the act of 1822, as the authority for the proceedings. That act
thus becomes a part of the bill ; it authorizes a suit for no other purpose,
and to no other extent, than to ascertain whether the defendants be entitled
to any part of the proceeds.

As to dismissing the Dbill against the United States, and retaining it
against the corporation. Can this be done ? The act of 1822 declares, that
the proceedings shall be conducted according to the principles of cquity ;
and can a court of cquity proceed to a decree, in the absence of a material
party ? DBuat it is clear, that the corporation is merely the organ of the
gaovernment, under the act of 1822 ; and thus a limited ageuey, confined to
the selling of the lots, and applying the proceeds under the sale, is in the
corporation. Can the agent of a sovercign be sued, for the purpose of
stripping the sovercign of his rights of property. Again, what deeree could
be rendered against the corporation ? Could there be a decree for this prop-
erty ? The corporation has no right of property. It is not even an agent
of the government to defend the property in a judicial proceeding ; its
agency being limited to the special ministerial acts designated by the law of
1822. Under what principles, then, which regulate the proceedings of
courts of cquity, could a decree for this property pass against the corpora-
tion of the city of Washington? Of what avail would such a decree be
against the United States? Deerees bind those only who are parties and
privies ; and if the bill be dismissed against the United States, for want of
jurisdiction, in what sense could they be said to be parties or privies to the
suit which would remain against the corporation? The corporation claim
no rights of property, and are intrusted with no agency to defend this suit ;
“they are the mere servants of the government, in performing the
ministerial acts presented by the law of 1822,

We might well insist, that the whole bill should be dismissed, as nc
conforming in its character to the only bill permitted by the law to be
settled by the appellants. But it is the interest of all parties that this con-
troversy shall be terminated. There is, it is repeated, but a single aspeot in
which this case can be regularly presented ; it is, that it shall be considered
a bill in the nature of a petition of right, claiming the proceeds of the sales.
In deciding this question, the court must neeessarily decide, incidentally,
on the title of the complainants to the property. If they have a right to
half the proceeds, it can only be, because, on some principle of law or equity,
they show title to half the property.

2. Are the complainants entitled to the proceeds, or to any portion of
them ? This must depend upon the contract under which the original pro-
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prietor parted with the property and conveyed it to the United States. If
he parted with the property sub modo, if there was any condition in the
contract, that it should be applied to a specific use, and that, if not so
applicd, it should return to the original owner, or to his heirs; then, if it
has not been so applied, the claimants are entitled to the procceds. Dut if
the conveyance to the United States was absolute, and for a good and full
cousideration, and the indication of the use was referred by the terms of the
contract to the pleasure of the United States ; then it must be manifest, that
the complainants are not so entitled.

It would scem, that the opinion, that the complainants are entitled to
some part of these proceeds, has arisen {from confounding the case with
others reported in the books, to which it bears no just resemblance ; but
from which it is distinguished by circumstances which withdraw it entirely
from the influence of those decisions. Thus, cases are cited of charities,
which are free gifts of property, dedicated on the face of the instrument
itself, which made the gift to a special use—free gifts, in which the donor
*had been induced to make them, by no pecuniary interest, but which
proceeded solely from his disinterested bounty and charity. But these
reservations were not free gifts. They were sales founded on a most
valuable consideration, in which the vendor had most important pecuniary
interests at stake ; and this consideration was of a twofold character. 1.
The establishment of the federal city on their lands, which has made the
desert smile. 2. The direet consideration of twenty-five pounds paid for
every acre of these reservations. The cases of eharities have, therefore,
no-application ; Lecause these were not gifts, but purchases. They have no
application ; because here there was no dcdlcatlou on the face of the instru-
ment to any specific use, but that was left open, and was placed solely at the
pleasure of the United States.

Nor is therc any trust, express or implied, raised on the face of the con-
tract,.in behalf of the original proprietors, nor any use for them ; the whole
trust and use being for the benefit of the United States.

Neither is there scen in the case a single feature which brings it in any
degree within the range of those cases which have been cited of estates
granted on condition, or of cases of determinable fees.  For here is no con-
dition annexed to the grant, unless it may be regarded as a condition, that
the property is to be applicd to the use of the United States ; a condition,
in the due performance of which the original proprietor had no other interest
than any other citizen of the United States. Nor is there anything which
makes this a defeasible or determinable fee ; because the fee is in perpetuity
to the United States.

'l“ho argument on the other side proceeds entirely on these two p1'<>p<'>~:i-
tions. 1. That this was a free gift of property on the part of Mi. Burns.
2. Tlmt 1t was a gift for a specific purpose ; and that this specific purpose
having been entirely given up, Mr. Burns, or his representatives, are entitled
to a return of the property. Now, on the other hand, if it appears : 1. That
this is not a free gift, but a sale for a valuable consideration, which has
*been received by the grantor ; on this single ground, then, there rabeg
must be an end of this claim. 2. If it ha]l further appear, that ity
was not even a sale for a specific use, but for the use generally of the United
States, there must be an end to all pretension of claim. And the truth of
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these latter propositions will result from an inspection of the contract, and a
steady look at the real character of the case, and at the circumstances out
of which the contract grew, and with relation to which it is to be construed.
This was not a gift, but a sale for a valuable consideration, which has been
paid, and this consideration was two-fold. 1. The establishment of a federal
city on these lands. 2. The reccipt of twenty-five pounds per acre for the
reservation.

The establishment of a federal city on the lands. This feature alone
distinguishes this case from all others which have been cited from the
English or American books. Was not this a valuable consideration ? not an
empty, speculative, imaginary consideration, but one rcal and solid ; one
which suddenly converted these exhausted and unproductive tobacco fields
into mines of almost countless opulence. The value which was given to the
property of former owners, is fully shown by the history of the period when
the location of the federal city was about to be made. It was in the power
of the president to fix the site of the city where he should decide. Ile could
have put it were it now is, or have gone to Georgetown, and there erected
the public buildings. Every public body, and every private individual who
in those days touched this subject, has left us proofs of the interest which the
land-holders were expected to take, and did take, in the important question
of the precise location of the city ; and have thereby borne testimony of the
reality and value of the consideration. Act of Congress of the 16th of July
1790 (Bureh’s Dig. 226) ; Act of the Legislature of Maryland of the 19th of
December 1791.

%259] Suppose, the whole of the land on which the cit'y sta.nds "":hacl

been purchased by the United States, before the location of the city ;
and paid for by twenty-five pounds per acre out of the public treasury, and
such a deed had been taken as that which has been executed, a eonveyance
in trust to the United States ; could the vendor have any color of right to
restrict the United States as to any use of the property thus purchased?
Suppose, the property had been condemned by inquisition, under the law of
Maryland, to the use of the city of Washington ; could it possibly be
contended, that the former proprietor would retain any control over the
property or its application, the land being paid for out of the public treasury ?
Now, if it be true, that if the property is paid for by the United States,
either by voluntary contract, or by writ of ad quod damnwum, the former
proprictor would cease to have any control over it; what is there in the
mode of payment which was adopted, and the benefits which he received, to
vary the rights of the parties? It is urged, that as the payment was made
out of the funds of the ancestor of the complainants, the reservations were
virtually free gifts. Now, there was nothing in the case which deserves the
name of a free gift ; for the establishment of the city was a consideration
which produced the whole increased vaiue of the property. By the parties
themselves, it was never pretended, that these reservations were a gift ; on
the face of the deed itself, they are treated as bargained and sold to the
use of the United States ; and nothing is pretended to be a donation, except
so much as shall remain of the proceeds of the sales of the alternate lots,
after the payments for the reservations have been made.

But suppose, that the money which was produced by the sales of the lots
and was paid for the reservations, is to be considered as a gift of money by
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the original proprietors; is not money so given as absolutely the property
of the United States as if it had been raised by a tax? That such gifts
would be made was anticipated by congress, gifts in consideration of the
establishment of the city on the lands of the proprietors. *But it is (%280
said, that the proceeds of those lots were a gift of money for a limited + ="
purpose ; that is, for the purpose of its being applied to pay for these
reservations, at the rate of twenty-five pounds per acre; and these were to
be purchased for a specific use, from which the United States have departed
by the act of 1822. Such is not the agreement ; ner the deed which was to
give effect to the agreement. 'The agreement is to be taken all together,
not distributively.

Berrien, Attorney-General, for the United States, stated, that by the act
of congress of 1822, it was made his official duty to represent the interests
of the United States in this case. The act authorizes the circuit court to
entertain jurisdiction of a bill in equity, in the nature of a petition of right,
against the United States; to hear and determine upon the claim of thé
appellants ; and to determine what proportion, if any, of the money arising
from the sale directed by the act they are entitled to. The purpose of the
government in passing the law is fulfilled by meeting the claim on its
merits. 5

The bill states, that the United States had no right, without the consent
of the complainants, to dispose of the lands directed to be sold by the law ;
that such a disposition of them determines the trusts and revests the prop-
erty in the original proprietors, or their representatives; or that, at their
option, the trusts originally declared, attach to the property so transferred,
or to the proceeds arising from the sale. It is not necessary, in this pro-
ceeding, to consider the question of forfeiture. If such an effect was pro-
duced by the act of 1822, the complainants have their remedy against the
purchasers under the act. They have, however, relinquished that ground ;
and they scek relief against the United States, under the special provisions
of the law; thus aflirming the sale and secking a dividend of the pro-
ceeds of the sale. But in any view of the case, the cireuit court had no juris-
diction to hear and determine such a claim ; and the only question presented
for the consideration of this court, and *which was properly before . _
the court below, is, whether the complainants, coming in, and assent- L <
ing to the appropriation of the lands made by the act of 1822, arc entitled
to a moiety of the proceeds of the sales ?

These propositions are maintained on the part of the United States.

1. The legal effect of the conveyance from David Burns to Thomas Beall
and John M. Gantt, and by the latter to the commissioners of Washington,
was to divest David Burns and his leirs of all right, title, and inter-
est in the several squares or parcels of land selected for the use of the
United States.

2. The deed from David Burns to Thomas Beall and John M. Gantt
conveyed the legal estate of David Burns to all the lands held by him
within the limits of the contemplated city, to those persons, ¢ to have and
to hold,” to them and the survivor of them, and the heirs of such survivor
for ever, on certain special trusts, among whick were the following, to cou-
vey to the commissioners of Washington, &c., and their successors, to the
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use of the United States for ever, and for the consideration of twenty-five
pounds per acre, the lands which are the subject of this controversy ; ail
which they covenanted to do. In the exccution of this trust, and in the ful-
filment of their covenant, Thomas Beall and John M. Gantt did convey to
the commissioners. The legal title to the lands then became vested in the
commissioners, in trust, to hold that portion of them which is now in contro-
versy, for the ase of the United States. In equity, the title became abso-
lutely vested in the United States. 1 Eden 226. For the limitations of
trusts are to be construed the same as those of legal estates. 8 Com. Dig.
1006. It was, in the eye of equity, a grant to the United States for ever.
Such a grant vests the fee. A grant to the king én perpetuum gives him a
fee, without the words heirs or successors ; for he never dies. So also is the
law as to a grant to a corporation aggregate. 4 Com. Dig. 12 ; 2 Bac. Abr.
536. If this were not so, the continuance of any right, title or *inter-
est in David Burns or Lis leirs, was inconsistent with the authority
under which the purchase was made ; which being special, created by a pub-
lic law, and therefore, known to the vendor, the conveyances given and
received must be construed in reference to it. The act of congress under
which the purchase was made is to be taken as part of the contract.

The commissioners were authorized to purchase or accept lands within
the district, for the use of the United States ; they were moreover authorized
to accept grants of money. Under this latter authority, they entered into a
contract between the United States and the original proprietors for the divis-
ion of those building lots. DBut it was in the execution of their power to
purchase, for the use of the United States, that they did purchase the reser-
vations seleeted by the president, and paid for them at the rate of tiventy-
five pounds per acre. These they were required to purchase for the use of
the United States—for their sole use. They were not authorized, in relation
to these lands, to admit any community of interest. They had simply the
power to purchase or accept; but in either case, for the use of the United
States ; not for the joint use of the United States and any other persons.
The preliminary agreement expressly negatives the idea of such joint use
or joint property in the United States and the former proprictors. It was
a power to purchase for the use of the United States generally, without a
specification of the purpose to which the land should be applied, or any lim-
itation whatever upon the direct and absolute dominion which the United
States were to acquire by the purchase.

Would an express stipulation that the United States should hold these
squares in perpetuity, as such, without power to appropriate them to any
purpose, have been pursuant to the authority under which the commissioners
acted ? They were authorized and directed to purchase such lands as the
president should deem proper, for the nuse of the United States. Can such
a stipulation be implied from a grant to the use of the United States?
. But if it could, the implication must be *extended further. Ifrom a
4 grant to the use of the United States, without qualification, abso-
lutely, and for ever, you must imply : 1. That the United States must be
for ever restrained in the use of the thing granted to the specific purpose to
which it was applied at the date of the grant. 2. That a breach of this con-
dition would raise 2 new trust, for the benefit of the United States and the
original proprietors, or their representatives. It would not operate as a for-
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feiture ; but it would raise a new trust, for the joint benefit of the parties,
absolute in its terms. Irom a grant to the United States, a condition is
implied, and then a breach of that condition; which, however, does not
operate a forfeiture, but serves as a basis of a new trust, to be raised by
implication, for the joint benefit of the United States and the original
proprietors.

3. Construing the contract according to its plain import and intent, there
is no equity in the complainants’ claim. The proprietors conveyed to Beall
and Gantt certain lands, which were to be laid out as a city, with such
streets or squares, parcels or lots, as the president of the United States
should approve, on certain trusts. 1. To convey to the commissioners of
the city of Washington, and their successors, for the use of the United
States for ever, all the streets and such of the squares, parcels and lots, as
the president shall deem proper for the use of the United States. 2. Of the
residue of the lots, one-half were to be reconveyed to the original proprie-
tors. 3. The other moicty was to be sold, under the direction of the presi-
dent ; and the proceeds, after paying twenty-five pounds per acre for the
lots, squares and parcels taken for the use of the United States, were to be
paid over to the president, as a grant of money, to be applied for purposes,
and according to the act of congress “ for establishing the temporary and
permanent seat of government of the United States.” The result of this
was, that the land conveyed, or so much of it as was necessary, being laid
out in a city, the United States were to take, to their own separate use, for
ever, such squares, parcels or lots as the president should prefer, and to pay
therefor twenty-five pounds per acre; the *remaining lots to be .. 1
divided between the United States and the original proprietors. ! ¥
The streets were, of course, given up, without compensation. One moiety
of the remaining lots, and any lands not included in the city, to be conveyed
to the original proprietors ; the other moicty to be sold, as has been stated.

The appellants pretend, that the lots and parcels taken for the use of the
United States, and paid for at the rate of twenty-five pounds per acre, must
be retained as squares, or as the sites of public buildings, or for other public
works ; and cannot be sold to individuals for building lots, without entitling
the appellants to a moiety of the purchase-money. It is contended, that
there is no equity in this claim. 1. Because excluding the adscititious value
given to the property of the original proprietors, by the location of the city
as the seat of government, a full price was paid by government for the
land. 2. Asagainst the United States, the proprietors have no right to
make any claim, on account of this factitious value. 3. Independently of
the consideration paid per acre for the lands appropriated to the United
States, the proprictors by the sale of the moiety of the building lots, which
were reconveyed to them, were liberally compensated for their property.
4. It was expressly denied in the answer, and no contradictory testimony is
offered, that the lands reserved from sale, and appropriated to the use of the
United States, were so reserved, to be appropriated, or under a pledge to
appropriate them, to any specific purpose whatever, except the sites of the
capitol and president’s house. 5. No such pledge was necessary to secure to
the original proprietors an advantageous sale of the moiety of the lots
reserved to them ; for the interests of the United States concurred in not
overstocking the markety as they were entitled to the proceeds of the sales
4 PET.—11 161
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of the other moiety. 6. Such a pledge would have been much more strongly
impiied in behalf of the purchasers, or individual lot-holders, the value of
whose acquisitions might be affected in various ways by laying off the
reservations into building lots. DBut both and all cldims must yield to the
#2651 right of the *United States, to dispose, as congress may think proper,

=771 of that to which an unconditional title had been acquired ; and the
interests of all were secured, by the consideration that the government had a
deeper interest than any individual could have in the prosperity of the city.
7. It was a fund reserved for the future improvements of the city. Improve-
ments would be required, and the quantity reserved proves that this was the
object of the rescrvation.

The Attorney-General then went into an examination of the practice
which had prevailed under the acts of congress, in relation to the city of
Washington ; and contended, that it had been in accordance with the views
of the United States, as now represented by him. IIe denied, that on any
occasion, a construction different from that which he had given to the con-
tract with the proprictors, and to the laws relative to the city, had ever been
assented to by the government, or by their officers.

Taney, for the appellants, in reply, contended, that whatever rights con-
gress or the government had in the property within the city of Washington
depended on the contract with the original proprietors, and not on their
rights of sovereignty. The act of Maryland of 1791 is the act which was
accepted by congress ; and all the rights of sovereignty which can be exer-
cised arc derived from that act. They cannot be greater than those which
were possessed by the former sovereign who granted them. If the United
States accepted a cession, with limited powers of sovereignty, they are
bound by the limitations. They might have rcfused the terms ; but having
accepted them, they are bound by them. The constitution of the United
States declarcs, that congress shall have exclusive legislation ; but it does
not require, that the power shall be despotic or unlimited. It merely excludes
the states from all interfering legislation.

The act of 1791, § 2, passed by Maryland, limits the power of congress,
and declares, that the cession shall give them no other right in the land than
may be transferred by the individuals. All the rights, therefore, which the
United States had, or have, in the soil in the district, must have been
*acquired by contract. They can acquire none by the excrcise of
sovercign power 7 for they have surrendered that portion of sover-
cignty in this distriet, by aceepting it upon the terms stated. Deriving
their rights from contract with the proprietors; under no provision in the
same, nor under the act of cession, could they condemn the land for public
uses ; for that would not be a transfer from the proprietor, but would be to
acquire it, without a transfer from him, and by a mere act of sovereign power.
If, however, the sovereignty of congress is not limited by the cession, yet the
exercise of despotic power on this subject is restrained by the constitution ;
and if the law of 1822 was intended to scize on the private property of
individuals, and dispose of it for public profit, merely for public gain, it
would be contrary to the letter and spirit of the constitution, and be void.
For if they may take it for such a purpose, they must give the owner of it
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a fair compensation ; and they have no right to fix that compensation at
what they may sell it for.

But the seizure of the property of an individual, merely to sell it to
another, to raise money for any purpose, can hardly be supposed to be
authorized by any principles of a free government, and is in manifest
opposition to the spirit of the amendment of the constitution. 2 Dall. 314.
But the act of 1822 has no such ohject. It proposes to sell the right of the
United States, and no more. It has no terms to divest the right of the
individual owners, and obviously has no such design. It submits these rights
to judicial decision, to be tried by the principles of a court of equity. In
submitting to such a trial and decision, they place themselves on the ground
of contract, and waive any rights their sovereignty might give. For it
would be absurd, indeed, to suppose that the United States gave to the
court the mere power of hearing a cause, when that hearing could produce
no judicial result.

If congress, by mere despotic power, might seize and sell this property,
without compensation to the owner, and if their will be the only principle of
equity by which it is to *be decided ; then all this controversy %267
authorized by law is nugatory. For in that case, we have lost the t ©
land by seizure ; and we are not entitled to payment for it, unless they will
it ; and as they do not will it in the law, we are sent to this highest tribunal
to show rights which have no existence, as they have been cxtinguished by
the despotic power of the sovereignty. The whole frame of the act of con-
gress shows that such is not the meaning of the law. The court are to
decide according to the principles of equity ; and what the equity may be
depends on contract, express or implied. The government stands before
this tribunal as a suitor ; having the same rights, and subject to the same
rules, as an individual.

Assuming the questions in the case to depend on contract : The agree-
ment between the United States and the proprietors was entered into on the
12th of April 1791 ; the deed of conveyance was executed in July 1791.
Before this agreement, the site of the city was fixed. There was no con-
tract as to the location of the city, with the proprictors. Everything had
been done, independently of the proprietors, and without their consent. The
agreement was among the proprietors themselves ; neither the commissioners
nor the president are parties to it. It does not purport to be entered into,
in consideration of the fixing of the city here, that was done ; but, expect-
ing immense advantages, they were willing to make liberal return. The
government are not, therefore, purchasers for this consideration. It was
merely voluntary on both sides ; both parties derived advantages, but not
by the contract with one another; and if there was no contract, there was
no purchase.

Neither does the twenty-five pounds per acre paid for the public ground
constitute them purchasers. The agreemcnt and the deed must be taken
together. The United States were not the founders of the city, but the
proprietors. The president was authorized by the United States to fix on
this site for the seat of the government ; and to acecept such quantity of land
as he should deem proper, for the use of the United States. In the plan of
the city, and in the regulation *of the streets, he was the agent of the .
proprietors, not of the United States. Such was the opinion of Mr. L
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Breckenridge, attorney-gencral of the United States. (Burch’s Dig. 337.)
Squares, public walks, and grounds for gardens, were reserved, not neces-
sary and proper for the usc of the United States.

The deed executed by the proprietors conveyed the land absolutely and
unconditionally, and without the payment of any consideration. Nothing is
required in return ; nothing is reserved for the land dedicated to the use of
the United States, unless it shall be obtained from the sales of the lots to be
disposed of under the contract. This is a deduction from the donation of
the proprictors. Thus, the squares cost the United States nothing. Iad
the whole of the land of any of the proprictors been laid out in squares, he
would have reccived nothing for the same. The act of 1791 confirms this
construction of the contract, and was accepted by congress.

These being the provisions in the deed, the next question is, what is the
construction of the instruments by which these contracts were made? Was
the absolute and unqualified use given or conveyed? or was the use for
public purposes, as distinguished from private property ? And this question
mainly depends on another. What was the character of the estate conveyed
to Beall and Gantt ? If it was a conveyance under the statute of uses, or
was an cxccuted trust, the words must reccive a technical construction. If
an executory trust, it is otherwise. = If it be such, is it to be construed by the
principles applicable to such contracts? Preston on Estates 1867 ; Fearne
136-7. No act of the trustecs can change the character of the trust, or the
rule of construction. If Beall and Gantt have conveyed a different estate
from the onc authorized, the conveyance gives no title beyond the trust.
And the case is now to be considered, as if the court of chancery were, in
the absence of any conveyance, called on to direct the proper deeds. It is
to be executed now, as it would have been the day after the contract was
made ; lapse of time has not altered its meaning.

*Suppose, chancery so called on, what would be the stipulations
dirccted in the deed ? The objects in view are manifest. Suppose,
the government should have abandoned Washington, and fixed itself else-
where ; would they have been allowed to sell the squares? Suppose, they
abandon it in part, instead of the whole ; does it alter the principle ?

Upon the point that this was an executory trust, Mr. Taney argued, that
the conveyance to the trustecs, Beall and Gantt, and by them to the com-
missioners, did not vest the legal title to the public squares in the United
States, but created a trust for their benefit. The trust being an executory
one, is to be carried into exccution according to the intent of the party
who created it. Fearne 124, 136—7 ; Preston on Estates 187-8. The deed
from Mr. Burns is not, thercfore, to be construed by technical rules, nor
the words of it taken according to their strict legal interpretation, if such
a construction appears from the whole case to be contrary to the intention
of the grantor.

The United States arc not asserting a legal title, in directing the squares
to be sold. They are exercising a power, as cestuis que trust, over a trust
fund ; and the extent of their right in the fund, they have submitted to
judicial decision. And although the words in the deed of Mr. Burns might,
in a conveyance of the legal cstate, under the statute, be held to pass the
absolute and unqualified use in the squares ; yet in the interpretation of a
trust, the court will look to the real intention of the parties, and are not
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bound by the strict legal meaning of any particular words used in the instru-
ment. The United States have no rights, except by transfer from indi-
viduals. Aect of 1791, § 3. In submitting the right to judicial decision,
they subject themselves to the rules which govern contracts with individuals.
Expounding the deed of Mr. Burns on these principles, it may be safely
assumed, that he intended to authorize Beall and Gantt to convey to the
commissioners, the squares and streets, for the purposes authorized by
the act which fixed on Washington as the seat of the government. He did
not mean to authorize a conveyance for any other purpose, nor of any
*greater estate than the United States desired ; for his deed refers
to and recites the title of the law of congress.

The question then is, did the law propose to purchase, or accept as a
donation, the absolute and unqualified interest in the land ? or to obtain it
for special purposes, and for certain specified uses? The first proposition
supposes that congress looked forward to a spcculation in the land, and
expected to gain by the rise of property. This could not have been ; and
such a presumption is negatived by the terms of the acts of congress. These
different acts of congress have expounded the meaning of the words, “proper
for the use of the United States,” in the act of 1790 ; and show for what
purposes the president was authorized to accept or purchase land. His
authority to accept or purchase land being a special one, and for special
purposes, he could not accept or purchase for any other purpose ; and if he
did, the grant would be void. e might accept donations of money, but not
of land.

But the proprietor obviously intended to convey for the purposes men-
tioned in the law, and none other. This is shown by the agreement, proposed
March 1791 ; accepted, April 1791 ; and by the deed of June 29th, 1791.
The deed refers to the act of congress, recites its title, and uses the words of
the law. Streets are associated with squares, and to be conveyed to the use
of the United States. This being an executory trust, ¢ the court may ascer-
tain the meaning of the grantor,” from the nature of the contract and the
object of the provisicn. 1 Prest. 187. The object of the proprietor could
not have been, to allow the president to select all or any of the building lots
at this price. He was to be paid out of the sales of the lots. There might
not have been lots enough to pay him. Such an intention would have been
the surrender of his whole property, without compensation, and without
motive. The contract then and now means the same thing ; and if such a
use of the power of selection, by the president, would have been, at that
time, contrary to the intention of the grantor, it is equally so now. Yet we
are now inquiring what was the intention of the *grantor ; and being
a trust executory, it is to be executed according to that intention.

It is said, that the United States paid its full value. There is no proof
of that fact ; and the fact is otherwise. The cconsideration om which the
squares were sold for twenty-five pounds, was, that the erection of the public
buildings, and the laying out of public walks, &ec., would render the city a
more agreeable and desirable place of residence, and erhance the price of the
lots retained by the proprietor. If he was to retain no lots, or only the refuse
lots, it does not by any means follow, that he would have taken the twenty-
five pounds. The very case on trial proves that such could not have been
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the intention of the proprictor. His lots no longer front on a magnificent
square. Ic is cut off from the most public avenue in the city.

The United States are, in no sense of the words, purchasers. The public
squares are, in truth, as has been stated, donations from the proprietors.
But if considered as purchasers, they yet purchase for a specific purpose,
and having made the contract, they cannot depart from it. They cannot
violate their contract. 5 Wheat. 642, 684, 695. The grantor is entitled to
the exccution of his contract, whether he does or does not receive a consid-
eration for it. And it matters not, whether his contract is cxpress or
implied ; whether by way of trust, or in any other manner, as by mere
dedication to public uses. In the case of a road or street, the same interest
passes to the public, and the same remains in the propriector. Whether he
is paid for it or not, no more passes than the party intended to grant. And
if these squares were granted for specific public uses, and not to be con-
verted into private property, that trust, whether created for a valuable con-
sideration or not, must be cxceuted according to the intention of the
grantor. The contract is one entire contract ; and being cxecuted in part,
must be executed throughout. Deing an executory trust, it must be exe-
#angs cuted according to the intention of the *parties, whether made for a
=) valuable consideration or not. Marriage is a valuable consideration,
and is one class of the cases in which this prineiple is most commeonly applied.

Suppose, a chancery court now called on by the United States to compel
the trustees to exccute the legal conveyances, what would be the conditions
and covenants ?  Would not the squares be made to revert to the grantor
when the uses ceased ? The lots were pure donations ; and equity would
not extend the gift further than the contract. It did not extend to squares.
Assuming that the public squares were granted for specific public purposes,
ag has been stated, the United States were the cestuis que trust for such pur-
poses, and none others. The United States had a right to erect public
buildings on them, and to make them public walks or gardens ; they were
so far cestuis que trust; they were not trustees for others. As this was a
trust for the benefit of the United States, they had a right to renounce it.
The proprietors could not compel them to ercct the public edifices, or to lay
out and ornament the public grounds. They had not bound themselves by
contract to do so ; they might, or might not, do it, at their pleasure. And
they might renounce the trust intended for their benefit, and the trust
would then end ; it would be extinguished. The act of 1822 is a renuncia-
tion of the trust. They, the cestuis que trust, declare that they will not use
it for the specific purposes for which it was conveyed. It is not a forfeit-
ure. It is admitted, that a trust is not forfeited by its abuse; it is not
claimed as a forfeiture ; but having renounced it, the trust in their favor,
by directing it to be converted into private property, to whom does the
property belong? It goes to the heirs of the grantor. 4 Ves. 60 ; 9 Ibid.
399 ; 5 Har. & Johns. 400 ; 4 Wheat. 39, app’x, 15.

If the power exists anywhere, cither in congress or elsewhere, to convert
these squares into building lots and private property, under the provisions
of the original agreement and deed ; then, as soon as that power s exer-
#9273] cised, and the *property so converted, the provisions and stipulations

of that agreement attach upon it, and the original proprictor is enti-
tled to the onc-half ; for whether the power given to lay off the building
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lots was exercised sooner or later, can make no difference. If, under
the agrecement and deed, the power can be rightfully exercised, the conse-
quence of that exercise of power must follow ; and the original proprietor
is entitled to one-half of the lots so laid off, under and by virtue of his
agreement. The act of 1822 is obviously framed on this interpretation of
the contract. It directs the corporation to sell the right of the United
States, and then provides for a decision on these rights. Congress obviously
supposed, when passing the law, that the United States had a right in these
lots. And if they had the power to convert the squares into private prop-
erty, under the original agreement and trust, then they would have been
tenants in common with the proprietor, and entitled to sell the half, and
receive the proceeds.

TUpon the whole, if the United States had onlyv the right to use these
squares for specified purposes, and no right to change the use; if they were
merely cestués que trust; they have renounced the trust, and the whole
belongs to the original proprietors ; it reverts to the donor or grantor. If,
on the contrary, they have the right to change the plan of the city and
convert the squares into building lots, then, whenever this is done by a
competent authority, acting under the contract, the proprietors are entitled
to a conveyance of one-half of the lots.

The relief. In cither view of the case, the relief is complete against the
corporation. If the United States could not sell the half, or could not sell
the whole, they could give no right to the corporation to do so; and we
were cntitled to a perpetual injunction against thera. 9 Wheat. 739. If
the law of congress does not authorize the court to decree against the United
States, as to the land itself, but only as to the money reccived on sale, then
the bill may be dismissed *against them ; and a perpetual injunetion .
decreed against the corporation. The great object is to have the L 2
rights of the parties adjusted, and no doubt can be entertained, that congress
will faithfully carry into execution the principles settled by this court.

But the law of congress gives the court power to decree against the
United States, as to the land, as well as the money. The act of 1822, § 6
authorizes the party to set out in his bill, his title to the land. Ilis bill,
therefore, brings that question directly before the court for decision, and
imposes upon them the duty of deciding it ; and if they must decide it, it
follows, that they must give the appropriate relief. And if the court come
to the conclusion, that congress had no right to sell the land, they can have
no right, to compel the party to accept money in lien of it. The 8th section
of the act is only an enlargement of the power of the court. The proprie-
tors might have assented to the sale, and offered to ratify it, and accept the
proceeds. The law of 1822 provided for this contingency, in the 8th section.
It enabled the court to dispose, finally, of the case, in whatever shape it
should be presented to them.

Finally, it is a question between the government and an individual, on a
subject of the most interesting character. How far may the government,
by a new act of legislation, deprive him of Lis rights of property, and of the
remedy to assert them? On such a question, it may be assumed as certain,
that the rights of the individual, whatever they may be, will be protected
by this court. It it peculiarly one of those questions on which congress,
with the best dispositions, are most liable to error. 1t is out of the usual
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scope of legislation. They cannot be expected to engage in minute investiga-
tion of titles. And they ought not to be held to have exercised wilfully a
despotic power, even if they possess it, for the purpose of depriving a pri-
vate citizen of a full and adequate remedy for the wrong done him.
The act of 1822 is in a very different spirit, and requires the rights of the
parties to be decided by the terms of the contract, and not by power.

. *As to the forms of this proceeding, it is hardly necessary to
I discuss them. It is the great object of all parties, to understand their
rights, and that is the great purpose of the whole proceeding. Enough
appears on the record, to enable the court to decide on these. There does
not appear, however, any well-founded objection that can interfere with the
relief we ask.

*27r

Story, Justice, delivered the opinion of the court.—This is an appeal
from the decree of the circuit court of the district of Columbia, sitting at
Washington, upon a bill in equity, in which the appellants were original
complainants.

On the 7th of May 1822, congress passed an act to authorize and empower
the corporation of the city of Washington, in the district of Columbia, to
drain the low grounds, on and near the public reservations, and to improve
and ornament certain parts of such reservations. By that act, the corpora-
tion were, among other things, to change, by contract with the proprietors
of the canal, the location of such parts of the canal passing through the city
as lay between Second and Seventh streets West, into such course as should
most effectually, in their opinion, drain and dry the low ground lying on
the borders of Tiber creck. And to effectuate this object, the corporation
were further autherized, after having extended the public reservation
designated on the plan of the city as No. 10, so as the whole south side
should bind on the line of Pennsylvania Avenue, and after having caused
to be divided the said public reservation No. 10, and also the public reserva-
tions Nos. 11 and 12, into building lots, to sell and dispose of the right of
the United States of, in and to the said lots, or any number thercof, laid
off as aforesaid, at public sale, &e. And the corporation was further

_authorized to cause to be laid off, in such manner as the president should
approve, two squares, south of Pennsylvania Avenue, &e. ; and also to lay
off, north of Maryland Avenue, two uniform and correspondent squares ;
and the said four squares, when so laid off, to divide into building lots, and
*976] to scll and dispose of the *right of the United States in such lots, &e.

The proceeds of these sales were, in the first place, to be applied to
the purposes above mentioned, and in the next place, to inclosing, planting,
or otherwise improving certain public reservations, and building certain
bridges, &c. ; and the surplus, if any, to go into the national treasury. The
sixth section of the act then provides, “that it shall be lawful for the legal
representatives of any former proprietor of the land directed to be disposed
of by this act, or persons lawfully claiming title under them, and they are
hereby permitted and authorized, at any time within one year from the
passing of this act, to institute a bill in equity, in the nature of a petition
of right, against the United States, in the cireuit court for the district of
Columbia, in which they may set forth the grounds of their claim to the
land in gquestion.” The seventh section provides for the service of process
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upoxn, and the appearance of the attorney-gencral, &e. The eight section
provides, “that the said suit shall be conducted according to the rules of a
court of equity. And the said court shall have full power and authority
to hear and determine upon the claim of the plaintiff or .plaintiffs, and
what proportion, if any, of the money arising from the sale of the land
hereby directed to be sold, the parties may be entitled to.” The ninth
and last section of the act provides for an appeal to this court.

The plaintiffs filed their bill in the present case, within the time pre-
seribed by the act, making the United States and the corporation of the
city of Washington parties. They claim title to the lands in controversy,
which have been laid off into lots for sale, under David Burns, one of the
original proprietors of the city, and of whom the plaintiff Marcia is the
only daughter and heir. These lots embrace part of thereservations above
referred to, and also a part of the street called B, according to the original
plan of the city. The ground of the bill is, that by the original contract
of the government with the proprietors, upon the laying out of the city,
these reservations and streets were for ever to remain for public use, and
were incapable, without the consent of the proprietors, of being otherwise
appropriated or *sold for private use ; that the act of 1822, authori- [*277
zing such sale, is a violation of the contract ; that by such sale orappro- * =
priation for private use,the right of the United States thereto was deter-
mined ; or that the original proprietors re-acquired a right to consider them
in the same predicament as if originally laid out for building lots ; or that,
at all events, they were entitled, in equity, to the whole or a moiety of the
proceeds of the sale, if the act of 1822 were valid, tor the purposes which
it professed to have in view.

Some difficulty has arisen at the argument, from the peculiar structure of
the bill, it professing in some parts to seck relief under the act of 1822, and
in other parts insisting upon a title inconsistent with it, and demanding an
injunctiou to prevent all sales of the land by the Srporation. The opinion
of this court certainly is, that under the act of 1822, the plaintiffs can proceed
by a bill in equity, in the nature of a petition of right, against the United
States, only {for the money arising from the sales, and cannot claim a decree
for the land itself, or for any injunction against sales of it. The view, how-
ever, of the case, which we are disposed to take, renders it unnecessary to
consider, whether the bill is so framed that, with reference to the act of 1822,
the court could pass a definitive decree against the United States upon it,
from the incongruities alluded to. As it is manifestly the interest and desire
of all the parties to have an opinion upon the merits, so as to put an end to
the controversy, we shall waive all consideration of minor objections, and
vroceed at once to the consideration of the substantial ground of the claim.

Congress, by an act passed on the 16th of July 1790, provided that a
district of territory, not exceeding ten miles square, to be located as therein
directed, on the river Potomac, at some space between the mouths of the
castern branch and Conogocheague, be and the same was thereby accepted
for the permanent seat of the government of the United States. Three com-
missioners were by the same act to be appointed, to survey, and by proper
metes and bounds, to define and limit the district ; and they were authorized
to purchase or accept such quantity of land on the castern side *of
the said river, within the said district, as the president should deem

169

[*27




278 SUPREME COURT [Jan’y
Van Ness v. City of Washington.

proper, for the use of the United States; and according to such plans as the
president should approve, the commissioners were to provide suitable build-
ings for the accommodation of congress, and of the president, and for the
public oflices of the government of the United States. A subsequent act,
passed on the 3d of March 1791, authorized some alterations of the limits
of the district. Suitable cessions of the jurisdiction and soil of the territory,
subject to the private rights of property of the inhabitants, were made by
the states of Maryland and Virginia.(¢) And the former act further pro-
vided for the removal of the scat of government to the distriet, on the first
Monday of December 1800. The limits of the district were accordingly
ascertained and defined ; as made known by the proclamations of the presi-
dent of the 24th of January and the 30th of March 1791.

As yet, no public designation had been made of the site of the federal
city, which was contemplated to be laid out within the limits of the distriet,
noer of the places on which the public buildings should be erected; nor, indeed,
had there been any purchase or donation from any of the proprietors of lands
within the district, by or to the commissioners, for that object. There cannot,
however, be a question, that various negotiations had been entered into with
the proprictors, and informal proposals made by them, with a view to obtain
so important and valuable a boon as the location of the city within the bound-
aries of their estates. And it can admit of as little question, that preparatory
steps had been taken, on the part of the government, to procure suitable plans
for the laying out of the metropolis.

In this state of things, nineteen of the proprietors of the land constituting
the present site of the city of Washington, among whom was David Burns,
on the 30th of March 1791, entered into an agreement, which was presented
*979] to the *comm_issioners as the basis of the terms on w.hich they were

willing to dedicate their lands for the location of the city. The agree-
ment was accepted by the commissioners, and recorded in their books. It is
in the following terms: “%®Ve, the subscribers, in consideration of the great
benetits we expect to derive from having the federal city laid off upon our
lands, do hereby agrce and bind ourselves, our heirs, executors and adminis-
trators, to convey in trust, to the president of the United States, or commis-
sioners, or such persons as he shall appoint, by good and sufficient deeds, in
fee-simple, the whole of our respective lands, which he may think proper to
include within the lines of the federal city, for the purposes and on the con-
ditions following : 'T'he president shall have the sole power of directing the
federal city to be laid off, in what manner he pleases. He may retain any
number of squares he may think proper, for public improvements or other
public uses ; and the lots only which shall be laid off, shall be a joint property
between the trustces in behalf of the public and each present proprietor.
And the same shall be fairly and equally divided between the public and the
individuals, as soon as may be, after the city shall belaid off. For the streets,
the proprictors shall receive no compensation ; but for the squares or lands,
in any form, which shall be taken for public buildings, or any kind of public
improvements or uses, the proprietors whose lands are taken, shall receive

(@) Sec acts of Maryland of the 23@ of December 1788, 19th of December 1791, 23d
of December 1792, and of the 28th of December 1793.  Act ¢f Virginia of the 8d of
December 1789. )
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at the rate of twenty-five pounds per acre, to be paid by the public.” There
are some minor arrangements as to growing timber, and grave-yards, &e.,
which are not necessary to be mentioned. It is material, however, to ob-
serve, that no time or mode of payment is prescribed in the agrecement, of the
twenty-five pounds per acre ; and no fund out of which it was to be paid is
designated. The agreement was merely preparatory, and to be carried into
cffect by formal conveyances.

Now, it i3 upon the terms of this agreement, that the plaintiffs assert
their title to relief in the present case. They contend, that though the
whole land was to be conveyed, yet the portion of it, which should be taken
for streets and public reservations, according to the plan approved by the
president, was clothed with a perpetual condition or trust, that *they r%080
should for ever remain streets and public reservations, and never L =°
should be liable to be appropriated to any private use, or changed from
their original public purpose. That upon any such change or appropriation,
the title reverted to the original proprietors, or at all events, was to be dis-
posed of and divided between them in the manner provided for, in respect
to the land laid off into lots. They also contend, that the lands, so devoted
to streets and public reservations, was a mere donation from the proprietors,
and not a purchase by the United States ; and therefore, ought to be gov-
erned by the rules applicable to public charities, and the trust strictly con-
strued and enforced.

It is not very material, in our opinion, to decide what was the technical
character of the grants made to the government; whether they are to be
deemed mere donations or purchases. The grants were made for the foun-
dation of a federal city ; and the public faith was necessarily pledged, when
the grants were accepted, to found such city. The very agreement to found
a city was, of itself, a most valuable consideration for these grants. It
changed the nature and value of the property of the proprictors to an
almost incalculable extent. The land was no longer to be devoted to mere
agricultural purposes, but acquired the extraordinary value of city lots.
In proportion to the success of the city, would be the enhancement of this
value ; and it required scarcely any aid from the imagination, to foresee,
that this act of the government would soon convert the narrow income of
farms into solid opulence. The proprietors so considered it. In this very
agreement, they state the motive of their proceedings, in a plain and intel-
ligible manner. It is not a mere gratuitous donation, from motives of gener-
osity or public spirit ; but in consideration of the great benefits they expect
to derive from having the federal city laid off upon their lands. For the
streets, they were to receive no compensation. Why ? Because those streets
would be of as much benefit to themselves, as lot-holders, as to the public.
They were to receive twenty-five pounds per acre for the public reservations;
“to be paid (as the agrcement states it) by the public.” They under-
stood themselves then to *receive payment from the public for the res- A
ervations. It makes no difference, that by the subsequent arrange- L
ments, they were to receive this payment out of the sales of the lots, which

they had agreed to convey to the public, in consideration of the govern-
ment’s founding the city on their lands. It was still contemplated by them
as a compensation—as a valuable consideration, fully adequate to the value
of all their grants. It can, therefore, be treated in no other manner than as
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a bargain between themselves and the government, for what each deemed an
adequate consideration. Neither considered it a case, where all was bene-
fit on one side, and all sacrifice on the other. It was,in no just sense, a
case of charity ; and was never so treated in the negotiations of the parties.
Bat, as has been already said, it is not, in our view, material, whether it be
considered as a donation or a purchase; for in cach case, it was for the
foundation of a city.

And in construing this agreement, this fact should never be lost sight of.
It is obvious, that the proprietors or their heirs could not be presumed, for
any great length of time, to have any interest in the streets or public res-
ervations, beyond that of other inhabitants. If the city became populous,
the lots would be sold and built upon, and in the lapse of one or two genera-
tions, at most, the title of the original proprietors might well be presumed
to be extinguished by sales or otherwise ; so that the interest of themselves
or their heirs, in the streets and reservations, would not be distinguishable
from that of other citizens. They must also have contemplated, that a
municipal corporation must soon be created to manage the concerns, and
police, and public interests of the city ; and that such a corporation would
and ought to possess the ordinary powers for municipal purposes, which are
usually confided to such corporate bodies. Among these are certainly the
authority to widen or alter streets, and to manage, and in many instances
to dispose of, public property, or vary its appropriation. They might, and
indeed must also, have placed a just confidence in the government, that in
founding the city, it would do no act, which would obstruct its prosperity,
or interfere with its great fundamental objects or interests. It could
*never be supposed, that congress would seek to destroy what its own
legislation had created and fostered into being.

On the other hand, it must have been as obvious, that as congress must
forever have an interest to protect and aid the city, it would, for this very
purpose, be most impolitic and inconvenient to lay any obstructions to the
most free exercise of its power over it. The city was designed to last
in perpetuity : Cagitoli immobile saxum. No human foresight could take in
the great variety of events, which might render great changes in the plan,
form and locations of the city indispensable for the health, the comfort and
the prosperity of the city. Cases might casily be imagined, as in other cities,
where the desolations of fire have made alterations in the streets and public
squares of a city, most important and valuable to the whole community.
A prohibition, which should for ever close up the legislative power of con-
gress on such a subject, under all circumstances, ought not lightly to be
presumed, nor readily admitted. It should be proved by the most direct
and authentic documents, before we should admit the belief, that the wis-
dom of the first president of the United States yielded up such a valuable
franchise.

If the case had stood solely upon this preparatory agreement, as an exec-
utory contract, there might have been stronger grounds to impose limita-
tions upon the grant of the streets and public reservations. The language
of the instrument is, that the president may retain any number of squares he
may think proper, for public improvements, or other public uses. Yet, even
then, the appropriation of these squares for public uses would not necessa-
rily carry with it an implied obligation, that they should for ever remain
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dedicated to those uses, and to none other. If such had been the intention
of the parties, we should naturally expect to find there some direct expres-
sion of it, some acknowledgment of the obligation, or some condition carry-
ing it to such a political mortmain. If the stipulation was so important and
valuable as is now contended for, and constituted an object of permanent
solicitude, it would scarcely escape the notice of the proprietors, in laying
down the fundamental basis of their cessions. If it did then escape them,
we *should have reason to look for its incorporation into the more
solemn instruments, which were contemplated thereafter to be cxe-
cuted by the parties, and were, in fact, executed by them, in fulfilment of
their original agreement. But no such stipulation 1s there to be found.

On the 29th of June 1791, the proprictors severally executed deeds of
indenture, to consuramate the agreement of the preceding March ; they are
all in the same form, and contain the same declarations of trust. That exe-
cuted by David Burns conveys to Thomas Beall and John M. Gantt (the
trustees designated by the president), all the lands of the proprietor, within
the bounds of the city, upon the following trusts, viz: < That all the said
lands, &ec., as may be thought necessary or proper to be laid out, together
with other lands within the said limits, for a federal city, with such streets,
squares, parcels and lots as the president of the United States, for the time
being, shall approve ; and that the said (the trustees), &ec., shall convey to
the commissioners for the time being, appointed by virtue of the act of con-
gress, entitled, &c., and their successors, for the use of the United States for
ever, all the said streets, and such of the said squares, parcels and lots, as
the president shall deem proper, for the use of the United States; and that
as to the residue of the said lots into which the lands, &ec., shall be divided,
a fair and equal division of them shall be made, and if no other mode
of division shall be agreed on, by consent of the said (grantor) and the com-
missioners for the time being, then such residue of the said lots shall
be divided, every other lot alternate, to the said (grantor), &e., and all the
said lots which may in any manner be divided or assigned to the said
(grantor) shall thereupon, &e., be conveyed by the said (trustees) to the
said (grantor), his heirs and assigns ; and that the said other lots shall and
may be sold at such time, &ec., as the president of the United States for the
time being shall direct ; and that the said (trustces), &e., will, on the order
and direction of the president, convey all the lots so sold, and ordered to be
conveyed, to the respective purchasers in fee-simple, &e.” Provision is
then made that the twenty-five pounds per acre, ¥*to be paid by the (%284
United States for the squares, should be paid out of the proceeds of *
such sales, and the residue shail be paid to the president, as a grant
of money to be applied for the purposes, and according to the act of con-
gress. Provision is also made for other objects, not material to be men-
tioned, and for a conveyance of the trust property to such other persons as
the president might thereafter direct, in fee, “subject to the trusts then
remaining to be executed, and to the end that the same may be perfected.”
In pursuance of this last provision, Beall and Gantt, the trustees, made a
conveyance of the premises, by an indenture, dated the 30th of November
1796, to certain commissioners appointed under the act of congress, subject
to the trusts then remaining to be executed ; and, among other things, con-
veyed to the commissioners all that part of the lands, &e., which had been
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laid off into squares, parcels or lots for buildings, and now remaining so laid
off, in the city of Washington.

Now, it is important to observe, that the object of the indenture to Beall
and Gantt, in 1791, was, to carry into full and entire effeet the preliminary
agreement entered into by the proprietors. There is no pretence to say,
that that indenture has not fully carried that agreement into effect. There
is no allegation in the bill, of any mistake in the draft of the indenture, or
that the instrument was not precisely what the parties intended it should
be. The argument at the bar has not attempted to set up any such mis-
take, as a ground of equity. And, indeed, after such a lapse of time, and
acquiescence in its legal accuracy and sufficiency, by all the parties, and
after so many acts done under it, which have been silently confirmed by the
parties, it would be impossible to insist upon any such mistake, with a
chance of success. We must take the indenture, therefore, as we find it, as
a complete exccution of the preliminary agreement, and as expressing the
true intent and definitive objects of the parties. The preliminary agreement
then became, upon the execution of the indenture, functus officio, and was
merged in the more formal and solemn stipulation of the latter. It was no
longer cxecutory, but executed. The indenture itself contained many execa-
tory trusts ; and so far as any of them *yet remain unexecuted, the
instrument itself may still be denominated executory. DBut so far as
the trusts have been fulfilled, as by the conveyance of lots to the grantors, or
to purchasers, and especially, by the conveyance of the strects and squares,
&ec., to the commissioners, in 1796, the indenture can no longer be deemed
exccutory. Its functions have been final and complete.

We need not, therefore, inquire into the distinction taken in a court of
chancery, between executory and executed agreements ; or into the extent
to which its equitable jurisdiction will be interposed to reform instruments,
upon grounds of mistake, or to grant other relief ; because the present bill
presents no case falling under either predicament. IHHere, we have a solemn
instrument embodying the final intentions and agreements of the parties,
without any allegation of mistake ; and we are to construe that instrument
according to the legal import of its terms.

Now, upon such legal import, there do not seem grounds for any reason-
able doubt. The strects and public squares are declared to be conveyed
“for the use of the United States for ever.” These are the very words,
which by law are required to vest an absolute unconditional fee-simple in
the United States. They are the appropriate terms of art, if we may so say,
to express an unlimited use in the government. If the government were to
purchase a lot of land, for any general purpose, they are the very words,
which the conveyance would adopt, in order to grant an unlimited fee to the
use of the government. There are no other words or references in the instru-
ment, which control in any manner the natural meaning of them. There are
no objects avowed on the face of it, which imply any limitation. IHow then
can the court defeat the legal meaning, and resort to a conjectural intent ?

It has been said, that by looking at the preliminary agreement, the court
will sce that terms of a more limited nature are there used. Be it so. But
will that justify the court in resorting to it to explain or limit the legal
import of words in a solemn instrument, which contains no reference
toit? If we could -resort to it, the natural conclusion would be, in tho
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*absence of all contrary proof, that the last instrument embodied the real
intent of the parties ; that the preliminary agreement either imperfectly
expressed their intent, or was designedly modified in the final act. The
general rule of law is, that all preliminary negotiations and agreements
are to be deemed merged in the final, settled instruments executed by
the parties, unless a clear mistake be established. In this very case, it may
be true, for aught that appears, that the president might bave insisted upon
the introduction into the trust deed of the very words in controversy, to the
use of the United States for ever, in order to avoid the ambiguity of the
words of the preliminary agreement. e may have required an unlimited
conveyance to the United States ; so that they might be unfettered in any
future arrangements for the promotion of the health, the comfort, or the
prosperity of the city. But it is sufticient for us, that here there is a solemn
conveyance, which purports to grant an unlimited fee in the streets and
squares, to the use of the United States; and we know of no authority,
which would justify us in disregarding the terms, or limiting their import,
where no mistake is set up and none is established. It would, indeed, be
almost incredible, that any substantive mistake should have existed, and
never have been brought to the notice of the trustees, or to that of the com-
missioners, upon their succeeding to the trust ; or seriously insisted on by
any party, down to the time of filing the present bill. The present is not a
bill to reform a contract or deed ; but to assert rights supposed to grow out
of the trusts declared in the deed.

This view of the matter renders it unnecessary for the court to go into
an examination of the facts insisted upon in the answer, to repel the allega-
tions in the bill, or to disprove the equity, which it asserts. If the United
States possess, as we think they do, an unqualified fee in the streets and
squares, that defeats the title of the plaintiffs, and definitively disposes of
the merits of the cause.

It is the opinion of the court, Mr. Justice BaLpwix dissenting, that the
decree of the circuit court, dismissing the bill, be affirmed with costs.

Decree affirmed.

*Trancis Lacraner alias Istpork, a man of color, Plaintiff in [*¥287
error, v. Prerre Cnovreau, Jun.

Lecord.

After the decision of the case in the supreme court of the state of Missouri, the plaintiff pre-
sented a petition for a rehearing, claiming his freedom, under the provisions of the ordinance
of congress of the 18th of July 1787 for the government of the territory of the United States
north-west of the river Ohio; the supreme court refused to grant the rehearing ; and the plain-
tiff prosecuted a writ of error to this court, under the 25th section of the judiciary act of
1789 : Ileld, that as the petition for rehearing formed no part of the record, it could not be
noticed ; the jurisdiction of this court depends on the matter disciosed in the bill of exceptions.

ErrOR to the Supreme Court of the State of Missouri. An action of
trespass vé ¢¢ armis was brought in the state ¢ircuit court of the county of
St. Louis, state of Missouri, by the plaintiff in error, a man of color, against
Pierre Chouteau, the defendant, for the purpose of trying his right to free-
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