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*Joux V. Wircox and Tuooxmas Wircox ». Executors of Krevp PLuMMER.

Statute of limitations.

Action of assumpsit to recover from the defendant, in the character of an attorney-at-law, the
amount of a loss sustained by reason of neglect or unskilful conduct.

A promissory note was, by the plaintiff, placed in the hands of P. for collection; he instituted a
suit in the state court thereon, against the malker, on the 7th of May 1820, but neglected to do
so against tho indorser ; the maker proved insolvent; on the 8th of February 1821, he sued the
indorser, but committed a fatal mistake by a misnomer of the plaintiffs; upon which, after
passing through the successive courts of the state, a judgment of nonsuit was finally readered
against the plaintiffs; before that time, the action against the indorser was barred by the
statute of limitations, to wit, on the 9th of November 1822 this suit was instituted on the 27th
of January 1825 ; the statute of limitations of North Carolina intecposes a bar to actions of
assumpsit after three years.

The questions in the case were, whether the statute of limitations commenced running when the
error was committed in the commencement of the action against the indorser ? or whether it
commenced from the time the actual damage was sustained by the plaintiffs by the judgment
of nonsuit ? whether the statute runs from the time the action accrued ? or from the tiine that
the damage was developed, or became definite ? Held, that the statute began to run {rom the
time of committing the error, by the misnomer in the action against the indorser.

The ground of action here is a confract to act diligently and skiltully ; and both the contract and
breach of it admit of a definite assignment of date ; when might this action have been brought ?
is the question; for, from that time, the statute must run.

When the attorney was chargeable with negligence or unskilfulness, his contract was violated ;
and the action might have been sustained immediately ; perhaps, in that event, no more than
nominal damages may be proved, and no more recovered ; but on the other hand, it is perfectly
clear, that the proof of actual damage may extend to facts that occur and grow out of the
injury, even up to the day of the verdict ; if so, it is clear, that the damage is not the cause of
the action.?

Tais case came before the court, on a division of opinion between the
judges of the Circuit Court of the United States for the district of North
Carolina. It was an action of assumpsit, to which was pleaded the statute
of limitations.

It was alleged, and proof offered, that on the 28th of January 1820, the
testator of the defendants, who was a collecting *attorney, accustomed
to colleet for John V. Wilcox & Co., received from them, for collee-
tion, 2 note which had been drawn by Edmund Banks, on the 2d of October
1819, payable to John Ilawkins, two months after date, and by him indorsed,
on the 9th of November 1819, to Hinton & Brame, and by them, subsequently,
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1 The same question came before the supreme
court of Pennsylvania, in 1880; an attorney
neglected to prosecute a claim, until it was
barred by the statute of limitations, and it was
determined, that the statute began to run in his
favor, at least, from the time the claim was so
barred, and not from the period when the
consequent special damage was sustained.
Moore v. Juvenal, 92 Penn. St. 484. So, in an
action against an attorney, for a failure to
collect, the statute begins to run from the time
he first became liable; it is the duty of the
client, to notice the neglect of the attorney,
after a reasonable time has elapsed. Rhoner 2.
Evans, 66 Penn. St. 192,  And see Campbell

. Boggs 554 ; Stephens v. Downey, 53
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Id. 424 ; Derrickson 2. Cody, 7 Id. 27 ; Mardis
v. Shackelford, 4 Ala. 493 ; Smith ». Owen, 7
Lea (Tenn.) 33. A cause of action against a
recorder of deeds, for damages suffered by
reason of his giving a false certificate of
search, arises, when the search was given and
the plaintiff parted with his money on the faith
of it ; not from the development of the damage.
Owen ». Western Saving Fund, 97 Penn. St.
49. In Jowa, it has been decided, that the
statute does not begin to operate upon a cause
of action against the clerk of a court for
negligence, in accepting an insufficient stay-
bond, until the stay expires, and a right of
actual accrues on the bond. Steel ». Bryant,
49 Iowa 116.
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to the plaintiffs. On the 7th of February 1820, the testator, Iemp Plum-
mer, instituted a.suit in the name of John V. Wilcox and Thomas Wilcox,
who composed the firm of John V. Wilcox & Company, against Banks, and
at August 1820, recovered a judgment against him. Banks proved insolv-
ent, and on the 8th of February 1821, the testator caused a writ to be
issued in the names of John V. Wilcox, Arthur Johnson and Major Drink-
herd, as copartners in the firm and style of John V. Wilcox & Company,
against Hawkins, the indorser of the note. This action, thus instituted and
docketed as a suit by John V. Wilcox & Company against John II. Haw-
kins, was, after various delays, brought to trial in April 1824, when the
plaintiffs were nonsuited ; and this nonsuit was affirmed ou an appeal to the
supreme court, at June term 1824,

Thereupon, the present suit was instituted, viz., on the 27th of January
1825, by John V. Wilcox and Thomas Wilcox, copartners under the firm and
style of John V. Wilcox & Company, against the testator of the defendants ;
and on his death, this suit was revived against them by scire fucias. Two
breaches were assigned, in distinct counts, by the plaintiffs, in their declara-
tion : The first, that the testator neglected to institute any suit for them
against the indorser, until the 9th of November 1822, on which day, the
remedy against the indorser was barred by statute. The second, that he
instituted and carried on for them the suit, as hereinbefore stated, against
the indorser, negligently and unskilfully ; and before the same was termi-
nated, the remedy against him was barred as aforesaid, as fully appeared by
the record. The jury found a verdict for the plaintiffs, subject to the opin-
ion of the court on the statute of limitations. The time allowed by this
statute for bringing all actions on the case, *is three years after the .
cause of action accrues, and not afterwards. (4%

In the circuit court, it was contended by the defendants, that on the first
count of the declaration, the cause of action arose from the time when the
attorney ought to have sued the indorser, which was within a reasonable
time after the note was received for collection ; or, at all events, after the
failure to collect the money from the maker ; and that on the second count,
his cause of action arose at the time of committing the blunder, in the issu-
ing of the writ in the names of the wrong plaintiffs. It was contended by
the plaintiffs, that on the first count, their cause of action acerued when the
testator of the defendants saffered the remedy to be extinguished by a
neglect to sue on or before the 9th of November 1822 ; and on the second
count, when the suit unskilfully brought and prosecuted was terminated ; or,
at all events, on the 9th of November 1822. It was agreed, that if the posi-
tions taken on the part of the defendants be correct on both counts, then a
judgment is to be entered for the defendants. If those taken by the plain-
tiffs be correct, then a judgment is to be entered for the plaintiffs on both
counts ; or if either of the positions thus taken by the plaintiffs be correct,
then a judgment to be entered for the plaintiffs on the count wherein the
statute ought not to bar. On which questions, the judges divided in opinion,
and directed the difference to be certified to the supreme court.

: Wirt, for the plaintiff, maintained, that the positions taken by the plain-
tiffs in the circuit court were correct, and that the same should be so certi-
fied to the circuit court, by this court.
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The action is against an attorney for negligence, by which the plaintiffs
lost their debt. It is admitted, that an attorney is only liable for gross
negligence. 2 Stark. Evid. 183. In all the cases, it is held, that the action
is not maintainable until the debt is not recoverable. Russel v. Palmer, 2
Wils. 328 ; 3 Day 890. *It is the loss of the debt which gives the
action ; and where the object of the action is to recover the whole
debt from the attorney, the cause of action does not arise until the debt is
lost. If the plaintiff has sustained a special damage by the negligence of
the attorney, which is short of the loss of the whole debt, he may have an
action for such special damage ; and the cause of action will arise from the
date of the negligence which produces it. DBut, where the negligence if
charged to be the cause of the loss of the whole debt, the cause of action
does not arise, until the negligence has continued so long as to produce that
effect. Thus, in this case, it was not the negligence of one or two years
which produced the loss of the debt; it was not until the continuance of
this negligence for three years had raised the bar of the statute of limitations
in favor of the original debtor, that the loss of the debt became complete,
and the cause of action for the whole debt arose against the attorney.

Starkie says, in an action against an attorney for negligence, it scems,
that the statute runs from the time when the plaintiff was damnified, and
not from the time of the negligence. If this be law, it decides the case
before the court ; for the plaintiff was not damnified to the cxtent of the
demand made by this action, until his right of action was cxtinguished
against the original debtor ; that is, until the bar of the statute arose to pro-
tect that debtor. Ballantine on Limitations 100-1. Now, the universal
prineiple is, that the cause of action runs from the act or ommission which
produces the injury.

There are some modern cases which, on their first aspect, may seem to
bear adversely on this action ; but when examined with reference to this
principle, and compared with the cause of action stated in this declaration,
they will be found to proceed on a marked distinction between these cases, and
the case at bar. In the case of Short v. Mec Carthy, 3 Barn. & Ald. 626, the
attorney had neglected to examine whether certain stock the plaintif was
about to purchase, stood in the name of the scller on the books of the Bank
#1761 ©F England; he reported, *that it did? and the plaintiff purchased.

* The court held, that the cause of action arose from the time of the
neglect to make the examination, and his false report that he had done so;
this was a single act, by which the mischief was done. The case of Zlowell
v. Young, 5 Barn. & Cres. 259 ; this is a case similar to that of Short v.
Me Carthy ; the attorney neglected to examine if real property was incum-
bered, and the statute was held to run from his negleet, which was a single
act. In both those cases, the injury was consummated at once, by an act of
negligence ; and herein the cases have a strong resemblance to that of Gillon
v. Boddington, 1 C. & P. 541, cited by HorLrovp, Justice, in Hlowell v. Youny.

In reply to the argument for the defendant, Mr. Wirt said, the question
is, whether, during the whole of the conncction of Mr. Plummer with his
clients, he had used due diligence? The distinction is between a single act
of wrong, and a continuing act of wrong. The first causc of action was
not suflicient in itself ; until its effect was fatal to the plaintiff’s interest, no
suit could have been maintained. The error in the inception of the suit, was
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a continuing cause of action. The principle being acknowledged, that an
attorney is not liable but for gross negligence, and not for every negligence—
for that only which produces the injury—could an action have been brought,
on the failure of Mr. Pluinmer to institute the suit properly? This would
not have been permitted. In this case, every year was a new negligence,
until the final loss of the plaintiff’s debt. It is suggested, that the principle
which in some cases makes the statute of limitations run from the time of
the knowledge of the fraud or injury, will apply.

Story, Justice.—This principle applies only in cases of torts; and it has
been expressly decided, not to apply to cases of assumpsit.

Webster, for the defendant.—The question is, whether the statute of
limitations was not a suflicient bar to beth counts in the declaration ?

*To consider them scparately. The first count alleges, that no ry, ..

» U4 8 k o N J g i v
suit was brought against the indorser, until he was discharged by the
act of limitations ; which was on the 9th of November 1822. Mr. Plummer
received this note for collection, on the 28th of January 1820. e sued the
maker of the note, and had judgment in August 1820 ; but obtained no satis-
faction, the maker having failed. According to the allegations on this count,
he then delayed more than two years, before he took any steps against the
indorser. This was negligence, clear and actionable. He should have used
all reasonable diligence, and as soon as he intermitted that diligence, he was
liable to an action for neglect. The cause of action against him is, his omit-
ting to sue the indorser so scon as he ought to have sued him ; and the true
question is, when did this cause of action arise ?

The plaintiff contends, that this cause of action arose, when the indorser
was discharged by lapse of time ; but this cannot be maintained. Suppose,
there had been no statute of limitations, by which an indorser would have
been discharged, would not an action have lain against Mr. Plummer for not
suing him ? Ie had a reasonable time, according to the course of the courts,
and the practice of the country, within which to sue the indorser ; and if he
did not sue within such reasonable time, he himself was subject to a suit for
negligence. Ile had promised to use all common diligence to collect the
note. Uncommon delay was a breach of that promise, and a cause of action.
It is not at all material to this cause of action, whether the full extent of
damage was then ascertained or not ascertained. It was enough, that there
was a cause of action ; from that moment the statute began to run. Thelaw
regards the time when the cause of action arises, not the time when the degree
of injury, more or less, is made manifest ; and when the cause of action is a
breach of promise or neglect of duty, the vight to sue arises immediately on
that breach of promise or neglect of duty; and this right to sue is not sus-
pended, until subsequent events shall show the amount of damage or loss.
This may be shown at the time of trial ; or, indeed, if it be not *actu- [¥178
ally ascertained at the time of trial, the jury must still judge of the ;
case as they can, and assess damages according to their discretion. A rule
different from this would be attended with one of two consequences, either
no action could be brought in such a case until the full amount of injury was
ascertained ; or a fresh and substantive cause of action would arise on every
new addition to the probability of less.

The cases are clear and decisive, to show that in such cases as this, the

109




178 SUPREME COURT [Jan’y

Wilcox v. Pluramer,

cause of action arises with the original neglect. Short v. Mc Carthy, 3
Barn. & Ald. 626, 630 5 DBattley v. Daulkner, Ibid. 288 5 Howell v. Young,
5 B. & C. 254 ; 2 Saund. on Plead. & Evid. 645. Tlowell v. Young is much
like this case. It was an action against an attorncy for negligence, where
no loss actually resulted, and where the negligence itself was not discovered
for some years ; the court held the action acerued from the time of the
breach of duty. There, the action was casc; but the court looked to the
real nature of the transaction, and applied the statute to it, disregarding
the form of action. HOLROYD, Justice, said, * the loss does not constitute
a fresh ground of action, but a mere measure of damages ; there is no new
misconduct or neﬂdwenco of the attorney, and conoequentl), there is no
new caunse of action.” This langnage is strictly applicable to the case be-
fore the court. Omitting to sue, beyond a reasonable time, Mr. Plummer was
guilty of negligence ; a cause of action had then accrued against him : his
omitting still further to sue, was no new neglect ; it was no new cause of
action, but merely the continued cxistence of the former cause.

Counsel below illustrated this rule of law very well, by referring to the
cause of action for defamation. If words, not in themselves actxonable be
spoken, and special damage result, the party injured may sue within the
time limited for such suits, after the happening of the injury ; beecause, in
such case, the specific injury 1s the cause of action. Dut if words be spoken
*179]. 'Whlch are of themf‘,elves ac.tionable, and *spe;cml damgge result also,

in such case, notwithstanding, or not regarding, the time of the hap-
pening of the special damage, the statute of limitations will run from the
time of speaking the words.

It seems to have been contended for the plaintiff, in the court below, on
this first count, that Mr. Plummer was bound to sue the indorser ; that this
was a continuing obligation ; and that every day furnished a new fault and
a new injuary, till the claim on which he should have sued was extinguished.
If this mode of argument be plausible, it is no more. The same reasoning
would apply, and with cqual force, to every case of implied promise. If
one borrows money, it is his duty to pay ; and he is in default every day,
and commits a new injury every day, until he does pay ; yet the statute
runs in his favor from the day when he first onght to pay. Mr. Plummer
was bound to sue at the first court, because that was reasonable time ; not
suing then, he was, from that moment, liable to an action for negligence ;
and supposing him not to have sued at all, as this first count charges, his
fault was then complete.

But the true view of the case, no doubt, is that attempted to be raised
under the second count. Mr. Plummer did sue ; but he sued negligently or
unskilfully. IIe brought a suit against the right party, on the plaintiffs’
note ; but he misdescribed the plaintiffs. This was his error; here was
the negligence ; and therefore, here the cause of action. Ile might have
been sued for this negligence, the next day after he issued the writs ; and
the plaintiffs would have been entitled to recover such damages as they
could show, at the time of trial, and on the trial, they had sustained. This
original error in the attorncy was a breach of duty, from which the fail-
ure in the suit resulted as a consequence. The failure in the suit was
not his breach of duty; the loss of the debt was not his breach of
duaty ; these were both but the consequences of that breach; they were
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its results, and they fixed the measure of damages, but were not the neg-
ligence which was alone the cause of action. It is established law, that
the limitation of the statute is to be referred to that act or omission which
gives the cause of *action, without any regard to the consequences
which ascertain the amount of damages. 1 Salk. 11.

In the view which the plaintiffs’ counsel takes of this matter, it would
necessavily follow, that after the first term or court, in which Plum-
mer could have sued, and ought to have sued, the plaintiff had a new cause
of action against him, every day, for three years ; cach day’s neglect being,
as it is said, a new default, or new cause of action. If cach day’s neglect
be a new- default, and new cause of action, it is quite clear, that the
pendencey of a suit for yesterday’s defanlt would be no bar to a suit founded
on a default of to-day ; and if these causes of action be, as is contended they
are, all new, independent and distinet, then it follows, that independent and
distinct damages may be given in each. Arguments can be no more than
specious which lead to results like these.

1 R0
{*180

Jouxson, Justice, delivered the opinion of the court.—This suit was
instituted in the ecircuit court of the United States, in North Carolina, to
recover of the defendants the amount of a loss sustained by reason of the
neglect or unskilful conduct of their testator, while acting in the character
of an attorney at law. A promissory note was placed in his hands for col-

lection, by the plaintiffs. Ile instituted a suit in the state court thercon,
against Banks, the maker, on the 7tk of February 1820, but neglected to do
so against Hawkins, the indorser. Banks proved insolvent ; and then, to
wit, on the 8th of IFebruary 1821, he issued a writ against the indorser, but
committed a fatal misnomer of the plaintiffs, upon which, after passing
through the successive courts of the state, a judgment of nonsuit was finally
rendered against them. Before that time, the action against the indorser
was barred by limitation, to wit, on the 9th of November 1822, and this
suit was instituted on the 27th of January 1825. The form of the action is
asswumpsit ; and the plea now to be considered is the act of limitation, which
in that state creates a bar to that action in three years.

The case is presented in a very anomalous form ; but in order to subject
it to any known class of rules, we must *consider it as coming up
upon opposite bills of exception, craving instructions, on which the
court divided. This court can only certify an opinion on the points so
raised ; that part of the agrecment stated in the record which relates to the
rendering of judgment on the one side or on the other, must have its opera-
tion in the court below.

There were two counts in the declaration : the one laying the breach in
rot suing at all, until the note became barred, thus treating as a mere nul-
lity the suit in which the blunder was committed ; and the other, laying the
breach in the commission of the blunder; but both placing the damages
upon the barring of the note by the act of limitation. As this event hap-
pened on the 22d of November 1822, this suit is in time, if the statute com-
menced running only from the happening of the damage. DBut if it com-
menced running, either when the suit was commenced against the maker,
or a reasonable time after, or at the time of Banks’s insolvency, or at
the time when the blunder was committed ; in any one of those events, the
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three years had run out. And thus, the only question in the case is, whether
the statute runs from the time the action accrued, or from the time that the
damage is developed or becomes definite? And this we hardly feel at
liberty to treat as an open question.

It is not a case of consequential damages, in the technical acceptation of
those terms, such as the case of Gillon v. Boddington, 1 C. & P. 541, in which
the digging near the plaintiff’s foundation was the cause of the injury ; for
in that instance, no right or contract was violated, and by possibility, the act
might have proved harmless, as it would have been, had the wall never fallen.
Nor is it analogous to the case of a nuisance ; since the nuisance of to-day is
a substantive causec of action, and not the same with the nuisance of yester-
day, any more than an assault and battery. The ground of action here, is a
contract to act diligently and skilfully ; and both the contract and the
breach of it admit of a definite assignment of date. When might this
action have been instituted, is the question ; for, from that time, the stat-
ute must run.

*182] *When the attorney was chargeable with negligence or unskilful-

ness, his contract was violated, and the action might have been sus-
tained immediately. Perhaps, in that event, no more than nominal damages
may be proved, and no more recovered ; but on the other hand, it is per-
fectly clear, that the proof of actual damage may extend to facts that occur
aud grow out of the injury, even up to the day of the verdict. If so, it is
clear the damage is not the cause of action. This is fully illustrated by the
case from Salkeld and Modern; in which a plaintiff having previously
recovered for an assault, afterwards sought indemnity for a very serious
effect of the assault, which could not have been anticipated, and of conse-
quence, could not have been compensated in making up the verdict.

The cases are numerous and conclusive on this doctrine. As long ago
as the 20th Eliz. (Cro. Eliz. 53), this was one of the points ruled in the
Sheriffs of Norwich v. Bradshaw. And the case was a strong one ; for 1t
was altogether problematical, whether the plaintiffs ever should sustain any
damages from the injury. The principle has often been applied to the very
plea here set up, and in some very modern cases. That of Dattley v.
Faulkner, 3 B. & Ald. 288, was exactly this case ; for there the damage
depended upon the issue of another suit, and could not be assessed by a
jury, until the final result of that suit was definitely known. Yet it was
held, that the plaintiff should have instituted his action, and he was barred
for not doing so. In the case of Short v. MeCarthy, which was assumpsit
against an attorney, for neglect of duty, the plea of the statute was sustained,
though the proof established, that it was unknown to the plaintiff until the
time had run out. And the same point is ruled in Granger v. George, 5 B.
& C. 149. 1In both cases, the court intimating, that if suppressed by fraud,
it ought to be replied to the plea, if the party could avail himself of it. In
Howell v. Young, the same doctrine is aftirmed, and the statute held to run
from the time of the injury, that being the cause of action, and not from
the time of damage or discovery of the injury.

#1831 The opinion of this court will have to be certified in the *language

* of the defendants’ supposed bill of exceptions, to wit, “that on the
first count in the declaration, the cause of action arose at the time when the
attorney ought to have sued the indorser, which was within a reasonable
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time after the note was received for collection, or at all events, after the
failure to collect the money from the maker. And that on the second count,
his cause of action arose at the time of committing the blunder in issuing the
writ in the names of wrong plaintiffs.”

Tuis cause came on to be heard, on the transcript of the record from the
circuit court of the United States for the district of North Carolina, and on
the points and questions on which the judges of the said circuit court were
opposed in opinion, and which were certitied to this court for its opinion,
in pursnance of the act of congress in such case made and provided, and
was argued by counsel: On consideration whereof, it is ordered and
adjudged by this court, that it be certified to the said circuit court of the
United States for the district of North Carolina, ¢ that on the first count in
the declaration, the cause of action arose at the time when the attorney
ought to have sued the indorser, which was within a reasonable time after
the note was received for collection, or at all events, at the failure to collect
the money from the maker; and that on the seccond count, his cause of
action arose at the time of committing the blunder in issuing the writ in
the names of wrong plaintiffs ; all of which is accordingly hereby certified
to the said circuit court of the United States for the district of North
Carolina.

*Apam BarrLe ». Wicniam D. Nurr, Admninistrator of Grorere [*184

CoOLEMAXN.
Lllegal contracts.

A contract was made for rebuilding Fort Washington, by 3., a public agent, and a deputy quarter-
master-general, with B., in the profits of which M. was to participate ; false measures of the
work were attempted to be imposed on the government, the success of which was prevented
by the vigilance of the accounting officers of the treasury ; a bill was filed to compel an alleged
partner in the contract to account for and pay to one of the partners in the transaction, one-
half of the loss sustained in the execution of the contract: Held, that to state such a case is
to decide it ; public morals, public justice, and the well-established principles of all judicial
tribunals, alike forbid the interposition of courts ot justice to lend their aid to purposes like
this ; to enforce a contract which began with the corruption of a public officer, and progressed
in the practice of known wilful deception in its execution, can never be approved or sanctioned
by any court.

The law leaves the parties to such a contract as it found them ; if either has sustained a loss by
the bad faith of a particeps criminis, it is but a just infliction for premeditated and deeply-
practised fraud ; he must not expect that a judicial tribunal will degrade itself, by an exertion
of its powers, to shift the loss from one to the other, or {o equalize the benefits or burdens
which may have resulted from the violation of every principle of morals and of law.!

Bartle v Coleman, 8 Cr. C. C. 283, affirmed.

! No court will lend its aid to enforce the
performance of a contract, which contravenes
the provisions of a positive law, or is contrary
to public policy. Pratt ». Adams, 7 Paige 615 ;
Barton v. Port Jackson and Unjon Falls Plank-
road Co., 17 Barb. 897; Otis ». IHarrison, 36
Id. 210; Smith v. Albany, 7 Lans. 14;s. ¢. 61
N. Y. 444, * When the parties are in pari
delicto, no remedy can be had in a court of
justice on an illegal contract. Saratoga County
Bank ». King, 44 N. Y. 87. Thus, if a contract

4 PEr.—8

be entered into, in violation of the spirit and
policy of a public statute, and one party pay
money to the other in furtherance thereof, and
the contract be in part executed, leaving a bal-
ance of the money unexpended, no action
will lie to recover back such balance. Perkins
v. Savage, 16 Wend. 412. As between parties
who enter into a fraudulent combination against
a third person, no relief will be given, either
in law or equity. Warburton ». Aken, 1
McLean 460.
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