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Allotment  of  Justices
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ciate Justice.

For the Eighth Circuit, Pierce  Butler , Associate 
Justice.

For the Ninth Circuit, George  Sutherland , Associate 
Justice.

For the Tenth Circuit, Willis  Van  Devante r , Asso-
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TAYLOR v. UNITED STATES.

CERTIORARI TO THE CIRCUIT COURT OF APPEALS FOR THE 
FOURTH CIRCUIT.

No. 693. Argued April 11, 12, 1932.—Decided May 2, 1932.
1. The time for settling a bill of exceptions after a conviction, was

extended at the request of the Government and expired on a
Sunday; counsel for both sides went together to the judge’s
chambers to secure his signature on the Saturday preceding, but
failing to find him, agreed to ask for it on the next Monday.
This was done and the bill was then signed pursuant to their
agreement. Held that it should be accepted as part of the record,
because of the exceptional circumstances. P. 4.

2. Suspicion that a person is engaged in violations of the prohibition
law, confirmed by the odor of whisky and by peeping through a
chink in a garage standing adjacent to his dwelling and part of the
same premises, will not justify prohibition officers in breaking into
the garage and seizing the whisky for the purpose of obtaining
evidence of guilt. P. 5.

55 F. (2d) 58, reversed.

Certiorari , 285 U. S. 534, to review the affirmance of 
a conviction under the Prohibition Act.

Mr. R. Palmer Ingram, with whom Miss Helen Eliz-
abeth Brown was on the brief, for petitioner.

The Government’s contention that the evidence in this 
case is not properly before the Court is untenable.

144844°—32----- 1 J
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The fact that the last day of the period for settling the 
bill of exceptions fell on Sunday operated to extend the 
time to the next day on which the business of the court 
could legally be transacted.

Here there are both express consent and conduct equi-
tably estopping the Government to deny consent.

An endorsement upon the Bill, “We agree upon the 
above, the foregoing Bill of Exceptions,” signed by coun-
sel after an extension by insufficient order, was held to be 
a waiver of any objections to the order in Gulf, C. & S. 
F. Ry. Co. v. Jackson, 64 Fed. 70. The facts bring the 
present case within the term “ extraordinary circum-
stances.” In re BUI of Exceptions, 37 F. (2d) 849, 8.51. 
See also Waldron v. Waldron, 156 U. S. 361.

The opinion below unduly narrows the term “ private 
dwelling,” in § 25, Title 2, National Prohibition Act, and 
limits the Fourth Amendment. The garage was part of 
the residence premises. Henderson v. United States, 12 
F. (2d) 528, 529. In any event, the protection of the 
Fourth Amendment includes garages, barns and other 
structures. Temperani v. United States, 299 Fed. 365; 
United States v. Slusser, 270 Fed. 818.

The search of a dwelling for intoxicating liquor without 
a warrant is strictly prohibited; and the issuance of a 
search warrant for such premises is definitely limited. 
National Prohibition Act, § 25, Title 2; Espionage Act of 
June 15, 1917, §§ 611 et seq.; Thompson v. United States, 
22 F. (2d) 134; Staker v. United States, 5 F. (2d) 312, 
314; Agnello v. United States, 269 U. S. 20, 30.

The breaking into and search of any. building at 2.30 
o’clock at night is unreasonable and a wanton violation 
of the Fourth Amendment. The violation of the Con-
stitution becomes even more grave when the building was 
part of a dwelling and the occupant was aroused from his 
sleep. Alvau v. United States, 33 F, (2d) 467, 470;
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People v. Marxhausen, 204 Mich. 559; Weeks v. United 
States, 232 U. S. 383, 391, 392.

The search does not come within the exception men-
tioned in the Agnello case of a search “ incident to a law-
ful arrest.” No person was present and subject to arrest. 
The agents knew before they forced their way in that no 
one was there.

The common law powers of peace officers have been 
limited by constitutional provisions and largely replaced 
by statute. But prohibition agents are statutory 
creatures (Dumbra v. United States, 268 U. S. 435) 
without the general powers of peace officers.

Solicitor General Thacher, with whom Assistant At-
torney General Young quist, and Messrs. Mahlon D. Kiefer 
and W. Marvin Smith were on the brief, for the United 
States.

Mr . Justi ce  Mc Reynolds  delivered the opinion of the 
Court.

An indictment, United States District Court for Mary-
land, charged petitioner Taylor with the unlawful pos-
session of intoxicating liquor—whiskey, one hundred 
twenty-two cases.

By timely petition to the court he asserted that in the 
night time prohibition agents acting without warrant had 
entered and searched the garage adjacent to his residence 
and had found and seized the liquor; that with this as 
evidence the indictment had been obtained; he antici-
pated that like use would be made of it at the trial. The 
prayer for its exclusion was denied.

By stipulation the cause went for trial by the court 
without a jury. The District Attorney called three of 
the agents who participated in the search. The defend-
ant moved to exclude all their testimony on the ground
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that the search and seizure, made without warrant and in 
violation of his constitutional rights, were unreasonable; 
also that his private dwelling had been entered contrary 
to the inhibition of the Willis-Campbell Act. The trial 
court overruled this motion, adjudged defendant guilty 
and imposed fine and imprisonment. The Circuit Court 
of Appeals affirmed the judgment. The cause comes up 
by certiorari.

There is a suggestion, first made here, that the bill of 
exceptions printed in the record was signed by the judge 
out of time and therefore cannot be considered.

The trial took place during February, 1931. By proper 
orders permission to file the bill of exceptions was ex-
tended to May 17th, 1931—Sunday. It was actually 
signed on May 18th. Immediately following the signa-
ture of the judge the following appears—“ 5/18/31. This 
Bill of Exceptions is agreed upon. Simon E. Sobeloff, 
U. S. Attorney. James M. Hoffa, Assistant U. S. 
Attorney.”

The facts surrounding the preparation and signing have 
been presented by affidavit and are not in dispute. Hav-
ing prepared the bill, petitioner’s counsel duly lodged it 
with the United States Attorney. For convenience of 
the latter’s office there were extensions of time to May 
17th. On May 16th, the Assistant District Attorney, 
having just completed examination of the bill, went with 
petitioner’s counsel to the judge’s chambers to secure his 
signature. Failing to find him, they agreed to ask his 
signature on Monday, May 18th. On that day, with the 
express approval of all parties and in pursuance of the 
earlier agreement, the judge signed the bill. The con-
siderable delay in settling the bill followed the request of 
the Assistant District Attorney in charge and was per-
mitted for his convenience.

In these exceptional circumstances—the facts being un-
disputed—we think the petitioner is entitled to the bene-
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fit of the bill. And negativing any intent to relax the 
general rule, we accept it as adequate and properly incor-
porated in the record. See Waldron v. Waldron, 156 
U. S. 361, 378.

Without undertaking to defend the challenged search 
and seizure, the Solicitor General submits the cause for 
our decision. As the conviction was affirmed by the Cir-
cuit Court of Appeals, he prefers not to enter a confession 
of error. He does, however, say that in his opinion, with-
out regard to whether the garage constituted part of the 
private dwelling, upon the facts shown, the entry by the 
agents was wrongful and the search and seizure unreason-
able. With this view we agree. The judgment below 
must be reversed.

During the night, November 19th, 1930, a squad (six or 
more) of prohibition agents, while returning to Balti-
more City, discussed premises 5100 Curtis Avenue, of 
which there had been complaints “ over a period of about 
a year.” Having decided to investigate, they went at 
once to the garage at that address, arriving there about 
2:30 A. M. The garage—a small metal building—is on 
the corner of a city lot and adjacent to the dwelling in 
which petitioner Taylor resided. The two houses are 
parts of the same premises.

As the agents approached the garage they got the odor 
of whiskey coming from within. Aided by a searchlight, 
they looked through a small opening and saw many card-
board cases which they thought probably contained jars 
of liquor. Thereupon they broke the fastening upon a 
door, entered and found one hundred twenty-two cases of 
whiskey. No one was within the place and there was no 
reason to think otherwise. While the search progressed, 
Taylor came from his house and was put under arrest. 
The search and seizure were undertaken with the hope of 
securing evidence upon which to indict and convict him.
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Although over a considerable period numerous com-
plaints concerning the use of these premises had been 
received, the agents had made no effort to obtain a warrant 
for making a search. They had abundant opportunity so 
to do and to proceed in an orderly way even after the odor 
had emphasized their suspicions; there was no probability 
of material change in the situation during the time neces-
sary to secure such warrant. Moreover, a short period of 
watching would have prevented any such possibility.

We think, in any view, the action of the agents was in-
excusable and the seizure unreasonable. The evidence 
was obtained unlawfully and should have been suppressed. 
See Carroll v. United States, 267 U. S. 132; United States 
v. Lejkowitz, 285 U. S. 452, and cases there cited.

Prohibition officers may rely on a distinctive odor as 
a physical fact indicative of possible crime; but its pres-
ence alone does not strip the owner of a building of con-
stitutional guarantees against unreasonable search. This 
record does not make it necessary for us to discuss the 
rule in respect of searches in connection with an arrest. 
No offender was in the garage; the action of the agents 
had no immediate connection with an arrest. The pur-
pose was to secure evidence to support some future arrest.

Reversed.

UNITED STATES v. GEORGE OTIS SMITH.

CERTIFICATE FROM THE COURT OF APPEALS OF THE DISTRICT 
OF COLUMBIA.

No. 694. Argued March 21, 22, 1932.—Decided May 2, 1932.

1. A question of construction of the Rules of the Senate becomes 
a judicial question when the right of an appointee to office, chal-
lenged in a quo warranto proceeding, depends upon it. P. 33.

2. In deciding such a question, great weight is to be attached to the 
present construction of the rules by the Senate itself; but that 
construction, so far, at least, as arrived at after the events in 
controversy, is not conclusive on the Court. Id.
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3. Rules of the Senate provided that when a nomination to office was 
confirmed, any Senator voting in the majority might move for re-
consideration on the same day on which the vote was taken, or on 
either of the next two days of actual executive session; that if noti-
fication of the confirmation had been sent to the President before 
the expiration of the time within which the motion to reconsider 
might be made, the motion to reconsider should be accompanied 
by a motion to request the President to return said notification to 
the Senate; and that nominations confirmed should not be returned 
by the Secretary of the Senate to the President until the expiration 
of the time limited for making the motion to reconsider the same, 
or while the motion to reconsider was pending, “unless otherwise 
ordered by the Senate.” Held that when the Senate had confirmed 
a nomination and on the same day had by unanimous consent 
caused the President to be notified of the confirmation, and the 
President thereupon had commissioned the nominee and the latter 
had taken the oath and entered upon the duties of his office, the 
rules did not contemplate that the Senate thereafter, within two 
executive sessions following that of the confirmation, might enter-
tain a motion to reconsider the confirmation, request return by the 
President of the notification, and upon his refusal to return it, might 
reconsider and reject the nomination. P. 32 et seq.

Supreme Ct. D. C., affirmed.

On  certif ication  by the Court of Appeals of the Dis-
trict of Columbia of a question arising upon an appeal 
from a judgment dismissing a petition for a writ of quo 
warranto. This Court ordered up the whole record.*

Mr. John W. Davis, with whom Mr. Alexander J. 
Groesbeck was on the brief, for the United States Senate.

Rules XXXVIII and XXXIX empowered the Senate, 
at any time prior to the expiration of the next two days 
of actual executive session, to entertain a motion to re-

* The record in this case contains the results of an elaborate exam-
ination of the instances in which the Senate reconsidered its votes 
rejecting or confirming nominations, after the President had been 
notified of the action reconsidered; and also of the Presidential and 
Senatorial practice in such matters, as revealed by the Senate Execu-
tive Journal, and by records of the Executive Offices and of certain 
Departments.
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consider its vote, even though it had previously ordered 
that a copy of its resolution of consent be forwarded forth-
with to the President. Paragraphs 3 and 4 of Rule 
XXXVIII permit no other construction. A survey of 
the historical development of the rules relating to recon-
sideration substantiates this obvious interpretation. The 
existence of the power to reconsider after notification is 
further confirmed by the many instances appearing in the 
Executive Journals of the Senate in which the President, 
at the request of the Senate, returned resolutions both 
of confirmation and rejection.

The Senate’s practice of reconsidering an action previ-
ously taken dates from the very inception of our Govern-
ment. Ann. of Cong. (Gales, 1834,) 1st Cong. Vol. I, pp. 
20, 945, 950. While in the Parliament of Great Britain 
the practice has never existed, we find it at a quite early 
date in some of the American colonies. While it is not 
mentioned in the rules and orders of the Congress of the 
Confederation, the record of its proceedings discloses that 
it was frequently resorted to. It was at once applied in 
the House of Representatives, although a rule on the sub-
ject was not adopted until January 7, 1802. The term 
“ reconsideration ” is found in the Constitution of the 
United States, Art. I, § 7.

In the debates of the Senate held on January 5, 6, 7, 
and 8, 1931, with reference to the reconsideration of the 
nomination of the appellee, there was considerable dis-
cussion as to whether the Secretary of the Senate had 
in fact been authorized by the Senate to forward im-
mediately to the President a copy of the resolution 
consenting to the appointment. It was there argued by 
some Senators that assent by silence to the statement 
of the President pro tempore that, “ The Senate advises 
and consents to the nomination and the President will 
be notified,” did not constitute an order by the Senate 
that the resolution should be forthwith forwarded to the
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President. It is not, however, the contention of the ap-
pellant in this case that the Secretary of the Senate ex-
ceeded his authority in forwarding the resolution to the 
President on December 22, 1930. The appellant admits 
that, by the usual and established practice of the Senate 
assent by silence to such a statement by the presiding 
officer of the Senate constitutes an order. The Executive 
Journal of December 20 shows that it was ordered “ that 
the foregoing resolution of confirmation [of appellee] be 
forwarded to the President of the United States,” and that 
later it was ordered, “ that all resolutions of confirmation 
this day agreed to be forwarded forthwith to the Presi-
dent of the United States.”

But even so, paragraph 3 of Rule XXXVIII shows 
that the Senate expressly contemplated a situation in 
which it might reconsider a nomination although notifica-
tion of its vote had by its direction already proceeded 
to the President. The plain and simple reading of its 
provisions,—

“ But if a notification of the confirmation or rejection 
of a nomination shall have been sent to the President be-
fore the expiration of the time within which a motion to 
reconsider may be made, the motion to reconsider shall 
be accompanied by a motion to request the President to 
return such notification to the Senate,”—
permits of no other construction. The historical de-
velopment of this provision substantiates the appellant’s 
position.

The President was chargeable with knowledge that the 
Senate retained its right to reconsider. He knew that the 
vote advising and consenting to the appointment of ap-
pellee was taken on December 20. This appears on the 
face of the resolution delivered to him by the Secretary of 
the Senate. He also knew that the Senate had recessed on 
the same day until January 5, 1931. Moreover, he must 
have known, or at any rate is legally charged with knowl-
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edge of, the rules of the Senate; and these rules on their 
face in unequivocal terms permitted the reconsideration 
of a vote by the Senate within the next two days of actual 
executive session.

The President must also have known that his prede-
cessors in office had often been called upon to return reso-
lutions transmitted to them by the Senate in order to per-
mit the Senate to reconsider its vote, and that they did 
return such resolutions. In fact, the Executive Journal 
discloses that the Senate on two occasions prior to this 
case requested President Hoover himself to return reso-
lutions advising and consenting to appointments, and that 
he did return them. These resolutions had been for-
warded to him forthwith and prior to the expiration of 
the reconsideration period.

The power of reconsideration is not lost simply because 
the President has acted before the request for the return 
of the notification is received. To adopt the interpreta-
tion of the Attorney General would mean the bodily in-
corporation into paragraph 3 of Rule XXXVIII, after the 
words, “ when a nomination is confirmed or rejected, any 
Senator voting in the majority may move for a reconsider-
ation on the same day on which the vote was taken, or on 
either of the next two days of actual executive session of 
the Senate,” of the words “ unless the President has been 
notified and has made the appointment.” This renders 
the rule meaningless and inconsistent. One portion 
should not be construed to annul or destroy what has been 
clearly provided by another. If the rule were to be so 
interpreted, it is obvious that the Senate, while a motion 
to reconsider a nomination was pending, would in no case 
order a notification to be sent to the President, knowing 
that if the President hurriedly made the appointment it 
could take no further action upon the pending motion. 
But paragraph 4 of Rule XXXVIII definitely provides 
that a notification may be ordered by the Senate to be 
transmitted to the President although at the time a mo-
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tion to reconsider is pending. If the Senate desired in 
such a case to make its vote final—that is by destroying 
the possibility of reconsideration—the natural and ordi-
nary method of doing so would be to make a motion to 
table the motion to reconsider. This is explicitly pro-
vided in paragraph 3 of Rule XXXVIII.

It is most unlikely that the Senate, which by its rules 
formulated the practice of reconsideration in order the 
better to reach a sound judgment in the confirmation of 
nominations submitted to it, should want to stake the 
loss of this valuable power upon the haste or procrastina-
tion of the President. And this is particularly so when 
we consider that the fundamental changes made in the 
rules of April 6, 1867, occurred at a time when relations 
between President Andrew Johnson and the Senate were 
exceedingly strained.

The conclusion reached by the Attorney General seems 
to suggest that the process resolves itself into a mere 
race of diligence upon the part of the President and Sen-
ate in case of a conflict, or possible conflict, of opinion be-
tween them. So long as the President is not in receipt of 
the Senate’s request for a return of its notification, his 
hands are free, we are told, and any action he may take 
is final and irrevocable. If this is so, it can make no dif-
ference that a messenger is actually on his way with a 
request; or that the Senate has in fact voted to reconsider 
before the commission is signed; or even that on such re-
consideration the nomination has been rejected. Indeed, 
by the same reasoning, the President, having once been 
notified, might wilfully hasten the appointment notwith-
standing actual knowledge on his part from unofficial 
sources that the Senate had proceeded or was proceeding 
to reconsider and reverse its action. Could it be pre-
tended that an appointment made under such circum-
stances was based on that advice and consent of the Sen-
ate which the Constitution contemplates?
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The debates in the Senate and the very reconsideration 
of the nomination of the appellee disclose that the Sen-
ate believed that its power to reconsider was not destroyed 
by the immediate issue of a commission. In the construc-
tion of a parliamentary rule, the courts will respect the 
meaning which the legislative body by its action has 
placed upon it. State v. Savings Bank, 79 Conn. 141, 
152; Witherspoon v. State ex rel. West, 138 Miss. 310, 
326; State ex rel. Whitney v. Buskirk, 40 N. J. L. 463, 
467; French n . Senate, 146 Cal. 604, 608; Davies v. Sagi-
naw, 87 Mich. 439, 444; State ex rel. West v. Butler, 70 
Fla. 102, 120; Smith v. Jennings, S. C. 324, 328; 
People ex rel. Locke v. City Council, 5 Lans. (N. Y.) 11, 
14-15.

If the notification sent the President had contained an 
express statement that the Senate reserved the right at 
any time within the two succeeding days of executive ses-
sion to reconsider its action, could the President fore-
close the Senate from pursuing that course by the im-
mediate issue of a commission? Yet just this qualifica-
tion is attached by necessary implication to every such 
notification.

Analysis of the process of advising and consenting to 
a nomination shows the utter impossibility of applying 
to the case before this Court parliamentary rules formu-
lated either by Jefferson or by the Senate to govern the 
process of legislation. The process of advising and con-
senting is not legislative. It may be termed quasi-execu- 
tive; in fact, it is sui generis.

Presidential and senatorial practice do not support the 
contention that the power to reconsider is cut off either 
by an immediate appointment or by refusal to return the 
notification.

In adopting Rules XXXVIII and XXXIX the Senate 
did not exceed the power vested in it by Art. I, § 5, of 
the Constitution. The Rules are binding on both the
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Senate and the Executive. United States v. Ballin, 144 
U. S. 1.

Adjudications by state courts which deal specifically 
with the reconsideration of action taken by a legislative 
body, have consistently applied the tests announced in 
United States v. Ballin, supra. See, for instance, Smith 
v. Jennings, 67 S. C. 324; State v. Savings Bank, 79 Conn. 
141, 152; Crawford v. Gilchrist, 64 Fla. 41; People v. 
City Council, 5 Lans. (N. Y.) 11, 14-15; State ex rel. 
West v. Butler, 70 Fla. 102, 120; People ex rel. Birch v. 
Mills, 32 Hun (N. Y.) 459, 460; Witherspoon v. State 
ex rel. West, 138 Miss. 310.

The signing and delivery of a commission and the tak-
ing of an oath by the appellee can not fortify his position 
or shield him from ouster. The lack of a confirmation 
by the Senate as required by the Constitution could not 
be cured by any action on the part of the President. Peo-
ple ex rel. MacMahon v. Davis, 284 Ill. 439; Witherspoon 
v. State ex rel. West, 138 Miss. 310; Wood v. Cutter, 138 
Mass. 149; Crawford n . Gilchrist, 64 Fla. 41; Dust v. 
Oakman, 126 Mich. 717; 36 Op. Atty. Gen. 382; State 
ex rel. West v. Butler, 70 Fla. 102. See also State v. 
Savings Bank, 79 Conn. 141; Conger v. Gilmer, 32 Cal. 75; 
Reed v. School Commission, 176 Mass. 473; Higgins v. 
Curtis, 39 Kan. 283; State ex rel. Gouldey n . City Council, 
63 N. J. L. 537; Stiles v Lambertville, 73 N. J. L. 90; Ash-
ton v. Rochester, 133 N. Y. 187; Commonwealth v. Allen, 
128 Mass. 308; People v. Shawver, 30 Wyo. 366; State v. 
Poster, 7 N. J. L. 123; Red v. City Council, 25 Ga. 386; 
Luther S. Cushing, Law & Practice of Legislative Assem-
blies, 9th ed., 1899, § 1265.

In a few decisions relating to the right of a legislative 
body to reconsider action previously taken, there are dicta 
indicating that the right may be trimmed down or lost 
if notice of the action so taken has gone forward. Baker 
N. Cushman, 127 Mass. 105; Wood v. Cutter, 138 Mass.
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149; State v. Phillips, 79 Me. 506; Allen v. Morton, 94 
Ark. 405; State ex rel. Childs v. Wadhams, 64 Minn. 318. 
See State ex rel. Whitney v. Buskirk, 40 N. J. L. 463. 
But in all of these cases, it should be noted, the legis-
lative body had no rules definitely and explicitly condi-
tioning the right to reconsider and indicating when its 
action became final.

Attorney General Mitchell, with whom Solicitor General 
Thacher, and Mr. Erwin N. Griswold were on the brief, 
as amici curiae by leave of Court.

This proceeding could only be maintained in the name 
of the United States and with the consent and on the rela-
tion of an official of the Department of Justice. As the 
officials of the Department of Justice were already com-
mitted by an opinion of the Attorney General (36 Ops. 
Atty. Gen. 382) to a conclusion adverse to the position 
taken by the Senate, consent to the institution of this pro-
ceeding was given on condition that the Senate would 
employ its own counsel. This explains why officials of 
the Department appear as amici curiae.

Three suggestions have been made as to the possible 
purpose and effect of the Senate’s action in sending notifi-
cation to the President that it consented to the respond-
ent’s appointment:

First. That the President was authorized to make an 
appointment forthwith but subject to its becoming in-
effective through reconsideration of the nomination by 
the Senate;

Second. That the consent so given, of which notification 
went to the President, was a conditional and qualified 
consent not representing the final conclusion of the Sen-
ate, and therefore the appointment was premature and 
unauthorized;

Third. That the Senate’s action shows unconditional 
and unqualified consent to an immediate appointment,
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effective because the Senate did not recant and withdraw 
its consent, and notify the President of its withdrawal, 
before appointment was made.

The first position is wholly untenable. The consent 
required by the Constitution is an unconditional consent 
to an unconditional appointment.

Either this appointment was valid because made with 
the unqualified consent of the Senate or it was void. 
There is no middle ground. Any other view would allow 
the Senate to encroach upon executive functions by re-
moving an officer after his appointment under the guise 
of reconsideration of his nomination and because of dis-
satisfaction with his official acts.

We mention this theory merely because it was suggested 
in the debates on this case in the Senate. The petitioner 
does not seem to rely on it, and it seems to be conceded 
now that the question is whether the consent was un-
qualified and the appointment valid, or whether final con-
sent was never given and the appointment was premature 
and void. Approaching the case this way, there is no con-
stitutional question presented, and we are left merely with 
the question whether the Senate intended unqualifiedly 
to consent and so advise the President; and that is to be 
resolved by considering what the Senate did, in the light 
of its rules and practices, reasonably construed.

One provision of the rules is that when a nomination 
is confirmed, a motion for reconsideration may be made 
within either of the next two days of actual executive 
session. This must be read in connection with Paragraph 
4 which provides that a nomination confirmed or rejected 
shall not be returned by the Secretary to the President 
until the expiration of the time limited for making a 
motion to reconsider or while such motion is pending 
“ unless otherwise ordered by the Senate.” The rule in 
Paragraph 4 was intended to protect and preserve .the
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power of the Senate to reconsider. It is based on the as-
sumption that if the notification goes to the President 
before the time allowed by the rule for reconsideration 
has elapsed and the President makes the appointment, 
the power to reconsider will be lost. The rules also ex-
pressly contemplate that before the time fixed by the 
rule for reconsideration has expired or even while a mo-
tion for reconsideration is pending, the Senate may order 
an immediate notification of its consent to the appoint-
ment to be transmitted to the President. In this case the 
Senate resolved that it consented to the appointment and 
it unanimously resolved that the President be immedi-
ately notified that it did consent. Its action in directing 
that the President be forthwith notified without waiting 
for the expiration of the time allowed by the rule for re-
consideration must have had some purpose. Why order 
immediate notification to be sent to the President unless 
he was expected to act upon it? The only conceivable 
object in expediting the notice was to make it possible 
for the President to expedite the appointment, and to 
enable the President immediately to fill the vacancy and 
to serve the public interest by avoiding delay in the trans-
action of public business.

No second notice to the President is provided for by 
Senate rules or practices, and if the one sent be not ef-
fective so that the President may rely on it, he never 
would receive a notification of final consent. The peti-
tioner’s position is that before it has consented the Sen-
ate may send a notification that it has, and then after 
it has really consented, it sends no notice. Why do a 
futile thing—unanimously resolve to notify the President 
forthwith and rush a special messenger to the executive 
offices, if the action is not final and the President may not 
proceed? Why send a formal, expedited notification on 
which the President can not rely, and then refrain from 
giving him a notice of final decision of the Senate and
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compel him to cause the records of the Senate to be 
searched to ascertain whether a motion for reconsidera-
tion has been made and lost, or two executive sessions 
have been held without a motion for reconsideration hav-
ing been made? The fallacy of the petitioner’s argu-
ment is in the conclusion that the rule allowing recon-
sideration was an inexorable thing which the Senate itself 
could not escape from. It involves also the mistaken as-
sumption that the rule which provides for recalling 
notifications from the President contemplates that in all 
cases the recall will be in time and successful.

Any rule of the Senate may be suspended in a par-
ticular case by unanimous consent. Whether an order of 
the Senate for immediate notification is in accordance 
with the rules and requires only a majority vote or 
amounts to a suspension of the rules requiring unanimous 
consent is immaterial here. Acting in this case by 
unanimous consent immediately to notify the President, it 
did not expressly resolve to refrain from any further con-
sideration and suspend the two executive session day rule, 
but its action is susceptible of no other interpretation. A 
decision to notify the President forthwith that it had 
consented to the appointment necessarily implies that it 
had decided then to reach a final conclusion.

The precedents indicate that no President has ever 
questioned the power of the Senate to reconsider and 
withdraw its consent to an appointment if notice of the 
withdrawal reaches him before the appointment is made.

The precedents tend to support the view that the ques-
tion that has always been uppermost, and the subject of 
particular inquiry, has been whether notice of the with-
drawal of the Senate’s consent reached the President be-
fore the appointment was made. We have been unable 
to find a case in which the Senate actually proceeded to 
reconsider and reject a nomination once confirmed, where

144844°—32-----2
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it clearly appeared that an appointment had been made 
by the President before information reached him of the 
Senate’s move to withdraw its consent.

In dealing with these cases, it is evident that those 
involved did not always have a clear and consistent idea 
as to what constituted an appointment or whether merely 
signing a commission effected it.

The cases are also complicated by the fact that the 
President has the power to remove executive officers, and 
although an appointment had been made before the Sen-
ate undertook to reconsider, he could, by withholding de-
livery of the commission and thus depriving the appointee 
of an opportunity to take the oath, followed by nomina-
tion and appointment of another, in effect remove the 
appointee. Such was the Plimley case.

In this connection we question the assumption by the 
petitioner that an entry in the White House records 
of the “ date of commission ” or “ date commissioned ” 
necessarily means that the commission was signed on the 
date entered. It may or may not have been. The date 
so entered is the date the commission bears, but not nec-
essarily the date the President signs it.

The petitioner’s argument is based on the premise that 
the Senate, though sending the notification, intended to 
reserve the power to reconsider, and our position is that 
it did not so intend. If our contention be accepted, ques-
tions as to whether the President is presumed to know 
the rules, or as to whether the President had a right to 
rely on a notification which was false and premature, or 
whether the Senate lost jurisdiction by parting with the 
papers, are eliminated from the case.

The proper conclusion is that by its action in this case 
the Senate intended to give its unqualified consent to an 
immediate appointment, and that its action directing 
notification to be sent forthwith and without waiting for 
the expiration of the time fixed by the rule for reconsid-
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eration, taken by unanimous agreement, amounted to an 
abrogation in this case of the rules allowing further con-
sideration and discloses the intention of the Senate then 
and there finally to consent to the appointment and to 
communicate that consent to the President for immedi-
ate action.

The situation is somewhat anomalous in that counsel 
for the Senate representing the petitioner are here con-
tending for one interpretation of the Senate’s rules and 
action, but the Senate itself since this case arose has 
repeatedly and without any uncertainty followed a prac-
tice consistent only with our position on the law. Refer-
ring to the Congressional Record, 71st Cong., 3d Sess., 
Vol. 74, Pt. 7, pp. 6489-6490; Vol. 74, Pt. 2, pp. 1748- 
1749; Id., pp. 1937, 2066; Vol. 74, Pt. 3, p. 3393; 72d 
Cong., 1st Sess., pp. 1003, 1131, 3071, 3415, 3582, 3782, 
3881, 4724. These extracts from the Congressional Rec-
ord show beyond question that the Senate understands 
that under its present rules unanimous agreement to 
notify the President of its consent to an appointment, 
without waiting for the expiration of the time fixed by 
the rules for reconsideration, although without any ex-
press mention of the rule about reconsideration, amounts 
to a decision of the Senate to give unqualified consent to 
the appointment.

Mr. George Wharton Pepper for Smith.
It has never been doubted since Marbury v. Madison, 

1 Cranch 137, and is conceded now, that where the Presi-
dent has nominated under the Constitution, the Senate 
has advised and consented to the appointment, and a com-
mission has been signed by the President, the appointment 
is complete and the appointee is entitled to office unless 
and until properly removed.

The only point in the present case left open by that 
decision is whether such an appointment becomes void 
where the Senate, having first ordered immediate notificar-
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tion to the President of its approval and consent, there-
after reconsiders and undertakes to reverse its action.

In that case, Chief Justice Marshall, speaking for the 
Court, said in effect, that the President could not have 
changed his mind after signing the commission, because, 
as he held, the President could not thereafter lawfully 
have forbidden the Secretary of State to deliver the com-
mission (page 171 of opinion). Can the Senate be per-
mitted as between itself and the President, to change its 
mind in a way not permitted to the President as between 
himself and his appointee?

In an attempt to meet the difficulty presented by this 
question the United States is driven to argue that the 
Senate in this case never really consented—that what it 
did was to give a mere interlocutory consent, which never 
became final because, within the period for reconsidera-
tion permitted by its own rules, the Senate reversed its 
consent. According to this view it is unimportant whether 
the President was or was not in fact ignorant of the Sen-
ate rules. Whether he knew it or not, the notice of con-
firmation immediately sent to him was merely for his 
comfort—to give him the satisfaction of knowing that so 
far the Senate was sympathetic.

As against any such theory it is submitted that the 
Senate had consented; that formal notification gave 
finality to the consent; and that wrhen the President, hav-
ing received such official notification and in reliance 
thereon, had made the appointment, the appointee was 
legally entitled to office until removed according to law.

The proposition last above stated is not only consistent 
with the provisions of the Senate rules but necessarily 
follows from a reasonable interpretation of them. In 
other words, the Senate has not by its rules attempted to 
embarrass the President or to impede the discharge of his 
executive duties. For the moment, however, let it be 
assumed that the Senate has actually attempted by its
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rules to impose upon the Executive a period of inaction 
following receipt by him of notice of confirmation, the 
duration of the period of inaction being determined 
solely by the pleasure of the Senate as expressed in its 
rule. It is earnestly contended by the appellee that it is 
beyond the power of the Senate thus to control the con-
duct of the Executive. To concede such a power to a 
single House, or even to both Houses acting together, is 
to assign to their rules the force of a general law passed 
by both houses, signed by the President and binding on 
every citizen. Indeed a concession of such power might 
even involve the conclusion that a rule of the Senate or 
House is of greater efficacy than an Act of Congress, in-
asmuch as the latter will not be permitted by this Court 
to limit the Executive in the discharge of a constitutional 
function. Let it be assumed, for example, that the Senate 
rules were silent on the subject of reconsideration but 
that an Act of Congress provided that the President 
should not, for a six months’ period, make an appoint-
ment after notice of Senate confirmation and that, within 
that period, Senate consent might be withdrawn: is it to 
be supposed that such an Act, passed, perhaps, over the 
President’s veto, would be upheld by this Court? Would 
not that be a clear case of legislative encroachment upon 
the discharge of a constitutional function by the Execu-
tive? Each House under the Constitution may “ de-
termine the rules of its proceedings”—but not those of 
the President or of the Supreme Court. Neither House 
may “ by its rules ignore constitutional restraints or vio-
late fundamental rights, and there should be a reasonable 
relation between the mode or method of proceeding estab-
lished by the rule and the result which is sought to be at-
tained.” United States v. Ballin, 144 U. S. at p. 5. It 
was there decided that the rule of the House of Repre-
sentatives permitting the Speaker and the clerk to de-
termine by count the presence or absence of a quorum
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was a valid exercise of the rule-making power. That 
decision goes no further than to sustain a reasonable 
exercise of the power to determine an intra-mural ques-
tion of legislative procedure, the very case covered by 
the constitutional grant of power. But to invest Senate 
rules with a kind of extra-territorial quality is to put it 
within the power of one branch of Government to regu-
late the conduct of another by the device of seeming to 
regulate only its own. The “ consent ” contemplated by 
the Constitution is obviously an unconditional consent: 
no Senate rule can have the effect of annexing to it a 
clause of defeasance.

In order that the governmental machinery may operate 
smoothly there must be a specific formality in communi-
cating to each branch the action taken by another, in 
every case where further official action is intended to fol-
low. The President acts with utmost formality when he 
notifies the Senate of a nomination. The Senate acts 
with equal formality when notifying him that he may or 
may not proceed with the appointment. In neither case 
should there be mental or other reservations. In each 
instance it is essential that the notice sent should tell the 
whole story and that the recipient should be free to act 
upon it as authentic and decisive. In the instant case 
all necessary formality was observed.

The message which the Senate sent and the President 
received either has the quality and character attributed 
to it by appellee or it is a purposeless and even a mislead-
ing and mischievous communication.

When we turn to the Senate rules themselves, they do 
not furnish a basis for the argument that they were in-
tended to provide for an interlocutory approval and con-
firmation of the President’s nomination. Section 4 of 
Rule XXXVIII provides that the Secretary shall not 
notify the President of a confirmation or a rejection of 
his nomination until the expiration of the time limited for
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making a motion to reconsider—that is to say, until the 
next two days of actual executive session after the day 
of the original consideration shall have expired—unless 
otherwise ordered by the Senate. The Senate intends to 
retain control of the subject-matter for that period of 
time unless it orders otherwise. Consistently with § 4, 
§ 3 contemplates that if the Senate has “ ordered ” that 
the President shall be notified and if he has been notified 
of the action taken, then it is necessary that he should 
return the notification in order that the Senate shall have 
the right to reconsider—that is to say, shall have regained 
control of the subject-matter.

The rules recognize the settled parliamentary practice 
as to parting with control of the transaction; and, as held 
by the court below, notice of confirmation sent to the 
President was intended to be not merely a purposeless 
gesture, but information on which the Executive might 
rely.

It is, of course, not contended by the appellant that 
the Senate ever in fact called the President’s attention to 
the rule in regard to reconsideration or that there is any 
such practice as to file with the President notice of 
changes made in the Senate rules.

The reasonable, as well as the only constitutional inter-
pretation of these rules is that they contemplate that if 
the Senate parts with control by notification sent to the 
President, the Senate’s power is exhausted unless and 
until such control is again restored.

Furthermore, while a practice could not change the 
fundamental law (as Mr. Justice Gordon in his opinion in 
the court below so clearly shows) the Senate by its own 
practice and acquiescence, has construed the portion of 
its rules in question in accordance with our contention. 
The Senate has never before contended that it had the 
legal right to reconsider its approval of a President’s nomi-
nation after the President had in reliance on such ap-
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proval appointed and had refused to accede to a Senate 
request for return of control.

There are some cases (there is no certainty that there 
are more than a very few) where the Executive after sign-
ing a commission restored control to the Senate at the 
request of the latter. But the appointee in these cases 
never asserted his legal rights, and all that such instances 
show is that the then Executive was concerned less with 
the legal rights of the appointee than with the desirabil-
ity of conciliating the Senate. Probably in some cases the 
President never even considered the legal and constitu-
tional phase of the matter. In some cases the Executive 
refused to restore control and thus protected the ap-
pointee, and the Senate acquiesced.

There never was a uniform presidential practice of 
granting the Senate’s request by restoring to the Senate 
control after the appointment had been made. But even 
if there had been, such a practice could not affect the 
appointee’s legal rights.

It is not necessary to discuss whether unanimous con-
sent is necessary to the abrogation or suspension by the 
Senate of its own rules. It might be pointed out that 
there is in substance no difference between a unanimous 
suspension of the rules followed by a vote to notify the 
President at once, and simply a unanimous vote to notify 
the President at once. But the point is that there was 
no need of unanimous consent to suspension because no 
suspension of the rules was involved. The rules expressly 
provide that the Senate may order the immediate send-
ing of notice, and this was done. It is true, and of course 
the Senate knew, that after sending the notice, the Senate 
could ask the President to restore the subject-matter to 
its control, and that, if he were in a position to acquiesce 
and did acquiesce, they could then reverse their previous 
action. But where the matter has passed out of the con-
trol of the President he has no power to restore such con-



UNITED STATES v. SMITH. 25

6 Argument for Smith.

trol to the Senate. The only way to get the appointee 
out of office is by removal. The Senate knew and in-
tended this. The Senate, at the time of directing imme-
diate notice to be sent to the President, was content with 
the possibility of regaining control if it wanted to change 
its mind. At the time it had no thought of so doing.

It is entirely unnecessary to consider a supposititious 
case of sharp practice—a case in which the President, 
having received official notice from the Senate of confir-
mation of one of his nominations, but having likewise 
received actual notice that such consent had in the mean-
time been reversed, immediately signs and causes to be 
sealed a commission to his appointee and delivers it in 
order to outwit the Senate. Possibly the result would 
be different there, but at any rate that is not this case.

In conclusion and to sum up, the only point left open 
by the decision in Marbury v. Madison is this: whether 
the Senate can annul an appointment after it has directed 
its officer to send notice of confirmation to the President 
and after he (in ignorance of a Senate rule reserving the 
right to reconsider within a certain period or, if knowing 
of the rule, yet supposing that the Senate, as the rule 
itself permitted, had voted to forego this period of recon-
sideration) has relied on the official notice and appointed 
his nominee to office. It is submitted that the Constitu-
tion permits the Senate no such reserved control; that 
the rules of the Senate have never contemplated, and the 
Senate by its own practice has never intimated that it 
claimed any such reserved control; that even if the rules 
clearly expressed any such intention, such rules are made 
only for the regulation of Senate procedure and have not 
the effect of a law which operates upon all alike whether 
they know of its terms or not; that no question of the 
abrogation of the rules of the Senate (by unanimous con-
sent or otherwise) is involved in this case; that the Gov-
ernment could not function if the President were not en-
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titled to rely upon official notice of confirmation of his 
nomination received from the Senate; and that the ap-
pellee was validly appointed to his office under the Con-
stitution and laws of the United States and can be de-
prived thereof only by removal according to law.*

Mr . Justi ce  Brandeis  delivered the opinion of the 
Court.

This petition, in the name of the United States, for a 
writ of quo warranto was filed in the Supreme Court of 
the District of Columbia, on relation of the district at-
torney, in deference to the desire of the United States 
Senate to have presented for judicial decision the question 
whether George Otis Smith holds lawfully the office of 
member and chairman of the Federal Power Commission. 
The case was heard upon the petition and answer. On 
December 22, 1931, the trial court entered judgment 
denying the petition. An appeal was promptly taken 
to the Court of Appeals of the District. That court

* Attached to the brief are appendices giving
(A) A review of decisions of state courts dealing with reconsidera-

tion by legislative bodies, citing: State v. Barbour, 53 Conn. 76; 
State v. Starr, 78 Conn. 638; State v. Phillips, 79 Maine 506; State 
v. Miller, 62 Oh. St. 436; State v. Tyrrell, 158 Wis. 425; The Justices 
v. Clark, 1 T. B. Monroe (Ky.) 82; United States v. LeBaron, 
19 How. 73; Conger v. Gilmer, 32 Cal. 75; Lane v. Commonwealth, 
103 Pa. 481; Harrington v. Pardee, 1 Cal. App. 278; Allen v. Morton, 
94 Ark. 405; Jefferson’s Manual, § XLIII, 2d par.; People ex rel. 
McMahon v. Davis, 284 Ill. 439; Witherspoon v. State, 138 Miss. 
310; Attorney General v. Oakman, 126 Mich. 717; Wood v. Cutter, 
138 Mass. 149; Crawford v. Gilchrist, 64 Fla. 41; Matter of Fitz-
gerald, 88 App. Div. (N. Y.) 434; State ex rel. Whitney v. Van 
Buskirk, 40 N. J. L. 463.

(B) A review of the history and interpretation of the standing 
rules of the Senate dealing with reconsideration of confirmation or 
rejection of nominations.

(C) A review of Senate, Departmental and Presidential practice 
in the light of the reconsideration rules of the United States Senate.
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certified a question pursuant to § 239 of the Judicial 
Code. This Court granted joint motions of the parties 
to bring up the entire record and to advance the cause.

On December 3, 1930, the President of the United 
States transmitted to the Senate the nomination of George 
Otis Smith to be a member of the Federal Power Commis-
sion for a term expiring June 22, 1935. On December 20, 
1930, the Senate, in open executive session, by a vote of 
38 to 22, with 35 Senators not voting, advised and con-
sented to the appointment of Smith to the office for which 
he had been nominated. On the same day, the Senate 
ordered that the resolution of confirmation be forwarded 
to the President.1 This order was entered late in the eve-
ning of Saturday, December 20th; and still later on the 
same day the Senate adjourned to January 5, 1931. On 
Monday, December 22, 1930, the Secretary of the Senate 
notified the President of the United States of the resolu-
tion of confirmation, the communication being delivered 
by the official messenger of the Senate.1 2 Subsequently,

1The terms of the resolution were: “Resolved, That the Senate 
advise and consent to the appointment of the above named person 
to the office named agreeably to his said nomination.” Upon the 
announcement of the vote, the President pro tempore stated: “The 
Senate advises and consents to the nomination and the President 
will be notified.” No objection being made, or further proceedings 
having been had, in the Senate with reference to said consent or the 
notification thereof, the following order was entered by the Secretary 
of the Senate in usual course upon the Executive Journal of the Senate 
for December 20,1930: “ Ordered, that the foregoing, resolution of con-
firmation be forwarded to the President of the United States.”

Further action being had in Executive Session on the same day 
with reference to other nominations, there was entered on the Journal 
for December 20, 1930 : “ Ordered, that the foregoing resolution of 
confirmation this day agreed to be forwarded forthwith to the Presi-
dent of the United States.”

2The terms of the communication were: “In executive session, 
Senate of the United States, Saturday, December 20, 1930. Resolved,
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and on the same day, the President signed and, through 
the Department of State, delivered to Smith a commission 
purporting to appoint him a member of the Federal Power 
Commission and designating him as chairman thereof. 
Smith then, on the same day, took the oath of office and 
undertook forthwith to discharge the duties of a com-
missioner.

On January 5, 1931, which was the next day of actual 
executive session of the Senate after the date of confirma-
tion, a motion to reconsider the nomination of Smith was 
duly made by a Senator who had voted to confirm it, and 
also a motion to request the President to return the reso-
lution of confirmation which had passed into his posses-
sion. Both motions were adopted and the President was 
notified in due course. On January 10, 1931, the Presi-
dent informed the Senate by a message in writing that 
he had theretofore appointed Smith to the office in ques-
tion, after receiving formal notice of confirmation, and 
that, for this reason, he refused to accede to the Senate’s 
request.3

that the Senate advise and consent to the appointment of the follow-
ing-named persons to the offices named agreeably to their respective 
nominations:

Federal Power Commission
George Otis Smith, to be a member for the term expiring June 22, 

1935.
Frank R. McNinch, to be a member for the term expiring June 22, 

1934.
Marcel Garsaud, to be a member for the term expiring June 22, 1932.

Attest: ’ (Signed) Edw in  P. Tha ye r ,
Secretary.”

3 The message of the President read as follows:
To the Senate of the United States:

I am in receipt of the resolution of the Senate dated January 5, 
1931—

“ That the President of the United States be respectfully requested 
to return to the Senate the resolution advising and consenting to the 
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Thereafter, a motion was made and adopted in the 
Senate directing the Executive Clerk to place on the Exec-
utive Calendar the “ name and nomination of the said 
George Otis Smith.” Subsequently, on February 4, 1931, 
the President pro tempore of the Senate put to the Senate 
the question of advice and consent to the appointment of 
Smith, and a majority of the Senators voted in the nega-
tive. Notification of this action was sent to the President. 
On the following day, February 5, 1931, the Senate by 
resolution requested the district attorney of the District 
of Columbia to institute in its Supreme Court proceedings 
in quo warranto to test Smith’s right to hold office; and, 

appointment of George Otis Smith to be a member of the Federal 
Power Commission, which was agreed to on Saturday, December 20, 
1930.”

I have similar resolutions in respect to the appointment of Messrs. 
Claude L. Draper and Col. Marcel Garsaud.

On December 20, 1930, I received the usual attested resolution of 
the Senate, signed by the Secretary of the Senate, as follows:

“ Resolved, That the Senate advise and consent to the appointment 
of the following-named person to the office named agreeably to his 
nomination:

Federal Power Commission

George Otis Smith, to be a member of the Federal Power Commis-
sion.”

I have similar resolutions in respect to Colonel Garsaud and Mr. 
Draper.

I am advised that these appointments were constitutionally made, 
with the consent of the Senate formally communicated to me, and 
that the return of the documents by me and reconsideration by the 
Senate would be ineffective to disturb the appointees in their offices. 
I cannot admit the power in the Senate to encroach upon the Execu-
tive functions by removal of a duly appointed executive officer under 
the guise of reconsideration of his nomination.

I regret that I must refuse to accede to the requests.
Herb ert  Hoo ve r .

The White House, January 10, 1931.
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pursuant to that request, this proceeding was filed on 
May 4,1931. As the officials of the Department of Justice 
were committed by an opinion of the Attorney General 
(36 Op. Atty. Gen. 382) to a conclusion adverse to the 
position taken by the Senate, consent to the institution 
of the proceeding was conditioned upon the Senate’s em-
ploying its own counsel and upon the understanding that 
officials of the Department of Justice would not support 
the petitioner.

No fact is in dispute. The sole question presented is 
one of law. Did the Senate have the power, on the next 
day of executive session, to reconsider its vote advising 
and consenting to the appointment of George Otis Smith, 
although meanwhile, pursuant to its order, the resolution 
of consent had been communicated to the President, and 
thereupon, the commission had issued, Smith had taken 
the oath of office and had entered upon the discharge of 
his duties? The answer to this question depends primarily 
upon .the applicable Senate rules. These rules are num-
bers XXXVIII and XXXIX.4 The pivotal provisions are 
paragraphs 3 and 4 of Rule XXXVIII, which read:

“ 3. When a nomination is confirmed or rejected, any 
Senator voting in the majority may move for a reconsider-
ation on the same day on which the vote was taken, or on 
either of the next two days of actual executive session of

4Rule XXXIX provides: “The President of the United States 
shall, from time to time, be furnished with an authenticated transcript 
of the executive records of the Senate, but no further extract from 
the Executive Journal shall be furnished by the Secretary, except by 
special order of the Senate; and no paper except original treaties 
transmitted to the Senate by the President of the United States, 
and finally acted upon by the Senate, shall be delivered from the office 
of the Secretary without an order of the Senate for that purpose.” 
The transcript of executive records relating to action by the Senate 
on nominations, furnished to the President under this rule, appears to 
consist only of copies of resolutions of confirmation or rejection.
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the Senate; but if a notification of the confirmation or 
rejection of a nomination shall have been sent to the 
President before the expiration of the time within which 
a motion to reconsider may be made, the motion to recon-
sider shall be accompanied by a motion to request the 
President to return such notification to the Senate. Any 
motion to reconsider the vote on a nomination may be 
laid on the table without prejudice to the nomination, and 
shall be a final disposition of such motion.”

“ 4. Nominations confirmed or rejected by the Senate 
shall not be returned by the Secretary to the President 
until the expiration of the time limited for making a mo-
tion to reconsider the same, or while a motion to reconsider 
is pending, unless otherwise ordered by the Senate.”

The contention on behalf of the Senate is that it did 
not advise and consent to the appointment of George Otis 
Smith to the office of member of the Federal Power Com-
mission, because, by action duly and regularly taken upon 
reconsideration in accordance with its Standing Rules, it 
refused such consent, and gave to the President formal 
notice of its refusal.

The argument is that the action of the Senate in assent-
ing to the nomination of Smith on December 20, 1930, 
and ordering that the President be notified, was taken sub-
ject to its rules and had only the effect provided for by 
them; that the rules empowered the Senate, in plain and 
unambiguous terms, to entertain, at any time prior to the 
expiration of the next two days of actual executive ses-
sion, a motion to reconsider its vote advising and consent-
ing to the appointment, although it had previously or-
dered a copy of the resolution of consent to be forwarded 
forthwith to the President; that the Senate’s action can 
not be held to be final so long as it retained the right to 
reconsider; that the Senate did not by its order of notifi-
cation waive its right to reconsider or intend that the 
President should forthwith commission Smith; that the
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rules did not make the right of reconsideration dependent 
upon compliance by the President with its request that 
the resolution of consent be returned; that the rules were 
binding upon the President and all other persons dealing 
with the Senate in this matter; that as the President was 
charged with knowledge of the rules, his signing of the 
commission prior to the expiration of the period within 
which the Senate might entertain a motion to reconsider 
had no conclusive legal effect; and that the nominee who 
had not been legally confirmed could not by his own acts 
in accepting the commission, taking an oath of office and 
beginning the discharge of his duties vest himself with any 
legal’ rights.

Counsel for the Senate assert that a survey of the his-
torical development of the rules of the Senate relating to 
reconsideration confirms its present interpretation of the 
rules; and that the interpretation is further confirmed by 
the multitudinous instances appearing in the Executive 
Journal of the Senate in which the President, at the Sen-
ate’s request, returned resolutions, both of confirmation 
and of rejection.5 We are of opinion that the Senate’s 
contention is unsound.

BAt the argument in the Supreme Court of the District, the parties 
joined in submitting a pamphlet containing a list of precedents for 
the reconsideration by the Senate of a vote confirming or rejecting a 
nomination after notification of the President of its action thereon; 
and this pamphlet was filed with the opinion of that court. Before 
entry of the order denying the petition, the parties, by stipulation, 
submitted additional information in regard to facts concerning nomi-
nation, confirmation and the issuance of commissions in special cases, 
as shown by the Senate Executive Journal, by records of the Executive 
Offices of the White House, and in certain instances by departmental 
records. The stipulation was made part of the record in the case 
in the Supreme Court. In accordance with agreement of counsel, both 
the pamphlet and the stipulation were printed as one document by 
the Clerk of the Court of Appeals.

Unless otherwise indicated, the references in the succeeding foot-
notes are drawn from this material.
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First. The question primarily at issue relates to the 
construction of the applicable rules, not to their consti-
tutionality. Article I, § 5, cl. 2, of the Constitution pro-
vides that “each house may determine the rules of its 
proceedings.” In United States v. Baltin, 144 U. S. 1, 5, 
the Court said: “Neither do the advantages or disad-
vantages, the wisdom or folly, of ... a rule present any 
matters for judicial consideration. With the courts the 
question is only one of power. The Constitution em-
powers each house to determine its rules of proceedings. 
It may not by its rules ignore constitutional restraints or 
violate fundamental rights, and there should be a reason-
able relation between the mode or method of proceeding 
established by the rule and the result which is sought 
to be attained. But within these limitations all mat-
ters of method are open to the determination of the house, 
and it is no impeachment of the rule to say that some 
other way would be better, more accurate or even more 
just.” Whether, if the rules of the Senate had in terms 
reserved power to reconsider a vote of advice and consent 
under the circumstances here presented, such reservation 
would be effective as against the President’s action, need 
not be considered here.

As the construction to be given to the rules affects 
persons other than members of the Senate, the question 
presented is of necessity a judicial one. Smith asserts that 
he was duly appointed to office, in the manner prescribed 
by the Constitution. See Marbury v. Madison, 1 Cranch 
137,155,156. The Senate disputes the claim. In deciding 
the issue, the Court must give great weight to the Senate’s 
present construction of its own rules; but so far, at least, 
as that construction was arrived at subsequent to the 
events in controversy, we are not concluded by it.

Second. Obviously, paragraph 3 of Senate Rule 
XXXVIII contemplates circumstances under which the 
Senate may still reconsider a vote confirming or rejecting

144844°—32-----3
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a nomination, although notification of its original action 
has already been sent to the President. Otherwise, the 
provision for a motion to request the return of a resolu-
tion would be meaningless. But paragraph 4 of the same 
rule contemplates that normally such notification shall be 
withheld, until the expiration of the time limited for mak-
ing a motion to reconsider, and if a motion be made, 
until the disposition thereof; for it declares that notifica-
tion shall be so withheld “ unless otherwise ordered by the 
Senate.” In this case the Senate did so order otherwise; 
and the question is as to the meaning and effect of this 
special procedure.

Smith urges that upon receipt of a resolution of advice 
and consent, final upon its face, the President is author-
ized to complete the appointment; and that a request to 
return the resolution can have no effect unless it is re-
ceived prior to the signing of the commission; that if this 
were not true the notification would not authorize the 
President to do anything until the expiration of the re-
consideration period, and hence would be futile; or it 
would purport to authorize him to make an appointment 
defeasible upon reconsideration and reversal of the Sen-
ate’s action, and hence would violate a constitutional re-
quirement of unconditional assent. We do not under-
stand counsel for the appellant to urge that an appoint-
ment so defeasible may be made, and we have, therefore, 
no occasion to consider the constitutional objection, ad-
vanced on Smith’s behalf, to a construction permitting 
such action. Nor need we consider whether the President 
might decline to accede to a request to return the Sen-
ate’s resolution if he received it before making the ap-
pointment. The question at issue is whether, under the 
Senate’s rules, an order of notification empowers the 
President to make a final and indefeasible appointment, 
if he acts before notice of reconsideration; or whether,
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despite the notification, he is powerless to complete the 
appointment until two days of executive session shall 
have passed without the entry of a motion to reconsider.

Third. The natural meaning of an order of notification 
to the President is that the Senate consents that the ap-
pointment be forthwith completed and that the appointee 
take office. This is the meaning which, under the rules, a 
resolution bears when it is sent in normal course after the 
expiration of the period for reconsideration. Notifica-
tion before that time is an exceptional procedure, which 
may be adopted only by unanimous consent of the Sen-
ate.6 We think it a strained and unnatural construction 
to say that such extraordinary, expedited notification sig-
nifies less than final action, or bears a different meaning 
than notification sent in normal course pursuant to the 
rules.

It is essential to the orderly conduct of public business 
that formality be observed in the relations between differ-
ent branches of the Government charged with concurrent 
duties; and that each branch be able to rely upon definite 
and formal notice of action by another.7 The construc-
tion urged by the Senate would prevent the President from 
proceeding in any case upon notification of advice and 
consent, without first determining through unofficial 

’The practice of the Senate seems to be to treat the ordering of 
immediate notification to the President as, in effect, a suspension of 
the rules requiring unanimous consent. See, e. g., 74 Cong. Rec., pt. 2, 
pp. 1748-1749, 1937, 2066; id. pt. 3, p. 3393; Cong. Rec. 72d Cong., 
1st Sess., pp. 3782, 3881.

7 Paragraph (2) of Senate Rule XIII, dealing with reconsideration 
of measures which have been sent to the House of Representatives, 
contains a provision for a motion to request the return of a measure 
similar to that of Rule XXXVIII in respect to nominations. No 
precedent has been called to the Court’s attention indicating that this 
provision would be construed as permitting the Senate to proceed to 
a reconsideration, even though the House declined to honor its request.
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channels whether the resolution had been forwarded in 
compliance with an order of immediate notification or by 
the Secretary in the ordinary course of business; for the 
resolution itself bears only the date of its adoption. If 
the President determined that the resolution had been 
sent within the time limited for making a motion to re-
consider, he would have then to inform himself when that 
period expired. If the motion were made, he would be 
put upon notice of it by receipt of a request to return 
the resolution. But under the view urged by the Senate, 
that reconsideration may proceed even though the reso-
lution be not returned, he would receive no formal advice 
as to the disposition of the motion, save in the case of a 
final vote or rejection or confirmation.8 The uncertainty 
and confusion which would be engendered by such a con-
struction repel its adoption.

The Senate has offered no adequate explanation of the 
meaning of an order of immediate notification, if it has 
not the meaning which Smith contends should be attached 
to it. Its counsel argues that the practice of ordering 
such notification developed at a time when the Senate 
passed upon nominations in closed session; and that the 
order may have been simply a means of furnishing the 
President with information, not available through public 
channels, concerning the probable attitude of the cham-
ber prior to final action. It is suggested that the Presi-
dent might thereby be enabled to muster support for a 
nominee at first rejected, or to withdraw the nomination 
before final rejection. But the explanation has no ap-
plication to a notification of a favorable vote. Nor is it

8 Thus, the motion to reconsider might be withdrawn, or tabled, or, 
when put to a vote, might fail, in any of which events the nomination 
would stand as confirmed, without further notice to the President. 
If the motion prevailed, the nomination would stand as originally 
made by the President, but no notice of that fact would reach him 
unless it were again finally acted upon.
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credible that the Senate by unanimous vote would adopt 
a procedure designed merely to permit the exertion of 
influence upon a majority to change a decision already 
made. The construction urged is a labored one. It 
should not be adopted unless plainly required by the his-
tory of the rules and by the meaning which the Senate 
and the Executive Department in practice have given 
them.

Fourth. We find nothing in the history of the rules 
which lends support to the contention of the Senate; and 
much in their history to the contrary. The present rules 
relating to the reconsideration of votes confirming or re-
jecting nominations are substantially those of March 25, 
1868. The earlier history is this: Prior to April 6, 1867, 
no rule had dealt specifically with reconsideration of votes 
concerning nominations. A resolution adopted February 
25, 1790, provided generally that “ when a question has 
been once made and carried in the affirmative or negative, 
it shall be in order for any member of the majority to 
move for a reconsideration of it.” In 1806, two limita-
tions were attached to this provision: first, that, “ no mo-
tion for the reconsideration of any vote shall be in order, 
after a bill, resolution, message, report, amendment, or 
motion, upon which the vote was taken, shall have gone 
out of the possession of the Senate, nor after the usual 
message shall have been sent from the Senate, announcing 
their decision;” and, second, that no such motion shall be 
in order “ unless made on the same day in which the vote 
was taken, or within the three next days of actual session 
of the Senate thereafter.”9 In 1818, a resolution was 
adopted, “ that in future, all nominations approved, or 
definitely acted on by the Senate, be by the Secretary 
returned to the President of the United States, from day

“This rule was altered in 1820 by limiting the time for making a 
motion to reconsider to two days, and by striking out the words “ nor 
after the usual message shall have been sent from the Senate.”
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to day, as such proceedings may occur, any rule or usage 
to the contrary notwithstanding.”

These rules remained in force until 1867.10 Under 
them, the Senate decided by unanimous vote in 1830, in 
the earliest of the precedents cited by the parties, that 
it was without power to reconsider its rejection of the 
nomination of Isaac Hill as Second Comptroller of the 
Treasury, “ because the President had been notified.” No 
request appears to have been made in that case for the 
return of the resolution of rejection. Subsequently, how-
ever, it became the practice for the President upon re-
quest, to return resolutions of rejection or confirmation, 
as a matter of comity; and the Senate thereupon recon-
sidered its action, despite the question under its rules 
whether reconsideration was in order. Between 1830, 
the time of Hill’s case, and April 5, 1867, about 160 such

“In 1792, on January 27, the Senate in executive session ordered, 
“ that the President of the United States be furnished with an 
authenticated transcript of the executive records of the Senate, from 
time to time; ” and “ that no executive business, in future, be pub-
lished by the Secretary of the Senate.” The latter provision remained 
in force until June 18,1929, when it was resolved that all such business 
should be transacted in open session. The former provision is still in 
force, although modified by subsequent rules. See note 4, supra. 
The first such modification was the resolution of March 27, 1818, 
mentioned in the text, making special provision for immediate notifi-
cation of the President concerning action upon nominations. On 
January 5, 1829, it was “ Resolved, That no paper, sent to the Senate 
by the President of the United States, or any executive officer, be 
returned, or delivered from the office of the Secretary, without an 
order of the Senate for that purpose.”

On February 18, 1843, the Senate adopted the following resolution: 
“ That nominations made by the President to the Senate, and which 
are neither approved nor rejected during the session at which they are 
made, shall not be acted upon at any succeeding session without being 
again made by the President, and that such shall hereafter be the rule 
of the Senate.” This resolution is in substance incorporated in 
present Rule XXXVIII, paragraph (6).
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cases occurred. But several occurring at the close of the 
period show clearly the limits of the practice. In two 
cases, the President declined to return the resolution on 
the ground that the commission had already issued; and 
the Senate acceded to the refusal.11 In another, the resolu-
tion was returned, but with the statement that a com-
mission had issued; and the Senate appears to have taken 
no further action.* 12 And on April 3, 1867, in the case 
of A. C. Fisk, the Senate upheld a decision of the chair 
that a motion to reconsider a vote of confirmation was out

“These were the nominations of John H. Goddard, in 1864, for 
Justice of the Peace for Washington Comity, District of Columbia, 
and of Westley Frost, in 1867, as Assessor of Internal Revenue for 
the Twenty-first District of Pennsylvania. In the Goddard case, 
President Lincoln advised the Senate simply that the resolution was 
sent to the Department of State prior to receipt of the request for its 
return, and that“ a commission in accordance therewith [was] issued 
to Mr. Goddard on the same day, the appointment being thus 
perfected, and the resolution becoming a part of the permanent 
records of the Department of State.” No further proceedings are 
recorded in the Senate Executive Journal. In the Frost case, after a 
similar reply, Senator Sherman offered a resolution that “the Secre-
tary of the Treasury be requested to recall the commission . . . and 
that the President be requested to return to the Senate the action of 
the Senate in the appointment. . . .” This resolution was rejected 
by a vote of 14 to 23.

“ In the case of Joseph K. Barnes, nominated as Medical Inspector 
General in 1864, President Lincoln returned the resolution of con-
firmation, but “ respectfully called ” the attention of the Senate to 
certain circumstances, including the execution and delivery of a com-
mission before the making of the motion to reconsider. The author 
of the motion to reconsider asked, and had leave, to withdraw it.

In the case of H. H. Smith, nominated as Secretary of the Territory 
of New Mexico, in 1867, President Johnson returned the resolution 
of confirmation, together with a report of the Secretary of State 
that “ the commission was made out and sent to the Execuive Mansion 
for signature, and has not been returned.” It is not clear that a com-
mission did, in fact, issue. No further proceedings are recorded in 
the Journal.
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of order after the President had been notified, and before 
the resolution had been returned.

Three days thereafter decisive changes were made in 
the rules relating both to reconsideration and to notifica-
tion of the President.13 On April 6, 1867, the rule con-
cerning reconsideration was modified so as to except spe-
cifically motions to reconsider votes upon a nomination 
from the general prohibition of any such motion where 
the paper announcing the Senate’s decision had gone out 
of its possession; and the present provision was added, 
that “ a motion to reconsider a vote upon a nomination 
shall always, if the resolution announcing the decision of 
the Senate has been sent to the President, be accompanied 
by a motion requesting the President to return the same 
to the Senate.” At the same time, it was provided that 
“ all nominations approved or definitely acted on by the 
Senate shall be returned by the Secretary on the next day 
after such action is had, unless otherwise ordered by the 
Senate.”

These changes in the rules not only met the situation 
which had arisen in Fisk’s case, but gave explicit sanction 
to the long-standing practice of requesting the President 
to return resolutions upon nominations and thereafter re-
considering them. Counsel for the Senate argue that, in 
addition, they completely reversed the practice thereto-
fore established in respect to reconsideration after notifi-
cation of the President; that by divorcing the period for 
reconsideration from the normal time for notifying the 
President, they showed an intention that the power to 
reconsider should be unaffected by the transmittal of no-

13 These changes were apparently prompted by certain of the inci-
dents just referred to. The resolution presented by Senator Sherman 
in the Frost case, supra, note 11, was rejected on April 1, 1867. The 
amended rules were adopted, April 6, 1867, on motion of Senator 
Fessenden, who had appealed to the Senate from the decision of the 
chair in the Fisk case.
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tification or by the President’s action thereon. In a case 
occurring shortly after the new rules were adopted, how-
ever, the Senate Committee on the Judiciary clearly 
showed its understanding that no such change had taken 
place. Noah L. Jeffries was nominated for Register of 
the Treasury and confirmed and the President was noti-
fied. To a subsequent request for the return of the reso-
lution the President replied that a commission had already 
issued. The Committee on the Judiciary, to which the 
matter was referred, expressed the opinion that the Senate 
had power to reconsider its vote, but gave as its reason 
that the request to return the resolution had in fact been 
received before the commission was signed.14

“The President returned the resolution, with an accompanying 
report of the Secretary of the Treasury. The report stated “ that in 
the ordinary transaction of business the commission was issued on 
the 14th instant by the State Department, and was received at this 
Department on the 15th instant. General Jeffries had legally qualified 
and entered upon the discharge of the duties of his office prior to the 
receipt of the Senate resolution of the 14th instant, which, under these 
circumstances, is herewith returned.” The Committee on the Judi-
ciary reported in part as follows: “ It . . . appears that before 
Mr. Jeffries had been qualified or commissioned as required by law 
precedent to his entering upon the discharge of his functions under 
his permanent appointment the President of the United States, in 
whom the sole right of appointment, subject to the approval of the 
Senate, is vested by the Constitution, had received notice from the 
Senate that it had not finally acted upon the question of advising 
and consenting to the nomination, and withdrawing its resolution of 
assent to that appointment which had been transmitted to the Presi-
dent on the same day; and the committee are, therefore, of the opinion 
that the Senate may now lawfully reconsider its vote advising and 
consenting to the appointment if it shall see proper cause therefor. 
In this view of the case a majority of the committee were of opinion 
that it was inexpedient to enter upon an inquiry as to the matter 
of fact whether the issuing of the commission in this case and the 
qualification of the officer in question was hastened for any cause 
out of the usual course of business.” The only evidence concerning 
the subsequent history of the case is that during the same session,
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The basis for the argument drawn from the rules of 
1867, however, was clearly destroyed a year later, when 
the rule for notification was further altered, and given 
virtually its present form. The new rule, adopted March 
25, 1868, provided that “nominations approved or defi-
nitely acted on by the Senate shall not be returned by 
the Secretary of the Senate to the President until the ex-
piration of the time limited for making a motion to re-
consider, or while a motion to reconsider is pending, un-
less otherwise ordered by the Senate.” No material 
changes have since been made, either in this rule or in 
that respecting reconsideration.* 15

some five months later, Mr. Jeffries was nominated for another office, 
and rejected.

In the case of Samuel M. Pollock, confirmed as brigadier general 
by brevet, on April 8, 1867, the President, on April 11, complied with 
a request to return the resolution sent him on April 10, and the 
Senate later rejected the nomination. The records of the War Depart-
ment show April 11, 1867, as the date of a commission to Samuel M. 
Pollock. The entry is marked in red ink, “ Cancelled (rejected by 
the Senate).” Counsel for Smith, and the Attorney General and 
Solicitor General in their brief amid curiae question whether a com-
mission was in fact issued in this case. See note 19 infra.

15 The phrase “ approved or defintely acted on ” was changed in 
1877 to “ confirmed or rejected,” and as so changed the rule still stands 
as paragraph 4 of Rule XXXVIII. The rule on reconsideration was 
also given its present wording in 1877, when the material affecting 
nominations was taken out of the' general provision relating to 
reconsideration in Rule 20 and placed in a separate rule. The only 
changes of substance were the extension of the period for recon-
sideration to two days of “ actual executive session,” and the addition 
of the sentence: “Any motion to reconsider the vote on a nomination 
may be laid on the table without prejudice to the nomination, and 
shall be a final disposition of such motion.” At the same time there 
was added, as a separate rule, the following, now paragraph 5 of 
Rule XXXVIII: “When the Senate shall adjourn or take a recess 
for more than thirty days, all motions to reconsider a vote upon a 
nomination which has been confirmed or rejected by the Senate, which
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Read in the light of the preceding rules and the prac-
tice under them, the meaning of the rules thus established 
is, in our opinion, free from doubt. Prior to 1867, it had 
been continuously recognized that the President was au-
thorized to commission a nominee upon receiving notifica-
tion of the advice and consent of the Senate, and that the 
signing of a commission cut short the power of reconsider-
ation. The Senate so concedes. No explicit change in 
this respect was made either in the rules of 1867 or of 
1868. The inference that no change was intended is 
strengthened by the fact that under the latter rules, for 
the first time, the sending of notification ordinarily coin-
cided with the lapse of power in the Senate to reconsider 
its action, under any circumstances. The proviso, “unless 
otherwise ordered by the Senate,” made possible the send-
ing of notification before the expiration of the period pro-
vided for reconsideration. But there is no indication that 
the Senate intended thereby to introduce a complete de-
parture from past practice. The natural inference is to 
the contrary. The proviso for immediate notification 
must be read in connection with the clause permitting 
motions to request the return of a resolution, which would 
be in order only in cases in which the Senate had acted 
under the proviso. A motion to request the return of a 
resolution was a familiar device, employed by the Senate 
on repeated occasions. There is no reason to suppose that 
such a motion was now intended to have a different effect 
than that which, by common understanding, it had had 
in the past. The common understanding had been that 
a motion to request the return of a resolution was without 
effect if the President before receiving it had completed 
the appointment.

shall be pending at the time of taking such adjournment or recess, 
shall fall; and the Secretary shall return all such nominations to the 
President as confirmed or rejected by the Senate, as the case may be.”
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Fifth. This construction of the rules is confirmed by 
the precedents in the Senate arising since 1868. In all 
cases in which no commission had yet issued, the Execu-
tive has honored the request of the Senate for a return 
of its resolution, in accordance with the invariable prac-
tice from the beginning.16 In the only instances, prior 
to the case at bar, in which the Senate had occasion to 
consider the effect, under the present rules, of the signing 
of the commission before receipt of its request, it indicated 
an understanding that the power to reconsider was gone.17

18 The list of precedents incorporated in the record includes some 
170 cases of nominations, arising since March 25, 1868, in which 
motions to reconsider and request the return of the resolution were 
entered. In almost all the cases the Senate Executive Journal records 
affirmatively that the President complied with the request. In a few 
instances the fact of such return is not recorded, although the Senate 
proceeded with the reconsideration. In no case, except the two 
referred to in the text, does it affirmatively appear that the President 
declined to return the resolution. In no case since the earliest 
precedent listed, in 1830, is there a record of refusal to honor the 
request on any other ground than that a commission had been signed 
and the appointment perfected.

17 In the case of J. C. S. Colby, nominated as Consul at Chin Kiang, 
the Senate on December 17, 1874, voted to confirm and ordered that 
the President be notified forthwith. On December 21 a motion to 
reconsider was entered and the return of the resolution was requested. 
President Grant replied, “ Mr. Colby’s commission was signed on the 
17th day of December, and upon inquiry at the Department of State 
it was found that it had been forwarded to him by mail before the 
receipt of the resolution of recall.” There is no evidence of further 
action on the part of the Senate.

Morris Marks was confirmed as Collector of Internal Revenue for 
the District of Louisiana on June 6, 1878. On June 11 a motion to 
reconsider was entered and the return of the resolution requested. 
President Hayes wrote: “In reply I would respectfully inform the 
Senate that upon the receipt of the notice of confirmation the com-
mission of Mr. Marks was signed and delivered to him, on the Sth 
instant.” The Senate Executive Journal records the fact that this 
message was read, but contains no reference to any subsequent 
proceedings in the case.
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In those two cases the President wrote informing the 
Senate of the issuance of a commission, and no further 
action was taken by it.

Attention is called, however, to other cases in which it 
is contended that the President returned the resolution 
in spite of the intervening signing of a commission, and 
that the Senate reconsidered its action. Sixteen cases 
arising after 1868 are cited.18 The value of most of these

18 The cases of Lewis A. Scott, originally confirmed on June 7, 1870, 
as Postmaster at Lowville, New York; John W. Bean, confirmed as 
first lieutenant on January 11, 1872; James F. Legate, confirmed as 
Governor of Washington Territory on January 26, 1872; George 
Nourse, confirmed as Register of the Linkville Land Office, Oregon, 
June 5, 1872; Alva A. Knight, confirmed as United States Attorney 
for the Northern District of New York, January 21, 1873; Belle C. 
Shumard, confirmed as Deputy Postmaster at Fort Smith, Arkansas, 
February 6, 1873; Peter C. Shannon, confirmed as Chief Justice of 
the Supreme Court of Dakota Territory, March 17, 1873; E. Ray-
mond Bliss, confirmed as Deputy Postmaster at Columbus, Mississippi, 
March 18, 1873; John W. Clark, confirmed as Deputy Postmaster at 
Montpelier, Vermont, March 20, 1873; William H. Tubbs, confirmed 
as Postmaster at New London, Conn., December 20, 1878; Joseph H. 
Durkee, confirmed as Marshal of the Northern District of Florida, 
June 30, 1879; Laban J. Miles, confirmed as Indian Agent at Osage 
Agency, Indian Territory, February 15, 1883; George W. Pritchard, 
confirmed as United States Attorney for the Territory of New Mexico, 
February 19, 1883; Thomas H. Reeves, confirmed as Indian Agent, 
Quapau Agency, Indian Territory, April 9, 1884; Edwin I. Kursheedt, 
confirmed as Marshal for the Eastern District of Louisiana, March 27, 
1889; and William Plimley, confirmed as Assistant Treasurer, March 
10, 1903.

In the Bean, Legate, Nourse, and Kursheedt cases, the Senate 
Executive Journal does not record whether or not the President re-
turned the resolution, as requested. The President withdrew the nom-
ination of Mr. Legate, on his own request, before the Senate had pro-
ceeded further than to debate the motion to reconsider. The Reeves 
and Plimley nominations were also withdrawn. In the Scott, Knight 
and Miles cases the motion to reconsider was withdrawn after return 
of the resolution; in the Durkee case it was tabled; and in the Bliss 
and Pritchard cases, when put to a vote, it failed. In the Clark case
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cases as precedents is questioned by Smith, and also by 
the Attorney General and the Solicitor General in the 
brief filed by them amici curiae. In none of the cases is 
there any indication that the Senate was informed of the 
fact of the signing of the commission, if in fact the com-
mission was signed. Therefore, none of those cases fur-
nish an authoritative construction by the Senate of its 
own rules made prior to the events culminating in the 
present litigation. They amount, at most, only to evi-
dence of the construction placed upon the rules by the 
Executive Department. The weight of many of the cases, 
as such evidence, is further lessened by the circumstance 
that the records do not disclose beyond dispute that a 
commission had actually been signed by the President 
before receipt of the Senate’s request for return of its 
resolution.19 All the cases but one arose between 1870

no further proceeding is recorded after the return of the resolution. In 
the Shannon and Tubbs cases the nominee was again confirmed; in the 
Shumard, Bean, Nourse, and Kursheedt cases, the Senate adopted the 
motion to reconsider, and either recommitted the nomination or placed 
it upon the calendar. Only in the last six cases did the Senate in fact 
exercise the power to reconsider.

It is conceded by Smith that in the cases of Legate, Shumard, and 
Plimley, a commission had in fact been signed by the President at 
the time he received and acceded to the request for return of the reso-
lution. In the remaining cases the evidence of signing of the commis-
sion rests mainly upon entries of dates in the records of the executive 
offices of the White House. In the Knight and Miles cases there are 
also copies of the commission in the records of the respective depart-
ments. The entry of the date of commission in the Tubbs case appears 
to have been erased, although it is still legible. Those in the Reeves 
and Kursheedt cases are scratched or crossed out. See note 19 infra.

19 The contention of Smith, in which the Attorney General and 
Solicitor General concur, is that the dates relied on in the White 
House records are the dates which the commissions bore, but not 
necessarily those on which they were signed. The practice in the 
executive offices in this respect appears not to have been uniform. 
Thus, in certain instances pointed out in the brief amici curiae, taken 
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and 1889, nine of them in the administrations of President 
Grant and President Hayes. Each of these Presidents on 
occasion refused to accede to similar requests on the 
ground that a commission had already been issued.* 20

Perhaps the most satisfactory explanation of the in-
stances cited on behalf of the Senate is that the Executive 
Department has not always treated an appointment as 
complete upon the mere signing of a commission.21 Com-
pare Marbury v. Madison, 1 Cranch 137; United States 
v. Le Baron, 19 How. 73, 78. Even in the view most fav-
orable to the Senate’s contention they fall far short of

from a later period, it appears affirmatively, under the heading 
“ Remarks,” that the commission was actually signed at a date 
subsequent to that entered under the heading “ Commissioned.” On 
the other hand in the Plimley case, supra, mote 18, and in the Colby 
and Marks cases, supra, note 17, other evidence indicates that the 
signature was in fact made on the date entered in the White House 
records. It appears to be the practice for the appropriate department 
to prepare the commission in all respects, including the date, upon 
receipt of notification of confirmation, and thereafter to present it to 
the Executive to be signed. This practice creates the possibility of 
disparity between the date of signing and the date appearing on the 
commission.

20 In the Colby and Marks cases, respectively, supra, note 17. The 
most recent case, which is urged as strongly supporting the Senate’s 
contention, is that of William Plimley. President Roosevelt nomi-
nated Plimley in 1903 for Assistant Treasurer of the United States. 
His commission was made out and signed, and a letter notifying him 
of his appointment and enclosing an official bond was placed in the 
mails. Notice of a motion to reconsider the vote of confirmation hav-
ing been received at the White House, the chief of the division of 
appointments ordered the letter extracted from the mails, and the 
President returned the resolution and subsequently withdrew the 
nomination.

21 Thus, it will be noted in both the Colby and Marks cases, supra, 
note 17, that the commission had been either placed in the mails or 
delivered, and that the message of the President placed emphasis on 
these facts.
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clear recognition of the power, never heretofore asserted 
by the Senate itself, to reconsider a vote of confirmation, 
after an appointee has actually assumed office and entered 
upon the discharge of his duties. We are unable to regard 
any of the cases as of sufficient weight to overcome the 
natural meaning of the clauses.22

Sixth. To place upon the standing rules of the Senate a 
construction different from that adopted by the Senate 
itself when the present case was under debate is a serious 
and delicate exercise of judicial power. The Constitution 
commits to the Senate the power to make its own rules; 
and it is not the function of the Court to say that another 
rule would be better. A rule designed to ensure due de-
liberation in the performance of the vital function of ad-
vising and consenting to nominations for public office, 
moreover, should receive from the Court the most sympa-
thetic consideration. But the reasons, above stated, 
against the Senate’s construction seem to us compelling. 
We are confirmed in the view we have taken by the fact 
that, since the attempted reconsideration of Smith’s con-
firmation, the Senate itself seems uniformly to have 
treated the ordering of immediate notification to the Pres-

22 In addition to the Senate precedents above discussed, counsel for 
the Senate cite various decisions from state courts relating to recon-
sideration by state and municipal deliberative bodies. People ex rel. 
MacMahon v. Davis, 284 Ill. 439; 120 N. E. 326; Witherspoon v. 
State ex rel. West, 138 Miss. 310; 103 So. 134; Wood v. Cutter, 138 
Mass. 149; Crawford n . Gilchrist, 64 Fla. 41; 59 So. 963; Dust v. 
Oatman, 126 Mich. 717; 86 N. W. 151. None of these cases, how-
ever, presented the question here at issue of the effect upon the 
power to reconsider of an intervening notification of confirmation 
sent to an appointing officer, and of the signing by that officer of a 
commission. It is therefore unnecessary to examine the reasoning 
upon which they were decided.
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ident as tantamount to authorizing him to proceed to 
perfect the appointment.23

The judgment of the Supreme Court of the District is
Affirmed,

GENERAL MOTORS ACCEPTANCE CORP. v. 
UNITED STATES.*

CERTIFICATE FROM THE CIRCUIT COURT OF APPEALS FOR THE 
NINTH CIRCUIT.

No. 574. Argued April 14, 15, 1932.—Decided May 2, 1932.

1. The importation of intoxicating liquors without permit and without 
payment of customs duties is a violation of the tariff act and a 
criminal offense thereunder. P. 56.

23 Thus in the confirmation of Judge Louie W. Strum, Senator 
Fletcher, in seeking unanimous consent “ to waive the rule about two 
subsequent executive sessions,” and notify the President of the 
Senate’s action, gave as his reason that “this judge is very much 
needed, and has been for some months.” 74 Cong. Rec. pt. 7, pp. 
6489-6490. Notification was ordered on December 21, 1931, of votes 
confirming nominations to the Interstate Commerce Commission and 
the Board of Mediation, upon the statement of Senator Couzens 
that otherwise “ those gentlemen . . . can not hold office until after 
two executive sessions shall have been held.” Cong. Rec. 72d Cong., 
1st Sess., December 21, 1931, p. 1003. Again, on December 22, 1931, 
on the confirmation of Robert B. Adams as engineer in chief of the 
Coast Guard, Senator Copeland stated that “ this man’s appointment 
expired on the 18th of December, and it is very important that he 
be immediately put on duty.” Notification was ordered. Id. 1131. 
On February 1, 1932, notification was ordered of the confirmation of 
certain appointees to the Reconstruction Finance Corporation board, 
upon the statement of Senator Robinson that “ it is believed that 
there is necessity for the board to function immediately.” Id. 3071. 
See also, id. 3415, 3582, 3881.

* Together with two other cases of the same title and Howard Au-
tomobile Co. v. United States.

144844°—32----- 4
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2. When the smuggling is by automobile, the driver is subject to 
prosecution under the tariff act (U. S. C., Title 19, §§ 497, 1593) 
for the importation and under the National Prohibition Act (Title 
II, § 29; U. S. C., Title 27, § 46) for the transportation in the 
United States. P. 56 et seq.

3. The provisions of Rev. Stats., §§ 3061 and 3062 (U. S. C., Title 19, 
§§ 482, 483) for forfeiture of vehicles bearing smuggled goods re-
main in force as part of the existing tariff system, and apply where 
the merchandise in the vehicle is intoxicating liquor as well as in 
other cases. P. 56.

4. Where intoxicating liquors are smuggled over the boundary into 
the United States in an automobile, the Government has its elec-
tion either (a) to seize and forfeit it under the customs laws (R. S., 
§§ 3061, 3062) for the unlawful importation, in which case the for-
feiture may be enforced even against an innocent owner, though 
the Secretary of the Treasury may remit it, upon such terms as he 
deems reasonable, if satisfied that there was neither wilful negli-
gence nor intent to violate the law, ( R. S., § 3078; Tariff Acts of 
1922 and 1930, §§ 613, 618); or (b) to seize the vehicle under the 
Prohibition Act for wrongful transportation (ignoring the importa-
tion), in which case the prosecution must proceed on the same 
basis and the owner of the vehicle may have whatever protection 
comes from § 26 of that Act, and may, as of right, reclaim what has 
been taken if he has acted in good faith. Pp. 57, 59.

5. The proposition that § 26 of the Prohibition Act, though aimed 
only at transportation within the United States, lays down the 
exclusive rule for forfeiture of vehicles in which intoxicating liquors 
are unlawfully imported, and therein supersedes the forfeiture pro-
visions of the customs laws, is untenable. Richbourg Motor Co. v. 
United States, 281 U. S. 528, distinguished. Pp. 58, 60.

6. Repeals by impheation are not favored; and least of all to the 
derangement of a statutory system deep rooted in tradition. P. 61.

Resp ons e  to questions certified by the court below upon 
appeals from decrees forfeiting automobiles under the cus-
toms laws. The appellants had intervened in the Dis-
trict Court, claiming that the vehicles should be released 
to them as innocent owners.

Mr. John Thomas Smith, with whom Mr. C. A. Linde-
man was on the brief, for General Motors Acceptance 
Corporation et al.
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The importation of forbidden liquor by transportation 
across the border is a clear violation of the Prohibition 
Act, subjecting the vehicle to forfeiture under § 26.

The national prohibition laws constitute a single, com-
plete system for the suppression of the liquor traffic, in-
cluding importation. The sweeping language of § 26 
(Richbourg Motor Co. v. United States, 281 U. S. 528), 
is an example. It pre-empts the field of transportation.

The incongruity of an obligation to pay a tax on an 
article, the possession or importation of which had become 
unlawful, led this Court to hold that the revenue laws 
pertaining to liquor fell before the Prohibition Act. 
United States v. Yuginovich, 256 U. S. 450. Shortly 
following that decision, Congress passed the so-called 
Willis-Campbell Act, c. 134, 42 Stat. 222, 223. Not by 
any force of their own, but rather by virtue of that Act, 
the penalty provisions of the customs laws and the in-
ternal revenue laws, in force when the Prohibition Act was 
enacted, were continued, but only if and to the extent that 
they are not in conflict with the penalty or forfeiture pro-
visions thereof. The purpose was to make the other laws 
subsidiaries of the National Prohibition system, in so far 
as they related to the specific practices or acts condemned 
by the latter.

The failure to repeal §§ 3061-2 under the tariff laws 
does not signify that Congress intended those sections to 
have co-ordinate authority with § 26. It is more con-
sistent with the language of that section and of the Willis- 
Campbell Act to say that all libels in liquor transportation 
cases must be under § 26, leaving §§ 3061-2 for applica-
tion to other violations of the customs law.

The construction here urged has been accepted in 
United States v. Ford Coupe, 43 F. (2d) 212; United 
States v. One Studebaker, 45 F. (2d) 430; The Sebastopol, 
47 F. (2d) 336; Colon v. Hanlon, 50 F. (2d) 353.

In other cases the Government was permitted to pro-
ceed under §§ 3061-2, where there was no evidence of



52 OCTOBER TERM, 1931.

Argument for the United States. 286 U.S.

transportation. United States v. Cahill, 13 F. (2d) 83; 
United States v. One Reo Coupe, 46 F. (2d) 815.

Assistant Attorney General Youngquist, with whom 
Solicitor General Thacher, and Messrs. Arthur W. Hen-
derson and Paul D. Miller were on the brief, for the 
United States.

The enforcement provisions of the customs laws pro-
vide a flexible and comprehensive system well adapted 
to govern the importation of merchandise of all kinds. 
The Tariff Acts of 1922 and 1930, passed subsequently to 
the enactment of the National Prohibition Act, define the 
word “ merchandise ” as including commodities the im-
portation of which is prohibited. Both Acts provide for 
duties on intoxicating liquors, and the penalty and for-
feiture provisions of both unquestionably apply to in-
toxicating liquor, as well as to any other merchandise the 
importation of which is forbidden.

On the other hand, in the National Prohibition Act 
Congress did not provide completely or comprehensively 
for the control of unlawful importations of liquor. Thus, 
that Act contains no specific provision for the forfeiture of 
vehicles used in the unlawful importation of intoxicating 
liquors.

Implied repeal is a matter of intent. By making ade-
quate and inclusive provisions in the customs laws for 
the enforcement of the law against unlawful importation 
of intoxicating liquors, by failing to provide complete 
control of liquor importations in the National Prohibition 
Act, and by expanding the facilities of the customs and 
coast guard services in order to handle liquor importation 
cases, Congress has indicated an intent that the for-
feiture provisions of the customs laws are to be available 
in cases involving unlawful liquor importations.

Richbourg Motor Co. v. United States, 281 U. S. 528, 
does not govern this case. There the Court was dealing
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with the forfeiture provisions of an internal revenue law 
originally enacted with reference to a lawful business 
which subsequently became unlawful, and the Court held 
that the mandatory provisions of § 26 of the National 
Prohibition Act impliedly repealed the forfeiture provi-
sions of the internal revenue law. The present case in-
volves the forfeiture provisions of the customs laws which 
expressly applied to the importation of merchandise the 
importation of which was forbidden. The forfeiture pro-
visions of these laws are as mandatory as those in § 26. 
If they are in conflict, the former must be regarded as con-
trolling, in view of legislative enactments since the 
National Prohibition Act.

The substance of the offense involved in the Richbourg 
case was the unlawful transportation of intoxicating 
liquors. The substance of the offense involved in the 
present case is the unlawful importation of the intoxicat-
ing liquors, the transportation being only incidental to 
the importation.

Mr. Joseph G. Myerson, by leave of Court, filed a brief 
as amicus curiae.

Mr . Just ice  Cardozo  delivered the opinion of the 
Court.

The facts stated in the certificate are these:
“ The record presents four consolidated automobile for-

feiture cases in which the same disputed legal questions 
are involved.

“ On four different dates during July and August, 1930, 
the four automobiles whose forfeiture is in issue were 
seized at ports of entry on the Mexican border, each ve-
hicle having liquor concealed therein. Three of the cars 
were seized at San Ysidro, California, and the fourth at 
Calexico, California. Each car was observed crossing the 
international boundary line from Mexico and traveling
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some distance thereafter in the United States, and in each 
instance the concealed liquor was discovered at an official 
stopping place of the United States Customs Service. 
The seizures were effected by Customs officers.

“All four drivers of the cars were arrested. Each was 
charged with violations of the Tariff Act of 1930; namely 
unlawfully importing liquor into the United States, and 
knowingly concealing and facilitating the transportation 
of such liquor. Each indictment alleged failure to obtain 
a permit, failure to pay duties, and failure to make entry 
at the custom house. The four defendants entered pleas 
of guilty to the first count, which charged importation, 
and were sentenced by the court. In each case, the re-
maining count was dismissed.

“A libel of information in rem was filed by the United 
States attorney against each automobile, claiming its for-
feiture under the provisions of Sections 3061 and 3062 
of the Revised Statutes [19 U. S. C. A. 482 and 483]. 
In three of the cases the General Motors Acceptance Cor-
poration intervened as owner of the attached automobiles, 
and in the other case the vehicle was claimed by the 
Howard Automobile Company. All the interveners set 
up proof of ownership, averred that they were innocent 
of any illegal acts in which the vehicles may have been 
involved, and prayed the court to dismiss the libels, con-
tending that the government’s sole remedy was under Sec-
tion 26, Title II, of the National Prohibition Act [27 U. S. 
C. A. 40].

“ In each case, it was stipulated that the liquor alleged 
to have been found in the automobile was intoxicating 
in fact and fit for beverage purposes. It was further 
stipulated, subject to the objection by the libelant that 
such a purported defense was incompetent, irrelevant 
and immaterial, that neither the seller nor the intervener 
had any notice of the illegal use, or intended illegal use, 
of the automobile.
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“ The government offered in evidence at the forfeiture 
proceedings the judgment roll, consisting of the indict-
ment and sentence, in the criminal cases, at which, as 
stated above, pleas of guilty had been entered. The in-
tervener in each case objected to the introduction of this 
judgment roll, on the ground that it was incompetent, 
irrelevant and immaterial; that no proper foundation had 
been laid; that the roll was not binding upon the inter-
vener; and that it did not show that the intervener was 
a party to the criminal action or had notice of it. The 
objections were overruled and the records were admitted 
in evidence, to which the respective interveners duly 
excepted.

“ Testimony of customs officers showed that the four 
automobiles were driven across the international boundary 
some distance into the United States before being searched 
and seized.

“ The District Court entered decrees of forfeiture in all 
four cases, finding that each automobile ‘ was engaged in 
smuggling dutiable merchandise into the United States in 
violation of the customs laws thereof.’ ”

The four interveners having appealed to the Circuit 
Court of Appeals for the ninth circuit, that court certified 
for answer by this court the following questions (Judicial 
Code, § 239; 28 U. S. C., § 346) :

“ 1. Does Section 26 of Title II of the National Pro-
hibition Act repeal by implication and render inoperative 
in liquor importation and transportation cases the for-
feiture provisions of the Customs Laws, in so far as offend-
ing vehicles are concerned? Or, putting the question in 
another form:

“ 2. Do the mandatory provisions of Section 26 of the 
National Prohibition Act apply when the automobile has 
been seized while in the act of transporting intoxicating 
liquor across the border and some distance into the United 
States?
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“ 3. May the government, in such a case, ignore such 
mandatory provisions, arrest the driver, and elect to for-
feit the automobile under the customs laws?

“ 4. Is the record in the criminal case wherein the driver 
pleaded guilty of violating the customs laws (Tariff Act 
of 1930) admissible in the separate forfeiture proceedings 
wherein the intervener is the only party appearing, for the 
purpose of showing unlawful importation by the auto-
mobile, or for any other purpose?”

The importation of intoxicating liquors without permit 
and without payment of customs duties is a violation of 
the tariff act and a criminal offense thereunder. This was 
the law under the tariff act of 1922, enacted after the 
adoption of the Eighteenth Amendment. Tariff Act of 
1922, c. 356, § 593 b, 42 Stat. 982; U. S. C., Title 19, § 497. 
It is still the law under the present tariff act of 1930; 
U. S. C., Title 19, § 1593. True, the drivers of the cars 
who brought these liquors from Mexico into California 
were subject to prosecution under the National Prohibi-
tion Act, 27 U. S. Code, § 46. They were subject to prose-
cution under the tariff act also (Callahan v. United States, 
285 U. S. 515), and under that act they were indicted 
and convicted.

The appellants would have us hold that prosecution of 
the offender may be based at the election of the Govern-
ment either on the one act or on the other, but that for-
feiture of the implements used in his offending may be 
based on only one-’of them. The consequence of such a 
holding would be to withdraw from the tariff acts reme-
dies and sanctions existing for the better part of a century. 
Forfeiture of vehicles bearing smuggled goods is one of 
the time-honored methods adopted by the Government 
for the repression of the crime of smuggling. The provi-
sions of the Revised Statutes, §§ 3061 and 3062, which 
carried forward the provisions of earlier acts (Act of July 
18, 1866, c. 201, 14 Stat. 178, § 3), have in turn been
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carried forward into the United States Code. U. S. Code, 
Title 19, §§ 482, 483. By implication, if not in express 
terms, they were recognized as law in the Tariff Act of 
1922, which declares it to be the duty of any customs 
agent who has made seizure of a vehicle for violation of 
the customs law to turn the vessel over to the collector of 
the district (Tariff Act of 1922, c. 356, § 602, 42 Stat. 984; 
U. S. Code, Title 19, § 509). They are recognized by like 
provisions in the Tariff Act of 1930. Act of 1930, c. 497, § 
602, 46 Stat 754; U. S. Code, Title 19, § 1602. Indeed the 
same implication persists in the prohibition law itself, or in 
acts connected with it. By section 1 of the act of March 
3, 1925, c. 438, 43 Stat. 1116; U. S. Code, Title 27, § 41, 
“ any vessel or vehicle summarily forfeited to the United 
States for violation of the customs laws, may, in the dis-
cretion of the Secretary of the Treasury, under such regu-
lations as he may prescribe, be taken and used for the en-
forcement of the provisions of this title [i. e., the title, 
Intoxicating Liquors] in lieu of the sale thereof as pro-
vided by law ” (cf. 27 U. S. Code, § 42). Certain it is there-
fore that vehicles carrying smuggled merchandise other 
than intoxicating liquors may still be seized and forfeited 
under the provisions of the tariff acts and those of the Re-
vised Statutes ancillary thereto. The forfeiture may be en-
forced even against innocent owners, though the Secretary 
of the Treasury may remit it, upon such terms as he deems 
reasonable, if satisfied that there was neither wilful negli-
gence nor intent to violate the law. R. S. § 3078; Tariff 
Acts of 1922 and 1930, §§ 613, 618. The penalty is at 
times a hard one, but it is imposed by the statute in terms 
too clear to be misread. Beyond all room for question, 
the owner of a vehicle bearing smuggled merchandise runs 
the risk of forfeiture, subject to remission by the grace of 
an administrative officer, where the merchandise is medi-
cine or wheat or drygoods or machinery, subjects of legiti-
mate trade upon payment of the lawful duties. The argu-
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ment for the interveners is that the intention of Congress 
was to make the risk a lighter one where the trade is 
wholly illegitimate, i. e., where the merchandise smuggled 
consists of intoxicating liquors. They tell us that perhaps 
a forfeiture under the tariff acts will be permitted when 
what is laden in the vehicle is partly intoxicating liquor 
and partly something else. Cf. Commercial Credit Co. v. 
United States, 53 F. (2d) 977, 978, 979. They insist, 
however, that the remedy under those acts must be held 
to be excluded when liquor and liquor only is the subject 
matter of the carriage.

Section 26 of the National Prohibition Act (41 Stat. 305, 
315; U. S. C., Title 27, § 40), which is quoted in the mar-
gin,*  is said to lead to that bizarre result. We think its 
purpose is misread when such a meaning is ascribed to it.

* “ When the commissioner, his assistants, inspectors, or any officer 
of the law shall discover any person in the act of transporting in 
violation of the law, intoxicating liquors in any wagon, buggy, auto-
mobile, water or aircraft, or other vehicle, it shall be his duty to seize 
any and all intoxicating liquors found therein being transported con-
trary to law. Whenever intoxicating liquors transported or possessed 
illegally shall be seized by an officer he shall take possession of the 
vehicle and team or automobile, boat, air or water craft, or any other 
conveyance, and shall arrest any person in charge thereof. Such 
officer shall at once proceed against the person arrested under the 
provisions of this title in any court having competent jurisdiction; but 
the said vehicle or conveyance shall be returned to the owner upon 
execution by him of a good and valid bond, with sufficient sureties, 
in a sum double the value of the property, which said bond shall be 
approved by said officer and shall be conditioned to return said 
property to the custody of said officer on the day of trial to abide 
the judgment of the court. The court upon conviction of the person 
so arrested shall order the liquor destroyed, and unless good cause to 
the contrary is shown by the owner, shall order a sale by public 
auction of the property seized, and the officer making the sale, after 
deducting the expenses of keeping the property, the fee for the 
seizure, and the cost of the sale, shall pay all liens, according to their 
priorities, which are established, by intervention or otherwise at said 
hearing or in other proceeding brought for said purpose, as being 
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Section 26 of the National Prohibition Act is not directed 
against smuggling, though the conduct that it does cover 
may be an incident of smuggling. The Eighteenth 
Amendment distinguishes the importation of intoxicating 
liquors into the United States from their transportation 
within, or their exportation from, the United States, just 
as it distinguishes each of these activities from manufac-
ture and from sale. The National Prohibition Act main-
tains the same distinction. Sections 3061 and 3062 of 
the Revised Statutes are aimed at importation from with-
out the United States, and not at transportation within. 
Section 26 of the National Prohibition Act is aimed at 
transportation within, and not at importation from with-
out. We do not mean that the Government may not sep-
arate the transaction into its criminal components, and 
prosecute or forfeit, according to its choice, for the one 
constituent or for the other. Cf. Callahan v. United 
States, supra. It may elect to seize under the prohibition 
act for wrongful transportation (ignoring the preliminary 
or later acts of importation or exportation), and in that 
event the prosecution must proceed on the same basis. 
Cf. Port Gardner Co. v. United States, 272 U. S. 564; 
Commercial Credit Co. v. United States, 276 U. S. 226, 
231; Richbourg Motor Co. n . United States, 281 U. S. 528. 
If the seizure is for transportation only, the owner of the 
vehicle will have whatever protection comes from § 26, 
and may reclaim what has been taken if he has acted in 
good faith. Restitution in such circumstances will be 
granted as of right, and not by an act of grace as it is 
where the seizure has been for evasion of the customs,

bona fide and as having been created without the lienor having any 
notice that the carrying vehicle was being used or was to be used for 
illegal transportation of liquor, and shall pay the balance of the 
proceeds into the Treasury of the United States as miscellaneous re-
ceipts. All liens against property sold under the provisions of this 
section shall be transferred from the property to the proceeds of the 
sale of the property. . . .”
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Neither owner nor offender, however, has the privilege of 
choice between forfeiture upon the footing of illegal trans-
portation and forfeiture upon the footing of a smuggled 
importation. The choice is for the Government.

We are told that this conclusion is inconsistent with 
Richbourg Motor Co. v. United States, supra, where 
seizure under another section of the Revised Statutes 
(§ 3450) was held to be excluded. The section there con-
sidered had no relation to the customs. It had been 
adopted as an internal revenue law many years before the 
National Prohibition Act, at a time when the sale of in-
toxicating liquors for beverage purposes was still a law-
ful business. By its terms there might be a forfeiture of 
a vessel or other means of conveyance which had been 
used to remove goods or commodities with intent to de-
fraud the United States of a tax imposed thereon. This 
provision was held to have been superseded in the circum-
stances there disclosed by the forfeiture provisions in the 
act prohibiting the transportation of intoxicating liquors. 
National Prohibition Act, § 26. We are unwilling to ex-
tend the ruling to a situation like the one at hand. Two 
grounds of distinction mark the limits of extension. The 
first is that in the Richbourg Motor Company case, the 
operator of the automobile was arrested at the time of 
the seizure and arraigned before a United States Commis-
sioner on a charge of illegal transportation of intoxicating 
liquors. There was a clear election to go forward under 
the provisions of the prohibition act, and not under any 
other. Section 26 is explicit in its requirement that the 
officer seizing the vehicle under the authority of that sec-
tion shall at once proceed against the person arrested 
“ under the provisions of this title.” By parity of reason-
ing the court held that when there has been arrest and 
seizure under § 26 because of wrongful transportation, the 
forfeiture of what has been seized must go forward on 
the same footing. Cf. Commercial Credit Co. v. United
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States, 276 U. S. 226, 231; United States v. One Ford 
Coupe, 272 U. S. 321, 325. There is, however, a second 
ground of distinction that is independent of the conduct 
of the officer discovering the offense. It has relation to 
the difference between § 3450 of the Revised Statutes on 
the one hand and §§ 3061 and 3062 on the other in respect 
of the wrong to be redressed. The act of removal from 
one place within the United States to another with intent 
to evade the tax upon spirituous liquors is one more nearly 
identical with that of transportation within the United 
States in violation of the prohibition law than is a wrong-
ful importation in evasion of the customs. The bond of 
integration is closer and more intimate. Cf. United States 
v. American Motor Boat K-1231, 54 F. (2d) 502, 505. 
Removal from one place within the United States to an-
other in order to evade a tax is differentiated from unlaw-
ful transportation by the quality of the intent, and not 
by anything else. Importation is differentiated also by 
the nature of the act.

To refuse to give heed to these distinctions will lead us 
into a morass of practical difficulties as well as doctrinal 
refinements. If forfeiture of a vehicle seized in the course 
of importation must always be under § 26, and not under 
other statutes, then the smuggler arrested at the same 
time must always be prosecuted under the prohibition 
act, and never for the smuggling, since seizure under § 26 
must be followed, as we have seen, by prosecution of the 
arrested person under that title and no other. We can-
not bring ourselves to believe that Congress had in view 
the creation of so great a breach in historic remedies and 
sanctions. Cf. United States v. American Motor Boat 
K-1231, supra. Derangement of a system thus rooted 
in tradition is not to be inferred from a section aimed 
upon its face at transportation within the United States 
and not at importation from without. Cf. Maul v. United 
States, 274 U. S. 501, 508. Repeals by implication are
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not favored (Henderson’s Tobacco, 11 Wall. 652; United 
States v. Tynen, 11 Wall. 88, 92), and least of all where 
inveterate usage forbids the implication. Indeed, the 
breach, if we once allow it, will hardly be confined within 
the ramparts of the acts that regulate the duties upon 
imports. If a forfeiture under the customs laws is for-
bidden where there has been an unlawful importation 
of intoxicating liquors, we shall have difficulty in uphold-
ing a forfeiture where there has been a violation of the 
navigation laws or other cognate statutes. Already the 
net of these complexities has entangled the decisions. Cf. 
The Ruth Mildred, post. p. 67, and General Import & 
Export Co. v. United States, post, p. 70. Courts accepting 
the conclusion that the customs forfeitures are ended in 
respect of intoxicating liquors have been unable to extri-
cate themselves from the conclusion that forfeitures under 
the navigation acts have fallen at the same time. A halt 
must be called before the tangle is so intricate that it 
can no longer be unraveled.

We hold, then, that Richbourg Motor Co. n . United 
States, supra, does not rule the case at hand. The ques-
tion is one as to which the decisions of the other Federal 
courts are almost equally divided. On the one side are 
United States v. One Ford Coupe, 43 F. (2d) 212; United 
States v. One Studebaker, 45 F. (2d) 430; The Ruth 
Mildred, 43 F. (2d) 336; Colon v. Hanlon, 50 F. (2d) 
353; United States v. One Buick Coupe, 54 F. (2d) 800. 
On the other are The Pilot, 43 F. (2d) 491; United States 
v. One Reo Coupe, 46 F. (2d) 815; The Daisy T, 48 F. 
(2d) 370; United States v. James Hayes, 52 F. (2d) 977; 
Maniscalco v. United States, 53 F. (2d) 737; United 
States v. American Motor Boat K-1231, 54 F. (2d) 502. 
The list is not exhaustive. The courts of each group have 
invoked the Willis-Campbell Act (Act of Nov. 23, 1921, 
c. 134, 42 Stat. 222, 223, § 5), but have drawn opposing 
inferences from it. By that act, all laws relating to the
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manufacture, taxation and traffic in intoxicating liquors 
and all penalties for their violation in force when the 
National Prohibition Act was adopted, were continued 
in force except such provisions as are “ directly in con-
flict with the provisions of the National Prohibition Act.” 
See United States v. Stafoff, 260 U. S. 477. The advo-
cates of an implied repeal insist that there is a direct 
conflict between a statute whereby immunity for innocent 
lienors or owners is given as of right and a statute 
whereby immunity is on the footing of an act of grace. To 
this the retort is made by the opponents of repeal that the 
spheres of the two immunities are diverse and that the 
apparent conflict is unreal. Transportation within the 
United States is the sphere of the one, and importation 
from without the sphere of the other.

Of the four questions certified, those numbered two and 
three are adequately answered when we answer question 
number one.

The answer to question four may depend upon circum-
stances imperfectly disclosed in the certificate, and is not 
shown to be necessary. White v. Johnson, 282 U. S. 367.

The second, third and fourth questions are not an-
swered, and the first question is answered “ No.”

Mr . Justice  Stone  took no part in the consideration 
and decision of this case.

UNITED STATES v. COMMERCIAL CREDIT CO., 
INC.

CERTIORARI TO THE CIRCUIT COURT OF APPEALS FOR THE 
FIFTH CIRCUIT.

No. 734. Argued April 15, 1932.—Decided May 2, 1932.

1. Vehicles employed in the unlawful importation of intoxicating 
liquors may be seized and forfeited under the Tariff Act and the 
provisions of the Revised Statutes ancillary thereto. General 
Motors Acceptance Corp. v. United States, ante, p. 49. P. 66.
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2. This extends to vehicles that take up the contraband after it has 
crossed the border and act as implements or links in a continuous 
process of carriage from the foreign country into this one. P. 67.

3. When the two federal courts below are in agreement as to the 
inferences fairly to be gathered from the facts, their findings are 
not to be disturbed unless clearly erroneous. Id.

53 F. (2d) 977, reversed.
46 F. (2d) 171, affirmed.

Certi orari , 285 U. S. 534, to review the reversal of 
a judgment of the District Court forfeiting automobiles 
which had been seized and libeled by the United States 
for breach of the customs laws. The above-named re-
spondent, claiming as bona fide lienor, filed an interven-
ing petition, which was dismissed.

Assistant Attorney General Youngquist, with whom 
Solicitor General Thacher, and Messrs. Arthur W. Hen-
derson, Paul D. Miller, and Carroll P. Lynch were on the 
brief, for the United States.

Mr. Duane R. Dills, with whom Mr. Berthold Muecke, 
Jr., was on the brief, for respondent.

The respondent asks that this Court give effect to the 
express intention of Congress that the rights of innocent 
parties be protected where transportation of intoxicating 
liquor is involved. It is true, that executive clemency 
may remit the forfeiture, but mitigation by grace is not 
the equivalent of statutory immunity. United States V. 
The Sebastopol, 56 F. (2d) 590, s. c., post, p. 70. This 
is so particularly since the decision of the executive is 
not subject to review. U. S. ex rel. Walter E. Heller & 
Co. v. Mellon, 40 F. (2d) 808, 810, cert, den., 281 U. S. 766.

The reason for holding that the mandatory features of 
§ 26 of the Prohibition Act supplant R. S., § 3450, in 
taxation cases, apply equally to R. S. §§ 3061 and 3062, 
in these customs cases. United States v. One Mack Truck, 
4 F. (2d) 923; United States v. Almeida, 9 F. (2d) 15, 
16; United States v. One Ford Coupe, 43 F. (2d) 212, 214.



U. S. v. COMMERCIAL CREDIT CO. 65

63 Argument for Respondent.

The Willis-Campbell Act did not re-enact R. S. §§ 3061 
and 3062, because they are in direct conflict with the pro-
visions of the National Prohibition Act relative to trans-
portation in customs cases in that they provide for ab-
solute forfeiture of the rights of the innocent, while the 
National Prohibition Act protects the innocent. United 
States v. One Packard Truck, 284 Fed. 394; United States 
v. One Studebaker, 45 F. (2d) 430; United States v. One 
Ford Coupe, 43 F. (2d) 212. Transportation is neces-
sarily involved in importation, just as much as conceal-
ment was involved in the transportation in the Richbourg 
case. Cf. Port Gardner Investment Co. v. United States, 
272 U. S. 564; Commercial Credit Co. v. United States, 
276 U. S. 226; Richbourg Motor Co. v. United States, 
281 U. S. 528; United States v. One Ford Coupe, 272 
U. S. 321.

None of the vehicles in the cases at bar was used in 
the “ importation ” of liquor. They were all used in 
the transportation of liquor within the boundaries of 
the United States after the importation had been com-
pleted. To this extent, the vehicles in this case are dis-
tinguished from the vehicles involved in General Motors 
Accept. Corp. v. United States, ante, p. 49. See also Na-
tional Bond & Inv. Co. v. United States, 8 F. (2d) 942.

If the substantive offense is importation and the cus-
toms laws are available to the Government, then forfei-
ture might be had under those laws; if the substantive 
offense is concealment with intent to defraud the Govern-
ment of a tax, then forfeiture might be had under § 3450. 
United States n . One Ford Coupe, supra. But if the domi-
nating enterprise is transportation, then forfeiture must 
be under § 26 of the National Prohibition Act. Commer-
cial Credit Co. v. United States, supra; Richbourg Motor 
Co. v. United States, supra; United States v. One Reo 
Coupe, 46 F. (2d) 815; United States v. One Buick Coupe, 
54 F. (2d) 800, 802.

144844°—32-----5
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Mr . Justice  Cardozo  delivered the opinion of the 
Court.

Three motor cars were seized by a customs officer of the 
United States in Texas near the Mexican border on a 
charge that they were employed in the unlawful importa-
tion of intoxicating liquors.

Following the seizure, the Government filed a libel of 
information against the automobiles so employed under 
§§ 3061 and 3062 of the Revised Statutes (19 U. S. Code, 
§§ 482 and 483) and prayed for a decree of forfeiture.

Thereupon, the Commercial Credit Company, Inc., the 
holder of a chattel mortgage, filed an intervening petition 
alleging that its lien had been created in good faith ; that 
it was innocent of any participation in the wrongful use 
of the cars; and that by force of § 26 of the National Pro-
hibition Act it should have an award of the possession. 
The District Court dismissed the intervening claim and 
adjudged a forfeiture, holding that §§ 3061 and 3062 of 
the Revised Statutes were unrepealed by § 26 of the Na-
tional Prohibition Act and permitted the forfeiture of 
articles illegally employed in the importation of intoxi-
cating liquors, 46 F. (2d) 171. The Circuit Court of 
Appeals reversed the decree and dismissed the libels, hold-
ing that § 26 of the National Prohibition Act had super-
seded other remedies, 53 F. (2d) 977. A writ of certiorari 
has brought the case here.

Our judgment handed down herewith in General Motors 
Acceptance Corp. n . United States, ante, p. 49, sustains the 
position of the Government that vehicles employed in the 
unlawful importation of intoxicating liquors may be 
seized under the Tariff Act and the provisions of the Re-
vised Statutes ancillary thereto. All that remains is to 
determine whether these vehicles were so employed. The 
cars subjected to forfeiture in No. 574 were the same that 
had brought the contraband merchandise from beyond
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the Mexican border. The cars libeled in this proceeding 
were laden with the liquors, for all that the evidence 
shows, on this side of the border line.

The difference is not one that exacts differing relief. 
The circumstantial evidence justifies a finding that the 
cars, wherever laden, were implements or links in a con-
tinuous process of carriage from Mexico into Texas. 
This was unlawful importation as well as unlawful trans-
portation. The two courts below are in agreement as to 
the inferences fairly to be gathered from the facts, and 
their findings are not to be disturbed unless clearly er-
roneous. Washington Securities Co. v. United States, 
234 U. S. 76, 78; Texas N. 0. R. Co. v. Brotherhood of 
Railway Clerks, 281 U. S. 548, 558.

The decree of the Circuit Court of Appeals should be 
reversed and that of the District Court affirmed.

Reversed.
Mr . Just ice  Stone  took no part in the consideration 

and decision of this case.

UNITED STATES v. THE RUTH MILDRED.

CERTIORARI TO THE CIRCUIT COURT OF APPEALS FOR THE 
SECOND CIRCUIT.

No. 795. Argued April 15, 1932—Decided May 2, 1932.

1. Revised Statutes, § 4377, which provides that any licensed vessel 
employed in any other trade than that for which she is licensed 
shall be forfeited, applies to a vessel licensed only for the fishing 
trade which carries a cargo of intoxicating liquors. P. 68.

2. Forfeiture under Rev. Stats., § 4377, is strictly in rem and (unlike 
forfeiture under § 26 of the National Prohibition Act) is not 
dependent upon a preliminary adjudication of personal guilt. P. 69.

56 F. (2d) 590, reversed.

Certiorari , 285 U. S. 534, to review the affirmance of a 
judgment of the District Court dismissing a libel brought 
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by the United States to forfeit a vessel for breach of 
the navigation laws. Cf. the last two preceding cases.

Assistant Attorney General Young quist, with whom 
Solicitor General Thacher, and Messrs. Arthur W. Hender-
son and Paul D. Miller were on the brief, for the United 
States.

Mr. Milton R. Kroopj, with whom Mr. Louis Halle was 
on the brief, for respondent.

Mr . Justi ce  Cardozo  delivered the opinion of the 
Court.

The schooner “ Ruth Mildred ” was licensed to engage 
in the cod and mackerel fisheries. On March 1, 1928, she 
was observed by the Coast Guard in Long Island Sound 
headed for New York. She was trailed by a patrol boat 
till she docked in the East River. The master admitted 
to the customs officers that his vessel was carrying intoxi-
cating liquors, and upon the search that followed a stock 
of liquors was discovered. A libel of information was 
thereafter filed against the vessel praying a decree of for-
feiture for breach of the navigation laws (R. S. § 4377; 
U. S. Code, Title 46, § 325) in carrying on a business not 
permitted by the license. The master intervened in the 
suit, and pleaded that the remedy under § 26 of the Na-
tional Prohibition Act was exclusive of any other. The 
District Court, upholding that defense, dismissed the libel, 
47 F. (2d) 336, and the Circuit Court of Appeals affirmed, 
56 F. (2d) 590. The case is here on a writ of certiorari 
granted on the petition of the Government.

Our decision in General Motors Acceptance Corp. n . 
United States, ante, p. 49, would require a reversal of 
this judgment if the vessel had been seized for unlawful 
importation in violation of the tariff act. Even more



U. S. v. THE RUTH MILDRED. 69

67 Opinion of the Court.

plainly that result must follow where the basis of the 
seizure is a breach of the navigation acts growing 
out of a departure by the vessel from the conditions 
of her license. Contrast with the decision below the de-
cision of the same court in United States v. American 
Motor Boat K-1231, 54 F. (2d) 502. By § 4377 of the 
Revised Statutes (U. S. Code, Title 46, § 325) : “ When-
ever any licensed vessel ... is employed in any other 
trade than that for which she is licensed, . . . such vessel 
with her tackle, apparel, and furniture, and the cargo 
found on board her, shall be forfeited.” The “ Ruth 
Mildred ” was licensed for the fishing trade and not for 
any other. She would have been subject to forfeiture if 
her cargo had been wheat or silk or sugar. In a suit under 
this statute, her guilt was not affected, was neither en-
larged nor diminished, by the fact that the cargo happened 
to be one of intoxicating liquors. The Government made 
out a case of forfeiture when there was proof that the 
cargo was something other than fish. Forfeiture under 
§ 26 of the National Prohibition Act is one of the conse-
quences of a successful criminal prosecution of a personal 
offender, and is ancillary thereto. Forfeiture under the 
Revised Statutes, § 4377, for breach of the navigation 
laws, is strictly in rem, and is not dependent upon a pre-
liminary adjudication of personal guilt. United States v. 
Stowell, 133 U. S. 1, 16, 17. In brief, the basis of the 
charge of guilt directed against this vessel is not a breach 
of the National Prohibition Act nor any movement of 
transportation, lawful or unlawful. It is the act of en-
gaging in a business other than the fishing trade in 
contravention of a license.

The decree should be reversed and the cause remanded 
for further proceedings in conformity with this opinion.

Reversed.
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GENERAL IMPORT & EXPORT CO., INC. v. 
UNITED STATES.

CERTIORARI TO THE CIRCUIT COURT OF APPEALS FOR THE 
SECOND CIRCUIT.

No. 811. Argued April 15, 1932.—Decided May 2, 1932.

A vessel seized in territorial waters while carrying an unmanifested 
cargo of intoxicating liquors may be libeled under the Tariff Act 
of 1922, §§ 584 and 594, (19 U. S. C., §§ 486, 498) to enforce the 
money penalties thereby imposed upon the master and charged 
upon the vessel for his misconduct in not producing a manifest and 
in carrying cargo not described in a manifest. Section 26 of the 
National Prohibition Act does not prevent. General Motors 
Acceptance Corp. v. United States, ante, p. 49; United States v. 
The Ruth Mildred, ante, p. 67. P. 73.

56 F. (2d) 590, affirmed.

Certior ari , 285 U. S. 534, to review the reversal of a 
decree, 47 F. (2d) 336, dismissing a libel to enforce liens 
on a vessel.

Mr. Milton R. Kroopj, with whom Mr. Louis Halle 
was on the brief, for petitioner.

Section 26, Title II, of the National Prohibition Act 
is the exclusive statute under which the United States 
may proceed against the vessel. Richbourg Motor Co. v. 
United States, 281 U. S. 528.

Paragraph 813 of Schedule 8 does not refer to intoxi-
cating liquors for beverage purposes, or if it does, it can 
only refer to such as may be imported consistently with 
the Prohibition Act. It can not afford a basis for invok-
ing §§ 584 and 594 of the Tariff Act of 1922.

In the presence of the specific legislation in the Tariff 
Act as to what merchandise is prohibited, it is significant 
that intoxicating liquor for beverage purposes is nowhere 
included. Nor does it include those articles and liquors
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which are enumerated in Schedule 8, for obviously that 
schedule refers to merchandise capable of importation.

Paragraph 813 of Schedule 8, being part of the Tariff 
Act, could not recognize the importation of intoxicating 
liquors for beverage purposes contrary to the Eighteenth 
Amendment. United States v. Katz, 271 U. S. 354.

The master of a vessel actually within the territorial 
limits of the United States, and on which intoxicating 
liquors are being imported, is amenable to prosecution 
under the National Prohibition Act; the vessel subject 
to seizure under § 26 of the National Prohibition Act; 
and the cargo forfeitable by virtue of Paragraph 813 of 
Schedule 8.

Strictly speaking, § 26 of the Prohibition Act is not a 
forfeiture statute. It does not declare forfeit the res al-
though all the proceedings under it are directed to that 
end. The vehicle is ordered sold, but the rights of innocent 
lienors and owners are saved. Only to the extent of guilty 
interests is the res penalized. Nor is the guilt of the per-
son in charge transferable to the res. In such respect, 
§ 26 is a penalty statute in the same sense as the Tariff 
Act, § 594, with the obvious and vital difference that inno-
cence provides a defense.

The court below in United States v. One Mack Truck, 
4 F. (2d) 923, reached a conclusion irreconcilable with the 
one in this case.

The weight of authority is with the District Court. 
United States v. One Ford Coupe, 43 F. (2d) 212; United 
States v. One Studebaker, 45 F. (2d) 430; Colon v. Han-
lon, 50 F. (2d) 353; Corriveau v. United States, 53 F. (2d) 
735. See also United States v. Ryan, 284 U. S. 167.

Assistant Attorney General Youngquist, with whom 
Solicitor General Thacker, and Messrs. Arthur W. Hen-
derson and Paul D. Miller were on the brief, for the 
United States.
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There is no direct conflict between a forfeiture statute 
and a penalty statute. The two are different in theory 
and distinguishable in effect. It would be carrying the 
doctrine of implied repeal beyond reasonable bounds to 
hold that two statutes so essentially different could be in 
direct conflict. It is only by accident in this case that 
the penalty was so great as to exhaust the entire value of 
the vessel and result in her forfeiture.

In forfeiture proceedings the law operates upon the title 
to the property. In a penalty suit the property is merely 
security to insure the payment of a money penalty.

Evidence necessary to support the one proceeding is 
essentially different from that required in the other. Be-
cause of these differences a conflict can not exist. Carter 
v. McClaughry, 183 U. S. 365; Burton v. United States, 
202 U. S. 344; Gavieres v. United States, 220 U. S. 338; 
Morgan v. Devine, 237 U. S. 632.

Mr . Justice  Cardozo  delivered the opinion of the 
Court.

The steamship “ Sebastopol ” was seized by Coast 
Guard Officers in the harbor of New York while carrying 
an unmanifested cargo of intoxicating liquors. The mas-
ter of the vessel did not produce a manifest for the cargo 
when a manifest was demanded by the boarding officer. 
Thereafter a libel of information was filed by the Gov-
ernment under §§ 584 and 594 of the Tariff Act of 1922 
(Act of Sept. 21, 1922, c. 356, 42 Stat. 858, 980, 982; 19 
U. S. C., §§ 486, 498) for the enforcement of two liens, 
one of $500 for failing to produce a manifest and another 
for an amount equal to the value of the cargo for having 
on board merchandise not described in the manifest.

The District Court dismissed the libel on the ground 
that § 26 of the National Prohibition Act had established 
a system of forfeiture exclusive of any other. 47 F. (2d) 
336. The Circuit Court of Appeals advanced the view
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that the suit was not strictly one for the forfeiture of the 
vessel, but one for the enforcement of money penalties 
charged upon the vessel by reason of the misconduct of 
the master. On this ground it distinguished its own deci-
sion in the case of the Ruth Mildred, announced at the 
same time, and gave judgment for the Government.

For that reason as well as for the broader reasons stated 
in General Motors Acceptance Corp. v. United States, 
ante, p. 49, and United States v. The Ruth Mildred, ante, 
p. 67, the decree will be affirmed.

Affirmed.

NIXON v. CONDON et  al .

CERTIORARI TO THE CIRCUIT COURT OF APPEALS FOR THE 
FIFTH CIRCUIT.

No. 265. Argued January 7, 1932. Reargued March 15, 1932.— 
Decided May 2, 1932.

A statute of Texas provided: “ every political party in the State 
through its State Executive Committee shall have the power to 
prescribe the qualifications of its own members and shall in its 
own way determine who shall be qualified to vote or otherwise par-
ticipate in such political party . . .” Acting under this statute, 
and not under any authorization from the convention of their party, 
the Executive Committee of the Democratic Party in Texas adopted 
a resolution that only white Democrats should participate in the 
primary elections, thereby excluding negroes. Held:

1. Whatever inherent power a state political party has to deter-
mine the qualifications of its members resides in the party conven-
tion and not in any committee. P. 84.

2. The power exercised by the Executive Committee in this 
instance was not the power of the party as a voluntary organiza-
tion but came from the statute. P. 85.

3. The committee’s action was therefore state action within the 
meaning of the Fourteenth Amendment. P. 88.

4. The resulting discrimination violates that Amendment. P 89.
5. Whether in given circumstances parties or their committees 

are agencies of government within the Fourteenth or the Fifteenth
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Amendment is a question which this Court must determine for 
itself. P. 88.
49 F. (2d) 1012, reversed.

Certi orar i, 284 U. S. 601, to review the affirmance of 
a judgment dismissing the complaint, 34 F. (2d) 464, in 
an action for damages against judges of a primary election 
who refused to allow the plaintiff to vote.

Messrs. James Marshall and Nathan R. Margold, with 
whom Messrs. Arthur B. Spingarn, and Fred C. Knollen- 
berg were on the brief, for petitioner.

The power of respondents to deny petitioner’s right to 
vote at the primary election was derived from the resolu-
tion of the State Democratic Executive Committee 
adopted pursuant to authority granted by c. 67 of the 
Laws of 1927. Both the statute and the resolution 
adopted thereunder violated the Fourteenth Amendment 
because they authorized and worked a classification based 
on color.

If the Democratic Legislature of Texas could not con-
stitutionally forbid negroes to vote at primaries in view 
of the decision of this Court in Nixon v. Herndon, ‘Z73 
U. S. 536, it could nevertheless with a feeling of assurance 
entrust to the Democratic State Committee power to en-
act such prohibition and achieve the same end.

That it was the legislative intention to accomplish this 
purpose and to evade and nullify that decision appears 
from the face of the enactment. The statute expressly 
indicates that the new Art. 3107 was being substituted for 
the one held unconstitutional, in order to take care of 
the “emergency” created by the decision in Nixon v. 
Herndon. What could this emergency be if not that 
negroes would be able to vote at the next primary elec-
tion unless some new method were devised to exclude 
them? By providing that the Executive Committee 
“shall in its own way determine who shall be qualified to



NIXON v. CONDON. 75

73 Argument for Petitioner.

vote,” the Act plainly delegated authority to the com-
mittee to determine among other things that only white 
Democrats should be entitled to vote. Qui facit per 
alium facit per se.

Inherent power in the political party to prescribe the 
qualifications of its own members and those entitled to 
vote at party primary elections was necessarily super-
seded by this statute.

The new statute did not purport to withdraw legisla-
tive sovereignty but merely to substitute a new provision 
in place of the one declared unconstitutional.

Decisions of the Texas courts demonstrate that the 
party in Texas and its executive committee had ceased 
to have any inherent power to prescribe qualifications of 
voters at Democratic primary elections long before the 
resolution here in question was adopted. Briscoe v. Boyle, 
286 S. W. 275; Love v. Wilcox, 119 Tex. 256; 28 S. W. 
(2d) 515.

Whether this be regarded as the creation of a new 
power or the recognition and restoration of an old one, 
the existence of the power itself would be necessarily and 
wholly dependent upon the force of the statute and hence 
would be a statutory power, not an inherent one.

Moreover, there is no reason why a legislative “ recog-
nition,” even of an existing inherent power, should not 
turn the inherent power into a statutory one. Clancy v. 
Clough, 30 S. W. (2d) 569; Love v. Taylor, 8 S. W. (2d) 
795; Friberg v. Scurry, 33 S. W. (2d) 762.

The Texas cases, with one exception, all confirm our 
contention that the party executive committees are 
agencies of the State, subject to legislative control and 
endowed with powers by the Legislature. The excep-
tion is White v. Lubbock, 30 S. W. (2d) 72, where the 
court held that the party had inherent power to exclude 
negroes from voting. It was recognized by this Court in 
the Home Telephone & Telegraph case, 227 U. S. 278,
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that the local conception of what amounts to state action 
may differ from the national conception of it. So here the 
holding of the state court that political parties have in-
herent power to exclude negroes from primary elections, 
and in so acting were not exercising state powers, is not 
binding upon this Court.

Even if the Executive Committee exceeded the powers 
delegated to it by the Legislature, its action, though ultra 
vires, constituted state action in violation of the Four-
teenth Amendment, because it authorized and worked a 
classification based on color. Home Tel. & Tel. Co. 
v. Los Angeles, 227 U. S. 278; Raymond v. Chicago Trac-
tion Co., 207 U. S. 20; Fidelity & Deposit Co. v. Tafoya, 
270 U. S. 426. Cf. Yick Wo v. Hopkins, 118 U. S. 356.

Although the primary machinery was originally the pri-
vate affair of the party, it has become absorbed by the 
State, which has exercised its sovereignty over primary 
elections with the “ rules and regulations laid down in 
minute and cumbersome detail.” Briscoe v. Boyle, 286 
S. W. 275; Primary Elections, Merriam & Overacker, 1928 
ed., p. 140; 23 Mich. L. Rev. 279; Bliley v. West, 42 F. 
(2d) 101; s’ c., 33 F. (2d) 177; Commonwealth v. Will-
cox, 111 Va. 849, 859; Love v. Wilcox, 119 Tex. 256; 28 
S. W. (2d) 515; Clancy v. Clough, 30 S. W. (2d) 569.

Those cases hold that the party committees are so much 
controlled by state authority that they are without power 
to vary on their own initiative the qualifications prescribed 
for voters, candidates or committee members.

The State can not perform by an agency an act which 
it could not accomplish in its own name. Williams n . 
Bruffy, 96 U. S. 176; Ford v. Surget, 97 U. S. 594; King 
Mfg. Co. v. Augusta, 277 U. S. 100; Home Tel. & Tel. Co. 
v. Los Angeles, 227 U. S. 278; Standard Scale Co. v. Far-
rell, 249 U. S. 571.

Respondents by reason of their office as judges of elec-
tion derived their power to deny the petitioner the right
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to vote at the primary election from the statutes of the 
State. In applying that power to a state purpose in such 
a way as to work a color classification they violated the 
Fourteenth Amendment, irrespective of c. 67 of the Laws 
of 1927 and the resolution of the Democratic State Execu-
tive Committee.

The time, place and manner of holding primary elec-
tions, as well as of determining and contesting the results 
thereof, are comprehensively and minutely prescribed by 
statutory provisions. Among these provisions are the 
ones which provide for the appointment of judges of elec-
tion and prescribe their functions, powers and duties.

A vote at a primary is a vote within the intendment of 
the Fifteenth Amendment. Section 31, Title 8, U. S. C., 
evidences a contemporaneous interpretation of the Fif-
teenth Amendment applying the right to vote to “ any 
election.” The word “vote” is used throughout the 
Texas election laws in its usual sense, with no distinction 
between primary and general elections.

The whole tenor of the primary laws of Texas is to pro-
tect the expression of the will of the people in nominating 
candidates. Love v. Wilcox, supra. The primary in-
volves the initial and, in Texas, the determinative choice 
of the officers of the government.

If it were true that the right to vote guaranteed by the 
Fifteenth Amendment did not extend to primary elec-
tions, then the same would be true of the Nineteenth 
Amendment, which in identical words guarantees the right 
to vote without regard to sex. The Fifteenth Amend-
ment has frequently been held to be self-executing. Neal 
v. Delaware, 103 U. S. 370, 389; Ex parte Yarbrough, 110 
U. S. 651, 665. And even were it not self-executing, § 31, 
Title 8, of the United States Code expresses in statutory 
form what the Amendment contemplated.

Distinguishing: Newberry v. United States, 256 U. S. 
232; Koy v. Schneider, 110 Tex. 369. Cf. Ashford v.



78 OCTOBER TERM, 1931.

Argument for Petitioner. 286 U.S.

Goodwin, 103 Tex. 491, and Anderson v. Ash, 62 Tex. Civ. 
App. 262.

Even if the refusal to permit the petitioner to vote at 
the primary election was not a denial of his right to vote, 
because he could still express his will at the general elec-
tion, nevertheless his right to vote would have been 
abridged.

In States such as Texas, where the primary election 
is in a real sense the only true election, the vote at 
the final election is merely a formal flourish. The courts 
of Texas have taken judicial notice of the fact that for 
all practical purposes, and certainly in so far as state 
elections are concerned, there is only one political party, 
and that the real political battles of the State are not 
those held at the final election, but those waged for nomi-
nation at the Democratic primaries. Moore v. Meharg, 
287 S. W. 670; 23 Mich. L. Rev. 279. Cf. Newberry v. 
United States, 256 U. S. 232, 266-7; Merriam, Primary 
Elections, 1908 ed., pp. 83-85; Koy v. Schneider, 110 
Tex. 369.

Under the statutes as they existed prior to the adoption 
of c. 67 of the Laws of 1927, there was no inherent power 
in the party to exclude the petitioner from the primaries. 
The power to do so was solely derived from c. 67 of the 
Laws of 1927.

Even prior to the Act of 1923 the State had defined 
party powers and who might vote in party primaries. In 
consequence, the limitation contained in c. 67 of the Laws 
of 1927 was not a limitation upon inherent powers al-
ready existing in parties, but was a limitation necessitated 
by the grant to the Executive Committee of the power 
to determine party membership.

The election laws define and limit in meticulous detail 
the principal functions of political parties. This exercise 
of sovereignty has deprived the parties of their inde-
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pendence of action. Parties have, in their relation to 
primary and other elections, only such powers, duties 
and privileges, as the statutes give them.

Mr. Ben R. Howell, with whom Mr. Thornton Hardie 
was on the brief, for respondents.

The Fourteenth and Fifteenth Amendments are a limi-
tation only upon the power of a State, and do not affect 
private individuals or private associations of individuals. 
Citing the Slaughterhouse Cases, 16 Wall. 36, and a multi-
tude of others.

The action of the Executive Committee in excluding 
petitioner from voting at a primary was not an action 
of the State.

A political party has the inherent right to determine 
the qualifications of its own members.

No one can question the right of men to organize a 
party of men and exclude women from its ranks; no one 
can question the right of women to organize a party of 
women and exclude men from its ranks; no one can ques-
tion the right of a group of individuals to organize a po-
litical party with its membership based on stature, color 
of the hair or color of the skin. It seems to be conceded in 
petitioner’s brief that the Democratic party, prior to 
1923 when Art. 3093-A (the statute involved in Nixon v. 
Herndon, 273 U. S. 536) was passed by the Texas Legis-
lature, had the right to exclude the negro from member-
ship in that party.

The Texas Supreme Court has drawn a clear distinc-
tion between the State and a political party, and has de-
fined a political party. Waples v. Marrast, 108 Tex. 5; 
184 S. W. 180; Koy v. Schneider, 110 Tex. 369; 218 S. W. 
480 ; 221 S. W. 880; Cunningham n . McDermott, 277 S. 
W. 218; Winnett v. Adams, 71 Neb. 917; 99 N. W. 681; 
State v. Kanawha County, 78 W. Va. 168; 88 S. E. 662;
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Stephenson v. Board of Electors, 118 Mich. 396; 76 N. W. 
914; Phillips v. Gallagher, 73 Minn. 528; 76 N. W. 285; 
Kearns v. Hawley, 188 Pa. 116; 41 Atl. 273; Grigsby n . 
Harris, 27 F. (2d) 942.

The statute enacted in 1923, declared unconstitutional 
in Nixon v. Herndon, supra, was void and did not operate 
to diminish the power already possessed by the party to 
determine the qualifications of its own members.

By enacting c. 67 of the Laws of 1927 the legislature 
merely withdrew the State from an attempted unlawful 
interference with the right of the party to determine the 
qualifications of its members. The legislature thus recog-
nized a power which had long existed in the party to de-
termine its membership and did not delegate such power 
to the party.

Every court which has passed upon the statute in ques-
tion has construed it to be a withdrawal by the State and 
a recognition of the party’s rights by the State. Nixon 
v. Condon, 34 F. (2d) 464; s.c., 49 F. (2d) 1012; Love v. 
Wilcox, 119 Tex. 256; 28 S. W. (2d) 515; White v. Lub-
bock, 30 S. W. (2d) 72; Grigsby v. Harris, 27 F. (2d) 972.

The Fifteenth Amendment, like the Fourteenth, is lim-
ited to action by a State. Respondents, as judges in the 
primary, were not officers of the State, and their action in 
denying petitioner a vote was not state action.

The record shows that the judges are selected and paid 
by the party. It is true that their duties are regulated 
in many details by the statutes. But regulation to in-
sure fair primaries does not mean that the party officers 
become state officers.

The primary involved was not an election of the people 
within the meaning of § 31, Title 8, U. S. C. A party 
nomination is not “ an election of the people,” but is 
merely the choosing of a candidate by that party, and con-
sequently petitioner fails to show jurisdiction under this 
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section or to state any cause of action against respondents 
under the statute.

Messrs. J. Alston Atkins, Carter W. Wesley, and J. M. 
Nabrit, Jr., by leave of Court, filed a brief as amici curiae.

Mr . Justi ce  Cardozo  delivered the opinion of the 
Court.

The petitioner, a Negro, has brought this action against 
judges of election in Texas to recover damages for their 
refusal by reason of his race or color to permit him to cast 
his vote at a primary election.

This is not the first time that he has found it necessary 
to invoke the jurisdiction of the federal courts in vindica-
tion of privileges secured to him by the Federal 
Constitution.

In Nixon v. Herndon, 273 U. S. 536, decided at the 
October Term, 1926, this court had before it a statute of 
the State of Texas (Article 3093a, Revised Civil Statutes, 
afterwards numbered 3107) whereby the legislature had 
said that “ in no event shall a negro be eligible to partici-
pate in a democratic party primary election [held in that 
State],” and that “ should a negro vote in a democratic 
primary election, the ballot shall be void,” and election 
officials were directed to throw it out. While the man-
date was in force, the Negro was shut out from a share 
in primary elections, not in obedience to the will of the 
party speaking through the party organs, but by the 
command of the State itself, speaking by the voice of its 
chosen representatives. At the suit of this petitioner, 
the statute was adjudged void as an infringement of his 
rights and liberties under the Constitution of the United 
States.

Promptly after the announcement of that decision, the 
legislature of Texas enacted a new statute (L. 1927, c. 67) 

144844°—32------ 6
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repealing the article condemned by this court; declaring 
that the effect of the decision was to create an emergency 
with a need for immediate action; and substituting for 
the article so repealed another bearing the same number. 
By the article thus substituted, “ every political party in 
this State through its State Executive Committee shall 
have the power to prescribe the qualifications of its own 
members and shall in its own way determine who shall 
be qualified to vote or otherwise participate in such polit-
ical party; provided that no person shall ever be denied 
the right to participate in a primary in this State because 
of former political views or affiliations or because of 
membership or non-membership in organizations other 
than the political party.”

Acting under the new statute, the State Executive Com-
mittee of the Democratic party adopted a resolution “ that 
all white democrats who are qualified under the constitu-
tion and laws of Texas and who subscribe to the statutory 
pledge provided in Article 3110, Revised Civil Statutes 
of Texas, and none other, be allowed to participate in the 
primary elections to be held July 28, 1928, and August 
25, 1928,” and the chairman and secretary were directed 
to forward copies of the resolution to the committees in 
the several counties.

On July 28, 1928, the petitioner, a citizen of the United 
States, and qualified to vote unless disqualified by the 
foregoing resolution, presented himself at the polls and 
requested that he be furnished with a ballot. The re-
spondents, the judges of election, declined to furnish the 
ballot or to permit the vote on the ground that the peti-
tioner was a Negro and that by force of the resolution of 
the Executive Committee only white Democrats were 
allowed to be voters at the Democratic primary. The 
refusal was followed by this action for damages. In the 
District Court there was a judgment of dismissal, 34 F.
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(2d) 464, which was affirmed by the Circuit Court of 
Appeals for the Fifth Circuit, 49 F. (2d) 1012. A writ of 
certiorari brings the cause here.

Barred from voting at a primary the petitioner has 
been, and this for the sole reason that his color is not 
white. The result for him is no different from what it was 
when his cause was here before. The argument for the 
respondents is, however, that identity of result has been 
attained through essential diversity of method. We are 
reminded that the Fourteenth Amendment is a restraint 
upon the States and not upon private persons unconnected 
with a State. United States v. Cruikshank, 92 U. S. 542; 
Strauder v. West Virginia, 100 U. S. 303; Ex parte Vir-
ginia, 100 U. S. 339, 346; James v. Bowman, 190 U. S. 
127, 136. This line of demarcation drawn, we are told 
that a political party is merely a voluntary association; 
that it has inherent power like voluntary associations 
generally to determine its own membership; that the new 
article of the statute, adopted in place of the mandatory 
article of exclusion condemned by this court, has no other 
effect than to restore to the members of the party the 
power that would have been theirs if the lawmakers had 
been silent; and that qualifications thus established are 
as far aloof from the impact of constitutional restraint as 
those for membership in a golf club or for admission to a 
Masonic lodge.

Whether a political party in Texas has inherent power 
today without restraint by any law to determine its own 
membership, we are not required at this time either to 
affirm or to deny. The argument for the petitioner is 
that quite apart from the article in controversy, there 
are other provisions of the Election Law whereby the 
privilege of unfettered choice has been withdrawn or 
abridged (citing, e. g., Articles 2955, 2975, 3100, 3104, 
3105, 3110, 3121, Revised Civil Laws); that nomination
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at a primary is in many circumstances required by the 
statute if nomination is to be made at all (Article 3101); 
that parties and their representatives have become the 
custodians of official power (Article 3105); and that if 
heed is to be given to the realities of political life, they 
are now agencies of the State, the instruments by which 
government becomes a living thing. In that view, so 
runs the argument, a party is still free to define for itself 
the political tenets of its members, but to those who pro-
fess its tenets there may be no denial of its privileges.

A narrower base will serve for our judgment in the 
cause at hand. Whether the effect of Texas legislation 
has been to work so complete a transformation of the 
concept of a political party as a voluntary association, we 
do not now decide. Nothing in this opinion is to be taken 
as carrying with it an intimation that the court is ready 
or unready to follow the petitioner so far. As to that, 
decision must be postponed until decision becomes neces-
sary. Whatever our conclusion might be if the statute 
had remitted to the party the untrammeled power to 
prescribe the qualifications of its members, nothing of 
the kind was done. Instead, the statute lodged the power 
in a committee, which excluded the petitioner and others 
of his race, not by virtue of any authority delegated by 
the party, but by virtue of an authority originating or 
supposed to originate in the mandate of the law.

We recall at this point the wording of the statute in-
voked by the respondents. “ Every political party in this 
State through its State Executive Committee shall have 
the power to prescribe the qualifications of its own mem-
bers and shall in its own way determine who shall be 
qualified to vote or otherwise participate in such political 
party.” Whatever inherent power a State political party 
has to determine the content of its membership resides in 
the State convention. Bryce, Modem Democracies, vol.
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2, p. 40. There platforms of principles are announced 
and the tests of party allegiance made known to the world. 
What is true in that regard of parties generally, is true 
more particularly in Texas, where the statute is explicit 
in committing to the State convention the formulation of 
the party faith (Article 3139). The State Executive 
Committee, if it is the sovereign organ of the party, is 
not such by virtue of any powers inherent in its being. 
It is, as its name imports, a committee and nothing more, 
a committee to be chosen by the convention and to con-
sist of a chairman and thirty-one members, one from each 
senatorial district of the State (Article 3139). To this 
committee the statute here in controversy has attempted 
to confide authority to determine of its own motion the 
requisites of party membership and in so doing to speak 
for the party as a whole. Never has the State convention 
made declaration of a will to bar Negroes of the State 
from admission to the party ranks. Counsel for the 
respondents so conceded upon the hearing in this court. 
Whatever power of exclusion has been exercised by the 
members of the committee has come to them, therefore, 
not as the delegates of the party, but as the delegates of 
the State. Indeed, adherence to the statute leads to the 
conclusion that a resolution once adopted by the commit-
tee must continue to be binding upon the judges of elec-
tion though the party in convention may have sought to 
override it, unless the committee, yielding to the moral 
force of numbers, shall revoke its earlier action and obey 
the party will. Power so intrenched is statutory, not 
inherent. If the State had not conferred it, there would 
be hardly color of right to give a basis for its exercise.

Our conclusion in that regard is not affected by what 
was ruled by the Supreme Court of Texas in Love v. 
Wilcox, 119 Tex. 256 ; 28 S. W. (2d) 515, or by the Court 
of Civil Appeals in White v. Lubbock, 30 S. W. (2d) 722.
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The ruling in the first case was directed to the validity 
of the provision whereby neither the party nor the com-
mittee is to be permitted to make former political affili-
ations the test of party regularity. There were general 
observations in the opinion as to the functions of parties 
and committees. They do not constitute the decision. 
The decision was merely this, that “ the committee 
whether viewed as an agency of the State or as a mere 
agency of the party is not authorized to take any action 
which is forbidden by an express and valid statute.” The 
ruling in the second case, which does not come from the 
highest court of the State, upholds the constitutionality of 
§ 3107 as amended in 1927, and speaks of the exercise 
of the inherent powers of the party by the act of its 
proper officers. There is nothing to show, however, that 
the mind of the court was directed to the point that the 
members of a committee would not have been the proper 
officers to exercise the inherent powers of the party if 
the statute had not attempted to clothe them with that 
quality. The management of the affairs of a group already 
associated together as members of a party is obviously 
a very different function from that of determining who 
the members of the group shall be. If another view were 
to be accepted, a committee might rule out of the party 
a faction distasteful to itself, and exclude the very men 
who had helped to bring it into existence. In any event, 
the Supreme Court of Texas has not yet spoken on the 
subject with clearness or finality, and nothing in its pro-
nouncements brings us to the belief that in the absence 
of a statute or other express grant it would recognize a 
mere committee as invested with all the powers of the 
party assembled in convention. Indeed, its latest decision 
dealing with any aspect of the statute here in controversy, 
a decision handed down on April 21, 1932 (Love v. Buck-
ner, 49 S. W. (2d) 425), describes the statute as con-
stituting “ a grant of power ” to the State Executive Com-
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mittee to determine who shall participate in the primary 
elections.*  What was questioned in that case was the 
validity of a pledge exacted from the voters that it was 
their bona fide purpose to support the party nominees. 
The court in upholding the exaction found a basis for 
its ruling in another article of the Civil Statutes (Art. 
3167), in an article of the Penal Code (Art. 340), and in 
the inherent power of the committee to adopt regulations 
reasonably designed to give effect to the obligation as-
sumed by an elector in the very act of voting. To clinch 
the argument the court then added that if all these sources 
of authority were inadequate, the legislature had made 
in Article 3107 an express “ grant of power ” to determine 
qualifications generally. There is no suggestion in the 
opinion that the inherent power of the committee was 
broad enough (apart from legislation) to permit it’ to 
prescribe the extent of party membership, to say to a 
group of voters, ready as was the petitioner to take the 
statutory pledge, that one class should be eligible and 
another not. On the contrary, the whole opinion is in-
stinct with the concession that pretensions so extraordi-
nary must find their warrant in a statute. The most that 
can be said for the respondents is that the inherent powers 
of the Committee are still unsettled in the local courts. 
Nothing in the state of the decisions requires us to hold 
that they have been settled in a manner that would be 
subversive of the fundamental postulates of party organi-
zation. The suggestion is offered that in default of in-

* “ We are bound to give effect to a grant of power to the State 
Executive Committee of a party to determine who shall participate 
in the acts of the party otherwise than by voting in a primary, when 
the Legislature grants the power in language too plain to admit of 
controversy, and when the determination of the Commit,toe conflicts 
with no other statutory requirement or prohibition, especially when 
the Committee’s determination makes effectual the public policy of 
the State as revealed in its statutes.” Love v. Buckner, supra.
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herent power or of statutory grant the committee may 
have been armed with the requisite authority by vote of 
the convention. Neither at our bar nor on the trial was 
the case presented on that theory. At every stage of the 
case the assumption has been made that authority, if 
there was any, was either the product of the statute or 
was inherent in the committee under the law of its 
creation.

We discover no significance, and surely no significance 
favorable to the respondents, in earlier acts of legislation 
whereby the power to prescribe additional qualifications 
was conferred on local committees in the several counties 
of the State. L. 1903, c. 101, § 94. The very fact that 
such legislation was thought necessary is a token that 
the committees were without inherent power. We do 
not'impugn the competence of the legislature to desig-
nate the agencies whereby the party faith shall be de-
clared and the party discipline enforced. The pith of 
the matter is simply this, that when those agencies are 
invested with an authority independent of the will of the 
association in whose name they undertake to speak, they 
become to that extent the organs of the State itself, the 
repositories of official power. They are then the govern-
mental instruments whereby parties are organized and 
regulated to the end that government itself may be estab-
lished or continued. What they do in that relation, they 
must do in submission to the mandates of equality and 
liberty that bind officials everywhere. They are not act-
ing in matters of merely private concern like the directors 
or agents of business corporations. They are acting in 
matters of high public interest, matters intimately con-
nected with the capacity of government to exercise its 
functions unbrokenly and smoothly. Whether in given 
circumstances parties or their committees are agencies 
of government within the Fourteenth or the Fifteenth 
Amendment is a question which this court will determine
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for itself. It is not concluded upon such an inquiry by 
decisions rendered elsewhere. The test is not whether 
the members of the Executive Committee are the repre-
sentatives of the State in the strict sense in which an 
agent is the representative of his principal. The test is 
whether they are to be classified as representatives of the 
State to such an extent and in such a sense that the great 
restraints of the Constitution set limits to their action.

With the problem thus laid bare and its essentials ex-
posed to view, the case is seen to be ruled by Nixon v. 
Herndon, supra. Delegates of the State’s power have dis-
charged their official functions in such a way as to dis-
criminate invidiously between white citizens and black. 
Ex parte Virginia, supra; Buchanan v. Warley, 245 U. S. 
60, 77. The Fourteenth Amendment, adopted as it was 
with special solicitude for the equal protection of members 
of the Negro race, lays a duty upon the court to level by 
its judgment these barriers of color.

The judgment below is reversed and the cause re-
manded for further proceedings in conformity with this 
opinion. Reversed.

Mr . Justice  Mc Reynol ds , dissenting.

March 15, 1929, petitioner here brought suit for dam-
ages in the United States District Court, Western Division 
of Texas, against Condon and Kolle, theretofore judges in 
a Democratic primary election. He claims they wrong-
fully deprived him of rights guaranteed by the Fourteenth 
and Fifteenth Amendments, Federal Constitution, by 
denying him the privilege of voting therein. Upon mo-
tion the trial court dismissed the petition, holding that it 
failed to state a cause of action; the Circuit Court of 
Appeals sustained this ruling. The matter is here by 
certiorari.

The original petition, or declaration, alleges—
L. A. Nixon, a negro citizen of the United States and 

of Texas duly registered and qualified to vote in Precinct
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No. 9, El Paso County at the general election and a mem-
ber of the Democratic party, was entitled to participate 
in the primary election held by that party July 28, 1928, 
for nominating candidates for State and other offices. He 
duly presented himself and sought to cast his ballot. De-
fendants, the judges, refused his request by reason of the 
following resolution theretofore adopted by the State 
Democratic Executive Committee—

“ Resolved: That all white Democrats who are qualified 
and [sic] under the Constitution and laws of Texas and 
who subscribe to the statutory pledge provided in Article 
3110, Revised Civil Statutes of Texas, and none other, be 
allowed to participate in the primary elections to be held 
July 28, 1928, and August 25, 1928, and further, that the 
Chairman and secretary of the State Democratic Execu-
tive Committee be directed to forward to each Democratic 
County Chairman in Texas a copy of this resolution for 
observance.”

That, the quoted resolution “ was adopted by the State 
Democratic Executive Committee of Texas under au-
thority of the Act of the Legislature ”—Ch. 67, approved 
June 7, 1927. Chapter 67 undertook to repeal former 
Article 3107,1 Ch. 13, Rev. Civil Stat. 1925, which had 
been adopted in 1923, Ch. 32, § 1 (Article 3093a) and in 
lieu thereof to enact the following:

“Article 3107 (Ch. 67 Acts 1927). Every political 
party in this State through its State Executive Committee 
shall have the power to prescribe the qualifications of its 
own members and shall in its own way determine who 
shall be qualified to vote or otherwise participate in such 
political party; provided that no person shall ever be 
denied the right to participate in a primary in this State

1 Original Art. 3107—Rev. Civ. Stats. 1925: “In no event shall a 
negro be eligible to participate in a Democratic party primary 
election held in the State of Texas, and should a negro vote in a 
Democratic primary election, such ballot shall be void and election 
officials shall not count the same.”
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because of former political views or affiliations or because 
of membership or non-membership in organizations other 
than the political party.”

That, in 1923, prior to enactment of Chapter 67, the 
Legislature adopted Article 3093a,2 Revised Civil Statutes, 
declaring that no negro should be eligible to participate 
in a Democratic party primary election. This was held 
invalid state action by Nixon v. Herndon, 273 U. S. 536.

That, when chapter 67 was adopted only the Democratic 
party held primary elections in Texas and the legislative 
purpose was thereby to prevent Nixon and other negroes 
from participating in such primaries.

That chapter 67 and the above quoted resolution of 
the Executive Committee are inoperative, null and void 
in so far as they exclude negroes from primaries. They 
conflict with the Fourteenth and Fifteenth Amendments 
to the Federal Constitution and laws of the United States.

That there are many thousand negro Democratic voters 
in Texas. The State is normally overwhelmingly Demo-
cratic and nomination by the primaries of that party is 
equivalent to an election. Practically there is no contest 
for State offices except amongst candidates for such nomi-
nations.

That the defendants’ action in denying petitioner the 
right to vote was unlawful, deprived him of valuable po-
litical rights, and damaged him five thousand dollars. 
And for this sum he asks judgment.

2 [Acts 2d C. S. 1923, p. 74] Article 3093a from Acts 1923. “All 
qualified voters under the laws and constitution of the State of Texas 
who are bona fide members of the Democratic party, shall be eligible 
to participate in any Democratic party primary election, provided 
such voter complies with all laws and rules governing party primary 
elections; however, in no event shall a negro be eligible to participate 
in a Democratic party primary election held in the State of Texas, 
and should a negro vote in a Democratic primary election, such ballot 
shall be void and election officials are herein directed to throw out 
such ballot and not count the same.”
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The trial court declared [p. 468]—
“ The court here holds that the State Democratic Ex-

ecutive Committee of the State of Texas, at time of the 
passage of the resolution here complained of, was not a 
body corporate to which the Legislature of the State of 
Texas could delegate authority to legislate, and that the 
members of said Committee were not officials of the State 
of Texas, holding position as officers of the State of Texas, 
under oath, or drawing compensation from the State, and 
not acting as a state governmental agency, within the 
meaning of the law, but only as private individuals hold-
ing such position as members of said State Executive 
Committee by virtue of action taken upon the part of 
members of their respective political party; and this is 
also true as to defendants, they acting only as representa-
tives of such political party, viz: the Democratic party, 
in connection with the holding of a Democratic primary 
election for the nomination of candidates on the ticket 
of the Democratic party to be voted on at the general 
election, and in refusing to permit plaintiff to vote at such 
Democratic primary election defendants were not acting 
for the State of Texas, or as a governmental agency of 
said State.”

Also [p. 469] “ that the members of a voluntary asso-
ciation, such as a political organization, members of the 
Democratic party in Texas, possess inherent power to 
prescribe qualifications regulating membership of such 
organization, or political party. That this is, and was, 
true without reference to the passage by the Legislature 
of the State of Texas of said Art. 3107, and is not affected 
by the passage of said act, and such inherent power re-
mains and exists just as if said act had never been passed.” 

’ The Circuit Court of Appeals said [p. 1013]—
“The distinction between appellant’s cases, the one un-

der the 1923 statute and the other under the 1927 statute, 
is that he was denied permission to vote in the former by
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state statute, and in the latter by resolution of the State 
Democratic Executive Committee. It is argued on behalf 
of appellant that this is a distinction without a difference, 
and that the State through its legislature attempted by 
the 1927 act to do indirectly what the Supreme Court 
had held it was powerless to accomplish directly by the 
1923 act.

“We are of opinion, however, that there is a vast 
difference between the two statutes. The Fourteenth 
Amendment is expressly directed against prohibitions 
and restraints imposed by the States, and the Fifteenth 
protects the right to vote against denial or abridgment 
by any State or by the United States; neither operates 
against private individuals or voluntary associations. 
United States v. Cruikshank, 92 U. S. 542; Virginia v. 
Rives, 100 U. S. 313; James v. Bowman, 190 U. S. 127.

“A political party is a voluntary association, and as 
such has the inherent power to prescribe the qualifica-
tions of its members. The act of 1927 was not needed to 
confer such power; it merely recognized a power that 
already existed. Waples v. Marrast, 108 Tex. 5; 184 
S. W. 180; White v. Lubbock, (Tex. Civ. App.) 30 S. W. 
(2d) 722; Grigsby v. Harris, 27 F. (2d) 942. It did not 
attempt as did the 1923 act to exclude any voter from 
membership in any political party. Precinct judges of 
election are appointed by party executive committees 
and are paid for their services out of funds that are raised 
by assessments upon candidates. Revised Civil Statutes 
of Texas, §§ 3104, 3108.”

I think the judgment below is right and should be 
affirmed.

The argument for reversal is this—
The statute—Chapter 67, present Article 3107—de-

clares that every political party through its State Execu-
tive Committee “ shall have the power to prescribe the 
qualifications of its own members and shall in its own



94 OCTOBER TERM, 1931.

Mc Rey no ld s , J., dissenting. 286 U.S.

way determine who shall be qualified to vote or otherwise 
participate in such political party.” The result, it is 
said, is to constitute the Executive Committee an instru-
mentality of the State with power to take action, legisla-
tive in nature, concerning membership in the party. 
Accordingly, the attempt of the Democratic Committee 
to restrict voting in primaries to white people amounted 
to State action to that effect within the intendment of the 
Federal Constitution and was void under Nixon v. 
Herndon, supra.

This reasoning rests upon an erroneous view of the 
meaning and effect of the statute.

In Nixon v. Herndon the Legislature in terms forbade 
all negroes from participating in Democratic primaries. 
The exclusion was the direct result of the statute and 
this was declared invalid because in conflict with the 
Fourteenth Amendment.

The act now challenged withholds nothing from any 
negro; it makes no discrimination. It recognizes power 
in every political party, acting through its Executive 
Committee, to prescribe qualifications for membership, 
provided only that none shall be excluded on account of 
former political views or affiliations, or membership or 
non-membership in any non-political organization. The 
difference between the two pronouncements is not diffi-
cult to discover.

Nixon’s present complaint rests upon the asserted in-
validity of the resolution of the Executive Committee 
and, in order to prevail, he must demonstrate that it 
amounted to direct action by the State.

The plaintiff’s petition does not attempt to show what 
powers the Democratic party had entrusted to its State 
Executive Committee. It says nothing of the duties of 
the Committee as a party organ; no allegation denies that 
under approved rules and resolutions, it may determine
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and announce qualifications for party membership. We
cannot lightly suppose that it undertook to act without
authority from the party. Ordinarily, between conven-
tions party executive committees have general authority 
to speak and act in respect of party matters. There is no 
allegation that the questioned resolution failed to express 
the party will. For present purposes the Committee’s 
resolution must be accepted as the voice of the party.

Petitioner insists that the Committee’s resolution was 
authorized by the State ; the statute only recognizes party 
action and he may not now deny that the party had 
spoken. The exclusion resulted from party action and on 
that footing the cause must be dealt with. Petitioner has 
planted himself there. Whether the cause would be more 
substantial if differently stated, we need not inquire..

As early as 1895—Ch. 35, Acts 1895—the Texas Legis-
lature undertook through penal statutes to prevent illegal 
voting in political primaries, also false returns, bribery, 
etc. And later, many, if not all, of the general safeguards 
designed to secure orderly conduct of regular elections 
were extended to party primaries.

By Acts of 1903 and 1905, and subsequent amendments, 
the Legislature directed that only official ballots should 
be used in all general elections. These are prepared, 
printed and distributed by public officials at public 
expense.

With adoption of the official ballot it became necessary 
to prescribe the methods for designating the candidates 
whose names might appear on such ballot. Three, or 
more, have been authorized. A party whose last candi-
date for governor received 100,000 votes must select its 
candidate through a primary election. Where a party 
candidate has received less than 100,000, and more than 
10,000, votes it may designate candidates through conven-
tion or primary, as its Executive Committee may deter-
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mine. A written petition by a specified number of voters 
may be used in behalf of an independent or nonpartisan 
candidate.

Some of the States have undertaken to convert the 
direct primary into a legally regulated election. In 
others, Texas included, the primary is conducted largely 
under party rules. Expenses are borne by the party; they 
are met chiefly from funds obtained by assessments upon 
candidates. A number of States (eleven perhaps) leave 
the determination of one’s right to participate in a pri-
mary to the party, with or without certain minimum re-
quirements stated by statute. In “ Texas the party is 
free to impose and enforce the qualifications it sees fit,” 
subject to some definite restrictions. See Primary Elec-
tions, Merriam and Overacker, pp. 66, 72, 73.

A “ primary election ” within the meaning of the chap-
ter of the Texas Rev. Civil Stat, relating to nominations 
“means an election held by the members of an or-
ganized political party for the purpose of nominating the 
candidates of such party to be voted for at a general or 
special election, or to nominate the county executive of-
ficers of a party.” Article 3100; General Laws 1905, (1st 
C. S.) Ch. 11, § 102. The statutes of the State do not 
and never have undertaken to define membership—who 
shall be regarded as a member—in a political party. 
They have said that membership shall not be denied to 
certain specified persons; otherwise, the matter has been 
left with the party organization.

Since 1903 (Acts 1903, Ch. CI., § 94,3 p. 150, 28th Leg.; 
Acts 1905, Ch. 11, § 103, p. 543, 29th Leg.) the statutes 
of Texas have recognized the power of party executive 
committees to define the qualifications for membership. 
The Act of 1923, Ch. 32, § 1, (Art. 3093a) and the Act

3Acts 1903, Ch. CI. “ Sec. 94. . . . provided, that the county 
executive committee of the party holding any primary election may 
prescribe additional qualifications necessary to participate therein.”
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of 1927, Ch. 67, §1, (Art. 3107) recognize the authority 
of the party through the Executive Committee, or other-
wise, to specify such qualifications throughout the State. 
See Love v. Wilcox, 119 Tex. 256; 28 S. W. (2d) 515, 523.

These Acts, and amendments, also recognize the right 
of State and County Executive Committees generally to 
speak and act for the party concerning primaries. These 
committees appoint the necessary officials, provide sup-
plies, canvass the votes, collect assessments, certify the 
successful candidates, pay expenses and do whatever is re-
quired for the orderly conduct of the primaries. Their 
members are not State officials; they are chosen by those 
who compose the party; they receive nothing from the 
State.

By the amendment of 1923 the Legislature undertook 
to declare that 11 all qualified voters under the laws and 
constitution of the State of Texas who are bona fide mem-
bers of the Democratic party, shall be eligible to partici-
pate in any Democratic party primary election, provided 
such voter complies with all laws and rules governing 
party primary elections; however, in no event shall a 
negro be eligible to participate in a Democratic party 
primary election held in the State of Texas.” Love v. 
Wilcox, supra, 274; 523. This enactment, held inopera-
tive by Nixon v. Herndon, supra, (1927) was promptly 
repealed.

The courts of Texas have spoken concerning the nature 
of political primary elections and their relationship to 
the State. And as our present concern is with parties 
and legislation of that State, we turn to them for enlight-
enment rather than to general observations by popular 
writers on public affairs.

In Waples v. Marrast, 108 Texas 5, 11, 12; 184 S. W. 
180, decided in 1916, the Supreme Court declared—

“A political party is nothing more or less than a body 
of men associated for the purpose of furnishing and main-

1448440—32—7
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taining the prevalence of certain political principles or be-
liefs in the public policies of the government. As rivals 
for popular favor they strive at the general elections for 
the control of the agencies of the government as the means 
of providing a course for the government in accord with 
their political principles and the administration of those 
agencies by their own adherents. According to the sound-
ness of their principles and the wisdom of their policies 
they serve a great purpose in the life of a government. 
But the fact remains that the objects of political organi-
zations are intimate to those who compose them. They 
do not concern the general public. They directly interest, 
both in their conduct and in their success, only so much 
of the public as are [sic] comprised in their membership, 
and then only as members of the particular organization. 
They perform no governmental function. They consti-
tute no governmental agency. The purpose of their pri-
mary elections is merely to enable them to furnish their 
nominees as candidates for the popular suffrage. In the 
interest of fair methods and a fair expression by their 
members of their preference in the selection of their nomi-
nees, the State may regulate such elections by proper 
laws, as it has done in our general primary law, and as 
it was competent for the Legislature to do by a proper 
act of the character of the one here under review. But 
the payment of the expenses of purely party elections is 
a different matter. On principle, such expenses can not 
be differentiated from any other character of expense in-
curred in carrying out a party object, since the attainment 
of a party purpose—the election of its nominees at the 
general elections through the unified vote of the party 
membership—is necessarily the prime object of a party 
primary. . . .

11 To provide nominees of political parties for the 
people to vote upon in the general elections, is not the
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business of the State. It is not the business of the State 
because in the conduct of the government the State knows 
no parties and can know none. If it is not the business 
of the State to see that such nominations are made, as it 
clearly is not, the public revenues can not be employed 
in that connection. To furnish their nominees as claim-
ants for the popular favor in the general elections is a 
matter which concerns alone those parties that desire to 
make such nominations. It is alone their concern be-
cause they alone are interested in the success of their 
nominees. The State, as a government, can not afford to 
concern itself in the success of the nominees of any polit-
ical party, or in the elective offices of the people being 
filled only by those who are the nominees of some politi-
cal party. Political parties are political instrumentalities. 
They are in no sense governmental instrumentalities. 
The responsible duties of the State to all the people 
are to be performed and its high objects effected without 
reference to parties, and they have no part or place in 
the exercise by the State of its great province in governing 
the people.”

Koy v. Schneider, 110 Texas, 369, 376, 218 S. W. 479; 
221 S. W. 880 (April 21, 1920)—“ The Act of the Legisla-
ture deals only with suffrage within the party primary 
or convention, which is but an instrumentality of a 
group of individuals for the accomplishment of party 
ends.” And see id. pp. 394 et seq.

Cunningham v. McDermett, 277 S. W. 218, (Court of 
Civil Appeals, Oct. 22, 1925)—“Appellant contends that 
the Legislature by prescribing how party primaries must 
be conducted, turned the party into a governmental 
agency, and that a candidate of a primary, being the 
candidate of the governmental agency, should be protected 
from the machinations of evilly disposed persons.

“With this proposition we cannot agree, but consider 
them as they were held to be by our Supreme Court in
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the case of Waples v. Marrast, 108 Tex. 5, 184 S. W. 180, 
L. R. A. 1917A, 253, in which Chief Justice Phillips said: 
‘ Political parties are political instrumentalities. They are 
in no sense governmental instrumentalities.’ ”

Briscoe v. Boyle, 286 S. W. 275, 276 (Court Civil Ap-
peals, July 2, 1926)—This case was decided by an inferior 
court while the Act of 1923, Ch. 32, § 1, amending Art. 
3093, was thought to be in force—before Nixon v. Hern-
don, supra, ruled otherwise. It must be read with that 
fact in mind. Among other things, the court said—“ In 
fine, the Legislature has in minute detail laid out the 
process by which political parties shall operate the stat-
ute-made machinery for making party nominations, and 
has so hedged this machinery with statutory regulations 
and restrictions as to deprive the parties and their man-
agers of all discretion in the manipulation of that 
machinery.”

Love v. Wilcox, supra, 272, (Sup. Ct., May 17, 1930)— 
“We are not called upon to determine whether a 
political party has power, beyond statutory control, to 
prescribe what persons shall participate as voters or candi-
dates in its conventions or primaries. We have no such 
state of facts before us. The respondents claim that the 
State Committee has this power by virtue of its general 
authority to manage the affairs of the party. The statute, 
article 3107, Complete Tex. St. 1928 (Vernon’s Ann. Civ. 
St. art. 3107), recognizes this general authority of the 
State Committee, but places a limitation on the discre-
tionary power which may be conferred on that committee 
by the party by declaring that, though the party through 
its State Executive Committee, shall have the power to 
prescribe the qualifications of its own members, and to 
determine who shall be qualified to vote and otherwise 
participate, yet the committee shall not exclude anyone 
from participation in the party primaries because of for-
mer political views or affiliations, or because of member-
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ship or non-membership in organizations other than the 
political party. The committee’s discretionary power is 
further restricted by the statute directing that a single, 
uniform pledge be required of the primary participants. 
The effect of the statutes is to decline to give recognition 
to the lodgment of power in a State Executive Committee, 
to be exercised at its discretion. The statutes have recog-
nized the right of the party to create an Executive Com-
mittee as an agency of the party, and have recognized the 
right of the party to confer upon that committee certain 
discretionary powers, but have declined to recognize the 
right to confer upon the committee the discretionary 
power to exclude from participation in the party’s affairs 
any one because of former political views or affiliations, 
or because of refusal to take any other than the statutory 
pledge. It is obvious, we think, that the party itself never 
intended to confer upon its Executive Committee any such 
discretionary power. The party when it selected its State 
Committee did so with full knowledge of the statutory 
limitations on that committee’s authority, and must be 
held to have selected the committee with the intent that 
it would act within the powers conferred, and within the 
limitations declared by the statute. Hence, the commit-
tee, whether viewed as an agency of the state or as a mere 
agency of the party, is not authorized to take any action 
which is forbidden by an express and valid statute.”

Love v. Buckner, 49 S. W. (2d) 425, (Sup. Ct., Texas, 
April 21, 1932).

The Court of Civil Appeals certified to the Supreme 
Court for determination the question—“ Whether the 
Democratic State Executive Committee had lawful au-
thority to require otherwise lawfully qualified and eligible 
Democratic voters to take the pledge specified in the 
resolution adopted by the Committee' at its meeting in 
March,” 1932.
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The resolution directed that no person should be per-
mitted to participate in any precinct or county Demo-
cratic convention held for the purpose of selecting dele-
gates to the State convention at which delegates to the 
National Democratic Convention are selected unless such 
person shall take a written pledge to support the 
nominees for President and Vice-President.

“The Court answers that the Executive Committee 
was authorized to require the voters to take the specified 
pledge.”

It said—
“ The Committee’s power to require a pledge is con-

tested on the ground that the Committee possesses no 
authority over the conventions of its party not granted 
by statute, and that the statutes of Texas do not grant, 
but negative, the Committee’s power to exact such a 
pledge.

“We do not think it consistent with the history and 
usages of parties in this State nor with the course of our 
legislation to regard the respective parties or the state 
executive committees as denied all power over the party 
membership, conventions, and primaries save where such 
power may be found to have been expressly delegated by 
statute. On the contrary, the statutes recognize party 
organizations including the state committees, as the re-
positories of party power, which the Legislature has 
sought to control or regulate only so far as was deemed 
necessary for important governmental ends, such as 
purity of the ballot and integrity in the ascertainment 
and fulfillment of the party will as declared by its 
membership.

“ Without either statutory sanction or prohibition, the 
party must have the right to adopt reasonable regula-
tions for the enforcement of such obligations to the party 
from its members as necessarily arise from the nature and 
purpose of party government. . . .
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“We are forced to conclude that it would not be beyond 
the power of the party through a customary agency such 
as its state executive committee to adopt regulations de-
signed merely to enforce an obligation arising from the 
very act of a voter in participating in party control and 
party action, though the statutes were silent on the 
subject. . . .

“The decision in Love v. Wilcox, 119 Tex. 256, gave 
effect to the legislative intent by vacating action of the 
State Committee violative of express and valid statutes. 
Our answer to the certified Question likewise gives effect 
to the legislative intent in upholding action of the State 
Committee in entire accord with the governing statutes 
as well as with party custom.”

The reasoning advanced by the court to support its 
conclusion indicates some inadvertence or possibly con-
fusion. The difference between statutes which recognize 
and those which confer power is not always remarked, 
e. g., “With regard to the state committee’s power to 
exact this pledge the statutes are by no means silent. The 
statutes do not deny the power but plainly recognize and 
confer same.” But the decision itself is a clear affirma-
tion of the general powers of the State Executive Com-
mittee under party custom to speak for the party and 
especially to prescribe the prerequisites for membership 
and for “voters of said political party” in the absence 
of statutory inhibition. The point actually ruled is in-
consistent with the notion that the Executive Committee 
does not speak for the organization; also inconsistent with 
the view that the Committee’s powers derive from State 
statutes.

If statutory recognition of the authority of a political 
party through its Executive Committee to determine who 
shall participate therein gives to the resolves of such 
party or committee the character and effect of action by 
the State, of course the same rule must apply when party
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conventions are so treated; and it would be difficult 
logically to deny like effect to the rules and by-laws of 
social or business clubs, corporations, and religious asso-
ciations, etc., organized under charters or general enact-
ments. The State acts through duly qualified officers 
and not through the representatives of mere voluntary 
associations.

Such authority as the State of Texas has to legislate 
concerning party primaries is derived in part from her 
duty to secure order, prevent fraud, etc., and in part from 
obligation to prescribe appropriate methods for selecting 
candidates whose names shall appear upon the official 
ballots used at regular elections.

Political parties are fruits of voluntary action. Where 
there is no unlawful purpose, citizens may create them 
at will and limit their membership as seems wise. The 
State may not interfere. White men may organize; 
blacks may do likewise. A woman’s party may exclude 
males. This much is essential to free government.

If any political party as such desires to avail itself of the 
privilege of designating candidates whose names shall be 
placed on official ballots by the State it must yield to 
reasonable conditions precedent laid down by the statutes. 
But its general powers are not derived from the State and 
proper restrictions or recognition of powers cannot become 
grants.

It must be inferred from the provisions in her statutes 
and from the opinions of her courts that the State of 
Texas has intended to leave political parties free to de-
termine who shall be admitted to membership and privi-
leges, provided that none shall be excluded for reasons 
which are definitely stated and that the prescribed rules 
in respect of primaries shall be observed in order to secure 
official recognition of nominees therein for entry upon the 
ballots intended for use at general elections.
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By the enactment now questioned the Legislature re-
frained from interference with the essential liberty of 
party associations and recognized their general power to 
define membership therein.

The words of the statute disclose such purpose and the 
circumstances attending its passage add emphasis. The 
Act of 1923 had forbidden negroes to participate in Demo-
cratic primaries. Nixon v. Herndon (March, 1927) supra, 
held the inhibition invalid. Shortly thereafter (June, 
1927) the Legislature repealed it and adopted the Article 
now numbered 3107 (Rev. Stats. 1928) and here under 
consideration. The fair conclusion is, that accepting our 
ruling as conclusive the lawmakers intended expressly to 
rescind action adjudged beyond their powers and then 
clearly to announce recognition of the general right of 
political parties to prescribe qualifications for member-
ship. The contrary view disregards the words, that 
“ every political party . . . shall in its own way deter-
mine who shall be qualified to vote or otherwise partici-
pate in such political party ”; and really imputes to the 
Legislature an attempt indirectly to circumvent the judg-
ment of this Court. We should repel this gratuitous 
imputation; it is vindicated by no significant fact.

The notion that the statute converts the Executive 
Committee into an agency of the State also lacks support. 
The language employed clearly imports that the political 
party, not the State, may act through the Committee. 
As shown above, since the Act of 1903 the Texas laws have 
recognized the authority of Executive Committees to an-
nounce the party will touching membership.

And if to the considerations already stated there be 
added the rule announced over and over again that, when 
possible, statutes must be so construed as to avoid uncon-
stitutionality, there can remain no substantial reason for 
upsetting the Legislature’s laudable effort to retreat from
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an untenable position by repealing the earlier act, and 
then declare the existence of party control over member-
ship therein to the end that there might be orderly 
conduct of party affairs, including primary elections.

The resolution of the Executive Committee was the 
voice of the party and took from appellant no right guar-
anteed by the Federal Constitution or laws. It was in-
cumbent upon the judges of the primary to obey valid 
orders from the Executive Committee. They inflicted no 
wrong upon Nixon.

A judgment of affirmance should be entered.

I am authorized to say that Mr . Justi ce  Van  Devan - 
ter , Mr . Justice  Suther land  and Mr . Justi ce  Butler  
concur in this opinion.

UNITED STATES v. SWIFT & CO. et  al .*

APPEALS FROM THE SUPREME COURT OF THE DISTRICT OF 
COLUMBIA.

No. 568. Argued March 17, 18, 1932.—Decided May 2, 1932.

1. A court of equity has power to modify a continuing decree of in-
junction which is directed, not to the protection of rights fully 
accrued upon facts substantially permanent, but to the supervision 
of future conduct in relation to changing conditions. P. 114.

2. This power, if not reserved expressly in the decree, is still inherent; 
and it is the same whether the decree was entered by consent or 
after litigation. Id.

3. The decree in this case is to be treated as a judicial act, not as a 
contract; the consent to it was directed to events as they then were 
and was not an abandonment of the right to exact revision in the 
future, if revision should become necessary in adaptation to events 
to be. P. 115.

* Together with No. 569, American Wholesale Grocers Assn, et al. v. 
Swift & Co. et al.; and No. 570, National Wholesale Grocers Assn. v. 
Same.
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4. Mere size is not an offense against the Sherman Act unless it 
amounts to a monopoly; but size carries with it opportunity for 
abuse that is not to be ignored when the opportunity is proved to 
have been utilized in the past. P. 116.

5. By a decree entered on consent in a suit brought by the United 
States under the Sherman Act, a monopolistic combination of meat 
packers was dissolved and the units that composed it were individu-
ally enjoined from selling meat at retail and also from continuing 
to trade, whether at wholesale or at retail, in " groceries,” i. e., in 
certain food-stuffs and other commodities not within the meat 
industry. The reasons for this last provision were (1) that, be-
cause of its great size and its ownership of refrigerator cars, branch 
houses and other special facilities incident to its meat business, each 
of the defendants was in a position to distribute groceries with 
substantially no increase of overhead, and, by lowering prices 
temporarily, could eliminate competition of rivals less fortunately 
situated; and (2) that by their conduct they had proved their 
disposition to do this. Upon an application, years later, to modify 
the injunction so as to permit wholesaling of groceries, Held:

(1) The question is not of reviewing the decree to determine 
whether it was right or wrong originally, but is whether, having 
been made to include the collateral lines of trade with the consent 
of each defendant, it should now be relaxed because of changed 
conditions. P. 119.

(2) The changes that would justify removing this restraint 
would be such as did away with the reasons upon which it was 
founded. Id.

(3) In the absence of proof that the reasons for the restraint 
have vanished, or that the hardships of the decree amount to 
oppression, the injunction should not be modified. P. 117 et. seq.

Reversed. (For opinion below see U. S. Daily, Jan. 6, 1931.)

Appeals  from a decree modifying an injunction in a 
suit under the Sherman Law. For other phases of the 
same litigation, see Swift & Co. n . United States, 276 
U. S. 311, and United States v. California Canneries, 27$ 
U. S. 553. One of the present appeals was by the United 
States; the other two were by associations of wholesale 
grocers, which intervened to oppose the application.

Assistant to the Attorney General O’Brian, with whom 
Solicitor General Thacher, and Messrs. Charles H. Weston
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and Hammond E. Chaffetz were on the brief, for the 
United States.

Mr. Edgar Watkins, with whom Messrs. Mac Asbill 
and Edgar Watkins, Jr., were on the brief, for the Ameri-
can Wholesale Grocers Assn, et al., appellants.

Mr. Wm. C. Breed, with whom Messrs. Dana T. Ack-
erly, Sumner Ford, and Edward A. Craig hill, Jr., were 
on the brief, for the National Wholesale Grocers Assn., 
appellants.

Mr. Frank J. Hogan, with whom Messrs. Paul M. 
Godehn, Henry Veeder, Charles J. Faulkner, Jr., and Nel-
son T. Hartson were on the brief, for Swift & Co. et al., 
appellees.

The Government consented to a modification of the 
consent decree if there were a proper showing of changed 
conditions.

Injunctive decrees are always subject to modification 
because of changed conditions, regardless of the expiration 
of the time for taking an appeal. Lowe v. Cemetery 
Assn., 75 Neb. 85; Larson n . Minnesota N. W. Elec. Ry. 
Co., 136 Minn. 423; Emergency Hospital v. Stevens, 146 
Md. 159; Ladner v. Siegel, 298 Pa. 487, s. c., 68 A. L. R. 
1172, 1180. See also American Press Assn. v. United 
States, 245 Fed. 91.

Consent decrees entered in antitrust proceedings may 
be modified upon a proper showing of changed conditions 
even if the Government expressly refuses to consent to 
modification. United States v. New York, N. H. & H. R. 
Co., D. C. S. D., N. Y., Equity Cause No. 11,301 (not 
reported); United States v. Discher, 255 Fed. 719; United 
States v. Dupont Co., 273 Fed. 869. See also Marietta 
Chair Co. v. Henderson, 121 Ga. 399.

The Court also has power to modify the decree because 
of the reservation of this jurisdiction in the decree itself. 
Swijt & Co. v. United States, 276 U. S. 311.
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The intervener-appellants were permitted to intervene 
for a limited purpose long after the decree was entered and 
are not in a position to urge that the decree can not be 
modified without an unconditional consent by the Gov-
ernment.

Changed conditions have removed any danger of mo-
nopolistic control by the defendants.

The exclusion of the appellees as competitors in the 
general food industry is unjust and inequitable to them 
and injurious to the public.

Under present conditions the use of appellees’ refrigera-
tor cars to transport commodities other than meats will 
not give them any unfair advantage over their com-
petitors.

There is no foundation in fact for the claims of alleged 
contumacious conduct and violation of the antitrust laws 
by the appellees.

By leave of Court, briefs of amici curiae were filed: by 
Mr. Dayton Moses on behalf of the Texas & Southwestern 
Cattle Raisers’ Assn, et al., and by Messrs. George A. 
Clough and R. C. Fulbright on behalf of the American 
National Live Stock Assn, et al.

Mr . Justice  Cardozo  delivered the opinion of the 
Court.

A decree of the Supreme Court of the District of Colum-
bia has modified an earlier decree of the same court which 
enjoined the continuance of a combination in restraint 
of trade and commerce.

Separate appeals, one by the United States of America, 
and the others by associations of wholesale grocers inter-
vening by leave of court, have brought the case here, 
Judicial Code, § 238; U. S. Code, Title 28, § 345.

In February, 1920, a bill was filed by the Government 
under § 4 of the Act of July 2, 1890 (c. 647, 26 Stat. 209;
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U. S. Code, Title 15), known as the Sherman Antitrust 
Act, against the five leading meat-packers in the United 
States to dissolve a monopoly. The packers joined as 
defendants were Swift & Company, Armour & Company, 
Wilson & Company, the Morris Packing Company, and 
the Cudahy Packing Company, together with their sub-
sidiaries and also their chief officers. The charge was 
that by concert of action the defendants had succeeded 
in suppressing competition both in the purchase of live 
stock and in the sale of dressed meats, and were even 
spreading their monopoly into other fields of trade. They 
had attained this evil eminence through agreements 
apportioning the percentages of live stock to which the 
members of the combinations were severally entitled; 
through the acquisition and control of stockyards and 
stockyard terminal railroads; through the purchase of 
trade papers and journals whereby cattle raisers were de-
prived of accurate and unbiased reports of the demand 
for live stock; and through other devices directed to 
unified control. “ Having eliminated competition in the 
meat products, the defendants next took cognizance of 
the competition which might be expected ” from what was 
characterized as “ substitute foods.” To that end, so it 
was charged, they had set about controlling the supply 
of “ fish, vegetables, either fresh or canned, fruits, cereals, 
milk, poultry, butter, eggs, cheese and other substitute 
foods ordinarily handled by wholesale grocers or produce 
dealers.” Through their ownership of refrigerator cars 
and branch houses as well as other facilities, they were in 
a position to distribute “ substitute foods and other unre-
lated commodities” with substantially no increase of 
overhead. Whenever these advantages were inadequate, 
they had recourse to the expedient of fixing prices so low 
over temporary periods of time as to eliminate competi-
tion by rivals less favorably situated. Through these and
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other devices there came about in the view of the Govern-
ment an unlawful monopoly of a large part of the food 
supply of the nation. The prayer was for an injunction 
appropriate to the case exhibited by the bill.

The defendants consented to dismemberment, though 
answering the bill and traversing its charges. With their 
answer there was filed a stipulation which provided for 
the entry of a decree upon the terms therein set forth 
and provided also that the decree “ shall not constitute 
or be considered as an adjudication that the defendants, 
or any of them, have in fact violated any law of the 
United States.” The decree entered on February 27, 
1920, enjoined the defendants from maintaining a monop-
oly and from entering into or continuing any combina-
tion in restraint of trade and commerce. In addition 
they were enjoined both severally and jointly from (1) 
holding any interest in public stockyard companies, 
stockyard terminal railroads or market newspapers, (2) 
engaging in, or holding any interest in, the business of 
manufacturing, selling or transporting any of 114 enu-
merated food products, (principally fish, vegetables, fruit 
and groceries), and thirty other articles unrelated to the 
meat packing industry; (3) using or permitting others 
to use their distributive facilities for the handling of any 
of these enumerated articles, (4) selling meat at retail, 
(5) holding any interest in any public cold storage plant, 
and (6) selling fresh milk or cream. No injunction was 
granted in respect of the sale or distribution of poultry, 
butter, cheese and eggs, though these had been included 
in the bill among the substitute foods which the defend-
ants were seeking to engross. The decree closed with 
a provision whereby jurisdiction of the cause was re-
tained for the purpose of taking such other action or add-
ing at the foot such other relief “ as may become neces-
sary or appropriate for the carrying out and enforce-
ment ” thereof, “ and for the purpose of entertaining at
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any time hereafter any application which the parties may 
make ” with reference thereto.

The expectation would have been reasonable that a 
decree entered upon consent would be accepted by the de-
fendants and by those allied with them as a definitive ad-
judication setting controversy at rest. The events that 
were to follow recount a different tale. In April, 1922, 
the California Co-operative Canneries Corporation filed an 
intervening petition alleging that the effect of the injunc-
tion was to interfere with the performance by Armour & 
Company of a contract by which Armour had agreed to 
buy large quantities of California canned fruit, and pray-
ing that the decree be vacated for lack of jurisdiction. 
Leave to intervene was granted by the Court of Appeals 
of the District, which ordered 11 that such further proceed-
ings thereupon be had as are necessary to determine the 
issue raised.” In November, 1924, motions for like relief 
were made by Swift and by Armour, their subsidiaries and 
officers. The motions were denied by the Supreme Court 
of the District, and thereafter were considered by this 
court, which upheld the consent decree in the face of a 
vigorous assault. Swift & Co. v. United States, 276 U. S. 
311. In the meantime, however, an order had been made 
on May 1, 1925, by the Supreme Court of the District 
at the instance of the California Canneries whereby the 
operation of the decree as a whole was suspended “ until 
further order of the court to be made, if at all, after a full 
hearing on the merits according to the usual course of 
chancery proceedings” (see United States v. Califomia 
Canneries, 279 U. S. 553, 555). This order of suspension 
remained in force till May, 1929, when a decision of this 
court swept the obstacle aside. United States v. Califor-
nia Canneries, supra.

The defendants and their allies had thus been thwarted 
in the attempt to invalidate the decree as of the date of 
its entry, and again the expectation would have been rea-
sonable that there would be acquiescence in its restraints.
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Once more the expectation was belied by the event. The 
defendants, or some of them, discovered as they thought 
that during the years that had intervened between the 
entry of the decree and its final confirmation, conditions 
in the packing industry and in the sale of groceries and 
other foods had been transformed so completely that the 
restraints of the injunction, however appropriate and just 
in February, 1920, were now useless and oppressive. The 
discovery or supposed discovery had its fruit in the pro-
ceeding now before us. On April 12, 1930, the defendants 
Swift & Company and Armour & Company and their 
subsidiaries, being no longer under the shelter of an order 
suspending the injunction, filed a petition to modify the 
consent decree and to adapt its restraints to the needs of 
a new day. The prayer was that the petitioners be per-
mitted (1) to own and operate retail meat markets; (2) 
to own stock in stockyard companies and terminal rail-
roads; (3) to manufacture, sell and deal in the 144 articles 
specified in paragraph fourth of the decree, which for 
convenience will be spoken of as “ groceries;” (4) to use 
or permit others to use their distributive facilities in han-
dling such commodities; and one of the defendants, Swift 
& Company, asked in addition that the defendants be 
permitted to hold interests in public cold-storage ware-
houses and to sell fresh milk and cream. Of the five 
defendants named in the original suit, one, Morris & 
Company, sold out to Armour & Company in 1923, and 
discontinued business. The two other defendants, 
Wilson and Cudahy, did not join in the petition to modify 
the decree, but stated in open court that they would con-
sent to such modification as the court might order pro-
vided it be made applicable to the defendants equally. 
All the requests for modification were denied except num-
bers 3 and 4, of which 4 is merely ancillary to 3 and 
calls for no separate consideration. The modification in 
respect of number 3 gave permission to deal at wholesale 

144844°—32------ 8
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in groceries and other enumerated commodities, but main-
tained the injunction against dealing in them at retail. 
In every other respect, the decree of February 27, 1920, 
was continued in force as originally entered. The modi-
fying decree, which was entered January 31, 1931, is the 
subject of this appeal.

We are not doubtful of the power of a court of equity to 
modify an injunction in adaptation to changed condi-
tions though it was entered by consent. The power is 
conceded by the Government, and is challenged by the 
interveners only. We do not go into the question whether 
the intervention was so limited in scope and purpose as 
to withdraw this ground of challenge, if otherwise avail-
able. Standing to make the objection may be assumed, 
and the result will not be changed. Power to modify the 
decree was reserved by its very terms, and so from the 
beginning went hand in hand with its restraints. If the 
reservation had been omitted, power there still would be 
by force of principles inherent in the jurisdiction of the 
chancery. A continuing decree of injunction directed to 
events to come is subject always to adaptation as events 
may shape the need. Ladner n . Siegel, 298 Pa. St. 487, 
494, 495; 148 Atl. 699; Emergency Hospital v. Stevens, 
146 Md. 159; 126 Atl. 101; Larson v. Minn. N. Electric 
Ry. Co., 136 Minn. 423; 162 N. W. 523; Lowe v. Prospect 
Hill Cemetery Assn., 75 Neb. 85; 106 N. W. 429; 108 
N. W. 978. The distinction is between restraints that give 
protection to rights fully accrued upon facts so nearly 
permanent as to be substantially impervious to change, 
and those that involve the supervision of changing con-
duct or conditions and are thus provisional and tentative. 
Ladner v. Siegel, supra. The result is all one whether the 
decree has been entered after litigation or by consent. 
American Press Assn. v. United States, 245 Fed. 91. In 
either event, a court does not abdicate its power to revoke 
or modify its mandate if satisfied that what it has been
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doing has been turned through changing circumstances 
into an instrument of wrong. We reject the argument for 
the interveners that a decree entered upon consent is to 
be treated as a contract and not as a judicial act. A differ-
ent view would not help them, for they were not parties 
to the contract, if any there was. All the parties to the 
consent decree concede the jurisdiction of the court to 
change it. The interveners gain nothing from the fact 
that the decree was a contract as to others, if it was not 
one as to them. But in truth what was then adjudged 
was not a contract as to any one. The consent is to be 
read as directed toward events as they then were. It was 
not an abandonment of the right to exact revision in the 
future, if revision should become necessary in adaptation 
to events to be.

Power to modify existing, we are brought to the 
question whether enough has been shown to justify its 
exercise.

The defendants, controlled by experienced business 
men, renounced the privilege of trading in groceries, 
whether in concert or independently, and did this with 
their eyes open. Two reasons, and only two, for exacting 
the surrender of this adjunct of the business were stated 
in the bill of complaint- Whatever persuasiveness the 
reasons then had, is theirs with undiminished force today.

The first was that through the ownership of refrigera-
tor cars and branch houses as well as other facilities, the 
defendants were in a position to distribute substitute 
foods and other unrelated commodities-with substantially 
no increase of overhead. There is no doubt that they 
are equally in that position now. Their capacity to make 
such distribution cheaply by reason of their existing 
facilities is one of the chief reasons why the sale of 
groceries has been permitted by the modified decree, and 
this in the face of the fact that it is also one of the chief 
reasons why the decree as originally entered took the 
privilege away.
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The second reason stated in the bill of complaint is 
the practice followed by the defendants of fixing prices 
for groceries so low over temporary periods of time as to 
eliminate competition by rivals less favorably situated.

Whether the defendants would resume that practice if 
they were to deal in groceries again, we do not know. 
They would certainly have the temptation to resume it. 
Their low overhead and their gigantic size, even when they 
are viewed as separate units, would still put them in a 
position to starve out weaker rivals. Mere size, accord-
ing to the holding of this court, is not an offense against 
the Sherman Act unless magnified to the point at which 
it amounts to a monopoly (United States v. United States 
Steel Corp., 251 U. S. 417; United States v. International 
Harvester Co., 274 U. S. 693, 708), but size carries with it 
an opportunity for abuse that is not to be ignored when 
the opportunity is proved to have been utilized in the past. 
The original decree at all events was framed upon that 
theory. It was framed upon the theory that even after 
the combination among the packers had been broken up 
and the monopoly dissolved, the individual units would 
be so huge that the capacity to engage in other forms of 
business as adjuncts to the sale of meats should be taken 
from them altogether. It did not say that the privilege 
to deal in groceries should be withdrawn for a limited 
time, or until the combination in respect of meats had been 
effectually broken up. It said that the privilege should 
be renounced forever, and this whether the units within 
the combination were acting collectively or singly. The 
combination was to be disintegrated, but relief was not 
to stop with that. To curb the aggressions of the huge 
units that would remain, there was to be a check upon 
their power, even though acting independently, to wage 
a war of extermination against dealers weaker than them-
selves. We do not turn aside to inquire whether some of 
these restraints upon separate as distinguished from joint 
action could have been opposed with success if the de-
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fendants had offered opposition. Instead, they chose to 
consent, and the injunction, right or wrong, became the 
judgment of the court. Groceries and other enumerated 
articles they were not to sell at all, either by wholesale or 
by retail. Even the things that they were free to sell, 
meats and meat products, they were not to sell by retail. 
The court below annulled the restraint upon sales of gro-
ceries by wholesale, but retained the prohibition in respect 
of sale by retail both for groceries and for meats. The 
one prohibition equally with the other was directed against 
abuse of power by the individual units after the monopoly 
was over; and the death of the monopoly, the breaking 
up of the combination, if an adequate reason for terminat-
ing one of them, is an adequate reason for terminating 
both.

We have said that the defendants are still in a posi-
tion, even when acting separately, to starve out weaker 
rivals, or at least that the fear of such abuses, if rational 
in 1920, is still rational today. The meat monopoly has 
been broken, for the members now compete with one an-
other. The size of the component units is substantially 
unchanged. In 1929, the latest year for which any fig-
ures are furnished by the record, the sales made by Swift 
and Armour, each, amounted to over a billion dollars; 
those made by all the defendants together to over $2,500,- 
000,000; and those made by their thirteen chief competi-
tors to only $407,000,000. Size and past aggressions in-
duced the fear in 1920 that the defendants, if permitted 
to deal in groceries, would drive their rivals to the wall. 
Size and past aggressions leave the fear unmoved today. 
Changes there have been that reduce the likelihood of a 
monopoly in the business of the sale of meats, but none 
that bear significantly upon the old-time abuses in the 
sale of other foods. The question is not whether a modi-
fication as to groceries can be made without prejudice to 
the interests of producers of cattle on the hoof. The 
question is whether it can be made without prejudice
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to the interests of the classes whom this particular re-
straint was intended to protect. Much is made in the 
defendants’ argument of the rise of the chain stores to 
affluence and power, and especially of chains for the sale 
of groceries and other foods. Nothing in that develop-
ment eradicates the ancient peril. Eew of the chain 
stores produce the foods they have for sale, and then 
chiefly in special lines. Much, indeed most, of what they 
offer, they are constrained to buy from others. They 
look to the defendants for their meats, and if the ban 
of this decree is lifted, they will look to the defendants 
for other things as well. Meats and groceries today are 
retailed at the same shops, departments of a single busi-
ness. The defendants, the largest packers in the country, 
will thus hold a post of vantage, as compared with other 
wholesale grocers, in their dealings with the chains. They 
will hold a post of vantage in their dealings with others 
outside the chains. When they add groceries to meats, 
they will do so, they assure us, with substantially no in-
crease of the existing overhead. Thus in the race of 
competition they will be able by their own admis-
sion to lay a handicap on rivals overweighted at the start. 
The opportunity will be theirs to renew the war of ex-
termination that they waged in years gone by.

Sporadic instances of unfair practices even in the meat 
business are stated in the findings to have occurred since 
the monopoly was broken, practices as to which the de-
fendants’ officers disclaim responsibility or knowledge. It 
is easy to make such excuses with plausibility when-a busi-
ness is so huge. They become less plausible when the size 
of the business is moderate. Responsibility is then cen-
tered in a few. If the grocery business is added to the 
meat business, there may be many instances of unfair 
pressure upon retailers and others with the design of 
forcing them to buy from the defendants and not from 
rival grocers. Such at any rate was the rationale of the 
decree of 1920. Its restraints, whether just or excessive,
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were bom of that fear. The difficulty of ferreting out 
these evils and repressing them when discovered supplies 
an additional reason why we should leave the defendants 
where we find them, especially since the place where we 
find them is the one where they agreed to be.

There is need to keep in mind steadily the limits of 
inquiry proper to the case before us. We are not framing 
a decree. We are asking ourselves whether anything has 
happened that will justify us now in changing a decree. 
The injunction, whether right or wrong, is not subject to 
impeachment in its application to the conditions that 
existed at its making. We are not at liberty to reverse 
under the guise of readjusting. Life is never static, and 
the passing of a decade has brought changes to the grocery 
business as it has to every other. The inquiry for us is 
whether the changes are so important that dangers, once 
substantial, have become attenuated to a shadow. No 
doubt the defendants will be better off if the injunction 
is relaxed, but they are not suffering hardship so extreme 
and unexpected as to justify us in saying that they are 
the victims of oppression. Nothing less than a clear 
showing of grievous wrong evoked by new and unforeseen 
conditions should lead us to change what was decreed 
after years of litigation with the consent of all concerned.

The case comes down to this: the defendants had 
abused their powers so grossly and persistently as to lead 
to the belief that even when they were acting separately, 
their conduct ghould be subjected to extraordinary re-
straints. There was the fear that even when so acting they 
would still be ready and able to crush their feebler rivals in 
the sale of groceries and kindred products by forms of 
competition too ruthless and oppressive to be accepted as 
fair and just. Wisely or unwisely, they submitted to 
these restraints upon the exercise of powers that would 
normally be theirs. They chose to renounce what they 
might otherwise have claimed, and the decree of a court 
confirmed the renunciation and placed it beyond recall.
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What was then solemnly adjudged as a final composi-
tion of an historic litigation will not lightly be undone 
at the suit of the offenders, and the composition held 
for nothing.

The decree should be reversed and the petitions 
dismissed. Reversed.

The Chief  Just ice , Mr . Justic e Sutherl and  and 
Mr . Justice  Stone  took no part in the consideration and 
decision of this case.

Mr . Justice  Butler , dissenting.

The facts on which the District Supreme Court allowed 
modification of parts of the 1920 consent injunction are 
set forth in its findings prepared in accordance with 
Equity Rule No. 70^. They are discussed and amplified 
in a painstaking opinion contained in the record. I think 
they are sustained by the evidence and are sufficient to 
support the decree.

Conditions affecting competition in the lines of busi-
ness carried on by defendants have changed since 1920. 
Indeed, the Government, after the introduction of evi-
dence by appellees, formally stipulated that they “are in 
active competition with each other ” etc.1 The facts nega-

1 Census figures in respect of slaughtering and meat packing estab-
lishments in 1921 and 1927 are as follows:

Value of production per year: 1921 1927
$5,000 to $20,000...................... . . 142 64
$20,000 to $100,000.................... . 304 267
$100,000 to $500,000.................. . 360 429
$500,000 to $1,000,000.............. . 112 163
$1,000,000 and over.................. . 266 327

Total........................................... 1,184 1,250
The relations between each of the defendant packers’ production of 

meat and lard and total production of these articles in the United 
States during the years 1920 and 1929 are as follows:
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tive any suggestion that danger of monopolistic control 
now exists. Each of the principal packers has suffered 
discouraging operating losses. One of them, retiring from 
business, sold its plants to another. The purchaser, in 
order to avoid failure, was compelled to refinance and has 
not earned reasonable profits in any year. Another, being 
embarrassed, passed into the hands of a receiver, was sub-
sequently adjudged bankrupt and later reorganized. 
Only two have continued able to sustain themselves. It 
is shown without dispute that defendants’ earnings, 
whether considered in relation to sales or to the worth of 
property invested, are low and substantially less than 
those of others carrying on the same lines of business.2

Since 1920 the manufacture and distribution of food 
have grown greatly and to a large extent have come to

2 The following table groups the defendants’ earnings and compares 
them with the combined earnings of 15 competitors from 1920 to 
1929:

1920 1929
Swift.............................................. ... 13.2% 15.2%
Armour (including Morris)... ... 15.8% 14.1%
Wilson.......................................... ... 5.2% 4.3%
Cudahy.................... ................... ... 4.0% 4.7%

» Loss.

Year

Percent-
age of 

defend-
ants’ 

earnings 
on sales

Percent-
age of 

competi-
tors’ 

earnings 
on sales

Percent-
age of 

defend-
ants’ 

earnings 
on net 
worth

Percent-
age of 

competi-
tors’ 

earnings 
on net 
worth

1920____ __________________________________ 0.18 0.76 0.88 2.48
1921____ __________________________________ «3.05 ».17 »10.27 »5.80
1922________ _________________________ .10 2.72 .35 10.87
1923.... ____________________ 1.58 3.40 5.65 12.00
1924...._________ ____________ ...___________ 1.77 3.39 6.46 13.28
1925____ _____________________ 1.44 2.03 5.82 9.11
1926.... _____________ 1.35 2.65 5.03 12.24
1927______ .63 2.07 2.49 9.83
1928______ _______________________ 1.24 3.17 5.13 14.10
1929___________________________________ ____ 1.06 2.68 4.55 14.02
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be carried on by integrated concerns in strong hands, 
which have taken over and are handling many products 
from the sources of production to consumers. More and 
more, meat—formerly distributed through shops selling 
little if anything else—is sold in stores carrying groceries 
and other articles of food. The diversification of the busi-
ness of defendants permitted by the modification of the 
injunction is in harmony with present legitimate tenden-
cies in the business of producing and selling meat, gro-
ceries and other articles of food. In all branches of such 
activities there is strong and active competition. The use 
by defendants of their employees and facilities for the 
sale and distribution of groceries as well as meat would 
not give them any undue advantage over their competi-
tors. Under present conditions the relief granted below 
would not enable them to inflict the evils of monopoly 
upon any part of the food industry. The denial of that 
relief makes against competition intended to be preserved 
by the Sherman Act. Defendants should be permitted 
more efficiently to use their help and equipment to lessen 
their operating expenses. That makes for lower prices 
and so is in the public interest.

The wholesale grocers, represented here by objecting 
interveners, are not entitled to the court’s protection 
against the competition of non-members or of defendants 
carrying on separately and competing actively. They 
may not avoid the burden of sustaining themselves in a 
free and open market by protestation of fear that, if al-
lowed to engage in the grocery business at all, defendants 
will unfairly compete in violation of the federal anti-
trust laws. If and whenever shown necessary for the pro-
tection of the commerce safeguarded by the original de-
cree, the Government may have the modified provisions 
restored or new ones added.

There is nothing in the original complaint that makes 
for reversal here. The Government’s allegations were 
denied by answer. The decree was entered without evi-



FOX FILM CORP. v. DOYAL. 123

106 Syllabus.

dence or findings pursuant to a written stipulation be-
tween the Government and the defendants expressly pro-
viding that “ this stipulation shall not constitute or be 
considered as an admission, and the rendition or entry 
of the decree, or the decree itself, shall not constitute or 
be considered as an adjudication that the defendants, or 
any of them, have in fact violated any law of the United 
States.” And that provision was in exact words incorpo-
rated in and made a part of the decree. Thus the Govern-
ment consented to, and the court adopted, this provision 
quite as much as the defendants consented to the other 
parts of the decree.

The fact that defendants thereafter applied to have the 
decree vacated upon grounds directed only to the power 
of the court to enter it ought not to be regarded as mili-
tating against them or their good faith—particularly when 
it is recalled that this court, when reviewing that proceed-
ing, deemed the questions presented of sufficient impor-
tance to call for their argument a second time. 276 
U. S. 311.

I am of opinion that the facts found, taken with 
those conceded or established by uncontradicted evidence, 
justly entitle appellees to the measure of relief given 
below, and that the modifying decree should be affirmed.

I am authorized to say that Mr . Justice  Van  De - 
vanter  concurs in this opinion.

FOX FILM CORP. v. DOYAL et  al .

APPEAL FROM THE SUPREME COURT OF GEORGIA.

No. 118. Argued January 12, 1932. Reargued March 15, 16, 1932.— 
Decided May 16, 1932.

1. A privilege tax on a business of licensing copyrighted motion pic-
tures, measured by the gross receipts of royalties, is in effect a 
direct charge upon the royalties. Educational Films Corp. v. Ward, 
282 U. S. 379, distinguished. P. 126.
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2. Copyrights, as granted under the Copyright Act, are the property 
of the author, in which the United States has no interest aside from 
the general benefits derived by the public from the labors of 
authors. P. 127.

3. Copyrights are not federal instrumentalities and income derived 
from them is not immune from state taxation. Long n . Rockwood, 
277 U. S. 142, (holding otherwise as to patents) is overruled. 
Pp. 128, 131.

4. The principle of immunity of federal instrumentalities from state 
taxation and of state instrumentalities from federal taxation is con-
fined to the protection of operations of government. P. 128.

5. The mere fact that a copyright is property derived from a grant 
by the United States is insufficient to support the claim of exemp-
tion. Nor does the fact that the grant is made in furtherance of 
a governmental policy of the United States, and because of the 
benefits which are deemed to accrue to the public in the execution 
of that policy, furnish ground for immunity. P. 128.

6. A nondiscriminatory tax on the royalties from copyrights does not 
hamper the execution of the policy of the copyright statute. P. 131.

173 Ga. 403, affirmed.

Appe al  from a judgment, by a divided court, sustaining 
the dismissal of a suit to enjoin collection of state taxes.

Messrs. Wm. A. Sutherland and Joseph B. Brennan, 
with whom Mr. Benjamin P. DeWitt was on the brief, 
for appellant.

Copyrights granted by the United States are federal 
instrumentalities and the royalties derived therefrom are 
not taxable by the States. Long v. Rockwood, 277 U. S. 
142; followed in Quicksaje Mjg. Corp. v. Graham, 161 
Tenn. 46; Maxwell v. Chemical Const. Co., 200 N. C. 500.

There is no basis for drawing any distinction between 
patents and copyrights in the present connection. Copy-
right and patent powers are conferred upon Congress by 
the Constitution in exactly the same language.

In Educational Films Corp. v. Ward, 282 U. S. 379, 
it was not suggested that copyrights are to be treated 
differently from patents with regard to state taxation. 
See Long v. Rockwood, 41 F. (2d) 395, 396.
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A State may not tax income from federal instrumen-
talities under an occupation or privilege tax measured by 
gross receipts. Northwestern Mutual Life Ins. Co. v. 
Wisconsin, 275 U. S. 136, 140; Crew Levick Co. v. Penn-
sylvania, 245 U. S. 292; New Jersey Bell Tel. Co. v. State 
Board, 280 U. S. 338.

A distinction should be drawn here between an excise 
tax which is measured by gross receipts and one which is 
measured by net receipts from a federal instrumentality. 
This Court has held that royalties from United States 
copyrights may be included in the net income which is 
the measure of the New York Corporate Franchise Tax. 
Educational Films Corp. v. Ward, supra. In that case it 
was following Flint v. Stone Tracy Co., 220 U. S. 107, 162 
et seq., which upheld a federal tax levied upon a corporate 
franchise, and measured by the entire corporate net in-
come, including income from tax-exempt municipal bonds. 
Cf. Macallen Co. v. Massachusetts, 279 U. S. 620, 635.

It should be noticed that both the Educational Films 
Corp, case and Flint v. Stone Tracy Co., involved cor-
porate franchise taxes, rather than general occupation 
taxes such as the Georgia Gross Receipts tax. In uphold-
ing the tax in the Educational Films Corp, case, the three 
judge district court distinguished the case of Panhandle 
Oil Co. v. Mississippi, 277 U. S. 218, on the ground that 
the privilege tax held void in that case was not a cor-
porate franchise tax. Educational Films Corp. v. Ward, 
41 F. (2d) 395, 397. Cf. National Life Ins. Co. v. United 
States, 277 U. S. 508.

At least royalties from copyrights are no less immune 
from state taxation than receipts from interstate com-
merce, and it is clear that receipts from interstate com-
merce can not validly be taxed under the Georgia Gross 
Receipts Tax Act. Gillespie v. Oklahoma, 275 U. S. 501; 
Fargo v. Michigan, 121 U. S. 230; Philadelphia & Sou. 
S. S. Co. v. Pennsylvania, 122 U. S. 326; Meyer n . Wells,
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Fargo & Co., 223 U. S. 298; U. S. Glue Co. v. Oak Creek, 
247 U. S. 321, 328-29; New Jersey Bell Tel. Co. v. State 
Board, 280 U. S. 338, 346.

Mr. Orville A. Park, with whom Messrs. George M. 
Napier, Attorney General of Georgia, and J. A. Smith 
were on the brief, for appellees.

Mr . Chief  Justi ce  Hughe s  delivered the opinion of 
the Court.

Appellant, a New York corporation which is engaged 
within the State of Georgia in the business of licensing 
copyrighted motion pictures, brought this suit to restrain 
the collection of the state tax upon the gross receipts of 
royalties under such licenses. The tax was challenged 
upon the ground that copyrights are instrumentalities of 
the United States. On demurrer, the suit was dismissed, 
and the Supreme Court of the State, the Justices being 
equally divided in opinion1 affirmed the judgment. 172 
Ga. 403; 157 S. E. 664. The case comes here on appeal.

The Gross Receipts Tax Act (Georgia Laws, 1929, p. 
103), describes the tax as laid “ upon the privilege of en-
gaging in certain occupations ” and “ upon certain busi-
ness and commercial transactions and enterprises.” As 
the tax is measured by gross receipts, the case is not ruled 
by Educational Films Corp. n . Ward, 282 U. S. 379, where 
the tax was based upon the net income of the corpora-
tion. Appellant insists, and we think rightly, that the 
operation of the statute here in question, in its applica-
tion to gross receipts, is to impose a direct charge upon 
the royalties. Northwestern Mutual Life Ins. Co. v. Wis-
consin, 275 U. S. 136, 141. See, also, Crew Levick Co. v. 
Pennsylvania, 245 U. S. 292, 297; United States Glue Co. 
v. Oak Creek, 247 U. S. 321, 328, 329; New Jersey Bell 
Telephone Co. v. State Board, 280 U. S. 338, 346. The 
question is thus presented whether copyrights are to be



FOX FILM CORP. v. DOYAL. 127

123 Opinion of the Court.

deemed instrumentalities of the Federal Government and 
hence immune from state taxation.

The Constitution empowers the Congress “To promote 
the Progress of Science and useful Arts, by securing for 
limited Times to Authors and Inventors the exclusive 
Right to their respective Writings and Discoveries.” Art. 
I, § 8, par. 8. The production to which the protection of 
copyright may be accorded is the property of the author 
and not of the United States. But the copyright is the 
creature of the Federal statute passed in the exercise of 
the power vested in the Congress. As this Court has 
repeatedly said, the Congress did not sanction an existing 
right but created a new one. Wheaton v. Peters, 8 Pet. 
591, 661; American Tobacco Co. v. Werckmeister, 207 U. S. 
284, 291; Globe Newspaper Co. v. Walker, 210 U. S. 356, 
362; Caliga v. Inter Ocean Newspaper Co., 215 U. S. 182, 
188. The statute confers upon the author after publica-
tion the exclusive right for a limited period to multiply 
and vend copies and to engage in the other activities de-
scribed by the statute in relation to the subject matter. 
U. S. C., Tit. 17. In creating this right, the Congress did 
not reserve to the United States any interest in the pro-
duction itself, or in the copyright, or in the profits that 
may be derived from its use. Nor did the Congress pro-
vide that the right, or the gains from its exercise, should 
be free of tax. The owner of the copyright, if he pleases, 
may refrain from vending or licensing and content him-
self with simply exercising the right to exclude others 
from using his property. Compare Continental Paper 
Bag Co. v. Eastern Paper Bag Co., 210 U. S. 405, 422, 424. 
The sole interest of the United States and the primary 
object in conferring the monopoly lie in the general bene-
fits derived by the public from the labors of authors. A 
copyright, like a patent, is “ at once the equivalent given 
by the public for benefits bestowed by the genius and 
meditations and skill of individuals and the incentive to
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further efforts for the same important objects.” Kendall 
v. Winsor, 21 How. 322, 327, 328; Grant v. Raymond, 6 
Pet. 218, 241, 242.

The principle of the immunity from state taxation of 
instrumentalities of the Federal Government, and of the 
corresponding immunity of state instrumentalities from 
Federal taxation—essential to the maintenance of our 
dual system—has its inherent limitations. It is aimed 
at the protection of the operations of government (Mc-
Culloch v. Maryland, 4 Wheat. 316, 436), and the im-
munity does not extend “ to anything lying outside or be-
yond governmental functions and their exertions.” In-
dian Motocycle Co. v. United States, 283 U. S. 570, 576, 
579. Where the immunity exists, it is absolute, resting 
upon an “ entire absence of power ” (Johnson v. Mary-
land, 254 U. S. 51, 55, 56), but it does not exist “where 
no direct burden is laid upon the governmental instru-
mentality, and there is only a remote, if any, influence 
upon the exercise of the functions of government.” Will-
cuts v. Bunn, 282 U. S. 216, 225.

In this instance, the mere fact that a copyright is prop-
erty derived from a grant by the United States is insuffi-
cient to support the claim of exemption. Nor does the 
fact that the grant is made in furtherance of a govern-
mental policy of the United States, and because of the 
benefits which are deemed to accrue to the public in the 
execution of that policy, furnish ground for immunity. 
The disposition by the Government of public lands, in 
order to advance the general interest by promoting settle-
ment, illustrates the principle and its limitation. The 
property of the United States is not subject to state taxa-
tion (Van Brocklin v. Tennessee, 117 U. S. 151), but the 
property of individual owners, although derived from the 
United States under its public land laws, may be taxed. 
The power to tax exists as soon as the ownership is 
changed. Witherspoon v. Duncan, 4 Wall. 210, 219.
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Though the legal title remains in the Government, if the 
proceedings have reached the point where nothing more 
remains to be done by the entryman and the Government 
no longer has any beneficial interest in the land and does 
not exclude the entryman from the use of it, he is regarded 
as the beneficial owner and the land as subject to taxation. 
Bothwell v. Bingham County, 237 IT. S. 642, 647.1 Again, 
the possessory right of a qualified locator after discovery 
of minerals is a property right in the full sense, unaffected 
by the fact that the paramount title to the land is in the 
United States, and such interest from early times has been 
held to be vendible, inheritable, and taxable. Forbes v. 
Gracey, 94 U. S. 762, 766, 767; Elder v. Wood, 208 U. S. 
226, 232; Union Oil Co. v. Smith, 249 U. S. 337, 349; 
Irwin v. Wright, 258 U. S. 219, 231.* 2 It is thus apparent 
that the mere fact that a property right is created by stat-
ute to fulfil a governmental purpose does not make it 
nontaxable when it is held in private ownership and exer-
cised for private advantage. See Susquehanna Power Co. 
v. State Tax Commission (No. 1), 283 U. S. 291, 297.

‘See, also, Carroll v. Safford, 3 How. 441, 461; Tucker v. Ferguson, 
22 Wall. 527, 572; Wisconsin Railroad Co. v. Price County, 133 U. S. 
496, 505; Irwin v. Wright, 258 U. S. 219, 228, 229; New Brunswick 
v. United States, 276 U. S. 547, 556; Exchange Trust Co. v. Drainage 
District, 278 U. S. 421, 425; Group No. 1 Oil Corp. v. Bass, 283 U. 8. 
279, 282.

2 Even the reservation to the United States, in its grant of prop-
erty, of a right of user for particular governmental purposes does not 
necessarily withdraw the property granted from the taxing power of 
the State. Baltimore Shipbuilding Co. v. Baltimore, 195 U. S. 375. 
Property in private ownership is not rendered non-taxable by the 
mere fact that it is the property of an agent of the Government and 
is used in the conduct of the agent’s operations and is necessary for 
the agency, when Congress has not provided for its exemption. Rail-
road Co. v. Peniston, 18 Wall. 5, 33; Central Pacific R. Co. v. Cali-
fornia, 162 U. S. 91, 125; Gromer v. Standard Dredging Co., 224 
U. S. 362, 371; Choctaw, Oklahoma & Gulf R. Co. v. Mackey, 256 
U. S. 531,537; Shaw v. Oil Corporation, 276 U- S. 575, 581.

144844°—32----- 9
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We are of the opinion that no controlling distinction 
can be based, in the case of copyrights, upon the character 
of the right granted. The argument that it is in the 
nature of a franchise or privilege bestowed by the Gov-
ernment, is met by the fact that it is not a franchise or 
privilege to be exercised on behalf of the Government or 
in performing a function of the Government. The 1 min-
ing claim’ above mentioned, or the possessory right to 
explore and work a mine under the applicable Federal 
laws and regulations, may also be regarded as a franchise 
or privilege, but the Court found the right to be none the 
less taxable, observing in Forbes v. Gracey, supra, that 
“ those claims are the subject of bargain and sale and 
constitute very largely the wealth of the Pacific coast 
States.” Copyright is a right exercised by the owner dur-
ing the term at his pleasure and exclusively for his own 
profit and forms the basis for extensive and profitable 
business enterprises. The advantage to the public is 
gained merely from the carrying out of the general policy 
in making such grants and not from any direct interest 
which the Government has in the use of the property 
which is the subject of the grants. After the copyright 
has been granted the Government has no interest in any 
action under it save the general one that its laws shall be 
obeyed. Operations of the owner in multiplying copies, 
in sales, in performances or exhibitions, or in licensing 
others for such purposes, are manifestly not the operations 
of the Government. A tax upon the gains derived from 
such operations is not a tax: upon the exertion of any 
governmental function.

In Gillespie v. Oklahoma, 257 U. S. 501, the question 
concerned income derived from leases of restricted Indian 
lands. The leases were deemed to be instrumentalities of 
the United States in carrying out its duties to the Indians, 
and the Court, speaking through Mr. Justice Holmes, con-
cluded that the tax imposed by Oklahoma was “ a direct
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hamper upon the effort of the United States to make the 
best terms that it can for its wards.” Id., p. 506. A simi-
lar result was reached in the recent ruling in relation to 
what was deemed to be the correlative case of leases by 
Oklahoma of lands held by the State for the support of 
its schools. Burnet n . Coronado Oil & Gas Company, 
285 U. S. 393. These decisions are not controlling here. 
The nature and purpose of copyrights place them in a 
distinct category and we are unable to find any basis for 
the supposition that a nondiscriminatory tax on royalties 
hampers in the slightest degree the execution of the policy 
of the copyright statute.

We agree, however, with the contention that in this 
aspect royalties from copyrights stand in the same position 
as royalties from the use of patent rights, and what we 
have said as to the purposes of the Government in rela-
tion to copyrights applies as well, mutatis mutandis, to 
patents which are granted under the same constitutional 
authority to promote the progress of science and useful 
arts. The affirmance of the judgment in the instant case 
cannot be reconciled with the decision in Long v. Rock-
wood, 277 U. S. 142, upon which appellant relies, and in 
view of the conclusions now reached upon a re-examina-
tion of the question, that case is definitely overruled.

Judgment affirmed.

McCORMICK & CO., INC. et  al . v . BROWN, STATE 
COMMISSIONER OF PROHIBITION OF WEST 
VIRGINIA, ET AL.

app eal  from  the  distric t  court  of  the  united  state s  
FOR THE DISTRICT OF ‘WEST VIRGINIA.

No. 599. Argued April 22, 1932.—Decided May 16, 1932.

Alcoholic preparations, made and sold for medicinal, mechanical, 
toilet, and culinary purposes, held subject to provisions of the West 
Virginia prohibition statute, and regulations thereunder, by which
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nonresident manufacturers and wholesalers, though holding federal 
permits issued under the National Prohibition Act, are required to 
obtain state permits and pay state license fees before shipping 
such products into the State, even to purchasers holding state 
licenses as retail dealers.

1. The power of a State to prohibit sale of alcoholic liquor as a 
beverage, carries with it the power to supervise the sale of other 
alcoholic preparations which normally will be, but possibly may not 
be, used legitimately. P. 139.

2. The Act of March 1, 1913, called the Webb-Kenyon Act, by 
which interstate shipments and sales of intoxicating liquor were 
stripped of their immunity from the prohibitory laws of the State 
into which it is taken, was not repealed by the Eighteenth 
Amendment or by the National Prohibition Act, but is still in 
force. P. 140.

3. State prohibition laws derive their force from the power 
originally belonging to the States and preserved to them by the 
Tenth Amendment, and are not superseded by the Eighteenth 
Amendment where they do not sanction what it forbids. P. 141.

4. The power of a State by administrative control to prevent 
traffic in products of intoxicating alcoholic content unless so treated 
as to render them unfit for beverages, was made applicable by the 
Webb-Kenyon Act to interstate transactions. P. 141.

5. The Webb-Kenyon Act was not limited in that respect by the 
provisions of the National Prohibition Act authorizing traffic in 
certain articles containing alcohol, put up for non-beverage uses, 
when manufactured and prepared for market under federal per-
mits. P. 142.

6. The Webb-Kenyon Act prohibits the shipment or transporta-
tion of intoxicating liquor into a State when it “is intended, by 
any person interested therein, to be received, possessed, sold, or in 
any manner used ... in violation of any law of such State.” Held 
that sales by wholesalers who have not the permits required by 
West Virginia, to retailers having local permits to receive, store and 
sell the kind of alcoholic products shipped, are directly within the 
terms of the Act, since the state law does not make the permits 
issued to the local dealers a substitute for those required of the 
wholesalers. P. 143.

7. State legislation, though it can not give validity to acts pro-
hibited by the Eighteenth Amendment, may provide additional 
instruments to make prohibition effective. Id.

Affirmed.
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Appe al  from a decree of the District Court of three 
judges dismissing a bill for an injunction to restrain offi-
cers of West Virginia from requiring the appellants to ob-
tain state licenses and to pay license fees before shipping 
into the State certain products containing alcohol.

Messrs. Philip C. Friese and H. D. Rummel for appel-
lants.

Messrs. W. G. Brown and R. Dennis Steed, Assistant 
Attorney General of West Virginia, with whom Mr. H. B. 
Lee, Attorney General, was on the brief, for appellees.

Mr . Chief  Just ice  Hughes  delivered the opinion of 
the Court.

This suit was brought by nonresident manufacturers 
and wholesale dealers to restrain state officers of West 
Virginia from requiring the complainants to obtain per-
mits from the State Commissioner of Prohibition, and to 
pay an annual license fee of $50, before shipping certain 
products into the State to purchasers there for resale.

The bill alleged that, while these products contained 
ethyl alcohol, they were used and usable solely for'medi-
cinal, mechanical, toilet, and culinary purposes, and were 
not intoxicating liquors or fit for beverage purposes within 
the meaning of the laws of the United States; that the 
products were covered by permits issued to the complain-
ants respectively under the National Prohibition Act; 
and that the shipment and sales in question were to deal-
ers in West Virginia holding state permits. The bill 
charged that the requirements of the state officers, pur-
porting to act under state legislation, constituted an inter-
ference with interstate commerce in violation of the com-
merce clause of the Federal Constitution, and that the 
complainants were without remedy at law. In their an-
swer, defendants (appellees) denied that the products in 
question were used and usable solely for the purposes
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alleged and that none of the products were “ intoxicating 
liquors ” and that they were non-intoxicating in fact; and, 
while admitting that the complainants held permits under 
the National Prohibition Act, defendants asserted the 
validity of the state laws and regulations by which state 
permits and the payment of the license fee were required.

The District Court, composed of three judges (Jud. 
Code, § 266, U. S. C., § 380) heard and denied, upon the 
pleadings and affidavits, an application for an interlocu-
tory injunction. Upon final hearing no further evidence 
was introduced and from the final decree, dismissing the 
bill, this appeal has been taken.

The Constitution of West Virginia (Art. VI, § 46) pro-
hibits “the manufacture, sale and keeping for sale of 
malt, vinous or spirituous liquors, wine, porter, ale, beer 
or any intoxicating drink, mixture or preparation of like 
nature,” except “ such liquors for medicinal, pharmaceu-
tical, mechanical, sacramental and scientific purposes” 
and “ denatured alcohol for industrial purposes,” deal-
ings in which are permitted under legislative regulations. 
The legislature was directed to enact such laws as might 
be necessary to carry these provisions into effect.

The legislative act now in force is Chapter 60 of the 
West Virginia Official Code (1931). The definition of 
“ liquors ” in section one of Article one embraces “ all 
liquids, mixtures or preparations, whether patented or not, 
which will produce intoxication.”1 By section four, sell-

§ 1. The word ‘liquors,’ as used in this chapter, shall be con-
strued to embrace' all malt, vinous or spirituous liquors, wine, porter, 
ale, beer or any other intoxicating drink, mixture or preparation of 
like nature; and all malt or brewed drinks, whether intoxicating or 
not, shall be deemed malt liquors within the meaning of this chapter; 
and all liquids, mixtures or preparations, whether patented or not, 
which will produce intoxication, and all beverages containing one-half 
of one per cent or more of alcohol, by volume, shall be deemed spiritu-
ous liquors, and all shall be embraced in the word ‘ liquors,’ as used 
in this chapter,”
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ing or soliciting or receiving orders for “ any liquors ” is 
penalized, “ except as hereinafter provided ” ; and “ in 
case of a sale in which a shipment or delivery of such 
liquors is made by a common or other carrier,” the sale 
is deemed to be made in the county of delivery.2 Excep-
tions, found in section five,3 * * * * 8 include sales of wine for sacra-

2 “ § 4. Except as hereinafter provided, if any person acting for him-
self, or by, for or through another, shall sell, keep, store, offer, or ex-
pose for sale, or solicit or receive orders for, any liquors, or absinthe or
any drink compounded with absinthe, he shall be deemed guilty of a 
misdemeanor for the first offense hereunder, . . . and in case of a sale 
in which a shipment or delivery of such liquors is made by a common
or other carrier the sale thereof shall be deemed to be made in the
county wherein the delivery thereof is made by such carrier to the
consignee, his agent or employee.”

8 “ § 5. The provisions of this chapter shall not be construed to pre-
vent . . . the manufacture and sale of pure grain alcohol, at wholesale, 
to druggists, hospitals, sanitariums, laboratories and manufacturers 
for medicinal, pharmaceutical, scientific and mechanical purposes, or 
of wine for sacramental purposes by religious bodies, or to prevent 
the sale and keeping and storing for sale by druggists of wine for sac-
ramental purposes by religious bodies, or any United States pharma-
copoeia or national formulary preparation in conformity with the 
West Virginia pharmacy law, or any preparation which is exempted 
by the provisions of the national pure food law; or to prevent the 
sale by druggists, through pharmacists, of pure grain alcohol for 
medicinal, scientific, pharmaceutical and mechanical purposes; or to 
prevent the use of such alcohol by physicians, dentists and veterina-
rians in the practice of their profession; or to prevent the medication 
and sale of pure grain alcohol according to formulae and under regu-
lations of the national prohibition act; . . . Provided, That no one 
shall manufacture, sell, keep for sale, purchase or transport any 
liquors, as defined in section one of this article and as herein excepted, 
without first obtaining a permit from the commissioner of prohibition 
so to do. Forms of application and permits shall be prepared by the 
commissioner and a fee for each permit issued shall be collected by 
him as follows:

“(a) All manufacturers of liquors and wholesale dealers therein 
shall pay a fee of fifty dollars for each permit; (b) all purchasers in 
wholesale quantities of ethyl alcohol in any form, whether pure, medi-
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mental purposes or of “ any United States pharmacopeia 
or national formulary preparation in conformity with the 
West Virginia pharmacy law, or any preparation which 
is exempted by the provisions of the national pure food 
law,” and this section contains a proviso that no one 
“ shall manufacture, sell, keep for sale, purchase or trans-
port any liquors, as defined in section one of this article 
and as herein excepted, without first obtaining a permit 
from the commissioner of prohibition so to do.” Permits 
are to be issued for the calendar year, and fees for each 
permit are prescribed, being fifty dollars in the case of 
manufacturers and wholesale dealers, ten dollars in the 
case of purchasers in wholesale quantities of ethyl alcohol, 
whether pure, medicated or denatured, for use as provided, 
and two dollars in the case of purchasers, except licensed 
druggists, in wholesale quantities of liquors, as defined in 
section one, for sale at retail. By section nine, common 
carriers are forbidden to carry into the State, or within 
the State, intoxicating liquors except 11 pure grain alcohol 
and wine, and such preparations as may be sold by drug-
gists for the special purposes and in the manner as set 
forth in section five.”* 4 Section eleven makes it unlawful

cated, or denatured, for use as herein provided, shall pay a fee of ten 
dollars for each permit; (c) all purchasers in wholesale quantities of 
liquors as defined in section one of this article for sale at retail, except 
duly licensed druggists, shall pay a fee of two dollars for each 
permit; . . .

“ Permits shall be issued for the calendar year and shall expire on 
the thirty-first day of December next following the issuance thereof. 
. . . Provided further, That such liquors shall be manufactured, sold, 
kept for sale, transported and used under permits issued by the fed-
eral prohibition commissioner and in accordance with regulations 
issued in pursuance of the national prohibition act.”

4 The provision in Section 9 is as follows: “ Provided further, That 
no common carrier, for hire, nor other person, for hire, or without 
hire, shall bring or carry into this State, or carry from one place to 
another within this State, intoxicating liquors for another, even when
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for nonresident dealers to sell to persons within the State 
intoxicating liquors or any of the preparations described, 
when they “ are intended by any person interested therein 
to be received, possessed, sold, or in any manner used, 
either in the original package or otherwise, in violation 
of the prohibition laws of this State and in case of ship-
ment or delivery by a carrier, the county in which the 
delivery is made is to be taken as the place of sale.* 5

Section three of Article two of Chapter 60 provides that 
the manufacture and sale of “ liquors ” by wholesale drug-
gists and other dealers shall be under the supervision of 
the commissioner of prohibition and governed by the regu-
lations he may from time to time prescribe. The com-
missioner’s regulations place nonresident manufacturers 
in the category of “wholesale dealers” and define the 
business of such dealers as “ that of selling at wholesale 
ethyl alcohol in any form . . . and wine as permitted and 
supervised by the Federal Government; or selling . . . 
any liquid, mixture, or preparation . . . which will pro-
duce intoxication, or coming within the definition of

intended for personal use; except a common carrier may, for hire, 
carry pure grain alcohol and wine, and such preparations as may be 
sold by druggists for the special purposes and in the manner as set 
forth in section five of this article.”

5“§11. . . .
“ It shall be unlawful for any nonresident vendor, dealer or other 

person to sell or furnish any malt, brewed, vinous, or fermented 
liquors, intoxicating liquors, or any mixture, compound or prepara-
tion, whether patented or not and whether intoxicating or not, to any 
person, corporation or firm within the territory of this State, when 
such liquors, mixture, compound or preparation, or any of them, are 
intended by any person interested therein to be received, possessed, 
sold, or in any manner used, either in the original package or other-
wise, in violation of the prohibition laws of this State; and in case of 
such sale or furnishing in which a shipment or delivery of such liquors 
is made by a common or other carrier, the sale and furnishing thereof 
shall be deemed to be made in the county wherein the delivery thereof 
is made by such carrier to the consignee, his agent or employee.”
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‘liquors ’ in section one ” of the statute. These dealers, 
it is provided, upon obtaining a permit from the state 
commissioner, may sell such liquors at wholesale for me-
dicinal, pharmaceutical, scientific and mechanical pur-
poses to persons holding permits to purchase. The regu-
lations also classify alcoholic preparations, as those re-
garded as beverages, the sale of which is forbidden, and 
those which comprise articles having a recognized legiti-
mate use and which can be sold under permits, the latter 
including a large variety of preparations with a described 
alcoholic content, such as proprietary medicines, tonics, 
cordials, elixirs, lotions, extracts and flavors, and various 
compounds bearing trade names.

Complainants’ products fall within these regulations. 
They contain ethyl alcohol ranging, according to the alle-
gation of the bill as to the foodstuffs and toilet articles of 
one of the complainants, ° from four per cent, to ninety 
per cent, ethyl alcohol by volume.” There is no charge 
that applications by complainants for permits have been 
denied. On the contrary, the bill of complaint alleged 
that complainants have either procured the required per-
mits from the state commissioner, on the payment of the 
prescribed fee, or “ have refused to procure such permits 
and refrained from shipping said products into said State.” 
The question is simply one of the authority of the state 
officers to demand that state permits be obtained.

The District Court found that the products in question 
are “ liquors ” within the meaning of the state statute, and 
we see no ground for a contrary conclusion. State v. 
Muncey, 28 W. Va. 494; State v. Good, 56 W. Va. 215; 
49 S. E. 121; State v. Durr, 69 W. Va. 251; 71 S. E. 767; 
State v. Henry, 74 W. Va. 72; 81 S. E. 569. Nor do we 
think that the regulations of the commissioner go beyond 
the authority which the statute confers. No state deci-
sion to that effect has been cited, and examination of the 
statutory provisions we have quoted gives no support to
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the contention that the commissioner has misconceived 
his duty. On the application for injunction the complain-
ants presented affidavits to show that their products, as 
required by Federal law and regulations, were unfit for 
beverage purposes and that consumption of them as a 
beverage “ would involve serious gastric irritations or dis-
orders, or nausea, and, in some cases, if persisted in, seri-
ous illness,” and that the products were sold strictly “ for 
medicinal, toilet, and culinary purposes.” Defendants 
denied the unfitness for beverage use, and, in support, 
submitted an affidavit of the chemist who had been em-
ployed by the state department to examine preparations 
covered by the commissioner’s regulations, including prod-
ucts of this sort submitted by one of the complainants on 
its application for a state permit. This witness testified 
that these various preparations, falling within the above- 
mentioned classes of the regulations, are such as “will 
produce intoxication and drunkenness ” and he based this 
statement on the “ alcoholic content, the potability and 
the physiological effect of the final product, and upon his 
actual experience and observation that said preparations 
are intoxicating in fact.”

We may lay the controversy of fact on one side, so far 
as it relates to the particular products of complainants, as 
the question is not merely that of the normal uses and 
purposes of these preparations which have alcoholic con-
tent and come within the state law, but whether, in view 
of that content and of possible abuses, the State has the 
power to put the sale of such products under the pre-
scribed administrative supervision. There is no basis for 
objection because of any arbitrariness in the State’s re-
quirements, as they are appropriately directed to the en-
forcement of its prohibitory legislation. Purity Extract 
Co. v. Lynch, 226 U. S. 192, 204; Eberle v. Michigan, 232 
U. S. 700, 706; Vigliotti v. Pennsylvania, 258 U. S. 403, 
407. The question before us is thus the narrower one
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whether the State’s authority extends to the complain-
ants’ transactions in the light of their interstate character 
and of the Federal legislation asserted to be applicable.

Prior to the adoption of the Eighteenth Amendment, 
the Congress, exerting its constitutional power of regu-
lation, had prohibited the movement in interstate com-
merce into any State of intoxicating liquors for purposes 
prohibited by the state law. The Webb-Kenyon Act6 
(Mar. 1, 1913, c. 90, 37 Stat. 699; U. S. C., Tit. 27, § 122). 
See, also, the Wilson Act (Aug. 8, 1890, c. 728, 26 Stat. 
313; U. S. C., Tit. 27, § 121) and the Reed Amendment 
(Mar. 3, 1917, c. 162, § 5, 39 Stat. 1069; U. S. C., Tit. 27, 
§ 123). With direct application to the prohibition law 
of West Virginia (the predecessor of the present statute 
and having a similar definition of “ liquors,” West Vir-
ginia Laws, 1913, c. 13), this Court held that the purpose 
of the Webb-Kenyon Act “ was to prevent the immunity 
characteristic of interstate commerce from being used to 
permit the receipt of liquor through such commerce in 
States contrary to their laws, and thus in effect afford a 
means by subterfuge and indirection to set such laws at

6 The Webb-Kenyon Act is entitled “An Act Divesting intoxicating 
liquors of their interstate character in certain cases,” and provides: 
“ That the shipment or transportation, in any manner or by any 
means whatsoever, of any spirituous, vinous, malted, fermented, or 
other intoxicating liquor of any kind, from one State, Territory, or 
District of the United States, or place noncontiguous to but subject 
to the jurisdiction thereof, into any other State, Territory, or District 
of the United States, or place noncontiguous to but subject to the 
jurisdiction thereof, or from any foreign country into any State, Ter-
ritory, or District of the United States, or place noncontiguous to but 
subject to the jurisdiction thereof, which said spirituous, vinous, 
malted, fermented, or other intoxicating liquor is intended, by any 
person interested therein, to be received, possessed, sold, or in any 
manner used, either in the original package or otherwise, in violation 
of any law of such State, Territory, or District of the United States, 
or place noncontiguous to but subject to the jurisdiction thereof, is 
hereby prohibited.”
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naught.” The Act was said to operate “ so as to cause the 
prohibitions of the West Virginia law against shipment, 
receipt and possession to be applicable and controlling.” 
Clark Distilling Co. v. Western Maryland Ry. Co., 242 
U. S. 311, 324. See, also, Seaboard Air Line Ry. v. North 
Carolina, 245 U. S. 298, 303, 304; United States v. Hill, 
248 U. S. 420, 424, 425; Williams V. United States, 255 
U. S. 336; Rainier Brewing Co. v. Great Northern Co., 259 
U. S. 150, 152. The appellants do not urge, and there 
would be no ground for such a contention, that either the 
Eighteenth Amendment or the National Prohibition Act 
had the effect of repealing the Webb-Kenyon Act. The 
Congress has not expressly repealed that Act, and there 
is no basis for an implication of repeal. The Eighteenth 
Amendment and the National Prohibition Act have not 
superseded state prohibitory laws which do not authorize 
or sanction what the constitutional amendment prohibits. 
Vigliotti v. Pennsylvania, supra. Such laws derive their 
force not from that amendment but from power originally 
belonging to the States and preserved to them by the 
Tenth Amendment. United States n . Lanza, 260 U. S. 
377, 381; Hebert n . Louisiana, 272 U. S. 312, 315; Van 
Oster v. Kansas, 272 U. S. 465, 469. As the prohibitory 
legislation of the States may thus continue to have effec-
tive operation, there is no reason for denying to the Webb- 
Kenyon Act its intended application to prevent the im-
munity of transactions in interstate commerce from being 
used to impede the enforcement of the States’ valid pro-
hibitions.

The appellants contend, however, that the products in 
question are not “ intoxicating liquors ” within the mean-
ing of the Webb-Kenyon Act. They insist that this term 
as used in that Act must be defined in the light of the 
terms of the subsequent National Prohibition Act. They 
refer to the exemptions in the later Act with respect to 
such articles as medicinal and toilet preparations, pro-
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prietary medicines and flavoring extracts, when manufac-
tured and prepared for the market under required permits. 
U. S. C., Tit. 27, § 13. But these provisions were not in 
contemplation at the time of the passage of the Webb- 
Kenyon Act and cannot operate to restrict the natural 
significance of the terms of that Act as they were adopted 
by the Congress and have been left unrepealed. That 
Act did not attempt to establish a definition of intoxicat-
ing liquors. It expressly referred to the prohibitory laws 
of the States, the enforcement of which it was intended 
to aid. The Congress undoubtedly recognized, as this 
Court had decided, that the State could prohibit the sale 
of liquor absolutely or conditionally. It could prohibit 
sale as a beverage and permit sale for medicinal and like 
purposes. It could prohibit sale by merchants and per-
mit it by licensed druggists. Eberle v. Michigan, supra; 
Kidd v. Pearson, 128 U. S. 1, 19; Rippey n . Texas, 193 
U. S. 504, 509; Crane v. Campbell, 245 U. S. 304, 307; 
Vigliotti n . Pennsylvania, supra. If preparations by rea-
son of their alcoholic content would be intoxicating, and 
could be used for beverage purposes, unless so treated as 
to render them unfit for such purposes, the States were 
clearly at liberty to insist, within the range of their au-
thority, upon being satisfied that such preparations had 
been so treated and to establish administrative control to 
that end. Seaboard Air Line Ry. v. North Carolina, 
supra. When the definition of intoxicating liquors, as set 
forth in state legislation and as applied to such prepara-
tions, is not an arbitrary one—and it cannot be regarded 
as arbitrary in the instant case—the Webb-Kenyon Act 
must be taken as referring to the liquors which the state 
legislation describes, or the plain purpose pf the Act would 
be frustrated. The same reasons which lead to the con-
clusion that the Webb-Kenyon Act was not repealed by 
the National Prohibition Act, compel the view that the
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scope of the application of the former was in no way lim-
ited by the latter.

The appellants make the further point that the Webb- 
Kenyon Act applies only where there is an intent to vio-
late the laws of the State into which the shipment is made. 
The Act prohibits the shipment or transportation of in-
toxicating liquor into a State when it “ is intended, by 
any person interested therein, to be received, possessed, 
sold, or in any manner used ... in violation of any law 
of such State.” The argument is that no intent to vio-
late the laws of West Virginia can be imputed to the ap-
pellants. It is said that they ship their products only to 
licensed dealers in West Virginia, that is, to those who are 
authorized by the state commissioner of prohibition “ to 
receive, store, and sell the same.” The short answer is 
that the state law does not make the permits issued to 
local dealers a substitute for the permits required of 
wholesale dealers. If the provisions of the state law, and 
the regulations under it, which expressly require state per-
mits for sales by wholesale dealers of the products in ques-
tion, are valid, it necessarily follows that sales by appel-
lants of these products without such permits would be in 
violation of the state law within the meaning of the 
Webb-Kenyon Act. The appellants in making the sales 
are obviously interested persons, and the shipment of their 
products into the State for the purpose of there consum-
mating their sales without the described permits would 
fall directly within the terms of that Act.

In determining the ultimate question of the validity, 
not simply of the State’s prohibitory legislation in its gen-
eral features, but, in particular, of its requirement of per-
mits as to products for which federal permits have been 
issued, we need only refer to the criterion established by 
the decisions of this Court. While state legislation can-
not give validity to acts prohibited by the Eighteenth
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Amendment, that legislation may provide additional in-
struments to make prohibition effective. That the State 
may adopt appropriate means to that end was expressly 
provided in section two of the Amendment in declaring 
that 11 The Congress and the several States shall have 
concurrent power to enforce this article by appropriate 
legislation.” National Prohibition Cases, 253 U. S. 350, 
387; Vigliotti v. Pennsylvania, supra. The Court said in 
United States v. Lanza, supra: “ In effect the second sec-
tion of the Eighteenth Amendment put an end to restric-
tions upon the State’s power arising out of the Federal 
Constitution and left her free to enact prohibition laws 
applying to all transactions within her limits. To be 
sure, the first section of the Amendment took from the 
States all power to authorize acts falling within its pro-
hibition, but it did not cut down or displace prior state 
laws not inconsistentT with it. . . . We have here two 
sovereignties, deriving power from different sources, ca-
pable of dealing with the same subject matter within the 
same territory. Each may, without interference by the 
other, enact laws to secure prohibition, with the limitation 
that no legislation can give validity to acts prohibited by 
the Amendment. Each government in determining what 
shall be an offense against its peace and dignity is exercis-
ing its own sovereignty, not that of the other.” See, also, 
Hebert v. Louisiana, supra. The mere fact that a state 
statute has broader scope than a provision of the National 
Prohibition Act upon the same subject does not affect its 
validity. Van Oster v. Kansas, supra. Different and 
higher penalties may be provided by the state law. Ed-
wards v. Georgia, 150 Ga. 754; 105 S. E. 363, affirmed 
258 U. S. 613; Chandler v. Texas, 89 Tex. Cr. 306; 232 
S. W. 317, affirmed 260 U. S. 708. State legislation im-
posing punishment for the sale of liquor without a state 
license may be enforced. Molinari v. Maryland, 141 Md.
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565; 119 Atl. 291, affirmed 263 U. S. 685, 686; Weisen- 
goff v. Maryland, 143 Md. 638; 123 Atl. 107, affirmed 263 
U. S. 685, 686; Colora v. New Jersey, 97 N. J. Law 316; 
117 Atl. 702, affirmed 267 U. S. 576. In Idaho v. Moore, 
36 Idaho 565; 212 Pac. 349, affirmed 264 U. S. 569, Moore 
was convicted of having intoxicating liquor in his private 
dwelling in violation of the state law, notwithstanding 
the stipulation that his possession was “ permitted by and 
lawful under the provisions of section 33 of the National 
Prohibition Act.” U. S. C., Tit. 27, § 50. See, also, 
North Carolina v. Campbell, 182 N. C. 911; 110 S. E. 86, 
affirmed 262 U. S. 728; Barnes v. New York, 266 U. S. 
581; Colonial Drug & Sales Co. v. Western Products Co., 
54 F. (2d) 216.

Applying the principle thus repeatedly declared, we 
are of the opinion that the provisions of the National Pro-
hibition Act relating to the issue of permits did not super-
sede the authority of West Virginia to require state per-
mits, as in the instant case, in the appropriate enforcement 
of its valid legislation. Decree affirmed.

BRADFORD ELECTRIC LIGHT CO., INC. v. CLAP-
PER, ADMINISTRATRIX.

CERTIORARI TO THE CIRCUIT COURT OF APPEALS FOR THE 
FIRST CIRCUIT.

No. 423. Argued February 15, 16, 1932.—Decided May 16, 1932.

1. A state statute is a “public act” within the meaning of the full 
faith and credit clause of the Federal Constitution. P. 154.

2. A federal court is bound equally with courts of the State in which 
it sits to observe the command of the full faith and credit clause. 
P. 155.

3. As regards the question whether a State is bound to recognize in 
its courts an Act of another State which is obnoxious to its public 
policy, different considerations may apply where the right claimed

144844°—32----- 10
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under the Act is the cause of action sued on, and where it is set 
up merely as a defense to an asserted liability. P. 160.

4. Through a contract made in Vermont, an employer domiciled and 
having its principal place of business there, and its employee, also 
a resident of that State, tacitly accepted the Vermont Workmen’s 
Compensation Act, which provides that injury or death of an em-
ployee suffered in Vermont or elsewhere in the course of his em-
ployment, shall be compensated for only as by the Act provided, 
without recourse to actions based on tort, which it expressly 
excludes. The employee died of an injury he received while cas-
ually in New Hampshire about the employment, and left no New 
Hampshire dependents. Held’.

(1) That the Vermont statutory agreement is a defense to the 
employer against an action for death by wrongful act, brought in 
New Hampshire, in the federal court, by the personal representative 
of the deceased employee. P. 153.

(2) Refusal to recognize such defense is a failure to give full 
faith and credit to the Vermont statute, in violation of Art. IV, 
§1, of the Federal Constitution. P. 154.

(3) To recognize as a defense in another State the statutory 
relationship and obligations to which the parties to the employ-
ment subjected themselves under the Vermont Act, is not to give 
that Act an extraterritorial application. P. 155.

(4) The fact that the New Hampshire Compensation Act per-
mits employees to elect, after the injury, whether to sue for negli-
gence or to avail themselves of its compensation provisions, does not 
establish that it would be obnoxious to New Hampshire public 
policy to give effect, ut supra, to the Vermont statute in cases 
involving only the rights of residents of that State. P. 161.

5. Acceptance of the New Hampshire Workmen’s Compensation Act 
by . a Vermont employer in order to save certain common law 
defenses if sued by employees resident in the former State held 
not an abandonment of the employer’s defense under the Vermont 
Act in respect of an employee who resided in Vermont and was 
injured while casually working in New Hampshire. P. 162.

51 F. (2d) 992, 999, reversed.

Certiorari  to review the affirmance of a recovery in an 
action for death by wrongful act. See 284 U. S. 221.

Messrs. Stanley M. Burns and George T. Hughes, with 
whom Mr. Wm, E. Leahy was on the brief, for petitioner.
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Mr. Robert W. Upton, with whom Mr. John E. Ben-
ton was on the brief, for respondent.

The plaintiff’s intestate having received the injuries 
which caused his death in New Hampshire, the rights of 
the parties depend primarily upon the laws of that State. 
Martin v. West, 222 U. S. 191; Atlantic Transport Co. v. 
Imbrovek, 234 U. S. 52; Gould's Case, 215 Mass. 480; 
Saloshin v. Houle, 155 Atl. 47.

The New Hampshire statute providing for the survival 
of actions for wrongful death is not based upon Lord 
Campbell’s Act. The measure of damages is not the loss 
to dependents. Imbriani v. Anderson, 76 N. H. 491. As 
originally enacted, the statute was quasi penal, and gave 
rights only as against railroads. The essential character-
istics of this statute have been preserved. Holland v. 
Morley Button Co., 83 N. H. 482. See also Dillon v. Rail-
way, 73 N. H. 367; Davis v. Herbert, 78 N. H. 179. They 
are opposed to the law in most jurisdictions. Decisions 
from other jurisdictions might aid but would scarcely 
control in its interpretation. Likewise, in the develop-
ment of workmen’s compensation New Hampshire has 
not followed the general trend.

New Hampshire recognizes that compensation does not 
compensate the injured employee for his loss. The right 
of the employee to recover his entire loss wThen his in-
jury is due solely to the negligence of his employer has 
been maintained. Under the New Hampshire system the 
benefits of compensation are assured to the employee and 
the inflexibility and injustice of an exclusive system of 
compensation largely eliminated. The Legislature of 
New Hampshire has repeatedly refused to abolish the 
right of election after injury. The differences in policy 
between New Hampshire and the other States are such 
that the rights of the parties to this action may not prop-
erly be determined by decisions from other jurisdictions.

Having set up its acceptance of the New Hampshire 
Act and obtained the benefit of it in this action, the peti-
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tioner ought not to be heard to assert that the acceptance 
did not extend to the respondent’s intestate. The legal 
consequences naturally attaching to the petitioner’s ac-
ceptance are not enlarged if the petitioner is held to the 
law of the trial. The acceptance was unlimited.

A contract intended to exempt Ithe employer from 
liability for negligence is against the public policy of New 
Hampshire and invalid. Saloshin v. Houle, 155 Atl. 47.

It is asserted “ that compensation acts are not contrary 
to the public policy.” But in so far as this may be true, 
the result has been attained by legislative action. At 
common law contracts intended to relieve the employer 
from liability from future negligence are invalid. Piper v. 
Railroad, 75 N. H. 228; Johnston v. Fargo, 184 N. Y. 379. 
The reasonableness of the consideration does not enter 
into the determination of the validity of such agreements. 
Consequently, agreements embodying compensation 
principles have been held valid only if they preserve to 
the employee “ the right to elect whether he will sue his 
employer or accept benefits from the association.” Chi-
cago, B. & Q. R. Co. v. Miller, 76 Fed. 439; Twaits n . 
Pennsylvania R. Co., 77 N. J. Eq. 103. See also Day v. 
Atlantic Coast Line R. Co., 179 Fed. 26; Johnson v. Phila-
delphia & Reading R. Co., 163 Pa. 127; Otis v. Pennsyl-
vania Co., 71 Fed. 136; Labatt, Master & Servant, 2d ed., 
§ 1921.

In determining whether such a contract as that said to 
have been made in Vermont ought to be enforced in New 
Hampshire, a fair test is to inquire whether such a con-
tract if made in New Hampshire would be valid. It is 
plain that it would not be enforcible. Piper v. Railroad, 
75 N. H. 228; Conn v. Company, 79 N. H. 450; Wessman 
n . Railroad, 84 N. H. 475.

The New Hampshire Compensation Act applies to all 
employees and employers engaged in specified employ-
ments. No distinction based upon the place of hire is
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recognized. The purpose of this legislation is prevent-
ive as well as remedial. The enlarged liability has a 
tendency to reduce industrial accidents. If the employee 
were permitted by contract to exempt the employer from 
his liability for negligence, this purpose might be defeated. 
The situation is similar to that arising under the federal 
laws relating to the safety of employees of railroads. Con-
tracts intended to relieve the railroad from the obligations 
imposed by these laws have been regarded as against 
public policy. Philadelphia, B. & W. R. Co. v. Schubert, 
224 U. S. 603. For similar reasons the attempts to extend 
state compensation laws to accidents subject to maritime 
law have failed. Southern Pacific Co. v. Jensen, 244 U. S. 
205.

The respondent’s action sounds in tort and is therefore 
controlled by the law of the place of injury. Gould’s 
Case, 215 Mass. 480.

In Vermont, the provisions of the Compensation Act 
were made a part of the contract of hiring, unless the 
employer or employee gave written notice that its pro-
visions were not to apply. But the laws of Vermont can 
have no extra-territorial effect. In New Hampshire the 
parties were free to modify this contract. The petitioner 
maintained a large portion of its distribution system in 
New Hampshire and might properly bring its men when 
at work there under local law. The petitioner, by writ-
ten declaration, accepted the compensation provisions of 
the Act of New Hampshire.

The petitioner’s acceptance, at the least, was an offer 
to its employees injured in New Hampshire to pay com-
pensation or to respond in damages according to the 
provisions of the Compensation Act. This offer was ac-
cepted by the respondent. The election of both parties 
to have their rights determined by the laws of New 
Hampshire, constituted an agreement superseding the al-
leged contract, based upon the Compensation Act of Ver-
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mont. The parties omitted no act necessary to have their 
rights determined by the laws of New Hampshire.

The theory that the compensation law of the place of 
hire determines the rights of parties must not be extended 
so far as to deny the employer and employee the right to 
modify the contract when the parties enter another juris-
diction. Moreover, it is not the contract of hire, but the 
relation arising therefrom upon which the law should op-
erate. The obligation to pay compensation arises out of 
the relation of master and servant rather than out of the 
contract by which that relation is created. The relation 
is brought into existence from day to day as the service 
is performed. Consequently, when the employer and em-
ployee both enter another State, there is no sound reason 
why the law there should not determine the obligations 
arising out of the relation of master and servant. Ameri-
can Radiator Co. v. Rogge, 87 N. J. L. 436; Doutwright v. 
Champlin, 91 Conn. 524; American Mut. Liability Ins. 
Co. v. McCaffrey, 37 F. (2d) 870, cert, den., 281 U. S. 
751; Carl Hagenback & G. W. Show Co. v. Randall, 75 
Ind. App. 417; Johns-Manville, Inc. v. Thrane, 80 Ind. 
App. 432; Smith v. Heine Safety Boiler Co., 119 Me. 552; 
Ocean Accident & G. Corp. n . Industrial Commission, 32 
Ariz. 265; Johnson v. Nelson, 128 Minn. 158; Mitchell v. 
St. Louis Smelting & Rfg. Co., 202 Mo. App. 251; Gins-
burg v. Byers, 171 Minn. 366.

Mr . Justice  Brandeis  delivered the opinion of the 
Court.

This action for damages was brought in a court of New 
Hampshire under the employers’ liability provisions of the 
Employers’ Liability and Workmen’s Compensation Act 
of that State, N. H. Public Laws, 1926, c. 302, to recover 
for the death of Leon J. Clapper, which the plaintiff 
claimed was due to his employer’s negligence. The case
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was removed to the federal court on the ground of diver-
sity of citizenship; the defendant, Bradford Electric Light 
Co., Inc., being a citizen and resident of Vermont and the 
plaintiff, Jennie M. Clapper, administratrix, being a citi-
zen and resident of New Hampshire. It appeared that 
the Company had its principal place of business in Ver-
mont and lines extending into New Hampshire; that Leon 
Clapper, a resident of Vermont, was employed by it there 
as a lineman for emergency service in either State; and 
that in the course of his duties, he was sent to restore some 
burned-out fuses at a substation in New Hampshire and 
while doing so was killed. The Company, invoking the 
full faith and credit clause of the Federal Constitution, 
set up as a special defense that the action was barred by 
provisions of the Vermont Compensation Act; that the 
contract of employment had been entered into in Ver-
mont, where both parties to it then, and at all times there-
after resided; and that the Vermont Act had been ac-
cepted by both employer and employee as a term of the 
contract.

The District Court ruled that the action was properly 
brought under the laws of the State of New Hampshire; 
that the action was based on a tort occurring in that 
State; and that the Vermont Workmen’s Compensation 
Act had no extra-territorial effect. Accordingly, that 
court rejected the special defense and denied a motion to 
dismiss. The case was tried three times before a jury, 
the third trial resulting in a verdict for the plaintiff in the 
sum of $4,000. The judgment entered thereon was first 
reversed by the Circuit Court of Appeals. But upon a 
rehearing, the judgment of the trial court was affirmed, 
one judge dissenting. 51 F. (2d) 992, 999. The Com-
pany filed in this Court both an appeal and a petition for 
writ of certiorari. The appeal was denied, and certiorari 
granted. 284 U. S. 221.
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The Vermont Workmen’s Compensation Act provides 
that a workman hired within the State shall be entitled 
to compensation even though the injury was received out-
side the State, Vermont General Laws, c. 241, § 5770; 
that “ employers who hire workmen within this state to 
work outside of the state, may agree with such workmen 
that the remedies under the provisions of this chapter 
shall be exclusive as regards injuries received outside this 
state by accident arising out of and in the course of such 
employment, and all contracts of hiring in this state shall 
be presumed to include such an agreement,” § 5774; that 
every contract of employment made within the State shall 
be presumed to have been made subject to its provisions, 
unless prior to the accident an express statement to the 
contrary shall have been made, in writing, by one of the 
parties, § 5765; and that acceptance of the Act is “ a sur-
render by the parties ... of their rights to any other 
method, form or amount of compensation or determina-
tion thereof,” § 5763. Neither the Company nor Leon 
Clapper filed a statement declining to accept any provi-
sion of the Vermont Act.

The New Hampshire Employers’ Liability and Work-
men’s Compensation Act provides that the employer 
shall become subject to the workmen’s compensation 
provisions of the Act only by filing a declaration to that 
effect, N. H. Public Laws, c. 178, § 4; and that even if the 
declaration is filed, the employee may, subsequent to the 
injury, still elect either to claim compensation, § 11, or 
to sue for damages at common law as modified by the 
employers’ liability provisions of the Act. Failure to file 
such a declaration exposes the employer to a common law 
action of negligence in which the defenses of assumption 
of risk and injury by a fellow servant may not be inter-
posed. §§ 2, 3. The Company filed in New Hampshire 
the declaration provided for by its statute.
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Thus each State has a workmen’s compensation law 
of the elective type; but their provisions differ sharply. 
The New Hampshire statute, unlike that of Vermont, 
permits the employee or his representative to elect, after 
the injury, to sue for damages as at common law; and it 
was as a result of such an election made by the administra-
trix that the case at bar arose. The main question for 
decision is whether the existence of a right of action for 
Leon Clapper’s death should be determined by the laws 
of Vermont, where both parties to the contract of em-
ployment resided and where the contract was made, or by 
the laws of New Hampshire, where the employee was 
killed.

First. It clearly was the purpose of the Vermont Act to 
preclude any recovery by proceedings brought in another 
State for injuries received in the course of a Vermont em-
ployment. The provisions of the Act leave no room for 
construction.1 The statute declares in terms that when a 
workman is hired within the State, he shall be entitled 
to compensation thereunder for injuries received outside, 
as well as inside, the State, unless one of the parties elects 
to reject the provisions of the Act. And it declares fur-
ther that for injuries wherever received the remedy under 
the statute shall exclude all other rights and remedies of 
the employee or his personal representative. If the acci-

x“ Right to Compensation Exclusive: The rights and remedies 
granted by the provisions of this chapter to an employee on account 
of a personal injury for which he is entitled to compensation under 
the provisions of this chapter, shall exclude all other rights and reme-
dies of such employee, his personal representatives, dependents or 
next of kin, at common law or otherwise on account of such injury. 
Employers who hire workmen within this state to work outside of the 
state, may agree with such workmen that the remedies under the 
provisions of this chapter shall be exclusive as regards injuries received 
outside this state by accident arising out of and in the course of such 
employment, and all contracts of hiring in this state shall be presumed 
to include such an agreement,” Vt, Gen. Laws, [1917] c. 241, § 5774.
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dent had happened in Vermont, the statute plainly would 
have precluded the bringing of an action for damages in 
New Hampshire under its employers’ liability act.2 For 
such action is predicated on a tort; and in Vermont an in-
jury resulting from the employer’s negligence is not a tort, 
if the provisions of the Compensation Act have been ac-
cepted. The question is whether the fact that the in-
jury occurred in New Hampshire leaves its courts free to 
subject the employer to liability as for a tort. That is, 
may the New Hampshire courts disregard the relative 
rights of the parties as determined by the laws of Ver-
mont where they resided and made the contract of em-
ployment; or must they give effect to the Vermont Act, 
and to the agreement implied therefrom, that the only 
right of the employee against the employer, in case of 
injury, shall be the claim for compensation provided by 
the statute?

Second. If the conflict presented were between the laws 
of a foreign country and those of New Hampshire, its 
courts would be free, so far as the restrictions of federal 
law are concerned, to attach legal consequences to acts 
done within the State, without reference to the undertak-
ing of the parties, entered into at their common residence 
abroad, that such consequences should not be enforced 
between them. But the conflict here is between the laws 
of two States; and the Company in setting up as a defense 
a right arising under the Vermont statute, invokes Art. 
IV, § 1, of the Federal Constitution, which declares that 
“ full faith and credit shall be given in each State to the 
public acts ... of every other State.” That a statute

8 Compare Home Ins. Co. v. Dick, 281 U. S. 397. No question is 
here raised of the character of that considered in Atchison, T. & S. F. 
Ry. Co. v. Sowers, 213 U. S. 55; and Tennessee Coal, Iron & R. Co. 
v. George, 233 U. S. 354, of the validity of an attempt to create a 
statutory cause of action and confine it to the courts of the enacting 
State.
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is a “ public act ” within the meaning of that clause is set-
tled. Modern Woodmen of America v. Mixer, 267 U. S. 
544, 550, 551; Aetna Life Ins. Co. v. Dunken, 266 U. S. 
389, 393. See Tennessee Coal, Iron & R. Co. v. George, 
233 U. S. 354, 360; Chicago & Alton R. Co. v. Wiggins 
Ferry Co., 119 U. S. 615, 622.3 A federal court sitting in 
New Hampshire is bound equally with courts of the State 
to observe the command of the full faith and credit clause, 
where applicable.4 The precise question for decision is 
whether that clause is applicable to the situation here 
presented.

Third. The administratrix contends that the full faith 
and credit clause is not applicable. The argument is that 
to recognize the Vermont Act as a defense to the New 
Hampshire action would be to give to that statute an * & 

sSee also Bothwell v. Buckbee, Mears Co., 275 U. S. 274, 279; 
Pennsylvania Fire Ins. Co. v. Gold Issue Mining & M. Co., 243 U. S. 
93, 96; Western Life Indemnity Co. v. Rupp, 235 U. S. 261, 274, 275; 
Texas & New Orleans R. Co. v. Miller, 221 U. S. 408, 416; Louisville
& Nashville R. Co. v. Melton, 218 U. S. 36, 50-52; El Paso & North-
eastern Ry. Co. v. Gutierrez, 215 U. S. 87, 92, 93; Smithsonian Insti-
tute v. St. John, 214 U. S. 19, 28; Allen v. Alleghany Co., 196 U. S. 
458, 464, 465; Finney v. Guy, 189 U. S. 335, 340; Johnson v. New 
York Life Ins. Co., 187 U. S. 491, 496; Eastern Bldg. & Loan Assn. v. 
Ebaugh, 185 U. S. 114, 121; Banholzer v. New York Life Ins. Co., 
178 U. S. 402, 405, 406; Lloyd v. Matthews, 155 U. S. 222, 227, 228; 
Glenn v. Garth, 147 U. S. 360, 367, 369. Compare Royal Arcanum 
v. Green, 237 U. S. 531, 544, 545; Converse v. Hamilton, 224 U. S. 
243, 260, 261; Hancock National Bank v. Famum, 176 U. S. 640; 
Crapo v. Kelley, 16 Wall. 610; Green v. Van Buskirk, 5 Wall. 307. 
See 2 Far rand, “ Records of the Federal Convention,” pp. 188, 447, 
577. Congress, acting under the authority of Article IV, § 1, has pro-
vided for the authentication of “ acts of the legislature of any state or 
territory or of any country subject to the jurisdiction of the United 
States.” Act of May 26, 1790, c. 11; Act of March 27, 1804, c. 56, 
§ 2; Rev. Stat. § 905, U. S- Code, Tit. 28, § 687.

4 Compare Mills v. Duryee, 7 Cranch 481; Rev. Stat. §§ 905, 906. 
See also Minnesota v. Northern Securities Co., 194 U. S. 48, 72; 
Cooper v. Newell, 173 U. S. 555, 567.
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extra-territorial effect, whereas a State’s power to legis-
late is limited to its own territory. It is true that full 
faith and credit is enjoined by the Constitution only in 
respect to those public acts which are within the legisla-
tive jurisdiction of the enacting State. See National 
Mutual Bldg. Loan Assn. v. Brahan, 193 U. S. 635, 647; 
Olmsted v. Olmsted, 216 U. S. 386, 395.5 But, obviously, 
the power of Vermont to effect legal consequences by 
legislation is not limited strictly to occurrences within its 
boundaries. It has power through its own tribunals to 
grant compensation to local employees, locally employed, 
for injuries received outside its borders, compare Quong 
Ham Wah Co. v. Industrial Accident Comm., 255 U. S. 
445, dismissing writ of error, 184 Cal. 26; 192 Pac. 1021, 
and likewise has power to exclude from its own courts 
proceedings for any other form of relief for such injuries.6 6

6 See also New York Life Ins. Co. v. Head, 234 U. S. 149, 161; 
Bonaparte v. Tax Court, 104 U. S. 592, 594. Compare Atchison, T. 
& S. F. Ry. v. Sowers, 213 U. S. 55, 70; Tennessee Coal, Iron & R. 
Co. v. George, 233 U. S. 354, 360.

6 For decisions construing state workmen’s compensation acts as 
applicable, under appropriate circumstances, to injuries received out-
side the State, and upholding the validity of the acts as so construed, 
see Quong Ham Wah Co. v. Industrial Accident Comm., 184 Cal. 26, 
36; 192 Pac. 1021; Industrial Commission v. Aetna Life Ins. Co., 
64 Colo. 480, 490; 174 Pac. 589; Kennerson v. Thames Towboat Co., 
89 Conn. 367, 375; 94 Atl. 372; Metropolitan Casualty Ins. Co. v. 
Huhn, 165 Ga. 667, 670; 142 S. E. 121; Beall Bros. Supply Co. v. 
Industrial Comm.', 341 Ill. 193, 199; 173 N. E. 64; Pierce v. Bekins 
Van & Storage Co., 185 Iowa 1346, 1356; 172 N. W. 191; Sounder’s 
Case, 126 Me. 144, 146; 136 Atl. 722; Pederzoli’s Case, 269 Mass. 
550, 553; 169 N. E. 427; Crane v. Leonard, Crossette & Riley, 214 
Mich. 218, 231; 183 N. W. 204; State ex rel. Chambers v. District 
Court, 139 Minn. 205, 208, 209; 166 N. W. 185; State ex rel. Loney 
v. Industrial Accident Board, 87 Mont. 191, 195, 196; 286 Pac. 408; 
McGuire v. Phelan-Shirley Co., Ill Neb. 609, 611, 612; 196 N. W. 
615; Rounsaville v. Central R. Co., 87 N. J. Law 371, 374; 94 Atl. 
392; Post v. Burger & Gohlke, 216 N. Y. 544, 549; 111 N. E. 351; 
(compare Smith v. Heine Safety Boiler Co., 224 N. Y. 9, 11, 12; 119 
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The existence of this power is not denied. It is contended 
only that the rights thus created need not be recognized 
in an action brought in another State; that a provision 
which Vermont may validly enforce in its own courts 
need not be given effect when the same facts are pre-
sented for adjudication in New Hampshire.

The answer is that such recognition in New Hamp-
shire of the rights created by the Vermont Act, can not, 
in any proper sense, be termed an extra-territorial ap-
plication of that Act.* 7 Workmen’s compensation acts are

N. E. 878; Cameron v. Ellis Construction Co., 252 N. Y. 394, 397; 
169 N. E. 622); Grinnell v. Wilkinson, 39 R. I. 447, 462, 463 ; 98 Atl. 
103; Smith v. Van Noy Interstate Co., 150 Tenn. 25, 36; 26 S. W. 
104; Texas Employers’ Ins. Assn. v. Volek, 44 S. W. (2d) 795, 798 
(Tex. Civ. App.); Pickering v. Industrial Comm., 59 Utah 35, 38; 
201 Pac. 1029; Gooding v. Ott, 77 W.Va. 487, 492, 493 ; 87 S. E. 862; 
Anderson v. Miller Scrap Iron Co., 169 Wis. 106, 114, 115; 170 N. W. 
275; 171 N. W. 935. A contrary construction was reached in Altman 
v. North Dakota Workmen’s Compensation Bureau, 50 N. D. 215; 
195 N. W. 287; Sheehan Pipe Line Const. Co. v. State Industrial 
Comm., 151 Okla. 272, 273; 3 P. (2d) 199. Early decisions to like 
effect, in California, Illinois, and Massachusetts, have been superseded 
by statute. See North Alaska Salmon Co. v. Pillsbury, 174 Cal. 1; 
162 Pac. 93; Union Bridge & Construction Co. v. Industrial Comm., 
287 Iff. 396, 398; 122 N. E. 609; Gould’s Case, 215 Mass. 480; 102 
N. E. 693. The provisions of the state statutes in respect to injuries 
occurring outside the state are summarized in Schneider, “ The Law 
of Workmen’s Compensation ” (2d ed. 1932), vol. I, pp. 428-433.

7 The statute does not undertake to prohibit acts beyond the bor-
ders of the State. Compare AUgeyer v. Louisiana, 165 U. S. 578; 
Nutting v. Massachusetts, 183 ,U. S. 553, 557. It does not attempt 
to forbid or regulate subsequent modification of the Vermont con-
tract, or the formation of subsidiary contracts, or new agreements, by 
the parties in other States. Compare New York Life Ins. Co. v. 
Head, 234 U. S. 149; New York Life Ins. Co. v. Dodge, 246 U. S. 357. 
It affects only the rights and liabilities of parties who by their con-
duct within the State have subjected themselves to its operation. As 
to those parties, its effect is not to create a liability for acts without 
the State, compare Western Union Telegraph Co. v. Brown, 234 U. S. 
542, but to give rise to a defense in consequence of acts within.



158 OCTOBER TERM, 1931.

Opinion of the Court. 286 U.S.

treated, almost universally, as creating a statutory rela-
tion between the parties—not, like employer’s liability 
acts, as substituting a statutory tort for a common law 
tort. See Cudahy Packing Co. v. Parramore, 263 U. S. 
418, 423; Mulhall v. Nashua Mfg. Co., 80 N. H. 194, 197; 
115 Atl. 449; Matter of Cameron v. Ellis Construction 
Co., 252 N. Y. 394, 396; 169 N. E. 622; Chandler v. In-
dustrial Commission, 55 Utah 213, 217; 184 Pac. 1020; 
Anderson v. Miller Scrap Iron Co., 169 Wis. 106, 113, 117, 
118; 170 N. W. 275; 171 N. W. 935. The relation be-
tween Leon Clapper and the Company was created by the 
law of Vermont; and as long as that relation persisted its 
incidents were properly subject to regulation there. For 
both Clapper and the Company were at all times resi-
dents of Vermont; the Company’s principal place of busi-
ness was located there; the contract of employment was 
made there; and the employee’s duties required him to go 
into New Hampshire only for temporary and specific pur-
poses, in response to orders given him at the Vermont 
office. The mere recognition by the courts of one State 
that parties by their conduct have subjected themselves 
to certain obligations arising under the law of another 
State is not to be deemed an extra-territorial application 
of the law of the State creating the obligation.8 Com-

8 See Barnhart v. American Concrete Steel Co., 227 N. Y. 531, 535; 
125 N. E. 675, denying recovery in a common law action for damages 
in the state of injury, on the ground that the employee’s remedy was 
for compensation under the law of the state of employment. Com-
pare In re Spencer Kellogg & Sons, 52 F. (2d) 129, 134, reversed on 
other grounds, 285 U. S. 502. Compensation was similarly denied in 
Hall v. Industrial Comm., 77 Colo. 338, 339; 235 Pac. 1073; Hopkins 
v. Matchless Metal Polish Co., 99 Conn. 457, 464; 121 Atl. 828; 
Proper v. Polley, 233 N. Y. App. Div. 621; 253 N. Y. S. 530. Com-
pare Scott v. White Eagle Oil & Rfg. Co., 47 F. (2d) 615, 616. See 
also Darsch v. Thearle Diflield Fire Works Display Co., 77 Ind. App. 
357; 133 N. E. 525. Compare Wiley v. Grand Trunk Ry. of Canada, 
227 Fed. 127, 130; Mexican Nat. R. Co. v. Jackson, 118 Fed. 549, 552.
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pare Canada Southern Ry. Co. v. Gebhard, 109 U. S. 527, 
536, 537.

By requiring that, under the circumstances here pre-
sented, full faith and credit be given to the public act of 
Vermont, the Federal Constitution prevents the employee 
or his representative from asserting in New Hampshire 
rights which would be denied him in the State of his resi-
dence and employment. A Vermont court could have 
enjoined Leon Clapper from suing the Company in New 
Hampshire, to recover damages for an injury suffered 
there, just as it would have denied him the right to recover 
such damages in Vermont. Compare Cole v. Cunning-
ham, 133 U. S. 107; Reynolds v. Adden, 136 U. S. 348, 
353. The rights created by the Vermont Act are entitled 
to like protection when set up in New Hampshire by way 
of defense to the action brought there. If this were not so, 
and the employee or his representative were free to disre-
gard the law of Vermont and his contract, the effectiveness 
of the Vermont Act would be gravely impaired. For the 
purpose of that Act, as of the workmen’s compensation 
laws of most other States, is to provide, in respect to per-
sons residing and businesses located in the State, not only 
for employees a remedy which is both expeditious and in-
dependent of proof of fault, but also for employers a 
liability which is limited and determinate. Compare New 
York Central R. Co. v. White, 243 U. S. 188; Hawkins v. 
Bleakly, 243 U. S. 210; Mountain Timber Co. v. Wash-
ington, 243 U. S. 219.

Fourth. It is urged that the provision of the Vermont 
statute which forbids resort to common law remedies for 
injuries incurred in the course of employment is contrary 
to the public policy of New Hampshire; that the full 
faith and credit clause does not require New Hampshire 
to enforce an act of another State which is obnoxious to 
its public policy; and that a federal court sitting in that 
State may, therefore, decline to do so. Compare Union
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Trust Co. v. Grosman, 245 U. S. 412. It is true that the 
full faith and credit clause does not require the enforce-
ment of every right conferred by a statute of another 
State. There is room for some play of conflicting policies. 
Thus, a plaintiff suing in New Hampshire on a statutory 
cause of action arising in Vermont might be denied relief 
because the forum fails to provide a court with jurisdiction 
of the controversy; see Chambers v. Baltimore & Ohio
R. Co., 207 U. S. 142, 148, 149; compare Douglas v. New 
York, N. H. & H. R. Co., 279 U. S. 377; or because it 
fails to provide procedure appropriate to its determina-
tion, see Tennessee Coal, Iron & R. Co. v. George, 233 
U. S. 354, 359; compare Slater v. Mexican National R. 
Co., 194 U. S. 120, 128, 129; or because the enforcement 
of the right conferred would be obnoxious to the public 
policy of the forum, compare Bothwell v. Buckbee, Mears 
Co., 275 U. S. 274, 277-279; Union Trust Co. n . Grosman, 
245 U. S. 412; Bond v. Hume, 243 U. S. 15, 25; Converse 
v. Hamilton, 224 U. S. 243, 260, 261; or because the lia-
bility imposed is deemed a penal one, see Galveston, H. &
S. A. Ry. Co. v. Wallace, 223 U. S. 481, 490, compare Stew-
art v. Baltimore & Ohio R. Co., 168 U. S. 445, 448. But 
the Company is in a position different from that of a plain-
tiff who seeks to enforce a cause of action conferred by the 
laws of another State. The right which it claims should 
be given effect is set up by way of defense to an asserted 
liability; and to a defense different considerations apply. 
Compare Home Ins. Co. v. Dick, 281 U. S. 397, 407, 408. 
A State may, on occasion, decline to enforce a foreign 
cause of action. In so doing, it merely denies a remedy, 
leaving unimpaired the plaintiff’s substantive right, so 
that he is free to enforce it elsewhere. But to refuse to 
give effect to a substantive defense under the applicable 
law of another State, as under the circumstances here 
presented, subjects the defendant to irremediable liabil-
ity« This may not be done. Compare Modern Wbodmen
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of America v. Mixer, 267 U. S. 544, 550, 551; Aetna Life 
Ins. Co. v. Dunken, 266 U. S. 389; Royal Arcanum v. 
Green, 237 U. S. 531. See also Western Union Telegraph 
Co. v. Brown, 234 U. S. 542; Atchison, T. & S. F. Ry. 
Co. v. Sowers, 213 U. S. 55, 69.

Moreover, there is no adequate basis for the lower 
court’s conclusion that to deny recovery would be ob-
noxious to the public policy of New Hampshire. No de-
cision of the state court has been cited indicating that 
recognition of the Vermont statute would be regarded in 
New Hampshire as prejudicial to the interests of its citi-
zens.9 In support of the contention that the provision 
of the Vermont Act is contrary to the New Hampshire 
policy, it is urged that New Hampshire’s compensation 
law is unique among workmen’s compensation acts in that 
it permits the injured employee to elect, subsequent to 
injury, whether to bring a suit based upon negligence or 
to avail himself of the remedy provided by the Act; and 
that the legislature of New Hampshire has steadily re-
fused to withdraw this privilege.10 But the mere fact that 
the Vermont legislation does not conform to that of New

9 Compare Saloshin v. Houle, 155 Atl. 47, an action of negligence 
by the widow of a New York resident killed in New Hampshire while 
working for a New York firm, brought against a third person residing 
in New Hampshire. The Supreme Court of New Hampshire held that 
the widow’s right of action was barred by her acceptance of compen-
sation under the New York Act, and that the acceptance, in accord-
ance with the provisions of that Act, operated as an assignment to 
the compensation insurer of her rights against the defendant.

10 Attention is called to the following rejected compensation bills 
abolishing the right of election after accident: 1915 Session, House 
Bills No. 206, 302, Journal, pp. 720, 1021; 1917 Session, House Bills 
No. 319, 485, Journal, pp. 567, 568; 1919 Session, House Bill No. 134, 
Journal, p. 437; 1927 Session, House Bill No. 212, Journal, p. 752; 
1929 Session, House Bill No. 292, Journal, p. 752. In 1923 the statute 
was amended to increase the compensation, N. H. Laws, 1923, c. 91; 
and in 1925, as amended, it was reenacted without change, N. H. 
Public Laws, c. 178.

144844°—32------ 11
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Hampshire does not establish that it would be obnoxious 
to the latter’s public policy to give effect to the Vermont 
statute in cases involving only the rights of residents of 
that State incident to the relation of employer and em-
ployee created there. Northern Pacific R. Co. v. Bab-
cock, 154 U. S. 190, 198. Nor does sufficient reason ap-
pear why it should be so regarded. The interest of New 
Hampshire was only casual. Leon Clapper was not a 
resident there. He was not continuously employed 
there. So far as appears, he had no dependent there. It 
is difficult to see how the State’s interest would be sub-
served, under such circumstances, by burdening its courts 
with this litigation.

Sixth. The administratrix urges that the Company had 
in fact accepted the provision of the New Hampshire 
Compensation Act, which reserves to the employee the 
right to elect to sue for damages as at common law. It 
was upon this ground, primarily, that the Circuit Court 
of Appeals based, upon the rehearing, the affirmance of 
the judgment of the District Court. The circumstances 
under which the acceptance of the New Hampshire Act 
was filed show that the Company did not intend thereby 
to abandon its rights under the Vermont law in respect 
to Leon Clapper or other employees similarly situated. 
It had had occasion to hire in New Hampshire residents 
of that State for employment there in connection with the 
operation of its lines in that State. In case of injury of 
such employees, failure to accept the New Hampshire 
Act would have made the petitioner liable to an action 
for negligence in which it would have been denied the de-
fenses of assumption of risk and injury by a fellow ser-
vant. Jutras v. Amoskeag Mfg. Co., 84 N. H. 171, 173; 
147 Atl. 753; Levesque v. American Box Lumber Co., 
84 N. H. 543; 153 Atl. 10. Its acceptance is to be con-
strued as referable only to such New Hampshire em-
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ployees, and not as bringing under the New Hampshire 
Act employees not otherwise subject to it.

We are of opinion that the rights as between the Com-
pany and Leon Clapper or his representative are to be 
determined according to the Vermont Act. The judg-
ment of the Circuit Court of Appeals must accordingly 
be reversed. We have no occasion to consider whether 
if the injured employee had been a resident of New 
Hampshire, or had been continuously employed there, or 
had left dependents there, recovery might validly have 
been permitted under New Hampshire law.

Reversed.

Mr . Justi ce  Cardozo  took no part in the consideration 
or decision of this case.

Mr . Justice  Stone , concurring.

I agree that in the circumstances of the present case, 
the courts of New Hampshire, in giving effect to the pub-
lic policy of that state, would be at liberty to apply the 
Vermont statute and thus, by comity, make it the appli-
cable law of New Hampshire. In the absence of any con-
trolling decision of the New Hampshire courts, I assume, 
as does the opinion of the Court, that they would do so 
and that what they would do we should do. Hence, it 
seems unnecessary to decide whether that result could be 
compelled, against the will of New Hampshire, by the 
superior force of the full faith and credit clause.

If decision of that question could not be avoided, I 
should hesitate to say that the Constitution projects the 
authority of the Vermont statute across state lines into 
New Hampshire, so that the New Hampshire courts, in 
fixing the liability of the employer for a tortious act com-
mitted within the state, are compelled to apply Vermont 
law instead of their own. The full faith and credit clause
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has not hitherto been thought to do more than compel 
recognition, outside the state, of the operation and effect 
of its laws upon persons and events within it. Bonaparte 
v. Tax Court, 104 U. S. 592; Atchison, T. & 8. F. Ry. Co. 
v. Sowers, 213 U. S. 55; Olmsted v. Olmsted, 216 U. S. 
386; Tennessee Coal, Iron & R. Co. v. George, 233 U. S. 
354; Hood v. McGehee, 237 U. S. 611; see Union Trust Co. 
v. Grosman, 245 U. S. 412, 415, 416; Western Union Tele-
graph Co. v. Brown, 234 U. S. 542, 547.

It is true that in this case the status of employer and 
employe, terminable at will, was created by Vermont laws 
operating upon them while they were within that state. 
I assume that the fact of its creation there must be recog-
nized elsewhere, whenever material. But I am not pre-
pared to say that that status, voluntarily continued by 
employer and employe and given a locus in New Hamp-
shire by their presence within the state, may not be regu-
lated there according to New Hampshire law, or that the 
legal consequences of acts of the employer or employe 
there, which grow out of or affect the status in New 
Hampshire, must, by mandate of the Constitution, be 
either defined or controlled, in the New Hampshire courts, 
by the laws of Vermont rather than of New Hampshire.

The interest, which New Hampshire has, in exercising 
that control, derived from the presence of employer and 
employe within its borders, and the commission of the 
tortious act there, is at least as valid as that of Vermont, 
derived from the fact that the status is that of its citi-
zens, and originated when they were in Vermont, before 
going to New Hampshire. I can find nothing in the 
history of the full faith and credit clause, or the decisions 
under it, which lends support to the view that it compels 
any state to subordinate its domestic policy, with respect 
to persons and their acts within its borders, to the laws 
of any other. On the contrary, I think it should be inter-
preted as leaving the courts of New Hampshire free, in
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the circumstances nowpresented, either to apply or refuse 
to apply the law of Vermont, in accordance with their 
own interpretation of New Hampshire policy and law.

UTAH POWER & LIGHT CO. v. PFOST, COMMIS-
SIONER OF LAW ENFORCEMENT, et  al .

APPEAL FROM THE DISTRICT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF IDAHO.

No. 722. Argued April 13, 1932.—Decided May 16, 1932.

1. The generation of electricity from water-power and the trans-
mission of the electricity over wires from the generator to con-
sumers in another State, are, from the practical standpoint of
taxation, distinct processes, the one local, the other interstate, like
the making and shipping of goods to order, although the generation
and transmission are apparently simultaneous and both respond
instantaneously to the turning of a consumer’s switch. P. 177.

2. Therefore a state license tax on the electricity produced at a plant
within the State is valid under the commerce clause as applied to
that which is transmitted therefrom and sold to consumers in
another State. P. 181.

3. In deciding whether a part of a statute is separable, the fact that
the bill was passed after a bill like it but lacking the part in question
had been withdrawn by unanimous consent does not justify the
inference that the legislature would not have passed the statute
if that part had been omitted. P. 183.

4. A clause in a statute declaring that an adjudication that any of its
provisions is unconstitutional shall not affect the validity of the Act
as a whole, or any other of its provisions or sections, has the effect
of reversing the common law presumption that the legislature
intends an act to be effective as an entirety, by putting in its place
the opposite presumption of divisibility. P. 184.

5. This presumption of divisiblity must prevail unless the insepara-
bility of the provisions be evident or there be a clear probability
that the legislature would not have been satisfied with the statute
without the invalid part. Id.

6. The primary object of the Idaho statute here involved (Laws 1931,
Ex. Sess., c. 3) is to raise revenue by taxing production of elec-
tricity. Section 5, which provides an exemption as to electricity
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used for pumping water for irrigating land in Idaho, is secondary 
in purpose and its validity may be considered apart. P. 185.

7. In the Idaho law taxing electricity produced for sale, the exemp-
tion of that used for irrigating lands, inserted for the benefit of 
those so using it, is consistent with the equal protection clause of 
the Fourteenth Amendment, because in the arid region the irriga-
tion of even private lands is a matter of public concern. P. 185.

8. The question whether a state taxing statute will operate uncon-
stitutionally to take the money of one person to give to another, 
will not be decided here when the construction of the statute is 
involved and has not been determined by the state supreme court, 
and when it does not appear that the party complaining is presently 
in danger of such an application of it. P. 186.

9. This Court can not assume in advance that a state court will so 
construe or apply a state statute as to render it obnoxious to the 
Federal Constitution. Id.

10. To warrant holding a statute invalid under a constitutional re-
quirement that “ every act shall embrace but one subject and mat-
ters properly connected therewith, which subject shall be expressed 
in the title,” the violation must be substantial and plain. P. 187.

11. The Idaho statute, supra, complies in this respect with § 16, Art. 
Ill, of the Idaho constitution. Id.

12. The statute is to be construed as laying the tax only on the elec-
tricity produced for barter, sale or exchange, to be determined by 
deducting from the production of the generator the amounts dis-
posed of otherwise, including the part used by the producer, or 
consumed in effecting transmission. P. 188.

13. Neither the validity of the tax nor its certainty is affected because 
it may be necessary to ascertain, as an element in the computation, 
the amounts delivered in another jurisdiction. P. 190.

14. In the administration of a revenue act involving complicated 
measurements and computations, fair and reasonable approxima-
tions must suffice where absolute precision is impracticable. Id.

54 F. (2d) 803, affirmed.

Appe al  from the final decree in a suit to enjoin the en-
forcement of a law taxing production of electrical power. 
The decree dissolved an interlocutory injunction and re-
quired the petitioner corporation to pay the tax, with 
interest, but without penalties accrued during the pend-
ency of the suit.
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Mr. John F. MacLane, with whom Mr. Robert H. 
O’Brien was on the brief, for appellant.

The tax involved in this case—on the kilowatt hour of 
electric energy—is not a tax on the manufacture of goods 
or on the production or extraction of a product of nature 
but on the transfer or conveyance of energy in nature 
from its source to its place of use. When this transfer is 
across state lines it is interstate commerce.

The “ generation ” of electric energy is a part of the 
process of transferring energy from a source in nature such 
as falling water to some point where it may be usefully 
applied. Energy can not be “ generated, manufactured 
or produced ” except as it is transmitted and used. The 
process through the generator is continuous and simul-
taneous with the consumer’s demand for energy. That 
part of the process described as generation is the part 
which is responsible for and causes the movement. The 
generator is thus an instrumentality of commerce. The 
entire combined process of generation, transmission and 
use is integral, continuous and essentially simultaneous.

Energy transferred to the consumer is drawn directly 
from its source at the water fall and is not stored in the 
system either at the consumer’s place of use or some in-
termediate point. It is not analogous to a water or gas 
system with storage facilities either separately furnished 
or present in the water main or gas pipes.

Transformers interposed in the system for economy in 
transmission, while they result in interrupting the flow 
of electric current and in the induction of a different volt-
age and current on the other side of the transformer, do 
not interrupt the flow of electric power. This passes 
directly from its source through the transformers along 
the transmission line to the place of use. It is this energy, 
and not current or voltage, measured in terms of kilowatt 
hours, which is taxed by the Act involved in this case.
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So-called losses in the electric system on account of 
which more energy leaves the generator than is delivered 
to the consumer do not alter the fundamental nature of 
the process. The system itself is a consuming device to 
the extent that it requires the transfer of certain energy 
from the source to enable the system to function and to 
keep it electrically alive. These so-called losses are used 
in the system and impress a demand upon the generator 
of exactly the same nature as the demand exerted by the 
devices of the consumers.

The kilowatt hour is a mathematical product of the 
power relation in the electric circuit between the genera-
tor and the receiving device measured in kilowatts and 
hours. It is a measure of the relationship expressed in 
terms of power demand (kilowatts) and the duration in 
time that that demand is exerted (hours). It is therefore 
a measure of the use of the vehicle of commerce which we 
call the electric system. Energy conceived of as leaving 
a generator in one State in response to the demand of a 
consumer in another State, and measured in terms of kil-
owatt hours, is in transit, and in fact actually crossing 
the state line and used by the consumer in the second 
State simultaneously with its measurement.

That part of appellant’s system which consists of gen-
erating stations in Idaho, and transmission lines across 
the Utah-Idaho line to the terminal substation in Utah 
where it is connected with transmission lines for local 
distribution systems to consumers’ devices, operates in 
interstate commerce. Whether such commerce extends 
beyond the terminal substation is not involved in this 
case. Public Utilities Comm. v. Attleboro Steam & Elec. 
Co., 273 U. S. 83; Idaho Power Co. v. Thompson, 19 F. 
(2d) 547.

The tax imposed by the Act under review is a license 
tax exacted of appellant as a condition of continuing its 
business. As applied to interstate business, it is similar 
to a tax on a ton of freight, considered in the State Freight
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Tax Cases, 15 Wall. 233, or upon passengers carried, as in 
the Passenger Cases, 7 How. 283, or on the tonnage of 
vessels, as in the Tonnage Cases, 12 Wall. 204, or upon 
telegraph messages as in the Telegraph Cases, 105 U. S. 
460. Being levied at a unit rate on energy in interstate 
commerce, it can not be sustained as a license tax for 
the privilege of conducting an intrastate business.

While the Act describes the tax as levied upon the kilo-
watt hour generated, manufactured or produced, yet the 
process of generation is simultaneous and interdependent 
with the transmission and use. The Act burdens trans-
mission and use equally with generation. The generator 
is an instrumentality of commerce. It is this inseparabil-
ity of process which makes the whole interstate commerce. 
Foster Packing Co. v. Haydel, 278 U. S. 1; Station WBT 
v. Poulnot, 46 F. (2d) 671; and other cases cited. In this 
respect, it is also within the rule of New Jersey Bell Tel. 
Co. n . State Board, 280 U. S. 338; Sprout v. South Bend, 
277 U. S. 163.

Since the tax falls and has its incidence on energy al-
ready in commerce, and is measured by the amount of 
the commerce in energy, it is likewise void under the rule 
announced in Eureka Pipe Line Co. v. Hallanan, 257 U. S. 
265; Coe v. Errol, 116 U. S. 517; Champlain Realty Co-, 
n . Brattleboro, 260 U. S. 366; and other cases cited.

The Act in burdening interstate commerce is void in 
its entirety because it appears that the intent is to tax the 
whole business and no provision is made for the separate 
determination of interstate and intrastate business. 
Crew Levick Co. v. Pennsylvania, 245 U. S. 292; Bow-
man n . Continental Oil Co., 256 U. S. 642.

Decisions in Hope Natural Gas Co. v. Hall, 102 W. 
Va. 272; Oliver Iron Co. v. Lord, 262 U. S. 172; Heisler 
v. Thomas Colliery Co., 260 U. S. 245; American Mfg. Co. 
n . St. Louis, 250 U. S. 459; East Ohio Gas Co. v. Tax 
Commission, 283 U. S. 465, reviewed and distinguished.
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Section 5 of the Tax Act uses the power of taxation for 
the purpose of granting a subsidy to users of electric en-
ergy for irrigation pumping by requiring a credit upon 
their bills of an amount equal to the tax otherwise pay-
able on such energy.

This is a use of the power of taxation for private, as 
distinguished from public purpose, and is void under the 
Fourteenth Amendment, and other constitutional provi-
sions cited. Jones v. Portland, 245 U. S. 217; Loan Assn. 
v. Topeka, 20 Wall. 655.

If this section is unconstitutional for the reasons above 
stated, the Act must fall in its entirety. The history of 
its passage shows that this so-called exemption, or sub-
sidy, was inserted to secure its passage, and it would not 
have been passed without it. Exemption features of 
statutes inserted to favor certain individuals, or indus-
tries, in order to secure their passage can not be excluded 
by judicial interpretation; and their invalidity carries with 
it the entire Act of which they are a part. Connolly n . 
Union Sewer Pipe Co., 184 U. S. 540; Howard v. Illinois 
Central R. Co., 207 U. S. 463.

This view is not affected by that section of the Act 
which provides that if any part be adjudged unconstitu-
tional, such adjudication shall not affect the validity of 
the Act as a whole or other parts. Dorchy v. Kansas, 264 
U. S. 286; Lemke v. Farmers Grain Co., 258 U. S. 50; 
Williams v. Standard Oil Co., 278 U. S. 235.

The levy of a license tax on electric energy generated in 
a State; and a subsidy in favor of irrigation pumping users 
is void under the Idaho Constitution. Art. Ill, § 16. State 
v. Banks, 37 Idaho 27; Hailey v. Huston, 25 Idaho 165.

The subject of the Act is not expressed in the title. The 
Act is void for that reason. Utah Mortgage Loan Corp. 
v. Gillis, 49 Idaho 676; Jackson v. Gallet, 39 Idaho 382.

The Act is void for uncertainty and ambiguity because 
it can not be determined whether a tax is levied on all 
kilowatt hours generated, or only on those produced for
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barter, sale or exchange. If the latter is the true con-
struction, and the court below so construed the Act in 
order to sustain it against the objection that the title 
did not express the subject, then the Act affords no guide 
or means for the determination of what electric energy 
is generated for barter, sale or exchange, and does not 
confer upon the Commissioner of Law Enforcement any 
power to prescribe a formula for such determination, but 
attempts, on its face, to fix a place and method of meas-
urement, which, of necessity, excludes any possibility of 
determining the energy generated for barter, sale or 
exchange.

A similar ambiguity and uncertainty is involved in § 5. 
This section provides for the so-called exemption and 
credit on irrigation power bills of the full tax which would 
have been due on such energy. Since the only measure-
ment of the tax is at the point of generation, and the 
only means of determining the irrigation pumping use is 
at the users’ pumps, there is no possible means of de-
termining the amount of energy generated for irrigation 
pumping.

The Act, being highly penal in its nature, must be 
capable of definite construction and enforcement accord-
ing to its terms, and, failing in this, violates the due 
process clause of the Constitution. Connally v. General 
Construction Co., 269 U. S. 385; United States v. Capi-
tal Traction Co., 34 App. D. C. 592; International Har-
vester Co. n . Kentucky, 234 U. S. 216; United States v. 
Shreveport G. & E. Co., 46 F. (2d) 354; Western Union 
v. Texas, 62 Tex. 630.

Mr. Sidman I. Barber, Assistant Attorney General of 
Idaho, with whom Messrs. Fred J. Babcock, Attorney Gen-
eral, and Maurice H. Greene, Assistant Attorney General, 
were on the brief, for appellees.

The generator does not function to produce electrical 
energy for barter, sale or exchange, except as its output
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is called for by appellant’s consumers. The response is 
accomplished through the use of auxiliary controlling or 
regulating devices adapted to that purpose. The demand 
of a consumer’s appliance is not related to the production 
of any specific generator or generating station, but is im-
pressed upon the system as a whole, and appellant sup-
plies the aggregate demand by generation at such station 
or stations and in such varying quantities between sta-
tions as it may determine.

The components of electrical energy are voltage and 
current. With the voltage and current at which the en-
ergy flows from the generator, it may not be transmitted 
to distant points. The transformer is therefore interposed 
to change the current and voltage. This change is similar 
to the packing of goods for shipment. The output of the 
generator can not be said to have entered upon its final 
journey until it leaves the transformer.

The losses or so-called uses in the system effectually 
distinguish generation from use, in that the percentage 
of electrical energy generated by stations which is de-
livered to consumers is dependent upon the character of 
construction of the transmission line and distribution sys-
tem and their efficiency of maintenance, and not by any 
character of machinery or manner of operation at the 
generating plant.

The kilowatt hour is a unit of measurement of an 
amount of electrical energy that will accomplish a def-
inite amount of mechanical work. It is not a measure-
ment of any period of service. It may be generated or 
sold, delivered and used in the fraction of a second or 
over the period of hours. It is an article of commerce 
and bought and sold as such.

No tax is attempted to be imposed upon the kilowatt 
hour itself. The tax is measured by the amount of elec-
trical energy generated without respect to its subsequent



UTAH POWER & L. CO. v. PFOST. 173

165 Argument for Appellees.

transmission, at the first practical point of measurement, 
and prior to its packing for shipment by the transformer.

The operation of appellant’s system as a whole does not 
destroy the distinction between the several and separate 
steps of generation, transmission and distribution, in in-
dustrial and legal contemplation. These separate steps 
may be undertaken by separate entities. Transmission is 
subsequent to generation, and similar to the transporta-
tion of goods after manufacture. The control of the rout-
ing of the electrical energy is in the transmission network 
and not in the hands of the man in control of the gen-
erator. Only the transmission phase is in interstate 
commerce.

The tax is an excise with respect to an activity for 
which a license is required, and imposed solely because 
of the act of generating for barter, sale and exchange, 
without regard to transmission. Where generation is ac-
complished by others from whom appellant purchases 
electrical energy, appellant pays no tax with respect to 
its transmission of such energy.

The telephone and radio cases discussed by appellant 
are to be distinguished in that they deal only with trans-
portation. The transmission of thoughts, intelligence, 
and entertainment is not an act of production or manu-
facture.

The mode of measurement is upheld by the rule of 
American Mjg. Co. n . St. Louis, 250 U. S. 459.

The tax being imposed solely because of the intrastate 
activity of generation and without respect to whether the 
output of the generator is thereafter transmitted in inter-
state commerce, it is not invalidated by any intent to 
transport across state lines. The amount of electrical 
energy generated for intrastate sales is capable of deter-
mination in the practical operation of appellant’s system 
and with reasonable certainty.
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With respect to the Constitution of Idaho the language 
of § 5 is held to create an exemption and not a subsidy. 
It does not lend the aid or credit of the State. Williams 
v. Baldridge, 48 Idaho 618.

As a public utility, appellant is entitled to only a just 
and reasonable return. Its rate structure is not involved 
in this suit, and the effect of § 5 with respect thereto is 
beyond the purview of this inquiry and without the evi-
dence. Unless it imposes a rate that is non-compensatory 
the Tax Act is not wanting in due process because of § 5.

The exemption made by § 5 is a permissible classifica-
tion. It affects alike all who are similarly situate, and 
therefore does not deny equal protection. Appellant is 
not the proper party to claim a discrimination against 
irrigation uses in Utah.

If the section were unconstitutional it is severable from 
the remainder of the Act.

The Act embraces but one subject and matters properly 
connected therewith, which subject is expressed in the 
title.

The tax is not so uncertain as to require arbitrary ad-
ministrative action. The Act provides that the tax shall 
be measured only by kilowatt hours generated or pro-
duced for barter, sale or exchange in the operation of 
appellant’s system. The amount of electrical energy gen-
erated for this purpose is ascertainable, and the basic 
measurement must be made at the place of production.

An act is sufficiently definite where for reasons found to 
result either from the text of the statutes involved or the 
subjects with which they deal, a reasonable standard is 
afforded. Mahler n . Eby, 264 U. S. 32; United States v. 
Brewer, 139 U. S. 278; Miller v. Strahl, 239 U. S. 426; 
Nash v. United States, 229 U. S. 373; Omaechevarria v. 
Idaho, 246 U. S. 343.
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Mr . Justice  Suther land  delivered the opinion of the 
Court.

The Utah Power & Light Company is a Maine corpora-
tion doing business in the states of Idaho, Utah and 
Wyoming, under the laws of those states. The corpora-
tion is a public utility engaged in generating, transmitting 
and distributing electric power and energy for barter, sale 
and exchange to consumers in each of these three states 
and in interstate commerce among them. The present 
suit was brought to enjoin the enforcement of an act of 
the Idaho legislature, levying a license tax on the manu-
facture, generation or production, within the state, for 
barter, sale or exchange, of electricity and electrical en-
ergy. Laws of Idaho, 1931 (Extraordinary Session), c. 3.

Section 1 of the act provides that any individual, cor-
poration, etc., engaged in the generation, manufacture or 
production of electricity and electrical energy, by any 
means, for barter, sale or exchange, shall, at a specified 
time, render a statement to the Commissioner of Law En-
forcement of all electricity and electrical energy gen-
erated, manufactured or produced by him or it in the 
state during the preceding month, and pay thereon a 
license tax of one-half mill per kilowatt hour, “ measured 
at the place of production.” Sections 2, 3 and 4 pro-
vide for the time and method of payment of the tax and 
the furnishing of appropriate information. Section 4 
further requires the producer to maintain, at the point 
or points of production, suitable instruments for meas-
uring the electricity or electrical energy produced. Sec-
tion 5, which is the subject of a distinct attack, provides:

“All electricity and electrical energy used for pumping 
water for irrigation purposes to be used on lands in the 
State of Idaho is exempt from the provisions of this Act, 
except in cases where the water so pumped is sold or rented
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to such irrigated lands. Provided, the exemption here 
given shall accrue to the benefit of the consumer of such 
electricity or electrical energy. Provided further that the 
full amount of such license tax which would have been 
due from such producers of electricity and electrical en-
ergy, if such exemptions had not been made, shall be cred-
ited annually for the year in which the exemptions are 
made on the power bill to the consumer by the producer 
of such electricity and electrical energy, furnishing such 
power, and such producer shall include a statement of the 
amount of electricity and electrical energy exempted by 
this section, furnished by it for the purpose of pumping 
water for irrigation purposes on lands in the State of 
Idaho, to the Commissioner of Law Enforcement of the 
State of Idaho as a part of the statement required by 
Section 1 of this Act, together with a statement of the 
credits made on the power bills to the consumers of such 
electricity and electrical energy for the pumping of water 
for irrigation to be used on lands in the State of Idaho.”

Section 8 imposes a penalty for any violation of the act. 
or failure to pay the license tax provided for therein when 
due, in the sum of three times the amount of the unpaid 
or delinquent tax, to be recovered by civil action. Sec-
tion 11 provides that if any section or provision of the act 
be adjudged unconstitutional or invalid, such adjudication 
shall not affect the validity of the act as a whole or of any 
section or provision thereof not specifically so adjudged 
unconstitutional or invalid.

After the filing of the complaint an interlocutory in-
junction was granted, 52 F. (2d) 226; and, thereafter, 
appellees answered. Upon the evidence reported by a 
master, to whom the case had been referred, the court 
below (composed of three judges as required by law) 
made findings of fact and conclusions of law and entered 
a final decree dissolving the interlocutory injunction and
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requiring appellant to pay the tax in question with 
interest, but without any penalties which might have ac-
crued during the pendency of the suit. 54 F. (2d) 803. 
This appeal followed.

The validity of the act under the federal and state 
constitutions is assailed upon four grounds: (1) that 
it imposes a direct burden on interstate commerce in 
violation of clause 3, § 8, Art. I of the Federal Constitu-
tion; (2) that it denies appellant the equal protection of 
the laws and deprives it of property without due process 
of law in violation of the Fourteenth Amendment and 
of a corresponding provision of the state Constitution, in 
that § 5 of the act compels the appropriation and pay-
ment of money by appellant for the benefit of private 
individuals, and that, § 5 being unconstitutional, the act 
as a whole must fall; (3) that the act violates § 16, Art. 
3 of the state Constitution, which provides that every act 
shall embrace but one subject and matters properly con-
nected therewith, which subject shall be expressed in the 
title; (4) that the act is so uncertain and ambiguous in 
specified particulars that its enforcement is left to arbi-
trary administrative action without a legislative standard, 
and thus violates the due process of law clause of the 
Fourteenth Amendment.

First. Appellant contends that the tax is not one on 
manufacture or production or on the extraction of a prod-
uct of nature, but on the transfer or conveyance of energy 
in nature from its source to its place of use; that in part 
appellant’s system consists of generating stations in Idaho 
and transmission lines across the boundary into Utah, and 
thence to various consumers, the combined action of which 
constitutes an operation in interstate commerce; that the 
energy is brought to the consumers in Utah directly from 
its source in the water fall; that thus the generator is an 
instrumentality of interstate commerce; that the process 
of generation is simultaneous and interdependent with

144844°—32------12
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that of transmission and use, and because of their insepa-
rability the whole is interstate commerce; that since the 
intent of the act is to tax the whole business, and no pro-
vision is made for the separate determination of inter-
state and intrastate business, the act, in burdening inter-
state commerce, is void in its entirety.

On the other hand, appellees say that the tax is laid 
upon the generation of electrical energy as a distinct act 
of production, and without regard to its subsequent trans-
mission ; that the process of generation is one of convert-
ing mechanical energy into electrical form; that the re-
sulting change is substantial and is a change in the physi-
cal characteristics of the energy in respect of voltage, cur-
rent, and character as alternating or direct current, accord-
ing to the design of the mechanical generating devices; 
that the process of conversion is completed before the 
pulses of energy leave the generator in their flow to the 
transformer; that the tax is measured by the amount of 
electrical energy generated, without regard to its subse-
quent transmission; that such transmission is subsequent 
to, and separable from, generation, and, in effect, corre-
sponds to the transportation of goods after their manu-
facture; that the generation of the electrical energy is 
local, and only its transmission is in interstate commerce; 
that since the tax is imposed in respect of generation, it 
is not invalidated by reason of any intent on the part of 
the producer to transport’across state lines.

In the light of what follows, we find it unnecessary to 
state or consider the claims of the parties as to the effect 
of the interposition of the transformer between the gen-
erator and the places of consumption.

■From the foregoing greatly abbreviated but, for pres-
ent purposes, we think sufficient statement of the views 
of the respective parties, it is apparent that in the last 
analysis the question we are called upon to solve is this: 
Upon the facts of the present case is the generation of 
electrical energy, like manufacture or production gener-
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ally, a process essentially local in character and complete 
in itself; or is it so linked with the transmission as to 
make it an inseparable part of a transaction in interstate 
commerce? From the strictly scientific point of view the 
subject is highly technical, but in considering the case, 
we must not lose sight of the fact that taxation is a prac-
tical matter and that what constitutes commerce, manu-
facture or production is to be determined upon practical 
considerations.

Electrical energy has characteristics clearly differenti-
ating it from the various other forms of energy, such as 
chemical energy, heat energy, and the energy of falling 
water. Appellant here, by means of what are called gen-
erators, converts the mechanical energy of falling water 
into electrical energy. Thus, by the application of 
human skill, a distinct product is brought into being and 
transmitted to the places of use. The result is not merely 
transmission; nor is it transmission of the mechanical 
energy of falling water to the places of consumption; but 
it is, first, conversion of that form of energy into some-
thing else, and, second, the transmission of that some-
thing else to the consumers. While conversion and trans-
mission are substantially instantaneous, they are, we are 
convinced, essentially separable and distinct operations. 
The fact that to ordinary observation there is no appre-
ciable lapse of time between the generation of the product 
and its transmission does not forbid the conclusion that 
they are, nevertheless, successive and not simultaneous 
acts.

The point is stressed that in appellant’s system elec-
tricity is not stored in advance but produced as called for. 
The consumer in Utah, it is said, by merely turning a 
switch, draws directly from the water fall in Idaho, 
through the generating devices, electrical energy which 
appears instantaneously at the place of consumption. But 
this is not precisely what happens. The effect of turning 
the switch in Utah is not to draw electrical energy directly
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from the water fall, where it does not exist except as a 
potentiality, but to set in operation the generating appli-
ances in Idaho, which thereupon receive power from the 
falling water and transform it into electrical energy. In 
response to what in effect is an order, there is production 
as well as transmission of a definite supply of an article 
of trade. The manufacture to order of goods and their 
immediate shipment to the purchaser furnishes a helpful 
analogy, notwithstanding the fact that there the successive 
steps from order to delivery are open to physical observa-
tion, while here the succession of events is chiefly a matter 
of inference—although inference which seems unavoid-
able. The process by which the mechanical energy of fall-
ing water is converted into electrical energy, despite its 
hidden character, is no less real than the conversion of 
wheat into flour at the mill.

The apparent difficulty in perceiving the analogy arises 
principally from the fact that electrical energy is not a 
substance—at least in common meaning. It cannot be 
bought and sold as so many ounces or pounds, or so many 
quarts or gallons. It has neither length, breadth nor 
thickness. But that it has actual content of some kind is 
clear, since it is susceptible of mechanical measurement 
with the necessary certainty to permit quantitative units 
to be fixed for purposes of barter, sale and exchange. 
However lacking it may be in body or substance, electrical 
energy, nevertheless, possesses many of the ordinary 
tokens of materiality. It is subject to known laws; mani-
fests definite and predictable characteristics; may be 
transmitted from the place of production to the point of 
use and there made to serve many of the practical needs 
of life.

We think, therefore, it is wholly inaccurate to say that 
appellant’s entire system is purely a transferring device. 
On the contrary, the generator and the transmission lines 
perform different functions, with a result comparable, so
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far as the question here under consideration is concerned, 
to the manufacture of physical articles of trade and their 
subsequent shipment and transportation in commerce. 
Appellant’s chief engineer, although testifying that gen-
eration is a part of the process of transferring energy, said 
on cross-examination that in the process of generation 
there is a “ conversion of the mechanical energy in the 
turbine shaft into a different form of energy, that is elec-
trical energy. It must be converted into electrical en-
ergy before it can be transmitted .... This process of 
transformation is complete at the generator, and you 
have a greater amount of energy there, capable of doing 
a greater amount of mechanical work, at the generator 
than you do after transmitting it into Utah.” The evi-
dence amply sustains the conclusion that this transfor-
mation must take place as a prerequisite to the use of the 
electrical product, and that the process of transferring, 
as distinguished from that of producing, the electrical 
energy, begins not at the water fall, but definitely at the 
generator, at which point measuring appliances can be 
placed and the quantum of electrical energy ascertained 
with practical accuracy.

The various specific objections to the findings made 
below, and the failure to adopt others suggested by ap-
pellant, become immaterial in view of our conclusions. 
We are satisfied, upon a consideration of the whole case, 
that the process of generation is as essentially local as 
though electrical energy were a physical thing; and to 
that situation we must apply, as controlling, the general 
rule that commerce does not begin until manufacture is 
finished, and hence the commerce clause of the Constitu-
tion does not prevent the state from exercising exclusive 
control over the manufacture. Cornell v. Coyne, 192 U. 
S. 418, 428-429. “ Commerce succeeds to manufacture, 
and is not a part of it.” United States v. E. C. Knight 
Co., 156 U. S. 1, 12.
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Without regard to the apparent continuity of the 
movement, appellant, in effect, is engaged in two activi-
ties, not in one only. So far as it produces electrical 
energy in Idaho, its business is purely intrastate, subject 
to state taxation and control. In transmitting the 
product across the state line into Utah, appellant is en-
gaged in interstate commerce, and state legislation in 
respect thereof is subject to the paramount authority of 
the commerce clause of the federal Constitution. The 
situation does not differ in principle from that considered 
by this court in Oliver Iron Co., v. Lord, 262 U. S. 172. 
There the State of Minnesota had imposed an occupa-
tion tax on the business of mining ores. The tax was 
assailed as being in conflict with the commerce clause. 
It appeared that substantially all the ores there in ques-
tion were mined for delivery to consumers outside the 
state; and that the ores passed practically at once after 
extraction into the channels of interstate commerce. The 
greater part of the ores came from open pit mines, to 
which empty cars were run and there loaded, the ores 
being severed from their natural bed by means of steam 
shovels and lifted directly into the cars. When loaded 
these cars were promptly returned to the railroad yards 
from which they came and were there put into trains 
and continued their interstate journey. The several steps 
followed in such succession that there was practical con-
tinuity of movement from the severance of the ores to the 
end of their journey in another state. Upon these facts 
the court held that the commerce clause was not in-
fringed.

“ The ore does not enter interstate commerce,” it was 
said, p. 179, “ until after the mining is done, and the tax 
is imposed only in respect of the mining. No discrimina-
tion against interstate commerce is involved. The tax 
may indirectly and incidentally affect such commerce,
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just as any taxation of railroad and telegraph lines does, 
but this is not a forbidden burden or interference.”

In Hope Gas Co. v. Hall, 274 U. S. 284, this court con-
sidered an act of the State of West Virginia imposing a 
tax upon the production, among other things, of natural 
gas. The chief business of the Hope Gas Company was 
the production and purchase of natural gas in West Vir-
ginia and the continuous and uninterrupted transporta-
tion of it through pipe lines into adjoining states, where 
it was sold, delivered and consumed. Most of it passed 
into interstate commerce by continuous movement from 
the wells where it originated. Interpreting and follow-
ing the decision of the state court, it was held that the 
tax was to be computed upon the value of the gas at the 
well, and that if, thereafter, executive officers should fix 
values upon an improper basis appropriate relief would 
be afforded by the courts. The tax was sustained as not 
involving an infringement of the commerce clause of the 
Constitution.

In the light of what we have said in respect of the char-
acter of the product here involved, the manner of its 
production, and the relation of such production to its in-
terstate transmission, these cases in principle clearly con-
trol the present case and render further discussion or cita-
tion of authorities unnecessary.

Second. The attack upon § 5 of the act, which is copied 
on a preceding page, is based upon the contention that 
it does not grant an exemption but has the effect of laying 
a tax for the benefit of favored consumers, that is to say, 
of selected private persons; and that the enforcement of 
the section in respect of allowances of credits by the pro-
ducer to the favored consumers will result in taking the 
money of the former and giving it to the latter. A fur-
ther contention is that § 5 is an inseparable part of the 
act, and being unconstitutional, the entire act must fall
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with it. In support of the latter point, the grounds stated 
are that the legislative history discloses as a matter of fact 
that the act would not have been passed had § 5 not been 
included; and that it is apparent on the face of the act 
itself that the provisions of the section are essential and 
inseparable parts of the act as an entirety. It will shorten 
our consideration of the first point if we begin by dis-
posing of the second point as to the question of sep-
arability.

The claim that the legislative history discloses that the 
act would not have passed without § 5 seems to rest en-
tirely upon the fact that a bill for a similar act, but which 
did not contain the challenged section, failed of passage; 
but that, upon § 5 being included, the act thereafter was 
passed. The bill first introduced did not come to a vote, 
but was withdrawn from consideration by unanimous con-
sent. That it would have been rejected if put to a vote 
rests upon mere supposition. There is no real ground 
for an opinion one way or the other. Courts are not 
justified in resting judgment upon a basis so lacking in 
substance.

Nor do we think the inseparability of the section from 
the rest of the act appears from the face of the legisla-
tion. The act itself (§11) provides that an adjudication 
that any provision of the act is unconstitutional shall not 
affect the validity of the act as a whole, or of any other 
provision or section thereof. While this declaration is 
but an aid to interpretation and not an inexorable com-
mand (Dorchy v. Kansas, 264 U. S. 286, 290), it has the 
effect of reversing the common law presumption, that the 
legislature intends an act to be effective as an entirety, 
by putting in its place the opposite presumption of divisi-
bility; and this presumption must be overcome by con-
siderations that make evident the inseparability of the 
provisions or the clear probability that the legislature 
would not have been satisfied with the statute unless it
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had included the invalid part. Williams v. Standard Oil 
Co., 278 U. S. 235, 241-242.

It fairly may be assumed that the Idaho Legislature, in 
making this declaration, had in mind every provision of 
the act, including § 5. The primary object of the statute, 
under review, plainly, is to raise revenue. The exemption 
made by § 5 and the provisions for carrying that exemp-
tion into effect are secondary. We find no warrant for 
concluding that the legislature would have been content 
to sacrifice an important revenue statute in the event that 
relief from its burdens in respect of particular individuals 
should become ineffective. On the contrary, it seems en-
tirely reasonable to suppose that if the legislature had 
expressed itself specifically in respect of the matter, it 
would have declared that the tax, being the vital aim of 
the act, was to be preserved even though the specified 
exemptions should fall for lack of validity. Field v. 
Clark, 143 U. S. 649, 696-697; People ex rel. Alpha P. C. 
Co. v. Knapp, 230 N. Y. 48, 60-63; 129 N. E. 202.

In the light of these conclusions, § 5, in respect of the 
constitutional question, stands apart from the remainder 
of the act and is to be considered accordingly. The court 
below followed the decision of the state supreme court 
(Williams v. Baldridge, 48 Idaho 618; 284 Pac. 203), in 
holding that § 5 granted an exemption ultimately for the 
benefit of the consumers of electrical power for irrigation 
purposes on lands within the state. It seems to us plain 
that the purpose of the act was to relieve the producer 
from liability for the tax pro tanto, and to pass on to the 
irrigation consumers the benefit thereof to the extent— 
and only to the extent—of the savings effected through 
the exemption. There is nothing to suggest that the 
legislature intended to cast any additional burden upon 
the producer or require him to yield to the irrigation con-
sumers anything beyond the equivalent of the exemption. 
The irrigation of even private lands in the arid region is 
a matter of public concern (Clark v. Nash, 198 U. S. 361),
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and we are of opinion that an exemption of the character 
here involved is not precluded by the equal protection 
clause of the Fourteenth Amendment. Compare Louis-
ville Gas Co. v. Coleman, 277 U. S. 32, 40.

The provisions in respect of the allowance of credits to 
the consumers by the producer present a question of more 
difficulty. If these provisions embody nothing more than 
a method of accounting to make sure that the irrigation 
consumers shall not bear, in whole or in part, the burden 
of the tax from which the producer is exempt, they would 
seem to be without fault. If by construction or in appli-
cation they result in taking from the producer more than 
the sum of the exemption, a different question would 
arise. The supreme court of Idaho thus far has not con-
strued § 5 in respect of the provisions now under con-
sideration. The point was presented but reserved in Wil-
liams v. Baldridge, supra, p. 631. It does not appear that 
appellant is presently in any such danger of an uncon-
stitutional application of these provisions of the statute 
as to entitle it to invoke a decision here upon the ques-
tion, and the rule is well settled that “ a litigant can be 
heard to question a statute’s validity only when and so 
far as it is being or is about to be applied to his disad-
vantage.” Dahnke-Walker Co. v. Bondurant, 257 U. S. 
282, 289; Oliver Iron Co. v. Lord, supra, pp. 180-181; 
Jeffrey Mfg. Co. v. Blagg, 235 U. S. 571, 576; Gorieb v. 
Fox, 274 U. S. 603, 606. Primarily, the construction of 
these provisions of the statute is for the state supreme 
court, and we cannot assume in advance that such a con-
struction will be adopted, or such an application made of 
the provisions, as to render them obnoxious to the federal 
Constitution. In Plymouth Coal Co. v. Pennsylvania, 
232 U. S. 531, 544-545, 546, Mr. Justice Pitney pointed 
out that

". . . in cases other than such as arise under the con-
tract clause of the Constitution, it is the appropriate
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function of the court of last resort of a State to determine 
the meaning of the local statutes. And in exercising the 
jurisdiction conferred by § 237, Judicial Code, it is proper 
for this court rather to wait until the state court has 
adopted a construction of the statute under attack than 
to assume in advance that a construction will be adopted 
such as to render the law obnoxious to the Federal Con-
stitution.” This was said in a case brought for review 
from the supreme court of a state, but the same doctrine 
was recognized in Arizona Employers' Liability Cases, 
250 U. S. 400, 430, which came here on error to a federal 
district court.

Third. Section 16, Art. Ill, of the Idaho Constitution 
provides—“ Every act shall embrace but one subject and 
matters properly connected therewith, which subject shall 
be expressed in the title.” Appellant contends that the 
act now under review contains two subjects, (a) the levy 
of a license tax on electrical energy generated in the state; 
and (b) a subsidy (§ 5) in favor of irrigation pumping 
users. The purpose of the constitutional provision, as 
this court said in Posados v. Warner, B. & Co., 279 U. S. 
340, 344, “ is to prevent the inclusion of incongruous and 
unrelated matters in the same measure and to guard 
against inadvertence, stealth and fraud in legislation. 
. . . the courts disregard mere verbal inaccuracies, re-
solve doubts in favor of validity, and hold that, in order 
to warrant the setting aside of enactments for failure to 
comply with the rule, the violation must be substantial 
and plain.” We cannot agree with the claim that the 
violation here is substantial and plain. The statute levies 
a license tax and creates an exemption therefrom in speci-
fied cases. This exemption, although it inures to the bene-
fit of third persons, and whether it be constitutional or not, 
is obviously a matter properly connected with the subject 
matter of the act. It is nothing more than a limitation 
upon the generality of the tax. The supreme court of
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Idaho has laid down the proper rule in Pioneer Irrigation 
Dist. v. Bradley, 8 Idaho 310; 68 Pae. 295, to the effect 
that the purpose of the constitutional provision is to pre-
vent the inclusion in title and act of two or more subjects 
diverse in their nature and having no necessary connec-
tion; but that if the provisions relate directly or indirectly 
to the same subject, have a natural connection therewith, 
and are not foreign to the subject expressed in the title, 
they may be united. Following this rule, we are of opin-
ion that the objection is untenable.

It is further said that the subject of the act is not ex-
pressed in the title, since the title purports to levy a 
license tax on electricity and electrical energy generated, 
etc., for barter, sale or exchange, while the act requires 
payment of a tax upon such electricity and electrical en-
ergy generated, etc., in the state of Idaho for any purpose 
and measured at the place of production. The point 
made is that a tax on energy generated specifically for 
barter, sale or exchange, and a tax on all energy generated 
or produced in the state are entirely different things. The 
force of the contention depends upon the construction of 
the act. We are of opinion, as will appear more fully 
under the next heading, that the act, in harmony with 
the title, imposes a tax only upon the energy which is 
generated for barter, sale or exchange.

Fourth. Appellant contends that the act is so uncertain 
and ambiguous as to require arbitrary administrative 
action without a legislative standard, and thus take ap-
pellant’s property without due process of law. The un-
certainties said to exist are (1) that it can not be deter-
mined whether the tax is levied on all electrical energy 
generated or produced, or only on such as is generated or 
produced for barter, sale or exchange; and (2) that if the 
latter be the true construction, the act affords no guide 
for the determination of what electrical energy in fact is 
generated for barter, sale or exchange; but by fixing the
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place and method of measurement it excludes the possi-
bility of a determination of that matter. The same un-
certainties are said to exist in respect of § 5.

We think the act is reasonably open to the construction 
that the tax is to be measured by the kilowatt hours 
generated or produced for barter, sale or exchange. The 
purpose, as manifested by the title, is to levy a tax “ on 
electricity and electrical energy generated, manufactured 
or produced in the State of Idaho for barter, sale or ex-
change.” The act itself in terms applies to those engaged 
in the production of electricity and electrical energy in 
the State of Idaho “ for barter, sale or exchange.” The 
producer is required to render a statement and pay a 
license “ on all such electricity and electrical energy so 
generated, manufactured or produced, measured at the 
place of production.” Considering these provisions and, 
in connection therewith, the title and the general scope 
and purpose of the act, the intent to impose the tax only 
in respect of energy generated for barter, sale or exchange 
is sufficiently clear.

The limitation of the tax to electrical energy generated 
only for barter, sale or exchange obviously requires that 
in determining the amount so generated there be excluded 
from the computation all electrical energy generated for 
other purposes. In other words, the intent of the act 
being to levy a tax only in respect of electrical energy 
generated for the purposes named, it becomes necessary, 
in order to effectuate the intention, to deduct from the 
amount produced and measured at the generator such 
amounts as are generated for appellant’s own use, or oth-
erwise than for the specified purposes. We think this 
view is not precluded by the provision in § 1 of the act 
that the tax is levied in respect of the electrical energy 
generated, “ measured at the place of production ”; nor 
by the further provision in § 4 that the producer shall 
maintain at the point of production suitable appliances
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for measuring the electrical energy produced. Since the 
tax applies not to all electrical energy generated, and, 
therefore, not to all measured at the point of production, 
but only to such as is produced for barter, sale or ex-
change, it necessarily follows that other factors than the 
basic measurement at the generator must be taken into 
consideration. That is, to put the matter concretely, the 
amount of the initial production must first be ascertained 
by measurement at the place of production, and from 
that there must be taken amounts used by the producer 
or consumed in effecting transmission (including so-called 
line or system losses), or disposed of otherwise than by 
barter, sale or exchange—the remainder only being sub-
ject to the tax. The record shows that the ascertainment 
of these necessary factors is practicable, testimony being 
to the effect that the flow of energy passing any point 
in the transmission system, as well as the amount deliv-
ered at any point on the system, can be measured with 
fair accuracy if proper instruments be attached. Neither 
the validity of the tax nor its certainty is affected because 
it may be necessary to ascertain, as an element in the 
computation, the amounts delivered in another jurisdic-
tion. See American Mfg. Co. v. St. Louis, 250 U. S. 459, 
463; Hope Gas Co. n . Hall, supra.

It is said that the commissioner, who administers the 
act, has not provided for these deductions or the means 
for determining them. But the commissioner must ad-
minister the act as it is construed, and it is not to be sup-
posed that he will not now properly do so. Undoubtedly, 
the administration of an act like this one is attended with 
some difficulty. Measurements and calculations are more 
or less complicated. Absolute precision in either prob-
ably cannot be attained; but that is so to a greater or 
less degree in respect of most taxing laws. If, for ex-
ample, absolute exactness of determination in respect of 
net income, deductions, valuation, losses, obsolescence,
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depreciation, etc., were required in cases arising under the 
federal income tax law, it is safe to say that the revenue 
from that source would be much curtailed. The law, 
which is said not to require impossibilities, must be satis-
fied, in many of its applications, with fair and reasonable 
approximations. Compare Smith v. Illinois Bell Tel. Co., 
282 U. S. 133, 150; Story Parchment Co. v. Paterson Co., 
282 U. S. 555, 563-566; Commonweal th v. People’s Five 
Cents Savings Bank, 87 Mass. 428, 436.

Decree affirmed.

REED et  al . v. ALLEN.

CERTIORARI TO THE COURT OF APPEALS OF THE DISTRICT OF 
COLUMBIA.

No. 600. Argued April 18, 1932.—Decided May 16, 1932.

1. The title to real estate and the right to rents collected from it 
depended alike upon one and the same construction of a will. In 
an interpleader over the rents, A got the decree. B appealed, 
without supersedeas, and secured a reversal; but before his appeal 
was decided, A had sued him in ejectment, invoking the decree, 
and recovered a judgment for the real estate. B did not appeal 
from this judgment, but after the reversal of the decree he sued A 
in ejectment for the land, relying upon the reversal. Held:

(1) That the judgment in the first action of ejectment was a bar 
to the second. P. 197.

(2) B’s remedy was to appeal the first ejectment as well as the 
interpleader and advise the appellate court of their relation. Butler 
v. Eaton, 141 U. S. 240. P. 198.

2. A suit by interpleader to determine the right to funds collected as 
rents from a piece of land, and an action in ejectment to determine 
title to the land itself, are on distinct causes of action concerning 
different subject-matters, even though both depend upon the same 
facts and law, and a decree of reversal in the interpleader suit can 
not be made to operate as a reversal of a judgment for the other 
party, in the ejectment case; the rule of restitution upon reversal 
is irrelevant. P. 197.

3. Jurisdiction to review one judgment gives an appellate court no 
power to reverse or modify another and independent judgment. 
P. 198.
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4. Where a judgment in one case has successfully been made the basis 
for a judgment in a second case, the second judgment will stand as 
res judicata, although the first judgment be subsequently reversed. 
P. 199.

5. A judgment, not set aside on appeal or otherwise, is equally effec-
tive as an estoppel upon the points decided whether the decision 
be right or wrong. P. 201.

57 App. D. C. 78; 54 F. (2d) 713, reversed.

Certiorari , 284 U. S. 615, to review the reversal of a 
judgment of ejectment. See also, 17 F. (2d) 666.

Messrs. J.. Wilmer Latimer, Walter C. Clephane, and 
Gilbert L. Hall submitted for petitioners.

The common law doctrine which permitted successive 
ejectment actions between the same parties involving the 
same issue has been abrogated by § 1002 of the District 
of Columbia Code. Cf. Barrows n . Kindred, 4 Wall. 399.

Whenever this Court has had occasion to speak of the 
estoppel by judgment, it has spoken in no uncertain terms. 
Johnson Co. v. Wharton, 152 U. S. 252; Southern Pacific 
R. Co. v. United States, 168 U. S. 1; Fayerweather n . 
Ritch, 195 U. S. 276; Hart Steel Co. v. Railroad Supply 
Co., 244 U. S’. 294; Baldwin v. Iowa State Traveling Men’s 
Assn., 283 U. S. 522.

The appellate court’s interpretation of the will, in the 
interpleader suit, was not handed down for many months 
after the first ejectment judgment had been entered and 
petitioners put in possession. The present decision of 
the Court of Appeals is that, notwithstanding the acqui-
escence of respondent in the judgment in the first eject-
ment suit, he is nevertheless not bound by it, but may 
maintain this second ejectment suit because of that inter-
vening ruling in the interpleader suit. In other words, 
when (through the appellate court’s subsequent ruling in 
a wholly collateral suit) it appears that a final judgment 
in ejectment, unappealed from and acquiesced in, was
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erroneous, the losing party may again litigate the same 
issue with the same parties in a second ejectment action.

Error does not at all affect the finality and conclusive-
ness of a judgment not reviewed. Oklahoma v. Texas, 
256 U. S. 70.

Failure to assert rights in a suit in which a judgment 
is obtained, either through ignorance of law or of facts, 
or through negligence or misconduct of counsel, does not 
affect the estoppel; and so long as the judgment remains 
unappealed from and in full force, the fact that it may 
have been erroneous does not detract from its effect as 
a bar to further suits upon the same cause of action. 
Wilson’s Executor v. Deen, 121 U. S. 525; Cromwell v. 
County of Sac, 94 U. S. 351; United States v. Moser, 266 
U. S. 236; Elliott v. Peirsol, 1 Pet. 328, 340; Chicago, R. I. 
& P. R. Co., v. Schendel, 270 U. S. 611, 617.

So important is the maintenance of the doctrine of res 
judicata that this Court has declared that it must be en-
forced even when no review of the judgment by appeal 
was available because of the small amount involved. 
Johnson Co. v. Wharton, 152 U. S. 252.

That the interpleader decree did not create or vest 
title to the real estate is obvious. The only possible au-
thority of the court in that suit was to determine who was 
entitled to the money in Walker’s hands. The trial court’s 
construction of the will gave the money to petitioners as 
devisees under the will. The appellate court’s construc-
tion gave it to respondent Allen as heir-at-law. In either 
view the title to the land must have vested at the testa-
tor’s death (which occurred about 30 years before) or as 
soon after his death as the claimants came into being. 
Therefore the equity court could not have vested title 
to the land by its decree in the interpleader suit; and the 
fact is that neither the first decree nor the decree upon 
mandate attempted to do so.

144844°—32----- 13
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Petitioners’ ejectment action was based, as of course 
it must have been, upon the title which they had long 
asserted as devisees under the will. Manifestly the judg-
ment therein could not have been based, nor in any way 
dependent, upon a decree which vested no title to the real 
estate in them. But even if petitioners in that action had 
erroneously relied upon the trial court’s decree in the 
collateral suit, as their source of title, respondent could 
not by a second action in ejectment attack the erroneous 
judgment from which he omitted to appeal.

One judgment or decree is not dependent on another 
merely because the same question was involved in both 
cases. Buck v. Colbath, 3 Wall. 334; Watson v. Jones, 
13 Wall. 679, 716.

Mr. George C. Gertman, with whom Mr. Alvin L. New- 
myer was on the brief, for respondent.

The equity suit was in no sense collateral to the eject-
ment suits; it was their foundation. It alone established 
the title. In both cases it was relied on as creating the 
only evidence of title.

On reversal, the law raises an obligation in the party 
who has received the benefit of an erroneous judgment 
to make restitution to the other party for what he has lost. 
The reversal gives a new right or cause of action and 
creates a legal obligation to restore what was lost by 
reason of the enforcement of the erroneous judgment; and, 
as between the parties to the judgment, there is all the 
privity necessary to sustain and enforce such right. 
United States v. Bank of Washington, 6 Pet. 8, 19.

What § 1002 of the Code of the District of Columbia 
accomplished was merely to codify and declare the 
doctrine of res judicata applicable to ejectment actions.

In its last analysis the essence of the subject of the 
equity suit was that of title; the rent was secondary.
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Golde Clothes Shop v. Loew’s Buffalo Theatres, 236 N. Y. 
465, 470.

The equity branch of the court having first obtained 
jurisdiction of the subject, no co-ordinate branch of the 
court could usurp jurisdiction. The branch of the court 
that first obtained jurisdiction retained it until its final 
decree was made. Mackenzie v. Engelhard Co., 266 U. S. 
131.

The decree of July 24, 1925, adjudged the petitioners to 
be the owners of the property; but the defeasible quality 
of their title by reason of the appeal was ingrafted upon 
it by operation of law and propagated itself through all 
subsequent stages. Chicago, etc. R. Co. v. Fosdick, 106 
U. S. 47, 71; Marks v. Cowles, 61 Ala. 299.

The controversy could not be treated as res judicata 
until it had been finally decided in the court of last resort. 
Eastern Bldg, de Loan Assn. n . Welling, 103 Fed. 352, 355.

No title could be established by the ejectment suit, as 
that was the question adjudged by and involved in the de-
feasible decree of July 24, 1925, upon which the ejectment 
suit was based. Likewise no title is to be adjudicated in 
the present ejectment suit.

To have decided that the first judgment in ejectment 
was a barrier to respondent’s suit would have been un-
conscionable.

The true test of the identity of causes of action is the 
identity of the facts essential to their maintenance. 
Pierce v. National Bank, 268 Fed. 487; Union Central 
Life Ins. Co. v. Drake, 214 Fed. 536. See Barrows v. 
Kindred, 4 Wall. 399; United Shoe Machinery Corp. v. 
United States, 258 U. S. 451 ;Cromwell v. County of Sac, 
94 U. S. 351.

The judgment in the first ejectment suit was not ren-
dered on the same matters that are involved in the present 
one. Bird v. Cross, 123 Tenn. 419.
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Mr . Justice  Sutherland  delivered the opinion of the 
Court.

In 1922 Thomas Walker filed a bill of interpleader in 
the Supreme Court of the District of Columbia, naming 
as defendants these petitioners (or their predecessors) 
and this respondent, for the purpose of having deter-
mined, as between them, the ownership of money then 
in the hands of Walker, which he had collected as rentals 
from certain real property. The rights of the rival claim-
ants to the funds depended upon the construction of the 
will of Silas Holmes. The court construed the will in 
favor of petitioners and against respondent, and there-
upon entered a decree awarding the money to the former.

Thereafter, and pending an appeal from that decree to 
the District Court of Appeals taken without a super-
sedeas, petitioners brought an action in ejectment against 
respondent to recover the real estate from which the rents 
had been derived. The title which they asserted in that 
action rested upon the same provisions of the Holmes 
will as were involved in the interpleader suit; and peti-
tioners pleaded and relied upon the decree in that suit 
as having conclusively established the construction of 
these provisions in their favor. See Lessee of Parrish v. 
Ferris, 2 Black 606, 608. Judgment was rendered for peti-
tioners, and possession of the real property delivered to 
them under a writ issued to carry the judgment into ef-
fect. From this judgment respondent did not appeal. 
Thereafter, the District Court of Appeals reversed the 
decree of the District Supreme Court in the interpleader 
suit and remanded the cause for further proceedings not 
inconsistent with its opinion. 57 App. D. C. 78; 17 F. 
(2d) 666. Following the mandate issued thereon, the 
trial court vacated its decree and directed payment of 
the rental money to the respondent.
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Some months later a second ejectment action was 
brought, this time by respondent against petitioners for 
the repossession of the same real property. By way of 
estoppel petitioners pleaded the final judgment in the first 
ejectment action, upon which the trial court gave judg-
ment in their favor. Upon appeal to the District Court 
of Appeals the latter judgment was reversed. 54 F. (2d) 
713.

The appellate court thought that the first ejectment 
action was merely in aid of the decree in the equity suit, 
and that when that decree was reversed the judgment in 
the first ejectment action fell with it. With that view we 
cannot agree. The interpleader suit and the decree made 
therein involved only the disposition of the funds col-
lected and held by Walker. The decree adjudged, and 
could adjudge, nothing in respect of the real estate. It 
is perfectly plain, therefore, that petitioners could not 
have been put into possession of the real property by 
force of that decree; and it is equally plain that respond-
ent could not have been put into such possession in virtue 
of the reversal. So far as that property is concerned, the 
rule in respect of restitution upon reversal of a judgment 
is irrelevant. The first action in ejectment was not 
brought to effectuate anything adjudicated by the decree, 
or, in any sense, in aid thereof. It was brought to obtain 
an adjudication of a claim in respect of a different subject 
matter. The facts and the law upon which the right to 
the money and the title to the realty depended may have 
been the same; but they were asserted in different causes 
of action. The decree in the interpleader suit no more 
vested title to, or compelled delivery of possession of, 
the realty than the judgment in the ejectment action re-
quired payment to one party or the other of the money 
surrendered by the stakeholder. Compare United States 
v. Moser, 266 U. S. 236, 241.
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The judgment in the ejectment action was final and 
not open to assault collaterally, but subject to impeach-
ment only through some form of direct attack. The ap-
pellate court was limited to a review of the interpleader 
decree; and it is hardly necessary to say that jurisdiction 
to review one judgment gives an appellate court no power 
to reverse or modify another and independent judgment. 
If respondent, in addition to appealing from the decree, 
had appealed from the judgment, the appellate court, hav-
ing both cases before it, might have afforded a remedy. 
Butler v. Eaton, 141 U. S. 240. But this course respondent 
neglected to follow. What the appellate court would or 
could have done if an appeal from the judgment had been 
taken and had been heard in advance of the appeal from 
the decree is idle speculation, since the probability that 
such a contingency would have arisen is so remote as to 
put it beyond the range of reasonable supposition. In the 
first place, the appeal from the decree had been taken and 
was pending when the judgment in the law action was 
rendered. It well may be assumed that the natural and 
usual course of hearing cases in the order of their filing 
would have been followed. But, in addition to that, both 
appeals necessarily would have been pending before the 
appeal from the judgment possibly could have been heard, 
and it rationally may not be doubted that upon applica-
tion and a showing of their relationship the court would 
have heard them together, or at least not have disposed 
of the appeal from the judgment without considering its 
connection with the other appeal from the decree.

The predicament in which respondent finds himself is 
of his own making, the result of an utter failure to follow 
the course which the decision of this court in Butler N. 
Eaton, supra, had plainly pointed out. Having so failed, 
we can not be expected, for his sole relief, to upset the 
general and well established doctrine of res judicata, con-
ceived in the light of the maxim that the interest of the
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state requires that there be an end to litigation—a maxim 
which comports with common sense as well as public 
policy. And the mischief which would follow the estab-
lishment of a precedent for so disregarding this salutary 
doctrine against prolonging strife would be greater than 
the benefit which would result from relieving some case of 
individual hardship. United States v. Throckmorton, 
98 U. S. 61, 65, 68-69.

The rule has been settled for this court that where a 
judgment in one case has successfully been made the 
basis for a judgment in a second case, the second judg-
ment will stand as res judicata, although the first judg-
ment be subsequently reversed. Deposit Bank v. Frank- 
jort, 191 U. S. 499. There a federal court had upheld 
a contract of exemption from taxation, basing its decision 
upon the judgment of a state court of first instance. 
Subsequently that judgment was reversed. On error to 
the state court of appeals, it was held that under the 
doctrine of res judicata the judgment of the federal court 
estopped each party from again litigating the question. 
Speaking for the court, Mr. Justice Day said (pp. 510- 
511):

“It is urged that the state judgment upon which the 
Federal decree of 1898 is based was afterward reversed 
by the highest court of Kentucky, and, therefore, the 
foundation of the decree has been removed and the decree 
itself must fall. But is this argument sound? When a 
plea of res judicata is interposed based upon a former 
judgment between the parties, the question is not what 
were the reasons upon which the judgment proceeded, but 
what was the judgment itself, was it within the jurisdic-
tion of the court, between the same parties, and is it still in 
force and effect? The doctrine of estoppel by judgment 
is founded upon the proposition that all controversies 
and contentions involved are set at rest by a judgment 
or decree lawfully rendered which in its terms em-
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bodied a settlement of the rights of the parties. It would 
undermine the foundation of the principle upon which it 
is based if the court might inquire into and revise the 
reasons which led the court to make the judgment. . . . 
We are unable to find reason or authority supporting the 
proposition that because a judgment may have been given 
for wrong reasons or has been subsequently reversed, that 
it is any the less effective as an estoppel between the 
parties while in force.”

“It is to be remembered,” the court added (p. 512), 
“ that we are not dealing with the right of the parties to 
get relief from the original judgment by bill of review or 
other process in the Federal court in which it was ren-
dered. There the court may reconsider and set aside or 
modify its judgment upon seasonable application. In 
every other forum the reasons for passing the decree are 
wholly immaterial and the subsequent reversal of the 
judgment upon which it is predicated can have no other 
effect than to authorize the party aggrieved to move in 
some proper proceeding, in the court of its rendition, to 
modify it or set it aside. It cannot be attacked collater-
ally, and in every other court must be given full force and 
effect, irrespective of the reasons upon which it is based.”

Parkhurst v. Berdell, 110 N. Y. 386, 392; 18 N. E. 123, 
is cited with approval. In that case the Court of Ap-
peals of New York rejected the contention that the 
reversal of a judgment which had been given effect as an 
estoppel in a second action, would avoid the force of the 
second judgment.

“ If the judgment-roll was competent evidence when 
received,” the state court said, “its reception was not 
rendered erroneous by the subsequent reversal of the 
judgment. Notwithstanding its reversal, it continued in 
this action to have the same effect to which it was en-
titled when received in evidence. The only relief a party 
against whom a judgment which has been subsequently
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reversed has thus been received in evidence can have is to 
move on that fact in the court of original jurisdiction for 
a new trial, and then the court can, in the exercise of its 
discretion, grant or refuse a new trial, as justice may 
require.”

See also Gould, v. Sternberg, 128 Ill. 510, 515-516; 
21 N. E. 628.

These decisions constitute applications of the general 
and well settled rule that a judgment, not set aside on 
appeal or otherwise, is equally effective as an estoppel 
upon the points decided, whether the decision be right 
or wrong. Cornett v. Williams, 20 Wall. 226, 249-250; 
Wilson’s Executor v. Deen, 121 U. S. 525, 534; Chicago, 
R. I. & P. Ry. v. Schendel, 270 U. S. 611, 617. The in-
dulgence of a contrary view would result in creating ele-
ments of uncertainty and confusion and in undermining 
the conclusive character of judgments, consequences 
which it was the very purpose of the doctrine of res 
judicata to avert.

Judgment reversed.

Mr . Just ice  Cardozo , dissenting.

The real estate belonging to Silas Holmes was devised 
by his will, in the event of the death of his daughter 
“ without issue,” to his nephew and to his brothers and 
sisters then living, in equal shares.

Upon the death of the daughter a controversy arose be-
tween her grandson, Lorenzo Allen, who was the sole sur-
viving descendant of the testator, and the nephew and 
brothers and sisters.

An interpleader suit followed to determine the distri-
bution of rents deposited as a fund in the Registry of 
the Court.

In that suit the Supreme Court of the District adjudged 
on July 24, 1925, that the true interpretation of the will 
of Silas Holmes was that upon the death of his daughter
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“without leaving child her surviving,” the real estate 
described in the bill of complaint was devised to the 
nephew and the brothers and sisters, and that the rents 
accruing since her death should be divided in the same 
way.

On appeal to the Court of Appeals that decree was 
reversed (January 3, 1927) with the result that on May 
27, 1927, a final decree was entered vacating the decree 
of July 24, 1925, adjudging that the true interpretation 
of the will of Silas Holmes was that upon the death of 
said decedent’s daughter, Virginia Allen, leaving issue, 
i. e., a grandson, but no child her surviving, “ the said 
will became inoperative as to the real estate therein de-
scribed and the said testator therefore died intestate as 
to the said real estate,” and further adjudging that the 
balance of the fund on deposit in the registry be paid to 
Lorenzo Allen, the sole heir at law.

In the meantime, the nephew and the brothers and 
sisters, who for convenience will be spoken of as the col-
lateral relatives, brought an action of ejectment against 
the heir to recover the possession of the real estate ad-
judged to be theirs by the decree of July, 1925. In that 
action they relied solely upon the will and the decree 
establishing their ownership thereunder. The defendant, 
admitting the decree, set up the plea that an appeal had 
been taken from it and was still undetermined. A 
demurrer to the plea was sustained, and the plaintiffs 
recovered a judgment (August 21, 1926), under which 
possession was delivered to them. From that judgment 
the defendant did not prosecute an appeal.

In December, 1927, upon the entry of the final decree 
in the equity court the respondent, Lorenzo Allen (the 
defendant in the first action of ejectment) brought this 
action of ejectment against the collateral relatives to re-
cover the possession of the real estate from which they
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had ousted him. The defendants pleaded in bar the judg-
ment previously rendered in their favor in the first action 
of ejectment. The plaintiff (the respondent here) filed a 
replication showing the relation between that judgment 
and the equity decree and the reversal of the decree after 
possession had been delivered. The Supreme Court of 
the District sustained a demurrer to the replication and 
ordered judgment for the defendants. The Court of Ap-
peals reversed and gave the possession to the plaintiff. 
The case is here upon certiorari.

The respondent, in order to prevail, must uphold three 
propositions. He must show: (1) that he is entitled to 
restitution of any property interests lost to him by force 
of the erroneous decree; (2) that in losing possession 
under the judgment of ejectment he suffered a loss that 
was caused by the decree; (3) that the present action of 
ejectment is, irrespective of its name, an action for resti-
tution, and an appropriate remedy to put him back where 
he was at the time of the ouster.

1. As to proposition number 1, there is hardly room for 
controversy. The rule is abundantly settled both in this 
court and elsewhere that what has been lost to a litigant 
under the compulsion of a judgment shall be restored 
thereafter, in the event of a reversal, by the litigants op-
posed to him, the beneficiaries of the error. Arkadelphia 
Co. v. St. LouisS. W. Ry. Co., 249 U. S. 134; Northwestern 
Fuel Co. v. Brock, 139 U. S. 216; United States Bank v. 
Bank of Washington, 6 Pet. 8, 17; Haebler v. Myers, 132 
N. Y. 363; 30 N. E. 963. Two remedies exist, the one by 
summary motion addressed to the appellate court, the 
other by a plenary suit. The books show that it has long 
been the practice to embody in the mandate of reversal a 
direction that the plaintiff in error “be restored to all 
things which he hath lost by occasion of the said judg-
ment.” Arkadelphia Co. v. St. Louis S. W. Ry, Co.,
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supra; Haebler v. Myers, supra. What this was might 
be ascertained through an order to show cause known 
as a scire facias quare restitutionem habere non debet. 
Haebler v. Myers, supra. Inquiry was then made whether 
anything had been taken “ by colour of the judgment,” 
(Sympson v. Juxon, Cro. Jac., 698), with an appropriate 
mandate for the return of anything discovered. On the 
other hand, the litigant who has prevailed on the appeal 
is not confined to a motion for summary relief. He may 
elect to maintain an action, or the court in its discretion 
may remit him to that remedy. United States Bank v. 
Bank of Washington, supra; Haebler v. Myers, supra; 
Clark v. Pinney, 6 Cowen 297. One form of remedy or 
the other, however, is granted as of right. The remedy 
in its essence like the one for money had and received is 
for the recovery of benefits that in good conscience may no 
longer be retained. “ It is one of the equitable powers in-
herent in every court of justice, so long as it retains con-
trol of the subject matter and of the parties, to correct 
that which has been wrongfully done by virtue of its 
process.” Arkadelphia Co. v. St. Louis S. W. Ry. Co., 
supra. Indeed, the correction may extend to cases where 
the postulants for restitution are not even parties to the 
record. Arkadelphia Co. v. St. Louis S. W. Ry. Co., 
supra, p. 146; Stevens v. Fitch, 11 Mete. 248. The whole 
subject has heretofore been dealt with in a spirit of the 
largest liberality. The judicial process has been moulded 
with an anxious effort to put an end as speedily as may 
be to wrongs originating in judicial errors.

2. Our second inquiry must now be answered: Was the 
loss of possession under the judgment of ejectment a 
loss that was inflicted upon the respondent by force of the 
decree in equity adjudging, and adjudging erroneously, 
that the petitioners were the owners?

A question very similar was considered by the courts 
of New York in the early case of Clark v. Pinney, 6
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Cowen 297 (cited by this court in United States Bank v. 
Bank oj Washington, supra). The plaintiffs had given 
a note in satisfaction of an execution issued on a judg-
ment, and thereafter a second judgment was recovered 
on the note. The first judgment having been reversed, 
they sued to recover the money paid upon the second. 
The decision was that the defendant had money in his 
hands that ex aequo et bono was owing to the plaintiffs, 
and that he should be compelled to pay it back. The 
court was not deterred from this conclusion by the inter-
vention of a second judgment, unappealed from, between 
the first judgment and the payment. It looked to the 
events in their combined significance, and viewed the 
action for restitution as an instrument of justice. The 
entry of a second judgment, instead of being a circum-
stance fastening the rivets of injustice, was merely an 
additional reason why the rivets should be broken.

The problem now before us should be approached in 
a like spirit.

If the decree had contained a provision that the peti-
tioners were entitled to a deed to be executed by a trustee, 
there can be no doubt that upon the reversal of the decree 
they could have been required to execute a deed back. If 
the trustee had refrained from executing a conveyance 
and had been compelled by a separate decree to fulfill what 
appeared to be his duty, only a narrow view of the reme-
dial powers of equity would discover in the separate de-
cree a decisive element of difference. The restitution that 
would have been decreed if the auxiliary proceeding had 
been one in equity, is equally available here where the 
auxiliary remedy was one at law, an action of ejectment 
for the recovery of possession. In every substantial sense, 
the judgment in ejectment was the consequence and sup-
plement of the erroneous adjudication that the petitioners 
were the owners and entitled to the rents. The respond-
ent made no claim to any right of possession except such 
right as was his by virtue of ownership under the will.
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The petitioners made no claim on their side apart from the 
will and the decree adjudicating ownership in them. 
Looking into the record of the trial, as we are privileged 
to do, in order to ascertain the grounds upon which pos-
session was awarded (Oklahoma v. Texas, 256 U. S. 70, 
88; National Foundry Co. v. Oconto Water Supply Co., 
183 U. S. 216, 234; Russell v. Place, 94 U. S. 606, 608), 
we find that there was no opportunity for a consideration 
upon the merits of the respondent’s claim of title, and 
that within the principle of res judicata there was nothing 
to be tried. Indeed, the respondent made no contention 
to the contrary, but merely urged in his plea that judg-
ment be deferred till the appeal from the decree could be 
determined by the appellate court. The plea being over-
ruled, judgment of ouster followed as an inevitable con-
sequence. It was as inevitable, and as plainly the fruit 
of the earlier decree in equity, as it would have been if 
that decree had said upon its face that the respondent 
was under a duty to surrender possession to the petitioners 
if possession was demanded.

The argument for the petitioners is that the respondent 
in this predicament had one remedy, and one only, an 
appeal from the judgment giving effect to the decree, and 
that failing to prosecute that remedy, he became helpless 
altogether. I concede that an appeal was a remedy avail-
able to the respondent, but not that it was his only one, 
or that the failure to pursue it brought down upon his 
head a penalty so dire. Clark v. Pinney, supra. Con-
sider the situation in which he would have stood if the 
appeal had been taken. The judgment of ejectment was 
not erroneous when rendered. No other judgment could 
properly have been rendered if there was to be adherence 
to the principle of res judicata. The Court of Appeals 
would have been constrained to affirm it, whether they 
believed the earlier decision to be correct or erroneous,
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if the accidents of the calendar had brought up the review 
of the judgment before there had been opportunity to 
pass upon the decree. Parkhurst v. Berdell, 110 N. Y. 
386; 18 N. E. 123; Deposit Bank v. Frankfort, 191 U. S. 
499, 512. Even if the appeal from the decree had been 
heard and decided first, the reversal of the second judg-
ment would have followed, not for any error of the trial 
court, but in furtherance of substantial justice by the 
application of principles analogous to those that govern 
the allowance or denial of a writ of restitution. The 
subject was considered in Butler v. Eaton, 141 U. S. 240. 
The ruling there was that the court in such a situation, 
if it learns from its own records that the foundation judg-
ment has been reversed, will set aside the second though 
the trial be free from error. By a short cut to justice it 
will relieve the litigant of the necessity of resorting to 
bills of review and motions for a new trial and all the 
technical apparatus familiar to students of procedure. 
Cf. Ballard v. Searls, 130 U. S. 50, 55; Walz v. Agricul-
tural Ins. Co., 282 Fed. 646. On the other hand, there 
are barriers to remedies so summary where the decree of 
reversal has been rendered in the courts of another juris-
diction. Deposit Bank v. Frankfort, supra. In such cir-
cumstances the reversal is no longer cognizable without 
proof, is no longer within the range of judicial notice. 
There are, besides, other complications resulting from the 
duty of a State to give effect and credit to the judgments 
of the federal courts and those of other States. Deposit 
Bank n . Frankfort, supra. The very fact, however, that 
the second judgment will be reversed where the reversal 
of the first judgment is known to the appellate court by 
force of judicial notice is in itself a potent token that the 
second judgment is understood to be the product of the 
first, and hence within the equity and reason of the writ 
of restitution. What was written in Butler v. Eaton,
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supra, pp. 243, 244, can be applied with little variation 
here. “ The judgment complained of,” it was there writ-
ten, “ is based directly upon the judgment of the Supreme 
Judicial Court of Massachusetts, which we have just 
reversed. It is apparent from the inspection of the record 
that the whole foundation of the part of the judgment 
which is in favor of the defendant is, to our judicial 
knowledge, without any validity, force or effect, and ought 
never to have existed. Why, then, should not we reverse 
the judgment which we know of record has become erro-
neous, and save the parties the delay and expense of tak-
ing ulterior proceedings in the court below to effect the 
same object? ” The respondent is in a worse plight than 
was the plaintiff in error in Butler v. Eaton. He has no 
remedy in the court of first instance, unless it be by an 
action of this nature, for the time to move for a new trial 
on the ground of newly discovered evidence expired with 
the term. United States v. Mayer, 235 U. S. 55; Realty 
Acceptance Corp. v. Montgomery, 284 U. S. 547. If he 
had appealed from the judgment in ejectment and the 
appeal had been heard and decided before the reversal of 
the decree, his position would be no better. Upon the 
reversal of the decree afterwards he would still, in the 
view of the petitioners, have been left without a remedy; 
there would even then have been no power in the court 
to undo the wrong that had been perpetrated under color 
of its mandate. I think we should hesitate long before 
committing our procedure to so sterile a conclusion.

For the purpose of the case before us, no significance is 
to be given to the provisions of the Code (Code of Dis-
trict of Columbia, § 1002) whereby “a final judgment 
rendered in an action of ejectment shall be conclusive as 
to the title thereby established as between the parties to 
the action and all persons claiming under them since the 
commencement of the action.” The object of that statute 
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was to abrogate anomalies as to the effect of a judgment 
in ejectment that had grown up at common law when the 
remedy was held to be one affecting possession only, and 
not directed to the title. Cincinnati v. White, 6 Pet. 431, 
443. The codifiers did not mean that a party who has re-
covered in ejectment shall be more immune from restitu-
tion than one in any other form of action. A different 
question would be here if the persons resisting restitution 
were not the immediate parties to the suit, but strangers 
acquiring an interest in the property in reliance on 
the judgment. As to strangers so situated the remedy 
of restitution has been excluded since ancient days. 
Matthew Manning’s Case, 4 Coke 94; United States Bank 
v. Bank of Washington, supra.

3. The third branch of the inquiry need not detain us 
long. If I have been right in what has gone before, there 
can be little room for controversy as to the fitness of the 
remedy. An action for restitution has for its aim to give 
back to a suitor what a judgment has taken from him. 
What was taken from the respondent under the shelter 
of this reversed decree and because of its coercive power 
was the possession of a tract of land. The effect of a 
judgment in this action of ejectment will be to re-estab-
lish his possession and put him where he was before. 
The quality of the remedy is to be determined by the end 
to be achieved, and not by any label, whether restitution 
or ejectment.

A system of procedure is perverted from its proper func-
tion when it multiplies impediments to justice without 
the warrant of clear necessity. By the judgment about 
to be rendered, the respondent, caught in a mesh of pro-
cedural complexities, is told that there was only one way 
out of them, and this a way he failed to follow. Because 
of that omission he is to be left ensnared in the web, the 
processes of the law, so it is said, being impotent to set him 

144844°—32------ 14
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free. I think the paths to justice are not so few and 
narrow. A little of the liberality of method that has 
shaped the law of restitution in the past (Clark v. Pinney, 
supra; Arkadelphia v. St. Louis S. W. Ry. Co., supra) 
is still competent to find a way.

Mr . Justice  Brandeis  and Mr . Justi ce  Stone  join in 
this opinion.

CHAMPLIN REFINING CO. v. CORPORATION 
COMMISSION OF OKLAHOMA et  al .*

APPEALS FROM THE DISTRICT COURT OF THE UNITED STATES 
FOR THE WESTERN DISTRICT OF OKLAHOMA.

No. 122. Argued March 23, 1932.—Decided May 16, 1932.

1. In Oklahoma, as generally elsewhere, the owners of the land con-
taining an oil and gas pool do not have absolute title to those 
minerals as they permeate below the surface; but each has the 
right through wells on his own land to take all the oil and gas that 
he may be able to reduce to possession, including that coming from 
the land of the others. P. 233.

2. This right, however, is constitutionally subject to reasonable regu-
lation by the State, to the end that the natural gas pressure avail-
able for lifting the oil to the surface, may not be unreasonably and 
wastefully used, and that the common supply of gas and oil may not 
be unreasonably and wastefully depleted to the injury of the others 
who are entitled to take from the same pool. Id.

3. Even though an operator have facilities for making useful disposi-
tion of all the oil and gas that may naturally flow from his wells, 
he has not a constitutional right to operate them at full produc-
tion where such operation, by improvident use of natural gas pres-
sure, would itself cause a serious diminution of the quantity of oil 
ultimately to be recovered from the pool, and, by compelling other

* Together with No. 485, Champlin Refining Co. v. Corporation 
Commission of Oklahoma et al.; and No. 486, Corporation Commis-
sion of Oklahoma et al. v. Champlin Refining Co.



CHAMPLIN RFG. CO. v. COMMISSION. 211

210 Syllabus.

owners to speed production in self-defense, would cause them to add 
to that waste and cause them to waste oil on the surface by pro-
ducing it in excess of their means of transport and proper storage 
and their market demand. P. 233.

4. A statute of Oklahoma prohibits waste of petroleum. Section 3 
defines waste to include, in addition to its ordinary meaning, eco-
nomic, underground and surface waste, and waste incident to pro-
duction in excess of transportation or marketing facilities or reason-
able market demands; and it empowers a commission to make 
regulations for the prevention of such waste. Section 4 provides 
that whenever full production from any common source of supply 
“ can only be had under conditions constituting waste as herein 
defined” then any person having a right to produce from such 
common source “may take therefrom only such proportion of all 
crude oil and petroleum that may be produced therefrom, without 
waste, as the production of the well or wells of such person . . . 
bears to the total production of such common source of supply.” 
Held, That in this case it is not shown that the rule of proration 
prescribed in § 4, or any other provision involved, amounts to or 
authorizes arbitrary interference with private business or property 
rights or that such statutory rule is not reasonably calculated to 
prevent the wastes specified in § 3. P. 234.

5. Section 2 of the statute, objected to as authorizing the regulation 
of prices of crude oil, is separable from the parts under which the 
order of proration, to prevent waste, was made in this case; and 
its constitutionality need not be considered. Id.

6. A declaration in a statute that invalidity of any part shall not 
affect the validity of the other parts, creates a presumption that, 
eliminating invalid parts, the legislature would have enacted the 
remainder. Id.

7. Proration orders applying to the production of oil but not to sales 
or transportation, held consistent with the commerce clause of the 
national Constitution. P. 235.

8. An order of the Oklahoma Corporation Commission prorating the 
production of oil from a common source to prevent waste, will not 
be set aside at the suit of one of the producers when not shown to 
be arbitrary or discriminatory in fact, merely because information 
as to production etc., upon which the Commission acted, was pro-
cured by other producers in the same field, serving the Commission 
without pay, and by an umpire, whose salary and expenses in 
default of legislative appropriations, were paid by such producers. 
P. 236.
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9. Since a proration order, though valid under the Oklahoma statute 
at one time, may through change of conditions cease to be so and 
may become unjust and arbitrary at a later time, denial of an in-
junction will not preclude the plaintiff from applying again on a 
different state of facts. P. 236.

10. To warrant an injunction to restrain criminal proceedings under a 
state statute as unconstitutionally affecting property rights, there 
must be a present danger that such proceedings will be taken. 
P. 237.

11. In a suit attacking the constitutionality of administrative orders 
made under a state statute, held that the federal court had author-
ity to stay their enforcement pending an appeal from its order 
denying a temporary injunction. P. 239.

12. Section 9 of the Oklahoma statute, supra, provides that any per-
son violating the Act shall be subject to have his producing property 
placed in the hands of a receiver by a court of competent jurisdic-
tion, at the suit of the State through the Attorney General, but that 
such receivership shall only extend to the operating of producing 
wells and the marketing of the production thereof under the pro-
visions of the Act. Held:

(1) That a proceeding under the section, taken in a state court 
against the plaintiff in a pending suit in the federal court, was prop-
erly restrained by the latter pending its final decision on the validity 
of provisions of the statute and orders made under it. P. 239.

(2) The fact that the Attorney General dismissed the proceeding 
brought, though not required to do so, did not establish that prose-
cution under the section was no longer imminent. P. 240.

(3) The section considered with other parts of the Act, is plainly 
a penal provision. Id.

(4) As such it is void under the due process clause of the Four-
teenth Amendment, because it purports to punish violations of 
regulatory provisions of the Act, §§ 1, 3, 4, (not orders of the 
Commission) which are too vague and indefinite to afford a standard 
of conduct. P. 243.

51 F. (2d) 823, affirmed with modifications.

Appeals  in. a suit brought by the Refining Company 
for the purpose of enjoining the enforcement of certain 
provisions of the Oklahoma “ Curtailment Act,” as to oil 
and gas, and of certain orders made under it by the Cor-
poration Commission. No. 122 was an appeal from an 
order denying a temporary injunction. It is dismissed.
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The other two branches were cross-appeals from different 
parts of the final decree.

Messrs. Harry 0. Glasser and James M. Beck, with 
whom Messrs. George S. Ramsey, Horace G. McKeever, 
and Edgar A. DeMeules were on the brief, for the Champ-
lin Refining Co.

The business of producing and marketing crude oil is 
not a public service business, nor does the producer devote 
his property to a public use. He has the right to drill 
on his land and take all the oil and gas he can get so long 
as he does not waste it. If he devotes it to a useful pur-
pose his right to take extends to any oil he can find under 
his land wherever it comes from. All offset wells draw*  oil 
from adjoining lands as well as the land upon which they 
are located. This has long been the established rule of 
property in Oklahoma. Kolachny v. Galbreath, 26 Okla. 
772. See also, Rich v. Doneghey, 71 Okla. 204; Frank Oil 
Co. v. Belleview Gas & Oil Co., 29 Okla. 719; Priddy v. 
Thompson, 204 Fed. 955; Alexander v. King, 46 F. (2d) 
235; Ohio Oil Co. v. Indiana, 177 U. S. 209; West v. Kan-
sas Natural Gas Co., 221 U. S. 229; Barnard v. Mononga-
hela Natural Gas Co., 216 Pa. 362; People’s Gas Co. v. 
Tyner, 131 Ind. 277; Kelley v. Ohio Oil Co., 57 Oh. St. 
317; Letts v. Kessler, 54 Oh. St. 73; Higgins Oil Co. n . 
Guaranty Oil Co., 145 La. 233; Summers, Oil & Gas, 
1927, pp. 72, 74.

The right of the producer to take and appropriate the 
natural flow through his own wells can not be arrested 
for the purpose of enabling an adjacent land owner either 
to find capital with which to develop his property or a 
market in which to dispose of his oil. This is very differ-
ent from the statutes involved in Ohio Oil Co. v. Indiana, 
177 U. S. 190, Natural Carbonic Gas case, 220 U. S. 61, 
and Midland Carbon Co. case, 254 U. S. 300.

Admittedly plaintiff’s control of pipe line facilities for 
its own production, and the ownership of a refinery and
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markets through its filling stations in Oklahoma and sev-
eral States, gives it an advantage over the producers in 
the same oil pool who are without such facilities, for any 
period during which the pool as a whole is capable of 
producing more oil than »can be sold and transported out 
of it at prices satisfactory to the majority of the pro-
ducers. But this advantage lies in the acquisition of 
its markets, which involved the expenditure of capital 
vastly in excess of the non-integrated producer’s invest-
ment and thus entailing a correspondingly greater hazard. 
Does this advantage acquired by the hazard of large capi-
tal investment fall within the protection of the Four-
teenth Amendment, or is it subject to confiscation with-
out compensation under the police power of the State? 
If an oil lessee is without capital to develop his lease, 
can the legislature prevent the adjacent lessee, with capi-
tal, from drilling for oil until the other can find the money 
to operate? The bankrupt lessee has the same argument 
to put forward as here, in substance, by the defendants, 
to-wit, that it would be unfair and inequitable to let one 
with finances penetrate the oil-bearing sand and remove 
the oil—without waste—while he, the bankrupt, had not 
the means to explore his property. See the dissenting 
opinion below.

The case falls within the principle of Pennsylvania 
Coal Co. v. Mahon, 260 U. S. 393. See Buchanan v. 
Warley, 245 U. S. 74-75; Lawton v. Steele, 152 U. S. 
133-144.

Assuming that the legislature, in the exercise of the 
police power, may limit the production of oil for useful 
purposes without actual physical waste and authorize the 
commission to make rules and regulations for enforcement, 
nevertheless, § 2 of the Act is a price-fixing law and void 
under the Fourteenth Amendment.

Section 2 is an inseparable part of the statute, being the 
very keystone of the whole legislative arch, and therefore
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either renders the entire Act void under the Fourteenth 
Amendment or furnishes such key to the meaning and 
effect thereof as to render the entire Act void. Dies v. 
Bank, 100 Okla. 205; Parwdl Inv. Co. v. State, 71 Okla. 
122; Williams v. Standard Oil Co., 278 U. S. 239; Hill v. 
Wallace, 259 U. S. 44.

Without § 2, § 3 is void for uncertainty in that “ eco-
nomic waste . . . and waste incident to the production 
of crude oil or petroleum in excess of transportation or 
marketing facilities or reasonable market demands ” 
clearly refers to § 2 prohibiting the “ taking of crude oil 
or petroleum from any oil-bearing sand or sands in the 
State of Oklahoma at a time when there is not a market 
demand therefor at the well at a price equivalent to the 
actual value of such crude oil or petroleum,” as determined 
by the commission under its authority conferred by the 
Act. The prevention of actual physical waste is one thing 
the ordinary man may understand, but “ economic waste 
. . . and waste incident to the production of crude oil 
or petroleum in excess of transportation or marketing 
facilities or reasonable market demands” means some-
thing else. That which constitutes economic waste is 
a political question or business question about which many 
may differ.

There is no method known to science for determining 
underground waste, and in operating a given well' or drill-
ing into a given sand, one expert might prescribe the way 
to do so to get the greatest recovery and suffer the least 
waste underground, while another set of experts would 
say to operate in an entirely different manner.

What constitutes “reasonable market demands” is 
inseparably connected with price, as one might regard 
the demand reasonable at a price of 50 cents per barrel 
while another operator might regard anything less than 
$1.00 a barrel unreasonable. Therefore, unless §§ 3, 4, 
and 5 are construed together, § 3 must fall for want of
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certainty. Construing them as a unit, the legislature de-
clared the production of oil in Oklahoma to be “ economic 
waste ” unless there was a “ market demand therefor at 
the well at a price equivalent to the actual value of such 
crude oil or petroleum ” as determined by the commission.

Even if § 2 is wholly disregarded, then the remaining 
portions are too uncertain and indefinite to confer upon 
the commission the authority it seeks to exercise through 
its regulations, in that the Act does not define economic 
waste or waste incident to the production of crude oil 
or petroleum in excess of transportation or marketing 
facilities or reasonable market demands, and does not 
confer authority upon the commission to define such 
waste; and if it does confer such authority then it is 
void because in violation of the state constitution, § 1 of 
Art. 4, dividing the powers of government into three 
separate departments, and § 1 of Art. 5, vesting the 
legislative power in the legislature.

Assuming that § 2 is severable, the Act is nevertheless 
unconstitutional for the reason that § 3 is plainly for the 
purpose and has the necessary effect of authorizing an 
agency of the State to control prices for the benefit of a 
particular class,—the oil producers.

The theory of proration to meet an insufficient market 
outlet necessarily presumes a proportionate right to such 
market. Such a conception is foreign to our jurispru-
dence, and that of the English speaking race. There is 
no such thing as a right to a market. The only right 
which anyone has to a market is that which is due to his 
skill, industry, foresight and capital, and that must be 
protected by the working of natural forces.

But if proration is to be recognized in this case, there 
must be an equitable system invoked for the measurement 
of the relative equities which competing producers would 
have in a market which is insufficient for all. Obviously 
the ability to bring oil to the surface is no reasonable
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measure of any assumed right to a proportionate share 
of the market; for such proportionate share must neces-
sarily depend, if it be recognized at all, upon the facilities 
which each competitor has to find a market for his 
products.

The plaintiff in this case has an abundant use for all 
the crude oil that it can produce—without waste—and 
with its facilities has no difficulty in getting a market 
for all its production. The result is that, having had the 
industry to create a market, the plaintiff is now obliged 
to divide that market, or at least a portion of it, with 
those who either are without a market, or at least without 
an adequate market for their products. Moreover, the 
facts in this case show, as further illustrating the injustice 
of the situation, that plaintiff with an abundant capacity 
for production of crude oil in its wells, ample for the needs 
of its refinery, and with an ample market demand for its 
products, is actually obliged, in the practical working of 
these proration orders, to buy both crude oil and gasoline 
from the very competitors who, in the manner hereinbe-
fore described, have imposed this unjust system upon it.

The production of oil is but an incident. Its chief use 
is in the manufacturing process of refining and selling it 
in the form of a gasoline. As between different competi-
tors there is a manifest difference in the ability of each to 
get a market, if the law left the matter to the natural 
forces of competition.

All the right of superior industry and capital to the 
markets that have been thus earned are nullified by a 
purely artificial and arbitrarily unreasonable basis of 
proration.

If the scheme of proration is to be recognized as a valid 
exercise of legislative power, in measuring relative rights 
to a market, such scheme must be based upon the consid-
eration of capital investment in meeting the demands of 
the market. If, therefore, the commission had valued
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the relative investments of different competitors in Okla-
homa, and had said that each was entitled to a market in 
proportion to his capital investment in the facilities for 
meeting the market, something could be said for the fair-
ness of thus apportioning markets, although its objection-
able price-fixing character would remain.

The commission’s rules vesting Collins and Bradford 
with jurisdiction over gauges and the amount of oil to be 
run by any operator are void because they involve unlaw-
ful delegation of the exercise of judgment and discretion.

The legislature had no power to delegate authority to 
the commission to create the office of umpire and prescribe 
the qualifications and duties thereof and arrange for his 
salary; and if § 5 of the Curtailment Act is construed to 
vest that authority in the commission, it is void under § 1 
of Art. 4 and § 1 of Art. 5 of the Oklahoma constitution.

The payment of salaries by the Operators’ Committee 
to Collins and Bradford is against public policy, and viti-
ated all their alleged official acts. “ The ox knoweth his 
owner, and the ass his master’s crib.”

Without § 5, requiring the commission to gauge each 
well, § 4, purporting to authorize proportionate taking, 
would be void under the Fourteenth Amendment, in that 
it would delegate to the commission an uncontrollable 
discretion and arbitrary power over all oil operators in 
the State—a power unlimited by any provisions of the 
statute and unascertainable by any oil operator.

A gauge made in accordance with the rules of the 
commission permitting the operator to gauge his own 
wells in the presence of a representative of an adjoining 
operator, although agreed to by a majority of the Opera-
tors’ Committee or the umpire, is void in that private 
parties are permitted to determine the basis (potential 
production) for the proration of production and conse-
quently markets in which all operators are interested.
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Gauges made under the supervision of Collins and Brad-
ford are illegal and void because their appointment as 
umpires was against public policy. They never sub-
scribed to any oath of office. The proration orders and 
regulations are all permeated with this inseparable, fatal 
vice. No one should be coerced under threatened penal-
ties to recognize such gauges.

The storage above ground of oil produced in conformity 
with proration orders, without regard to quantity, has 
never been forbidden or found objectionable by the com-
mission as physically wasteful.

The complained of waste of gas energy is not in the 
least prevented by the orders, but retarded only in time of 
complete dissipation in the intermittent wide-open flush-
flow permitted by the orders.

The regulations are void in that they interfere with 
and constitute a burden upon interstate commerce.

The commission had no power to interpose itself as a 
shield between the operators and purchasers on the one 
side and the Antitrust Laws on the other—the commis-
sion had no power to legitimate any such agreement or 
conspiracy by adopting it and making it what appeared 
to be its own. See letter, Atty. Gen., U. S., to Secy. Int., 
of March 29, 1929.

The penalties provided in §§ 8 and 9 are for violation 
of the prohibitions of the Act, as distinguished from the 
rules of the commission.

The Act is so indefinite that any penalty prescribed for 
the violation thereof constitutes a denial of due process 
of law.

Messrs. W. P. Z. German and John H. Miley, with 
whom Messrs. J. Berry King, Attorney General of Okla-
homa, Jess L. Ballard, Assistant Attorney General, and 
E. S. Ratliff were on the brief, for the Corporation Com-
mission of Oklahoma et al.
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The purpose of the law was to secure a just distribution 
to all persons having the right to produce from a common 
source.

A police regulation which bears a reasonable relation 
to an object within the governmental authority is valid. 
Chicago, B. & Q. R. Co. v. Illinois, 200 U. S. 561, 592; 
Ohio Oil Co. v. Indiana, 177 U. S. 190; Bacon n . Walker, 
204 U. S. 311; Lindsley v. Natural Carbonic Gas Co., 220 
U. S. 61.

The requirement for proportional production, a per-
centage of the potential capacity of each well in a pool, 
is reasonable. Ohio Oil Co. v. Indiana, supra; Lindsley 
v. Natural Carbonic Gas Co., supra; West v. Kansas Nat-
ural Gas Co., 221 U. S. 229; Walls v. Midland Carbon Co., 
254 U. S. 300; Euclid x. Ambler Realty Co., 272 U. S. 365; 
Bacon n . Walker, 204 U. S. 311. It places all producers 
upon the same basis.

The history of the times shows that the limitation was 
necessary. Prior to the enactment the correlative rights 
of some of the surface owners in certain oil pools in Okla-
homa were being seriously injured, and in some cases prac-
tically destroyed, by excessive withdrawals by certain pro-
ducers specially equipped to handle their own production. 
Their conduct was the direct cause of untold surface waste 
of oil, as well as underground waste. The chief offenders 
were the integrated producers. These made excessive 
drafts on the common sources of supply of oil, transport-
ing their production through their own pipe lines to their 
own steel storage tanks for use in their own refineries.

It would be most unreasonable to expect individual non-
integrated producers to store any of their own produc-
tion, in excess of amounts they can market, in above- 
ground tanks in order to save their properties from drain-
age by the integrated companies like the plaintiff. They 
might as well permit their estates to be destroyed by 
drainage by others as to destroy them themselves by costly
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storage of deteriorating and unsalable oil. Furthermore, 
many of them can not possibly finance such storage. The 
best and cheapest storage is in the natural reservoirs.

If correlative rights are to be protected, some limitation 
on production must be imposed and ratable taking must 
be required. And the only practicable method is to limit 
production to the amount which the market will absorb.

Ratable taking based on market demand injures no 
producer. No owner is thereby deprived of any part of 
his fair share of the common supply of oil. In the ab-
sence of ratable taking, no one producer in the field will 
sit supinely by and see his own right to draw upon the 
store of oil destroyed or even seriously injured. It is a 
question as to whether the State will allow property rights 
to be destroyed, an irreplaceable natural resource to be 
wasted, and fresh-water streams and farm lands to be 
ruined, or whether it will extend its protecting hand to 
maintain such rights.

It may be true that plaintiff individually commits no 
waste nor threatens to do so, but the State nevertheless 
has the power to regulate pools or common sources of 
supply as units in order better to insure against waste by 
any one, and to require conformance to such reasonable 
regulation. This is the policy of the statute.

Plaintiff’s capital investment theory, if adopted, would 
substitute for proration measured by the potential pro-
duction of the wells of the various land owners, a criterion 
consisting wholly of investments extraneous to the pool 
itself. If that theory were a reasonable one, then the 
question of adopting it would be for the discretion of 
the legislature.

Proration, instead of dealing with those who are en-
gaged in the business of refining and marketing the re-
fined oil, regulates and protects the rights of the owners 
of land in the pool. It is but a regulation of real prop-
erty and operates to preserve and protect such rights.
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Ohio Oil Co. v. Indiana, 177 U. S. 190. It operates upon 
land owners as producers, and not as refiners and market-
ers of the oil they may produce.

Plaintiff’s contention challenges the power of the State 
to protect the public welfare against waste of an irre-
placeable natural resource—clearly within the police 
power; the suggestion is repugnant to the maxim sic utere 
tuo.

Section 2 of the Act is separable. The Corporation 
Commission has never under it attempted to fix the value 
of crude oil, or to regulate production with reference 
thereto. No attempt has been made to enforce it. More-
over, the validity of the section is not involved in this suit. 
Nor need it be resorted to as an aid to the construction 
of the other provisions.

Until an attempt is made to enforce the penalty clauses 
of a statute, if severable from the remainder, there is no 
occasion to pass upon their validity. Ohio River & W. R. 
Co. n . Dittey, 232 U. S. 576, 594; Grand Trunk R. Co. v. 
Michigan Railroad Comm., 231 U. S. 457, 473; Rail & 
River Coal Co. v. Yaple, 236 U. S. 338, 350; Phoenix R. 
Co. v. Geary, 239 U. S. 277; Grenada Lumber Co. v. 
Mississippi, 217 U. S. 433, 443; Western Union n . Rich-
mond, 224 U. S. 160, 172.

Under a proper construction of the Act as a whole, 
the production of oil in excess of the statutory proportion 
prescribed by the Act, when the number of barrels con-
stituting the respective statutory factors has been de-
termined by the Commission, constitutes a violation of 
the Act, and affords a sufficiently definite and certain 
standard of conduct for a penal statute.

Section 9 does not impose a penalty as punishment 
but provides a civil remedy to secure compliance with the 
law. Columbia Athletic Club v. State, 143 Ind. 98; 40 
N. E. 914; Anton Caha v. United States, 152 U. S. 
211, 218.
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By leave of Court, briefs of amici curiae were filed by 
Messrs. Cicero I. Murray, Warwick M. Downing, and Ken-
ner McConnell, on behalf of the Oil States Advisory Com-
mittee ; and by Mr. Philip Kates.

Mr . Justice  Butler  delivered the opinion of the Court.

The refining company by this suit seeks to enjoin the 
commission, attorney general and other state officers from 
enforcing certain provisions of c. 25 of the laws of Okla-
homa enacted February 11, 1915,*  and certain orders of * * * §

* C. O. S. 1921, §§ 7954-7963.
§ 1. That the production of crude oil or petroleum in the State of

Oklahoma, in such a manner and under such conditions as to consti-
tute waste, is hereby prohibited. [§ 7954.]

§ 2. That the taking of crude oil or petroleum from any oil-bearing 
sand or sands in the State of Oklahoma at a time when there is not 
a market demand therefor at the well at a price equivalent to the 
actual value of such crude oil or petroleum is hereby prohibited, and 
the actual value of such crude oil or petroleum at any time shall be 
the average value as near as may be ascertained in the United States 
at retail of the by-products of such crude oil or petroleum when 
refined less the cost and a reasonable profit in the business of trans-
porting, refining and marketing the same, and the Corporation Com-
mission of this State is hereby invested with the authority and power 
to investigate and determine from time to time the actual value of 
such crude oil or petroleum by the standard herein provided, and 
when so determined said Commission shall promulgate its findings 
by its orders duly made and recorded, and publish the same in some 
newspaper of general circulation in the State. [§ 7955.]

§ 3. That the term “ waste ” as used herein, in addition to its ordi-
nary meaning, shall include economic waste, underground waste, 
surface waste, and waste incident to the production of crude oil or 
petroleum in excess of transportation or marketing facilities or reason-
able market demands. The Corporation Commission shall have 
authority to make rules and regulations for the prevention of such 
wastes, and for the protection of all fresh water strata, and oil and 
gas bearing strata, encountered in any well drilled for oil. [§ 7956.]

§ 4. That whenever the full production from any common source of 
supply of crude oil or petroleum in this State can only be obtained 
under conditions constituting waste as herein defined, then any per-
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the commission on the ground that they are repugnant 
to the due process and equal protection clauses of the 
Fourteenth Amendment and the commerce clause. The 
district court consisting of three judges, 28 U. S. C., 
§ 380, denied plaintiff’s application for a temporary in-
junction, and No. 122 is plaintiff’s appeal from such re-
fusal. As final judgment has been entered, this appeal 
will be dismissed. The final decree sustains certain regu-

son, firm or corporation, having the right to drill into and produce oil 
from any such common source of supply, may take therefrom only 
such proportion of all crude oil and petroleum that may be produced 
therefrom, without waste, as the production of the well or wells of 
any such person, firm or corporation, bears to the total production of 
such common source of supply. The Corporation Commission is 
authorized to so regulate the taking of crude oil or petroleum from 
any or all such common sources of supply, within the State of Okla-
homa, as to prevent the inequitable or unfair taking, from a common 
source of supply, of such crude oil or petroleum, by any person, firm, 
or corporation, and to prevent unreasonable discrimination in favor of 
any one such common source of supply as against another. [§ 7957.]

§ 5. That for the purpose of determining such production, a gauge of 
each well shall be taken under rules and regulations to be prescribed by 
the Corporation Commission, and said Commission is authorized and 
directed to make and promulgate, by proper order, such other rules 
and regulations, and to employ or appoint such agents with the consent 
of the Governor, as may be necessary to enforce this act. [§ 7958.]

§ 6. That any person, firm, or corporation, or the Attorney General 
on behalf of the State, may institute proceedings before the Corpora-
tion Commission, or apply for a hearing before said Commission, upon 
any question relating to the enforcement of this act, and jurisdiction 
is hereby conferred upon said Commission to hear and determine the 
same. Said Commission shall set a time and place, when and where 
such hearing shall be had and give reasonable notice thereof to all 
persons or classes interested therein, by publication in some newspaper 
or newspapers, having general circulation in the State, and in addition 
thereto, shall cause reasonable notice in writing to be served person-
ally on any person, firm or corporation complained against. In the 
exercise and enforcement of such jurisdiction, said Commission is 
authorized to determine any question or fact, arising hereunder, and 
to summon witnesses, make àncillary orders, and use mesne and final 
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latory provisions of the Act but declares invalid some 
of its penal clauses. 51 F. (2d) 823. No. 485 is plaintiff’s 
appeal from the first mentioned portion of the decree and 
No. 486 is defendants’ appeal from the other part.

No. 485.
The Act prohibits the production of petroleum in such 

a manner or under such conditions as constitute waste,

process, including inspection and punishment as for contempt, analo-
gous to proceedings under its control over public service corporations, 
as now provided by law. [§ 7959.]

§7. That appellate jurisdiction is hereby conferred upon the 
Supreme Court in this State to review the action of said Commission 
in making any order, or orders, under this act. Such appeal may be 
taken by any person, firm or corporation, shown by the record to be 
interested therein, in the same maimer and time as appeals are 
allowed by law from other orders of the Corporation Commission. 
Said orders so appealed from shall not be superseded by the mere 
fact of such appeal being taken, but shall be and remain in full force 
and effect until legally suspended or set aside by the Supreme 
Court. [§ 7960.]

§ 8. That in addition to any penalty that may be imposed by the 
Corporation Commission for contempt, any person, firm, or corpora-
tion, or any officer, agent or employee thereof, directly or indirectly 
violating the provisions of this act, shall be guilty of a misdemeanor, 
and upon conviction thereof, in a court of competent jurisdiction, 
shall be punished by a fine in any sum not to exceed five thousand 
dollars ($5,000.00), or by imprisonment in the county jail not to 
exceed thirty (30) days, or by both fine and imprisonment. [§ 7961.]

§ 9. That in addition to any penalty imposed under the preceding 
section, any person, firm or corporation, violating the provisions of 
this act, shall be subject to have his or its producing property placed 
in the hands of a receiver by a court of competent jurisdiction, at 
the suit of the State through the Attorney General, or any county 
attorney, but such receivership shall only extend to the operating 
of producing wells and the marketing of the production thereof, 
under the provisions of this act. [§ 7962.]

§ 10. That the invalidity of any section, sub-division, clause or 
sentence of this act shall not in any manner effect [sic] the validity 
of the remaining portion thereof. [§7963.]

144844°—32------15
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§ 1. Section 3 defines waste to include—in addition to 
its ordinary meaning—economic, underground and sur-
face waste, and waste incident to production in excess 
of transportation or marketing facilities or reasonable 
market demands, and empowers the commission to make 
rules and regulations for the prevention of such wastes. 
Whenever full production from any common source can 
only be obtained under conditions constituting waste, one 
having the right to produce oil from such source may take 
only such proportion of all that may be produced there-
from without waste as the production of his wells bears 
to the total. The commission is authorized to regulate 
the taking of oil from common sources so as to prevent 
unreasonable discrimination in favor of one source as 
against others. § 4. Gauges are to be taken for the pur-
pose of determining production of wells. And the Com-
mission is directed to promulgate rules and regulations 
and to appoint such agents as may be necessary to en-
force the Act. § 5. Since the passage of the Act the 
commission has from time to time made “proration 
orders.”

The court made its findings, which, so far as need be 
given here, are indicated below :

Plaintiff is engaged in Oklahoma in the business of 
producing and refining crude oil and transporting and 
marketing it and its products in intrastate and interstate 
commerce. It has oil and gas leases in both the Greater 
Seminole and the Oklahoma City fields. In each field it 
has nine wells. It owns a refinery having a daily capacity 
of 15,000 barrels of crude and there produces gasoline and 
other products. It has approximately 735 tank cars, oper-
ates about 470 miles of pipeline including adequate facil-
ities for the transportation of crude oil from the fields to 
its refinery, and has about 256 wholesale and 263 retail 
gasoline stations in Oklahoma and other States which are 
supplied from its refinery. At the refinery it has gas-
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tight steel storage tanks with a total capacity of about 
645,000 barrels. It does not use earthen storage or per-
mit its crude to run at large or waste any oil produced at 
its wells. All that it can produce will be utilized for com-
mercial purposes. It also purchases much oil.

The Greater Seminole area covers a territory fifteen to 
twenty by eight to ten miles and has eight or more dis-
tinct pools in formations which do not overlie each other. 
The first pool was discovered in 1925 and by June 15,1931, 
there were 2141 producing wells having potential produc-
tion of 564,908 barrels per day. The wells are separately 
owned and operated by 80 lessees. About three-fourths of 
them, owning wells with 40 per cent, of the total poten-
tial capacity of the field, have no pipelines or refineries 
and are entirely dependent for an outlet for their crude 
upon others who purchase and transport oil. Five com-
panies, owning wells with about 13 per cent, of the poten-
tial production, have pipelines or refinery connections 
affording a partial outlet for their production. Nineteen 
other companies own or control pipelines extending into 
this area having a daily capacity of 468,200 barrels, and 
most of them from time to time purchase oil from other 
producers in the field.

The Oklahoma City field, about 65 miles west of the 
Seminole, is about six by three miles and part of it has 
been divided into small lots. All of plaintiff’s leases are 
in that portion of the field. Oil was discovered there in 
December, 1928, and is being produced from four differ-
ent formations more than 6,000 feet below the surface. 
In some parts of the area two or more overlie each other, 
and at many points the wells penetrate all overlying for-
mations and are capable of producing from all of them. 
The field is not yet fully developed. June 15, 1931, there 
were 746 producing wells, having an estimated potential 
of 2,987,993 barrels per day. These wells are owned by 
53 different lessees. Thirty-six of them are wholly, and 
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eight are partially, nonintegrated; they operate wells hav-
ing about 90 per cent, of total potential production. The 
ten producing companies control pipelines extending into 
this area with a carrying capacity of only 316,000 barrels 
per day. Most of them from time to time purchase oil 
from other producers there.

Crude oil and natural gas occur together or in close 
proximity to each other, and the gas in a pool moves the 
contents toward the point of least resistance. When 
wells are drilled into a pool the oil and gas move from 
place to place. If some of the wells are permitted to pro-
duce a greater proportion of their capacity than others, 
drainage occurs from the less active to the more active. 
There is a heavy gas pressure in the Oklahoma City field. 
Where proportional taking from the wells in flush pools 
is not enforced, operators who do not have physical or 
market outlets are forced to produce to capacity in order 
to prevent drainage to others having adequate outlets. In 
Oklahoma prior to the passage of the Act, large quantities 
of oil produced in excess of transportation facilities or 
demand therefor were stored in surface tanks, and by 
reason of seepage, rain, fire and evaporation enormous 
waste occurred. Uncontrolled flow of flush or semi-flush 
wells for any considerable period exhausts an excessive 
amount of pressure, wastefully uses the gas and greatly 
lessens ultimate recovery. Appropriate utilization of gas 
energy is especially important in the Oklahoma City field 
where, because of the great depth of the wells, the cost of 
artificially recovering the oil would be very high.

The first of the present series of proration orders took 
effect August 1, 1927, and applied to the then flush and 
semi-flush pools in the Seminole. Similar orders have 
been in effect almost continuously since that time. Soon 
after the discovery of oil in the Oklahoma City field, pro-
duction exceeded market demand there. The first prora-
tion order applicable in that field took effect October 15,
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1929. Such orders usually covered short terms because of 
rapidly changing potential production and market de-
mand from each of the pools.

All the proration orders attacked by plaintiff were made 
pursuant to §§ 1, 3, 4, 5 and 6 of the Act. Each, and the 
findings that it contained, were made after notice to all 
interested persons and were based upon evidence adduced 
at the hearings. The allegations of the complaint that 
the orders were made by the commission without having 
heard the testimony of witnesses under oath or any legal 
evidence were not sustained before the court.

The commission construes the Act as intended to em-
power it to limit production to the amount of the rea-
sonable daily market demand and to require ratable pro-
duction by all taking from the common source. In cur-
rent orders it has found that waste of oil will result in 
the prorated areas unless production is limited to such 
demand. In order No. 5189, June 30, 1930, it found that 
the potential production in the United States was ap-
proximately 4,730,000 barrels per day and that imports 
amounted to about 300,000 barrels, creating a supply of 
over 5,000,000 barrels as against an estimated domestic 
and export demand of 2,800,000 barrels. And it found 
that the existing stocks of crude in storage exceeded the 
needs of the industry and that purchasers were unwilling 
to buy in Oklahoma for storage in any amount sufficient 
to take the surplus of potential production in that State. 
Similar findings are contained in the commission’s 
subsequent orders.

Based on findings of the daily potential of the Okla-
homa City field and the amount of the market outlet for 
oil there—that is, the amount that could be produced 
without waste as defined by the Act—plaintiff at the time 
of the trial was limited by the proration orders to about 
six per cent, of the total production of its wells in that 
field. And the orders also operated to restrict plaintiff
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to much less than the potential production of its nine 
wells in the Seminole pools.

The court found that at all times covered by orders in-
volved there was a serious potential overproduction 
throughout the United States and particularly in the flush 
and semi-flush pools in the Seminole and Oklahoma City 
fields; that, if no curtailment were applied, crude oil for 
lack of market demand and adequate storage tanks would 
inevitably go into earthen storage and be wasted; that 
the full potential production exceeded all transportation 
and marketing facilities and market demands; that ac-
cordingly it was necessary, in order to prevent waste, 
that production of flush and semi-flush pools should be 
restricted as directed by the proration orders, and that 
to enforce such curtailment, with equity and justice to 
the several producers in each pool, it was necessary to 
enforce proportional taking from each well and lease 
therein and that, upon the testimony of operators and 
others, a comprehensive plan of curtailment and proration 
conforming to the rules prescribed in the Act was adopted 
by the commission and was set forth in its orders.

The commission, acting under § 5 of the Act and with 
the consent of the governor of the State, appointed one 
Collins as its umpire and agent and constituted certain 
producers in each pool an operating committee to assist 
him in administering the prescribed rules and regulations. 
Later, one Bradford was appointed assistant umpire and 
agent. He spent all his time in the Oklahoma City field 
leaving Collins to serve in the other prorated areas. They 
supervised the taking of gauges, ascertained daily produc-
tion of prorated wells, checked the same against quantities 
transported and kept complete records to the end that 
wells in each pool should be operated in accordance with 
the commission’s rules and that violations be detected and 
reported. No appropriation had been made for the pay-
ment of umpires or agents. The commission did not have
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sufficient regular help for the administration of the pro- 
ration orders. Members of operators committees served 
without pay. Collins’s salary and expenses have been paid 
by voluntary contributions of certain producers in the 
Seminole field and Bradford’s by voluntary contribution 
of producers in the Oklahoma City field. In each field a 
great majority of the producers joined to raise such funds, 
and contributions were prorated on the basis of produc-
tion. This method of paying for such help has been fol-
lowed since 1927 and at all times has been known to the 
commission, the governor and the public. In that period 
there have been two sessions of the legislature, and it has 
not forbidden the practice or provided funds to pay for 
the work. Neither the umpire nor the members of the 
committee are public officers; they are mere agents or 
employees of the commission. The evidence does not es-
tablish that they have been guilty of favoritism or dis-
honesty or that the commission has acted arbitrarily or 
discriminated in favor of the groups paying such agents 
or that the plaintiff has suffered any injury by reason 
thereof.

The commission has not discriminated against the 
Oklahoma City field or any other prorated area nor in 
favor of the Seminole. The relation between potential 
production of each pool and the amount of crude oil that 
without waste could be produced therefrom was not the 
same in all prorated pools and therefore the applicable 
percentages of curtailment varied. The same pipelines 
and purchasers did not serve or take oil from all the pools, 
and in some the reasonable market demand was greater 
in proportion to potential production than in others. 
Some were prorated longer and had purchasers whose 
facilities do not extend to others. When oil was discov-
ered in the Oklahoma City field the pools in the Seminole 
area were quite fully developed and some had passed 
flush production. The latter is a more favored location 
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in respect of trunk pipelines and has a larger market de-
mand, although the daily production of the former is 
greater. The constant bringing in of new wells in the 
Oklahoma City field has resulted in a continuous and 
rapid increase in the potential production of that field, 
whereas market demand for oil there has increased very 
slowly.

None of the commission’s orders has been made for the 
purpose of fixing the price of crude oil or has had that 
effect. When the first order was made the price was more 
than two dollars per barrel, but it declined until at the 
time of the trial it was only thirty-five cents. In each 
case the commission has allowed to be produced the full 
amount of the market demand for each pool. It has 
never entered any order under § 2 of the Act.

It was not shown that the commission intended to limit 
the amount of oil entering interstate commerce for the 
purpose of controlling the price of crude oil or its products 
or of eliminating plaintiff or any producer or refiner from 
competition, or that there was any combination among 
plaintiff’s competitors for the purpose of restricting inter-
state commerce in crude oil or its products, or that any 
operators’ committee made up of plaintiff’s competitors 
formulated the proration orders.

The evidence before the trial court undoubtedly sus-
tains the findings above referred to, and they are adopted 
here.

1. Plaintiff here insists that the Act is repugnant to the 
due process and equal protection clauses of the Fourteenth 
Amendment.

We need not consider its suggestion that the business 
of production and sale of crude oil is not a public service 
and that it does not devote its property to the public use. 
The proration orders do not purport to have been made, 
and in fact were not made, in respect of services or charges
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of any calling so affected with a public interest as to be 
subject to regulation as to rates or prices.

Plaintiff insists that it has a vested right to drill wells 
upon the lands covered by its leases and to take all the 
natural flow of oil and gas therefrom so long as it does so 
without physical waste and devotes the production to 
commercial uses. But if plaintiff should take all the flow 
of its wells, there would inevitably result great physical 
waste, even if its entire production should be devoted to 
useful purposes. The improvident use of. natural gas 
pressure inevitably attending such operations would cause 
great diminution in the quantity of crude oil ultimately 
to be recovered from the pool. Other lessees and owners 
of land above the pool would be compelled, for self-pro-
tection against plaintiff’s taking, also to draw from the 
common source and so to add to the wasteful use of lift-
ing pressure. And because of the lack, especially on the 
part of the non-integrated operators, of means of trans-
portation or appropriate storage and of market demand, 
the contest would, as is made plain by the evidence and 
findings, result in surface waste of large quantities of 
crude oil.

In Oklahoma, as generally elsewhere, land owners do 
not have absolute title to the gas and oil that may per-
meate below the surface. These minerals, differing from 
solids in place such as coal and iron, are fugacious and of 
uncertain movement within the limits of the pool. Every 
person has the right to drill wells on his own land and 
take from the pools below all the gas and oil that he may 
be able to reduce to possession, including that coming 
from land belonging to others; but the right to take and 
thus to acquire ownership is subject to the reasonable 
exertion of the power of the State to prevent unnecessary 
loss, destruction or waste. And that power extends to 
the taker’s unreasonable and wasteful use of natural gas
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pressure available for lifting the oil to the surface and the 
unreasonable and wasteful depletion of a common supply 
of gas and oil to the injury of others entitled to resort 
to and take from the same pool. Ohio Oil Co. v. Indi-
ana, V77 U. S. 190. Lindsley v. Natural Carbonic Gas 
Co., 220 U. S. 61, 77. Bandini Co. v. Superior Court, 284 
TJ. S. 8, 19 et seq.; Brown v. Spilman, 155 U. S. 665, 669. 
Walls v. Midland Carbon Co., 254 U. S. 300, 323. Rich v. 
Doneghey, 71 Okla. 204; 177 Pac. 86. People v. Associ-
ated Oil Co., 211 Cal. 93, 100 et seq.; 294 Pac. 717.

It is not shown that the rule for proration prescribed 
in § 4 or any other provision here involved amounts to or 
authorizes arbitrary interference with private business or 
plaintiff’s property rights or that such statutory rule is 
not reasonably calculated to prevent the wastes specified 
in § 3.

We put aside plaintiff’s contentions resting upon the 
claim that § 2 or § 3 authorizes or contemplates directly 
or indirectly regulation of prices of crude oil. The com-
mission has never made an order under § 2. The court 
found that none of the proration orders here involved 
were made for the purpose of fixing prices. The fact that 
the commission never limited production below market 
demand, and the great and long continued downward 
trend of prices contemporaneously with the enforcement 
of proration, strongly support the finding that the orders 
assailed have not had that effect. And if § 2 were to be 
held unconstitutional the provisions on which the orders 
rest would remain in force. The unconstitutionality of a 
part of an Act does not necessarily defeat or affect the 
validity of its remaining provisions. Unless it is evident 
that the legislature would not have enacted those provi-
sions which are within its power, independently of that 
which is not, the invalid part may be dropped if what is 
left is fully operative as a law. Connolly v. Union Sewer 
Pipe Co., 184 U. S. 540, 565. Pollock v. Farmers’ Loan &
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Trust Co., 158 U. S. 601, 635. Reagan v. Farmers’ Loan 
& Trust Co., 154 U. S. 362, 395-396. Field v. Clark, 143 
U. S. 649, 695-696. Section 10 declares that the invalidity 
of any part of the Act shall not in any manner affect the 
remaining portions. That discloses an intention to make 
the Act divisible and creates a presumption that, elimi-
nating invalid parts, the legislature would have been satis-
fied with what remained and that the scheme of regula-
tion derivable from the other provisions would have been 
enacted without regard to § 2. Williams N. Standard Oil 
Co., 278 U. S. 235, 242. Crowell v. Benson, 285 U. S. 22, 
63. Utah Power & Light Co.-v. Pjost, ante, p. 165. The 
orders involved here were made under other sections 
which provide a complete scheme for carrying into effect, 
through action of the commission, the general rules laid 
down in §§ 3 and 4 for the prevention of waste. See 
Julian Oil & Royalties Co. v. Capshaw, 145 Okla. 237, 243; 
292 Pac. 841. The validity of § 2 need not be considered.

2. Plaintiff contends that the Act and proration orders 
operate to burden interstate commerce in crude oil and 
its products in violation of the commerce clause. It is 
clear that the regulations prescribed and authorized by the 
Act and the proration established by the commission 
apply only to production and not to sales or transporta-
tion of crude oil or its products. Such production is 
essentially a mining operation and therefore is not a part 
of interstate commerce even though the product obtained 
is intended to be and in fact is immediately shipped in 
such commerce. Oliver Iron Co. v. Lord, 262 U. S. 172, 
178. Hope Gas Co. v. Hall, 274 U. S. 284, 288. Foster 
Packing Co. v. Haydel, 278 U. S. 1, 10. Utah Power & 
Light Co. V. Pjost, supra. No violation of the commerce 
clause is shown.

3. Plaintiff assails the proration orders as unauthor-
ized, lacking basis in fact and arbitrary. But it failed to 
show that the orders were not based upon just and rea-
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sonable determinations of the governing facts: namely, 
that proportion of all crude oil, which may be produced 
from a common source without waste, that the production 
of plaintiff’s wells bears to the total production from such 
source. Gauges were taken to determine the potential 
production of each well under rules and regulations pre-
scribed by the commission and not shown to be inappro-
priate or liable to produce arbitrary or discriminatory 
results. It does not appear that the agents—umpires and 
committees—employed by the commission with the con-
sent of the governor to enforce the provisions of the Act, 
did more than to make investigations necessary to secure 
for the commission data required to make the proration 
directed by § 4 or that they acted otherwise than as faith-
ful subordinates. Plaintiff has not shown that any act 
or omission of these agents subjected it to any disadvan-
tage or that the prorations were arbitrary or discrimina-
tory in any respect. Obviously the commission, without 
agents and employees, could not make or enforce prora-
tion as directed by the Act. The plaintiff is not entitled 
to have the commission’s orders set at naught and the 
purposes of the Act thwarted merely because, in the ab-
sence of legislative appropriations therefor, the salaries 
and expenses of agents or employees were paid out of 
funds raised by operators interested in having proration 
established under the statutory rule.

Proration, required to prevent waste defined in § 3 
and to give effect to the rule prescribed by § 4, changes 
according to conditions existing from time to time, and 
percentages valid at one time may be inapplicable, unjust 
and arbitrary at another. Bluefield Co. v. Public Service 
Comm., 262 U. S. 679, 693. Knoxville v. .Water Co., 212 
U. S. 1, 19. As plaintiff has failed to prove that any order 
in force at the time of the trial was not in accordance with 
the rule prescribed by § 4 or otherwise invalid, the part of 
the decree from which it appealed will be affirmed. But
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such affirmance will not prevent it in an appropriate suit, 
a different state of facts being shown to exist, from having 
an injunction to restrain the enforcement of any order 
proved to be not authorized by the Act or unjust and 
arbitrary and to operate to plaintiff’s prejudice. Cf. 
Euclid v. Ambler Co., 272 U. S. 365,395.

No. 486.

This is defendants’ appeal from that part of the final 
decree that declares that § § 8 and 9 are not valid and en-
joins the attorney general and county attorney from en-
forcing them. In its conclusions of law the court below 
declares that these sections in terms impose penalties for 
violation of the Act, and not for violation of the orders of 
the commission; that §§ 1, 3, 4, 5 and 6 are too indefinite 
and uncertain to warrant the imposition of the prescribed 
penalties and that therefore both sections are invalid. 
The opinion points out that the Act is a penal statute 
and also a regulatory measure to be supplemented by 
rules, regulations and orders of the commission. It sug-
gests that an operator or producer of oil from a common 
pool should not be required at the peril of severe penalties 
to determine whether in the operation of his oil well he 
is committing “ economic waste ” or producing in excess 
of the “ reasonable market demands ” because these terms 
are not defined in the Act and are of uncertain and doubt-
ful meaning.

1. Defendants insist that no question concerning the 
validity of § 8 was before the court.

We do not find any direct or definite allegation in 
the record that defendants have threatened or are about 
to cause plaintiff to be prosecuted under § 8. The court 
found that no prosecution had been commenced against 
plaintiff, its officers or employees under that section. 
There is no finding, or evidence sufficient to require one, 
that any such prosecution was imminent or contemplated.
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And the opinion states in substance that § 9 was the only 
provision of the Act as a penal statute that was before the 
court.

Equity jurisdiction will be exercised to enjoin the 
threatened enforcement of a state law which contravenes 
the Federal Constitution whenever it is essential in order 
effectually to protect property rights and the rights of 
persons against injuries otherwise irremediable; and in 
such a case a person, who as an officer of the State is 
clothed with the duty of enforcing its laws and who 
threatens and is about to commence proceedings, either 
civil or criminal, to enforce such a law against parties 
affected, may be enjoined from such action by a fed-
eral court of equity. Terrace v. Thompson, 263 U. S. 
197, 214, and cases cited. The burden was upon plaintiff 
seeking to invoke that rule definitely to show that in 
order to protect its property rights it was necessary to 
restrain defendants from enforcing § 8. Indeed, the 
record before us indicates that plaintiff did not show that 
its rights were directly affected by any danger of prosecu-
tion under § 8 and therefore had no standing to invoke 
equity jurisdiction against its enforcement. Oliver Iron 
Co. v. Lord, supra, 180-181. Massachusetts n . Mellon, 
262 U. 8. 447, 488. Aetna Insurance Co. v. Hyde, 275 
U. S. 440, 446 et seq. Undoubtedly § 8, if invalid, may be 
severed from other parts of the Act without affecting the 
provisions under which the prorations were made. Ohio 
Tax Cases, 232 U. S. 576, 594. It follows that the lower 
court erred in passing upon the validity of that section, 
and the decree will be modified to declare that no ques-
tion as to § 8 was before the court.

2. Defendants also maintain that no question as to the 
validity of § 9 was before the court.

The record shows that plaintiff having taken crude oil 
in excess of the quantities allowed by the orders, the at-
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tomey general, May 28, 1931, brought suit under § 9 in 
a state court to have a receiver appointed for its wells. 
And he procured that court to issue a temporary injunc-
tion restraining plaintiff from producing oil or violating 
the Act or proration orders pending the appointment of 
a receiver. On the next day plaintiff filed an amended 
and supplemental bill applying for a stay of enforcement 
of the proration orders pending the determination of the 
appeal, No. 122, to this court.

June 13 the lower court, upon plaintiff’s application and 
affidavits submitted by the parties, found that plaintiff 
would suffer irreparable loss and injury unless the stay 
be granted. And it entered an order: restraining the 
commission from instituting proceedings under § 6 of 
the Act; restraining the attorney general and county 
attorney from prosecuting under § 9 receivership proceed-
ings against plaintiff; allowing plaintiff, on conditions 
which need not be stated here, to produce up to 10,000 
barrels daily, and requiring the attorney general imme-
diately to have the state court injunction dissolved.

It is clear, if § 9 is invalid, that the enforcement of its 
provisions pending the trial of this case would, as plain-
tiff claimed and the lower court found, have inflicted irrep-
arable loss and damage upon the plaintiff. Defendants 
do not show or claim that the evidence does not establish 
that finding. The lower court had authority to stay the 
enforcement of the assailed orders pending the determi-
nation of plaintiff’s appeal from the denial of its motion 
for temporary injunction. Hovey v. McDonald, 109 
U. S. 150, 161. (Jotting v. Kansas City Stock-Yards Co., 
82 Fed. 839, 857. Cumberland Tel. Co. v. Pub. Serv. 
Comm., 260 U. S. 212. Virginian Ry. Co. v. United 
States, 272 U. S. 658, 669 et seq. The jurisdiction of the 
court was properly invoked to determine whether plain-
tiff was entitled to protection against the shutting down
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and seizure of its wells and the sale of its oil pending the 
federal court’s final decision.

The attorney general, though not required so to do, 
dismissed the suit in the state court, and here insists that, 
as no proceeding for a receiver was pending, the court 
erred in construing or passing on the validity of § 9. But, 
when regard is had to the facts and circumstances, it is 
clear that such dismissal did not require the court to hold 
that thereby the purpose of the attorney general and 
county attorney had changed or that prosecution under 
that section was no longer imminent. The court was 
therefore properly called upon to pass upon its validity.

3. Section 9 provides: “ That in addition to any penalty 
imposed under the preceding section, any person, firm or 
corporation, violating the provisions of this act, shall be 
subject to have his or its producing property placed in the 
hands of a receiver by a court of competent jurisdiction, 
at the suit of the State through the Attorney General, 
or any county attorney, but such receivership shall only 
extend to the operating of producing wells and the mar-
keting of the production thereof, under the provisions of 
this act.” The language used applies to violations of the 
Act and does not extend to violations of orders of the com-
mission. It is plain and leaves no room for construction. 
A direct and unambiguous expression would be required 
to warrant an inference that the state legislature intended 
to authorize the seizure of producers’ wells and the sale 
of their oil for a mere violation of an order.

The context and language used unmistakably show that 
the section imposes a penalty and is not a measure in the 
nature of, or in aid of remedy by, injunction to prevent 
future violations. By § 6 the commission—which in re-
spect of such matters is a court of record (state constitu-
tion, Art. IX, § 19)—is empowered to punish as for con-
tempt violation of the commission’s orders by fines up 
to $500 per day during continuance of such violation.
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§§ 3498, 3499, C. 0. S. 1921. Planters’ Cotton & Ginning 
Co. v. West Bros., 82 Okla. 145, 147; 198 Pac. 855. And 
§ 8 declares that, “ in addition to any penalty ” that may 
be imposed by the commission for contempt, one directly 
or indirectly “ violating the provisions of this act ” shall 
be guilty of a misdemeanor and be punished by fine or 
imprisonment. And similarly the liability under § 9 is 
for “ violating the provisions of this act ” and is “ in addi-
tion to any penalty ” imposed by § 8. Both deal with an 
act already committed. Moreover, liability under § 9 is 
not limited to seizure and operation of the offender’s wells 
but extends to the marketing of his oil. Absolute liability 
arises from a single transgression, and prosecution there-
for may be had after all occasion for restraint of produc-
tion has ceased. There is nothing in the Act by which 
the duration of the receivership may be determined. An 
owner whose wells are so seized may not, as of right, have 
production reduced or withheld to await a better demand, 
or have any voice as to quantities to be produced, or con-
tinue to have his oil transported by means of his own 
pipelines or other facilities, or have it sent to his own 
refinery or delivered in fulfillment of his contracts. 
Plainly such a taking deprives the owner of property with-
out compensation even if the moneys received for oil sold 
less expenses are accounted for by the receiver. The suit 
is prosecuted by the State to redress a public wrong de-
nounced as crime. The provisions of § 9 are not con-
sistent with any purpose other than to inflict punishment 
for violation of the Act and they must be deemed as in-
tended to impose additional penalties upon offenders hav-
ing oil producing wells. Boyd v. United States, 116 U. S. 
616, 634. United States v. Reisinger, 128 U. S. 398, 402. 
Huntington n . Attrill, 146 U. S. 657, 667, 668.

As § 9 declares that one “violating the provisions of 
this act shall be subject ” to the prescribed penalties, it is 
necessary to refer to the regulatory provisions here in- 

1448440—32------ 16
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volved. Section 1 prohibits “ production of crude oil 
... in such manner and under such conditions as to con-
stitute waste.” Section 3 declares that, “ in addition to 
its ordinary meaning,” “ waste ” shall include “ economic 
waste, underground waste, surface waste, and waste inci-
dent to the production of crude oil or petroleum in excess 
of transportation or marketing facilities or reasonable mar-
ket demands.” Section 4 provides that whenever full pro-
duction from any common source can only be obtained 
“ under conditions constituting waste ” then one having 
the right to produce from such source may take there-
from only such proportion “ that may be produced there-
from, without waste, as the production of the well or 
wells ” of such taker “ bears to the total production from 
such common source of supply.”

There is nothing to support defendants’ suggestion that 
the regulatory provisions of the Act do not become opera-
tive until the commission has defined permissible pro-
duction. As shown above, § 9 does not cover violations 
of orders of the commission. The validity of its pro-
visions must be tested on the basis of the terms employed. 
In Connally v. General Construction Co., 269 U. S. 385, 
391, this court has laid down the rule that governs here: 
“ That the terms of a penal statute creating a new offense 
must be sufficiently explicit to inform those who are sub-
ject to it what conduct on their part will render them 
liable to its penalties, is a well-recognized requirement, 
consonant alike with ordinary notions of fair play and 
the settled rules of law. And a statute which either for-
bids or requires the doing of an act in terms so vague that 
men of common intelligence must necessarily guess at its 
meaning and differ as to its application, violates the first 
essential of due process of law.”

The general expressions employed here are not known 
to the common law or shown to have any meaning in the
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oil industry sufficiently definite to enable those familiar 
with the operation of oil wells to apply them with any 
reasonable degree of certainty. The meaning of the 
word “waste” necessarily depends upon many factors 
subject to frequent changes. No act or definite course 
of conduct is specified as controlling and, upon the trial 
of one charged with committing waste in violation of the 
Act, the court could not foresee or prescribe the scope of 
the inquiry that reasonably might have a bearing or be 
necessary in determining whether in fact there had been 
waste. It is no more definite than would be a mere 
command that wells shall not be operated in any way that 
is detrimental to the public interest in respect of the pro-
duction of crude oil. And the ascertainment of the facts 
necessary for the application of the rule of proportionate 
production laid down in § 4 would require regular gaug-
ing of all producing wells in each field, a work far beyond 
anything that reasonably may be required of a producer 
in order to determine whether in the operation of his 
wells he is committing an offense against the Act.

In the light of our decisions, it appears upon a mere 
inspection that these general words and phrases are so 
vague and indefinite that any penalty prescribed for 
their violation constitutes a denial of due process of law. 
It is not the penalty itself that is invalid but the exaction 
of obedience to a rule or standard that is so vague and 
indefinite as to be really no rule or standard at all. United 
States v. Cohen Grocery, 255 U. S. 81, 89. Small Co. n . 
Am. Sugar Rjg. Co., 267 U. S. 233, 239. Connally v. 
General Construction Co., supra. Cline v. Frink Dairy 
Co., 274 U. S. 445, 454. Smith n . Cahoon, 283 U. S. 553, 
564.

No. 122, dismissed.
No. A-85, affirmed.
No. lj.86, modified and as modified affirmed.
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Mac LAUGHLIN, collec tor  of  inte rna l  rev -
enu e , V. ALLIANCE INSURANCE CO.*

CERTIFICATE FROM THE CIRCUIT COURT OF APPEALS FOR THE 
THIRD CIRCUIT.

No. 548. Argued April 13, 14, 1932.—Decided May 16, 1932.

1. While increase in value of property, not realized as gain by its 
sale or other disposition, may, in an economic or bookkeeping sense, 
be deemed an addition to capital in a later period, it is neverthe-
less a gain from capital investment which, when realized by con-
version into money or other property, constitutes income within 
the meaning of the Sixteenth Amendment, taxable as such in the 
period when realized. P. 249.

2. The tax being upon realized gain, it may constitutionally be im-
posed upon the entire amount of the gain realized within the tax-
able period, even though some of it represents enhanced value 
in an earlier period before the adoption of the taxing act. P. 250.

3. Gains realized by stock fire insurance companies from sale or 
other disposition of property, accruing after March 1, 1913, were 
taxable as income under the revenue acts of 1913-1918, but not

• under those of 1921—1926. The Act of 1928 taxed their income 
and by § 204 (b) defined their gross income as including “gain 
during the taxable year from sale or other disposition of property.” 
Held, that the tax under the 1928 Act is on the entire gain realized 
within the taxable year, to be determined, pursuant to §§ 111-113, 
by deducting from the net selling price the cost of the property sold, 
or the fair market value on March 1, 1913, if acquired before that 
date. P. 251.

Quest ions  certified in two cases pending in the court 
below upon appeals from judgments of the District Court 
in two suits to recover alleged overpayments of income 
taxes from the Collector. In both cases the District 
Court construed § 204 of the Revenue Act of 1928 as 
measuring taxable gains from the sale or other disposi-
tion of property on its fair market value as of January 1, 
1928. In No. 547, it sustained the tax, computed on this

* Together with No. 547, Insurance Company of Pennsylvania v 
MacLaughlin, Collector of Internal Revenue.
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basis, and in No. 548 it held the tax invalid because com-
puted on the basis of value on March 1, 1913, or other 
basis as provided by § 113 of the Act, and not on the 
basis of value as of January 1, 1928. See 49 F. (2d) 361.

Mr. Robert T. McCracken, with whom Messrs. Edward 
M. Biddle and Robert C. Walker were on the brief, for 
the insurance companies.

The meaning of “ income ” in income tax acts is defi-
nitely settled. Bowers v. Kerbaugh-Empire Co., 271 U. 
S. 170; Merchants Loan & Trust Co. v. Smietanka, 255 
U. S. 509.

Any increased value that accrued before January 1, 
1928, the effective date of the new clause in question, is 
capital and not income. Doyle v. Mitchell Bros. Co., 
247 U. S. 179; Burnet v. Sanford & Brooks Co., 282 U. S. 
359; Hays v. Gauley Mountain Coal Co., 247 U. S. 189; 
United States v. Cleveland, C., C. & St. L. Ry. Co., 
247 U. S. 195; Lynch N. Turrish, 247 U. S. 221; Southern 
Pacific Co. v. Lowe, 247 U. S. 330.

Until January 1, 1921, gain which had accrued subse-
quently to March 1, 1913, and had been realized in the 
taxable year by insurance companies was subject to in-
come tax as in the case of all other corporations. Such 
gain, however, was omitted from the definition of gross 
income of life insurance companies and of insurance com-
panies other than life or mutual in the taxing Acts from 
January 1, 1921, until January 1, 1928, the effective date 
of the Revenue Act of 1928. A change was then effected 
in respect to insurance companies other than life or mu-
tual by an amendment to § 204 which provided that gross 
income should include “ gain during the taxable year 
from the sale or other disposition of property.” This 
amendment was in order that such insurance companies 
might be “ put on the same basis ” in this respect with 
mutual companies.
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Section 204 is complete, in so far as the matters are 
concerned which it purports to cover, except where there 
are express cross-references. There is no such cross-ref-
erence in § 204 (b) (1) (b). The Supplement is also silent 
as to how such gain shall be computed.

There is entirely absent from the Act of 1928 and from 
the legislative history any evidence of an intent to penal-
ize this type of insurance company by subjecting it 
to an income tax upon gain realized from the sale or 
other disposition of property during the taxable year, 
which had accrued five or ten years, or even longer, before 
the effective date of the Act. Even if such an intent had 
been clearly and unequivocally expressed, it would have 
exceeded the power of Congress. It would have been a 
tax on capital under the guise of an income tax and 
would have been arbitrary and capricious.

The proper interpretation of § 204 (b) (1) (b) is that 
the basis for determining gain from the sale or other 
disposition of property acquired before January 1, 1928, 
is the value of such property as of December 31, 1927.

Solicitor General Thacher, with whom Assistant Attor-
ney General Youngquist, and Messrs. Sewall Key, J. 
Louis Monarch, and Wm. H. Riley, Jr., were on the brief, 
for MacLaughlin, Collector.

The statute contemplates that the basis provided in 
§ 113 shall be applicable to gains from sales of property 
by stock fire insurance companies. Section 111 provides 
that that basis shall apply “ except as hereinafter pro-
vided in this section.” There is no provision in the sec-
tion excepting such insurance companies from its applica-
tion. Although § 204 does not expressly refer to § 111 
or § 113, it is clear from § 4 in the introductory provisions, 
as well as from the structure of the Act as a whole, that 
general provisions like those of §§ 111 and 113 are to ap-
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ply to all taxpayers taxed on gains on sales of property 
unless some other specific provision forbids.

The legislative history of § 204 shows that Congress in-
tended that in respect of gains, stock fire insurance com-
panies should be treated in the same manner as mutual 
fire insurance companies.

The Commissioner’s action accords with the construc-
tion of the Act which has been consistently adopted by 
the Treasury Department in formal regulations and other 
rulings.

The fact that some of the increase in value occurred 
during the period when no tax was levied on such gains 
is immaterial. The exemption enjoyed by stock fire in-
surance companies under the Acts of 1921, 1924 and 1926 
did not deprive Congress of the power in 1928 to tax this 
class of taxpayers on such gains upon the same basis as 
other corporations. Cf. Cooper n . United States, 280 U. S. 
409; Taft v. Bowers, 278 U. S. 470.

Mr . Justice  Stone  delivered the opinion of the Court.

Appellee in No. 548, a Pennsylvania stock fire and 
marine insurance corporation, brought the present suit 
in the District Court of Eastern Pennsylvania, to recover 
income tax for the year 1928, alleged to have been illegally 
exacted. Under the Revenue Acts of 1913, 1916, 1917 
and 1918, stock fire insurance companies were taxed upon 
their income, including gains realized from the sale or 
other disposition of property, accruing subsequent to 
March 1, 1913; but by the Revenue Acts of 1921, 1924 
and 1926, gains of such companies, from the sale or other 
disposition of property, were not subject to tax, and losses 
similarly incurred were not deductible from gross income.

Supplement G of the Revenue Act of May 29, 1928, 
45 Stat. 791, 844, c. 852, § 204 (a) (1), effective as of 
January 1st of that year, taxed the income of insurance
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companies, and by § 204 (b) (1), applicable to insurance 
companies other than life or mutual, gross income was 
defined as including “ gain during the taxable year from 
the sale or other disposition of property.” In 1928 appel-
lant received a profit from the sale of property acquired 
before that year, upon which the Commissioner assessed 
a tax computed, on the basis prescribed by § 113 of the 
Act, by including in the taxable income all the gain at-
tributable to increase in value after March 1, 1913, and 
realized in 1928. The District Court held that only the 
accretion of gain after January 1, 1928, was taxed, and 
gave judgment in the Company’s favor for the tax col-
lected in excess of the amount so computed. 49 F. (2d) 
361. On appeal, the Court of Appeals for the Third Cir-
cuit certified a question to this Court under § 239 of the 
Judicial Code, as amended by the Act of February 13, 
1925, as follows:

“ Under the Revenue Act of 1928, is the basis to be 
used by an insurance company (other than a life or mu-
tual insurance company) in computing 1 gain during the 
taxable year from the sale or other disposition of prop-
erty,’ acquired before and disposed of after January 1, 
1928, its fair market value as of January 1,1928, the effec-
tive date of the Act? ”

The Company contends that so much of the gain as 
accrued before the effective date of the taxing Act was 
capital, which could not constitutionally be taxed under 
the Sixteenth Amendment, and that in any case the con-
stitutionality of a tax upon the previously accrued gain 
is so doubtful as to require the taxing act to be construed 
as not authorizing such a levy.

In No. 547, decided by the same District Court, and in-
volving similar facts and the same taxing statutes, the 
Court of Appeals for the Third Circuit certified the fol-
lowing question:
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“ If the basis to be used by an insurance company 
(other than a life or mutual insurance company) in com-
puting ‘gain during the taxable year from the sale or 
other disposition of property/ acquired before and dis-
posed of after January 1, 1928, the effective date of the 
Revenue Act of 1928, be the fair market value of such 
property as of March 1, 1913, or other basis provided by 
section 113 of the Act, is the quoted provision (Section 
204 (b) (1), clause (B)) unconstitutional because it taxes 
capital ?”

The tax under this and earlier revenue acts'was im-
posed upon net income for stated accounting periods, 
here the calendar year 1928, see Burnet v. Sanjord & 
Brooks Co., 282 U. S. 359, 363, and it is only gain realized 
from the sale or other disposition of property, which is 
included in the taxable income. Realization of the gain 
is the event which calls into operation the taxing act, 
although part of the profit realized in one accounting 
period may have been due to increase of value in an 
earlier one. While increase in value of property, not 
realized as gain by its sale or other disposition, may, 
in an economic or bookkeeping sense, be deemed an ad-
dition to capital in a later period, see Merchants’ Loan & 
Trust Co. v. Smietanka, 255 U. S. 509, it is nevertheless a 
gain from capital investment which, when realized, by 
conversion into money or other property, constitutes 
profit which has consistently been regarded as income 
within the meaning of the Sixteenth Amendment and 
taxable as such in the period when realized. See Lynch v. 
Hornby, 247 U. S. 339; Merchants’ Loan & Trust Co. 
v. Smietanka, supra; Eldorado Coal & Mining Co. v. 
Mager, 255 U. S. 522; Goodrich v. Edwards, 255 U. S. 
527; Walsh v. Brewster, 255 U. S. 536; Tajt v. Bowers, 
278 U. S. 470; Lucas v. Alexander, 279 U. S. 573; Willcuts 
v. Bunn, 282 U. S. 216..
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Here there is no question of a tax on enhancement of 
value occurring before March 1, 1913, the effective date 
of the income tax act of that year, for the Collector asserts 
no right to tax such increase in value. The fact that a 
part of the taxed gain, represented increase in value after 
that date, but before the present taxing act, is without 
significance. Congress, having constitutional power to 
tax the gain, and having established a policy of taxing 
it, see Milliken v. United States, 283 U. S. 15, 22-23, may 
choose the moment of its realization and the amount 
realized, for the incidence and the measurement of the 
tax. Its failure to impose a tax upon the increase in 
value in the earlier years, assuming without deciding that 
it had the power, cannot preclude it from taxing the gain 
in the year when realized, any more than in any other 
case, where the tax imposed is upon realized, as distin-
guished from accrued, gain. If the gain became capital 
by virtue of the increase in value in the years before 1928, 
and so could not be taxed as income, the same would be 
true of the enhancement of value in any one year after 
the adoption of the taxing act, which was realized and 
taxed in another. But the constitutionality of a tax so 
applied, has been repeatedly affirmed and never ques-
tioned. The tax being upon realized gain, it may consti-
tutionally be imposed upon the entire amount of the gain 
realized within the taxable period, even though some of 
it represents enhanced value in an earlier period before 
the adoption of the taxing act. Cooper v. United States, 
280 U. S. 409; compare Taft v. Bowers, 278 U. S. 470. 
See also Glenn v. Doyal, 285 U. S. 526, dismissing per 
curiam, for want of a substantial federal question, an 
appeal from a decision of the Georgia Supreme Court 
(reported sub nom. Norman v. Bradley, 173 Ga. 482; 
160 S. E. 413), that a state income tax on the profits real-
ized from a sale of corporate stocks, after the passage of
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the act, was constitutional, though the gains had accrued 
prior to its enactment.

Doyle v. Mitchell Brothers Co., 247 U. S. 179, and 
Hays v. Gauley Mountain Coal Co., 247 U. S. 189, on 
which the taxpayers rely, involved the construction, not 
the constitutionality, of the Corporation Excise Tax Act 
of 1909, and considerations which, in Lynch v. Turrish, 
247 U. S. 221, and Southern Pacific Co. v. Lowe, 247 U. S. 
330, led to the construction of the income tax act of 1913 
as not embracing gains accrued before the effective date 
of that act, are not present here.

We think it clear that the Revenue Act of 1928 imposed 
the tax on the entire gain realized within the taxable year. 
Section 204 (b) (1) of Supplement G, which includes 
gain from the sale of property in the gross income of in-
surance companies (other than life or mutual), states no 
method of computing the gain. But the 1928 Act, like 
its predecessors, prescribed in other sections, §§ 111-113, 
that taxable gains from the sale of property should be 
determined by deducting from the net sales price the cost 
or the fair market value on March 1, 1913, if acquired 
before that date. These provisions are general in their 
terms, without any stated exception, and on their face 
are applicable alike to all gains from the sale of property 
taxed by the Act. They either control the computation 
of the gain referred to in § 204 (b) (1) or the word 
“ gain ” in that section, construed without their aid, must 
be taken in its ordinary sense as embracing the difference 
between net cost and net selling price, and so upon estab-
lished principles would include in the taxable realized 
gain all which had accrued since the effective date of the 
income tax act of 1913, the first enactment adopted under 
the Sixteenth Amendment. See Eisner v. Macomber, 252 
U. S. 189, 207; Merchants’ L. cfc T. Co. v. Smietanka, 
supra, pp. 519, 520. For present purposes, the Revenue 
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Act of 1928 must be regarded as substantially an amend-
ment and continuation of the Act of 1913.

The taxpayers insist that the omission from § 204 (b) 
(1) of any reference to § § 111-113, in contrast to the in-
clusion in § 204 (c) of cross references to the general pro-
visions of the Act defining deductions, evidences an in-
tention to exclude the method of computing gains pre-
scribed by §§ 111-113, and to adopt a different method 
with respect to gains taxed by Supplement G. But this 
argument disregards the function of the general provi-
sions of the Act, including §§ 111-113, as complementing 
the provisions of Supplement G, and ignores the obvious 
necessity of defining the deductions authorized by § 204 
(c), either by cross references made in that section to the 
general provisions of the Act or by other appropriate 
means, which did not obtain with respect to the definition 
of gains in § 204 (b) (I).1

This becomes evident upon an examination of the 
structure of the 1928 Act, which differed from that of any 
earlier revenue measure. “ Title 1—Income Tax,” with 
which we are now concerned, is divided into three sub-
titles designated:

“ Subtitle A—Introductory provisions.”
“ Subtitle B—General provisions.”
“ Subtitle C—Supplemental provisions.”

’It is true that §§ 204 (c), 205, and 206, relating to allowed deduc-
tions from gross income, define the deductions by specific cross refer-
ences to like deductions defined in the general provisions of other 
sections, but as the listed deductions were intended to be exclusive, 
and as those allowed to insurance companies differ in many respects 
from those allowed to other corporations, it was an appropriate, if 
not necessary precaution, in enumerating them, to describe those 
which were allowed, either by repeating the appropriate language 
contained in the general sections or to incorporate it by reference. 
No such precaution was necessary with respect to § 204 (b). The 
“ gain ” included in gross income by that section was adequately de-
fined by §§ 111-113, made applicable, by § 4 of Sub-title A, to the 
provisions of Supplement G.
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Section 4 of Subtitle A provides in part : “ The application 
of the General Provisions and of Supplements A to D, in-
clusive, to each of the following special classes of taxpay-
ers, shall be subject to the exceptions and additional pro-
visions found in the Supplement applicable to such classes, 
as follows: . . . (c) Insurance Companies,—Supplement 
G . . . .” The Act, by this section and by operation of 
its structural arrangement, thus provided that all of the 
general provisions of Subtitle B, and all the general pro-
visions of Supplements A to D, including Supplement B, 
in which §§ 111-113 occur, were to apply to the special 
classes of taxpayers referred to in Supplements E to K, 
unless the provisions relating to a special class restrict the 
operation of the general provisions or are necessarily in-
consistent with them. That such was the purpose to be 
accomplished by the rearrangement of the taxing pro-
visions in the 1928 Act sufficiently appears from its legis-
lative history.2

Section 204 is not, as the District Court thought, “ a 
scheme or code of taxation complete in itself, . . . with-
out reference to the general provisions of the act,” unless 
specifically, referred to and included by cross reference to 
such general provisions. An inspection of the Act dis-
closes that Supplement G, dealing with insurance com-
panies as a special class of taxpayers, would be unwork-

* See Report of the Joint Committee on Internal Revenue Taxation, 
December 22, 1927, Document No. 139, 70th Cong., 1st Sess., p. 2, 
appendix p. 7; Report of the Committee on Ways and Means, Decem-
ber 17, 1927, H. R. No. 2, 70th Cong., 1st Sess., pp. 1, 2, 11, 12; 
Report of Committee on Finance, Sen. Rep. No. 960, May 1, 1928, 
70th Cong., 1st Sess., pp. 17, 18. Although the bill, as originally 
introduced, did not contain the provision for taxing gains of stock 
fire insurance companies, the bill was amended by the addition of 
§ 204 (b) (1) (B) to Supplement G, for the declared purpose of 
placing such insurance companies on the same basis as mutual com-
panies, which were already taxed upon gains from the sale or other 
disposition of property. Cong. Rec., May 21, 1928, Vol. 69, Part 9, 
p. 9337; Conference Report No. 1882, p. 18.
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able without resort to the general provisions of the Act 
not specifically referred to in the Supplement.8

It would be going very far in the circumstances to say 
that the mere omission from § 204 of a cross reference to 
the definition of gain in §§ 111-113, made applicable by 
the general provisions of the Act, not only excluded that 
definition from § 204, but substituted a different one 
not specifically mentioned in that or any other section. 
The gain taxed by § 204 (b) (1) is therefore that defined 
by §§ 111-113, which may constitutionally be taxed.

Both questions are answered “ No.”
Mr . Justice  Roberts  took no part in the consideration 

or decision of this case.

BLAKEY, RECEIVER, v. BRINSON.

CERTIORARI TO THE CIRCUIT COURT OF APPEALS FOR THE 
FOURTH CIRCUIT.

No. 639. Argued April 21, 1932.—Decided May 16, 1932.

1. The relation between a bank and a depositor is that of debtor and 
creditor. P. 261.

2. A savings depositor of a national bank, pursuant to conversations 
with his bank’s officer, increased his account, by deposit in the usual

’Neither § 204, which deals with the taxation of insurance com-
panies other than life or mutual, nor the other provisions of Supple-
ment G, contain any directions concerning such essential parts of a 
system of taxation as the filing of returns, time of payment, or penal-
ties for non-payment; and no express reference is made to the obvi-
ously applicable general provisions touching upon these matters : §§ 52, 
56,146. Other important and necessarily applicable general provisions, 
not included or referred to in Supplement G, may be found in §§ 105, 
118, 141, 142, 271-277. The provision in § 207 of Supplement G that 
“ gross income shall not be determined in the manner provided in 
Section 119,” is a plain indication that the general provisions con-
tained in § 119 would apply to insurance companies in the absence of 
the express exception.
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way, to an amount sufficient to pay for some bonds, which the bank 
had undertaken to purchase for him. Thereafter the officer told him 
that he had his bonds, and handed him a charge slip shoeing the 
cost, including principal, accrued interest and commission. The 
total was charged against the depositor’s account, and was credited 
as a “ deposit ” in a “ bond account ” appearing on the bank’s books. 
When the bank soon afterwards closed its doors, it was discovered 
that in fact no bonds had been purchased, ordered, or received for 
the depositor.

Held that no trust had been created, and that the depositor con-
tinued to be a general creditor. P. 263.

52 F. (2d) 821, reversed.

Certiorari , 285 U. S. 531, to review the affirmance of 
a judgment against the receiver of a bank in a suit for 
money alleged to have been held by the bank on a trust.

Messrs. Henry Eastman Hackney and George P. Barse, 
with whom Messrs. F. G. Await, Julius F. Duncan, and 
J. 0. Carr were on the brief, for petitioner.

The general rule is that distribution of the assets of a 
national bank must be made in accordance with § 5236, 
R. S., 12 U. S. C., c. 2, § 194, which requires a pro rata 
distribution amongst all creditors. Cook County Nat. 
Bank v. United States, 107 U. S. 445.

Except for preferences to the United States the statute 
contemplates absolute equality among creditors.

The courts have, however, established a basis for an-
other class of preferred claims, namely, where the appli-
cant can show that the receiver has, among the assets 
acquired by him, identifiable property belonging to the 
claimant. In working out the formula or procedure for 
establishing such claims, the federal courts have held gen-
erally that claimant must show that from his transaction 
with the bank before suspension (a) the bank received 
property of the claimant in trust, (b) that the property 
actually augmented the existing assets (as distinguished 
from the addition of a bookkeeping credit), and (c) that
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the augmented assets, or the proceeds thereof, are trace-
able into the assets taken over by the receiver. See Em-
pire State Surety Co. v. Carroll County, 194 Fed. 593; 
Hirning v. Federal Reserve Bank, 52 F. (2d) 382; Me-
chanics Bank v. Buchanan, 12 F. (2d) 891, cert. den. 273 
U. S. 715; Larabee Flour Mills v. First Nat. Bank, 13 F. 
(2d) 330, cert. den. 273 U. S. 727. This same doctrine of 
augmentation and tracing is also established by the state 
courts of Massachusetts, Michigan, New Jersey, New 
York, Pennsylvania, South Carolina, South Dakota, and 
Washington.

The burden is upon the claimant to trace the proceeds 
to the receiver or trustee. See Schuyler v. Littlefield, 
232 U. S. 707; Cunningham v. Brown, 265 U. S. 1; St. 
Louis de S. F. R. Co. v. Spiller, 274 U. S. 304.

There has been neither augmentation nor tracing to the 
receiver in this case.

It will be noted that the agreement between the parties 
contemplated the use of the deposit balance at a future 
date in the same manner as if at such future date the 
depositor had drawn a check to the bank for the amount 
of the contemplated purchase price of the bonds.

The use of the $2,100 check did not, on October 15, aug-
ment the assets of the bank, since it was used in the clear-
ings to pay the bank’s obligations. Empire State Surety 
Co. N. Carroll County, 194 Fed. 593, 606; Farmers Nat. 
Bank v. Fribble, 15 F. (2d) 175.

No presumption can be indulged that any of the fund 
from the correspondent bank reached the insolvent bank, 
or passed to the receiver. Titlow v. McCormick, 236 Fed. 
209, 214. The burden of tracing the fund is upon the 
claimant, and once it is dissipated it can not be treated 
as reappearing in sums subsequently deposited to the 
credit of the same account. Schuyler v. Littlefield, 232 
U. S. 707, 710.
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The record does not disclose any express agreement 
that any portion of the bank’s cash funds would be segre-
gated, or that such funds would be impressed with a trust 
for that purpose. The existence of a trust agreement is 
entirely inconsistent with the deposit of the additional 
$2,100 in the savings account with the understanding that 
it should remain on deposit in that account and that the 
account would later be charged with the purchase price.

The theory of tracing trust funds or property neces-
sarily implies that there is a fund or res to be followed. 
Hirning v. Federal Reserve Bank, 52 F. (2d) 382, 386.

An obligor can not be trustee either of his duties or of 
the obligee’s rights under the obligation. American Law 
Institute, Trusts Restatement, § 75; Stone, in Col. L. 
Rev., Vol. XXI, p. 518.

The charge to the account of respondent and corre-
sponding credit to the bank’s bond account was not the 
equivalent of withdrawing cash and delivering the same 
in trust. Beard v. Independent District, 88 Fed. 375; 
Hecker-J ones-Jewell Milling Co. v. Cosmopolitan Trust 
Co., 136 N. E. 333; Mark v. Westlin, 48 F. (2d) 609; 
First Nat. Bank v. Williams, 15 F. (2d) 585. Also see, 
in line with the foregoing federal decisions, Miller v. 
Viola State Bank, 121 Kan. 193; Howland v. People, 229 
Ill. App. 23; People v. Merchants & Mechanics Bank, 
78 N. Y. 269.

Mr. L. I. Moore for respondent.
Where there is a deposit in a bank for a specific pur-

pose, it is universally held that the money thus deposited 
must be applied to the purposes for which it was de-
posited. Citing many cases, including: Southern Ex-
change Bank v. Polk, 152 Ga. 162; Morton v. Woolery, 
189 N. W. 232; Smith v. Sanborn, 247 Iowa 640; Lumber 
Co. v. Scandinavian-American Bank, 130 Wash. 33.

144844°—32----- 17
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The distinction between general and special deposits is 
recognized in Marine Bank v. Fulton Bank, 2 Wall. 252. 
See also, Montague n . Pacific Bank, 81 Fed. 602; Moreland 
N. Brown, 86 Fed. 259; Merchants Nat. Bank v. School Dis-
trict, 94 Fed. 708; Davis v. McNair, 48 F. (2d) 494; Schu-
macher v. Harriett, 52 F. (2d) 817; Bartholj v. Millett, 
22 F. (2d) 538.

It being established that the money constituted a spe-
cial deposit for a special purpose, the receiver was bound 
to restore it to the person to whom it of right belongs. 
The matter of augmentation of assets does not arise, and 
the authorities cited by the petitioner upon that subject 
are irrelevant. Distinguishing: Schuyler v. Littlefield, 
232 U. S. 707; Cunningham v. Brown, 265 U. S. 1; St. 
Louis & S. F. R. Co. v. Spiller, 274 U. S. 304.

The doctrine announced in Peters v. Bain, 133 U. S. 670, 
clearly establishes the right of the plaintiff to recover. 
Brennan v. Tilling hast, 201 Fed. 609; Poisson v. Williams, 
15 F. (2d) 582.

Messrs. George P. Barse and F. G. Await, by leave of 
Court, filed a brief on behalf of J. W. Pole, Comptroller 
of the Currency, as amicus curiae.

Mr . Just ice  Stone  delivered the opinion of the Court.

Respondent brought suit against the petitioner, receiver 
of The First National Bank of New Bern, North Caro-
lina, an insolvent national bank, to recover money alleged 
to have been paid to the bank upon trust for the pur-
chase, for respondent, of United States bonds. Judgment 
of the United States District Court for the Eastern Dis-
trict of North Carolina for respondent, was affirmed by 
the Court of Appeals for the Fourth Circuit. 52 F. (2d) 
821. This Court granted certiorari.

The case was tried to the court without a jury and the 
facts are not in dispute. Respondent maintained an in-



BLAKEY v. BRINSON. 259

254 Opinion of the Court.

terest-bearing savings account with the bank, in which 
his credit balance on October 14, 1929, was $1,961.31. 
Shortly before that date, respondent had had conversa-
tions with an officer of the bank in the course of which the 
latter signified the willingness of the bank to purchase 
$4,000 of United States bonds for respondent. On Octo-
ber 10 he stated to respondent that the bank would send 
to Richmond for the bonds and asked him to bring to 
the bank on the 14th such amount, in addition to his 
credit balance, as would be required to pay for the bonds. 
On the latter date respondent drew a check for $2,100 
upon another bank, which he deposited in his savings ac-
count, thus increasing his deposit balance to $4,061.31. 
On the 15th, the same officer of the bank informed re-
spondent that the bonds had been ordered and on the 
19th said to him, “ I have your bonds,” and handed to him 
a charge slip which stated: “ This is to advise you that we 
have this day charged your account as follows:

“ 4,000 Fourth L. L. 4%% Bonds........ . ........$3,960.00
Acc. Int............................................................... .60
Commission................................................ ........  4.00

$3,964.60”

On October 21, the bank charged respondent’s savings ac-
count on its books with $3,964.60, and credited a like 
amount as a “ deposit ” in a “ bond account ” appearing 
on its books. The bond account contained only a daily 
record of credits in the account of checks and deposits 
and their total, without any reference to respondent or 
any other customer of the bank. The nature and pur-
pose of the account does not otherwise appear. When 
the bank closed its doors on October 26, it was discovered 
that in fact no bonds had been purchased, ordered, or 
received for the respondent. The only transactions had 
with respect to respondent or his account were the con-
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versations with the officer of the bank and the entry of 
the debit and credit items mentioned.

On these facts, the District Court concluded that the 
bank had received the $3,964.60 in trust for the purpose 
of purchasing the bonds and that as the funds in the 
hands of the receiver had been augmented by the wrong-
ful commingling of the trust fund with the other funds 
of the bank, respondent was entitled to payment in pref-
erence to the general creditors of the bank. The Court 
of Appeals thought that the trust arose only on the 19th, 
when the bank stated that respondent’s account had been 
charged with the purchase price of the bonds, but reached 
the same conclusion as respects the increase of the funds 
in the hands of the receiver and the right of respondent 
to preferential payment.

The petitioner insists, as matter of law, that no trust 
ever came into existence as the result of these transac-
tions. He also relies on the facts that the $2,100 check 
credited to respondent’s account had been included in a 
clearing house settlement of the bank with a correspond-
ent, and its proceeds in the form of a draft for the balance 
due upon the settlement had been endorsed and turned 
over by the New Bern bank to a third bank in settlement 
of its account with the latter. From this it is argued 
that the check did not augment the bank’s funds, and 
that the proceeds could not be traced into the hands of 
the receiver; hence, as to them the respondent could not 
be preferred over general creditors.

As we conclude that petitioner’s first position is well 
taken, it is unnecessary to consider the second. It would 
have been equally competent for respondent to have pro-
vided for the purchase of the bonds either by the creation 
of a trust of funds in the hands of the bank, to be used 
for that purpose, or by establishing with it a credit to be 
debited with the cost of the bonds when purchased. But 
only if the former was the method adopted, could respond-
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ent, upon the bank’s insolvency and failure to purchase 
the bonds, recover the fund or its proceeds, if traceable, 
in preference to general creditors, see Minard v. Watts, 
186 Fed. 245; Fallgatter n . Citizens’ National Bank, 11 F. 
(2d) 383; Northern Sugar Corp. v. Thompson, 13 F. (2d) 
829.

The relationship established between the bank and re-
spondent by his savings account was, from its inception, 
that of debtor and creditor, and the credit balance of 
$1,961.31 in respondent’s account on October 14 repre-
sented the amount of the bank’s indebtedness to him. 
Planters’ Bank v. Union Bank, 16 Wall. 483, 501; Phoenix 
Bank v. Risley, 111 U. S. 125; Manhattan Bank v. Blake, 
148 U. S. 412, 425, 426.

Although there had been anticipatory talk of the pur-
chase of bonds, and the bank’s officer had stated that they 
would be purchased, nothing said or done before the 14th 
purported to carry out the proposal or to alter the rela-
tionship established by the savings account. On that 
date respondent’s credit balance was augmented by the 
deposit of the $2,100 check, made in conformity to the 
usual course of business with respect to deposit accounts. 
Respondent obviously did not alter the debit and credit 
relationship with respect to the $1,961.31 balance by ask-
ing the bank to purchase bonds, or by handing to the bank 
the deposited check of $2,100. All that happened on that 
date was equally inconsistent with any purpose to create a 
trust of the check or its proceeds, and showed unmistak-
ably that the amount of the check, as in the case of any 
other deposit in the savings account, was to be added to 
the existing balance and treated like it. In making the de-
posit, respondent used the customary form of deposit slip 
and, in accordance with its instructions, the deposit was 
credited by the bank in the usual manner, both in his 
passbook and in his savings account on its own books.
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After the deposit of the check, as before, the bank re-
mained a debtor and the respondent a creditor for the 
amount of the credit balance.

The situation thus created continued without change 
until the 19th, when the bank’s officer advised respond-
ent that the bonds had been purchased. If the advice 
was true, as respondent believed it to be, he was then 
called upon to pay to the bank the amount of the pur-
chase price, and the bank proceeded, with the assent of 
the respondent, to liquidate the supposed obligation by 
charging his savings account with the exact amount of 
the stated purchase price, with interest and commissions 
added. We can find in this method of discharging a sup-
posed obligation no hint of an intended alteration of the 
debtor and creditor relationship, with which respondent 
had been content from the beginning, to that of trustee 
and cestui que trust.

The court below thought that the legal consequence 
to be attributed to the debiting of the account with the 
supposed purchase price of the bonds was the same as 
if the respondent had cashed a check for the amount 
and had then proceeded to hand the money back to the 
bank under a specific agreement between him and the 
bank that the money was to be held as a special fund, for 
the sole purpose of completing the purchase. This view 
is not without support. See Davis v. McNair, 48 F. (2d) 
494; State v. Grills, 35 R. I. 70, 75; 85 Atl. 281; North-
west Lumber Co. v. Scandinavian American Bank, 130 
Wash. 33; 225 Pac. 825; State v. American Exchange 
Bank, 112 Neb. 834; 201 N. W. 895. See, contra, Beard 
v. Independent District of Pella City, 88 Fed. 375, 381; 
Mark n . Westlin, 48 F. (2d) 609; First National Bank 
v. Williams, 15 F. (2d) 585; Howland n . People, 229 
Ill. App. 23; Miller v. Viola State Bank, 121 Kan. 193; 
246 Pac. 517; People v. Merchants & Mechanics' Bank 
of Troy, 78 N. Y. 269; Hecker-J ones-J ewell Milling Co. v. 
Cosmopolitan Trust Co., 242 Mass. 181; 136 N. E. 333.
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Such a procedure, if actually carried out, might afford a 
basis, which is lacking here, for the inference that re-
spondent, no longer content with the role of creditor, had 
sought to establish a trust fund. But the mere debiting 
of his account, without more, for the reimbursement of 
the bank for the obligation which it was supposed to have 
incurred or paid, lends no support to such an inference. 
The cancellation of the credit balance by the debit neither 
suggests any intention to establish a trust nor points to 
any identifiable thing which could be the subject of it.

The debit entry may be disregarded, because respond-
ent’s assent to it was procured by a false statement; but 
the only consequence is that his status as a creditor is 
unaffected and he is entitled only to share in the funds 
of the bank on an equal footing with other creditors who 
similarly are the victims of its insolvency.

Reversed.

Macd on ald , trust ee  in  ban kru ptc y of  
CRAIG, REED & EMERSON, INC. v. PLYMOUTH 
COUNTY TRUST CO.

CERTIORARI TO THE CIRCUIT COURT OF APPEALS FOR THE 
FIRST CIRCUIT.

No. 714. Argued April 26, 1932.—Decided May 16, 1932

1. A proceeding by a trustee in bankruptcy to set aside voidable 
preferences under § 60 (b) of the Bankruptcy Act, which ordinarily 
must be by plenary suit, may be had summarily before the referee 
if the parties consent. P. 265.

2. The referee is a court within the meaning of §§ 23 (b) and 60 (b). 
P. 267.

53 F. (2d) 827, reversed.

Certiora ri , 285 U. S. 533, to review the reversal of an 
order of the District Court, 46 F. (2d) 811, in a bank-
ruptcy proceeding.
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Mr. Robert A. B. Cook, for petitioner, relied on: 
Taubel-Scott v. Fox, 264 U. S. 426; Mueller v. Nugent, 
184 U. S. 1; May v. Henderson, 268 U. S. Ill; Harrison 
v. Chamberlin, 271 U. S. 191; Foster v. Manufacturers’ 
Finance Co., 22 F. (2d) 609, cert. den. 276 U. S. 633; 
In re Hopkins, 229 Fed. 378; American Finance Co. v. 
Coppard, 45 F. (2d) 154; Whitney v. Barrett, 28 F. (2d) 
760; Board, of Education v. Leary, 236 Fed. 521; Gamble 
v. Daniel, 39 F. (2d) 447; In re White' Satin Mills, 25 F. 
(2d) 313; In re Friedman Bros., 19 F. (2d) 243.

Mr. Joseph B. Jacobs for respondent.
A referee has no jurisdiction to hear a preference case. 

Weidhom v. Levy, 253 U. S. 268; Collette v. Adams, 249 
U. S. 545.

“ Courts of Bankruptcy ” means the District Court and 
does not include the referee. In re Walsh Bros., 163 Fed. 
352; In re Ballou, 215 Fed. 810; In re Overholzer, 23 
A. B. R. 10.

The District Court fails to distinguish between “ courts 
of bankruptcy ” and “ court ” as defined in the Bank-
ruptcy Act. These words are carefully used in the Act; 
and where the referee is not to be included, “ court of 
bankruptcy ” is always used. See § § 2, 12 (b), 21 (a) and 
34 (a).

No agreement of parties can confer jurisdiction. 
Shwartz v. Kaplan, 50 F. (2d) 947; Nixon v. Michales, 
38 F. (2d) 420; Chicago, B. & Q. Ry. Co. v. Willard, 220 
U. S. 413.

Mr . Just ice  Stone  delivered the opinion of the Court.

In a bankruptcy proceeding pending in the District 
Court for Massachusetts, the trustee in bankruptcy, the 
petitioner here, filed a petition with the referee to set 
aside certain alleged transfers of property by the bank-
rupt to the respondent as voidable preferences within the
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provisions of § 60 (b) of the Bankruptcy Act. The re-
spondent appeared in the proceeding, denied the mate-
rial allegations of the petition, but consented in open 
court that the trial of the issues proceed before the referee. 
The referee made an order, based on findings, granting 
in part the relief prayed. The District Court, on cross 
petitions to review the determination of the referee, modi-
fied his order in respects not now material. 46 F. (2d) 
811. On appeal the Court of Appeals for the First Circuit 
reversed the order of the District Court, holding that as 
the issues before the referee were determinable only in a 
plenary suit, the referee, notwithstanding the consent of 
the parties, was without jurisdiction to decide them. 
53 F. (2d) 827. This Court granted certiorari, to resolve 
a conflict of the decision below with that in In re Hopkins 
(C. C. A. 2d), 229 Fed. 378; see also Arkansas Natural 
Gas Corp. v. Page, 53 F. (2d) 27; American Finance Co. 
v. Coppard (C. C. A. 5th), 45 F. (2d) 154; Board of Edu-
cation v. Leary (C. C. A. 8th), 236 Fed. 521; Gamble v. 
Daniel (C. C. A. 8th), 39 F. (2d) 447, appeal dismissed, 
281 U. S. 705.

The only question, presented by the petition, which 
need be considered here, is whether, the issues raised be-
ing such as were triable in a plenary suit, the referee, the 
parties consenting, had jurisdiction to determine them. 
Under the applicable provisions of the Bankruptcy Act, 
the District Court below had jurisdiction to hear and de-
termine the present suit. Section 60 (b) of the Bank-
ruptcy Act confers on trustees in bankruptcy authority 
to maintain plenary suits to set aside voidable preferences 
as defined in that section. Section 23 (b), as originally 
enacted, provided, “ Suits by the trustee shall only be 
brought or prosecuted in the courts where the bankrupt, 
whose estate is being administered by such trustee, might 
have brought or prosecuted them if proceedings in bank-
ruptcy had not been instituted, unless by consent of the
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proposed defendant.” An amendment of this section in 
1903 removed its restrictions on suits brought under § 60 
(b) by adding the words “ except suits for the recovery of 
property under section sixty, subdivision b; . . .” At 
the same time § 60 (b) was amended, so as to confer juris-
diction over suits by the trustee to set aside voidable pref-
erences in “ any court of bankruptcy.” By § 1 (8) 
“ courts of bankruptcy ” includes District Courts.

Jurisdiction over the present suit being thus vested in 
the District Court as a court of bankruptcy, the question 
with which we are immediately concerned is whether the 
referee appointed by the District Court where the bank-
rupt’s estate is being administered, is a court within the 
meaning of § 23 (b), and is included in the phrase “ any 
court of bankruptcy” in § 60 (b), and hence is vested 
with such jurisdiction that, the defendant consenting, he 
may try and determine the issues in the suit.

That he may not try such issues without the consent of 
the defendant has been often and uniformly held. Louis-
ville Trust Co. v. Coming or, 184 U. S. 18, 26; Babbitt v. 
Dutcher, 216 U. S. 102, 113; Weidhorn v. Levy, 253 U. S. 
268, 273; Harrison v. Chamberlin, 271 U. S. 191, 193; see 
also Daniel v. Guaranty Trust Co., 28'5 U. S. 154. In 
cases where the defendant made timely objection to a de-
termination by the referee, it has been said that the referee 
is without power to hear the issues involved in a plenary 
suit, and that such a suit, if brought before him, must 
be dismissed for want of jurisdiction. See Weidhorn v. 
Levy, supra.

But a distinction is to be noted between the power of 
the referee to decide the issues in such a suit brought 
before him without objection, and his power to compel the 
litigation of them before him, over the objection of the 
proposed defendant. Where a suit by the trustee is 
plenary in character, as are those authorized by § 60 (b), 
both parties to it are entitled to claim the benefits of the
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procedure in a plenary suit, not available in the summary 
method of procedure which, under the provisions of the 
Bankruptcy Act, is employed by the referee. A denial of 
those benefits would be in effect a denial of the right to 
a plenary suit, to which both parties are entitled under 
§ 60 (b). But it does not follow that this privilege, ex-
tended for the benefit of a suitor, may not, like the right 
to trial by jury, be waived, see Harrison v. Chamberlin, 
supra; cf. Patton v. United States, 281 U. S. 276, and, 
being waived, that the referee is without the power given 
to courts of bankruptcy to decide the issues.

This Court has intimated, although it has never de-
cided, that the referee may, if the parties consent, try the 
issues which must otherwise be tried in a plenary suit 
brought by the trustee. See Taubel-Scott-Kitzmiller Co. 
v. Fox, 264 U. S. 426, 431, 433, 434; Harrison v. Chamber-
lin, supra. See also, Foster v. Manufacturers’ Finance 
Co., 22 F. (2d) 609. And we can perceive no reason why 
the privilege of claiming the benefits of the procedure in 
a plenary suit, secured to suitors under § 60 (b) and § 23 
(b), may not be waived by consent, as any other proce-
dural privilege of the suitor may be waived, and a more 
summary procedure substituted. Cf. Chicago, B. & Q. 
Ry. Co. v. Willard, 220 U. S. 413, 419-421.

But the question remains, whether, the privilege of 
trial by plenary suit being waived, the referee possesses 
the power which courts of bankruptcy possess to hear and 
determine the issues presented. Section 23 (b), before 
its amendment, contemplated that the restrictions upon 
the choice of a court for the maintenance of suits by the 
trustee should be removed by consent of the proposed de-
fendant. That is still its effect with respect to suits not 
enumerated in the amendment. Section 1 (7) provides 
that “‘ court ’ shall mean the court of bankruptcy in 
which the proceedings are pending, and may include the 
referee.” By the two sections read together, the District
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Court in which the proceeding is pending is designated 
as a court where the trustee may bring the suit if con-
sented to, and that court “ may include the referee,” to 
whom it has referred the proceeding.

Whether “ courts ” in § 23 (b), should be taken to in-
clude the referee, as § 1 (7) permits, is to be determined 
in view of the fact that under § 23 (b), as originally en-
acted, and in many instances since its amendment, the 
jurisdiction, either of court or referee, may be invoked 
only on consent, and that in any case plenary suits may 
not be summarily tried by the referee without consent. 
Section 38 (a) (4) contemplates that referees within 
their districts may be invested with the powers of courts 
of bankruptcy except as to questions relating to the dis-
charge of the bankrupt, and General Order XII directs 
that after the appointment of the referee all proceedings 
shall be had before him except such as are specifically 
required to be had before the judge. These provisions, 
read in the light of the object sought to be attained by 
the Bankruptcy Act, and more particularly by § 23 (b) 
and § 60 (b) as amended, lead to the conclusion that the 
word 11 courts ” as used in § 23 (b) and the words “ any 
court of bankruptcy ” in § 60 (b) must be taken to in-
clude the referee and vest in him the power possessed by 
courts of bankruptcy under §§23 (b) and 60 (b), to de-
cide the issues in a suit brought under § 60 (b), where 
the parties join in presenting them to him for determina-
tion. While under the provisions of the Bankruptcy Act 
the exercise of his jurisdiction by the referee is ordinarily 
restricted to those matters which may be dealt with sum-
marily by the method of procedure available to referees 
in bankruptcy, the restriction may be removed, as it was 
here, by the consent of the parties to a summary trial of 
the issue presented. The referee therefore had power 
to decide the issues, and the Court of Appeals below 
should have considered the appeal on its merits.
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The decree is reversed and the cause remanded to the 
Circuit Court of Appeals for further proceedings in con-
formity with this opinion. Reversed.

PAGE, TRUSTEE, v. ARKANSAS NATURAL GAS 
CORP.

CERTIORARI TO THE CIRCUIT COURT OF APPEALS FOR THE 

EIGHTH CIRCUIT.

No. 700. Argued April 25, 26, 1932.—Decided May 16, 1932.

Although the right of a trustee in bankruptcy to compel a convey-
ance of property of the bankrupt adversely claimed ordinarily may 
be asserted only in a plenary suit, a proceeding to that end may 
be had summarily before the referee if both parties consent. Bank-
ruptcy Act, § 23 (a), (b); MacDonald v. Plymouth County Trust 
Co., ante, p. 263. P. 271.

53 F. (2d) 27, affirmed.

Certiorari , 285 U. S. 532, to review the affirmance of a 
decree quieting a title, which depended upon the juris-
diction of a referee, in an earlier bankruptcy proceeding, 
to order a conveyance.

Messrs. Frank J. Looney and Yandell Boatner, with 
whom Mr. Judson M. Grimmet was on the brief, for 
petitioner.

The referee had no jurisdiction to make the order. 
Daniel v. Guaranty. Trust Co., 285 U. S. 154; Harrison 
v. Chamberlin, 271 U. S. 191; Taubel-Scott v. Fox, 264 
U. S. 426; May v. Henderson, 268 U. S. Ill; Louisville 
Trust Co. v. Comingor, 184 U. S. 18; Jacquith v. Rowley, 
188 U. S. 620; First Nat. Bank v. Chicago Title Co., 198 
U. S. 280; In re Blum, 202 Fed. 883; Weidhorn v. Levy, 
253 U. S. 268; Galbraith v. Vallely, 256 U. S. 846.

The bankrupt did not have possession of the property.

Mr. John W. Davis, with whom Mr. Robert S. Sloan 
was on the brief, for respondent.
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Mr . Justice  Stone  delivered the opinion of the Court.

Petitioner brought this suit in the Arkansas Chancery 
Court against respondent’s predecessor in interest to quiet 
the title to an oil and gas lease. The cause was removed 
to the United States District Court for Western Arkansas, 
where a trial of the issues resulted in a judgment for re-
spondent, which was affirmed by the Court of Appeals for 
the Eighth Circuit. 53 F. (2d) 27. Both courts held 
that the issue with respect to the ownership of the lease 
was res adjudicate, by reason of a proceeding before a 
referee in bankruptcy, sitting in the district, in which the 
issues with respect to the title presented here, had been 
decided against the predecessor of petitioner and in favor 
of the trustee in bankruptcy, through whom respondent 
acquired its title to the lease.

The receiver in the bankruptcy proceeding, later ap-
pointed trustee, had gone into possession of the leasehold, 
claiming it as property of the bankrupt. Lyvers, peti-
tioner’s predecessor, filed a petition before the referee, 
claiming title to the lease, asking that he be put in pos-
session and that the trustee be ordered not to sell the lease. 
The trustee answered, setting up that Lyvers was trustee 
of the lease for the bankrupt, and asking that Lyvers 
execute a deed of the property to the trustee. The mat-
ter was heard by the referee, who ordered Lyvers to exe-
cute the conveyance. The order was affirmed by the Dis-
trict Court and in conformity with it Lyvers then con-
veyed the lease to the trustee.

The attempt made in the present suit to relitigate the 
issues involved in the bankruptcy proceeding, is justified 
chiefly on the ground that the referee in bankruptcy was 
without jurisdiction to try the issues presented in the 
proceeding before him and that, for that reason, the order 
was void and could not operate to adjudicate the issues 
tendered in the present suit. This Court granted cer-
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tiorari, to resolve the jurisdictional question. Many and 
complicated questions of fact are involved and were 
argued here, but as they have been found in favor of the 
respondent by both courts below, we do not review them, 
see Texas & N. 0. R. Co. v. Brotherhood of Clerks, 281 
U. S. 548, and we confine ourselves to the question of the 
jurisdiction of the referee in bankruptcy.

The court below held that the referee in bankruptcy 
had jurisdiction to decide the issues raised by the petition 
and answer, by virtue of the fact that the trustee had 
gone into possession of the leasehold, and that possession 
gave the referee as a court of bankruptcy jurisdiction to 
hear and determine all questions respecting the title, pos-
sesion, or control of the property. Murphy v. John Hei-
man Company, 211 U. S. 562. It also held that the referee 
had power to make the order, since Lyvers had partici-
pated in the litigation without objecting to its summary 
form until after the order had been made. We think that 
the judgment should be affirmed.

The right asserted before the referee by the trustee 
in bankruptcy to compel a conveyance to the bankrupt of 
property adversely claimed, is one which may be asserted 
by the trustee in a plenary suit. By § 23 (a) of the 
Bankruptcy Act and § 291 of the Judicial Code, District 
Courts of the United States, which by § 1 (8) of the 
Bankruptcy Act are courts of bankruptcy, are given juris-
diction of all controversies in law or equity between 
trustees and adverse claimants concerning the property 
claimed by the trustee. And by § 23 (b), “ suits by the 
trustee shall only be brought or prosecuted in the courts 
where the bankrupt, whose estate is being administered 
by such trustee, might have brought or prosecuted them 
if proceedings in bankruptcy had not been instituted, 
unless by consent of the proposed defendant ...” For 
reasons stated at length in the opinion in MacDonald v. 
Plymouth County Trust Co., decided this day, ante, p.
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263, we hold that the referee is a court within the meaning 
of § 23 (b) and that, respondent’s predecessor having 
consented to litigate the issues presented by the petition 
and answer before the referee, the latter had jurisdiction 
to decide the issues presented. See Murphy v. Hojman 
Co., supra. The order of the referee, in the bankruptcy 
proceeding, affirmed by the District Court, therefore adju-
dicated those issues between the parties and they may not 
be relitigated in the present suit by their successors in 
interest. Affirmed.

BALTIMORE & OHIO R. CO. v. BERRY.
CERTIORARI TO THE SUPREME COURT OF MISSOURI.

No. 703. Argued April 26, 1932.—Decided May 16, 1932.

When a freight train stopped at night to await the throwing of a 
switch, the caboose, occupied by the conductor and the rear brake- 
man, was resting on a trestle. The conductor ordered the brakeman 
to get out and go ahead, to fix a hot-box in a forward car which 
had demanded attention earlier in the trip; but he did not require 
him to alight from the caboose rather than from any of the other 
cars which were not in as dangerous a position. Taking his lantern, 
the brakeman stepped from the caboose, fell into a ravine and was 
hurt. It did not appear that either man knew that the caboose 
was on the trestle; their opportunities of observation were the 
same; and there was no evidence of any rule or practice making it 
the duty of a conductor to find safe landing-places for trainmen 
before requiring them to alight. Held, that there was no evidence 
of any breach of duty by the railroad company, and that if negli-
gence was the cause of the accident, it was the negligence of the 
brakeman. P. 275.

43 S. W. (2d) 782, reversed.

Certior ari , 285 U. S. 532, to review a judgment sus-
taining a recovery from the railroad company in an action 
for personal injuries under the Federal Employers’ Lia-
bility Act.

Mr. Rudolph J. Kramer, with whom Messrs. Bruce A. 
Campbell, Morison R. Waite, and Wm. A. Eggers were 
on the brief, for petitioner.
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Mr. John S. Marsalek, with whom Mr. Wm. H. Allen 
was on the brief, for respondent.

Mr . Justice  Stone  delivered the opinion of the Court.

In this case certiorari was granted to review a judg-
ment of the Supreme Court of Missouri, 43 S. W. (2d) 
782, sustaining a recovery by respondent in the Cir-
cuit Court of the City of St. Louis, under the Federal 
Employers’ Liability Act. Respondent, who was em-
ployed by petitioner in interstate commerce as a flagman 
or rear brakeman on a freight train proceeding over its 
line from Illinois to Indiana, was injured by a fall when 
attempting to alight in the night-time from a caboose, 
which was standing on a bridge or trestle, so narrow as 
to afford no foothold to one getting off the train at that 
point. The state supreme court held that the trial court 
rightly overruled petitioner’s demurrer to the evidence 
and correctly submitted to the jury the question of the 
petitioner’s negligence, by its agents and servants, in 
ordering or permitting the plaintiff to alight from the 
caboose where it was dangerous to do so.

Respondent, an experienced railway brakeman, had 
been in the employ of the petitioner in that capacity for 
about nine years. For a number of years his regular run 
had been over petitioner’s line where he was injured. 
The testimony was sharply conflicting, but the jury, if it 
believed the testimony most favorable to the respondent, 
could have found the following facts. The respondent 
was one of a crew of five men on a train consisting of en-
gine, tender, forty-two cars and caboose, proceeding east-
erly in the direction of Xenia, Illinois. He was serving 
as rear brakeman and rode in the caboose with the con-
ductor. The train was under orders, known to the crew, 
including the respondent, to enter a passing track at 
Xenia and wait there until it was passed by another train

144844°—32—18
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going west. About three miles west of Xenia, respondent 
and the conductor observed a blazing hot box on one of 
the cars; the train was stopped on the main line, and both 
went forward to examine the hot box. The conductor 
then sent respondent to the engine to get a bucket of 
water to put out the fire, instructing him to say to the 
engineer that at the next stop, at Xenia, they would finish 
any necessary work on the box. Respondent communi-
cated this message to the engineer; the fire was extin-
guished and the train proceeded on its way until it halted 
at Xenia. The stop there was made for the purpose of 
opening the switch, so that the train could enter the pass-
ing track, with the engine from one and one-half to three 
car lengths from the switch, and the caboose, at the rear 
end of the train, standing on the trestle. The respondent 
testified that he and the conductor were in the cupola of 
the caboose when it stopped and that the conductor then 
said: “ Get out and go ahead and fix the hot box ”; that 
he knew at the time that the train was not on the pass-
ing track; that he immediately took his lantern, walked 
down the caboose steps, from which he stepped into space 
and fell into the ravine which was spanned by the trestle.

The state supreme court held that under the instruc-
tions given by the trial court, the jury, in order to return 
a verdict for respondent, was required to find that the 
petitioner was negligent both in stopping the caboose on 
the trestle and in directing or permitting the respondent 
to alight there. It held, rightly, that there was no evi-
dence that the »petitioner was negligent in stopping the 
train where it did, but as it concluded that petitioner 
negligently directed or permitted respondent to alight at 
that point, it upheld the verdict as necessarily involving 
a finding of such negligence on the part of the conductor.

There was no evidence that either the conductor or re-
spondent knew that the caboose had stopped on the trestle 
and, as they were together in the cupola of the caboose
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when the train stopped, their opportunity for knowledge, 
as each knew, was the same. Hence, there is no room 
for inference that the conductor was under a duty to warn 
of danger known to him and not to the respondent, or 
that respondent relied or had reason to rely on the con-
ductor to give such warning. Nor was the request to 
alight a command to do so regardless of any danger rea-
sonably discoverable by respondent. The conductor did 
not ask respondent to alight from the caboose rather' than 
from one of the forward cars standing clear of the trestle, 
where it was safe, or to omit the precautions which a 
reasonable man would take to ascertain, by inspection, 
whether he could safely alight at the point chosen. There 
was no evidence that the respondent could not have dis-
covered the danger by use of his lantern or by other rea-
sonable precautions, or that he in fact made any effort 
to ascertain whether the place was one where he could 
safely alight.

The state supreme court thought that it was the duty 
of the conductor to ascertain, by inspection, whether 
respondent could alight with safety, and to give warning 
of the danger if he could not. But there was no evidence 
of any rule or practice, nor do we know of any, from which 
such a duty could be inferred. The conductor could have 
no knowledge of such danger, nor was he in a position to 
gain knowledge, superior to that of other trainmen, whose 
duty it was to use reasonable care to ascertain, each for 
himself, whether, in doing his work, he was exposing him-
self to peril. A duty which would require the conductor, 
whenever the train was stopped and trainmen were re-
quired to alight, to inspect the place and warn of danger 
where each might get off the train, would be impossible 
of performance.

There was no breach of duty on the part of the con-
ductor in asking the respondent, in the performance of 
his duty, to alight or in failing to inspect the place where 
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he alighted or to warn him of the danger. If negligence 
caused the injury, it was exclusively that of the respond-
ent. Proof of negligence by the railroad was prerequisite 
to recovery under the Federal Employers’ Liability Act.

Reversed.

LAWRENCE et  al . v . STATE TAX COMMISSION OF 
MISSISSIPPI.

APPEAL FROM THE SUPREME COURT OF MISSISSIPPI.

No. 580. Argued April 18, 1932.—Decided May 16, 1932.

1. A State has constitutional power to tax its own citizens on their 
net incomes though derived wholly from activities carried on by 
them outside of the State. P. 281.

2. Domicile in itself establishes a basis for taxation. P. 279.
3. Whether the tax in question is called an excise by the state court 

or a property tax, is not material in this case, since this Court, in 
passing on its constitutionality, is concerned only with its practical 
operation. P. 280.

4. A constitutional question properly raised in a state court may not 
be evaded by a decision on a non-federal ground that is unsubstan-
tial and illusory. P. 281.

5. Where the discrimination resulting from a statute creating exemp-
tions from a tax is inconsistent with the equal protection clause of 
the Fourteenth Amendment, the constitutional rights of those not 
within the exception are infringed when they are taxed and the 
others are not assessed; and a refusal of the state court to decide 
the constitutional question, when properly before it, is as much a 
denial of those rights as an erroneous decision of it would be. P. 282.

6. A state tax on income resulting from activities outside of the State 
can not be adjudged to violate the equal protection clause of the 
Fourteenth Amendment merely because it applies to individuals 
but not to domestic corporations, though in competition with the 
individuals, in the absence of any showing of relevant local condi-
tions and of how the provisions in question are related to the others 
by which a permissible divergency of state policy with respect to the 
taxation of individuals and corporations may be effected. P. 283.

7. The fact that the State has adopted generally a policy of avoiding 
double taxation of the same economic interest in corporate income,
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by taxing either the income of the corporation or the dividends of 
its stockholders, but not both, may afford a rational basis for ex-
cepting domestic corporations from a tax on income derived from 
extra-state activities which is imposed on individuals. P. 284.

8. The equal protection clause does not require the State to maintain 
a rigid rule of equal taxation, to resort to close distinctions, or to 
maintain a precise scientific uniformity; and possible differences in 
tax burdens not shown to be substantial, or which are based on 
discriminations not shown to be arbitrary or capricious, do not fall 
within constitutional prohibitions. Id.

162 Miss. 338; 137 So. 503, affirmed.

Appeal  from a judgment upholding a state tax in an 
action to set aside the assessment.

Mr. Wm. H. Watkins for appellants.
The Supreme Court of Mississippi has expressly held 

the tax in question to be an excise. The construction is 
binding upon this Court.

The State was without authority to levy an excise on 
income earned beyond its borders. First National Bank 
v. Maine, 284 U. S. 312; Hans Rees' Sons v. North Caro-
lina, 283 U. S. 123; Farmers Loan & Tr. Co. v. Minnesota, 
280 U. S. 204; Frick v. Pennsylvania, 268 U. S. 473; Safe 
Deposit Trust Co. n . Virginia, 280 U. S. 83; St. Louis 
Cotton Compress Co. n . Arkansas, 260 U. S. 346; Shaffer 
v. Carter, 252 U. S. 37; New York Life Ins. Co. v. Dodge, 
246 U. S. 257; Provident Savings Society n . Kentucky, 
239 U. S. 103; Western Union v. Kansas, 216 U. S. 1; 
Union Refrigerator Transit Co. v. Kentucky, 199 U. S. 
194; Delaware, L. & W. R. Co. v. Pennsylvania, 198 U. S. 
341; Louisville & J. F. Co. v. Kentucky, 188 U. S. 385; 
Allgeyer v. Louisiana, 165 U. S. 517; Cleveland, etc. R. Co. 
v. Pennsylvania, 15 Wall. 300; Arpin v. Eberhardt, 147 
N. W. 1016. See Beale, “ Jurisdiction to Tax,” in Apr. 
1919, Harv. L. Rev.

Since the State can not tax an occupation carried on 
beyond its borders, it can not tax the income earned in
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that occupation, consistently with the Fourteenth Amend-
ment. National Life Ins. Co. v. United States, 277 U. S. 
508; Gillespie v. Oklahoma, 256 U. S. 501; Indian Terri-
tory Co. v. Oklahoma, 240 U. S. 522. Distinguishing: 
Maguire v. Trefry, 253 U. S. 12. Cf. Hutchins n . Tax 
Commissioner, 172 N. E. 605; Opinion of the Justices, 
149 Atl. 321.

The income earned and the property with which it was 
earned were subject to taxation in Tennessee.

The taxing authorities have not attempted to impose 
any liability upon domestic corporations. Therefore, the 
Act violates the Fourteenth Amendment. Quaker City 
Cab Co. v. Pennsylvania, 277 U. S. 389.

The following authorities are directly in point: Frost 
v. Corporation Comm., 278 U. S. 515; Southern Ry. Co. 
n . Green, 216 U. S. 400; Royster Guano Co. v. Virginia, 
253 U. S. 412; Chalkerv. Railway Co., 249 U. S. 522. See 
also lowa-Des Moines Nat. Bank v. Bennett, 284 
U. S. 239.

An excise in the form of a tax upon net income must 
not include income from sources beyond the power of 
the State to tax. Miller v. Milwaukee, 272 U. S. 713; 
Pacific Co. v. Johnson, 285 U. S. 480; Macallen Co. v. Mas-
sachusetts, 279 U. S. 620; Flint v. Stone-Tracy Co., 220 
U. S. 107; Educational Films Corp. v. Ward, 282 U. S. 379.

Mr. J. A. Lauderdale, Assistant Attorney General of 
Mississippi, with whom Mr. Greek L. Rice, Attorney Gen-
eral, was on the brief, for appellee.

Mr . Justi ce  Stone  delivered the opinion of the Court.

This is an appeal under § 237 of the Judicial Code, from 
a decree of the Supreme Court of Mississippi, 162 Miss. 
338; 137 So. 503, upholding the Mississippi income tax 
law [c. 132, Miss. Laws of 1924, as amended in 1928, c. 
124, 2 Miss. Code Ann. (1930) 2136], which, as applied
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to appellant, is assailed as infringing the Fourteenth 
Amendment of the Federal Constitution. Sections 5027 
and 5033 of the statute impose an annual tax on the 
net income of corporations and individuals. But para-
graph (b) of § 5033, added by the Act of 1928, provides: 
“ The term gross income does not include . . . (11) In-
come of a domestic corporation, when earned from 
sources without this state. ...”

Appellant, a citizen and resident of Mississippi, 
brought the present suit to set aside the assessment of 
a tax upon so much of his net income for 1929 as arose 
from the construction by him of public highways in the 
State of Tennessee. The taxing statute was challenged 
on the ground that in so far as it imposes a tax on income 
derived wholly from activities carried on outside the 
state, it deprived appellant of property without due proc-
ess of law, and that in exempting corporations, which 
were his competitors, from a tax on income derived from 
like activities carried on outside the state, it denied to 
him the equal protection of the laws.

The obligation of one domiciled within a state to pay 
taxes there, arises from unilateral action of the state 
government in the exercise of the most plenary of sover-
eign powers, that to raise revenue to defray the expenses of 
government and to distribute its burdens equably among 
those who enjoy its benefits. Hence, domicile in itself 
establishes a basis for taxation. Enjoyment of the privi-
leges of residence within the state, and the attendant right 
to invoke the protection of its laws, are inseparable from 
the responsibility for sharing the costs of government. 
See Fidelity & Columbia Trust Co. n . Louisville, 245 IT. S. 
54,58; Maguire v. Trejry, 253 U. S. 12, 14, 17; Kirtland v. 
Hotchkiss, 100 U. S. 491, 498; Shaffer v. Carter, 252 U. S. 
37, 50. The Federal Constitution imposes on the states 
no particular modes of taxation, and apart from the spe-
cific grant to the federal government of the exclusive
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power to levy certain limited classes of taxes and to regu-
late interstate and foreign commerce, it leaves the states 
unrestricted in their power to tax those domiciled within 
them, so long as the tax imposed is upon property within 
the state or on privileges enjoyed there, and is not so pal-
pably arbitrary or unreasonable as to infringe the Four-
teenth Amendment. Kirtland v. Hotchkiss, supra.

Taxation at the place of domicile of tangibles located 
elsewhere has been thought to be beyond the jurisdiction 
of the state, Union Refrigerator Transit Co. v. Kentucky, 
199 U. S. 194; Frick v. Pennsylvania, 268 U. S. 473, 488- 
489; but considerations applicable to ownership of physi-
cal objects located outside the taxing jurisdiction, which 
have led to that conclusion, are obviously inapplicable 
to the taxation of intangibles at the place of domicile or 
of privileges which may be enjoyed there. See Foreign 
Held Bond Case, 15 Wall. 300, 319; Frick v. Pennsylvania, 
supra, p. 494. And the taxation of both by the state of 
the domicile has been uniformly upheld. Kirtland, v. 
Hotchkiss, supra; Fidelity de Columbia Trust Co. n . Louis-
ville, supra; Blodgett v. Sdberman, TH U. S. 1; Maguire 
N. Trefry, supra; compare Farmers Loan de Trust Co. v. 
Minnesota, 280 U. S. 204; First National Bank v. Maine, 
284 U. S. 312.

The present tax has been defined by the Supreme Court 
of Mississippi as an excise and not a property tax, Hatties-
burg Grocery Co. v. Robertson, 126 Miss. 34; 88 So. 4; 
Knox v. Gulf, M. de N. R. Co., 138 Miss. 70; 104 So. 689, 
but in passing on its constitutionality we are concerned 
only with its practical operation, not its definition or the 
precise form of descriptive words which may be applied 
to it. See Educational Films Corp. v. Ward, 282 U. S. 
379, 387; Pacific Co. v. Johnson, 285 U. S. 480; Shaffer v. 
Carter, supra, pp. 54r-55.

It is enough, so far as the constitutional power of 
the state to levy it is concerned, that the tax is imposed
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by Mississippi on its own citizens with reference to the 
receipt and enjoyment of income derived from the con-
duct of business, regardless of the place where it is car-
ried on. The tax, which is apportioned to the ability of 
the taxpayer to bear it, is founded upon the protection 
afforded to the recipient of the income by the state, in 
his person, in his right to receive the income, and in his 
enjoyment of it when received. These are rights and 
privileges incident to his domicile in the state and to 
them the economic interest realized by the receipt of in-
come or represented by the power to control it, bears a 
direct legal relationship. It would be anomalous to say 
that although Mississippi may tax the obligation to pay 
appellant for his services rendered in Tennessee, see 
Fidelity & Columbia Trust Co. v. Louisville, supra; 
Farmers Loan & Trust Co. v. Minnesota, supra, still, it 
could not tax the receipt of income upon payment of 
that same obligation. We can find no basis for holding 
that taxation of the income at the domicile of the recipi-
ent is either within the purview of the rule now estab-
lished that tangibles located outside the state of the 
owner are not subject to taxation within it, or is in any 
respect so arbitrary or unreasonable as to place it out-
side the constitutional power of taxation reserved to the 
state. Maguire n . Trejry, supra; see Fidelity & Colum-
bia Trust Co. v. Louisville, supra.

The Supreme Court of Mississippi found it unneces-
sary to pass upon the validity of so much of the statute, 
added by the amendment of 1928, as exempted domestic 
corporations from the tax on income derived from activ-
ities outside the state. It said that if the amendment 
were valid, appellant could not complain; if invalid, he 
would still be subject to the tax, since the act which it 
amended, § 11, c. 132, Laws of 1924, would then remain 
in full force, and under it individuals and domestic cor-
porations are taxed alike. Knox v. Gulf, M. & N. R. Co., 
supra.
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But the Constitution, which guarantees rights and im-
munities to the citizen, likewise insures to him the privi-
lege of having those rights and immunities judicially de-
clared and protected when such judicial action is properly 
invoked. Even though the claimed constitutional protec-
tion be denied on non-federal grounds, it is the province 
of this Court to inquire whether the decision of the state 
court rests upon a fair or substantial basis. If unsubstan-
tial, constitutional obligations may not be thus avoided. 
See Ward v. Love County, 253 U. S. 17, 22; Enterprise 
Irrigation District v. Canal Co., 243 U. S. 157, 164; Fox 
River Paper Co. v. Railroad Commission, 274 U. S. 651, 
655. Upon one of the alternative assumptions made by 
the court, that the amendment is discriminatory, appel-
lant’s constitutional rights were infringed when the tax 
was levied upon him, and state officers acting under the 
amendment refrained from assessing the like tax upon his 
corporate competitors. See lowa-Des Moines National 
Bank v. Bennett, 284 U. S. 239, 246. If the Constitution 
exacts a uniform application of this tax on appellant and 
his competitors, his constitutional rights are denied as 
well by the refusal of the state court to decide the ques-
tion, as by an erroneous decision of it, see Greene v. Louis-
ville & Interurban R. Co., 244 U. S. 499, 508, 512 et seq.; 
Smith v. Cahoon, 283 U. S. 553, 564, for in either case the 
inequality complained of is left undisturbed by the state 
court whose jurisdiction to remove it was rightly invoked. 
The burden does not rest on him to test again the validity 
of the amendment by some procedure to compel his com-
petitors to pay the tax under the earlier statute. lowa- 
Des Moines Nat. Bank v. Bennett, supra, p. 247. See 
Cumberland Coal Co. v. Board of Revision, 284 U. S. 23. 
We therefore conclude that the purported non-federal 
ground put forward by the state court for its refusal to 
decide the constitutional question was unsubstantial and
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illusory, and that the appellant may invoke the jurisdic-
tion of this Court to decide the question.

The statute relieves domestic corporations from the tax 
only in so far as their income is derived from activities 
carried on outside the state. The appellant is thus com-
pelled to pay a tax from which his competitors, if domestic 
corporations, are relieved, and this, it is urged, is so plainly 
arbitrary as to infringe the equal protection clause.

But, as there is no constitutional requirement that a sys-
tem of taxation should be uniform as applied to individ-
uals and corporations, regardless of the circumstances in 
which it operates, acceptance of this contention would re-
lieve the appellant from the burden which rests on him to 
overcome the presumption of facts supporting constitu-
tionality, which attaches to all legislative acts, and would 
require us to assume that there is no state of facts rea-
sonably to be conceived which could afford a rational basis 
for distinguishing, for taxation purposes, between income 
of individuals and that of domestic corporations, derived 
from business carried on without the state. Lindsley v. 
Natural Carbonic Gas Co., 220 U. S. 61, 78-79; Rast v. 
Van Deman & Lewis Co., 240 U. S. 342, 357; O’Gorman 
& Young v. Hartford Fire Ins. Co., 282 U. S. 251, 257-258.

What the local conditions are in Mississippi and its 
neighboring states with respect to businesses like the 
present, carried on across state lines by individuals and 
corporations, does not appear. How the statutory provi-
sions now in question are related to others by which a 
permissible divergence in state policy with respect to the 
taxation of corporations and of individuals may be ef-
fected, is not shown. See General American Tank Car 
Corp. v. Day, 270 U. S. 367, 373; Interstate Busses Corp. 
v. Blodgett, 276 U. S. 245, 251 ; Farmers & Mechanics Sav-
ings Bank v. Minnesota, 232 U. S. 516, 529 et seq. We 
cannot say that investigation in these fields would not dis-
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close a basis for the legislation which would lead reason-
able men to conclude that there is just ground for the 
difference here made. The existence, unchallenged, of 
differences between the taxation of incomes of individ-
uals and of corporations in every federal revenue act since 
the adoption of the Sixteenth Amendment, demonstrates 
that there may be.

Apart from other considerations which may have led 
to the present legislation as an integral part of the state 
system of taxation of the income of corporations, one 
which affords a rational basis for the distinction made, is 
the fact that the state has adopted generally a policy of 
avoiding double taxation of the same economic interest 
in corporate income, by taxing either the income of the 
corporation or the dividends of its stockholders, but not 
both. See §§ 5033 (a), 5033 (b) (11), 5033 (b) (8). In 
the case of corporate income and dividends attributable 
to business done outside the state and received by stock-
holders of domestic corporations, the stockholders are 
taxed, and not the corporation. That was held in Frank-
lin v. Carter, 51 F. (2d) 345, to be a sufficient ground for 
upholding a statute of Oklahoma, assailed as denying the 
equal protection of the laws, which had substantially the 
same features as the present statute. See also Conner v. 
/Siaie, 82 N. H. 126, 132; 130 Atl. 357. The question pre-
sented thus differs from any raised in Quaker City Cab 
Co. v. Pennsylvania, 277 U. S. 389, and Royster Guano 
Co. v. Virginia, 253 U. S. 412. Compare White River 
Lumber Co. v. Arkansas, 279 U. S. 692.

The equal protection clause does not require the state 
to maintain a rigid rule of equal taxation, to resort to 
close distinctions, or to maintain a precise scientific uni-
formity; and possible differences in tax burdens not shown 
to be substantial or which are based on discriminations 
not shown to be arbitrary or capricious, do not fall within 
constitutional prohibitions. Ohio Oil Co. v. Conway, 281
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U. S. 146, 159; Southwestern Oil Co. v. Texas, 217 U. S. 
114, 121; Brown-Forman Co. v. Kentucky, 217 U. S. 563, 
573; State Board of Tax Commissioners v. Jackson, 283 
U. S. 527, 537.

Affirmed.

Mr . Justice  Van  Devant er  dissents from so much of 
the opinion as concerns the equal protection clause of the 
Fourteenth Amendment.

TEXAS & PACIFIC RY. CO. v. UNITED STATES.

CERTIORARI TO THE COURT OF CLAIMS.

No. 634. Argued April 14, 1932.—Decided May 16, 1932.

The amount paid to a railroad by the Government under § 209 of 
the Transportation Act to make up the minimum of operating in-
come guaranteed for the six months next following the relinquish-
ment of federal control, was neither a gift nor a subsidy, but was 
income taxable under the Sixteenth Amendment and the Revenue 
Act of 1918. Pp. 288-290.

72 Ct. Cis. 629; 52 F. (2d) 1040, affirmed.

Certiora ri , 284 U. S. 616, to review a judgment reject-
ing a claim for refund of money collected by the Govern-
ment as income tax.

Messrs. John W. Davis and Newton K. Fox, with whom 
Messrs. Adrian C. Humphreys and Chester A. Gwinn were 
on the brief, for petitioner.

The condition of the railroads at the termination of 
federal control was such that rehabilitation was necessary 
to insure an adequate transportation system. The pur-
pose of the Transportation Act, 1920, was to remedy this 
situation. United States v. Guaranty Trust Co., 280 U. S. 
478.

Congress recognized the immediate need of the rail-
roads for additional “ capital.” Without any obligation
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on the part of the Government, the Transportation Act 
was passed providing for a “ guaranty ” payment.

The “ guaranty ” payment was not income from opera-
tion of the railroad. Birmingham Trust Co. v. Atlanta, 
etc. Ry. Co., 300 Fed. 173. The payment was in fact and 
was intended by Congress as a subsidy.

Being a subsidy, the “ guaranty ” payment is not income 
within the meaning of the Sixteenth Amendment. Ed-
wards v. Cuba R. Co., 268 U. S. 628. Every economic 
advantage or receipt of money does not result in “ in-
come.” Mutuality and consideration did not remove the 
“ guaranty ” payment from the category of a subsidy or 
convert it into “ income.” Edwards v. Cuba R. Co., supra; 
United States n . Supplee-Biddle Hardware Co., 265 U. S. 
189; Bowers v. Kerbaugh-Empire Co., 271 U. S. 170. The 
provision for payment by the railroads to the Govern-
ment of any excess over the “ guaranty ” was a limitation 
or condition to eliminate carriers not in need of the sub-
sidy. It was not inserted as a money producing provision 
for the Government. It was designed primarily as an 
administrative measure to eliminate applications by car-
riers not in need of financial assistance and to save audit-
ing expenses and delay.

The nature of the “ guaranty ” payment, and not the 
manner in which it might be spent, determines whether 
it is “ income.” United States v. Merriam, 263 U. S. 
179. The “ guaranty” payment was not derived from 
capital or labor, or from both combined. It was not “ in-
come ” within the definition which this Court has adopted 
and consistently followed, Eisner v. Macomber, 252 U. S. 
189, as a limitation upon the power of Congress under 
the Sixteenth Amendment.

Assistant Attorney General Rugg, with whom Solicitor 
General Thacher, and Messrs. Joseph H. Sheppard, Brad-
ley B. Gilman, and Erwin N. Griswold were on the brief, 
for the United States.
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The purpose of § 209 was to reimburse railways like 
the petitioner’s on account of a decrease in their net rail-
way operating income because of federal control. The 
legislative history shows that it was the intention of Con-
gress to extend this aid in recognition of their financial 
necessities and to compensate for injury through federal 
control.

The payments made were taxable income just as was 
compensation paid under the Federal Control Act. The 
payments were derived because of the operation of a rail-
road and consequently come within the definition of in-
come as “ gain derived from capital, from labor, or from 
both combined.”

The payments here were not capital subsidies like those 
involved in Edwards v. Cuba R. Co., 268 U. S. 628.

The payments are not exempt from the income tax as 
“property acquired by gift.” They were based upon 
moral and contractual obligations. The United States 
received consideration for the guaranty.

Congress could hardly have contemplated that the 
amount paid should be exempt from income tax. Such 
treatment would put the railroads receiving payments 
under § 209 in a better position than the roads which had 
no such reimbursement.

Mr . Just ice  Roberts  delivered the opinion of the 
Court.

During federal control of railways that of petitioner 
was operated by the Director General under the act of 
March 21, 1918.1 Pursuant to the Transportation Act, 
1920,1 2 the Government relinquished the property March 
1, 1920; petitioner accepted the provisions of § 2093 of 
the act, and consequently received for the six months

1C. 25, 40 Stat. 451.
2 Act of February 28, 1920, c. 91, 41 Stat. 456.
8 41 Stat. 464; U. S. C., Tit. 49, § 77.
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period commencing March 1, 1920, an allowance awarded 
by the Interstate Commerce Commission to make good 
the guaranty embodied in that section. The company 
omitted this sum from taxable income returned for the 
year 1920. After audit the Commissioner of Internal 
Revenue added the amount to the petitioner’s income and 
assessed a resulting additional tax, which was paid under 
protest. Upon rejection of a claim for refund, suit was 
brought in the Court of Claims to recover the portion 
of the tax attributable to the inclusion of the guaranty 
payment, petitioner asserting that the amount received 
was a subsidy or gift and therefore not income within 
the Sixteenth Amendment of the Constitution or § 213 
of the Revenue Act of 1918.4 Recovery was denied. This 
court granted certiorari.

By the terms of § 209 of the Transportation Act rail-
road companies which, like petitioner, had made contracts 
with the Director General for annual compensation dur-
ing federal control, were guaranteed an operating income 
for the ensuing six months of not less than one-half the 
amount of such compensation. A minimum operating 
revenue was also assured to carriers not having such con-
tracts, which had been under federal control or adversely 
affected thereby. Payment was conditioned on the car-
rier’s acceptance of the provisions of the section, one of 
which was the agreement that if operating revenue for 
the period should exceed the guaranteed amount the ex-
cess should be paid into the Treasury. Petitioner signi-
fied its acceptance.

The statute in terms guarantees a “ minimum operat-
ing income ” for six months after relinquishment of fed-
eral control. The situation in which the railroads of the 
country were as a result of war-time Government opera-

4 40 Stat. 1057, 1065. “ That for the purposes of this title . . . the 
term 1 gross income ’ . . . (b) Does not include ... (3) The value 
of property acquired by gift . . .”
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tion is well described in United States v. Guaranty Trust 
Co., 280 U. S. 478, 484. During that period their expenses 
had risen and there had been no commensurate increase 
in rates. While the Government had either paid or was 
obligated to pay just compensation for their requisition, 
the amount of it was known to be insufficient for rehabili-
tation of the roads as privately owned and operated or-
ganizations. Until rates could be adjusted to meet in-
creased expenses, loans be negotiated, and operating forces 
realigned and reintegrated, the credit of the carriers must 
by some means be re-established. Thus the Government 
had a real obligation, not readily susceptible of accurate 
measurement, to assist in the restoration of normal con-
ditions. The purpose of the guaranty provision was to 
stabilize the credit position of the roads by assuring them 
a minimum operating income. They were boûnd to op-
erate their properties in order to avail themselves of the 
Government’s proffer. Under the terms of the statute no 
sum could be received save as a result of operation. If 
the fruits of the employment of a road’s capital and labor 
should fall below a fixed minimum then the Government 
agreed to make up the deficiency, and if the income were 
to exceed that minimum the carrier bound itself to pay 
the excess into the federal treasury. In the latter event 
the carrier unquestionably would have been obligated to 
pay income tax measured by actual earnings; in the for-
mer, it ought not to be in a better position than if it had 
earned the specified minimum. Clearly, then, the amount 
paid to bring the yield from operation up to the required 
minimum was as much income from operation as were 
the railroad’s receipts from fares and charges.

The sums received under the act were not subsidies or 
gifts,—that is, contributions to the capital of the rail-
roads,—and this fact distinguishes cases such as Edwards 
v, Cuba Railroad Co., 268 U. S. 628, where the payments 

144844°—32------ 19
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were conditioned upon construction work performed. 
Here they were to be measured by a deficiency in oper-
ating income, and might be used for the payment of 
dividends, of operating expenses, of capital charges, or for 
any other purpose within the corporate authority, just 
as any other operating revenue might be applied. The 
Government’s payments were not in their nature boun-
ties, but an addition to a depleted operating revenue con-
sequent upon a federal activity.

In a proper sense these payments constituted income to 
the carrier not exempt from taxation under the Sixteenth 
Amendment or the Revenue Act of 1918. The Court of 
Claims was right in denying the claim and the judgment 
must be

Affirmed.

CONTINENTAL TIE & LUMBER CO. v. UNITED 
STATES.

CERTIORARI TO THE COURT OF CLAIMS.

No. 560. Argued April 14, 1932.—Decided May 16, 1932.

1. The payments provided by § 204 of the Transportation Act to 
railroads which were not under federal control but which suffered 
deficits of operating income in that period, were intended as reim-
bursements for losses consequential on government operation of 
other railroads; they are neither subsidies nor bonuses, but are 
income within the intent of the Sixteenth Amendment and § 213 
of the Revenue Act of 1918. P. 293.

2. The right to such an award was fixed by the passage of the Trans-
portation Act, 1920; the function of the Interstate Commerce Com-
mission in ascertaining the amount is ministerial. P. 295.

3. An award under § 204 held taxable as income for 1920, although 
it was not determined by the Commission and paid until 1923, 
since the railroad kept its books upon the accrual basis and had 
data, in 1920, from which it could have made a reasonably approxi-
mate estimate in its tax return for that year, subject to future 
adjustment by amended return, claim for refund, or additional
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assessment, as the final award of the Commission might warrant. 
P. 295.

72 Ct. Cis. 595; 52 F. (2d) 1045, affirmed.

Certiora ri , 284 U. S. 615, to review the denial of a 
claim based on an alleged overpayment of income tax.

Mr. George E. H. Goodner, with whom Messrs. John G. 
Buchanan and Paul G. Rodewald were on the brief, for 
petitioner.

Payments under § 204 of the Transportation Act do not 
constitute taxable income. Eisner v. Macomber, 252 U. S. 
189; Edwards v. Cuba R. Co., 268 U. S. 628.

Section 204 placed no obligation on the railroads. The 
obligation was on the Interstate Commerce Commission 
to ascertain and certify to the Secretary of the Treasury 
the amounts to be paid and on the Secretary of the Treas-
ury to pay such amounts as were certified. If these pay-
ments had been obligations, the Government would 
doubtless have hastened settlement and payment.

This amendment discloses an intent on the part of 
Congress, not to fulfill an obligation of the Government, 
but to fix a time when its generosity should cease.

Even if taxable income, the payment was not income 
within the year 1920. The Railway Company had. no 
enforceable claim against the United States in that year. 
The events which fixed the amount payable had not all 
occurred then.

No determination of any amount payable was made by 
the Interstate Commerce Commission until 1923.

Assistant Attorney General Rugg, with whom Solicitor 
General Thacher, and Messrs. Joseph H. Sheppard, Brad-
ley B. Gilman, and Erwin N. Griswold were on the brief, 
for the United States.

The payment constituted income. The Government’s 
moral obligation, to make such reimbursement was gen-
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erally recognized. Like the similar guaranty payments 
to the trunk lines under § 209, these sums were intended 
as compensation to the carriers, and were not considered 
gratuities by Congress. To hold those amounts tax-ex-
empt would place the carrier with a low operating reve-
nue during the federal control period in a better position 
than that occupied by the stronger short line which had 
no deficit.

The payment was income for the year 1920. The pe-
titioner’s books were on the accrual basis. The obligation 
to pay the carrier became a legal liability upon the pas-
sage of the Act in 1920. The petitioner, under the prac-
tice of the Bureau of Internal Revenue, should have ac-
crued the gross amount, less estimated deductions, during 
1920, when it was requested by the Interstate Commerce 
Commission to file a report of its deficit. The fact that 
the Commission was required to calculate the exact 
amount of these deductions is not significant, since the 
liability was already certain. It was possible for short 
lines like the petitioner’s to secure payment under § 204 
during the year 1920 by filing their reports promptly. 
That the reimbursement was not certified by the Com-
mission until after 1920 was due to the tardy action of the 
petitioner.

Mr . Just ice  Roberts  delivered the opinion of the 
Court.

For the year 1920 the petitioner filed a consolidated 
income tax return for itself and the Cimarron and North-
western Railway Company and paid the tax shown as 
due. Subsequently a claim for refund was prosecuted, 
whereupon the Commissioner made a reaudit and added 
to the railway’s income some $27,000. The refund 
granted was diminished by the amount of the additional 
tax resulting from the increase in income so determined. 
The petitioner objected to this reduction and brought suit
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in the Court of Claims to recover the full amount claimed 
to be refundable. The railway company is a short-line 
carrier whose road was in possession and control of the 
United States and operated by the Director General of 
Railroads from December 28, 1917, to June 3, 1918, when 
it was relinquished, and thereafter throughout the re-
mainder of the period of federal control operated by its 
owner. Approximately $25,000 of the additional income 
determined by the Commissioner consisted of a payment 
to the railway pursuant to an award of the Interstate 
Commerce Commission under the terms of § 204 of the 
Transportation Act, 1920.1 This section provided for 
such an award and payment to a railroad which during 
any part of the period of federal control competed for 
traffic, or connected, with one under federal control, and 
sustained a deficit in operating income for that portion of 
the period during which it operated its own railroad. The 
act directed the Commission to compare the results of 
such operation with those of the test period, defined as the 
three years ending June 30, 1917; and if less favorable 
during the period of federal control than during the test 
period, to award an amount calculated as prescribed by 
the section. The Commission made an award and the 
Secretary of the Treasury paid the railway.

The petitioner asserted (1) that the sum received was 
not income within the intent of the Sixteenth Amend-
ment or § 213 of the Revenue Act of 1918; (2) that if 
income, it was not taxable for 1920, as held by the Com-
missioner, but for 1923, the year in which the amount 
was determined and paid. The Court of Claims denied 
recovery.

What we have said in Texas & Pacific Ry. Co. v. United 
States, decided this day, ante, p. 285, is determinative of 
the first contention. Section 209 of the Transportation 
Act guaranteed the payment of any deficiency below a

‘Ch. 91, 41 Stat. 456, 460.
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fixed minimum of operating income for the six months 
ensuing the termination of federal control to railroads 
which had been taken over by the United States. By 
the terms of § 204 payment was to be made to railroads 
not under federal control of a proportion of any operat-
ing deficit suffered in the period of such control. The 
underlying purpose of Congress was the same in both 
cases. Railroads falling within § 204 were principally 
short lines. They were known to have suffered serious 
losses in income due to routing arrangements and other 
administrative measures made necessary by Government 
operation of the larger railroad systems. The Transporta-
tion Act did not contemplate that the payments to be 
made pursuant to § 204 were in any sense just compensa-
tion for the taking of property. There was no room for 
such reimbursement, as the short lines were during the 
time to which the section applied in the possession and 
management of their owners. Cohgress, nevertheless, 
realized that federal operation had caused them conse-
quential losses, at least partial redress for which was 
the purpose of the section where actual deficits in income 
had resulted. For the reasons set forth in Texas & 
Pacific Ry. Co. v. United States, supra, we hold that these 
payments were not subsidies or bonuses, but were income 
within the intent of the Amendment and the statute.

The petitioner kept its accounts upon the accrual basis. 
The Government insists, and the Court of Claims held, 
that the right to payment having ripened in 1920 the tax-
payer should have returned the estimated award under 
§ 204 as income for that year. The petitioner replies that 
a determination whether it would receive any award under 
the section and, if so, the amount of it depended on so 
many contingencies that no reasonable estimate could 
have been made in 1920, and that the sum ultimately 
ascertained should be deemed income for 1923, the year of 
the award and payment.
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The Transportation Act took effect on February 28, 
1920. On June 10 the Interstate Commerce Commission 
issued general instructions governing the compilation and 
submission of data by carriers entitled to awards under 
§ 204. The petitioner correctly states that at the date of 
the Act’s adoption no railroad had a vested right in any 
amount; until the Commission made an award nothing 
could be paid, no proceeding was available to compel an 
allowance, or to determine the elements which should en-
ter into the calculation. In short, says the petitioner, the 
carrier had no rights, but was dependent solely upon the 
Commission’s exercise of an unrestrained discretion, and 
until an award was made nothing accrued. But we think 
that the function of the Commission under the act was 
ministerial, to ascertain the facts with respect to the car-
rier’s operating income by a comparison of the experience 
during the test period with that during the term of federal 
control. The right to the award was fixed by the passage 
of the Transportation Act. What remained was mere ad-
ministrative procedure to ascertain the amount to be paid. 
Petitioner’s right to payment ripened when the act be-
came law. What sum of money that right represented is, 
of course, a different matter.

The petitioner says that at the date of the passage of 
the act it was impossible to predict that any award would 
be made to the railway, and, assuming one would eventu-
ate, its amount could not be estimated, for the reason 
that the principles upon which awards were to be made 
had to be settled by the Commission and were not finally 
formulated until 1923. The Government insists that 
while adjustments or settlement of principles by the Com-
mission might vary the amount to be awarded, the peti-
tioner’s case presented problems not differing from those 
confronting many business concerns which keep accounts 
on an accrual basis and have to estimate for the tax year 
the amount to be received on transactions undoubtedly
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allocable to such year. Admitting there might be differ-
ences and discrepancies between the railway’s estimate 
and the amount awarded by the Commission, these, says 
the Government, could, as in similar cases, have been 
adjusted by an additional assessment or a claim for re-
fund after final determination of the amount due.

The case does not fall within the principle that where 
the liability is undetermined in the tax year the taxpayer 
is not called upon to accrue any sum (Lucas v. American 
Code Co., 280 U. S. 445), but presents the problem 
whether the taxpayer had in its own books and accounts 
data to which it could apply the calculations required by 
the statute and ascertain the quantum of the award with-
in reasonable limits.

The carriers kept their accounts according to standards 
prescribed by the Commission; and these necessarily were 
the source of information requisite for ascertainment of 
the results of operation in the two periods to be compared. 
In the calculation for two such brief periods allowance 
had to be made for the fact that certain operating charges 
entered in the books would not accurately reflect true in-
come. Such, for instance, were maintenance charges and 
those to reserve accounts. The enormous increase in 
labor and material costs after the expiration of the test 
period had also to be considered in comparing charges for 
costs of repairs and renewals in the two periods. Sec-
tion 204 incorporated by reference the terms of § 209 ap-
plicable to the method of treating such items, and the 
latter in turn referred to the relevant provisions of § 5 (a) 
of the standard operating contract between the Director 
General and the various railroads. As might have been 
expected, the general principles thus formulated did not 
cover in detail questions of fact, the solution of which 
required in some degree the exercise of opinion and judg-
ment. Thus difference might fairly arise as to when re-
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serve accounts ought to be closed out, as to how much of 
the sum actually expended for maintenance within a given 
time was properly allocable to that period, and how much 
to later years; at what price renewals and replacements 
should be charged in view of the rapidly mounting cost 
of material; what factor of difference should be allowed 
for the efficiency of labor in the pre-war and post-war 
periods. The petitioner points to the fact that these 
questions were raised by the railroads under § 209, that 
the Commission gave extended consideration to them, and 
that, as respects sundry of them, the applicable principles 
were not settled until 1921, 1922 and 1923. Petitioner 
might have added that the Commission, while attempting 
as far as possible to formulate general principles applica-
ble to large groups of carriers, found it necessary in addi-
tion to consider the peculiar conditions and special cir-
cumstances affecting individual carriers in order in each 
case to do justice to the carrier and to the United States.2 
But in spite of these inherent difficulties we think it was 
possible for a carrier to ascertain with reasonable accuracy 
the amount of the award to be paid by the Government. 
Subsequent to its order of June 10, 1920, the Commission 
made no amendment or alteration of the rules with re-
spect to the information to be furnished under § 204. Ob-
viously the data had to be obtained from the railway’s 
books and accounts and from entries therein all made 
prior to March 1, 1920. These accounts contained all the 
information that could ever be available touching rele-
vant expenditures. Compare United States v. Anderson, 
269 U. S. 422. The petitioner was promptly informed by 
the terms of § 209, as supplemented by the instructions 
issued by the Commission, of the method to be followed in 
allocating charges to operation during periods under in-

Maintenance Expenses under Section 209, 70 I. C. C. 115.
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quiry. It does not appear that a proper effort would not 
have obtained a result approximately in accord with what 
the Commission ultimately found.

Much is made by the petitioner of the fact that as a 
result of representations by the carriers the Commission 
from time to time during 1921, 1922 and 1923 promul-
gated rulings respecting the method of adjusting book 
charges to actual experience, and it is asserted that peti-
tioner could not in 1920 have known what these rulings 
were to be. But it is not clear that if the taxpayer had 
acted promptly an award could not have been made dur-
ing 1920, or at least the principles upon which the Com-
mission would adjust the railway’s accounts to reflect 
true income have been settled during that year suffi-
ciently to enable the railway to ascertain with reason-
able accuracy the amount of the probable award. The 
reports of the Interstate Commerce Commission show 
that it was possible for a carrier whose claim arose under 
§ 209 to obtain a final award early in 1921, prior to the 
time for preparing its income tax return.3 From the 
record it would seem that in spite of the fact that its re-
turn was not made until November, 1922, the petitioner 
made up its claim by taking maintenance charges as ap-
pearing in its books without attempt at allocation as be-
tween the limited periods in which they were entered and 
the probable useful life of the installations. Petitioner 
must have known that the entire amounts charged to 
maintenance during the respective periods would not 
be properly allowable in ascertaining true income for 
each period. The books and accounts fixed the maximum 
amount of any probable award, and if petitioner had en-
deavored to make reasonable adjustments of book figures 
it could have arrived at a figure to be accrued for the 
year 1920. Any necessary adjustment of its tax could

Norfolk Southern R. Co., 65 I. C. C. 798.
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readily have been accomplished by an amended return, 
claim for refund, or additional assessment, as the final 
award of the Commission might warrant.

For these reasons the Court of Claims correctly held 
that the amount awarded was taxable income for the 
year 1920.

Judgment affirmed.

PIEDMONT & NORTHERN RAILWAY CO. v. IN-
TERSTATE COMMERCE COMMISSION et  al .

CERTIORARI TO THE CIRCUIT COURT OF APPEALS FOR THE 
FOURTH CIRCUIT.

No. 664. Argued April 22, 25, 1932.—Decided May 16, 1932.

1. A railroad run by electricity, which carries its passengers in cars 
housing their own motors, and connects with street railway systems 
in different cities, but whose trackage, except in small part, is out-
side of the cities, on private rights of way, and whose freight cars 
are of standard types and drawn in long trains by powerful electric 
locomotives; whose business is pre-eminently interchange freight 
business, national in character and in all essential respects conducted 
like the freight business of steam railroads in the territory served,— 
is not an “ interurban electric railway ” within the meaning of 
par. 22 of § 1 of the Interstate Commerce Act. P. 306.

2. The Transportation Act, being remedial legislation, should be 
liberally interpreted; but, for the same reason, exemptions from 
its sweep should be limited to effect the remedy intended. P. 311.

51 F. (2d) 766 (D. C.), affirmed.

Certiorari , 285 U. S. 531, to review a decree of the 
District Court enjoining the railway company from con-
structing an extension without a certificate of public con-
venience and necessity from the Interstate Commerce 
Commission. The Commission brought the suit and sev-
eral railway companies were permitted to intervene on the 
same side. See also, Piedmont & Northern Ry. Co. n . 
United States, 280 U. S. 469. The appeal to the Circuit
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Argument for the Commission. 285 U.S.

Court of Appeals had not been heard when the certiorari 
was granted.

Mr. W. S. O’B. Robinson, Jr., with whom Mr. H. J. 
Haynsworth was on the brief, for petitioner.

The District Court gave no consideration to the context 
of those provisions of the Interstate Commerce Act, as 
amended by the Transportation Act, in which the term 
“ interurban electric railways ” appears. To confine its 
meaning to carriers whose operations are of purely local 
interest, as distinguished from carriers of national im-
portance, is probably in conflict with Omaha & C. B. 
Street Ry. Co. v. Interstate Commerce Comm., 230 U. S. 
324, and United States v. Village of Hubbard, 266 
U. S. 474.

The court below carried the doctrine of Texas & Pacific 
Ry. Co. v. Gulf, C. & S. F. Ry. Co., 270 U. S. 266, too far.

Mr. Nelson Thomas, with whom Mr. Daniel W. Knowl-
ton was on the brief, for the Interstate Commerce Com-
mission, respondent.

The Piedmont & Northern, whose major operations are 
identical with those of the steam roads, whose revenues 
are 94 per cent, derived from freight, whose said freight 
is mostly carload traffic, mostly interchanged with the 
steam roads and mostly moving interstate, is not rendered 
an interurban electric railway within the meaning of the 
clause, which excludes street, suburban, or interurban elec-
tric railways not operated as part of a general steam sys-
tem from Commission authority over the construction of 
new lines of railroad, merely because its motive power 
is electricity, because it operates between cities and be-
cause a very minor part of its service has characteristics 
peculiar to local electric railways.

The words “ interurban electric railway ” have no set-
tled meaning at law, and they are not defined in the Act.
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In determining whether new construction falls within 
the class excepted from Commission authority, the surest 
guide is furnished by the context and by the relation of the 
specific provisions to the railroad policy introduced by the 
Transportation Act, 1920. Compare Texas & Pac. Ry. 
Co. v. Gulf, C. & S. F. Ry. Co., 270 U. S. 266.

Under the terms of § 15a the Commission must include 
the Piedmont & Northern with the steam roads when ad-
justing rates to yield a fair return on aggregate group 
property value; and § 15a and paragraphs (18)—(22) of 
§ 1, herein involved, are among the interrelated amend-
ments added by the Transportation Act, 1920, with the 
one objective of promoting a generally effective transpor-
tation service at just and reasonable rates, and the latter 
provisions, namely, those placing restrictions upon com-
petitive and unneeded new construction, are particularly 
essential to the plan in order that the aggregate property 
value upon which rates paid by the public are to be based 
shall not be enlarged beyond the general transportation 
needs, and that the financial stability of established sys-
tems of transportation shall not be endangered.

While the fact that the electric interurbans excepted 
from the Commission’s authority under § 15a to make 
group adjustment of rates are limited to those not en-
gaged in general transportation of freight shows that 
uniformity of freight rates was regarded to be in all 
cases essential, the fact that the electric interurbans ex-
cepted from the Commission’s authority over new con-
struction and over the issuance of new securities are not 
so limited does not show that all railroads operating 
between cities with electric locomotives, whatsoever their 
character and purpose, are to be quit of the Commission’s 
authority, but merely demonstrates that Congress desired 
to leave those matters to local authority, if such railroads 
are principally designed for the usual local electric rail-
way purposes, even though to some extent intended for
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general freight transportation; to give the difference in 
language a broader scope than this would frustrate the 
plan of Congress in essential particulars and would be 
contrary to the rule that excepting clauses should be nar-
rowly construed so as not to destroy the remedial processes 
intended to be accomplished.

The “ dovetail ” relationship of the provisions com-
prising the plan of Congress for an effective and coordi-
nated general transportation system refutes the Piedmont 
& Northern’s position that it is permissible thereunder 
for it to avail itself of certain provisions, enabling it to 
become an important link with the steam roads in the 
general transportation chain, while at the same time 
refusing to submit itself to the restrictive provisions, 
essential to the good of the transportation system as a 
whole.

Mr. Sidney S. Aiderman, with whom Messrs. S. R. 
Prince, F. B. Gner, Carl H. Davis, and E. S. Jouett were 
on the brief, for the respondents other than the Inter-
state Commerce Commission.

Mr . Justi ce  Roberts  delivered the opinion of the 
Court.

In 1910 a charter was granted under the laws of North 
Carolina for Piedmont Traction Company, as a street 
railway corporation, authorized to construct street rail-
ways in and near Gastonia, with the limited powers of 
such a company. In the same year the Greenville, Spar-
tanburg and Anderson Railway Company was chartered 
under the laws of South Carolina, as a street railway cor-
poration, with power to run between fixed termini, An-
derson on the south and Spartanburg on the north. A 
syndicate was then formed which procured a charter for 
petitioner as a railroad corporation under the law of South 
Carolina, with full power of eminent domain and author-
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ity to operate by electricity or otherwise. The Piedmont 
Traction Company built certain lines in North Carolina, 
put them into operation, acquired the street railway sys-
tem of Charlotte and trackage rights over the street rail-
way system of Gastonia. The Greenville, Spartanburg 
and Anderson Railway Company acquired a line from Bel-
ton to Anderson; built one from Greenwood to Green-
ville, and afterwards on to Spartanburg; secured track-
age rights over the street railway systems in Greenville 
and Anderson and put all of them into operation in April, 
1914. The Traction Company and the Railway Company 
then conveyed their respective properties to the petitioner.

Until the close of 1926 the petitioner owned and oper-
ated two separate and disconnected lines of railway, one 
in South Carolina extending from Greenwood to Spartan-
burg, about eighty-nine miles, with a branch from Belton 
to Anderson of eleven miles, and the other in North Caro-
lina extending from Gastonia to Charlotte, about twenty- 
three miles, with a branch to Belmont, three miles.

In March, 1927, pursuant to corporate action, it pro-
ceeded to construct two extensions, one from Spartanburg, 
the then northern terminus of the South Carolina line, 
to Gastonia, the southern terminus of the North Carolina 
line, a distance of fifty-three miles; the other an extension 
from Charlotte northward to a new terminus at Winston- 
Salem, North Carolina, a distance of seventy-five miles. 
The Interstate Commerce Commission notified the com-
pany that appropriate application should be made for a 
certificate of public convenience and necessity authorizing 
these extensions and that this might be filed without 
prejudice to the petitioner’s making a claim of exemption 
as an interurban electric railway under § 1, par. 22, of the 
Interstate Commerce Act. This course was followed. 
The Commission overruled the claim of exemption and 
denied a certificate on the merits. The company brought 
suit in the United States District Court under the Urgent
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Deficiencies Act1 to set aside and annul that portion of 
the Commission’s order which denied it exemption as an 
interurban electric railway. A statutory court was con-
vened, and after hearing dismissed the suit on the merits.1 2 
Upon appeal this court held that the order of the Com-
mission, being negative in substance as well as in form, 
infringed no right of the petitioner, was beyond the scope 
of the remedy afforded by the Urgent Deficiencies Act, 
and therefore the suit should have been dismissed for want 
of jurisdiction.3

Thereafter the board of directors by resolution reaf-
firmed the intention to build both extensions and author-
ized the construction of the connecting link between Spar-
tanburg and Gastonia. The Commission, upon being ad-
vised that work had actually started, brought the present 
suit in the District Court for Western South Carolina, 
alleging that the construction was illegal, since no cer-
tificate had been obtained as required by the Transpor-
tation Act of 1920, § 402, paragraph (18).4 It sought 
an injunction pursuant to the terms of paragraph (20) 
of the section. Several interstate railroads were per-
mitted to intervene as parties in interest. (See Western 
Pacific California R. Co. n . Southern Pacific Co., 284 U. S. 
47.) The petitioner defended upon the grounds that 
the work had been undertaken within ninety days of the 
adoption of the Transportation Act and for that reason 
no certificate for the proposed extensions was required,5 * * * 
and that petitioner was within the exception to the Com-

1U. s. C., Tit. 28, § 47.
2 30 F. (2d) 421.
8 Piedmont & Northern Ry. Co. v. United States, 280 U. S. 469.
4 Ch. 91, 41 Stat. 476.
6 See § 402 (18) of the Transportation Act, 1920, 41 Stat. 477.

“After ninety days after this paragraph takes effect no carrier by
railroad subject to this Act shall undertake the extension of its line of 
railroad, &c.” The first eight words are omitted in U. S. C., Tit. 49,
§ 1 (18).
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mission’s jurisdiction over extensions and new construc-
tion, created by paragraph (22) of § 1 of the Act, as an 
interurban electric railway not operated as a part of a 
general steam railroad system of transportation. After 
a hearing on pleadings and proofs the trial court overruled 
both defenses and entered a decree enjoining the further 
work of construction until a certificate of convenience and 
necessity should be obtained. Petitioner appealed to the 
Circuit Court of Appeals for the Fourth Circuit, and we 
granted certiorari prior to hearing by that court.6

The petitioner has abandoned its first contention and 
stands only on the claimed exemption.

Section 1 of the Interstate Commerce Act, as amended 
by § 402 of the Transportation Act7 provides:

“ The authority of the commission conferred by para-
graphs (18) to (21), both inclusive, shall not extend to 
the construction or abandonment of spur, industrial, team, 
switching, or side tracks, located or to be located wholly 
within one State, or of street, suburban, or interurban 
electric railways, which are not operated as a part or parts 
of a general steam railroad system of transportation.”

Paragraphs (18) to (21) authorize the Commission to 
grant a certificate for extensions of line or constructions 
of new line, or for the abandonment of lines, forbid such 
action without such certificate, and give the Commission 
or any party in interest the right to enjoin action in dis-
regard of their provisions.

In support of the claimed exemption petitioner says its 
lines are exclusively electric, are not operated as parts of 
a general steam railroad system of transportation, were 
constructed, equipped, and are maintained and conducted 
as interurban electric railways, and that the proposed ex-
tensions would be of the same character and operated in 9

9U. S; C., Tit. 28, § 347.
TU. S. C., Tit. 49, § 1 (22).

144844°—32----- 20
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the same manner. The concession is made that the com-
pany is engaged in the general transportation of freight 
and passengers in interstate commerce, that the proposed 
extensions would be so operated in connection with the 
existing lines, and that petitioner is therefore subject to 
the Interstate Commerce Act as amended by the Trans-
portation Act, 1920, except those portions from the appli-
cation of which interurban electric railways not operated 
as a part or parts of a general steam railroad system of 
transportation are expressly excluded. In summary the 
argument is that paragraph (22) in unambiguous terms 
excepts petitioner’s road from the effect of paragraphs 
(18) to (21) of § 1, needing neither construction nor in-
terpretation in its application; but that if there be ques-
tion regarding this contention, the facts with respect to 
the railway bring it within the intent of the excepting 
clause, and, finally, that various governmental agencies 
have so classified it.

Emphasis is placed upon the aptness of the words used 
in the paragraph as descriptive of petitioner’s railway. 
Thus it is said the road is “ electric ”; is “ interurban,” 
since it extends between cities; and is “ not a part of any 
system of steam railroads.” But this literal application is 
inconclusive, for it ignores the entire phraseology em-
ployed, which is, “ street, suburban, or interurban electric 
railways” . . . The descriptive adjectives show that 
Congress had in mind a class of carriers differing essen-
tially from those long recognized as the objects of national 
concern and regulation. A few illustrations will demon-
strate the impossibility of the proposed narrow construc-
tion. It would hardly be contended that if an interstate 
steam railroad should electrify its entire system this 
would place it beyond the reach of paragraphs (18) to 
(21). Yet the road would become both electric and inter-
urban in the etymological sense of the words, and would
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not be operated as a part of a general system of steam rail-
road transportation. Should a new electric transconti-
nental system be projected, without question application 
for a certificate under those paragraphs would be required, 
though here again by mere verbal interpretation it would 
be exempt from the necessity.

We must therefore seek further to ascertain the distin-
guishing features which the legislature had in mind. No 
difficulty is encountered in defining a street or a suburban 
electric railway. These are essentially local, are funda-
mentally passenger carriers, are to an inconsiderable ex-
tent engaged in interstate carriage, and transact freight 
business only incidentally and in a small volume. The 
record indicates that prior to 1920 such street or suburban 
railways had grown in many instances so as to link dis-
tinct communities, and that in addition so-called inter-
urban lines were constructed from time to time, to serve 
the convenience of two or more cities. But the charac-
teristics of street or suburban railways persisted in these 
interurban lines. They also were chiefly devoted to pas-
senger traffic and operated single or series self-propelled 
cars. Many of them carried package freight, some also 
transported mail, and still fewer carload freight picked 
up along the line or received for local delivery from con-
necting steam railroads. It is clear that the phrase “ in-
terurban electric railway” was not, in 1920, commonly 
used to designate a carrier whose major activity was the 
transportation of interstate freight in trains of standard 
freight cars. It cannot be said, therefore, that if a rail-
way is operated by electricity and extends between cities 
paragraph (22) clearly and unequivocally exempts it from 
the Commission’s jurisdiction.

Petitioner, however, insists that examination of the facts 
with respect to its road demonstrates that it falls into the 
exempt class. The salient features to which reference is
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made are that the lines connect and tie in with the street 
railway systems in the cities and towns on the system; 
that of the main line trackage fifteen miles are operated 
jointly with street car fines; that the street railways 
in the cities were acquired so that the interurban tracks 
might be connected with them for urban terminal and 
trackage facilities; that the motive power is exclusively 
electric; that the road is not a part of any steam rail-
way system; that a lower voltage, a lighter overhead con-
struction and power supply, and a smaller substation ca-
pacity are employed than those of standard steam railroad 
electric lines; that the signal system would not be suit-
able for use on a main line steam railroad; that the loco-
motives are lighter than the standard engines used by 
steam railroads which have electrified their systems; and 
that the passenger cars are motivated by self-contained 
motor units instead of being drawn by locomotives.

These alleged distinctions lose much of their signifi-
cance when we consider other facts found by the trial 
court, without exception or assignment of error. These 
may be summarized. Only 2.9 miles of the present total 
trackage, or about 2.25 per cent, is located in city streets. 
The balance is built and operated on private right-of- 
way and goes around rather than through the cities. 
The tracks are standard gauge and of standard railroad 
construction, were, at the time they were laid, of higher 
class than those of the Southern Railway Company in 
the same territory, were intended for handling substan-
tial interchange freight traffic in connection with steam 
railroads, have the same ruling grades as the latter in 
the same territory, and are of eighty pound rail. There 
are 17 electric locomotives, ranging from 55 to 100 tons 
weight; 287 freight cars are owned, which have no elec-
tric equipment, are the same in all respects as steam 
railroad freight cars, are interchangeable with steam rail-
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roads, and are and have been regularly so exchanged. 
Foreign line freight equipment of every character flows 
freely over the road. As of December 31, 1929, the total 
investment in equipment since June, 1914, was $778,194, 
approximately 85 per cent of which represented expendi-
tures for locomotives and interchangeable freight cars 
used exclusively in the carriage of freight. The electric 
locomotives are used only for freight. The freight yards 
are of standard steam railroad construction and equip-
ment, and one of them is a joint facility with the Sea-
board and Georgia & Florida, steam railroads. While 
the locomotives are lighter than those employed on stand-
ard steam railroads, they are adequate for the petitioner’s 
traffic. By doubling, as many as 65 freight cars may be 
drawn, and trains of 40 and 50 cars are usual. Through 
and local freight trains are operated in the same man-
ner as on steam railroads.

Methods of business solicitation, membership in traffic 
organizations, and tariffs published and concurred in, are 
national in scope. The road has filed seventeen general 
individual tariffs under I. C. C. serial numbers, is a party 
as initial carrier to 184 general tariffs, and as participating 
carrier in 364 tariffs published under powers of attorney 
given to the steam railroads. These tariffs embrace the 
entire country and parts of Mexico and Canada. From 
the beginning freight revenues have been large, while 
those from passenger traffic have progressively decreased. 
The freight revenues have increased from $496,772.39 for 
the year ending June 30, 1914, to $2,317,528.77 for 1929. 
The total passenger revenues for the year ending June 30, 
1914, were $324,045.21, but were only $71,562.72 for 1929. 
For the latter year the freight revenues were 94.5 per 
cent and the passenger revenues 2.9 per cent of the total 
revenue. For 1929, 4.3 per cent of the total freight reve-
nues were from local freight, and 95.7 per cent from inter-
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line interchange freight. A comparison of interstate with 
intrastate freight shows that in 1929, 80.7 per cent was 
interstate and 19.3 per cent intrastate, the latter includ-
ing freight interchanged with steam railroad connections 
but originating and destined to points within the same 
state. There is more than one loaded car of freight each 
day on petitioner’s line for every passenger carried. The 
average interchange of carload freight with steam rail-
roads of the territory is approximately 6,000 cars per 
month.

The petitioner now has a connection at its southern ter-
minus with the Georgia & Florida, a steam railroad. See 
Atlantic Coast Line R. Co. v. United States, 284 U. S. 
288, 291. If the proposed extensions were built it would 
have a similar connection at its northern terminus with 
the Norfolk & Western. Thus it would become a con-
necting link in a new through route and effective line 
of connecting carriers which would be strongly competi-
tive with existing trunk lines, leading from Florida and 
the southeast to the northern gateways reached by the 
Norfolk & Western. If only the proposed extension to 
close the gap between Spartanburg, S. C. and Gastonia, 
N. C. should be built the same result would follow, ex-
cept that the route from Charlotte to Winston-Salem and 
the connection there with Norfolk & Western would not 
be entirely over petitioner’s own lines, but over a joint 
route on the Norfolk Southern to Norwood, and Winston- 
Salem Southbound to Winston-Salem. Petitioner’s own 
estimate contained in its application to the Commission 
is that the extensions would gain new business diverted 
from steam railroads of 82,320 cars a year, including 12,300 
cars of bridge traffic carried entirely over its lines as the 
interior connecting link in joint through routes, resulting 
in a gain of revenue of $3,890,000 for the first year. The 
estimated loss of revenue to competing carriers is con-
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siderably greater. It thus appears that petitioner’s busi-
ness is pre-eminently interchange interstate freight traffic 
of national character, in all essential respects conducted as 
is the business of the steam freight carriers in the territory 
served. The differences in construction, equipment, oper-
ation and handling are incidental merely to the use of 
electric motive power in lieu of steam. The purely local 
traffic in freight, passengers, baggage and express, is rela-
tively inconsequential.

In Texas & P. R. Co. v. Gulf, C. & S. F. Ry. Co., 270 
U. S. 266, 277-278, the court announced the guiding prin-
ciples to be followed in construing the very paragraph 
involved in the case at bar. As there indicated, the pur-
pose of the statute to develop and maintain an adequate 
railway system for the people of the United States requires 
a broader and more liberal interpretation than that to be 
drawn from mere dictionary definitions of the words em-
ployed by Congress. Accordingly, a track seven miles in 
length, proposed to be constructed to reach industries in 
territory not theretofore served by the railroad, and which 
would take away from a competitor much of the traffic 
then enjoyed, was held not to be an “ industrial track,” 
as that phrase is used in paragraph (22), although by 
strict construction it was such.

The petitioner’s railway is of such importance in inter-
state commerce and renders a service so predominantly 
devoted to the handling of interstate freight in connec-
tion with steam railroads, is in such relation to connecting 
steam carriers, and competes with steam trunk lines in 
such manner, that in view of the declared policy of the act 
we cannot hold it an “ interurban ” railway within the 
exemption of the same paragraph. The Transportation 
Act was remedial legislation and should therefore be given 
a liberal interpretation; but for the same reason exemp-
tions from its sweep should be narrowed and limited to
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effect the remedy intended. Spokane & Inland Empire 
R. Co. v. United States, 241 U. S. 344. In cases where an 
appreciation of the facts is requisite to proper classifica-
tion it is not always easy to draw the line. Instances may 
be supposed where great difficulty might be experienced 
in determining whether an electric railway line falls 
within or without the exception of paragraph (22). But 
this is not such a case. The facts clearly require a hold-
ing that petitioner’s railway is not within the true intent 
and purpose of the exclusion intended by the paragraph.

Only a word need be said with respect to the conten-
tion that governmental agencies have heretofore classi-
fied the railway as an interurban electric line. It is true 
that in connection with quite diverse administrative func-
tions the United States Labor Board, the Postmaster 
General, and the Interstate Commerce Commission have 
classified petitioner’s railway as an interurban electric 
line in distinction to steam railroads. Neither the admin-
istrative nor the statutory classification has, however, 
been uniform, and in any event is not controlling in this 
litigation.

Attention is drawn to the fact that the same phrase-
ology is used in other sections of the Interstate Com-
merce Act. But it is so used with other purposes in 
view.

We are of opinion that the District Court correctly held 
that petitioner falls within the terms of paragraphs (18) 
to (21) of § 1 of the Interstate Commerce Act, and was 
properly enjoined from proceeding with the construction 
of the proposed extensions in the absence of a certificate 
of convenience and necessity. The judgment of the Dis-
trict Court is

Affirmed

The Chief  Justi ce  took no part in the consideration 
or decision of this case.
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SOUTHERN RAILWAY CO. et  al . v . YOUNGBLOOD, 
ADMINISTRATRIX.

CERTIORARI TO THE SUPREME COURT OF SOUTH CAROLINA.

No. 788. Submitted April 28, 1932.—Decided May 16, 1932.

1. A conductor on an engine had a definite written order to enter 
on a certain passing track and there to await the passing of a train 
coming from the opposite direction on the main line, but in dis-
obedience of such order, proceeded beyond the meeting point and 
thus brought about a head-on collision, in which he was killed. 
Held, that his negligence was the proximate cause of his death, 
and the fact that, through oversight of other employees, a dupli-
cate of the same order and an oral confirmation of it were not 
delivered to him when he arrived at the meeting point, did not 
render the railroad company liable. P. 316.

2. Where, of two trains dispatched on the same track in opposite 
directions, the one ordered to wait at a meeting point ran past it 
and collided with the other, which had the right of way, held that 
failure to deliver the passing instruction to the latter before it 
reached the place of collision was not causal negligence. P. 317.

166 S. C. 140; 164 S. E. 431, reversed.

Certiorari ,*  to review the affirmance of a recovery un-
der the Federal Employers’ Liability Act.

Messrs. H. O’B. Cooper, Sidney S. Aiderman, Frank G. 
Tompkins, and S. R. Prince submitted for petitioners.

Mr. William C. Wolfe submitted for respondent.

Mr . Justi ce  Robert s delivered the opinion of the 
Court.

Respondent brought this action under the Federal Em-
ployers’ Liability Act to recover for the death of her in-
testate, a conductor in petitioners’ employ, who was killed 
in a head-on collision while riding on the engine of an

* See Table of Cases Reported in this volume.
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extra train. Petitioners operate a single track railroad 
between Charleston and Columbia, South Carolina, 
through Branchville, Orangeburg, St. Matthews, and 
Fort Motte. Trains running from Columbia to Charles-
ton are designated eastbound, and those from Charles-
ton to Columbia westbound. On the morning of the 
accident the engine of a westbound freight train became 
disabled at Fort Motte, a station nineteen miles west of 
Orangeburg. A yard engine kept at Branchville, eighteen 
miles east of Orangeburg, was ordered to go to its relief. 
This locomotive, running light, was designated as Extra 
483 West, and had a crew consisting of respondent’s in-
testate as conductor, an engineer, and a fireman. A 
freight train known as Extra 723 East was moving east-
wardly from Columbia to Charleston, and it was neces-
sary for the two to meet and pass somewhere on the line. 
The train dispatcher at Charleston sent a telegraphic or-
der to Branchville, the place of departure of Extra 483, 
and to Orangeburg, the selected passing point, as follows:

“Extra 723 East get this order and meet Extra 483 
West at Orangeburg. Engine 483 run extra Branchville 
to Andrews.”

Such an order is known as a form 31, which has to be 
signed for by the conductor when delivered to him. The 
order was transmitted and received by the operators at 
Branchville and Orangeburg as a “ three copy ” order and 
the operator at Branchville accordingly made three copies, 
one for his file and two which he delivered to respondent’s 
intestate, who signed for the same and delivered one to the 
engineer. They read it in the presence of the fireman 
before leaving Branchville. There was nothing on the 
face of the order to indicate that No. 483 would be given 
additional copies of it, or would receive any other order, at 
Orangeburg, the designated passing point. The Charles-
ton dispatcher intended that this order as transmitted to 
Orangeburg, and addressed at that point to “ Extra 723
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East and operator,” should be what is known as a “ five- 
copy” order—that is, that the operator at Orangeburg 
should make five copies, one for his file and two to be de-
livered to the conductor of each of the trains which were 
to pass at that point. Through some oversight the 
Orangeburg operator received the message as a three-copy 
order, one of which would be retained for his file and the 
other two given to the conductor of Extra 723 East. 
Thus there were no copies for delivery, as intended, to 
respondent’s intestate, the conductor of Extra 483 West, 
as there would have been had the order been received and 
understood at Orangeburg as a five-copy one.

Under the rules of the company the eastbound train, 
723, was the superior, and it was the duty of 483 to take 
the siding at Orangeburg and permit the other to pass on 
the main track. At that point the semaphore signal was 
located in front of the operator’s office about seventy-five 
yards east of the east switch of the pass track, so that the 
westbound 483 approaching Orangeburg would necessarily 
have to pass this semaphore to reach the entrance of the 
pass track, which is about three-fourths of a mile long. 
As 483 was approaching the semaphore the Charleston 
dispatcher called the Orangeburg operator and inquired 
as to its whereabouts. The operator replied that it was 
then approaching. The dispatcher told the operator to 
“ tell him to go to the west end of the pass track and 
wait on Extra 723.” Engine 483 stopped just east of the 
semaphore and blew four blasts, a signal inquiring whether 
the operator has any orders for the train. In response 
the latter dropped the semaphore, which is an indication 
to the crew that there are no further orders and that they 
are to proceed under those they then have. The intended 
verbal instructions were not given. After leaving Branch-
ville the crew of No. 483, having received no further or 
other orders with respect to passing Extra 723, were under 
a duty to follow the written orders received at Branch-
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ville, which involved passing the semaphore at Orange-
burg and going on the pass track to clear the main line 
for No. 723. Instead the train went up the main line, 
failing to enter the pass track at either the east or the west 
switch. As it approached the west switch a yard loco-
motive blew a warning blast and the engine stopped 
momentarily. The fireman then inquired of the con-
ductor and engineer whether they were not going to go in 
on the pass track, to which the conductor replied that they 
had time to reach the switch at Stilton, some two miles 
beyond. They proceeded on the main track beyond Stil-
ton, evidently missing the switch there because of a heavy 
fog. The engine collided head-on with Extra 723, killing 
respondent’s intestate and the engineer, and three of the 
crew of 723.

There was no allegation of negligence on the part of 
the engineer of 483 or any member of the crew of Extra 
723, the sole claims being with respect to the failure of 
the operator at Orangeburg to make a five-copy passing 
order and deliver two copies of it to the respondent’s intes-
tate, and the failure of the same operator to give the 
verbal instructions to respondent’s intestate to run to 
the west end of the pass track and wait for 723. A re-
quest by petitioners for a binding instruction, on the 
ground that there was no evidence of negligence on the 
part of petitioners or their employee which in whole or 
in part caused the accident, was refused. The trial court 
submitted the case to the jury and a resulting verdict 
and judgment in favor of respondent was affirmed by the 
state supreme court.

Beyond peradventure respondent’s intestate disobeyed 
a definite order which was not revoked or superseded by 
any other orders, verbal or written. By force of this 
order and the rules of the company No. 483 was bound 
to pass the semaphore at Orangeburg, run onto the pass
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track, and not leave until 723 had passed on the main 
track. Copies were found on the persons of both the con-
ductor and engineer after the collision. This crass dis-
obedience of operating orders was the sole cause of the 
intestate’s death. If the order respecting the passing of 
the trains had been made as a five-copy order the opera-
tor at Orangeburg would merely have handed the crew 
two copies in the same words as those of the order they 
then held, which then governed their conduct. If the 
operator at Orangeburg had verbally confirmed the order 
that 483 was to run to the west end of the pass track 
and wait there for 723 this verbal instruction would not 
in any wise have altered the duty of respondent’s intes-
tate under his existing written orders.

The suggestion is made that the dispatcher was negli-
gent in not communicating the passing order to the crew 
of Extra 723 at some point west of Orangeburg, so that 
they would have known they were to pass Extra 483 at 
Orangeburg. But such a procedure would not have al-
tered the running of Extra 723 in any particular. It 
would still have had the right of way over 483 to and 
through Orangeburg, and the accident occurred over three 
miles west of that point.

The case comes to this: that respondent’s intestate had 
clear and definite orders which if obeyed would have 
avoided the accident and the disobedience whereof was 
the sole efficient cause of his death. As said in Unadilla 
Valley Ry. Co. v. Caldine, 278 U. S. 139, 142:

“A failure to stop a man from doing what he knows 
that he ought not to do, hardly can be called a cause of 
his act. Caldine had a plain duty and he knew it. The 
message would only have given him another motive for 
obeying the rule that he was bound .to obey.”

The record is destitute of any evidence of negligence 
on the part of the petitioners or their servants or agents 
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which was in any degree a cause of the death of respond-
ent’s intestate, and there was nothing to submit to the 
jury.

The judgment must be reversed and the cause re-
manded for further proceedings not inconsistent with this 
opinion.

Reversed.

SOUTHERN RAILWAY CO. et  al . v . DANTZLER, 
ADMINISTRATRIX.

CERTIORARI TO THE SUPREME COURT OF SOUTH CAROLINA.

No. 787. Submitted April 28, 1932.—Decided May 16, 1932.

Decided upon the authority of the case last preceding.

166 S. C. 148; 164 S. E. 434, reversed.

Messrs. H. O’B. Cooper, Sidney S. Aiderman, Frank G. 
Tompkins, and 8. R. Prince submitted for petitioners.

Mr. William C. Wolfe submitted for respondent.

Mr . Just ice  Roberts  delivered the opinion of the 
Court.

This is a companion case to No. 788, Southern Ry. Co. 
v. Youngblood, decided this day, ante, p. 313. The re-
spondent’s intestate was the engineer of the train known 
as Extra 483 West. He had on his person after the acci-
dent his copy of the orders received at Branchville. The 
negligence claimed is practically the same as in No. 788, 
and none is alleged as against any member of the dece-
dent’s crew or that of the train with which his engine 
collided. After the accident Dantzler was taken to a 
hospital, where before his d’eath he stated to two persons 
that the accident was his fault—that he forgot his orders 
and ran past the point where he was directed to pass the 
other train.
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For the reasons given in the opinion in No. 788 the 
judgment must be reversed and the cause remanded for 
further proceedings not inconsistent with this opinion.

Reversed.

WOOLFORD REALTY CO., INC. v. ROSE, COL-
LECTOR OF INTERNAL REVENUE.

CERTIORARI TO THE CIRCUIT COURT OF APPEALS FOR THE 
FIFTH CIRCUIT.

No. 582. Argued April 19, 20, 1932.—Decided May 16, 1932.

1. The general principle underlying the income tax statutes ever since 
the adoption of the Sixteenth Amendment has been the computa-
tion of gains and losses on the basis of an annual accounting for the 
transactions of the year. P. 326.

2. A taxpayer who seeks an allowance for losses suffered in an earlier 
year, must be able to point to a specific provision of the statute 
permitting the deduction, and must bring himself within its terms. 
Id.

3. The popular or received import of words furnishes the general rule 
for the interpretation of public laws. P. 327.

4. A construction that would engender mischief should be avoided. 
P. 329.

5. Section 206 (b) of the Revenue Act of 1926, permitted any tax-
payer who sustained a net loss in one year to deduct it in comput-
ing his net income for the next year and, if it exceeded that net 
income (computed without such deduction), to deduct the excess 
in computing the net income for the next succeeding (“ third ”) 
year. By other provisions of the same Act, § 240 (a) and (b) 
affiliated corporations could make consolidated returns of net in-
come upon the basis of which the tax was to be computed as a 
unit and then be assessed to the respective corporations in such 
proportions as they might agree upon or, if they did not agree, then 
on the basis of the net income properly assignable to each. Held:

(1) Where one of two corporations which became affiliated in 
1927 had no net income that year, its net losses for 1925 and 1926 
were not deductible in their consolidated return of net income for 
1927. P. 326.

(2) Each of the corporations joined in a consolidated return is 
none the less a taxpayer. The deduction of net loss is not per-
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mitted by § 206 (b) except from the net income of the corporation 
suffering the loss; and if there would be no net income for the 
current year though the earlier loss were to be excluded, there is 
nothing from which a deduction can be made. Id.

53 F. (2d) 821, affirmed. •

Certi orar i, 284 U. S. 615, to review the affirmance of a 
judgment, 44 F. (2d) 856, sustaining a demurrer to the 
petition in an action to recover money paid as income 
taxes.

Mr. Wm. A. Sutherland, with whom Mr. Joseph B. 
Brennan was on the brief, for petitioner.

Each separate corporation remains the “ taxpayer.” 
But the income of the affiliated corporations is consoli-
dated and the tax is computed on this consolidated net 
income as though it were the income of a single 
corporation.

It is immaterial, so far as‘the practical result is con-
cerned, whether the gross incomes are added together 
and all the deductions then added together and sub-
tracted, or whether the net income of each separate cor-
poration is computed by taking the gross income of each 
corporation and subtracting from it the deductions of that 
particular corporation and then combining the plus and 
minus figures thus obtained.

The only difficulty with the second view is that it re-
quires the concept of “ net income ” as a minus quantity; 
but that difficulty is apparent only. “ Net income ” 
under the Act has the meaning defined by the Act, § 232. 
It is not “ commercial net income.”

Whichever of the two methods above suggested for the 
computation of consolidated net income is considered as 
required by Art. 635 of Regulations 69, the Treasury 
Department admits that none of the deductions under 
§ 234 (a) is limited to the gross income of the particular 
corporation on whose account the deduction arose, but 
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that each of them is deductible in full in computing the 
statutory “net income” of the consolidated group, re-
gardless of whether they would be deductible in comput-
ing commercial income or not.

The deduction allowable under § 206 is allowable in 
computing consolidated net income upon exactly the same 
terms and to the same extent as the deductions under 
§ 234 and is not limited by the amount of the income of 
the corporation previously sustaining the “ net loss.”

There is no provision in § 206 (b) to limit the deduction 
in the “ third year ”; and there is no provision for carry-
ing the “ net loss ” forward farther against the net income 
of the particular corporation sustaining the “ net loss ”; 
and there is no possibility of any double deduction.

The Government’s argument is unsound because it fails 
to take into consideration the limitations placed upon the 
carrying forward of net losses of an individual corporation 
by its consolidation with other corporations, which in 
effect are given the benefit of a loss in a consolidated re-
turn. Section 206 (b) does not as a matter of fact pro-
vide that only such portion of the “ net loss ” as shall be 
necessary to eliminate the net income computed without 
the benefit of the “net loss” shall be deducted in the 
second year. It provides that the “net loss” shall be 
deducted in computing net income for the second year, 
but it goes ahead and provides that where a full benefit 
is not received from the loss because of the smallness of 
the taxpayer’s income in the second year it may be carried 
forward to the third year.

It would be very fanciful to say that the deduction 
allowed by § 206 (b) to a “ taxpayer ” is personal to a 
particular corporation, but that the deductions allowed by 
§ 234 (a) to a “ corporation subject to the tax imposed 
by § 230 ” are not personal to the particular corporation. 
Under the clear general terms of § § 232, 234, 206 and 240, 

144844°— 32------ 21
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and Art. 635 of Regulations 69, there is absolutely no basis 
for treating the deduction allowed by § 206 (b) differently 
from the deductions allowed by § 234 (a) in computing 
consolidated net income.

That the deduction here claimed is not inappropriate 
to the general scheme of the income tax act is conclu-
sively shown by regulations under the Revenue Act of 
1928.

Equitable considerations impose no greater restriction 
upon the deduction of “net losses” in consolidated re-
turns than in the return of a single corporation into which 
another corporation has been merged.

Losses currently realized are not limited by the Com-
missioner in consolidated returns because in substance 
suffered in other years or prior to affiliation.

Results under the consolidated returns section and the 
regulations thereunder, as under other provisions of the 
revenue acts, are to be determined by language of the 
statute and regulations and not by considerations of 
“ equity.”

Petitioner does not contend that a “ net loss ” can be 
deducted in computing a “ net loss.” A “ net loss ” from 
a preceding year is not among the deductions provided in 
§ 206. But this has no bearing upon the question as to 
whether it can be deducted in computing “ net income ” 
so as to give a minus figure to go into consolidated “ net 
income.” “ Net income,” when a minus quantity, is not 
in any sense under the statute synonymous with “net 
loss.”

Of course if the proper method of computing “ consoli-
dated net income ” is to take the aggregate of the gross 
income minus the aggregate of the deductions, a “net 
loss ” is not used to produce a minus quantity for any 
purpose, and therefore no one would even suggest that 
a “ net loss ” is being used in the computation of a “ net 
loss.”
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Mr. Whitney North Seymour, with whom Solicitor Gen-
eral Thacher, Assistant Attorney General Youngquist, and 
Messrs. Sewall Key, John H. McEvers, and Wilbur H. 
Friedman were on the brief, for respondent.

Normal mode of computation for income-tax purposes 
is on the basis of an annual accounting of the business 
transactions during the taxable year. Burnet v. Sanford 
& Brooks Co., 282 U. S. 359.

The privilege granted by § 206 (b), being in the nature 
of an exemption from the regular scheme, should not be 
extended by implication. Deduction of net losses of 
earlier years is limited to elimination of “ the net income 
of the taxpayer . . . computed without such deduc-
tion ” ; and if “ the taxpayer ” has no net income com-
puted without such deduction, these net losses may not 
be availed of in that taxable year, but must be carried 
forward to the next succeeding year.

Petitioner contends that the “net income ” referred to 
in § 206 may be a minus quantity and that therefore the 
deduction may be taken even though “ the taxpayer’s ” 
deductions under § 234 are in excess of the gross income. 
Congress could not have intended a meaning so repugnant 
to the common understanding of the word “ income.”

It is well settled that the affiliated group may not take 
a deduction in the consolidated return which is not avail-
able to the particular member corporations. First Nat. 
Bank v. United States, 283 U. S. 142; Swift & Co. v. 
United States, 38 F. (2d) 365; Commissioner v. Ginsburg 
Co., 54 F. (2d) 238; Art. 635, Treas. Reg. 69. Corpora-
tions filing a consolidated return for a given taxable year 
may take advantage of net losses sustained by a member 
of the group before affiliation only to the extent that the 
member has net income for that year.

We find no inconsistency between this position and 
the fact, urged by petitioner, that all the deductions un-
der § 234 may be taken upon the consolidated return 



324 OCTOBER TERM, 1931.

Opinion of the Court. 286 U.S.

regardless of whether the particular corporations had net 
income.

There is nothing to countenance the view that the affili-
ated group becomes “ the taxpayer ” within § 206. The 
effect of the filing of the consolidated return is merely to 
make the group a ||x-computing unit. The group does 
not itself become the taxable unit. The tax is assessed 
“ upon the respective affiliated corporations.” It is well 
settled that the members of the group remain the “ tax-
payers.”

A basic reason for the enactment of § 240 was to pre-
vent tax evasion. Sen. Rep. No. 617, 65th Cong., 3d 
Sess., p. 9; Handy & Harman v. Burnet, 284 U. S. 136. 
The affiliation provisions were obviously not designed to 
permit tax evasion by the purchase and sale of tax losses.

The primary purpose of the consolidated return pro-
vision was to require taxes to be levied according to the 
true net income resulting from a single business enter-
prise, even though it was conducted by means of more 
than one corporation. Handy & Harman v. Burnet, 284 
U. S. 136.

By leave of Court, briefs of amici curiae were filed as 
follows: By Messrs. Louis Titus and Henry M. Ward; 
by Messrs. Frederick L. Pearce and George M. Morris; 
by Messrs. Robert N. Miller and John G. Buchanan; by 
Messrs. Alfred S. Weill, Hugh Satterlee, and Albert S. 
Lisenby; by Mr. Rollin Browne; and by Messrs. Kingman 
Brewster, James 8. Y. Ivins, Percy W. Phillips, 0. R. 
Folsom-J ones, and Richard B. Barker. •

Mr . Justice  Cardozo  delivered the opinion of the Court.

Petitioner and Piedmont Savings Company are separate 
corporations organized in Georgia. They became affiliated 
in 1927 when the petitioner became the owner of 96% of 
the Piedmont stock. In March, 1928, the two corporations



WOOLFORD REALTY CO. v. ROSE. 325

319 Opinion of the Court.

filed a consolidated income tax return for 1927 under § 240 
of the Revenue Act of 1926. Revenue Act of 1926, c. 27, 
44 Stat. 9, 46. During 1927, the petitioner had a net tax-
able income of $36,587.62, and Piedmont had suffered dur-
ing the same year a net loss of $453.80. Before its affilia-
tion with the petitioner, it had suffered other and greater 
losses. Its net loss in 1925 was $43,478.25 and in 1926 
$410.82, a total for the two years of $43,889.07. In the 
assessment of the tax for 1927, the commissioner deducted 
from the petitioner’s net income for that year the loss of 
$453.80 suffered by its affiliated corporation in the course 
of the same year. The consolidated net taxable income 
as thus adjusted was $36,133.82, on which a tax of 
$5,026.22 was assessed and paid. On the other hand, the 
commissioner refused to deduct the Piedmont losses suf-
fered in 1925 and 1926 before the year of affiliation. The 
deductions, if allowed, would have wiped out the tax. A 
refund having been refused, the petitioner brought this 
suit against the Collector to recover the moneys paid. 
The District Court sustained a demurrer to the petition, 
44 F. (2d) 856, and the Court of Appeals affirmed. 53 
F. (2d) 821. The case is here on certiorari.

Section 240 (a) of the Revenue Act of 1926 provides 
that “ corporations which are affiliated within the mean-
ing of this section may, for any taxable year, make sepa-
rate returns or, under regulations prescribed by the Com-
missioner with the approval of the Secretary, make a con-
solidated return of net income for the purpose of this title, 
in which case the taxes thereunder shall be computed and 
determined upon the basis of such return.”

Section 240 (b) provides that “ in any case in which a 
tax is assessed upon the basis of a consolidated return, the 
total tax shall be computed in the first instance as a 
unit and shall then be assessed upon the respective affil-
iated corporations in such proportions as may be agreed 
upon among them, or, in the absence of any such agree-
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ment, then on the basis of the net income properly assign-
able to each. . . .”

The general principle underlying the income tax statutes 
ever since the adoption of the Sixteenth Amendment has 
been the computation of gains and losses on the basis of 
an annual accounting for the transactions of the yea^. 
Burnet v. Sanford & Brooks Co., 282 U. S. 359, 363. A 
taxpayer who seeks an allowance for losses suffered in an 
earlier year, must be able to point to a specific provision 
of the statute permitting the deduction, and must bring 
himself within its terms. Unless he can do this, the op-
erations of the current year must be the measure of his 
burden.

The only section of the revenue act that made allow-
ance in 1927 for the losses of earlier years was § 206 (b), 
upon which this controversy hinges. Its provisions are 
as follows:

“ If, for any taxable year, it appears upon the produc-
tion of evidence satisfactory to the commissioner that any 
taxpayer has sustained a net loss, the amount thereof 
shall be allowed as a deduction in computing the net in-
come of the taxpayer for the succeeding taxable year 
(hereinafter in this section called ‘second year’), and if 
such net loss is in excess of such net income (computed 
without such deduction), the amount of such excess shall 
be allowed as a deduction in computing the net income 
for the next succeeding taxable year (hereinafter in this 
section called ‘ third year ’); the deduction in all cases to 
be made under regulations prescribed by the commissioner 
with the approval of the Secretary.”

Under that section of the statute, the losses suffered 
by the Piedmont Company in 1925 might have been de-
ducted from its net income in 1926, and might thereafter, 
if not extinguished, have been deducted to the extent 
of the excess from its net income in 1927, the year in 
which its shares were acquired by the petitioner. But
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the Piedmont Company did not have any net income in 
1927. Its operations for that year resulted in a loss. 
There was therefore nothing from which earlier losses 
could be deducted, for the net income without any such 
deductions was still a minus quantity. The tax for the 
year was nothing, and the losses of other years could not 
serve to make it less. The petitioner would have us hold 
that the minus quantities for all the years should be 
added together, and the total turned over by the com-
pany suffering the loss as an allowance to be made to 
the company realizing the gain. In that view of the stat-
ute, a net loss for a taxable year becomes for the purpose 
of determining the burdens of affiliated corporations, 
though not for any other, the equivalent of a net income, 
and deductions which the statute has said shall be made 
only from net income, may, none the less, by some process 
of legerdemain, be subtracted from the loss.

There are two fundamental objections to this method 
of computation. In the first place, an interpretation of 
net income by which it is also a net loss involves the read-
ing of the words of the statute in a strained and un-
natural sense. The metamorphosis is too great to be 
viewed without a shock. Certainly the average man suf-
fering a net loss from the operations of his business would 
learn with surprise that within the meaning of the Con-
gress the amount of his net loss was also the amount of 
his net income. “ The popular or received import of 
words furnishes the general rule for the interpretation of 
public laws.” Maillard v. Lawrence, 16 How. 251, 261; 
Old Colony R. Co. v. Commissioner, 284 U. S. 552, 560. 
In the second place, the statute has given notice to the 
taxpayer that the aggregate of minus quantities is not to 
be turned over as a credit to an affiliated company, but is 
to be used in another way. If the loss for the first year is 
more than the income for the second, the excess is to be 
carried over to a third year, and deducted from the net
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income, if any, returnable for that year, at which time the 
process of carrying over is to end. Cf. report of Senate 
Committee in charge of the revenue act of 1924, Senate 
Report No. 398, 68th Congress, 1st Session, p. 20. Ob-
viously, the direction to apply the excess against the in-
come of a later year is inconsistent with a purpose to allow 
it to an affiliated company as an immediate deduction 
from income of the current year. Adherence to the one 
practice excludes adherence to the other. Cf. Treasury 
Regulations 69 promulgated under the act of 1926, Arts. 
634, 635, 1622. The fact is not to be ignored that each 
of two or more corporations joining (under § 240) in a 
consolidated return is none the less a taxpayer. Commis-
sioner v. Ginsburg Co., 54 F. (2d) 238, 239. By the ex-
press terms of the statute (§ 240 b) the tax when com-
puted is to be assessed, in the absence of agreement to 
the contrary, upon the respective affiliated corporations 
11 on the basis of the net income properly assignable to 
each.” “ The term ‘taxpayer ’ means any person subject 
to a tax imposed by this Act.” Revenue Act of 1922, 
§ 2a (9). A corporation does not cease to be such a per-
son by affiliating with another.

The petitioner insists that a construction of § 206 (b), 
excluding the allowance of past losses except as a set-off 
against the income of the company sustaining them, is 
inconsistent with the accepted construction of § 234 of 
the same act whereby the deductions there enumerated 
are made from the net income exhibited by the consoli-
dated return without reference to their origin in the 
business of one company or another. Section 234 pro-
vides that in^computing the net income of corporations 
subject to a tax there shall be allowed as deductions “(1) 
All the ordinary and necessary expenses paid or incurred 
during the taxable year in carrying on any trade or busi-
ness .... (2) All interest paid or accrued within the 
taxable year on its indebtedness . . . ; (3) Taxes paid
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or accrued within the taxable year . . . .; (4) Losses sus-
tained during the taxable year and not compensated for 
by insurance or otherwise. . . . ; (5) Debts ascertained 
to be worthless and charged off within the taxable year.” 
The points of difference between the allowances under 
§ 206 (b) upon the one hand and those under § 234 upon 
the other are important and obvious. The deductions al-
lowable under § 234 represent expenses paid or accrued 
or losses suffered during the same taxable year covered 
by the return. They are thus included in the net income 
according to the fundamental concept of such income re-
flected in the statute, instead of falling within an excep-
tion which, irrespective of its precise extension, is a 
departure from the general scheme. Even more decisive 
is the consideration that there is nothing in § 234 pro-
hibiting the allowance by one unit of its current losses 
and expenses as a deduction for the benefit of the affili-
ated group, nor any statement that the use to be made 
of them shall follow other lines. On the other hand, 
§ 206 (b) provides, as we have seen, that the excess of 
loss remaining over the current net income of the tax-
payer who has suffered it shall be carried over into the 
next year and if need be into a third, and thereafter dis-
regarded. Subtle arguments have been addressed to us 
in support of the contention that the loss of one affili-
ated company suffered in earlier years may be allocated 
to the other without infraction of the rule that the loss 
shall be carried forward. They are not lacking in plausi-
bility, but we cannot hold that they comport with the di-
rections of the statute “ if we take words in their plain 
popular meaning as they should be taken here.” United 
States v. Kirby Lumber Co., 284 U. S. 1, 3.

Doubt, if there can be any, is not likely to survive a 
consideration of the mischiefs certain to be engendered 
by any other ruling. A different ruling would mean that 
a prosperous corporation could buy the shares of one that
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had suffered heavy losses and wipe out thereby its own 
liability for taxes. The mind rebels against the notion 
that Congress in permitting a consolidated return was 
willing to foster an opportunity for juggling so facile and 
so obvious. Submission to such mischiefs would be neces-
sary if the statute were so plain in permitting the deduc-
tion as to leave no room for choice between that construc-
tion and another. Expediency may tip the scales when 
arguments are nicely balanced. True, of course, it is that 
in a system of taxation so intricate and vast as ours there 
are many other loopholes unsuspected by the framers of 
the statute, many other devices whereby burdens can be 
lowered. This is no reason, however, for augmenting 
them needlessly by the addition of another. The peti-
tioner was prosperous in 1927, and so far as the record 
shows for many years before. Piedmont was unfortunate 
in 1927, and unfortunate in the years preceding. The 
petitioner, affiliating in 1927, has been allowed the loss 
suffered by Piedmont through the business of that year 
as a permissible deduction from the consolidated balance. 
What it claims is a right to deduct the losses that were 
suffered in earlier years when the companies were sepa-
rate. To such an attempt the reaction of an impartial 
mind is little short of instinctive that the deduction is 
unreasonable and cannot have been intended by the 
framers of the statute. Analysis of the sections shows 
that there is no gap between what they wrote and what 
in reason they must have meant.

The petitioner refers us to the Revenue Act of 1928 (45 
Stat. 791, 835) and to Treasury Regulations adopted 
thereunder as supporting its position. These provisions 
were adopted after the liability for the tax of 1927 had 
accrued, and they can have little bearing upon the mean-
ing to be given to statutes then in force. The Revenue 
Act of 1928 (§ 141b) protects against unfair evasions in
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the making of consolidated returns by increasing the dis-
cretionary power of the Commissioner in prescribing regu-
lations. “The Commissioner, with the approval of the 
Secretary, shall prescribe such regulations as he may deem 
necessary in order that the tax liability of an affiliated 
group of corporations making a consolidated return and 
of each corporation in the group, both during and after 
the period of affiliation, may be determined, computed, 
assessed, collected, and adjusted in such manner as clearly 
to reflect the income and to prevent avoidance of tax lia-
bility.” Under the authority so conferred the Commis- 
sioner has adopted the following regulation (Treasury 
Regulations 75, art. 41), applicable only to the taxable 
year 1929, and to taxable years thereafter:

“A net loss sustained by a corporation prior to the date 
upon which its income is included in the consolidated re-
turn of an affiliated group (including any net loss sus-
tained prior to the taxable year 1929) shall be allowed 
as a deduction in computing the consolidated net income 
of such group in the same manner, to the same extent, and 
upon the same conditions as if the consolidated income 
were the income of such corporation; but in no case in 
which the affiliated status is created after January 1,1929, 
will any such net loss be allowed as a deduction in excess 
of the cost or the aggregate basis of the stock of such cor-
poration owned by the members of the group.”

The provision in this regulation limiting the deductions 
to the cost or value of the stock will make it profitless 
hereafter to purchase stock for the purpose of gaining the 
benefit of deductions in excess of what is paid.

In holding that the Piedmont losses of 1925 and 1926 
were properly excluded from the consolidated return, we 
are in accord with the preponderance of authority in the 
other federal courts. Swift & Co. v. United States, 38 F. 
(2d) 365; Sweets Co. v. Commissioner, 40 F. (2d) 436;
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Commissioner v. Ginsburg Co., 54 F. (2d) 238. Only one 
decision has been cited to us as favoring a different view. 
National Slag Co. v. Commissioner, 47 F. (2d) 846.

The judgment is
Affirmed.

PLANTERS COTTON OIL CO., INC., et  al . v . HOP-
KINS, COLLECTOR OF INTERNAL REVENUE.

CERTIORARI TO THE CIRCUIT COURT OF APPEALS FOR THE 
FIFTH CIRCUIT.

No. 672. Argued April 20, 1932.—Decided May 16, 1932.

The owner of substantially all of the stock of two joint stock associa-
tions caused their assets to be transferred to three corporations 
which he formed for carrying on the business and of which he 
owned substantially all the shares. Held that in a consolidated in-
come tax return of all the companies net losses suffered by the joint 
stock associations during the year preceding the affiliation were not 
deductible. Woolford Realty Co. v. Rose, ante, p. 319. P. 333.

53 F. (2d) 825, affirmed.

Certiorari , 285 U. S. 533, to review the affirmance of 
a judgment, 47 F. (2d) 659, dismissing the petition in 
an action to recover an alleged overpayment of income 
taxes.

Messrs. J. M. Burford and Wm. A. Sutherland, with 
whom Messrs. Joe A. Worsham and J. L. Gammon were 
on the brief, for petitioners.

Mr. Whitney North Seymour, with whom Solicitor Gen-
eral Thacher, Assistant Attorney General Youngquist, and 
Messrs. Sewdll Key, Norman D. Keller, and Wm. H. 
Riley, Jr., were on the brief, for respondent.

Messrs. Frederick H. Wood, Hoyt A. Moore, and A. 
James Slater, by leave of Court, filed a brief as amici 
curiae.
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Mr . Justice  Cardozo  delivered the opinion of the 
Court.

Three corporations, Planters Cotton Oil Co., Inc., 
Waxahachie, Planters Cotton Oil Co., Inc., Ennis, and 
Farmers Gins, Inc., were organized under the laws of 
Texas in August and September, 1924. Two joint stock 
associations, Planters Cotton Oil Company, Waxahachie, 
and Planters Cotton Oil Company, Ennis, which had been 
organized in earlier years, retained their separate exist-
ence. One man, H. N. Chapman, was the owner of 98% 
of the shares of the unincorporated associations. He 
caused the assets of those associations, or substantially 
all of them, to be transferred to the newly organized cor-
porations, and received in return substantially all the 
shares of stock.

For the fiscal year ending June 30, 1925, the three 
corporations and the two joint stock associations filed a 
consolidated income tax return wherein the corporations, 
which had earned a net income of $147,636.25, claimed a 
deduction of $78,399.25 for loss suffered by the associa-
tions during the year preceding the affiliation*.  The de-
duction was disallowed, and suit was brought by the 
corporation and the associations for the refund of the 
tax to the extent of the overpayment claimed. The 
District Court dismissed the petition, 47 F. (2d) 659; the 
Court of Appeals affirmed, 53 F. (2d) 825; and by 
certiorari the case is here.

The controversy is ruled by our judgment in Woolford 
Realty Co. v. Rose, ante, p. 319, unless the fact that in 
this case one shareholder, Chapman, was the owner of sub-
stantially all the shares of the five affiliated companies 
supplies an essential element of difference. We think it 
does not. Chapman was free, if he desired, to continue to 
do business in an unincorporated form. Preferring the 
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privileges of corporate organization, he brought into be-
ing- three corporations and did business through them. 
These corporations are not identical with the unincorpo-
rated associations to whose principal assets they have suc-
ceeded, and the losses of the associations suffered in an 
earlier year are not the losses of the corporations that 
came into existence afterwards.

The judgment is
Affirmed.

MICHIGAN v. MICHIGAN TRUST CO., RECEIVER.

CERTIORARI TO THE CIRCUIT COURT OF APPEALS FOR THE 
SIXTH CIRCUIT.

No. 598. Argued April 19, 1932.—Decided May 16, 1932.

1. The annual tax laid by § 4 of Act No. 233, Pub. Acts of Mich., 
1923, upon every local corporation “ for the privilege of exercising 
its franchise and of transacting its business within this State,” has 
been held by the state supreme court to be a tax on the privilege 
to do business, not merely on the doing of it, and to be applicable 
where the business is being conducted by a receiver, appointed for 
the purpose of continuing it. Held:

(1) The decision must be followed in a federal court receivership 
as a binding construction of the local law. P. 342.

(2) A decision upholding the tax as applied to a receiver is 
necessarily a construction of the statute, although the statute does 
not mention receivers and its application to them was guided by 
general principles as to the effect of a receivership. P. 343.

(3) The tax should be paid by the receiver as it accrues, as part 
of the expense of administration; and where this was deferred until 
the receivership developed from a merely protective into a winding 
up process, the accumulated taxes must be paid in preference to the 
claims of creditors. P. 344.

2. Receiverships for conservation should be watched with a jealous 
eye, to avoid inequitable results. P. 345.

3. United States v. Whitridge, 231 U. S. 144, distinguished. P. 346.
52 F. (2d) 842, reversed.
District Court, affirmed.
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Certiorari , 284 U. S. 616, to review the reversal of an 
order requiring the receiver of a corporation to pay ac-
crued corporate franchise taxes before the claims of credi-
tors. The order was made on petition of the State.

Mr. Edward A. Bilitzke, Assistant Attorney General of 
Michigan, with whom Mr. Paul W. Voorhies, Attorney 
General, was on the brief, for petitioner.

The court below erred in holding that the receiver did 
not exercise any of the franchises of the corporation, and 
that the receiver may perform, under the direction of 
the court, any act which might be performed by any other 
citizen in total disregard of the corporate capacity and 
without any reliance upon its franchises. Union Steam 
Pump Sales Co. v. State, 216 Mich. 261; Thompson, 
Corps., 2d ed., Vol. 3, § 2864; Mather’s Sons Co. Case, 52 
N. J. Eq. 608; Providence Engineering Corp. v. Downey 
Shipbuilding Corp., 8 F. (2d) 304; Central Trust Co. v. 
New York, 110 N. Y. 250; New York Terminal Co. v. 
Gaus, 204 N. Y. 512; In re U. S. Car Co., 60 N. J. Eq. 514; 
Armstrong v. Emmerson, 300 Ill. 54; Bright v. Arkansas, 
249 Fed. 950; Liberty Trust Co. v. Gilliland, 279 Fed. 432; 
People v. Hopkins, 18 F. (2d) 731; In re Malko Milling 
& L. Co., 32 F. (2d) 825; Collector v. Street Ry. Co., 234 
Mass. 340.

The ruling of the Supreme Court of Michigan should 
be followed by federal courts.

Whether or not the tax is payable by a receiver depends 
upon the nature of the tax, which can only be determined 
by a construction of the particular statute.

Under § 65, Jud. Code, the federal receiver was required 
“ to manage and operate ” the property “ according to 
the requirements of the valid laws of the State in which 
such property shall be situated, in the same manner that 
the owner or possessor thereof would be bound to do if in 
possession thereof.”
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The court below was in error in holding that the limi-
tation upon the power of a receiver to transact only cor-
porate business arises solely by reason of the implied con-
tract between the stockholders and the corporation, and 
not from any dependence by the court upon the grant 
of the powers enumerated in the charter. Safford v. 
People, 85 Ill. 559; Louisville, N. A. & C. R. Co. v. Cauble, 
46 Ind. 281; N. Y. Terminal Co. v. Gaus, 204 N. Y. 516.

The court below erred in making a distinction between 
a public utility corporation and a private corporation, 
indicating that in the case of a public utility corporation 
a receiver would be liable for the corporation privilege 
tax. Mather’s Sons Co. Case, 52 N. J. Eq. 607; Provi-
dence Engineering Corp. n . Downey Shipbuilding Corp. 
8 F. (2d) 305; In re Detroit Properties Corp., 254 Mich. 
524; 4 Thompson, Corps., (3d ed.), 765; 1 Clark, Re-
ceivers, 959; Liberty Trust Co. v. Gilliland, 279 Fed. 432; 
People v. Hopkins, 18 F. (2d) 731; In re Malko Milling 
& L. Co., 32 F. (2d) 825.

The taxes are payable even though the receiver did not 
exercise any of the corporate franchises. The tax is “ im-
posed upon a corporation organized ” under the laws of 
Michigan, regardless of whether the corporation does any 
business within the State. Cf. State v. Bradley, 207 Ala. 
677.

Mr. Benjamin P. Merrick for respondent.
The decision below was not based upon an interpreta-

tion of the act. The language, which omits all reference 
to corporate receivers, is clear and unambiguous, leaving 
no room for interpretation. The receiver may be said to 
,be “ casus omissus.”

The undeniable conflict between the court below and 
the Michigan supreme court was solely upon the funda-
mental question of law: Does the receiver of a corporation,
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in operating the business thereof, exercise its franchises? 
In basing its decision upon an affirmative answer to this 
question, the state court manifestly took a position upon 
several questions of law not at all local in character. In 
determining what the correct applicable principles are, 
this Court, by its own decisions, is free (as was the court 
below) to exercise independent judgment. Swift v. Tyson, 
16 Pet. 1; Olcott v. Fond du Lac Co., 16 Wall. 678; Bur-
gess v. Seligman, 107 U. S. 20; Baltimore etc. R. Co. v. 
Baugh, 149 U. S. 368; Kuhn v. Fairmont Co., 215 U. S. 
349; Black White Co. v. Brown & Yellow Co., 276 
U. S. 518; Salem Trust Co. v. Mfrs. Finance Co., 264 U. S. 
182.

Had the State instituted suit upon its claim against 
respondent in a state court, the case would have been re-
movable to the District Court under Jud. Code, § 33. 
Barnette v. Wells Fargo Bank, 270 U. S. 438.

The Michigan supreme court, despite the statute per-
mitting suits against federal receivers without previous 
leave of court (Jud. Code, § 66), has declined to sustain 
an injunction restraining a federal court receiver of a 
telephone company from raising its rates. Rogers v. Chip-
pewa Circuit Judge, 135 Mich. 79.

The same court has twice held that a federal court re-
ceiver of a railroad is not subject to action for recovery 
of penalties under statutes of the State. Robinson n . 
Harmon, 157 Mich. 272; People v. Blair, 183 Mich. 130.

The court below chose to rest its decision upon a prin-
ciple of general applicability announced by this Court in 
United States v. Whitridge, 231 U. S. 144, 149; Pease v. 
Peck, 18 How. 595; Carroll County v. Smith, 111 U. S. 556.

Whether a receiver, by operating the business, uses 
the corporate franchises, was recognized not only by the 
court below but also by the state court, as the proper 
criterion of tax liability.

144844°—32----- 22
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The theory that the functional powers of a mercantile 
corporation are separable from the general franchise by 
which it exists, is unsound. Its powers of action, as a 
corporation, can no more be detached from the body and 
passed to another than can the physical powers or civil 
capacity of a natural person. And merely because the 
corporate functional powers, or the tangible business fruits 
thereof, may be subjected to specific taxation, it by no 
means follows that those powers are indispensable to one 
who, like the receiver of a mercantile corporation, suc-
ceeds to the operation of the business.

We submit that those powers which, together, consti-
tute the functional capacity of a mercantile corporation 
are not, in any accurate sense, franchises at all. They 
are not intrinsically unique; they become peculiar only 
when conferred upon the corporation as accessory at-
tributes without which it could not function as a living 
organism; and they are indispensable only to the corpora-
tion as such. Slee v. Broom, 19 Johns. (N. Y.) 456, 473- 
474; Warner v. Beers, 23 Wend. (N.Y.) 103, 145; Thomp-
son v. Waters, 25 Mich. 214, 223-224; Methodist Church 
v. Clark, 41 Mich. 730, 736.

The appointment of the receiver did not divest the 
corporation of its franchises, nor did they ipso facto 
lapse. Boston Glass Mfg. Co. v. Langdon, 24 Pick. 49; 
In re G. H. Hammond Co., 246 Mich. 179, 182.

In view of Cady N. Knit Goods Mfg. Co., 48 Mich. 133 
and Jacobs v. E. Bement’s Sons, 161 Mich. 415, it is clear 
that a receiver of a Michigan corporation appointed in 
dissolution proceedings and vested by statute with power 
to conduct the business can not be said to derive any 
of these powers from the corporate franchises, for they 
are gone.

The legal capacity of the respondent to act at all is 
obviously derived from its own corporate organization as 
a trust company. Every power it possessed in its ca-
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pacity as receiver it derived, not from the Worden Grocer 
Company or the corporate franchises thereof, but from the 
appointing court. It took over and managed the prop-
erty not by sufferance of the corporate owner thereof, 
but by authority and as an officer of the court.

The court below was gound in holding United States v. 
Whitridge, 231 U. S. 144, to be controlling in principle. 
Flint v. Stone Tracy Co., 220 U. S. 107.

Other decisions in principle support the exemption of 
the respondent, as receiver, from a purely implied tax 
liability. United States v. Wigglesworth, 2 Story 369; 
Eidman v. Martinez, 184 U. S. 578; Gould v. Gould, 245 
U. S. 151; Crooks n . Harrelson, 282 U. S. 55; Smietanka 
v. First Trust & Savings Bank, 257 U. S. 602; Reinecke v. 
Gardner, 277 U. S. 239.

Mr . Justice  Cardozo  delivered the opinion of the Court.

A petition by the People of the State of Michigan that 
a receiver appointed by a federal court be directed to pay 
out of the moneys in his hands corporate franchise taxes 
due or claimed to be due to the People of the State was 
granted by the District Court, and denied by the 
Court of Appeals. 52 F. (2d) 842. The case is here on 
certiorari.

At the suit of a simple contract creditor, a receiver of 
the property of the Worden Grocer Company, a Michi-
gan corporation, engaged in business at its domicile, was 
appointed by a Federal District Court in Michigan on 
February 9, 1926. The bill of complaint alleged that the 
defendant was solvent, and that if its business was han-
dled by a receiver free from interference by its creditors, 
it would be able to pay its debts in full and would have 
a surplus available for preferred and common stockhold-
ers. On the same day the directors of the defendant 
adopted a resolution consenting to the receivership; and 
an answer admitting the allegations of the bill of com-
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plaint and consenting to the relief prayed for was filed 
forthwith. Thereupon, and still on the same day, the 
court made an order appointing the Michigan Trust Com-
pany receiver of the defendant and of all its assets with 
authority “ to carry on the business now carried on by 
the Worden Grocer Company, and to operate and man-
age its property and business in such manner as will, in 
the judgment of said Receiver, produce the most satis-
factory results.” To that end authority was granted “ to 
pay the current and unpaid payrolls of said defendant; 
to incur such obligations and indebtedness, . . . the same 
to be prior to the present unsecured obligation ” of the 
defendant, . . . “ as to the Receiver may seem necessary 
for continuance of the business,” and in particular “ to 
pay all taxes and assessments levied upon the property 
and assets of said company,” as well as all rentals accrued 
or to accrue thereafter.

The receiver so appointed carried on the business thus 
committed to its charge. It continued to do this till De-
cember 30, 1929, when the court made an order confirm-
ing a sale of all the mercantile assets, as a result of which 
sale there was paid to the common creditors a dividend of 
25%. Cash and unsold real estate are still in the re-
ceiver’s custody.

In February, 1930, the People of the State filed in the 
District Court a petition that the receiver be directed to 
pay the corporate taxes or privilege fees for the years 
1925 to 1929 inclusive, amounting in the aggregate to 
$10,988.36. The liability of the receiver in respect of 
such fees or taxes is the subject of this controversy. The 
District Court held that they were charges upon the as-
sets prior to the claims of creditors in that they were ex-
penses necessarily incurred by the receiver in fulfilling 
the duty to operate the business. The Court of Appeals 
held that they were liabilities due to the People of the 
State, but liabilities not to be discharged until the claims
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of all other creditors as well as the expense of the receiver-
ship had been satisfied in full.

By a statute of Michigan enacted in 1923 (Act No. 
233, Public Acts 1923, § 4), “ every corporation organized 
or doing business under the laws of this state, excepting 
those hereinafter expressly exempted therefrom, shall, 
at the time of filing its annual report with the secretary of 
state of this state, as required by Section 7 hereof, for 
the privilege of exercising its franchise and of transacting 
its business within this state, pay to the secretary of state, 
an annual fee of two and one-half mills upon each dollar 
of its paid-up capital and surplus, but such privilege fee 
shall in no case be less than ten dollars nor more than 
fifty thousand dollars.”

There were amendments of the statute in 1927 and 
1929 (Act No. 140, Public Acts 1927; Act No. 175, Public 
Acts 1929), but their significance in relation to this con-
troversy is not important enough to make it necessary to 
quote them.

The tax is laid upon the corporation “ for the privilege 
of exercising its franchise and of transacting its business 
within this state.” Whether a corporation does exercise 
its franchise or transact its business within the meaning 
of a statute so framed when it does business through a 
receiver is a subject on which much subtle argument has 
been expended by state and federal courts. Distinctions 
have been drawn between receivers appointed to carry on 
the business of a corporation with a view to the continu-
ance of its corporate life, and receivers appointed in aid 
of the dissolution of the corporation or the liquidation of 
its business. See e. g., Collector of Taxes v. Railway, 234 
Mass. 336; 125 N. E. 614; Ohio v. Harris, 229 Fed. 892, 
901. Other distinctions have been drawn between taxes 
on a franchise to exist as a corporation and a franchise 
for transacting business, or, as many of the cases put it, 
between a franchise to “ be ” and a franchise to “ do.”
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See e. g., Cobbs & Mitchell v. Tax Appeal Board, 252 
Mich. 478, 481; 233 N. W. 386. Even where the tax is 
on a franchise to “ do,” there is wide diversity of judg-
ment. The wording of some statutes has been read by 
some courts as importing the doing of business in the 
usual course by agents and officers appointed in the usual 
way. United States v. Whitridge, 231 U. S. 144, 149. 
Wording only slightly different has been thought by other 
courts to include the operations of a business conducted 
by receivers. Central Trust Co. v. N. Y. C. & N. R. Co., 
110 N. Y. 250; 18 N. E. 92; N. Y. Terminal Co. v. Gaus, 
204 N. Y. 512; 98 N. E. 11; Re U. S. Car Co., 60 N. J. Eq. 
514; 43 Atl. 673; Armstrong v. Emmerson, 300 Ill. 54; 
132 N. E. 768; People v. Hopkins, 18 F. (2d) 731. Other 
wording not unlike has been held to import the imposi-
tion of a burden on the mere privilege to “ do,” though no 
business was in fact transacted by the directors or by any 
one (Zn re G. H. Hammond Co., 246 Mich. 179; 224 N. W. 
655; New York v. Jersawit, 263 U. S. 493, 495), a con-
struction whereby the tax on the privilege to do becomes 
closely assimilated, in respect of domestic corporations, to 
one on the privilege to be. In re G. H. Hammond Co., 
supra.

We are not required to choose from these diversities 
the construction that would appeal to us as the most con-
sonant with reason if choice were wholly free. Choice, as 
it happens, is not free, for our task is to ascertain the 
meaning of a Michigan statute, and as to that the courts 
of the State, if they have spoken, pronounce the final 
word. The decision of the Supreme Court of Michigan 
in Re Detroit Properties Corporation, 254 Mich. 523; 236 
N. W. 850, is a controlling adjudication as to the meaning 
and application of the privilege fee exacted of Michigan 
corporations. The court held that the tax was imposed 
upon the privilege to “ do ”; that this privilege existed 
though nothing was ever done; that the order appointing
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a receiver to continue the business did not divest the 
privilege; that the only effect of such an order was to 
nominate the person who was to exercise the “ powers 
belonging to the corporation by legislative grant; ” and 
hence that within the meaning of the statute the corpora-
tion retained a “ privilege of exercising its franchise and 
of transacting its business,” for which a tax was due. 
Cf. Central Trust Co. v. N. Y. C. & N. R. Co., supra; Ohio 
v. Harris, supra; People v. Hopkins, supra; In re G. H. 
Hammond Co., supra. The significance of this decision is 
not avoided by the suggestion that the court in determin-
ing the application of the tax was guided by general 
principles as to the effect of a receivership, and not by any 
provision expressly covering receiverships in the body of 
the statute. This does not detract from the quality of 
the judgment as an expression of the local law. Problems 
of statutory construction do not arise unless the meaning 
of a statute is obscure or uncertain in its relation to a set 
of facts, and obscurities or uncertainties thus arising are 
not susceptible of settlement unless the words of the 
statute are read in a setting of common law implications, 
a background of common law doctrine, giving meaning 
and perspective to a vague and imperfect outline. Ward 
v. Erie R. Co., 230 N. Y. 230, 234; 129 N. E. 886; Murray 
v. Chicago & N. W. Ry. Co., 62 Fed. 24, 31; United States 
v. Wong Kim Ark, 169 U. S. 649, 654; Rice v. Railroad 
Co., 1 Black 358, 374, 375. The Supreme Court of Michi-
gan in deciding the Detroit Properties case had to make 
answer to the question whether the legislature of the State 
in imposing a tax upon the privilege of exercising a fran-
chise intended to reach a situation where the business of 
the corporation was conducted through the arm of a 
receiver. The tax, if there was any, could have no origin 
independent of the provisions of the statute, and any 
decision upholding or annulling it is one involving ines-
capably a construction of the statute. Cf. New York n .
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Jersawit, 263 U. S. 493, 495; Mason v. United States, 260 
U. S. 545, 555, 556; Quong Ham Wah Co. n . Industrial 
Comm., 255 U. S. 445, 448; Poe n . Seaborn, 282 U. S. 
101, 110.

We hold, therefore, in submission to the local law, that 
the corporation, the Worden Grocer Company, was still 
subject to the tax though it was in the hands of a receiver. 
The decision of the court below apparently concedes as 
much, but maintains that the tax must be paid by the 
corporation and not by the receiver, with the result that 
the State is subordinated to all the other creditors. We 
find no warrant for the discrimination either in the pro-
visions of any statute or in any principle of equity govern-
ing the distribution of a fund in the hands of a receiver. 
On the contrary, statute and doctrine point the other way.

Viewing the receivership in its true light as one, not to 
wind up the corporation, but to foster the assets, we think 
the annual taxes accruing while the receiver was in charge 
must be deemed expenses of administration and there-
fore charges to be satisfied in preference to the claims of 
general creditors. They are so treated in the order by 
which the receiver was appointed. By the order the 
receiver is directed in continuing the business to pay taxes 
and rentals and any other expenses necessary to enable the 
business to go on, and to give such payments priority over 
other debts and obligations. These privilege fees were 
charges of the nature there described. Taxes owing to 
the Government, whether due at the beginning of a re-
ceivership or subsequently accruing, are the price that 
business has to pay for protection and security. Coy N. 
Title Guarantee & Trust Co., 220 Fed. 90, 92. The privi-
lege fees, being taxes, were expenses of administration 
within the very terms of the order, but in addition they 
were taxes of such a kind that the corporation by failing 
to pay them became subject, if the State so elected, to a 
forfeiture of its franchise. Act No. 172, Public Acts
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1923, § 7; cf. Turner v. Western Hydro-Electric Co., 241 
Mich. 6; 216 N. W. 476. The receiver was under a duty 
to pay them when they accrued, and having failed to ful-
fill that duty then, it should be compelled to pay them 
now. The decisions as to this are persuasive and uniform. 
Coy v. Title Guarantee Trust Co., supra; Bright v. 
Arkansas, 249 Fed. 950; McFarland v. Hurley, 286 Fed. 
365; People v. Hopkins, 18 F. (2d) 731, 733; cf. In re 
Tyler, 149 U. S. 164, 182.

If the receivership were to be viewed as equivalent to 
one for the liquidation of the business, the result would 
not be different, and this for the reason, without consid-
ering any other, that it was not such a receivership when 
the suit was instituted. It was then, as we have pointed 
out, a receivership for the conservation of the assets of 
a corporation believed to be completely solvent. If it 
ever lost its original quality and became a winding up 
receivership, the change was not earlier than the sale of 
the mercantile assets in the latter part of 1929. Claims 
of the State for taxes then accrued, instead of being 
postponed to those of other creditors, are entitled to a 
preference by the provisions of the local law. Sections 
15315 and 15362, Compiled Laws of Michigan.

This court has had occasion to point out the abuses 
that can arise from friendly receiverships forestalling the 
normal process of administration in bankruptcy and en-
abling a tottering business to continue while creditors are 
held at bay, Harkin v. Brundage, 276 U. S. 36, 52, 54; cf. 
Kingsport Press v. Brief English Systems, 54 F. (2d) 497, 
499, 500. Receiverships for conservation have at times 
a legitimate function, but they are to be watched with 
jealous eyes lest their function be perverted. For four 
years the business of this corporation was carried on in 
Michigan by a chancery receiver in the hope that wind-
ing up and dissolution would thereby be averted. There 
should be no shift of the theory of the suit in these, its 
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expiring moments. To protect through a receiver the 
enjoyment of the corporate privilege and then to use the 
appointment as a barrier to the collection of the tax that 
should accompany enjoyment would be an injustice to 
the State and a reproach to equity.

A word in conclusion should be said as to United States 
v. Whitridge, supra. The court held in that case that a 
corporation operating through a receiver is not subject 
to a federal tax imposed as an excise on the actual doing 
of business and to be measured by its fruits. The tax in 
controversy is a State tax, and is laid not on the doing of 
business, but on the mere privilege to do it. The State 
decision as to its meaning would control in case of con-
flict, but conflict there is none.

The decree of the Circuit Court of Appeals should be 
reversed and that of the District Court affirmed.

Reversed.

Mr . Justi ce  Mc Reynolds  is of opinion that the decree 
of the Circuit Court of Appeals should be affirmed.

ST. LOUIS SOUTHWESTERN RAILWAY CO. v. 
SIMPSON, ADMINISTRATRIX.

CERTIORARI TO THE SUPREME COURT OF ARKANSAS.

No. 674. Argued April 25, 1932.—Decided May 16, 1932.

A locomotive engineer moved his train from a siding to the main 
line in neglect of an order to wait for the passing of another train. 
His conductor, in the caboose at the other end of his train, had 
his attention called to the possible danger, but deferred applying 
the air brakes while he consulted his own orders to make sure 
whether the order to wait had been countermanded. Almost im-
mediately came a collision in which the engineer was killed. Held:

1. The casualty was attributable to the engineer’s negligence 
P. 350.
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2. The inaction of the conductor, if it amounted to negligence, 
was not such as to evoke the doctrine of last clear chance, since (1) 
it was not reckless indifference to a duty to counteract a peril 
perceived and understood, and (2) it was substantially concurrent 
with the engineer’s negligence. P. 350.

184 Ark. 633 ; 43 S. W. (2d) 251, reversed.

Certiora ri , 285 U. S. 531, to review the affirmance of a 
recovery from the railway company under the Federal 
Employers’ Liability Act.

Mr. Harold R. Small, with whom Mr. A. L. Adams was 
on the brief, for petitioner.

There could be no recovery even though there was also a 
failure of some other employee to perform his duty. Great 
Northern Ry. Co. v. Wiles, 240 U. S. 444; Frese v. Chicago, 
B. & Q. R. Co., 263 U. S. 1; Davis v. Kennedy, 266 U. S. 
147;FudA:m R. Co. v. Sigmon, 267 U. S. 577; Unadilla 
Valley R. Co. v. Caldine, 278 U. S. 139; Virginian R. Co. 
v. Linkous, 230 Fed. 88; Blunt v. Pennsylvania R. Co., 
9 F. (2d) 395; Unadilla Valley R. Co. v. Dibble, 31 F. 
(2d) 239; Southern Ry. Co. v. Hylton, 37 F. (2d) 843, 
cert, den., 281 U. S. 745; Bradley v. N. W. Pac. R. Co., 
44 F. (2d) 683; Paster v. Pennsylvania R. Co., 43 F. (2d) 
908.

Leading cases decided by the highest state courts are 
to the same effect. Gillis v. New York, N. H. & H. R. Co., 
113 N. E. 212; Davis v. Payne, 216 Pac. 195; Washington, 
B. de A. E. Ry. Co. v. Cook, 125 Atl. 172; Hudson v. Nor-
folk & W. Ry. Co., 146 S. E. 525, cert, den., 279 U. S. 
866; Roberts, Federal Liabilities of Carriers, 2d ed., vol. 
II, § 874, p. 1709; Atlantic Coast Line R. Co. v. Davis, 
279 U. S. 34, 39.

That the last chance doctrine may be applicable the 
other servant must have actual knowledge of the peril. 
Wheelock v. Clay, 13 F. (2d) 972. Furthermore, that 
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doctrine could not apply here, because the engineer’s 
violation of his order continued as a proximate cause of 
the collision up to the moment of the collision. St. Louis 
& S. F. Ry. Co. v. Schumacher, 152 U. S. 77; Kansas City 
S. R. Co. v. Ellzey, 275 U. S. 236; Wheelock v. Clay, supra. 
Distinguishing: Missouri Pacific R. Co. v. Skipper, 174 
Ark. 1083.

Mr. Frank Pace for respondent.
In no one of the cases relied on by petitioner was the 

issue of discovered peril, or the doctrine of last clear 
chance, in any way involved. In each the contention of 
the party seeking recovery was that the injury was-caused 
by the concurrent and contemporary negligence of the 
party injured and certain other servants of the railroad 
company, and recovery was sought under the doctrine of 
comparative negligence.

The doctrine of last clear chance, or discovered peril, 
applies in every case where the defendant discovers the 
negligence of the plaintiff and the peril thereby created, 
in time, by the exercise of reasonable care after discover-
ing such peril, to avoid the injury, but fails to use the 
means available to him to prevent the injury. Inland 
& Seaboard Coasting Co. v. Tolson, 139 U. S. 551; Grand 
Trunk Ry. Co. v. Ives, 144 U. S. 408; Chunn v. City & 
Sub. Ry., 207 U. S. 302.

The conduct of the conductor brings this case within 
the doctrine of last clear chance, as defined in Kansas City 
Sou. Ry. Co. v. Ellzey, 275 U. S. 236, 241.

Mr . Justice  Cardozo  delivered the opinion of the 
Court.

The administratrix of the estate of Simpson, an em-
ployee of the petitioner, brought this action under the 
Federal Employers’ Liability Act (Act of April 22, 1908,
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c. 149, § 1, 35 Stat. 65; U. S. Code, Title 45, § 51) to re-
cover damages for his death. She had a verdict in her 
favor in the Circuit Court of Prairie County, Arkansas, 
and the Supreme Court of the State affirmed. 184 Ark. 
633; 43 S. W. (2d) 251. The case is here on certiorari. ,

Simpson was the engineer of No. 775, an extra train 
engaged in interstate commerce. Before leaving Pine 
Bluff, Arkansas, he received a written train order, No. 
104, notifying him to proceed south to the cross-over at 
McNeil, Arkansas, and there wait upon a siding until 
another train, No. 18, going north, had arrived and passed. 
On arriving at McNeil, Simpson took his train, consisting 
of 43 freight cars, upon the siding at the cross-over, but 
did not wait there. He had received at McNeil another 
order (train order No. 132) notifying him that another 
train (second 18) was to meet him farther south at 
Stamps. The conjecture is offered that he confused train 
No. 18 with second No. 18, though there is no dispute 
that to a railroad employee the description was entirely 
intelligible, trains of the same number being designated 
as first, second, third and so forth. At all events, Simp-
son instead of waiting at the siding moved out upon the 
main track. About a mile away there was a head-on 
collision between his train and No. 18, in which he and 
others were killed.

The respondent admits, as she admitted on the trial, 
that the engineer was negligent and rests her right to re-
cover upon what is characterized as the doctrine of “ the 
last clear chance.” To bring that doctrine into play she 
relies upon these facts: At the end of the long train of 43 
freight cars was a caboose in which the conductor and two 
brakemen rode. The brakemen say that as the train left 
the siding, they remembered the first order and asked the 
conductor whether any new ones contradicting it had 
come into his hands. Not hearing of any, they called out
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to apply the air brakes, and one of them offered to do so 
himself. This the conductor forbade, and said to bring 
him the written orders which were in the cupola of the 
caboose, so that he might read them again. This was 
done at once. While the orders were in the conductor’s 
hands and he was reading them again, the collision oc-
curred.

The facts so summarized are insufficient to relieve the 
engineer from the sole responsibility for the casualty that 
resulted in his death. What was said by this court in 
Davis v. Kennedy, 266 U. S. 147, might have been written 
of this case. “ It was the personal duty of the engineer 
positively to ascertain whether the other train had passed. 
His duty was primary as he had physical control of No. 
4, and was managing its course. It seems to us a per-
version of the statute to allow his representative to re-
cover for an injury due to his failure to act on the ground 
that possibly it might have been prevented if those in 
secondary relation to the movement had done more.” See 
also Unadilla Ry. Co. v. Cdldine, 278 U. S. 139; Frese v. 
Chicago, B. & Q. R. Co., 263 U. S. 1, 3; Great Northern 
Ry. Co. v. Wiles, 240 U. S. 444, 448.

We do not need to inquire whether a different conclu-
sion would follow if the conductor in the caboose had dis-
covered that the engineer had gone upon the main track 
through a misunderstanding of a later order, and dis-
covering this, had failed after a substantial interval of 
time to give warning of a peril that he could have easily 
averted. Nothing of the kind appears. There is an ab-
sence of the essential factors that wake into life the doc-
trine of the last clear chance. In the first place, the con-
ductor did not know any more than Simpson did that an 
order had been violated. He was distrustful of his mem-
ory, and was looking at the written orders at the moment 
of the collision. Negligent he may have been, but not



ST. LOUIS S. W. RY. v. SIMPSON. 351

346 Opinion of the Court.

recklessly indifferent to a duty to counteract a peril per-
ceived and understood. Woloszynowski v. N. Y. C. R. 
Co., 254 N. Y. 206; 172 N. E. 471; Inland & Seaboard 
Coasting Co. v. Tolson, 139 U. S. 551, 558. In the sec-
ond place, the negligence of the engineer and the negli-
gence of the conductor were substantially concurrent. 
The negligence of the engineer was a continuing one (St. 
Louis Ac San Antonio Ry. Co. v. Schumacher, 152 U. S. 
77, 81), for he was under a duty from the moment that 
he went out on the main track to return to a place of 
safety. The negligence of the conductor in failing to 
give warning was not separated by any considerable in-
terval from the consequences to be averted, nor is there 
any satisfactory proof that warning, if given, would have 
been effective to avert them. The transaction from start 
to finish must have been a matter of seconds only. In 
the brief for the respondent nice calculations are sub-
mitted in an attempt to prove that if the conductor had 
applied the brakes at once, his train could have been 
stopped at a point that would have separated it by a 
space of approximately half a mile from train No. 18 
rushing on from the south, and that if all this had hap-
pened, the engineer of No. 18 might have noticed the 
stationary train in time to stop his own and thus prevent 
collision. Calculations so nice are unavailing to prove 
anything except the unity of the whole transaction. The 
several acts of negligence were too closely welded to-
gether in time as well as in quality to be viewed as in-
dependent. Kansas City Southern Ry. v. Ellzey, 275 U. 
S. 236, 241.

The judgment should be reversed and the cause re-
manded for further proceedings not inconsistent with this 
opinion.

Reversed.
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CONTINENTAL BAKING CO. et  al . v . WOODRING, 
GOVERNOR, et  al .

APPEAL FROM THE DISTRICT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF KANSAS.

No. 677. Argued April 25, 1932.—Decided May 23, 1932.

1. The use of public highways by private intrastate and interstate 
carriers of goods by motor may be conditioned by the State upon 
the carrier’s obtaining a license, complying with reasonable regula-
tions, paying a reasonable license fee and a tax, for expenses of 
highway administration and maintenance and reconstruction of the 
highways covered by the license, and upon the filing of an insurance 
policy as security against injuries from the carrier’s negligent opera-
tions to persons and property other than the passengers and prop-
erty he carries. P. 365.

2. In the exercise of its right to demand compensation for the special 
highway facilities it has provided, and of its power to regulate the 
use of its highways in the interest of the public safety, a State may 
properly treat motor vehicles as a special class, because of the 
special damage to the highways and special dangers to the public 
attending their operation. Id.

3. The Kansas Motor Vehicle Act taxes motor carriers on a basis of 
gross ton miles for the use of state highways, but exempts (a) those 
operating wholly within a city or village and (b) private motor 
carriers operating “ within a radius of twenty-five miles beyond the 
corporate limits of such city, or any village.” In the latter aspect 
it is construed as confined to carriers having an established place 
of business or base of operations within a city or village and exempt-
ing them as to their truck movements there and within the extended 
zone, but as subjecting them to the tax on mileage outside of the 
zone. Held that the exemption is not so uncertain as to render the 
tax void. P. 366.

4. The Kansas Motor Vehicle Act, the provisions of which apply in 
part to both common and private carriers using the state highways, 
but which makes a clear distinction between the two classes, in 
that the former, but not the latter, are required to obtain certificates 
of public convenience and necessity and are subject to rate-regula-
tion, vests authority in a commission to “ regulate and supervise 
accounts, schedules, service and method of operation,” “to pre-
scribe a uniform system and classification of accounts,” to require



CONTINENTAL BAKING CO. v. WOODRING. 353

352 Syllabus.

the filing of reports, etc., and generally to u supervise and regulate ” 
all the carriers to which it applies “ in all matters affecting the 
relationship ” between such carriers and “ the traveling and ship-
ping public.” Hdd:

(1) Apprehension that the commission may, under this authority, 
invade the constitutional rights of private carriers by regulations 
lawful only in respect of common carriers, is not ground for in-
junction in the absence of any action or threat of action on its 
part. Smith v. Cahoon, 283 U. S. 553, distinguished. P. 367.

(2) The provisions as to records, reports and accounts may, in 
the case of private carriers, be assumed to relate to the determina-
tion of the amount of gross ton mileage tax to which such carriers 
are properly liable. Id.

(3) The general grant of authority over both private and public 
carriers in all matters affecting their relationship with the traveling 
and shipping public, should be taken distributively. Id.

5. The declaration of this statute that all powers of the Kansas Public 
Service Commission over common carriers are thereby made ap-
plicable “ to all such motor carriers,” applies to public and not to 
private carriers. P. 369.

6. The duty of the commission under the Act to insist that motor 
vehicles shall be maintained in a safe and sanitary condition, to 
prescribe qualifications of operators as to age and hours of service, 
and to require the reporting of accidents, has manifest reference 
to considerations of safety. Id.

7. A state law regulating motor carriers and taxing them on a mileage 
basis is not offensive to the equal protection clause of the Four-
teenth Amendment because it does not extend to those who operate 
wholly within a city or village and who are subject to the regula-
tions of the municipality. P. 369.

8. It is also permissible classification to extend such exemption to 
private carriers, having headquarters or base of operations within 
the municipality, in respect of the movements of their delivery 
trucks within a zone surrounding the municipality, because of the 
slight use by such carriers of the state highways outside of the 
municipality, and because of the practical difficulty, and the cost, 
of keeping track of the mileage of the trucks for the purpose of 
assessing a mileage tax. P. 370.

9. Fixing the width of the zone in which the state Motor Vehicle Act 
shall not operate in such cases, at 25 miles beyond the municipality, 
was not arbitrary but a valid exercise of legislative discretion. 
Id.

144844°—32----- 23
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10. The provision in the Kansas Motor Vehicle Act that it shall not 
apply to “ the transportation of livestock and farm products to 
market by the owner thereof or supplies for his own use in his 
own motor vehicle,” is likewise based on permissible classification. 
Smith n . Cahoon, 283 U. S. 553, distinguished. Pp. 371-373.

11. The legislature in making its classification was entitled to consider 
frequency and character of use and to adapt its regulations to the 
classes of operations which by reason of their habitual and con-
stant use of the highways brought about the conditions making 
regulation imperative and created the necessity for the imposition 
of a tax for maintenance and reconstruction. P. 373.

12. The public interest in the transportation of children to and from 
school justifies exemption of that form of transportation from the 
statute. Id.

55 F. (2d) 347, affirmed.

Appeal  from a decree of the District Court of three 
judges which dismissed the bill in a suit to restrain en-
forcement of the Motor Vehicle Act of Kansas.

Messrs. Charles R. Wilke and John C. Grover, sub-
mitted for appellants.

The Act discriminates against appellants and other car-
riers in the following particulars:

Motor vehicles that operate wholly within a city or vil-
lage are exempt from the tax, from the regulations of the 
Public Service Commission, and from the provisions as 
to license and insurance. These exemptions do not apply 
to appellants’ trucks from plants outside the State, or 
not located in a city or village in the State, while operat-
ing in the same city or village.

Any non-exempted truck passing through a number of 
cities and villages, is taxed on mileage therein and the 
tax does not go to maintain the roads in such cities or 
villages. Yet the only constitutional justification for such 
a tax is as compensation for the use of the highways.

More motor vehicles operate in the cities and villages 
than operate on the state highways. To exempt this 
majority from license, regulation and compulsory in-
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surance, where regulation is most important, is a dis-
crimination against vehicles and their operators in regions 
where such requirements are less necessary.

The 25-mile limitation can not be justified on the basis 
of the cost of administration. It does not eliminate a 
small user should he get over the 25-mile limit, yet it 
permits the extensive user to operate within many hun-
dred square miles without payment of the tax. The 
exemption from the requirement of insurance and from 
other provisions of motor safety regulation is a discrimi-
nation, and unconstitutional for the reasons set forth in 
the Cahoon case, 283 U. S. 553.

The purpose of this Act, as stated by the court in this 
and the Louis case, 53 F. (2d) 473, is to provide a tax 
for the use of the highways as additional compensation 
to the State over the present gasoline and other taxes. 
The cities and villages take care of their own roads and 
streets. Outside of the cities and villages the State must 
tax everyone uniformly and not arbitrarily for the use 
of the highways. To exempt one mile outside would 
be unfair and arbitrary. So of five, ten, fifteen, twenty- 
five or one hundred miles. If the tax is not to be dis-
criminatory or arbitrary, the vicinity near the cities 
should be taxed as much as the outlying districts. The 
reason given by the court below, that the city or village 
itself would require bonds and licenses, does not apply 
to the outside zone, as no city or village has any juris-
diction outside its own limits. A truck having a city 
license and giving bond as protection to the public within 
the city, would have this territory outside of the city 
without any requirement of license or bond either under 
this Act or by the city. Cf. Smith v. Cahoon, 283 U. S. 
553, 566, 567.

The exemption of the transportation of live stock and 
farm products to market by the owner thereof, or supplies
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for his own use in his own motor vehicle, is also unconsti-
tutional. Smith v. Cahoon, supra.

The public safety provision in the case of children is 
even more important than in that of adults. Why in 
the transportation of children should the Act exempt the 
driver of their vehicle from the regulatory measures of 
the Act?

Either §§ 2, 17, 19, 23, and 24 of the Act, taken in 
conjunction with the entire Act, impose upon the appel-
lants obligations to which the State had no constitutional 
authority to subject them, or they failed to define such 
obligations with a fair degree of certainty, which is re-
quired of criminal statutes.

Sections 5, 8, 16, 17, 19, 22, and 23, in conjunction with 
the other provisions of the Act, give to the Public Serv-
ice Commission excessive powers over private motor car-
riers of property—, equal to, or even exceeding, the 
powers which they have over common carriers of prop-
erty. The legislature may not make a private carrier a 
common carrier and so compel it to devote its property to 
public use. Producers Transport Co. v. Railway Com- 
mission, 251 U. S. 228; Michigan Pub. Util. Comm. v. 
Duke, 266 U. S. 570; Frost v. Railroad Commission, 271 
U. S. 583.

Section 21 of the Act, in requiring private motor car-
riers of property to take out and have approved by the 
Public Service Commission a liability insurance policy 
to adequately protect the interests of the public, unduly 
extends the power of the State in the regulation of 
private motor carriers of property. Smith N. Cahoon, 
283 U. S. 553, 565.

Mr. Walter T. Griffin, with whom Messrs. Roland 
Boynton, Attorney General of Kansas, Charles W. Steiger, 
and Earl H. Hatcher were on the brief for appellees.



CONTINENTAL BAKING CO. v. WOODRING. 357

352 Opinion of the Court.

Mr . Chief  Justice  Hughes  delivered the opinion of 
the Court.

This is an appeal from a final decree of the District 
Court, composed of three judges as required by statute, 
which dismissed, on motion, the bill of complaint in a 
suit brought to restrain the enforcement of the Motor 
Vehicle Act of Kansas. Laws of 1931, c. 236; Continental 
Baking Co. v. Woodring, 55 F. (2d) 347.

Plaintiffs are “private motor carriers of property,” 
operating bakeries in Kansas and other States and mak-
ing deliveries to their customers by their own trucks. 
They contend that the statute, by reason of the obli-
gations it imposes, and of its classifications, violates the 
due process and equal protection clauses of the Fourteenth 
Amendment, the provision as to the privileges and im-
munities of citizens (Art. IV, § 2), and the commerce 
clause (Art. I, § 8, par. 3), of the Federal Constitution.

The statute relates to motor vehicles, comprehensively 
defined, when used upon any public highway of the State 
for the purpose of transporting persons or property. It 
applies to those who are engaged in such transportation 
as “ public motor carriers ” of property and passengers, 
“ contract motor carriers ” of property and passengers, 
and “ private motor carriers of property.” “ Public 
motor carrier ” means one transporting “ for hire as a 
common carrier having a [sic] fixed termini or route.” 
“ Contract motor carrier ” of property means one who is 
not a “ public motor carrier ” and is engaged in trans-
portation “ for hire as a business.” “ Private motor 
carrier of property ” means one transporting “ property 
sold or to be sold by him in furtherance of any private 
commercial enterprise.” § I.1 The Act does not apply

1 “ Section 1 (a). The term i motor vehicle ’ when used in this act 
means any automobile, automobile truck, trailer, motor bus, or any 
other self-propelled or motor-driven vehicle used upon any public
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to (1) motor carriers operating wholly within any city 
or village of the State, (2) private motor carriers oper-
ating within a radius of twenty-five miles beyond the 
corporate limits of such city or village, (3) the transporta-
tion of livestock and farm products to market “by the 
owner thereof or supplies for his own use in his own motor 
vehicle,” and (4) the transportation of children to and 
from school. § 2.2 Public motor carriers are declared to 
be common carriers within the meaning of the public 
utility laws of the‘State and subject to regulation accord-

highway of this state for the purpose of transporting persons or 
property, (b) The term ‘ public motor-carrier of property ’ when 
used in this act shall mean any person engaged in the transportation 
by motor vehicle of property for hire as a common carrier having a 
[sic] fixed termini or route, (c) The term ‘ contract motor carrier 
of property ’ when used in this act shall be construed to mean any 
person not a public motor carrier of property engaged in the trans-
portation by motor vehicle of property for hire as a business, (d) 
The term ‘ private motor carrier of property ’ when used in this act 
shall be construed to mean any person engaged in the transportation 
by motor vehicle of property sold or to be sold by him in furtherance 
of any private commercial enterprise, (e) The term 'public motor 
carrier of passengers ’ when used in this act shall mean any person 
engaged in the transportation by motor vehicle of passengers or ex-
press for hire as a common carrier having a fixed termini or route, 
(f) The term ‘ contract motor carrier of passengers ’ when used in 
this act shall be construed to mean any person not a public motor 
carrier of passengers engaged in the transportation by motor vehicle 
of passengers or express for hire, (g) The term ‘public highway’ 
when used in this act shall mean every public street, road or high-
way or thoroughfare of any kind used by the public.”

* “ Sec. 2. That this act shall not apply to motor carriers who shall 
operate wholly within any city or village of this state, or private 
motor carriers who operate within a radius of twenty-five miles 
beyond the corporate limits of such city, or any village, nor to the 
transportation of livestock and farm products to market by the 
owner thereof or supplies for his own use in his own motor vehicle; 
or to the transportation of children to and from school.”
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ingly, including that of rates and charges. § 3.3 Public 
motor carriers, contract motor carriers, and private motor 
carriers of property are forbidden to operate motor vehi-
cles for compensation on any public highway except in ac-
cordance with the provisions of the Act. § 4.4 The 
public service commission is vested with supervision of 
these carriers in all matters affecting their relationship 
“with the traveling and shipping public” and, specifi-
cally, to prescribe regulations in certain particulars here-
inafter mentioned. § 5.5 * All transportation charges made

3 “ Sec. 3. All ‘ public motor carriers of property or passengers ’ as 
defined in this act are hereby declared to be common carriers within 
the meaning of the public utility laws of this state, and are hereby 
declared to be affected with a public interest and subject to this 
act and to the laws of this state, including the regulation of all rates 
and charges now in force or that hereafter may be enacted, pertaining 
to public utilities and common carriers as far as applicable, and not 
in conflict herewith.”

4 “ Sec. 4. No public motor carrier of property or passengers, con-
tract motor carrier of property or passengers or private motor car-
rier of property shall operate any motor vehicle for the transporta-
tion of either persons or property for compensation on any public 
highway in this state except in accordance with the provisions of 
this act.”

5“Sec. 5. The public service commission is hereby vested with 
power and authority and it shall be its duty to license, supervise and 
regulate every public motor carrier of property or of passengers in 
this state and to fix and approve reasonable maximum or minimum 
or maximum and minimum rates, fares, charges, classifications and 
rules and regulations pertaining thereto. And the public service com-
mission is hereby vested with power and authority and it shall be its 
duty to license, supervise and regulate every public motor carrier of 
property or of passengers, contract motor carrier of property or of 
passengers and private motor carrier of property in the state and to 
regulate and supervise the accounts, schedules, service and method of 
operation of same; to prescribe a uniform system and classification
of accounts to be used; to require the filing of annual and other 
reports and any other data; and to supervise and regulate ‘public
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by public motor carriers must be just and reasonable. 
§ 6. Public motor carriers in intrastate commerce must 
obtain certificates of convenience and necessity. § 7. 
Contract motor carriers and private motor carriers of prop-
erty “ either in intrastate commerce or in interstate com-
merce ” must obtain licenses. Application therefor must 
give information as to ownership, financial condition and 
equipment, and such further facts as the public service 
commission may request. The commission is required, 
upon receipt of this information and on compliance with 
the regulations and payment of fees, to issue a license. 
§ 8.6 In addition to license fees, public motor carriers, con-
tract motor carriers, and private motor carriers of property 
must pay a tax of “ five-tenths mill per gross ton mile,” 
computed in the manner described, for the administra- * 8

motor carriers of property or of passengers/ ‘ contract motor carriers 
of property or of passengers’ and ‘private motor carriers of prop-
erty/ in all matters affecting the relationship between such ‘public 
motor carriers of property or of passengers/ ‘ contract motor carriers 
of property or of passengers ’ and ‘ private motor carriers of prop-
erty ’ and the traveling and shipping public. The public service 
commission shall have power and authority by general order or other-
wise to prescribe reasonable and necessary rules and regulations 
governing all such motor carriers. All laws relating to the powers, 
duties, authority and jurisdiction of the public service commission 
over common carriers are hereby made applicable to all such motor 
carriers except as herein otherwise specifically provided.”

8 “ Sec. 8. It shall be unlawful for any ‘ contract motor carrier of 
property or passengers ’ or ‘ private motor carrier of property ’ to 
operate as a carrier of property or passengers within this state either 
in intrastate commerce or in interstate commerce without first having 
obtained from the public service commission a license therefor. An 
application shall be made to the public service commission in writing 
stating the ownership, financial condition, equipment to be used and 
physical property of the applicant, and such other information as the 
commission may request. Upon receipt of such information and on 
compliance with the regulations and payment of fees, the public serv-
ice commission shall issue a license to such applicant.”
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tion of the Act and for the maintenance and reconstruc-
tion of the public highways. § 13.7 8 Every motor carrier 
covered by the Act must keep daily records, upon pre-
scribed forms, of all vehicles used and must certify under 
oath summaries showing the ton miles traveled monthly 
and such other information as the commission may re-
quire. § 15.8 The commission is empowered to enforce 
the provisions of the Act and to inspect the books and 
documents of all carriers to which the Act applies. § 16.9

7 “ Sec. 13. In addition to the regular license fees or taxes imposed 
upon ‘ public motor carriers of property or of passengers,’ ‘ contract 
motor carriers of property or of passengers,’ and ‘ private motor 
carriers of property,’ there shall be assessed against and collected 
from every such carrier a tax of five-tenths mill per gross ton mile 
for the administration of this act and for the maintenance, repair 
and reconstruction of the public highways. The said gross ton mile-
age shall be computed: (a) The maximum seating capacity of each 
passenger carrying vehicle shall be estimated at 150 pounds per pas-
senger seat; to this sum shall be added the weight of the vehicle, 
the total shall then be multiplied by the number of miles operated, 
and the amount thus obtained divided by 2,000; (b) 200 per cent 
of the rated capacity of each property carrying vehicle plus the 
weight of the vehicle shall be multiplied by the number of miles the 
vehicle is operated, and the amount thus obtained divided by 2,000.”

8 “ Sec. 15. Every motor carrier to which this act applies shall keep 
daily records upon forms prescribed by the commission of all vehicles 
used during the current month. On or before the 25th day of the 
month following, they shall certify under oath to the commission, 
upon forms prescribed therefor, summaries of their daily records 
which shall show the ton miles traveled during the preceding month, 
and such other information as the commission may require. . . .”

9 “ Sec. 16. The commission is hereby empowered to administer and 
enforce all provisions of this act, to inspect the books and documents 
of all carriers to which this act applies, and to expend such amount 
of the sum collected hereunder as is necessary for such purposes upon 
requisition by the commission to the state auditor: Provided, how-
ever, The total sum to be expended as provided in this section shall 
not exceed during the calendar year twenty per cent of the total 
gross sum collected under this act. . . .”
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Of the moneys received under the provisions of the Act 
twenty per cent, is to be applied to administration and 
enforcement and the remainder is to be placed to the 
credit of the State’s highway fund. § 18.10 11 No certifi-
cate or license is to be issued by the commission to any 
of the described motor carriers until a liability insurance 
policy approved by the commission has been filed “ in 
such reasonable sum as the commission may deem 
necessary to adequately protect the interests of the pub-
lic with due regard to the number of persons and amount 
of property involved, which liability insurance shall bind 
the obligors thereunder to pay compensation for injuries 
to persons and loss of or damage to property resulting 
from the negligent operation of such carrier.” No other 
or additional bonds or licenses’than those prescribed in 
the Act are to be required by any city or town or other 
agency of the state. § 21.11 The commission may pro-

10 “ Sec. 18. All moneys received under the provisions of this act 
shall be distributed: (a) For administration and enforcement of the 
provisions of this act, twenty per cent shall be held by the state 
treasurer for the use of the public service commission; (b) the balance 
the said treasurer shall place to the credit of the highway fund of 
the state and it shall become a part thereof.”

11 “Sec. 21. No certificate or license shall be issued by the public 
service commission to any ‘ public motor carrier of property,’ ‘ public 
motor carrier of passengers,’ ‘ contract motor carrier of property or 
passengers’ or ‘private motor carrier of property,’ until and after 
such applicant shall have filed with, and the same has been approved 
by, the public service commission, a liability insurance policy in some 
insurance company or association authorized to transact business in 
this state, in such reasonable sum as the commission may deem neces-
sary to adequately protect the interests of the public with due regard 
to the number of persons and amount of property involved, which 
liability insurance shall bind the obligors thereunder to pay compen-
sation for injuries to persons and loss of or damage to property 
resulting from the negligent operation of such carrier. No other or 
additional bonds or licenses than those prescribed in this act shall be 
required of any motor carrier by any city or town or other agency 
of the state.”
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mulgate rules relating to the maintenance of vehicle 
units in a safe and sanitary condition, and making pro-
vision as to qualifications and hours of service of opera-
tors and for the reporting of accidents. § 22.12 Violation 
of the Act or of any order of the commission is made a 
misdemeanor. § 23.13

““ Sec. 22. The commission shall promulgate and publish in the 
official state paper, and mail to each holder of a certificate or license 
hereunder, such regulations as it may deem necessary to properly 
carry out the provisions and purposes of this act. The commission 
may at any time, for good cause, suspend, and, upon at least five 
days’ notice to the grantee of any certificate and an opportunity to 
be heard, revoke or amend any certificate. Upon the commission 
finding that any public carrier does not give convenient, efficient and 
sufficient service as ordered, such public carrier shall be given a 
reasonable time to provide such service before any existing certificate 
is revoked or a new certificate granted. Any rules promulgated by 
the commission shall include: (a) Every vehicle unit shall be main-
tained in a safe and sanitary condition at all times, (b) Every 
operator of a motor vehicle used as a public carrier shall be at least 
twenty-one years of age; and every operator of other carriers to which 
this act applies shall be at least sixteen years of age; and all such 
operators shall be of good moral character and fully competent to 
operate the motor vehicle under his charge, (c) Hours of service 
for operators of all motor carriers to which this act applies shall be 
fixed by the commission, (d) Accidents arising from or in connec-
tion with the operation of carriers shall be reported to the commis- 
sion in such detail and in such manner as the commission may re-
quire: Provided, That the failure to report any such accident within 
five days after the happening thereof shall be deemed willful refusal 
to obey and comply with a rule of the commission, (e) The com-
mission shall require and every carrier shall have attached to each 
unit or vehicle such distinctive marking as shall be adopted by the 
commission.”

18 “ Sec. 23. Every carrier to which this act applies and every 
person who violates or who procures, aids or abets in the violating 
of any provision of this act, or who fails to obey any order, decision 
or regulation of the commission, or who procures or aids or abets 
any person in his failure to obey such order, decision or regulation, 
shall be deemed guilty of a misdemeanor and upon conviction shall 
be punished by a fine of not exceeding $500. ...”
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The general situation to which the statute is addressed 
is thus described by the District Court, 55 F. (2d) at pp. 
350, 351: “ The State of Kansas has constructed at great 
expense a system of improved highways. These have 
been built in part by special benefit districts and in part 
by a tax on gasoline sold in the State and by license fees 
exacted of all resident owners of automobiles. These 
public highways have become the roadbeds of great trans-
portation companies, which are actively and seriously 
competing with railroads which provide their own road-
beds; they are being used by concerns such as the plain-
tiffs for the daily delivery of their products to every ham-
let and village in the State. The highways are being 
pounded to pieces by these great trucks which, combin-
ing weight with speed, are making the problem of main-
tenance well-nigh insoluble. The Legislature but voiced 
the sentiment of the entire State in deciding that those 
who daily use the highways for commercial purposes 
should pay an additional tax. Moreover, these powerful 
and speedy trucks are the menace of the highways.”

It is apparent that Kansas, in framing its legislation to 
meet these conditions, did not attempt to compel private 
carriers to become public carriers. The legislature did 
not purport to put both classes of carriers upon an identi-
cal footing and subject them to the same obligations. 
See Smith v. Cahoon, 283 U. S. 553, 563; Michigan Com-
mission v. Duke, 266 U. S. 570, 576-578; Frost Trucking 
Co. N. Railroad Comm., 271 U. S. 583, 592. It recognized 
and applied distinctions. 1 Public ’ or common carriers, 
and not private carriers, are required to obtain certificates 
of public convenience and necessity. The former, and 
not the latter, are put under regulations as to fares and 
charges. While, with respect to certain matters, both are 
placed under the general authority given to the public 
service commission to prescribe regulations, it does not 
appear from the bill of complaint that any regulation has
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been prescribed, or that the commission has made any 
order, of which private carriers may properly complain. 
The statute itself, however, does impose certain obliga-
tions upon private motor carriers of property, and the 
first question is whether these provisions violate the con-
stitutional restrictions invoked.

First. “ Private motor carriers of property ” must ob-
tain a license, pay a tax and file a liability insurance pol-
icy. The public service commission has no authority to 
refuse a license if the described information is given with 
the application, the liability insurance policy is filed, and 
there is compliance with the regulations and payment of 
the license fee (§ 8).14 It is not shown that either regu-
lations or license fees aré unreasonable. The tax and the 
license fees, over the expenses of administration, go to the 
highway fund of the State for the maintenance and re-
construction of the highways the carrier is licensed to use. - 
The insurance policy is to protect the interests of the 
public by securing compensation for injuries to persons 
and property from negligent operations of the carriers. 
§ 21.15 The District Court approved an earlier decision, 
also by a District Court of three Judges, that this provi-
sion was not intended to require “ security for passengers 
or cargoes carried, but only to protect third persons from 
injuries to their persons or property.” 55 F. (2d) at p. 
357; Louis v. Boynton, 53 F. (2d) 471, 473. This is an 
admissible construction and no different application of 
the provision appears to have been made by either the 
state court or the commission.

Requirements of this sort are clearly within the 
authority of the State, which may demand compensation 
for the special facilities it has provided and regulate the 
use of its highways to promote the public safety. Rea-
sonable regulations to that end are valid as to intrastate

14 See Note 6, 15 See Note 11,
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traffic and, where there is no discrimination against the 
interstate commerce which may be affected, do not impose 
an unconstitutional burden upon that commerce. Motor 
vehicles may properly be treated as a special class, because 
their movement over the highways, as this Court has said, 
“ is attended by constant and serious dangers to the 
public, and is also abnormally destructive to the ways 
themselves.” Hendrick n . Maryland, 235 U. S. 610, 622; 
Kane v. New Jersey, 242 U. S. 160, 167; Michigan Com-
mission v. Duke, supra; Interstate Busses Corp. v. 
Blodgett, 276 U. S. 245, 250, 251; Sprout v. South Bend, 
277 U. S. 163, 169, 170; Hodge Co. v. Cincinnati, 284 
U. S. 335, 337.

Objection to the tax is made on the score of uncer-
tainty, in view of the exemptions of motor carriers operat-
ing wholly within a city or village, and of private motor 
carriers operating “within a radius of twenty-five miles 
beyond the corporate limits of such city, or any vil-
lage.” § 2.16 This objection is distinct from that of un-
constitutional discrimination, shortly to be considered. 
We perceive no uncertainty by reason of the first exemp-
tion, which definitely applies to cases of operation ex-
clusively within the limits of a city or village. As to the 
second exemption, the state authorities assert, and it is 
not denied, that in the administration of the Act the 
public service commission has taken the exemption to 
mean that “so long as private carriers operate within a 
radius of twenty-five miles of their home city or base 
they are not subject to the payment of the fee. Even 
though they have made trips outside the twenty-five mile 
radius, which subjects them to the law and to the pay-
ment of tax for such trips, they are still not subject to the 
payment of a tax for trips made entirely within the

18 See Note 2.



CONTINENTAL BAKING CO. v. WOODRING. 367

352 Opinion of the Court.

twenty-five mile zone.” The District Court expressed 
the opinion that the provision “ can and should be con-
strued as intending to exempt from the tax those car-
riers who either have an established place of business or 
an established delivery point, with trucks domiciled in 
any city, and that such trucks may operate in that city 
and within a twenty-five mile radius free of any tax,” 
and the court said that it agreed with the construction 
of the commission that “ if such a truck goes beyond the 
twenty-five mile limit,” “ only the excess is taxable.” 
55 F. (2d) at p. 356. On this construction, it cannot be 
said that there is a fatal defect in definition. The tax 
itself is certain, as in the process of laying the tax it is 
necessarily made certain before any penalty can be im-
posed for non-payment. The tax is to be assessed and 
collected on the basis of gross ton miles and this mileage 
is to be computed in a prescribed manner. When the 
tax is assessed, the ordinary remedies will be available 
for contesting it, if the assessment is not in accordance 
with the law. No impropriety in assessment or in collec-
tion as to these appellants, or denial of remedy, is dis-
closed. Nor is the amount of the tax, which the State 
could lay in its discretion for the lawful purposes declared, 
shown to be unreasonable.

The objection to the authority given to the public serv-
ice commission “ to regulate and supervise the accounts, 
schedules, service and method of operation,” “ to prescribe 
a uniform system and classification of accounts,” to re-
quire the filing of reports and data, and generally to 
“ supervise and regulate ” all the carriers to which the Act 
applies “ in all matters affecting the relationship ” be-
tween such carriers and “ the traveling and shipping pub-
lic ” (§ 5)17 similarly raises no question which can now be

17 gee Note 5,
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considered, as there has been no action or threat of action, 
so far as appears, by the commission giving ground for the 
contention that the constitutional rights of the appellants 
have been or will be invaded. This is not a case like that 
of Smith v. Cahoon, supra, where the requirements of the 
statute itself, as distinguished from action of the state 
commission under it, had such an objectionable generality 
and vagueness as to the obligations imposed upon private 
carriers that they provided no standard of conduct that it 
was possible to know and exposed the persons concerned 
to criminal prosecution before any suitably definite re-
quirement had been prescribed. In the instant case, the 
statute itself clearly distinguishes in fundamental matters 
between the obligations of public and private carriers and 
places upon the latter certain requirements which the 
State had power to impose. Whatever uncertainty may 
exist with respect to possible regulations of the commis-
sion will be resolved as regulations are promulgated. If 
any of these transcend constitutional limits, appellants 
will have their appropriate remedy. The provision as to 
keeping records and furnishing reports and information 
and as to maintaining uniform methods of accounting, 
may in the case of private carriers of property be assumed, 
until the contrary appears, to have relation, as the state 
authorities assert, to the determination of the amount of 
the tax to which the private carriers are properly liable. 
The general grant of authority to the public service com-
mission over all the carriers described, including both 
public and private carriers, in all matters affecting their 
relationship with the traveling and shipping public, we 
think should be taken distributively in the light of the 
context and of the manifest distinctions in the relation of 
different sorts of carriers to the public. The distinction 
made by the statute between public and private carriers 
with respect to the obtaining of certificates of public con-
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venience and necessity, and as to rates and charges, indi-
cates the intention to keep separate the special responsi-
bilities of public carriers from the more limited but still 
important duties which are owing as well by private car-
riers, in protecting the public highways from misuse and 
in insuring safe traffic conditions, and there is no reason 
to conclude that the authority given to the commission 
will not be viewed and exercised accordingly. We agree 
with the District Court that the last clause of § 5, pro-
viding that “ all laws relating to the powers, duties, au-
thority and jurisdiction of the public service commission 
over common carriers are hereby made applicable to all 
such motor carriers except as herein otherwise specifically 
provided,” applies to public and not to private carriers.

The duty laid upon the commission (§ 22)18 to insist 
that motor vehicles shall be maintained “ in a safe and 
sanitary condition,” to prescribe qualifications of opera-
tors as to age and hours of service, and to require the re-
porting of accidents, has manifest reference to considera-
tions of safety. The terms of the statute do not require 
action by the commission which does not have reasonable 
relation to that purpose. In this respect, as well as in 
relation to the other matters above-mentioned, appellants 
had no right to resort to equity merely because of an an-
ticipation of improper or invalid action in administration. 
Smith v. Cahoon, supra, at p. 562; Dalton Adding Ma-
chine Co. v. State Corporation Comm., 236 U. S. 699, 
700, 701; Champlin Refining Co. v. Corporation Comm., 
ante, p. 210.

Second. The challenged exemptions are set forth in 
§ 2.19 The first, which excludes from the application of 
the Act motor carriers who operate wholly within a city or 
village of the State, has an obviously reasonable basis, 
as such operations are subject to local regulations. In

18See Note 12. “See Note 2.
144844°—32------24
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protecting its highway system the State was at liberty to 
leave its local communities unembarrassed, and was not 
bound either to override their regulations or to impose 
burdensome additions.

The second exemption extends only to certain private 
motor carriers. Under the construction above stated, the 
exemption provides immunity from the provisions of the 
Act for carriers of that class who have an established 
place of business or base of operations within a city or vil-
lage and operate within a radius of twenty-five miles be-
yond the municipal limits. The first question is whether 
the State, in legislation of this sort, may provide for 
such carriers an exempt zone contiguous to its munici-
palities. We find no difficulty in concluding that it may. 
As the District Court pointed out, there “ is a penumbra 
of town ” that is outside municipal limits, and delivery 
trucks, of those having establishments within the munici-
palities, in their daily routine repeatedly cross these limits 
“ in going back and forth into these outlying additions.” 
The court found that trucks of that class 11 use the state 
improved highways but slightly, for the streets of these 
outlying additions are not generally a part of the state 
system.” The District Court also directed attention to 
the fact that “ the practical difficulty of keeping track 
of the mileage of such delivery trucks as they cross back 
and forth is well-nigh insuperable ” and that “ the reve-
nue to be gained from such use would be insignificant and 
the cost of collection large.” We think that the legisla-
ture could properly take these distinctions into account 
and that there was a reasonable basis for differentiation 
with respect to that class of operations. In this view, the 
question is simply whether the fixing of the radius at 
twenty-five miles is so entirely arbitrary as to be uncon-
stitutional. It is obvious that the legislature in setting 
up such a zone would have to draw the line somewhere,
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and unquestionably it had a broad discretion as to where 
the line should be drawn. In exercising that discretion, 
the legislature was not bound to resort to close distinc-
tions or to attempt to define the particular differentiations 
as to traffic conditions in territory bordering on its vari-
ous municipalities. Ohio Oil Co. v. Conway, 281 U. S. 
146, 159. This Court has frequently held that the mere 
selection of a mileage basis in the regulation of railroads 
cannot be considered a violation of the Federal Constitu-
tion. The practical convenience of such a classification 
is not to be disregarded in the interest of a purely the-
oretical or scientific uniformity. Columbus & Green-
ville Ry. Co. v. Miller, 283 U. S. 96, 101; Dow v. Beidel- 
man, 125 U. S. 680, 691; New York, N. H. & H. R. Co. v. 
New York, 165 U. S. 628, 633, 634; Chicago, R. I. 
& P. Ry. Co. v. Arkansas, 219 U. S. 453; Chesapeake & 
Ohio Ry. Co. v. Conley, 230 U. S. 513, 522; St. Louis, I. M. 
& S. Ry. Co. v. Arkansas, 240 U. S. 518, 521; Wilson v. 
New, 243 U. S. 332, 341, 354; Clark v. Maxwell, 282 U. S. 
811; Chicago, R. I. & P. Ry. Co. v. United States, 284 
U. S. 80, 93. No controlling considerations have been 
presented to overcome the presumption attaching to the 
legislative action in this case in fixing the radius of the 
zone for the purpose of establishing an exemption other-
wise valid.

The third exemption applies to “ the transportation 
of livestock and farm products to market by the 
owner thereof or supplies for his own use in his own motor 
vehicle.” In Smith v. Cahoon, supra, the state statute, 
which applied to all carriers for compensation over reg-
ular routes, including common carriers, exempted from 
its provisions “ any transportation company engaged ex-
clusively in the transporting of agricultural, horticultural, 
dairy or other farm products and fresh and salt fish and 
oysters and shrimp from the point of production to the
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assembling or shipping point en route to primary market, 
or to motor vehicles used exclusively in transporting or 
delivering dairy products.” The stated distinction was 
thus established between carriers, and between private car-
riers, notwithstanding the fact that they were “ alike en-
gaged in transporting property for compensation over 
public highways between fixed termini or over a regular 
route.” The Court was unable to find any justification 
for this discrimination between carriers in the same busi-
ness, that is, between those who carried for hire farm 
products, or milk or butter, or fish or oysters, and those 
who carried for hire bread or sugar, or tea or coffee, or 
groceries in general, or other useful commodities.

The distinction in the instant case is of a different sort. 
The statute does not attempt to impose an arbitrary dis-
crimination between carriers who transport property for 
hire, or compensation, with respect to the class of prod-
ucts they carry. The exemption runs only to one who is 
carrying his own livestock and farm products to market 
or supplies for his own use in his own motor vehicle. In 
sustaining the exemption, the District Court referred to 
the factual basis for the distinction. “ The legislature 
knew,” said the court “ that as a matter of fact farm 
products are transported to town by the farmer, or by 
a non-exempt ‘contract carrier ’ employed by him. The 
legislature knew that as a matter of fact the use of the 
highways for the transportation of farm products by 
the owner is casual and infrequent and incidental; farm-
ers use the highways to transport their products to mar-
ket ordinarily but a few times a year. The legislature 
rightly concluded that the use of the highways for carry-
ing home his groceries in his own automobile is ade-
quately compensated by the general tax imposed on all 
motor vehicles.” 55 F. (2d) at p. 352. And the court 
properly excluded from consideration mere hypothetical
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and fanciful illustrations of possible discriminations which 
had no basis in the actual experience to which the statute 
was addressed. The court found a practical difference be-
tween the case of the appellants “ who operate fleets of 
trucks in the conduct of their business and who use the 
highways daily in the delivery of their products to their 
customers,” and that of “ a farmer who hauls his wheat or 
livestock to town once or twice a year.” The legislature in 
making its classification was entitled to consider frequency 
and character of use and to adapt its regulations to the 
classes of operations, which by reason of their habitual and 
constant use of the highways brought about the conditions 
making regulation imperative and created the necessity 
for the imposition of a tax for maintenance and recon-
struction. As the Court said in Alward v. Johnson, 282 
U. S. 509, 513, 514: “The distinction between property 
employed in conducting a business which requires con-
stant and unusual use of the highways, and property not 
so employed, is plain enough.” See, also, Bekins Van 
Lines n . Riley, 280 U. S. 80, 82; Carley & Hamilton v. 
Snook, 281 U. S. 66, 73.

The fourth exemption is “ of transportation of children 
to and from school.” The distinct public interest in this 
sort of transportation affords sufficient reason for the 
classification. The State was not bound to seek revenue 
for its highways from that source, and, without violating 
appellants’ constitutional rights, could avail itself of other 
means of assuring safety in that class of cases.

Appellants also refer to the provision of § 21, with 
respect to liability insurance, that “ no other or additional 
bonds or licenses ” shall be required “ by any city or town 
or other agency of this State.” The propriety of this 
avoidance of a duplication of security is apparent.

Decree affirmed.
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SPROLES ET AL. v. BINFORD, SHERIFF, et  al .

APPEAL FROM THE DISTRICT COURT OF THE UNITED STATES 
FOR THE SOUTHERN DISTRICT OF TEXAS.

No. 826. Argued April 27, 28, 1932.—Decided May 23, 1932.

1. A provision of the Motor Vehicle Act of Texas limiting net loads 
on trucks using the highways to 7,000 pounds was attacked upon 
the ground that damage to the highways from overweight can be 
prevented only by fixing a maximum gross load and providing for 
its proper distribution through axles and wheels to the highway 
surface, and that the limitation in question is unduly and arbitrarily 
restrictive of cargo. Held:

(1) The limitation was within the broad discretion of the state 
legislature and does not violate the due process clause of the 
Fourteenth Amendment. P. 388.

(2) In such matters the courts are not to apply scientific pre-
cision as a criterion of constitutional powers. Id.

2. When the subject lies within the police power of the State, 
debatable questions as to reasonableness are not for the courts but 
for the legislature, which is entitled to form its own judgment; 
and its action within its range of discretion can not be set aside 
because compliance is burdensome. P. 388.

3. In the absence of national legislation governing the subject, non-
discriminating regulations of the States limiting size and weight 
of vehicles on their highways may apply (if otherwise valid) to 
vehicles engaged in interstate commerce; and one State can not 
establish standards which would derogate from the equal power of 
other States to make regulations of their own. P. 389.

4. Contracts relating to the use of highways are made subject to the 
power of the State to regulate the weight of vehicles on its high-
ways and are not protected from such regulation by the contract 
clause of the Federal Constitution. P. 390.

5. The Texas statute, supra, exempts “ implements of husbandry ” 
from the net load weight limitation. Held that, construed as 
confined to farm implements and machinery, the movements of 
which are relatively temporary and infrequent as compared with 
the ordinary uses of the highways by motor trucks, the exception 
is consistent with the equal protection clause of the Fourteenth 
Amendment, P. 391.
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6. The same statute limits the length of motor vehicles to 35 feet 
and of combinations of vehicles to 45 feet. Held consistent with 
the equal protection clause, as a State has the right to discourage 
the use of such trains or combinations on the highways. P. 392.

7. Section 5 (b) of the Texas statute, supra, provides that the gen-
eral limitations as to length of vehicles and weight of load shall 
not apply, and substitutes more liberal maxima, in the case of 
vehicles used to transport property from point of origin “ to the 
nearest practicable common carrier receiving or loading point or 
from a common carrier unloading point by way of the shortest 
practicable route to destination,” etc. Held that it is not void 
for uncertainty, but refers to points at which common carriers 
customarily receive shipments, of the sort that may be involved, 
for transportation, or points at which common carriers customarily 
unload such shipments; and the meaning of “shortest practicable 
route ’ ’ is sufficiently clear. P. 393.

8. The requirement of reasonable certainty in statutes affecting 
individuals does not preclude the use of ordinary terms to express 
ideas which find adequate interpretation in common usage and 
understanding. Id.

9. A classification allowing greater length and load to motor vehicles 
making short hauls to and from common carriers than to motor 
trucks generally, is consistent with the equal protection clause. 
P. 394.

10. The State has the right in such general motor vehicle regulations 
to foster fair distribution of traffic as between the highways and 
the railroads, to the end that all necessary facilities shall be main-
tained and that the public shall not be inconvenienced by inordinate 
uses of its highways for purposes of gain. Id.

11. Also, the State may constitutionally favor transportation of per-
sons on the highways over transportation of property, by applying 
a load limit to trucks that is not applied to buses. P. 395.

12. The provision of the Texas Motor Vehicle Act authorizing the 
Highway Department to grant special permits, for limited periods, 
“ for the transportation over state highways of such overweight or 
oversize or overlength commodities as can not be reasonably 
dismantled” and also for super-heavy and oversize equipment for 
the transportation of such commodities,—is not a delegation of legis-
lative power, in violation of § 28, Art. I, of the Texas Constitution. 
P. 397.

56 F. (2d) 189, affirmed.
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Appeal  by the plaintiffs and interveners from a decree 
of the District Court of three judges dismissing a bill to 
restrain the enforcement of the Motor Vehicle Act of 
Texas.

Messrs. Charles I. Francis, Frank H. Rawlings, and 
LaRue Brown, with whom Mr. J. B. Dudley was on the 
brief, for appellants.

Section (5) fixing a net load limit on trucks, is an un-
reasonable and arbitrary regulation, having no substantial 
relation to highway protection. The following facts show 
this:

(a) The provision repealed an old law which was truly 
designed to protect the highways from superheavy loads. 
In some instances, namely, with respect to passenger 
buses, it actually permits heavier gross loads.

(b) It places the heaviest traffic upon the cheapest 
constructed portion of the state highway system—the 
part least able to bear it. This is done by virtue of the 
privileges extended under § 7.

(c) When gross weight is restricted by the 600 pounds 
per inch of tire spread upon the highway, there is left a 
sufficient margin to carry greater cargoes than 7,000 
pounds without any damage to the highway.

(d) Highway damage from overweight can only be 
prevented by regulations which fix a maximum gross load 
and provide for its proper distribution through axles and 
wheels to the highway surface.

(e) This Act substantially destroys the value of ap-
proximately $150,000,000 of property and the businesses 
of many citizens who have spent a lifetime in its 
development.

(f) This Act is out of line with the established stand-
ards of weight throughout the United States.

(g) It is contrary to every principle of sound engi-
neering opinion, which teaches that the problem of high-
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way damage from weight must be solved by regulating 
the wheel load under a restriction of certain permissible 
weight to the inch of tire spread upon the highway.

(h) While permitting the use of vehicles and combina-
tions, of stated dimensions, it does not allow the eco-
nomical use of this space, as seven thousand pounds is 
far below the safe load capacity of such vehicles.

(i) It is an apparent effort to throttle the economic 
advance of transportation by hampering a business 
(truck transportation) for the advantage and profit of 
its competitor (the railroads).

(j) An arbitrary selection of a net load limit without 
considering any other related factors does not, as a prac-
tical matter, acccomplish any public benefit.

Under § 7 of the Act, the privilege of transporting 
greater loads than seven thousand pounds is accorded to 
others who operate under substantially the same condi-
tions as appellants; and no load limit is imposed on com-
mercial buses operating under substantially the same 
conditions as appellants’ trucks. This is forbidden dis-
crimination. Smith v. Cahoon, 283 U. S. 553.

As to interstate operators, § 5 imposing the net limit, is 
an undue burden upon interstate commerce, and has no 
reasonable relation to the objects of the Act. If this type 
of legislation be sustained, one engaged in interstate com-
merce must be prepared to vary his load at each state line. 
This will lead to endless confusion and tremendous ex-
pense. It will virtually stop interstate transportation by 
truck. States can not regulate interstate commerce in sub-
jects national in character and which admit and require 
uniformity of regulation affecting alike all the States. 
Problems of Texas relating to truck transportation by 
interstate operators, so far as the matter of length and 
weight of vehicles are concerned, are no different from 
those of other States. Hall v. DeCuir, 95 U. S. 485; De 
Santo v. Pennsylvania, 273 U. S. 34; Buck v. Kuykendall,
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267 U. S. 307; Louisville & Nashville R. Co. v. Eubank, 
184 U. S. 27. A State may not in any form or under any 
guise directly burden the prosecution of interstate busi-
ness. International Text Book Co. v. Pigg, 217 U. S. 91.

Subdivision (f) of § 3 creates a classification which is 
unreasonable, arbitrary and discriminatory, and without 
any substantial relation to the purposes of the Act:

(a) In making a distinction between commodities 
which are boxed or bound in containers or binders and 
those not so boxed or bound; and,

(b) In making a distinction between commodities 
which are boxed or bound in bales or packages of thirty 
cubic feet or more in bulk and weighing more than five 
hundred pounds and those boxed or bound in bales or 
packages of less bulk and weight.

Trucks which are used as an incident to the business 
of farming are implements of husbandry. Allred v. Engel- 
mm, 40 S. W. (2d) 945 (writ of error denied by the 
Supreme Court of Texas). They make like use of the 
highways to that made by appellants. This act does not 
limit their size. Under the conditions named in § 7, 
vehicles are not restricted to the length limitations im-
posed by § 3. They may be fifty-five feet in length, while 
appellants’ vehicles are restricted to thirty-five feet. Both 
make like use of the highways. This is unconstitutional 
discrimination.

By § 2 the Highway Department representatives are 
granted authority to issue ninety-day permits to transport 
commodities that can not be reasonably dismantled; they 
have the right to authorize the use of oversized equip-
ment in transporting such commodities. This is a delega-
tion of authority not permissible under the Fourteenth 
Amendment, or under § 28, Art. 1, of the Texas constitu-
tion. Washington v. Roberge, 278 U. S. 116. This per-
mit clause being void, there is, therefore, an express in-
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hibition against transporting any load over seven thou-
sand pounds in weight without any valid provision for 
moving such articles, like oil-field boilers, as can not be 
reasonably dismantled. This section is so essential to the 
whole tenor of the Act relating to weight and length re-
striction as to render such restrictions null and void.

Sections 5 and 3 are invalid under the Contract Clause 
of the Constitution. Appellants can not comply with the 
obligations of valid contracts entered into prior to the 
passage of the Act, on account of the unreasonable length 
and weight restrictions imposed by said sections.

Sections 2, 3, and 5 of the Act are inseverable. If any 
one be not valid, or if they be invalid as to interstate 
carriers, all must be declared void, as contrary to legisla-
tive intent. Connolly v. Union Sewer Pipe Co., 184 U. 
S. 540; Williams v. Standard Oil Co., 278 U. S. 235.

Messrs. John H. Crooker and R. C. Fulbright filed a 
brief on behalf of W. T. Stevens, intervener-appellant.

Messrs. LaRue Brown and Charles I. Francis filed a 
brief on behalf of the Tennessee Dairies, Inc., intervener-
appellant.

Mr. Elbert Hooper, Assistant Attorney General of 
Texas, with whom Messrs. James V. Allred, Attorney 
General, T. S. Christopher, Assistant Attorney General, 
J. H. Tdllichet, W. M. Streetman, and A. L. Reed were 
on the brief, for appellees.

Mr . Chief  Justice  Hughes  delivered the opinion of 
the Court.

The District Court, composed of three judges, entered 
a final decree dismissing the bill of complaint which 
sought to restrain the enforcement of the Motor Vehicle
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Act of Texas, House Bill No. 336, Chapter 282, 42d Texas 
Legislature. 56 F. (2d) 189. The decree was entered on 
pleadings and proofs, and the complainants and inter-
veners appeal. The Act was assailed upon the ground 
that certain of its provisions violate the due process and 
equal protection clauses of the Fourteenth Amendment, 
and also the commerce and contract clauses (Art. I, § 8, 
par. 3; § 10, par. 1) of the Federal Constitution. The 
statute is an amendatory act and the provisions in ques-
tion are found in §§ 2, 3, 5 and 7.

Section 21 prohibits the operation on any highway of 
any “ vehicle ” as defined, exceeding stated limitations of 
size, or any vehicle not constructed or equipped as re-
quired, and also the transportation of any load exceeding 
the dimensions and weights prescribed. The State High-
way Department may grant permits, for ninety days, for 
the transportation “ of such overweight or oversize or 
overlength commodities as can not be reasonably dis-
mantled,” or for the operation “ of super-heavy and 
oversize equipment ” for the transportation of such com-
modities, provided that hauls under these permits shall 
be made “ by the shortest practicable route.”

1 “ Section 2. It shall be unlawful and constitute a misdemeanor 
for any person to drive, operate or move, or for the owner to cause 
or permit to be driven, operated, or moved on any highway, any 
vehicle or vehicles of a size or weight exceeding the limitations stated 
in this act or any vehicle or vehicles which are not constructed or 
equipped as required in this act, or to transport thereon any load 
or loads exceeding the dimensions or weight prescribed in this act; 
provided the Department, acting directly or through its agent or 
agents designated in each county shall have and is hereby granted 
authority to grant permits limited to periods of ninety (90) days 
or less for the transportation over State highways of such overweight 
or oversize or overlength commodities as cannot be reasonably dis-
mantled or for the operation over State highways of super-heavy 
and oversize equipment for the transportation of such oversize or 
overweight or overlength commodities as cannot be reasonably dis-
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Section 3* 2 limits the width of a vehicle, including load, 
to 96 inches, the height to 12^ feet, the length to 35 
feet, and the length of a combination of vehicles, coupled 
together, to 45 feet. It forbids the transportation as a 
load, or as part of a load, of any commodity in containers 
having more than 30 cubic feet and weighing more than 
500 pounds, where there are more than 14 of such con-
tainers carried as a load on “ any such vehicle or com-

mantled; provided, that any haul or hauls made under such permits 
shall be made by the shortest practicable route; . . .”

2 “ Section 3. (a) No vehicle shall exceed a total outside width, 
including any load thereon, of ninety-six (96) inches, except that the 
width of a farm tractor shall not exceed nine (9) feet, and except 
further, that the limitations as to size of vehicle stated in this section 
shall not apply to implements of husbandry, including machinery used 
solely for the purpose of drilling water wells, and highway building 
and maintenance machinery temporarily propelled or moved upon 
the public highways.

“(b) No vehicle unladen or with load shall exceed a height of 
twelve feet six inches (12' 6"), including load.

“(c) No motor vehicle, commercial motor vehicle, truck-tractor, 
trailer, or semi-trailer shall exceed a length of thirty-five (35) feet, 
and no combination of such vehicles coupled together shall exceed a 
total length of forty-five (45) feet, unless such vehicle or combination 
of vehicles is operated exclusively within the limits of an incorporated 
city or town.

“(d) No train or combination of vehicles or vehicle operated alone 
shall carry any load extending more than three (3) feet beyond the 
front thereof, nor, except as hereinbefore provided, more than four 
(4) feet beyond the rear thereof.

“(e) No passenger vehicle shall carry any load extending more 
than three (3) inches beyond the line of the fenders on the left side 
of such vehicle, nor extending more than six (6) inches beyond the 
line of the fenders on the right side thereof; provided, that the total 
over-all width of such passenger vehicle shall in no event exceed 
ninety-six (96) inches, including any and all such load.

“(f) Immediately upon the taking effect of this act, it shall there-
after be unlawful for any person to operate or move, or for any 
owner to cause to be operated or moved, any motor vehicle or com-
bination thereof over the highways of this State which shall have as
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bination,” no load of any such containers to be carried in 
excess of 7,000 pounds. There are exempted from the 
limitation as to .size “ implements of husbandry, includ-
ing machinery used solely for the purpose of drilling 
water wells, and highway building and maintenance ma-
chinery temporarily propelled or moved upon the public 
highways.”

Section 5 3 prohibits any “ commercial motor vehicle ” 
(which the Act defines as one designed or used for the 
transportation of property), truck-tractor, or trailer from 
operating outside of an incorporated city or town with a 
load exceeding 7,000 pounds “ on any such vehicle or train 
or combination of vehicles,” and provides further that 
no motor vehicle (which includes passenger buses) shall 
operate outside a city or town with a greater weight than 
600 pounds “ per inch width of tire upon any wheel con-
centrated upon the surface of the highway.”

a load or as a part of the load thereon any product, commodity, goods, 
wares or merchandise which is contained, boxed or bound in any 
container, box or binding containing more than thirty (30) cubic 
feet and weighing more than five hundred (500) pounds where there 
are more than fourteen (14) of such containers, boxes or bindings 
being carried as a load on any such vehicle or combination thereof; 
provided, that no number of any such containers, boxes or bindings 
shall be carried as the whole or part of any load exceeding seven 
thousand (7000) pounds on any such vehicle or combination there-
of; ...”

8 “ Section 5. No commercial motor vehicle, truck-tractor, trailer, 
or semi-trailer shall be operated on the public highway outside of the 
limits of an incorporated city or town with a load exceeding seven 
thousand (7000) pounds on any such vehicle or train or combination 
of vehicles; and no motor vehicle, commercial motor vehicle, truck-
tractor, trailer or semi-trailer having a greater weight than six 
hundred (600) pounds per inch width of tire upon any wheel con-
centrated upon the surface of the highway shall be operated on the 
public highways outside of the limits of an incorporated city or 
town; provided, however, that the provisions of this section shall not 
become effective until the first day of January, 1932.”
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Section 74 inserts a paragraph to be known as § 5 (b) 
of the amended statute, providing that the foregoing lim-
itations as to length of vehicle or combination of vehicles 
and weight of loads, and height of vehicle with load, 
shall not apply to vehicles “ when used only to transport 
property from point of origin to the nearest practicable 
common carrier receiving or loading point or from a com-
mon carrier unloading point by way of the shortest prac-
ticable route to destination, provided said vehicle does 
not pass a delivery or receiving point of a common carrier 
equipped to transport such load,” or when used to trans-
port property “ from point of origin to point of destina-
tion ” when the latter is less distant from the point of 
origin “ than the nearest practicable common carrier re-
ceiving or loading point equipped to transport such load.” 
This provision is subject to the limitation that, except by 
special permit, as provided in the Act, the length of such 
vehicles shall not exceed 55 feet, or the weight of such 
loads 14,000 pounds, and also that the requirement as 
to the “ weight per inch width of tire ” shall still be 
applicable.

The District Court made comprehensive findings. 
These set forth the various interests of the complainant 
and interveners (common carriers and contract carriers, 
in intrastate and interstate commerce, and manufacturers 
and distributors of commodities), their large investments, 
the extent of their operations in highway transportation, 
the character and uses of their equipment, and the losses

4 “ Section 7. That Section 5 of said chapter be and the same is 
hereby further amended by adding thereto a new section to be known 
as Section 5 (b), which shall hereafter read as follows:

“ Section 5 (b). The limitations imposed by this act as to length 
of vehicle or combination of vehicles and weight of loads and of 
height of vehicle with load shall not apply to vehicles when used 
only to transport property from point of origin to the nearest prac-
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to which they would be subjected by requirements of the 
statute. Other findings may be summarized as follows:

Of all the registered vehicles on the highways, including 
trucks, buses and automobiles, less than four-tenths of 
one per cent, have a rated carrying capacity of more than 
7,000 pounds; not more that 5,500 trucks, out of a total 
of 206,000, have such a capacity and are affected by the 
prescribed load limit. There are approximately 200,000 
miles of state and county highways in Texas and less than 
20,000 miles of these are State Designated Highways, the 
improvement of which represents a public investment of 
more than $250,000,000. The annual maintenance cost 
of State Designated Highways for the past three years 
averaged $12,000,000, and that of the more than 180,000 
miles of county highways “ is many millions of dollars 
annually.” In enacting the statute, “ the Legislature of 
Texas found as a fact that 7,000 pounds load weight, plus 
the weight of the vehicle, is the maximum load that 
should be allowed to pass over the Texas highways, 
taking into consideration the manner of past and present 
construction, probable future construction, cost of main-
tenance, strength of bridges, condition of traffic, etc.,” and 
this finding of the Legislature is supported by the pre-
ponderance of the evidence before the court.

ticable common carrier receiving or loading point or from a common 
carrier unloading point by way of the shortest practicable route to 
destination; provided, said vehicle does not pass a delivery or receiv-
ing point of a common carrier equipped to transport such load, or 
when used to transport property from the point of origin to point 
of destination thereof when the destination of such property is less 
distant from the point of origin thereof than the nearest practicable 
common carrier receiving or loading point equipped to transport such 
load; provided, however, that in no event except by special permit, 
as hereinabove specifically provided, shall the length of said vehicles 
exceed fifty-five (55) feet or the weight of such loads exceed fourteen 
thousand (14,000) pounds; and provided further, that the limita-
tions imposed by this act upon weight per inch width of tire shall 
apply to all such vehicles and loads; . .
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There are highways of concrete and other rigid and 
semi-rigid types of construction, and also bridges, capable 
of carrying a greater load than 7,000 pounds, but these 
do not form a regularly connected system and are scat-
tered throughout the State. There are all types of roads, 
“ ranging from dirt, gravel, shell, asphalt and bitulithic to 
concrete and brick highways” of varying degrees of 
strength; the operations of complainant and interveners, 
and others similarly circumstanced, are conducted over 
all these types of highways, and bridges, except in some 
instances where operations may be over a regular route. 
The statute was enacted in the interest of the whole State, 
and the State highway system in particular, and the op-
erations of complainant and interveners constitute a very 
small portion of the traffic which the highways bear.

The number of trucks in use in Texas has increased 
300 per cent, in the last six years; official registrations 
show an increase from 65,536 in 1924 to 206,527 in 1930, 
not including the large increase in interstate truck traffic; 
and this increase in “ truck density ” justifies the dimen- 
sional and weight restrictions of the statute in the in-
terest of public safety and convenience and highway pro-
tection. In 1930, there were only 900 passenger buses 
operating over the Texas highways, representing less than 
.004 of one per cent, of the total number of vehicles; these 
passenger buses, while similar in many respects in con-
struction to trucks carrying freight, are specially equipped 
to haul passengers, operate under regulations of the rail-
road commission and under conditions wholly different 
from those of trucks; that the difference between these 
two types of vehicles and the number of each type, and 
in their operation, is ample justification for legislative 
classification. Excessive loads on trucks are damaging 
the highways and the limitation of the net load to 7,000 
pounds will cause a saving to the State in maintenance 
costs. Heavily loaded trucks cause accidents and reduced 
loads will result in greater safety.

144844 °—32----- 25
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On account of the width of traffic lanes, vehicles of 
greater width or length than that prescribed by the 
statute are hazardous for passing traffic, and the hazard 
will be materially reduced by a lighter load and a lesser 
width and length. There are low underpasses and bridge 
portals in Texas making necessary the prescribed height 
limit of 12^ feet; a low center of gravity makes a truck 
less likely “ to topple over or spill on the highway,” and 
for that reason less dangerous.

In order to carry on the business of farming, “ imple-
ments of husbandry, plows, threshing machines, hay 
pressers, etc.” must be moved from one place to another. 
The same is true of machinery for water-well drilling and 
highway construction. The uses of the highways for this 
sort of transportation are temporary only and essential 
to the public welfare.

The average distance traveled by trucks carrying prop-
erty from points of origin to common carrier receiving 
points, or from common carrier unloading points to desti-
nation, is from four to eight miles; these hauls are uni-
versally short. Such operations are confined to small 
areas and greatly reduce the danger of traffic congestion 
or highway injury incident to truck transportation. Those 
persons coming under the exception permitted by 
§ 5 (b) of the Act transport under distinctly different cir-
cumstances from complainant and interveners, who trans-
port over fixed routes, and from other persons using the 
highways. This exception will have the effect of diverting 
from the highways generally a great deal of traffic and 
thus reduce congestion and danger.

There are a large number of commodities “ such as boil-
ers, transformers, telephone poles, etc,, as [szc] cannot 
be reasonably dismantled ” and which it is necessary to 
transport. The State Highway Commission in the per-
formance of its duty of issuing special permits under § 2
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acts as an administrative, fact-finding body and under a 
prescribed standard.

Upon the facts found, the District Court concluded that 
the requirements of the statute, aside from § 3, subdivi-
sion (f), if independently considered, were reasonable and 
within the constitutional authority of the State.

The intervener W. T. Stevens, who is engaged in haul-
ing uncompressed cotton, specifically complained of § 3, 
subdivision (f) as creating an arbitrary and unconstitu-
tional discrimination against him, and the District Court 
made separate findings upon this point. The court found 
that the customary square bale of uncompressed cotton is 
of a greater size than 30 cubic feet and that the average 
“ square bale of uncompressed cotton, when compressed 
to a standard density, is less than 30 cubic feet in size ”; 
and that the average square bale of cotton whether -un-
compressed or compressed, weighs approximately 500 
pounds or more. There is the further finding that there 
is no commodity commonly transported over the highways 
of Texas which conforms to the description—“ contained, 
boxed or bound in any container, box or binding, contain-
ing more than 30 cubic feet and weighing more that 500 
pounds ”—other than square bales of uncompressed cot-
ton. The court held that the limitation of the load to 
“ fourteen packages, boxes, barrels or bales ” exceeding 
the dimensions stated in § 3, subdivision (f), was reason-
able and valid when construed in connection with the 
provision of § 5 (which became effective January 1, 1932) 
limiting loads to 7,000 pounds, and expressed the opinion 
that 14,000 pounds of uncompressed cotton may be trans-
ported under the provisions of § 7 (§ 5b). But the 
court also held that if § 3 subdivision (f), is construed 
independently of the provisions of § 5, the former “ has 
no relation to the supposed mischiefs to be remedied and 
is unreasonable and unlawfully discriminatory ” in its 
application to the intervener Stevens.
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As the findings of the District Court, so far as they deal 
with matters of fact, are supported by the evidence, we 
pass to the consideration of the questions of law raised 
by appellants’ contentions.

First. The limitation, by § 5,5 of the net load on trucks 
to 7,000 pounds is attacked as an arbitrary regulation 
depriving appellants of their property without due process 
of law. Appellants urge that this provision repeals the 
former law which was properly designed to protect the 
highways and that the drastic requirement of the amend-
ment is opposed to sound engineering opinion; that when 
gross weight is restricted by the 600 pounds per inch of 
tire spread upon the highway there is left a sufficient 
margin to carry greater cargoes than 7,000 pounds with-
out causing damage; and that damage from overweight 
can be prevented only by regulations which fix a maxi-
mum gross load and provide for its proper distribution 
through axles and wheels to the highway surface.

In exercising its authority over its highways the State 
is not limited to the raising of revenue for maintenance 
and reconstruction, or to regulations as to the manner in 
which vehicles shall be operated, but the State may also 
prevent the wear and hazards due to excessive size of 
vehicles and weight of load. Limitations of size and 
weight are manifestly subjects within the broad range of 
legislative discretion. To make scientific precision a cri-
terion of constitutional power would be to subject the 
State to an intolerable supervision hostile to the basic 
principles of our Government and wholly beyond the pro-
tection which the general clause of the Fourteenth Amend-
ment was intended to secure. Ohio Oil Co. v. Conway, 
281 U. S. 146, 159. When the subject lies within the 
police power of the State, debatable questions as to rea-
sonableness are not for the courts but for the legislature,

See Note 3.
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which is entitled to form its own judgment, and its action 
within its range of discretion cannot be set aside because 
compliance is burdensome. Standard Oil Co. v. Marys-
ville, 279 U. S. 582, 586; Price v. Illinois, 238 U. S. 446, 
452, 453; Hadacheck n . Los  Angeles, 239 U. S. 394, 410; 
Euclid v. Ambler Realty Co., 272 U. S. 365, 388; Zahn v. 
Board of Public Works, 274 U. S. 325, 328. Applying this 
principle, this Court in Morris v. Duby, 274 U. S. 135, 
sustained the regulation of the Highway Commission of 
Oregon, imposed under legislative authority, which re-
duced the combined maximum weight in the case of motor 
trucks from 22,000 pounds, which had been allowed under 
prior regulations, to 16,500 pounds.6 See, also, Carley & 
Hamilton v. Snook, 281 U. S. 66, 73. The requirement in 
Morris v. Duby, related to the gross load limit, but we 
know of no constitutional distinction which would make 
such legislation appropriate and deny to the State the 
authority to exercise its discretion in fixing a net load 
limit. We agree with the District Court that the limita-
tion imposed by § 5 of the statute does not violate the due 
process clause.

Second. The objection to the prescribed limitation as 
repugnant to the commerce clause is also without merit. 
The Court, in Morris v. Duby, supra, at p. 143, answered 
a similar objection to the limitation of weight by the fol-
lowing statement, which is applicable here: “An exami-
nation of the acts of Congress discloses no provision, ex-
press or implied, by which there is withheld from the 
State its ordinary police power to conserve the highways

8 In the instant case, there was evidence that the weight of an 
average motor truck would be about 11,000 pounds which, added to 
the 7,000 pounds allowed for net load, would make the limit of gross 
weight about 18,000 pounds. Other testimony was to the effect that 
a truck “ usually weighs about the same as the net load,” and upon 
this assumption it is said that the limit of gross weight would be 
14,000 to 15,000 pounds.
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in the interest of the public and to prescribe such reason-
able regulations for their use as may be wise to prevent 
injury and damage to them. In the absence of national 
legislation especially covering the subject of interstate 
commerce, the State may rightly prescribe uniform regu-
lations adapted to promote safety upon its highways 
and the conservation of their use, applicable alike to 
vehicles moving in interstate commerce and those 
of its own citizens.” In the instant case, there is no 
discrimination against interstate commerce and the 
regulations adopted by the State, assuming them to be 
otherwise valid, fall within the established principle that 
in matters admitting of diversity of treatment, accord-
ing to the special requirements of local conditions, the 
States may act within their respective jurisdictions until 
Congress sees fit to act. Minnesota Rate Cases, 230 U. S. 
352, 399, 400. As this principle maintains essential local 
authority to meet local needs, it follows that one State 
cannot establish standards which would derogate from 
the equal power of other States to make regulations of 
their own. See Hendrick v. Maryland, 235 U. S. 610, 
622; Kane v. New Jersey, 242 U. S. 160, 167; Michigan 
Commission v. Duke, 266 U. S. 570, 576; Interstate 
Busses Corp. v. Blodgett, 276 U. S. 245, 250, 251; Sprout 
v. South Bend, 277 U. S. 163, 169; Continental Baking 
Co. v. Woodring, ante', p. 352.

Third. The conclusion that the State had authority to 
impose the limitation of § 5 for the purpose of protecting 
its highways meets the contention based on the contract 
clause of the Federal Constitution. Contracts which re-
late to the use of the highways must be deemed to have 
been made in contemplation of the regulatory authority 
of the State. With respect to the power of Congress 
in the regulation of interstate commerce, this Court has 
had frequent occasion to observe that it is not fettered by 
the necessity of maintaining existing arrangements which
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would conflict with the execution of its policy, as such a 
restriction would place the regulation of interstate com-
merce in the hands of private individuals and withdraw 
from the control of Congress so much of the field as they 
might choose by prophetic discernment to bring within 
the range of their agreements. Louisville & Nashville R. 
Co. v. Mottley, 219 U. S. 467, 482; Philadelphia, B. & W. 
R. Co. v. Schubert, 224 U. S. 603, 613, 614; New York 
Central Hudson River R. Co. v. Gray, 239 U. S. 583; 
Continental Ins. Co. v. United States, 259 U. S. 156, 171. 
The same principle applies to state regulations in the ex-
ercise of the police power. Rast v. Van Deman & Lewis, 
240 U. S. 342, 363; Union Dry Goods Co. v. Georgia Pub-
lic Service Comm., 248 U. S. 372, 375, 376; Producers 
Transportation Co. v. Railroad Comm., 251 U. S. 228, 
232; Sutter Butte Canal Co. v. Railroad Comm., 279 U. S. 
125, 137, 138; Morris v. Duby, supra.

Fourth. We are thus brought to the questions raised 
with respect to the discriminatory provisions of §§ 3, 5 and 
7 of the Act, which are assailed as denying to appellants 
the equal protection of the laws.

Section 3 (a)7 provides that the limitations as to size 
of vehicle shall not apply to “ implements of husbandry, 
including machinery used solely for the purpose of drilling 
water wells, and highway building and maintenance ma-
chinery temporarily propelled or moved upon- the public 
highways.” The District Court was of the opinion that 
the term “ implements of husbandry ” has reference to 
such implements as “ tractors, plows, trucks, hay presses, 
etc.” and that the use of the highways for this purpose, 
as well as for the movement of the described machinery, 
is but temporary. 56 F. (2d) at p. 190. Appellants urge 
that any implement, truck or vehicle used by a farmer 
is an “ implement of husbandry,” and hence, that under

See Note 2.
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this exception trucks used by farmers in connection with 
dairies or farms may be operated throughout Texas with-
out any restriction as to size. We see no reason for at-
tributing such a broad construction to the provision, if its 
validity can be saved by a narrower one, and we are in-
formed that the Court of Criminal Appeals of Texas has 
held that the term “implement of husbandry” in this 
statute covers only farm machinery and not trucks used 
as an incident to the business of farming. Reaves v. 
Texas, 50 S. W. (2d) 286. Appellants also insist that the 
words “ temporarily propelled or moved upon the public 
highways ” apply only to “ highway building and main-
tenance machinery” and not to “implements of hus-
bandry.” If the construction by the District Court of 
the term “ implements of husbandry ” is correct, it would 
follow that the movement would be relatively temporary 
and infrequent as compared with the ordinary uses of 
the highways by motor trucks. We think that the ex-
ception, in the light of the context and of its apparent 
purpose, instead of being arbitrary relieves the limitation 
of an application which otherwise might itself be con-
sidered to be unreasonable with respect to the exceptional 
movements described.

We do not find the provision of § 3 (c),8 fixing approxi-
mately the same limit of length for individual motor 
vehicles and for a combination of such vehicles, to be open 
to objection. If the State saw fit in this way to dis-
courage the use of such trains or combinations on its 
highways, we know of no constitutional reason why it 
should not do so.

Objection is made to § 7 (§ 5b)9 permitting an addi-
tional length of vehicles and greater loads than 7,000

8 See Note 2.
’See Note 4.



SPROLES v. BINFORD. 393

374 Opinion of the Court.

pounds (up to 14,000 pounds) when the vehicles are 
operated, as stated, between points of origin, or destina-
tion, and “ common carrier receiving or loading,” or un-
loading, points. Appellants urge that this provision, by 
reason of the use of the terms “ nearest practicable com-
mon carrier receiving or loading point ” and “ shortest 
practicable route to destination,” and 11 common carrier 
receiving or loading point equipped to transport such 
load,” is so uncertain that it affords no standard of con-
duct that it is possible to know. We cannot agree with 
this view. The “ common carrier receiving or loading 
points,” and the unloading points, described, seem quite 
clearly to be points at which common carriers customarily 
receive shipments, of the sort that may be involved, for 
transportation, or points at which common carriers cus-
tomarily unload such shipments. “ Shortest practicable 
route ” is not an expression too vague to be understood. 
The requirement of reasonable certainty does not pre-
clude the use of ordinary terms to express ideas which 
find adequate interpretation in common usage and under-
standing. Waters-Pierce Oil Co. n . Texas (No. 1), 212 . 
U. S. 86, 109 ; Nash v. United States, 229 U. S. 373, 377 ; 
Miller v. Strahl, 239 U. S. 426, 434; Omaechevarria v. 
Idaho, 246 U. S. 343, 348; Hygrade Provision Co. v. Sher-
man, 266 U. S. 497, 502; B andini Co. v. Superior Court, 
284 U. S. 8, 18. The use of common experience as a 
glossary is necessary to meet the practical demands of 
legislation. In this instance, to insist upon carriage by 
the shortest possible route, without taking the practica-
bility of the route into consideration, would be but an 
arbitrary requirement, and the expression of that which 
otherwise would necessarily be implied, in order to make 
the provision workable, does not destroy it.

If taken to be sufficiently definite, appellants deny that 
the exception is justified. The District Court found that 
it relates to hauls that are universally short, averaging
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from four to eight miles, and that those who come within 
the exception transport under distinctly different cir-
cumstances from other persons using the highways. Ap-
pellants contest the latter statement and urge that the 
former ground is insufficient. But the legislature in 
making its classifications was entitled to consider fre-
quency and character of use and to adapt its regulations 
to the classes of operations, which by reason of their ex-
tensive as well as constant use of the highways brought 
about the conditions making the regulations necessary. 
Continental Baking Co. v. Woodring, supra. It is said 
that the exception was designed to favor transportation 
by railroad as against transportation by motor trucks. If 
this was the motive of the legislature, it does not follow 
that the classification as made in this case would be in-
valid. The State has a vital interest in the appropriate 

. utilization of the railroads which serve its people, as well 
as in the proper maintenance of its highways as safe and 
convenient facilities. The State provides its highways 
and pays for their upkeep. Its people make railroad 

• transportation possible by the payment of transportation 
charges. It cannot be said that the State is powerless 
to protect its highways from being subjected to excessive 
burdens when other means of transportation are avail-
able. The use of highways for truck transportation has 
its manifest convenience, but we perceive no constitu-
tional ground for denying to the State the right to foster 
a fair distribution of traffic to the end that all necessary 
facilities should be maintained and that the public should 
not be inconvenienced by inordinate uses of its highways 
for purposes of gain. This is not a case of a denial of the 
use of the highways to one class of citizens as opposed to 
another, or of limitations having no appropriate rela-
tion to highway protection. It is not a case of an arbi-
trary discrimination between the products carried, as in 
the case of Smith v. Cahoon, 283 U. S. 553, 567. The pro-
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vision of § 7 permitting increased loads under the stated 
conditions applies to all persons and to all products. 
The discrimination is simply in favor of short hauls and 
of operations which, as the District Court found, are 
confined to small areas and greatly reduce the danger of 
traffic congestion and highway casualties. The limita-
tion of the length of vehicles, covered by the exception, 
to 55 feet, and of the weight of their loads to 14,000 
pounds, must be taken to be within the legislative discre-
tion for the same reasons as those which were found 
to sustain the general limitation of size and weight to 
which the exception applies.

Another objection to classification is based on the fact 
that the limitation of § 5 10 applies to “ commercial motor 
vehicles” which, as defined in the Act, do not include 
passenger buses. The latter motor vehicles, while sub-
ject to the general limitation of “ 600 pounds per inch 
width of tire upon any wheel concentrated upon the sur-
face of the highway,” are not subject to a load limit. The 
District Court found, as above stated, that there were only 
900 passenger buses operating over the Texas highways 
(representing less than .004 of one per cent, of the total 
number of vehicles) and that the difference between the 
two types of vehicles and number of each type and in the 
conditions of operations were such as to support the 
classification. Appellants press the contention that, as 
admitted by the District Court, the damage to the high-
ways is as great from a load of persons as from a load of 
freight, and that the combined weight of vehicles and 
load in the case of passenger buses is greater than the 
combined weight of vehicles and load carrying freight 
where the net load is limited to 7,000 pounds. These con-
siderations would be controlling if there were no other 
reasonable basis for classification than the mere matter

“See Note 3.
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of weight. But in passing upon the question of the con-
stitutional power of the State to fashion its regulations for 
the use of the highways it maintains, we- cannot ignore 
the fact that the State has a distinct public interest in 
the transportation of persons. We do not think that it 
can be said that persons and property, even with respect 
to their transportation for hire, must be treated as falling 
within the same category for purposes of highway regula-
tion. The peculiar importance to the State of conven-
iences for the transportation of persons in order to provide 
its communities with resources both of employment and 
of recreation, the special dependence of varied social and 
educational interests upon freedom of intercourse through 
safe and accessible facilities for such transportation, are 
sufficient to support a classification of passenger traffic 
as distinct from freight. There is no constitutional re-
quirement that regulation must reach every class to which 
it might be applied,—that the legislature must regulate 
all or none. Silver v. Silver, 280 U. S. 117, 123. The 
State is not bound to cover the whole field of possible 
abuses. Patsone v. Pennsylvania, 232 U. S. 138, 144. 
The question is whether the classification adopted lacks a 
rational basis. Lindsley v. Natural Carbonic Gas Co., 
220 U. S. 61, 78; Keokee Coke Co. v. Taylor, 234 U. S. 
224, 227; Miller v. Wilson, 236 U. S. 373, 384; Carley v. 
Snook, supra; Smith v. Cahoon, supra. We cannot say 
that such a basis is lacking in this instance.

In view of our conclusion that the limitation in § 5, 
and the exception in § 7 (§ 5b) are valid, it is unnecessary 
to consider the question which has been presented as to 
the validity of § 3 (f), if it were regarded as an independ-
ent provision, that is, in case the objections to § 5 were 
sustained. It appears to be conceded that under the 
ruling of the District Court as to § 5 and § 7 (§ 5b), 
which we have approved, motor transportation of uncom-
pressed cotton is placed upon an equal basis with other 
articles of commerce. 56 F. (2d) at pp. 191, 193.
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Fifth. Appellants also urge that § 211 is invalid as a 
delegation of power to the State Highway Department 
in violation of § 28, Art. I, of the Texas Constitution and 
of the Fourteenth Amendment of the Federal Constitu-
tion. We think that the objection is untenable. We 
agree with the District Court that the authority given 
to the department is not to suspend the law, but is of a 
fact-finding and administrative nature, and hence is law-
fully conferred. See Trimmier v. Carlton, 116 Tex. 572, 
591 ; 296 S. W. 1070. Under § 2, special permits may be 
granted by the department, for limited periods, for the 
transportation “ of such overweight or oversize or over-
length commodities ” when it is. found that they “ can-
not be reasonably dismantled,” or for the operation of 
super-heavy and oversize equipment for the transporta-
tion of commodities ascertained to be of that character. 
This authorization, in our judgment, does not involve an 
unconstitutional delegation of legislative power. Union 
Bridge Co. v. United States, 204 U. S. 364; United States 
v. Grimaud, 220 U. S. 506; Red a C ” Oil Co. v. North 
Carolina, 222 U. S. 380, 394; Mutual Film Corp. n . In-
dustrial Comm., 236 U. S. 230, 245; Hampton & Co. v. 
United States, 276 U. S. 394.

The decree of the District Court is affirmed.
Decree affirmed.

ADAMS et  al . v. MILLS, DIRECTOR GENERAL, 
ET AL.

CERTIORARI TO THE CIRCUIT COURT OF APPEALS FOR THE 
SEVENTH CIRCUIT.

No. 581. Argued April 15, 18, 1932.—Decided May 23, 1932.

1. Commission merchants to whom, as factors, shipments of livestock 
were consigned for sale and who were obliged to pay unlawful un-
loading charges to carriers, for which they reimbursed themselves 

11 See Note 1.
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out of the sales of the livestock in their accounts with the consignors, 
are proper parties to claim and sue for reparation, under §§ 8 and 
16 (2) of the Interstate Commerce Act. P. 406.

2. The question whether a terminal service, in the particular facts 
and circumstances, is reasonably to be treated as additional to or 
as part of the service covered by the line-haul rate, is a question 
upon which the findings of the Interstate Commerce Commission, 
if supported by evidence, are conclusive. P. 407.

3. The evidence supports the findings of the Interstate Commerce 
Commission that the unloading of livestock at the Chicago Stock- 
yards is, in virtue of long practice and because of the special condi-
tions there, a transportation service, though, ordinarily, unloading 
is a duty of the consignee. P. 410.

4. The evidence also sustains the Commission’s finding that the Chi-
cago Stockyards Company, in unloading livestock into its pens, acts 
as agent of the line-haul carriers. Id.

5. The Commission was justified by the facts in its conclusion that 
line-haul carriers, which long had absorbed in their tariffs the 
Stockyards Company’s charge per car for unloading, and the Stock- 
yards Company, were guilty of an unfair practice in forcing con-
signees to pay an increase of that charge, which the Stockyards 
Company added to its tariff and which the line-haul carriers, though 
refusing to join in or absorb it, added to their freight bills, whereby 
it was collected for the Stockyards Company. P. 414.

6. The fact that the Stockyards Company is itself a common carrier 
and published in its tariff the increased charge for the unloading 
service, “ as a carrier’s agent,” does not affect the above-stated 
conclusion, since the question concerned the lawfulness of the prac-
tice and not the reasonableness of the charge, and one carrier may 
act as agent for another. P. 415.

7. Evidence that while the line-haul railroads were under Federal 
Control the extra charge was added to their freight bills, and that 
the Stockyards Company collected the bills and paid over the entire 
proceeds to the railroads, and that the railroads subsequently com-
pensated the Stockyards Company, supports the finding that the 
Director General participated in the “ unjust and unreasonable 
practice,” within the meaning of § 206 (c) of the Transportation

' Act. Pp. 415—416.
8. The Court will not entertain an objection which was not made 

either to the Commission in the proceedings for reparation, or to 
the court below in the action to enforce the reparation order. 
P. 416.

51 F. (2d) 620, reversed.
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Certiora ri , 284 U. S. 614, to review the affirmance of a 
judgment on a verdict directed for the defendants, in an 
action to enforce a reparation order, brought by numerous 
commission merchants against the Union Stockyard and 
Transit Company and the Director General of Railroads. 
For opinion of District Court, see 39 F. (2d) 80; C. C. A., 
Adams v. Mellon, 51 F. (2d) 620.

Mr. Franklin J. Stransky, with whom Mr. Clair R. 
Hillyer was on the brief, for petitioners.

This is an action in tort brought against respondents 
as joint tort-feasors on account of the exaction from peti-
tioners of unlawful charges by means of an unlawful 
practice, resorted to by respondents in order to settle a 
controversy between themselves with reference to the 
extra charge.

The practice was unreasonable and unlawful for the 
following reasons:

(1) The published tariffs of the line-haul carriers 
undertook the complete transportation of live stock to 
the Yards for a through rate, including the unloading. 
The right of the shipper could be affected only by a 
change in those tariffs.

(2) The extra charge was not justified either by the 
published tariffs of the line-haul carriers or by the pub-
lished tariffs of the Stock Yard Company.

(3) It is not consistent with the spirit and intent of 
the Act to Regulate Commerce that the identical service 
of unloading live stock, undertaken and charged for in 
the published tariffs of the line-haul carriers, should be 
also made the subject matter of the independent control 
and charge of the agency of those carriers performing 
that service.

Mr. Frank H. Towner, with whom Messrs. Silas H. 
Strawn and Ralph M. Shaw were on the brief, for the 
Union Stock Yard & Transit Co., respondent.



400 OCTOBER TERM, 1931.

Argument for the Stockyards. 286 U.S.

Under the theory of the law adopted by the Commis-
sion, the Yards Company was obliged to file with the 
Commission its tariff containing its charges for loading 
and unloading live stock. If this was so, the law re-
quired the Yards Company to assess, collect and retain 
those charges. The reasonableness and propriety of 
those charges was not in issue in any proceeding before 
the Commission. Notwithstanding this, the order sued 
on herein operated to reduce those charges and is, there-
fore, unlawful and void. Manufacturers Ry. Co. V. 
United States, 246 U. S. 457; United States v. U. S. Y. & 
T. Co., 192 Fed. 330, 226 Fed. 286; Pennsylvania R. Co. 
v. International Coal Co., 230 U. S. 184, 196; Armour & 
Co. v. United States, 209 U. S. 56, 72; Davis v. Portland 
Seed Co., 264 U. S. 403.

A finding of illegality in the charges of the Yards 
Company or of the Director General was a prerequisite 
to the Commission’s order that any part of those charges 
should be refunded to petitioners. Pennsylvania R. Co. 
v. International Coal Co., 230 U. S. 184; Baltimore & 
O. R. Co. v. United States, 277 U. S. 291; Florida East 
Coast R. Co. v. United States, 234 U. S. 167.

Condemnation must be based upon an adequate record. 
Baltimore & O. R. Co. v. United States, 277 U. S. 291. 
The only effect of the order made, if complied with, would 
be to reduce respondents’ tariff charges. This can not 
be done through indirection, but must result from a def-
inite finding that those charges are unlawful. There 
is no such finding, nor would the record have supported 
one, if made. It follows that the practice of collecting 
those lawful charges could not have been unlawful. In-
terstate Commerce Comm. v. Stickney, 215 U. S. 98; 
Interstate Commerce Comm. v. Chicago, B. & Q. R. Co., 
186 U. S. 320.

The tariffs constituted notice to the world that during 
the reparation period, the shipper would be required to
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pay 25 cents per car for the loading or unloading of his 
stock, this being the difference between the total amount 
of the Yards Company charge and the absorption by the 
Director General. Louisville & N. R. Co. v. Maxwell, 
237 U. S. 94; Keogh v. C. N. W. R. Co., 260 U. S. 156; 
Louisville & N. R. Co. v. Central Iron Works, 265 U. 8. 
59; New York Central R. Co. v. York & Whitney Co., 
256 U. S. 406; Pennsylvania R. Co. v. International Coal 
Co., 230 U. S. 184.

The duty to load and unload was an obligation of the 
shipper or consignee. Even if this duty rested upon the 
line-haul carriers or the Director General, there can still 
be no recovery in this case from the Yards Company. 
Such a holding, if proper, would have required the pay-
ment of the charges of the Yards Company by the line-
haul carriers or the Director General. The Yards Com-
pany, therefore, has only received an amount which had 
to be paid either by the shipper, the consignee or the 
Director General and there can be no recovery from it. 
Covington v. Keith, 139 U. S. 129, distinguished.

Claims for reparation before the Commission and in 
court must be brought in the names of the real parties 
in interest. Who may maintain a suit is a matter of 
law. Petitioners do not have such an interest as entitles 
them to maintain this suit, either in their own behalf or 
as factors in behalf of the shippers. They neither paid 
nor bore the charges sued for and were not damaged. 
Mackay v. Randolph Macon Coal Co., 178 Fed. 881; 
Fitkin v. Century Oil Co., 16 F. (2d) 22; Spiller v. Atchi-
son, T. & S. F. Ry. Co., 253 U. S. 117; Phillips Co. v. 
Grand Trunk W. Ry. Co., 236 U. S. 663. They are not 
parties in interest. Missouri Portland Cement Co. v. 
Director General, 88 I. C. C. 492; Southern Pacific Co. 
v. Darnell-Taenzer Co., 245 U. S. 531; Louisville & N> 
R. Co. v. Sloss-Sheffield Co., 269 U. S. 217; Illinois Cen-
tral R. Co. v. Vest, 39 F. (2d) 658; General, etc., Corp.

144844 °—32----- 26



402 OCTOBER TERM, 1931.

Argument for the Stockyards. 286 U.S.

v. Southern Ry., 169 I. C. C. 83; Parsons v. C. & N. W. 
Ry. Co-, 167 U. S. 447; Knudson Co. v. Michigan Central 
R. Co., 148 Fed. 968; Southern Pine Lumber Co. v. 
Southern Ry. Co., 14 I. C. C. 195; Pennsylvania R. Co. v. 
International Coal Co., 230 U. S. 184; Spiller v. Atchison, 
T. de S. F. Ry. Co., 253 U. S. 117; Davis v. Portland 
Seed Co., 254 U. S. 403. Distinguishing: Consolidated 
Cut Stone Co. v. Atchison, T. <fc & F. Ry. Co., 39 F. (2d) 
661; New York Central R. Co. v. York Co., 256 U. S. 
406; Kansas City Sou. Ry. Co. v. United States, 252 U. S. 
178; Interstate Commerce Comm. v. Stickney, 215 U. S. 
98.

Petitioners can not recover in this case as factors or 
agents for the shippers. Hamilton v. Dillon, 11 Fed. 
Cas. 332; Smith & Son v. Blohm, 159 Iowa 592; Progress 
Farms v. Chicago Horse Sales Co., 153 Wis. 249; Beards-
ley v. Schmidt, 120 Wis. 405; North American Co. v. St. 
Louis & S. F. R. Co., D. C. U. S., Eastern Division, E. D. 
Mo., (unreported); Memphis Freight Bureau v. St. Louis 
& S. F. Ry. Co., 57 I. C. C. 212.

The Yards Company never was under federal control. 
Notwithstanding, the Commission has awarded repara-
tion in the order sued on herein against the Yards Com-
pany with respect to shipments which moved intrastate 
within Illinois.

The award of reparation made by the Commission 
herein was made in two separate proceedings before it. 
In one of those proceedings, the record fails to show that 
petitioners were parties complainant and how much 
reparation was awarded in each of the two proceedings. 
The order sued on is invalid in so far as it awards repara-
tion in that proceeding in which the record fails to show 
that petitioners were complainants, and since there is 
no proof as to how much of the total award is thus in-
valid, there can be no recovery at all.
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The Commission did not have before it any competent 
evidence upon which it could determine the amount of 
the reparation awarded by it and the order awarding 
such reparation is therefore void.

The reparation is void because the Commission, in 
making it, considered evidence not in the record before it.

Messrs. Sidney F. Andrews and A. A. McLaughlin for 
the Director General, respondent.

The published tariffs of the line-haul carriers covered 
transportation to the stock yards, but did not include 
unloading the stock.

The Yards Company was not the agent of the line-
haul carriers in performing any transportation service or 
in publishing and enforcing its tariffs. United States v. 
Union Stock Yards & Transit Co., 226 U. S. 286.

The Yards Company was a common carrier and re-
quired to file and maintain its tariffs. In its tariff in-
creasing its charges, it recited in parentheses that its 
charges were “ as a carrier’s agent.” The alleged agency 
was repudiated and did not exist, and the Commission 
so found.

The evidence was insufficient to show the duty of load-
ing and unloading live stock at the stock yards was that 
of the line-haul carriers or that the line-haul carriers 
should assume the expense thereof.

The stock yards were not the terminals of the line-haul 
carriers.

The Yards Company was a common carrier subject to 
the jurisdiction of the Interstate Commerce Commission, 
and its tariffs prescribing charges for its transportation 
services furnish the legal rate therefor, which it was bound 
to collect. United States v. Union Stock Yards & Transit 
Co., 226 U. S. 286; Chicago Livestock Exchange v. Atchi-
son, T. &' S. F. Ry. Co., 52 I. C. C. 209; s. c., 58 I. C. C.
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164; Louisville N. Ry. Co. v. Maxwell, 237 U. S. 94; 
Keogh v. C. & N. W. Ry. Co., 260 U. S. 156; Louisville 
& N. Ry. Co. v. Central Iron Works, 265 U. S. 59.

Loading and unloading was a transportation service for 
which the carrier performing the service was entitled to 
compensation and for which the shipper was bound to 
pay. Covington Stock Yards v. Keith, 139 U. S. 128; 
United States v. Union Stock Yards & Transit Co., 226 
U. S. 286; Act to Regulate Commerce, § 1, par. 3; Chicago, 
M. & St. P. Ry. Co. v. Wisconsin, 238 U. S. 491.

The increased charge of 25 cents per car was collected 
from the shipper by the Yards Company and the Circuit 
Court of Appeals correctly so held.

The making and collecting of the separate charge for 
unloading was not an unlawful or unreasonable practice. 
Interstate Commerce Comm. v. Chicago, B. & Q. R. Co., 
186 U. S. 320; Interstate Commerce Comm. v. Stickney, 
215 U. S. 98; Act to Regulate Commerce, § 6, pars. 1, 7.

Congress did not consent that the agent appointed by 
the President might be proceeded against before the In-
terstate Commerce Commission for a tort, but only for 
damage resulting from the “ collection or enforcement by 
or through the President during the period of federal 
control of rates, fares, charges, regulations and practices.” 
Davis v. Donovan, 265 U. S. 257; Transportation Act, 
1920, § 206-c.

The absorption tariffs of the line-haul carriers furnish 
the measure of their obligation and legal right to con-
tribute to the payment of the Yards Company’s charges. 
Act to Regulate Commerce, § 1, par. 6; § 6, par. 7.

The decision of the District Court that these petitioners 
had no right to maintain this action was correct. Adams 
v. Mellon, 51 F. (2d) 620.

The only party entitled to recover reparation is the 
one who paid and bore the charges on account of which 
recovery is sought. Pennsylvania R. Co. v. International
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Coed Co., 230 U. S. 184; Spiller v. Atchison, T. & S. F. 
Ry. Co., 253 U. S. 117; Parsons v. C. & N. W. Ry. Co., 
167 U. S. 447; Meeker v. Lehigh Valley R. Co., 236 
U. S. 412.

Messrs. Daniel W. Knowlton and J. Stanley Payne, by 
leave of Court, filed a brief on behalf of the Interstate 
Commerce Commission as amicus curiae.

Mr . Justice  Brandeis  delivered the opinion of the 
Court.

This action was brought, on December 10, 1928, in the 
federal court for northern Illinois to enforce an order of 
the Interstate Commerce Commission for reparations in 
the sum of $140,001.25, and interest. The plaintiffs, 103 
in number,1 members of the Chicago Live Stock Exchange, 
are commission merchants engaged in the business of 
buying and selling livestock at the Union Stock Yards, 
Chicago. The defendants are the Union Stock Yard and 
Transit Company, owner of the yards, and the Director 
General of Railroads, as agent of the President, being 
the officer against whom suit may be brought, under § 206 
of the Transportation Act, 1920, 41 Stat. 461, on causes of 
action arising out of Federal control. The award was 
made on account of an extra charge of 25 cents a car for 
unloading livestock received at the yards from about 
174,000 different shippers, during the period of Federal 
control, December 28, 1917 to February 29, 1920. The 
Commission held that the charge had been exacted under 
an unlawful practice; and awarded reparation to the 
plaintiffs, who as consignees had paid the charge found 
unlawful. See Chicago Live Stock Exchange v. Atchison,

1 This is the figure stated in the opinions of both courts below, and 
in the briefs of counsel. The names of only 101 plaintiffs appear in 
the petition in the District Court and in the motion to amend the 
petition, as set out in the Transcript of Record.
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T. & S. F. Ry. Co., 52 I. C. C. 209; 58 I. C. C. 164; 100 
I. C. C. 266; 144 I. C. C. 175.

The case was tried in the District Court before a jury 
upon the evidence introduced before the Commission and 
additional evidence introduced by the parties at the trial. 
At the close of the evidence, each defendant moved, on 
many grounds, for a directed verdict. The District Judge 
granted the motions on the ground that the plaintiffs had 
no such interest in the claims for reparations as would 
entitle them to maintain an action under § 8 and § 16 (2) 
of the Interstate Commerce Act. 39 F. (2d) 80. The Cir-
cuit Court of Appeals affirmed the judgment; but, not 
being entirely satisfied that the reason assigned by the 
District Court was correct, rested its decision on the 
ground that the exaction of the extra 25-cent charge was 
a lawful practice. 51 F. (2d) 620. This Court granted 
a writ of certiorari. 284 U. S. 614.

First. The defendants contend that even if the exac-
tion of the extra 25-cent charge was unlawful, the plain-
tiffs are not entitled to recover. The argument is that 
under § 8 of the Interstate Commerce Act the liability of 
the common carrier is “ to the person or persons injured 
thereby for the full amount of damages sustained in con-
sequence of any such violation ”; that before any party 
can recover under the Act he must show not merely the 
wrong of the carrier, but that the wrong has in fact oper-
ated to the plaintiff’s injury; that here the award is to 
the plaintiffs individually, not as agents for the shippers; 
and that individually they suffered no pecuniary loss, 
since they paid the charges as commission merchants and 
reimbursed themselves for these, as for other, charges 
from the proceeds of the sale of livestock, remitting to 
their principals only the balance remaining. We think 
the argument unsound, for the reasons, among others, 
stated in Southern Pacific Co. v. Darnell-Taenzer Lumber 
Co., 245 U. S. 531, and Louisville & Nashville R. Co. v. 
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Sloss-Sheffield Co., 269 U. S. 217, 234-238. See also 
Missouri Portland Cement Co. v. Director General, 88 
I. C. C. 492, 495, 496; Doughty-McDonald Grocery Co. v. 
Atchison, T. & S. F. Ry. Co., 155 I. C. C. 47, 49; Cali-
fornia Fruit Exchange v. American Railway Express Co., 
155 I. C. C. 105, 107.

The plaintiffs were the consignees of the shipments and 
entitled to possession of them upon payment of the law-
ful charges. If the defendants exacted from them an un-
lawful charge, the exaction was a tort, for which the 
plaintiffs were entitled, as for other torts, to compensa-
tion from the wrongdoer. Acceptance of the shipments 
would have rendered them personally liable to the car-
riers if the merchandise had been delivered without pay-
ment of the full amount lawfully due. New York Central 
R. Co. v. York & Whitney Co., 256 U. S. 406, 407, 408. 
Compare Union Pae. R. Co. v. American Smelting & 
Rjg. Co., 202 Fed. 720, 723. As they would have been 
liable for an undercharge, they may recover for an over-
charge. In contemplation of law the claim for damages 
arose at the time the extra charge was paid. See Southern 
Pacific Co. v. Darnell-Taenzer Lumber Co., 245 U. S. 
531, 534. Neither the fact of subsequent reimbursement 
by the plaintiffs from funds of the shippers, nor the dis-
position which may hereafter be made of the damages re-
covered, is of any concern to the wrongdoers. This pro-
ceeding does not involve a controversy between the con-
signors and the consignees; and the carriers can not be 
allowed to import one into it. Compare Louisville & 
Nashville R. Co. v. Sloss-Sheffield Steel & Iron Co., 269 
U. S. 217, 238. The rights of the shippers in the pro-
ceeds of the action will not be affected by our decision. 
Compare Jennison Bros. & Co. v. Dixon, 133 Minn. 268 ; 
158 N. W. 398. Those rights might have been asserted 
by intervention in the proceedings before the Commis-
sion. They may still be asserted independently in appro-
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priate proceedings later. The plaintiffs have suffered in-
jury within the meaning of § 8 of the Interstate Com-
merce Act; and the purpose of that section would be de-
feated if the tortfeasors were permitted to escape repara-
tion by a plea that the ultimate incidence of the injury 
was not upon those who were compelled in the first in' 
stance to pay the unlawful charge.

An additional reason for permitting this action is that 
the relation between the parties to the shipments in ques-
tion was that of principal and factor, not simply that of 
consignor and consignee. The Commission found that, 
as commission merchants, the plaintiffs were empowered, 
by well-established usage, to pay the freight and related 
charges; to file claims for overcharges; and to settle with 
the carriers therefor. Being factors for the shippers, it was 
not only their right but their duty to resist illegal exac-
tions. This duty did not, as the District Court suggested, 
terminate upon remission of the proceeds of the sale of the 
livestock, less the charges in fact paid. It persists, with 
the assent of the principals, until the claim for reparation 
shall have been prosecuted to a successful conclusion. It 
is urged, on behalf of the defendants, that the order of 
the Commission ran in favor of the plaintiffs, not as fac-
tors, but as individuals. The contention is contrary to the 
fact.2 But the form of the order is without importance.

2 The finding of the Commission in its report of June 2, 1925, was 
that the parties of record who “ paid the charges ” on the shipments 
involved “ have been damaged in the amount of such charges and are 
severally entitled to reparation, as factors and agents for the ship-
pers.” 100 I. C. C. 266, 270. The fact that “ the charge which 
was paid by the commission merchant was subsequently charged 
back and collected from the consignors,” the report said, “ would 
not affect the right of the complainant consignees to awards of repa-
ration. There is a direct and well established relation between the 
complaining members of the exchange and their shippers by which 
the former are fully authorized to present these claims and seek 
awards of reparation in their own names as factors and agents for
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The Commission has recognized the right of a factor to 
maintain in his own name an action in the interest of his 
principal. See Memphis Freight Bureau v. St. Louis & 
San Francisco R. Co., 57 I. C. C. 212; Texas Livestock 
Shippers Protective League v. Director General, 139 
I. C. C. 448. No useful end would be served by requiring 
the joining of 174,000 shippers in this_proceeding; and § 8 
of the Interstate Commerce Act is not to be so construed. 
Compare Spiller v. Atchison, T. & S. F. Ry. Co., 253 U. S. 
117, 134, 135.

Second. The defendants challenge the Commission’s 
holding that the extra charge of 25 cents made to the 
shippers was an unlawful practice. The conclusion rests 
upon the findings that the Stock Yards are, in effect, 
terminals of the line-haul carriers; and that the service 
of unloading the livestock there is a part of transporta-
tion. That the yards are, in effect, terminals of the rail-
roads is clear. They are in fact used as terminals; and 
necessarily so. Whether the unloading in the yards was 
a part of transportation was not a pure question of law 
to be determined by merely reading the tariffs. Com-
pare Great Northern Ry. Co. v. Merchants Elevator Co., 
259 U. S. 285, 294. The decision of the question was de-
pendent upon the determination of certain facts, includ-
ing the history of the Stock Yards and their relation to

such shippers. . . . The right of factors in their representative 
capacity to recover reparation in their own names for unlawful and 
unreasonable charges is settled.” Ibid., at 269, 270.

That the subsequent order of the Commission, of December 12, 
1927, fixing the amounts due the several complainants, made no 
reference to their position as factors is without significance. The 
order expressly incorporated the report; and in the report the 
Commission had already determined that the complainants, as fac-
tors, were entitled to recover in their own names. Nor is the form 
of the petition in the District Court material. The plaintiffs’ right 
of recovery in this proceeding was defined by the finding and order 
of the Commission in their favor.
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the line-haul carriers; the history of the unloading charge 
at these yards; and the action of the parties in relation 
thereto. If there was evidence to sustain the Commis-
sion’s findings on these matters, its conclusion that the 
collection of the extra charge from the shippers was an 
unreasonable and unlawful practice must be sustained. 
Atchison, T. & S. F. Ry. Co. v. United States, 232 U. S. 
199, 221; Los Angeles Switching Case, 234 U. S. 294, 310, 
311.

Third. There was ample evidence to sustain the findings 
of the Commission that the unloading of livestock at the 
stockyards was a part of the transportation provided for 
in the tariffs of the line-haul carriers.

(1) Throughout the United States, the duty of unload-
ing carload freight rests ordinarily upon the consignee. 
See National Lumber Dealers’ Assn. v. Atlantic Coast 
Line R. Co., 14 I. C. C. 154, 160. But continuously for 
fifty years prior to 1917, livestock had been unloaded at 
Chicago by the Stock Yards Company, without charge 
therefor to the shipper or consignee. Compare Coving-
ton Stock-Yards Co. v. Keith, 139 U. S. 128, 136. For 
this service the company received 25 cents a car; but not 
from the shipper. Its charge was paid by the line-haul 
carriers, whose tariffs read: “ Carriers as shown will pay 
the Union Stock Yards and Transit Company’s charges 
as follows: Unloading (in cents per car) 25.”

3

The history of the practice is this. The Union Stock 
Yard and Transit Company was organized in 1865 by the 8

8 Transportation Act, 1920, § 418, 41 Stat. 486, enacted after the 
period here in question, provided that thereafter, with certain 
exceptions: “ Transportation wholly by railroad of ordinary livestock 
in car-load lots destined to or received at public stockyards shall 
include all necessary service of unloading and reloading en route, 
delivery at public stockyards of inbound shipments into suitable pens, 
and receipt and loading at such yards of outbound shipments, without 
extra charge therefor to the shipper, consignee or owner. . . .”
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railroads then entering Chicago; and until 1894 its shares 
were largely held by them. The company constructed 
stockyards and tracks connecting with those of the line-
haul carriers. After 1897 the company’s railroad prop-
erty was operated under lease by the Chicago Junction 
Railway Company, which received from the line-haul car-
riers compensation for the use of its tracks. The line-
haul carriers, using their own locomotives and crews, 
brought all inbound carload shipments of livestock to the 
unloading chutes of the Stock Yards Company; and col-
lected from the shippers a terminal or switching charge 
of $2 per car, in addition to the line-haul rate.4

From the time when the cars were placed at the chutes, 
the course of business was substantially as follows: Em-
ployees of the Stock Yards Company unloaded the live-
stock into pens located upon the company’s property and 
leased by it to the commission merchants who handled 
the stock for the shippers and who were invariably the 
consignees of the shipments. The Yards Company noti-
fied the commissionmen of the arrival of the shipment, 
prepared the official record of the receipt of the livestock, 
the contents of the car, and the condition of the animals— 
the record used by the line-haul carriers. After securing 
from the Western Weighing Association Bureau (a bureau 
of the line-haul carriers) data concerning the actual 
weight of the livestock, the company made a corrected 
record of the freight charges due from the commission-
men. These charges it collected for the line-haul car-
riers; and, in consideration of the prompt release of the 
livestock without surrender of the bill of lading and with-
out payment of the charges, it guaranteed them. The

4 The imposition of the $2 charge was the subject of much litigation 
before the Commission and the courts. Interstate Commerce Comm. 
v. Chicago, B. & Q. R. Co., 186 U. S. 320; Interstate Commerce 
Comm. v. Stickney, 215 U. S. 98. Compare Chicago Live Stock 
Exchange v. Chicago Great Western Ry. Co., 10 I. C. C. 428.
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practice was for the company to make collection from the 
consignees of all charges twice a week; and once a week 
to pay the whole amount thus collected to the railroads. 
Once a month the railroads paid the Yards Company its 
charges for unloading.

(2) Prior to the decision in United States v. Union 
Stock Yard & Transit Co., 226 U. S. 286 (December 9, 
1912), the unloading charges of the Yards Company had 
not been contained in any tariff filed by it with the Com-
mission. After that decision the company filed with the 
Commission its Tariff No. 1, effective May 30, 1913, stat-
ing its charge to be 25 cents a car. That tariff remained 
in effect, without any attempt to change it, or the prac-
tice under it, until the Yards Company filed a so-called 
Tariff No. 2, to become effective May 21, 1917, which 
recited:  The charge made by this company for the serv-
ice (as a carrier’s agent) of . . . unloading livestock at 
the Union Stock Yards at Chicago, Illinois, is as follows: 
For unloading 50 cents (per car of any capacity).”  

11

5*
The line-haul railroads did not join in the Yards Com-

pany’s Tariff No. 2, or authorize it. They did not file new 
tariffs embodying the extra 25-cent charge. And they 
refused to absorb the extra charge. Upon such refusal, 
the Yards Company, in order to compel payment by the 
carriers, adopted the practice of withholding the sum de-
manded from the freight charges collected for them. In 
retaliation, the carriers threatened to collect those charges 
for themselves. The result of this controversy was an 
arrangement arrived at between the railroads and the 
Yards Company, whereby the former added the disputed 
charge to their freight bills, and the latter collected it 
from the shippers, despite their protest. These bills did 
not indicate that the extra charge imposed was one of the

5 The tariff originally filed by the Stock Yards Company, May 30,
1913, did not contain the words in parenthesis, (t as a carrier’s agent.”
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Yards Company to the shipper.8 As theretofore, the 
whole amount collected was turned over by the company 
to the railroads.

Meanwhile, the Yards Company, contending that be-
cause of certain changes made in its relation with the 
Chicago Junction Railway it was no longer a common 
carrier of interstate commerce, filed with the Commission 
a supplement to its tariffs, to be effective September 1, 
1917, in which it undertook to cancel all its tariffs. The 
proposed supplement was suspended by the Commission 
under § 15 (7) of the Interstate Commerce Act; and, be-
fore any decision had been reached in the suspension pro-
ceedings, the Chicago Live Stock Exchange filed its com-
plaint against the Yards Company and the line-haul rail-
roads challenging the extra 25-cent charge. The pro-
ceedings were consolidated. Soon thereafter, the rail-
roads passed under Federal control; and the Director Gen-
eral, who continued the arrangement instituted by the 
carriers with the Yards Company, became a party to the 
proceedings before the Commission. That arrangement 
continued to the end of the period of Federal control, as 
the order of the Commission declaring the practice un-
lawful was not entered until July 15, 1920, 58 I. C. C. 164.

(3) Thus, by the unbroken usage of fifty years the 
payment by shippers of livestock of the line-haul rate to 
Chicago, plus the terminal charge of $2, had covered all 
services performed in connection with the shipment up to

8 The freight bills were made out upon forms, headed “ United 
States Railroad Administration—Director General of Railroads,” to-
gether with the name of the carrier; and, so far as appears, showed 
only the total charges, entered in a column marked “ Freight 
Charges.” The way-bills, however, contained itemized charges, as 
follows: “Total charges on Original Way-bill;” “Feed Charges 
at . . .”; “Yardage at . . .”; and “Inspection at............” In the
last column was entered the terminal charge of $2; in the column 
for “ yardage ” was the entry, “ Unabsorbed Unloading—25c.”
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and including the placing of the stock in the pens of the 
commissionmen. The Commission so found; and this 
Court has heretofore so recognized. See Interstate Com-
merce Comm. v. Chicago, B. & Q. R. Co., 186 U. S. 320, 
327, 329, 336; Interstate Commerce Comm. v. Stickney, 
215 U. S. 98, 108. Beyond dispute, the Yards Company, 
in the services which it performed, regarded itself as the 
carriers’ agent. This appears not only from the previous 
course of business, but from the terms of its second tariff, 
from its initial conduct with respect to collection of the 
additional charge and from its attempt to cancel all its 
tariffs. The carriers for years had paid the Yards Com-
pany all its charges; and there was testimony that both 
the $2 terminal charge and the line-haul rates were predi-
cated upon such payment. The company’s charges, more-
over, which constituted its sole compensation, covered 
services, other than the mere unloading of cars,—services 
which were obviously performed for the benefit of the 
carriers rather than the shippers.

Whether, upon the company’s demand for increased 
compensation, the carriers, under their tariffs, could law-
fully join with it in shifting the burden of such increase to 
the shippers depended upon the question of fact whether 
the unloading of cars was the proper duty of the railroads 
or of the consignees. The basis of the usual practice re-
quiring the consignee to unload carload freight is that the 
consignee can do it more effectively than the carrier. See 
National Lumber Dealers’ Assn. v. Atlantic Coast Line 
R. Co., 14 I. C. C. 154, 160. The Commission found that, 
in view of the congested conditions in the Chicago stock- 
yards and the great volume of traffic, it would have been 
physically impracticable, if not impossible, for the con-
signees themselves to unload their own shipments. Cer-
tainly the Commission could reasonably determine upon 
this evidence that the conditions with respect to live-
stock in Chicago justified a different rule there from that
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obtaining in other places; that, in fact, a different prac-
tice had prevailed; and that no reason existed for per-
mitting a departure from that practice.

Fourth. It is urged by the defendants that the Stock 
Yards Company had been found by this Court to be a 
common carrier, United States v. Union Stock Yard & 
Transit Co., 226 U. S. 286; that this finding was adhered 
to by the Commission in the present proceeding despite 
the claim of a change in conditions; that as a common 
carrier the company was compelled to publish its tariffs; 
that the tariff, as published, has not been found by the 
Commission to be unreasonable; and that its collection, 
therefore, was mandatory and hence could not be unlaw-
ful. But the tariff, as published, authorized only the col-
lection of the charge as a carrier’s agent. The question 
at issue is not the reasonableness of the charge, but the 
lawfulness of the practice, jointly pursued by the rail-
roads and the company, of collecting the extra charge 
from the shipper. The reasonableness of the charge it-
self, and the complementary question whether the rail-
roads should be required to absorb it, were in no way 
involved before the Commission; and that tribunal prop-
erly made no finding with respect thereto. Nor was the 
issue affected in any manner by the status of the Yards 
Company as a common carrier. It did not follow from 
such status that it could not act as an agent of the line-
haul carriers, nor that it was entitled to collect a part of 
its charges from the shippers. Compare Missouri Pacific 
R. Co. v. Reynolds-Davis Grocery Co., 268 U. S. 366; 
Union Stockyards Co. v. United States, 169 Fed. 404, 406.

Fifth. Certain additional grounds of defense, not con-
sidered by either of the courts below, are pressed here. 
The Director General urges that the terms of Congres-
sional consent do not permit him to be proceeded against 
before the Commission for a tort, compare Missouri Pa-
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dfic R. Co. v. Ault, 256 U. S. 554, 559, but only for 
damage resulting from the “ collection or enforcement by 
or through the President during the period of Federal 
control of rates, fares, charges, classifications, regulations 
or practices . . . which were unjust, unreasonable, un-
justly discriminatory, or unduly or unreasonably pieju-
dicial.” Transportation Act, 1920, 41 Stat. 462, c. 91, 
§ 206 (c). The contention that the acts of the Director 
General, found by the Commission, did not in any view 
constitute an “ unjust or unreasonable practice ” within 
the meaning of this provision, is manifestly untenable. 
The contention is really directed against the Commis-
sion’s finding that the Director General participated in 
the practice. Ample support for this finding is furnished 
by the conceded fact that the extra charge was added by 
the railroads to their freight bills, and by the testimony 
that these bills were first collected by the Yards Company, 
that the entire proceeds were paid over to the railroads, 
and that the railroads subsequently compensated the com-
pany.

Sixth. The Stock Yards Company urges several inde-
pendent grounds of defense, not joined in by the Director 
General. It is argued that the order sued on includes 
awards of reparation against the company on purely in-
trastate shipments moving during the period of Federal 
control; that the jurisdiction conferred on the Commis-
sion by Transportation Act, 1920, 41 Stat. 462, c. 91, 
§ 206 (c), to grant reparation on claims arising out of 
intrastate traffic during Federal control does not permit 
the inclusion of such elements in an award against the 
Yards Company, which was never taken over by the Gov-
ernment; and that, the petitioners not having established 
by proper proof to what extent the award made was 
valid, the order must be declared invalid as a whole. The 
record, however, does not show that this objection was
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urged either before the Commission or in the District 
Court ; and it accordingly will not be entertained here.

The remaining contentions of the Yards Company re-
late to the sufficiency of the complaint in Docket No. 
9977, to the competency of the evidence upon which the 
amount of the reparation awarded to each complainant 
was determined; and to a claim that the Commission 
acted upon evidence not in the record. We have consid-
ered these objections; and find them to be without merit.

The judgment of the Circuit Court of Appeals is re-
versed; and the case is remanded to the District Court 
with direction to enter judgment for the amount of rep-
aration awarded, with interest, and for reasonable 
attorney’s fees to be fixed by it.

Reversed.

Mr . Justice  Butler  is of the opinion that plaintiffs 
are not “ persons injured ” within the intention of § 8 
and that the assailed “ practice,” if it is such within the 
meaning of the Act, was not unreasonable and that there-
fore the judgment should be affirmed.

NORTH AMERICAN OIL CONSOLIDATED v. 
BURNET, COMMISSIONER OF INTERNAL 
REVENUE.

CERTIORARI to  the  circui t  court  of  appea ls  for  the  
NINTH CIRCUIT.

No. 575. Argued April 20, 21, 1932.—Decided May 23, 1932.

1. Section 13 (c) of the Revenue Act of 1916, obliging receivers 
“operating the property and business of corporations” to make 
returns of net income “ as and for such corporations,” applied only 
where a receiver was in complete control of the entire properties 
and business of the corporation; otherwise the return must be 
made by the corporation. P. 422.

144844°—32----- 27
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2. Part of an operating property was taken over by a receiver in a 
suit challenging the owner’s title. Held, that the owner need not 
report income as of the year when it was collected by the receiver, 
while the right to it was in doubt, but must report it as income 
of the year when the amount collected was paid over to him and 
the bill dismissed. P. 423.

3. The fact that appeals from the decree were not determined in his 
favor until a later year did not defer the time for returning the 
income. P. 424.

50 F. (2d) 752, affirmed.

Certiorari , 284 U. S. 614, to review a judgment re-
versing a decision of the Board of Tax Appeals, 
12 B. T. A. 68.

Mr. Herbert W. Clark for petitioner.
The impounded funds should have been reported by 

the receiver for taxation in 1916. Ferguson v. Forst- 
mann, 25 F. (2d) 47, affirming 17 F. (2d) 659.

If taxable to the company, it was 1916 income or in-
come reportable for 1922, the year in which the litigation 
was terminated. Consolidated Tea Co. v. Bowers, 19 
F. (2d) 382.

A judgment is not deductible in the year in which it is 
entered in the lower court where an appeal is taken, but 
should be deducted upon the termination of the litiga-
tion. Farmers Nat. Bank v. Commissioner, 6 B. T. A. 
1036; Jewell v. Commissioner, 6 B. T. A. 1040; Lehigh 
& H. R. Ry. Co. v. Commissioner, 13 B. T. A. 1154, af-
firmed by the Circuit Court of Appeals in 36 F. (2d) 719, 
as modified by 38 F. (2d) 1015, cert, den., 281 U. S. 748. 
Distinguishing Burnet v. Sanford & Brooks Co., 282 U. 
S. 359.

Unconditional right to income is not a condition prece-
dent to the accruability of income. Lucas v. American 
Code Co., 280 U. S. 445; Doyle v. Mitchell Bros. Co., 247 
U. S. 179, 185; Eisner v. Macomber, 252 U. S. 189, 207;
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United States v. Anderson, 269 U. S. 422; Lucas v. North 
Texas Lumber Co., 281 U. S. 11.

The incident of the receivership should be disregarded. 
The receiver was a mere arm of the court, invested with 
no estate. Converse n . Hamilton, 224 U. S. 243; Grant 
v. Mutual Life Ins. Co., 106 U. S. 429; Obispo Oil Co. v. 
Welch, 48 F. (2d) 872, 875.

There was evidence that the accounts were kept and 
the returns filed on the accrual basis. The burden was 
upon the Commissioner to prove the contrary. Brunton 
v. Commissioner, 42 F. (2d) 81, 82.

If unconditional right to income, and not claim under 
color of right, is at the foundation of the right to accrue, 
then it would seem to follow that unconditional right 
and not mere claim of right to income must exist to 
render it taxable as cash income.

Assistant Attorney General Youngquist, with whom 
Solicitor General Thacher, Miss Helen R. Carloss, and 
Messrs. Whitney North Seymour and Sewall Key were 
on the brief, for respondent.

The receiver was not required to file an income tax 
return for 1916 in behalf of the petitioner and to report 
therein income impounded by him during that year. Cf. 
Reinecke v. Gardner, 277 U. S. 239, 241.

Settled administrative construction of similar statutory 
provisions relating to the filing of returns by receivers 
and trustees in bankruptcy of corporations is entitled to 
great weight.

There is no provision in the Acts for the consolidation 
of the return of the receiver of part of a corporation’s 
property or business and the return of the corporation 
itself. Forstmann v. Ferguson, 17 F. (2d) 659, 25 id. 47, 
distinguished.

If, as appears, the taxpayer was on the cash basis, the 
income was taxable for 1917, when it was actually re-
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ceived, and not for 1916 or 1922. Maryland Casualty Co. 
v. United States, 251 U. S. 342; Burnet v. Sanford & 
Brooks Co., 282 U. S. 359. The theory of taxability of 
constructive income does not require a taxpayer to report 
income which it may never receive. Burnet v. Logan, 
283 U. S. 404.

A taxpayer must report income which he has re-
ceived under a claim of right, without restriction as to 
disposition, though others may claim it. Board v. Com-
missioner, 51 F. (2d) 73, cert, den., 284 U. S. 658. The 
annual period principle applies. Burnet v. Thompson Oil 
& Gas Co., 283 U. S. 301; Burnet v. Sanford & Brooks Co., 
283 U. S. 359; De Loss v. Commissioner, 28 F. (2d) 803.

If the taxpayer had lost its appeal and been obliged to 
account, it would have been entitled to a deduction for 
a loss in that year.

Limitations that may affect the right to dispose of in-
come do not prevent it from being taxed when received. 
Cleveland Ry. Co. v. Commissioner, 36 F. (2d) 347, cert, 
den., 281 U. S. 743; Newman v. Commissioner, 40 F. (2d) 
225, cert, den., 282 U. S. 858; Rodrigues v. Edwards, 40 
F. (2d) 408.

Had the taxpayer been on the accrual basis, the receipts 
were nevertheless taxable for 1917.

Mr . Justice  Brandeis  delivered the opinion of the 
Court.

The question for decision is whether the sum of $171,- 
979.22 received by the North American Oil Consolidated 
in 1917, was taxable to it as income of that year.

The money was paid to the company under the fol-
lowing circumstances. Among many properties operated 
by it in 1916 was a section of oil land, the legal title to 
which stood in the name of the United States. Prior to 
that year, the Government, claiming also the beneficial
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ownership, had instituted a suit to oust the company 
from possession; and on February 2, 1916, it secured the 
appointment of a receiver to operate the property, or 
supervise its operations, and to hold the net income 
thereof. The money paid to the company in 1917 repre-
sented the net profits which had been earned from that 
property in 1916 during the receivership. The money 
was paid to the receiver as earned. After entry by the 
District Court in 1917 of the final decree dismissing the 
bill, the money was paid, in that year, by the receiver 
to the company. United States v. North American Oil 
Consolidated, 242 Fed. 723. The Government took an 
appeal (without supersedeas) to the Circuit Court of 
Appeals. In 1920, that Court affirmed the decree. 264 
Fed. 336. In 1922, a further appeal to this Court was 
dismissed by stipulation. 258 U. S. 633.

The income earned from the property in 1916 had been 
entered on the books of the company as its income. It 
had not been included in its original return of income for 
1916; but it was included in an amended return for that 
year which was filed in 1918. Upon auditing the com-
pany’s income and profits tax returns for 1917, the Com-
missioner of Internal Revenue determined a deficiency 
based on other items. The company appealed to the 
Board of Tax Appeals. There, in 1927 the Commissioner 
prayed that the deficiency already claimed should be in-
creased so as to include a tax on the amount paid by the 
receiver to the company in 1917. The Board held that 
the profits were taxable to the receiver as income of 1916; 
and hence made no finding whether the company’s ac-
counts were kept on the cash receipts and disbursements 
basis or on the accrual basis. 12 B. T. A. 68. The Cir-
cuit Court of Appeals held that the profits were taxable 
to the company as income of 1917, regardless of whether 
the company’s returns were made on the cash or on the
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accrual basis. 50 F. (2d) 752. This Court granted a 
writ of certiorari. 284 U. S. 614.

It is conceded that the net profits earned by the prop-
erty during the receivership constituted income. The 
company contends that they should have been reported 
by the receiver for taxation in 1916; that if not returnable 
by him, they should have been returned by the company 
for 1916, because they constitute income of the company 
accrued in that year; and that if not taxable as income 
of the company for 1916, they were taxable to it as in-
come for 1922, since the litigation was not finally termi-
nated in its favor until 1922.

First. The income earned in 1916 and impounded by 
the receiver in that year was not taxable to him, because 
he was the receiver of only a part of the properties 
operated by the company. Under § 13 (c) of the Reve-
nue Act of 1916,1 receivers who “ are operating the prop-
erty or business of corporations ” were obliged to make 
returns “ of net income as and for such corporations,” 
and “ any income tax due ” was to be “ assessed and 
collected in the same manner as if assessed directly 
against the organization of whose business or properties 
they have custody and control.” The phraseology of this 
section was adopted without change in the Revenue Act 
of 1918, 40 Stat. 1057, 1081, c. 18, § 239. The regulations 
of the Treasury Department have consistently construed

Act of September 8, 1916, 39 Stat. 756, 771, c. 463: “In cases 
wherein receivers, trustees in bankruptcy, or assignees are operating 
the property or business of corporations . . . , subject to tax imposed 
by this title, such receivers, trustees, or assignees shall make returns 
of net income as and for such corporations . . . , in the same manner 
and form as such organizations are hereinbefore required to make 
returns, and any income tax due on the basis of such returns made 
by receivers, trustees, or assignees shall be assessed and collected in 
the same manner as if assessed directly against the organizations of 
whose business or properties they have custody and control.”
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these statutes as applying only to receivers in charge of 
the entire property or business of a corporation; and in 
all other cases have required the corporations themselves 
to report their income. Treas. Regs. 33, arts. 26, 209; 
Treas. Regs. 45, arts. 424, 622. That construction is 
clearly correct. The language of the section contemplates 
a substitution of the receiver for the corporation; and 
there can be such substitution only when the receiver is in 
complete control of the properties and business of the 
corporation. Moreover, there is no provision for the 
consolidation of the return of a receiver of part of a cor-
poration’s property or business with the return of the cor-
poration itself. It may not be assumed that Congress 
intended to require the filing of two separate returns for 
the same year, each covering only a part of the corporate 
income, without making provision for consolidation so 
that the tax could be based upon the income as a whole.

Second. The net profits were not taxable to the com-
pany as income of 1916. For the company was not re-
quired in 1916 to report as income an amount which it 
might never receive. See Burnet n . Logan, 283 U. S. 404, 
413. Compare Lucas v. American Code Co., 280 U. S. 445, 
452; Burnet v. Sanford & Brooks Co., 282 U. S. 359, 363. 
There was no constructive receipt of the profits by the 
company in that year, because at no time during the 
year was there a right in the company to demand that 
the receiver pay over the money. Throughout 1916 it 
was uncertain who would be declared entitled to the 
profits. It was not until 1917, when the District Court 
entered a final decree vacating the receivership and dis-
missing the bill, that the company became entitled to 
receive the money. Nor is it material, for the purposes 
of this case, whether the company’s return was filed on 
the cash receipts and disbursements basis, or on the ac-
crual basis. In neither event was it taxable in 1916 on
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account of income which it had not yet received and which 
it might never receive.

Third. The net profits earned by the property in 1916 
were not income of the year 1922—the year in which the 
litigation with the Government was finally terminated. 
They became income of the company in 1917, when it 
first became entitled to them and when it actually re-
ceived them. If a taxpayer receives earnings under a 
claim of right and without restriction as to its disposition, 
he has received income which he is required to return, 
even though it may still be claimed that he is not entitled 
to retain the money, and even though he may still be ad-
judged liable to restore its equivalent. See Board v. 
Commissioner, 51 F. (2d) 73, 75, 76. Compare United 
States x. S. S. White Dental Mjg. Co., 274 U. S. 398, 403. 
If in 1922 the Government had prevailed, and the com-
pany had been obliged to refund the profits received in 
1917, it would have been entitled to a deduction from 
the profits of 1922, not from those of any earlier year. 
Compare Lucas v. American Code Co., supra.

Affirmed.

UNITED STATES v. KOMBST et  al .

CERTIORARI TO THE COURT OF CLAIMS.

No. 704. Argued April 26, 27, 1932.—Decided May 23, 1932.

1. In computing the federal estate tax under the Revenue Act of 
1916, state succession taxes (distinguished from transfer taxes), are 
not deductible from the gross estate. Leach v. Nichols, 285 U. S. 
165. P. 426.

2. Tax imposed by California Inheritance Tax Act, as amended in 
1915, held a tax on succession, following decisions of the state 
court. Id.

12 Ct. Cis. 695; 50 F. (2d) 1030, reversed.
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Certiora ri , 285 U. S. 532, to review a judgment allow-
ing a claim to recover part of an amount exacted as a fed-
eral estate tax.

Assistant Attorney General Rugg, with whom Solicitor 
General Thacher, and Messrs. Whitney North Seymour 
and H. Brian Holland were on the brief, for the United 
States.

Mr. Frederick Schwertner, with whom Mr. Clarence 
W. DeKnight was on the brief, for respondents.

Mr . Justi ce  Brand eis  delivered the opinion of the 
Court.

The question for decision is whether the sum of $261,- 
811.42 paid to the State of California for inheritance taxes 
should have been deducted from the gross estate of the 
decedent before calculating the federal estate tax under 
the Revenue Act of 1916, as amended.

On April 25, 1917, Rosa von Zimmermann died in Cali-
fornia, a German alien enemy, leaving a net estate valued 
at $1,927,610.88. Her will was probated there. Her 
executors, who were citizens of that State, paid in 1918 
to the United States an estate tax of $144,889.78, and to 
California for inheritance taxes the sum of $261,811.42. 
In the same year, the Alien Property Custodian served 
notice and demand upon the executors to convey and pay 
over to him all interest, in the estate, of the residuary 
legatees, who were likewise German alien enemies. In 
1922, the executors, having rendered a final account and 
turned over the residue of the estate to the Alien Proper-
ty Custodian, were discharged. After March 4, 1923, the 
effective date of the Winslow Act, 42 Stat. 1511, c. 285, 
a claim for refund was filed with the Commissioner of In-
ternal Revenue by Barnim Kombst and the other resid-
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uary legatees. One of the grounds .assigned was that the 
sum paid to California by way of an inheritance tax 
should have been deducted from the gross estate before 
calculating the federal estate tax. Subsequently, the 
Alien Property Custodian filed a like claim. The Com-
missioner rejected both claims. Thereupon, the legatees 
and the Alien Property Custodian brought this action 
in the Court of Claims to recover the amount alleged to 
have been wrongfully exacted. The court sustained their 
contention, and allowed recovery of $23,563.03, with in-
terest. 52 F. (2d) 1030. Certiorari was granted, 285 
U. S. 532. The Government contends that the sum paid 
to California was not deductible; and that even if it 
should have been deducted, there can be no recovery, be-
cause the claim for refund was not made within the 
period allowed by law.

The Revenue Act of 1916, § 203 (a) 1, under which the 
excise tax is laid, does not allow as a deduction from the 
gross estate a sum paid by way of succession tax, as dis-
tinguished from an estate tax.1 Leach v. Nichols, 285 
U. S. 165; New York Trust Co. v. Eisner, 256 U. S. 345, 
350. Compare United States v. Woodward, 256 U. S. 
632, 635. Whether the California tax was a succession 
tax or an estate tax is to be determined by reference to 
the decisions of its highest court. Leach v. Nichols, 
supra; Keith v. Johnson, 271 U. S. 1, 8. The California 
tax was levied under the Inheritance Tax Act of 1913,

’Act of September 8, 1916, 39 Stat. 756, 778, c. 463: “Sec. 203. 
That for the purpose of the tax the value of the net estate shall be 
determined—

“(a) In the case of a resident, by deducting from the value of the 
gross estate—

“(1) Such amounts for funeral expenses, administration expenses, 
claims against the estate, unpaid mortgages . . . and such other 
charges against the estate, as are allowed by the laws of the jurisdic-
tion . . . under which the estate is being administered. . . .”
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Cal. Stats. 1913, p. 1066, as amended, Cal. Stats. 1915, 
pp. 418, 435. This Act differs in no substantial respect 
from its predecessors, Cal. Stats. 1905, p. 341, and Cal. 
States. 1911, p. 713, which have uniformly been held by 
the Supreme Court of the State to impose a tax upon the 
succession. Estate of Kennedy, 157 Cal. 517, 523; 108 
Pac. 280; Estate of Hite, 159 Cal. 392, 394; 113 Pac. 1072; 
Estate of Miller, 184 Cal. 674, 678; 195 Pac. 413. Com-
pare Estate of Potter, 188 Cal. 55; 204 Pac. 826; Estate 
of Letchworth, 201 Cal. 1; 255 Pac. 195. See Stebbins v. 
Riley, 268 U. S. 137, 144.

It is urged that the original and all later California 
inheritance tax acts were patterned after the New York 
Act; and that, under the New York Act, the tax is one 
upon the transfer. Keith v. Johnson, 271 U. S. 1. Com-
pare United States v. Mitchell, 271 U. S. 9. As the highest 
court of California has construed its statutes as laying 
a succession tax, we have no occasion to consider the con-
struction given by the courts of New York to its legisla-
tion. Compare Stonebraker v. Hunter, 215 Fed. 67, 69.

The Commissioner properly refused to allow as a deduc-
tion the amount paid to the State. We have, therefore, 
no occasion to consider the question whether the claim 
for refund was filed in time.

Reversed.

ATLANTIC CLEANERS & DYERS, INC., et  al . v . 
UNITED STATES.

APPEAL FROM THE SUPREME COURT OF THE DISTRICT OF 
COLUMBIA.

No. 667. Argued April 28, 1932.—Decided May 23, 1932.

1. The presumption that identical words used in different parts of 
the same statute are intended to have the same meaning is not 
conclusive. Where the subject matter to which the words refer is
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not the same, or the conditions are different, or the scope of the 
legislative power exercised in one case is broader than that exer-
cised in another, the meaning well may vary to meet the purposes 
of the law, to be arrived at by a consideration of the language in 
which those purposes are expressed, and of the circumstances 
under which the language was employed. P. 433.

2. The power exercised by Congress in the enactment of the pro-
vision of § 3 of the Sherman Act relating to restraint of trade or 
commerce exclusively within the District of Columbia, was its 
plenary power, under Art. I, § 8, cl. 17 of the Constitution, to 
legislate for the District, and therefore the meaning of this pro-
vision, unlike § 1 of the Act, is not limited by the scope of the 
power to regulate commerce (Art. I, § 8, cl. 3). P. 434.

3. Under Art. I, § 8, cl. 17 of the Constitution, Congress, in legislat-
ing for the District of Columbia, possesses not only every appro-
priate national power, but, in addition, all the powers of legisla-
tion which may be exercised by a State in dealing with its affairs, 
so long as other provisions of the Constitution are not infringed. 
It therefore had power to forbid combinations and conspiracies to 
maintain prices and allot customers, between persons engaged in 
the District in the purely local business of cleaning, dyeing, and 
renovating clothes. Pp. 434r-435.

4. The word “ trade ” is not necessarily limited in its meaning to 
the buying, selling or exchanging of commodities; it may be used 
in a broader sense. P. 435.

5. An agreement to fix prices and allot customers, entered into by 
persons engaged in the District of Columbia in the business of 
cleaning, dyeing, and renovating clothes, though these have already 
passed to the ultimate consumers, is in restraint of “ trade ” within 
the meaning of § 3 of the Sherman Act. P. 437.

Affirmed.

Appeal  from a decree granting an injunction in a suit 
brought by the United States under the Sherman Anti-
trust Act.

Mr. Dale D. Drain, with whom Messrs. Alvin L. New- 
myer and Selig C. Brez were on the brief, for appellants.

Many lines of business are not “ commerce ” as that 
term is used in the commerce clause of the Constitution.



ATLANTIC CLEANERS & DYERS v. U. S. 429

427 Argument for Appellants.

Paul v. Virginia, 8 Wall. 168, 183; Hooper v. California, 
155 U. S. 648, 655; N. Y. Life Ins. Co. v. Deer Lodge 
County, 231 U. S. 495, 510; Kidd v. Pearson, 128 U. S. 
1, 20; United States v. Knight Co., 156 U. S. 1, 12; Ham-
mers. Dagenhart, 247 U. S. 251, 272; Crescent Cotton Oil 
Co. v. Mississippi, 257 U. S. 129, 136; United Leather 
Workers v. Trunk Co., 265 U. S. 457, 465; Delaware, L. & 
W. R. Co. v. Yurkonis, 238 U. S. 439, 444-445; Blumen- 
stock Bros. Advertising Agency v. Curtis Publishing 
Co., 252 U. S. 436, 442; U. S. Fidelity & Guaranty Co. v. 
Kentucky, 231 U. S. 394, 398; Federal Baseball Club v. 
National League Clubs, 259 U. S. 200, 208-209.

“ Trade or commerce,” as used in the Sherman Anti-
trust Act, connotes the transfer of something, whether it 
be persons, commodities or intelligence, from one place 
or person to another. National League Clubs v. Federal 
Baseball Club, 50 App. D. C. 165, 168; Federal Baseball 
Club v. National League Clubs, 259 U. S. 200, 208-209; 
Thornton, Combinations in Restraint of Trade, p. 167.

The business of dry cleaning and dyeing here involved 
consists solely of the performance of labor and the render-
ing of a service in respect of wearing apparel and other 
articles which have already passed into the hands of the 
ultimate consumer thereof and is not “ trade or com-
merce ” within the meaning of the Sherman Act. Smith 
v. Jackson, 103 Tenn. 673; State v. Frank, 114 Ark. 47, 
56; State v. McClellan, 155 La. 38; Tooke & Reynolds 
v. Bastrop Ice & Storage Co., 172 La. 781, 795; United 
States v. Fur Dressers' Assn., 5 F. (2d) 869, 872; State v. 
Board of Trade, 107 Minn. 506.

The use of the term “ restraint of trade ” by courts in 
passing upon the enforceability of restrictive covenants 
affecting various businesses, occupations and professions 
is no support for the contention that such occupations or
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professions are “ trade or commerce ” within the meaning 
of the Sherman Act.

Assistant to the Attorney General O’Brian, with whom 
Solicitor General Thacher, and Messrs. Charles H. Weston, 
Russell Hardy, and George P. Alt were on the brief, for 
the United States.

The business of purveying a standardized, nonpersonal 
service, where there is competition upon a price basis, 
is trade or commerce within the meaning of the Sherman 
Act. This view is supported by the decisions, by a con-
sideration of the purposes of the Sherman Act, and by 
the history of the common-law doctrine of restraint of 
trade. United States v. Trans-Missouri Freight Assn., 
166 U. S. 290; Western Union v. Pendleton, 122 U. S. 
347; American Bond & Mortgage Co. v. United States, 
52 F. (2d) 318, cert, den., 285 U. S. 538; General Electric 
Co. n . Federal Radio Commission, 31 F. (2d) 630, 
certiorari dismissed, 281 U. S. 464; Standard Oil Co. 
v. United States, 221 U. S. 1; American Laundry Co. v. 
E. & W. Dry-Cleaning Co., 199 Ala. 154; Buckelew v. 
Martens, 156 Atl. 436; Kansas City v. Seaman, 99 Kan. 
143; California v. Tagami, 195 Cal. 522. Distinguishing: 
Federal Baseball Club v. National League Clubs, 259 
U. S. 200; Hart v. Keith Vaudeville Exchange, 12 F. 
(2d) 341, cert, den., 273 U. S. 703; State v. Frank, 114 
Ark. 47; State v. McClellan, 155 La. 37; Smith v. Jack- 
son, 103 Tenn. 673; State v. Board of Trade, 107 Minn. 
506; Kidd v. Pearson, 128 U. S. 1.

It would be a strange reversal, after five centuries, to 
hold that the business of dyeing, which called forth the 
first announcement of the doctrine of restraint of trade 
(Diers Case, 2 Henry V, 5, pl. 26), is not within a statute, 
the terms of which, “ at least in their rudimentary mean-
ing, took their origin in the common law.”
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Mr . Justi ce  Sutherla nd  delivered the opinion of the 
Court.

This is a suit brought by the United States against 
appellants to enjoin them from continuing, in the District 
of Columbia, an alleged combination and conspiracy in 
restraint of trade and commerce in cleaning, dyeing and 
otherwise renovating clothes, contrary to § 3 of the Sher-
man Antitrust Act, c. 647, 26 Stat. 209; U. S. C., Title 
15, § 3. Appellants answered, setting up affirmatively 
that they were engaged solely in the performance of labor 
and rendering service in cleaning, dyeing and renovat-
ing wearing apparel and other articles which had passed 
into the hands of the ultimate consumers thereof, and 
that this did not constitute trade or commerce within 
the meaning of the Antitrust Act. Upon motion the 
answer was stricken from the files, on the ground that 
the matter pleaded was not a valid defense. Appellants 
elected to stand upon their answers; and a decree was 
entered as prayed. The case comes here by appeal under 
the provisions of the Act of February 11, 1903, c. 544, 
32 Stat. 823; U. S. C., Title 15, § 29. Swift & Co. v. 
United States, 276 U. S. 311, 322; United States v. Cali-
fornia Canneries, 279 U. S. 553, 558.

Upon the facts which stand admitted and those affirma-
tively pleaded by the answers, the sole question to be de-
termined is whether, within the meaning of § 3 of the 
Sherman Act, appellants are engaged in trade or com-
merce in the District of Columbia.

The facts, established as above, are that they are car-
rying on the business of cleaning, dyeing and renovating 
wearing apparel at plants located in the District, in part, 
and in some cases principally, at wholesale pursuant to 
contracts or engagements with numerous so-called retail
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dyers and cleaners who maintain shops in the District for 
receiving from the public clothing to be cleaned, dyed or 
otherwise renovated. Appellants, in August, 1928, met 
together in the District and agreed to raise the then cur-
rent prices charged for cleaning, dyeing and renovating 
clothes, and formulated and agreed upon certain mini-
mum and uniform prices, which they, and each of them, 
should thereafter charge and receive for the performance 
of such service. They further agreed to assign and allot 
to one another the retail dyers and cleaners, who, there-
upon, were to be held, respectively, as exclusive custo-
mers. The agreement to maintain prices and assign and 
allot customers has been and is being carried into effect.

Sections 1 and 3 of the Sherman Act provide as follows:
“ Sec. 1. Every contract, combination in the form of 

trust or otherwise, or conspiracy, in restraint of trade or 
commerce among the several States, or with foreign 
nations, is hereby declared to be illegal. . . .”

“ Sec. 3. Every contract, combination in form of trust 
or otherwise, or conspiracy, in restraint of trade or com-
merce in any Territory of the United States or of the Dis-
trict of Columbia, or in restraint of trade or commerce 
between any such Territory and another, or between any 
such Territory or Territories and any State or States or 
the District of Columbia, or with foreign nations, or be-
tween the District of Columbia and any State or States or 
foreign nations, is hereby declared illegal. . . .”

The words describing the activity declared to be illegal 
are the same in both sections, namely, “ restraint of trade 
or commerce.” The contention on behalf of appellants 
is that the words, being identical, should receive the same 
construction in § 3 as in the preceding § 1; that § 1 rests 
solely on the commerce clause of the Constitution; that 
the words “ trade or commerce ” in § 1 cannot be broader 
than the single word “ commerce ” as used in that clause; 
and that commerce does not include a business such as 
that carried on by appellants.
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Assuming, but not deciding, that if the acts here 
charged had involved interstate transactions appellants 
would not come within the provisions of § 1, because the 
scope of the words “ trade or commerce ” must there be 
limited by the constitutional power to regulate commerce, 
it does not follow that the same words contained in § 3 
should be given a like limited construction. Most words 
have different shades of meaning and consequently may 
be variously construed, not only when they occur in dif-
ferent statutes, but when used more than once in the 
same statute or even in the same section. Undoubtedly, 
there is a natural presumption that identical words used 
in different parts of the same act are intended to have 
the same meaning. Courtauld v. Legh, L. R., 4 Exch. 126, 
130. But the presumption is not rigid and readily yields 
whenever there is such variation in the connection in 
which the words are used as reasonably to warrant the 
conclusion that they were employed in different parts of 
the act with different intent. Where the subject matter 
to which the words refer is not the same in the several 
places where they are used, or the conditions are different, 
or the scope of the legislative power exercised in one case 
is broader than that exercised in another, the meaning 
well may vary to meet the purposes of the law, to be 
arrived at by a consideration of the language in which 
those purposes are expressed, and of the circumstances 
under which the language was employed. See State v. 
Knowles, 90 Md. 646, 654; 45 Atl. 877; Henry v. Trustees, 
48 Ohio St. 671, 676; 30 N. E. 1122; Feder v. Goetz, 264 
Fed. 619, 624; James v. Newberg, 101 Oreg. 616, 619; 201 
Pac. 212; County-Seat of Linn Co., 15 Kans. 500, 527.

It is not unusual for the same word to be used with 
different meanings in the same act, and there is no rule 
of statutory construction which precludes the courts from 
giving to the word the meaning which the legislature in-
tended it should have in each instance. Louisville & N.

144844°—32----- 28
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R. Co. v. Gaines, 3 Fed. 266, 277-278. Thus, for example, 
the meaning of the word “ legislature,” used several times 
in the Federal Constitution, differs according to the con-
nection in which it is employed, depending upon the 
character of the function which that body in each in-
stance is called upon to exercise. Smiley v. Holm, 285 
U. S. 355. And, again in the Constitution, the power 
to regulate commerce is conferred by the same words 
of the commerce clause with respect both to foreign com-
merce and interstate commerce. Yet the power when 
exercised in respect of foreign commerce may be broader 
than when exercised as to interstate commerce. In the 
regulation of foreign commerce an embargo is admissible; 
but it reasonably cannot be thought that, in respect of 
legitimate and unobjectionable articles, an embargo 
would be admissible as a regulation of interstate com-
merce, since the primary purpose of the clause in respect 
of the latter was to secure freedom of commercial inter-
course among the states. See Groves v. Slaughter, 15 Pet. 
449, 505; Steamship Co. v. Portwardens, 6 Wall. 31, 
32-33; Buttfield v. Stranahan, 192 U. S. 470, 492. Com-
pare Russell Motor Car Co. n . United States, 261 U. S. 
514, 520-521.

Section 1 having been passed under the specific power 
to regulate commerce, its meaning necessarily must be 
limited by the scope of that power; and it may be that the 
words “ trade ” and “ commerce ” are there to be regarded 
as synonymous. On the other hand, § 3, so far as it re-
lates exclusively to the District of Columbia, could not 
have been passed under the power to regulate interstate 
or foreign commerce, since that provision of the section 
deals not with such commerce but with restraint of trade 
purely local in character. The power exercised, and 
which gives vitality to the provision, is the plenary power 
to legislate for the District of Columbia, conferred by 
Art. I, § 8, cl. 17 of the Constitution. Under that clause,
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Congress possesses not only every appropriate national 
power, but, in addition, all the powers of legislation which 
may be exercised by a state in dealing with its affairs, so 
long as other provisions of the Constitution are not in-
fringed. Capital Traction Co. v. Hof, 174 U. S. 1, 5. 
Undoubtedly, under that extensive power, it was within 
the competency of Congress to prohibit and penalize the 
acts with which appellants are here charged; and the only 
question is whether by § 3 it has done so.

A consideration of the history of the period imme-
diately preceding and accompanying the passage of the 
Sherman Act and of the mischief to be remedied, as well 
as the general trend of debate in both houses, sanctions 
the conclusion that Congress meant to deal comprehen-
sively and effectively with the evils resulting from con-
tracts, combinations and conspiracies in restraint of trade, 
and to that end to exercise all the power it possessed. In 
passing § 1, Congress could exercise only the power con-
ferred by the commerce clause; but in passing § 3, it had 
unlimited power, except as restricted by other provisions 
of the Constitution. We are, therefore, free to interpret 
§ 3 dissociated from § 1 as though it were a separate 
and independent act, and thus viewed, there is no rule of 
statutory construction which prevents our giving to the 
word “ trade ” its full meaning, or the more extended of 
two meanings, whichever will best manifest the legislative 
purpose. See United States v. Hartwell, 6 Wall. 385, 
396; Sacramento Nav. Co. v. Saiz, 273 U. S. 326, 329-330.

We perceive no reason for holding that Congress used 
the phrase “ restraint of trade ” in § 3 in a narrow sense. 
It is true that the word “ trade ” is often employed as 
importing only traffic in the buying, selling or exchang-
ing of commodities; but it is also true that frequently, if 
not generally, the word is used in a broader sense. This 
is pointed out in The Schooner Nymph, 1 Summ. 516, 
517-518; 18 Fed. Cas. 506, No. 10,388. Construing § 32 
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of the Coasting and Fishery Act of 1793, c. 8, 1 Stat. 305, 
316, which declares that any licensed ship, etc., which 
shall be employed in any other “ trade ” than that for 
which she is licensed shall be forfeited, Mr. Justice Story 
in that case said:

“ The argument for the claimant insists, that ‘ trade ’ 
is here used in its most restrictive sense, and as equiva-
lent to traffic in goods, or buying and selling in commerce 
or exchange. But I am clearly of opinion, that such is 
not the true sense of the word, as used in the 32d sec-
tion. In the first place, the word ‘ trade ’ is often and, 
indeed, generally used in a broader sense, as equivalent to 
occupation, employment, or business, whether manual or 
mercantile. Wherever any occupation, employment, or 
business is carried on for the purpose of profit, or gain, 
or a livelihood, not in the liberal arts or in the learned 
professions, it is constantly called a trade. Thus, we con-
stantly speak of the art, mystery, or trade of a house- 
wright, a shipwright, a tailor, a blacksmith, and a shoe-
maker, though some of these may be, and sometimes are, 
carried on without buying or selling goods.”

A like view was taken by Pollock, B., in Bank of India 
v. Wilson, L. R., 3 Exch. Div. 108, 119-120.*  See also

* One of the earliest decisions under the common law is Diers Case, 
2 Henry V, 5, pl. 26, which arose in the time of Henry V (1414). 
There a weaver had bound himself for a moderate consideration not 
to follow his craft within the town for a limited time. Before the 
expiration of the time, however, his necessities sent him back to 
the loom, and an action against him for damages was brought. The 
learned Judge, in deciding the case, not only held the obligation to 
be void, but quite evidently considered it criminal as well. With 
some display of feeling he said—“ The obligation is void as being 
contrary to the common law and by G— if the plaintiff were here 
he should go to prison until he paid a fine to the King.” And even 
a century or two later, when the rule in respect of contracts in 
restraint of trade had become less strict, in Mitchell v. Reynolds, 
1 Peere Williams 181, 193, Parker, C. J., referring to Diers Case, 
approved the indignation of the judge, “ tho’ not his manner of 
expressing it.”
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Buckelew v. Martens, 108 N. J. L. 339, 156 Atl. 436; 
American Laundry Co. v. E. & W. D. C. Co., 199 Ala. 154;
74 So. 58; Campbell v. Motion Picture M. Op. Union, 
151 Minn. 220, 231-232; 186 N. W. 781.

We think the word “trade” was used in § 3 of the 
Sherman Act in the general sense attributed to it by 
Justice Story and, at least, is broad enough to include 
the acts of which the Government complains.

Decree affirmed.

EX PARTE GREEN.

No. —, Original. Motion submitted May 2, 1932.—Decided May 
23, 1932.

An admiralty court in which a suit is pending to limit the liability 
of a vessel owner in respect of a claim upon which an earlier com-
mon-law action for damages is pending against him in a state 
court, should restrain the prosecution of that action if the claimant 
persists in making the owner’s right to limit liability an issue in it. 
Langnes v. Green, 282 U. S. 531. P. 440.

Motion denied.

Motion  for leave to file a petition for a writ 
of mandamus.

Messrs. Winter S. Martin and Samuel B. Bassett were 
on the brief for the motion.

Mr . Justice  Sutherl and  delivered the opinion of the 
Court.

This is a motion by Winfield A. Green for leave to file 
a petition for a writ of mandamus against the federal 
district court for the western district of Washington to 
show cause why the writ should not issue requiring the 
judge thereof to conform to the opinion of this court in 
Langnes v. Green, 282 U. S. 531. In that case Green had
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brought an action against Langnes in a superior court of 
the State of Washington to recover damages for personal 
injury suffered while employed upon the “ Aloha,” a 

•fishing vessel of which Langnes was the sole owner. Four 
months thereafter, while that action was pending, Lang-
nes brought a proceeding in the federal district court, 
praying a limitation of liability under the appropriate 
provisions of the Revised Statutes. The parties stipu-
lated that the vessel was of no greater value than the sum 
of $5,000. Upon the filing of the petition, the district 
court issued an order restraining further proceedings in 
the state court, and a monition to all claimants to present 
their claims within a time fixed. Green filed his claim in 
the amount of $25,000 for damages, which was the only 
claim ever filed, and thereupon moved to dissolve the re-
straining order. The district court denied the motion, 
and tried the cause in respect of respondent’s claim, hold-
ing there was no liability and entering a decree accord-
ingly. An appeal followed to the Circuit Court of Ap-
peals for the Ninth Circuit. That court reversed the 
decree and remanded the cause upon grounds which need 
not now be stated.

We reversed the decrees of both courts, and remanded 
the cause to the district court for further proceedings. 
We held that the action was properly brought in the state 
court under § 24 (3) of the Judicial Code, U. S. C., Title 
28, § 41 (3), which saves to suitors in all cases of ad-
miralty “ the right of a common-law remedy where the 
common law is competent to give it,” and that the peti-
tion for a limitation of liability also was properly brought 
in the federal district court. The situation then being 
that one statute afforded the right to a common law 
remedy, and another the right to seek a limitation of lia-
bility, we said that a case was presented for the exercise 
of the sound discretion of the district court whether to 
dissolve the restraining order and permit the state court
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to proceed, or to retain complete jurisdiction; and, upon 
consideration of the matter, we held that such discretion 
should have been exercised so as to permit the state court 
to proceed.

But we also said that the district court, as a matter of 
precaution, should retain the petition for a limitation of 
liability “ to be dealt with in the possible but (since it 
must be assumed that respondent’s motion was not an 
idle gesture but was made with full appreciation of the 
state court’s entire lack of admiralty jurisdiction) the un-
likely event that the right of petitioner to a limited 
liability might be brought into question in the state court, 
or the case otherwise assume such form in that court as to 
bring it within the exclusive power of a court of 
admiralty.”

As authority for that disposition of the matter we 
cited The Lotta, 150 Fed. 219, where Judge Brawley, 
dealing with a similar situation, had taken that course. 
We quoted from his opinion, among other things, the 
following (p. 223):

“All that the petitioner can fairly claim is that he 
should not be subject to a personal judgment for an 
indefinite amount and beyond the value of his interest 
in the Lotta and her freight. ... if it should hereafter 
appear in the course of the proceedings in the state court 
that a question is raised as to the right of petitioner to a 
limited liability, this court has exclusive cognizance of 
such a question . . . and the decision upon the question 
of the injunction is predicated upon the assumption that 
that question is not involved in the suit in the state court, 
and that the only questions to be decided there are, first, 
whether the defendant is liable at all, and, if so, as to 
the value of the vessel and her freight, which is the limit 
of defendant’s liability.”

It is clear from our opinion that the state court has 
no jurisdiction to determine the question of the owner’s 
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right to a limited liability, and that if the value of the 
vessel be not accepted as the limit of the owner’s liability, 
the federal court is authorized to resume jurisdiction and 
dispose of the whole case.

Notwithstanding the foregoing, Green, following the 
remission of the cause to the state court, put in issue the 
right of the owner to limited liability, by challenging the 
seaworthiness of the vessel and the lack of the owner’s 
privity or knowledge. The matter was properly brought 
before the federal district court, and that court held that 
the question of the owner’s right to limited liability hav-
ing been raised, the cause became cognizable only in ad-
miralty, and that its further prosecution in the state court 
should be enjoined. In this the district court was right, 
and the motion for leave to file the petition for writ of 
mandamus must be denied.

The district court, however, gave Green until a time 
fixed to withdraw, in the state court, the issue as to the 
right to limited liability, in which event the restraining 
order was not to issue. That court, upon being season-
ably advised of the proceeding here and of our disposi-
tion of it, will, no doubt, grant further reasonable time 
to allow Green to elect whether to withdraw the admi-
ralty issue which he has raised in the state court; and the 
denial of the motion is made without prejudice to such 
action.

Leave denied.

ERIE RAILROAD CO. v. DUPLAK et  al .

CERTIORARI TO THE CIRCUIT COURT OF APPEALS FOR THE 
THIRD CIRCUIT.

No. 608. Argued April 20, 1932.—Decided May 23, 1932.

A New Jersey statute denying’to persons injured while walking, 
standing or playing on any railroad recovery of damages from the 
company held to bar recovery in an action for personal injuries
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sustained by a five year old boy while playing upon a railroad 
bridge within the State. Following Erie R. Co. v. Hilt, 247 U. S. 
97. P. 444.

53 F. (2d) 846, reversed.

Certiorari , 284 U. S. 616, to review a judgment affirm-
ing a judgment against the railroad company in an action 
in damages for personal injuries.

Messrs. Ralph E. Cooper and George 8. Hobart, with 
whom Mr. Duane E. Minard was on the brief, for 
petitioner.

Mr. Jack Rinzler, with whom Mr. Frederic B. Scott 
was on the brief, for respondents.

Mr . Justice  Sutherla nd  delivered the opinion of the 
Court.

Michael Duplak, a boy five years of age, sustained per-
sonal injuries, resulting in the loss of a leg, while playing 
upon a railroad bridge built by petitioner over a canal in 
Passaic, New Jersey. The track crossing the bridge was 
used only for drilling freight cars—that is, for pulling 
them into and out from sidings. At the time of the 
accident the boy was resting on his right knee, looking 
down into the water of the canal, with his left leg ex-
tended over the rail and under one of a string of cars 
standing on the bridge. While he was in that position, 
other cars were backed against the standing cars, caus-
ing them to move and run over the boy’s leg. A sign 
stood at one end of the bridge warning of danger and 
forbidding all persons to go upon the bridge. It appeared 
that from time to time boys had played upon the bridge 
and had put diving boards on the lower tiers which were 
used during the summer when the boys were swimming. 
Naturally, they were not in use in December, when the 
accident happened.
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In an action brought in the name of the boy and his 
parents in a federal district court for New Jersey, a ver-
dict and judgment were rendered against the petitioner, 
and affirmed on appeal by the court of appeals. 53 F. 
(2d) 846.

It is unnecessary to discuss the question of negligence. 
The case is ruled by a statute of the State of New Jersey, 
which makes it unlawful “ for any person other than those 
connected with or employed upon the railroad to walk 
along the tracks of any railroad except when the same 
shall be laid upon a public highway; if any person shall 
be injured by an engine or car while walking, standing or 
playing on any railroad . . . such person . . . shall not 
recover therefor any damages from the company owning 
or operating said railroad.” Laws of New Jersey, 1903, 
c. 257, § 55. This statute has been construed by the su-
preme court of the state so as to deny recovery for the 
injury of a child twenty-one months old who had strayed 
upon the private right of way of a railroad company at 
a place not a public crossing, and who was there struck 
by a car, resulting in the loss of one of his legs. The 
court held that the statute barred recovery by any per-
son who walked, stood or played upon a railroad, and 
applied to all persons alike without distinction as to age 
or physical or mental condition. Barcolini v. Atlantic 
City & S. R. R. Co., 82 N. J. L. 107; 81 Atl. 494.

The rule of this decision was accepted and applied in 
Erie R. Co. v. Hilt, 247 U. S. 97. That was the case of a 
boy less than seven years old, who had been playing 
marbles near a siding of the railroad and was injured 
while endeavoring to reach a marble which had rolled 
under a car standing upon the siding. The Circuit Court 
of Appeals for the Third Circuit sustained a recovery. 
This court reversed on the New Jersey statute, supra,
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as construed in the Barcolini case. An attempt is made 
to distinguish the,instant case, but upon comparison of 
the facts here disclosed with those of the Barcolini and 
Hilt cases, we are unable to find any such difference as to 
constitute a substantial basis for making a distinction.

We find it unnecessary to consider whether the con-
duct of the railroad company amounted to an invitation 
to the boy to play upon the bridge. There was certainly 
no express invitation. The right of way was enclosed 
by a fence, so far as that could be done without inter-
fering with the movement of cars, and a warning sign put 
up at one end of the bridge. However, the point is settled 
by the state law and effectually disposed of by the Hilt 
case. The facts there were before the court but are not 
fully recited in the opinion. As shown by the decision of 
the court of appeals (Erie R. Co. v. Hilt, 246 Fed. 800, 
801), there was open ground next to the siding used as a 
driveway to the station and the siding. This had been 
used as a playground by children, some very young, who 
were accustomed to play on the open ground, on the sid-
ing itself, and over and about the cars standing on the 
rails. The practice was frequent and well known to the 
railroad. Children sometimes were driven or ordered 
away, but with little effect, since there was no barrier to 
keep them off. Notwithstanding that the bearing of the 
facts was more strongly against the railroad than is the 
case here, it was held that, in the face of the statute, there 
could be no recovery. “The statute,” this court said 
(p. 101), “seemingly adopts in an unqualified form the 
policy of the common law as understood we believe in 
New Jersey, Massachusetts, and some other States, that 
while a landowner cannot intentionally injure or lay 
traps for a person coming upon his premises without 
license, he is not bound to provide for the trespasser’s
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safety from other undisclosed dangers, or to interrupt his 
own otherwise lawful occupations to provide for the 
chance that someone may be unlawfully there.”

In support of that statement, Turess v. N. Y., Susq. & 
West. R. Co., 61 N. J. L. 314; 40 Atl. 614, among other 
cases, is cited. There the court rejected the contention 
that the railroad company was liable for an injury to a 
child who had come upon the property of the company 
and been injured while playing on a turntable, which was 
claimed to be an attractive nuisance. See also Kaproli 
v. Central R. R. of N. J., 105 N. J. L. 225; 143 Atl. 343. 
The effect of the Hilt decision is to accept the state stat-
ute, as construed by the state court, as having put a nega-
tive upon the implied invitation and attractive nuisance 
doctrines; and the same statute necessarily controls here 
whatever, otherwise, might be the rule.

Judgment reversed.

HARDEMAN v. WITBECK.

CERTIORARI TO THE CIRCUIT COURT OF APPEALS FOR THE 
FIFTH CIRCUIT.

No. 503. Argued April 12, 1932.—Decided May 23, 1932.

In order to avail of the preference right to a permit to prospect for 
oil and gas allowed by the Leasing Act to one who has erected a 
monument and posted the prescribed notice, applicant within thirty 
days thereafter must not only file his application but must also 
pay the application fee required by the regulations. P. 446.

51 F. (2d) 450, affirmed.

Cert iorari , 284 U. S. 613, to review the reversal of a 
decree adjudging the present petitioner to be the benefi-
cial owner of a prospecting permit that had been issued 
to the respondent by the Land Department.
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Mr. Patrick H. Loughran for petitioner.

Mr. Sidney L. Herold, with whom Mr. Francis W. 
Clements was on the brief, for respondent.

Mr . Justice  Butler  delivered the opinion of the Court.

This suit was brought by petitioner in the district court 
for western Louisiana against respondent to have the 
former adjudged the beneficial owner of a permit issued 
May 6, 1925, by the Secretary of the Interior to respond-
ent under § 13 of the Leasing Act,*  granting the latter 
the right to prospect for oil and gas upon 40 acres of land 
in that State. That court entered a decree for petitioner. 
The Circuit Court of Appeals reversed. 51 F. (2d) 450.

Section 13 authorizes the Secretary, under such neces-
sary and proper rules and regulations as he may pre-
scribe, to grant to an applicant qualified under the Act 
a permit to prospect for oil or gas upon land wherein the 
deposits belong to the United States and are not within a 
known geological structure of a producing oil or gas field. 
It provides that, if one shall cause to be erected upon the 
land for which the permit is sought a monument and shall 
post a notice in specified form, he shall during the period 
of 30 days thereafter be entitled to a preference right over 
others to a permit on the land so identified. A regulation, 
§ 5 (b), 47 L. D. 441, declares that, if no application is 
filed within that time, the land will be subject to any 
other application or to other disposal. Pursuant to au-
thority given him by § 38 the Secretary prescribed a 
schedule of fees and commissions for transactions under 
the Act: For receiving and acting on each application for 
a permit filed in the district land office there shall be 
charged a fee in no case to be less than $10, to be paid

* Act of February 25, 1920, c. 85, 41 Stat. 437, 441.
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by the applicant and considered as earned when paid, 
and to be credited in equal parts on the compensation of 
the register and receiver. § 31 (a), p. 461.

On November 12, 1923, respondent, complying with 
the law and regulations, applied for a permit to prospect 
upon the land and paid the required amount. December 
11, petitioner, claiming the preference right given by 
the Act, filed an application for a permit to prospect upon 
the same tract. The substance of the application was 
that on November 11, he had erected the monument and 
posted a notice on the land as required by the statute. 
But he did not tender or pay the required fee until De-
cember 19. In the contest that followed it was finally 
held in an opinion promulgated by the Secretary that, 
petitioner having failed to pay the required amount 
within the time allowed, respondent was entitled to have 
the permit. 51 L. D. 36.

Petitioner’s application was later than respondent’s and 
he had no ground upon which to claim a permit in the 
absence of a preference right. In order to secure that 
right, full compliance with the law and regulations was 
necessary. The declaration that the fee is for “receiv-
ing and acting ” on the application and is “ to be con-
sidered as earned when paid ” strongly confirms the in-
ference, which would exist without it, that payment is 
essential to the completion of the application. When 
the thirty days expired, petitioner’s preference right was 
at an end, and the land was subject to respondent’s ap-
plication for a permit.

As the Secretary rightly held petitioner not entitled 
to the permit, he has no standing to maintain this suit. 
Fisher v. Rule, 248 U. S. 314, 318. Anicker v. Gunsburg, 
246 U. S. 110, 117.

Decree affirmed.
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MINNEAPOLIS, ST. PAUL & SAULT STE. MARIE 
RAILROAD CO. v. BORUM.

CERTIORARI TO THE SUPREME COURT OF MINNESOTA.

No. 585. Argued April 18, 19, 1932.—Decided May 23, 1932.

The rule that the term “ employee ” in the Employers’ Liability Act 
does not embrace one who entered the service of a railroad com-
pany by means of a fraudulent imposture in evasion of its health 
rules, which he was physically unable to pass, held inapplicable 
to the facts of the present case, where the plaintiff, in applying for 
employment, falsely gave his age below the age limit set by the 
rules respecting hiring, but where the actual difference of age had 
no relation to his physical fitness; where the false representation 
was not shown to have deceived the company or to constitute 
under its rules a ground for discharge; and where the plaintiff, 
at the time of his injury had worked for the company seven years 
and was still well under the age fixed by its rules for retirements. 
Minneapolis, St. P. & S. S. M. Ry. Co. v. Rock, 279 U. S. 410, 
distinguished. P. 451.

184 Minn. 126; 238 N. W. 4, affirmed.

Certi orar i, 284 U. S. 615, to review the affirmance of 
a judgment on an award in an action under the Federal 
Employers’ Liability Act.

Mr. Henry S. Mitchell, with whom Mr. John E. Palmer 
was on the brief, for petitioner.

Mr. Ernest A. Michel, with whom Mr. Tom Davis was 
on the brief, for respondent.

Mr . Justice  Butler  delivered the opinion of the Court.

In October, 1921, petitioner accepted respondent’s ap-
plication for work as a switchman, and the latter in De-
cember, 1928, was injured while employed in interstate
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transportation. He brought this action in the district 
court of Hennepin county to recover damages under the 
Federal Employers Liability Act (45 U. S. C., §§ 51-59) 
and, after issue was joined, the parties made an agreement 
for arbitration under a statute of Minnesota (G. S. 1923, 
§§ 9513-9519) pursuant to which the company paid 
plaintiff $12,500 to be retained by him in any event. And 
it was agreed that, if the arbitrators found for plaintiff 
on the merits, the award should be $12,500 in addition to 
the amount so paid. The arbitrators made findings of 
fact and held that plaintiff’s injuries were caused by de-
fendant’s negligence and that he was entitled to recover 
the stipulated amount. A motion made by defendant 
to vacate having been denied, the district court entered 
judgment for plaintiff in accordance with the award and 
the supreme court affirmed. 184 Minn. 126; 238 N. W. 4.

Defendant’s contention here is that the state court 
erred in sustaining the finding that plaintiff was an em-
ployee within the meaning of the Act as construed in 
Minneapolis, St. P. & S. S. M. Ry. Co. v. Rock, 279 U. S. 
410.

Plaintiff made application in writing to defendant for 
employment as switchman. Then, and continuously 
thereafter while plaintiff worked for it, defendant had a 
rule, No. 16, promulgated to promote safety and efficiency 
in the operation of its railroad, which declared that no 
person over 45 years should be taken into the service. 
Another rule, No. 22, was to the effect that applications 
for employment in the yard service not rejected within 
30 days would be considered accepted. And there was 
one, No. 4 (A), stating that all employees who attain the 
age of 65 will be retired.

When plaintiff made his application he was 49 years old 
and understood that defendant had a rule against accept-
ing men over 45 to work in its train service. He falsely 
stated in his application that he was 38 years old and,
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when submitting to a physical examination required of 
applicants for employment, he again so misrepresented 
his age. This statement was relied upon by the examin-
ing surgeon and was in part the basis of his finding and 
report that plaintiff was in good health and acceptable 
physical condition. It was a general practice of men, 
over the age specified in the rule, when applying for such 
work on the railroads of defendant and other carriers in 
the Northwest, falsely to represent their ages to be within 
the specified limit, and that practice was known to the 
defendant. The arbitrators were unable to find whether 
defendant knew plaintiff was over 45 years. They did 
not find, nor does the evidence require a finding, that de-
fendant was deceived by plaintiff’s false statements or. 
that it accepted his application because of or in reliance 
upon them. The application was not rejected within 30 
days and, under rule 22, must be deemed to have been 
finally accepted. Under the terms of the contract of hir-
ing, defendant did not, without more, have the right to 
remove plaintiff from its service on account of such mis-
representation. Plaintiff worked for defendant as a 
switchman for about seven years and when injured was 
well under the age for retirement. His work was satis-
factory. Neither his age nor his physical condition con-
tributed to cause his injury.

In Minneapolis, St. P. <& S. S. M. Ry. Co. v. Rock, supra, 
this Court held that one who obtained employment as a 
switchman for an interstate carrier by railroad by fraud-
ulently evading the company’s rule requiring applicants 
to submit to a physical examination and who suffered 
injury in the course of employment in interstate trans-
portation, while the company remained unaware of the 
deception, was not as of right an employee within the 
meaning, or entitled to the protection, of the Federal Em-
ployers Liability Act, and could not maintain an action 
for injury under that statute.

144844 0—32----- 29
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Rock was an impostor. He applied for work under his 
true name and was rejected upon examination because his 
physical condition was found unacceptable under the car-
rier’s reasonable rule and practice. Later, representing 
that he had not theretofore made application, he applied 
again but under a different name and procured another 
man to impersonate him and in his place to submit to the 
required physicial examination. And, by means of the 
surgeon’s report upon that man’s condition, Rock de-
ceived the company and thereby secured the employment 
in which, about a year later, he suffered injury. The 
court said (p. 414): “ The deception ... set at naught 
the carrier’s reasonable rule and practice established to 
promote the safety of employees and to protect com-
merce. It was directly opposed to the public interest, be-
cause calculated to embarrass and hinder the carrier in 
the performance of its duties and to defeat important 
purposes sought to be advanced by the Act. . . . [p. 
415] While his physical condition was not a cause of his 
injuries, it did have direct relation to the propriety of ad-
mitting him to such employment. It was at all times his 
duty to disclose his identity and physical condition to peti-
tioner. His failure so to do was a continuing wrong in the 
nature of a cheat. The misrepresentation and injury may 
not be regarded as unrelated contemporary facts. As a 
result of his concealment his status was at all times 
wrongful, a fraud upon the petitioner, and a peril to its 
patrons and its other employees. Right to recover may 
not justly or reasonably be rested on a foundation so 
abhorrent to public policy.”

Here, defendant could not have regarded the difference 
between plaintiff’s actual age and that stated in his ap-
plication as having any material bearing upon the physical 
condition it required. The arbitrators did not find, and 
the evidence does not show, that plaintiff’s false state-
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ment of his age substantially affected the examining sur-
geon’s conclusion that he was in good health and accept-
able physical condition or that, if he had given his real 
age, the surgeon would have found otherwise. Indeed 
the surgeon’s testimony shows that, save in exceptional 
cases, defendant, in accordance with its established rules, 
permits its switchmen to continue in the service until they 
are 65 years old without any physical examination after 
they are employed. Plaintiff’s physical condition was not 
shown to be such as to make his employment inconsistent 
with the defendant’s proper policy or its reasonable rules 
to insure discharge of its duty to select fit employees. 
The evidence indicates that, under its own interpretation 
of rule 22 together with the schedule constituting the 
agreement between defendant and its switchmen, de-
fendant after the final acceptance of plaintiff’s applica-
tion was not free to discharge him on account of the false 
statement as to his age.

It is clear that the facts found, when taken in connec-
tion with those shown by uncontradicted evidence, are 
not sufficient to bring this case within the rule applied 
in Minneapolis, St. P. & S. S. M. Ry. Co. v. Rock, supra, 
or the reasons upon which that decision rests.

Judgment affirmed.

RUDE v. BUCHHALTER.

CERTIORARI TO THE CIRCUIT COURT OF APPEALS FOR THE 
TENTH CIRCUIT.

No. 736. Argued April 28, 1932.—Decided May 23, 1932.

Upon cross appeals from a decree dismissing a suit over a fund 
deposited in escrow, Held—

1. The appellate court went beyond the record and the evidence 
in holding that the plaintiff depositor was guilty of fraud and 
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bad faith in bringing and maintaining the suit and that the other 
depositor should therefore have a lien on the fund for his expenses, 
including attorneys’ fees, in the litigation. P. 460.

2. Nice distinctions as to which of these two parties was the more 
lacking in good faith or standards, towards others or towards each 
other, are not sufficient to warrant putting upon one any part of 
the expenses incurred by the other in waging the contest. P. 461.

3. By the granting of such a lien, when it was not applied for 
and when the plaintiff had no reason to apprehend that it would 
be considered, the plaintiff was denied an opportunity to be heard 
in respect of the authority of the court to make such an allowance 
and as to the facts touching the propriety or basis for making it. 
P. 460.

4. Petition for rehearing and its denial upon a reasoned opinion 
were not the equivalent of a hearing in advance of decision. Id.

5. The reasonable expenses, including attorneys’ fees, incurred 
by the depositary in the suit and which are attributable to the dis-
charge of its duty under the escrow agreement, properly may be 
made a first charge against the fund. P. 461.

6. The depositary is not entitled, as against the plaintiff de-
positor, to any allowance of expenses or counsel fees incurred to 
protect its own claim against the fund to secure a debt owing to 
it by the other depositor. Id.

54 F. (2d) 834, modified and affirmed.

Certi orar i, 285 U. S. 535, to review the reversal of a 
decree dismissing the bill in a suit by one of two depositors 
of a fund to obtain judgment against the other and to 
make it a lien on the fund. Claims of attorneys and of 
the depositary were also involved.

Mr. Ernest Morris, with whom Mr. Cass E. Herrington 
was on the brief, for petitioner.

In decreeing, without any hearing or opportunity there-
for, that the expenses of the litigation and attorney’s fees 
of Buchhalter and the bank shall be paid out of peti-
tioner’s share of the funds and bonds in escrow, the Circuit 
Court o-f Appeals deprived petitioner of his property with-
out due process of law in violation of the Fifth Amend-
ment. Hovey v. Elliott, 167 U. S. 409; Reynolds v. 
Stockton, 140 U. S. 254; Munday v. Vail, 34 N. J. L. 418.
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The decree awarding such fees and expenses is con-
trary to principle and to all precedent. “ Fee bill ” stat-
ute, 28 U. S. C., §§ 571-572.

In contemplation of law the fees prescribed in the fee 
bill are full indemnity for the litigation and, while a 
court of equity has discretion to award, withhold or 
apportion costs, the amount of costs which the court may 
award is limited by the statute. Henkel v. Chicago, St. P., 
M. & 0. R. Co., 284 U. S. 444; Arcambel v. Wiseman, 3 
Dall. 306; Hauenstein v. Lynham, 100 U. S. 483; The 
Baltimore, 8 Wall. 377; Motion Picture Co. v. Steiner, 
201 Fed. 63; Guardian Trust Co. v. Kansas City Sou. Ry. 
Co., 28 F. (2d) 233, reversed 281 U. S. 1.

Lack of good faith in bringing the action is not enough. 
The case must be one where the plaintiff has made, but 
failed to sustain, gross charges of fraud and misconduct. 
Kansas City Sou. Ry. Co. v. Guardian Trust Co., 281 
U. S. 1.

The rules of the High Court of Chancery of England 
are no longer followed in this country. Hopkins, Fed. 
Eq. Rules, 7th ed., p. 42. The new Federal Equity 
Rules, adopted in 1912, no longer refer us to the English 
practice for any purpose. It was never the practice of 
the High Court of Chancery to allow “ costs as between 
solicitor and client where the litigation is false, unjust, 
vexatious, wanton, or oppressive.”

There is no American authority for the allowance of 
expenses and attorney’s fees, or either, in a case of this 
character. Distinguishing: Danbury n . Robinson, 14 N. 
J. Eq. 324; Thome v. Allen, 70 S. W. 410, 71 id. 431; 
Trustees v. Greenough, 105 U. S. 527.

The mere fact that the court has control over the fund 
does not authorize the payment therefrom of counsel 
fees and other expenses. Such payment is authorized 
only where the expenses incurred have been for the bene-
fit of all interested. 15 C. J. 105; Kimball v. Atlantic
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States Ins. Co., 223 Fed. 463; Gund v. Ballard, 80 Neb. 
385; Ryckman v. Parkins, 5 Paige’s Ch. (N. Y.) 543.

Where a court of equity grants relief upon conditions, 
the conditions must not be arbitrary, but must be “ war-
ranted by settled principles of equity jurisprudence.” 
Lurton, J., in Compton v. Jesup, 68 Fed. 263, 316; Pome-
roy, Eq. Jur., 4th ed., § 386; Manter much v. Studt, 240 
Ill. 464, 469; Lindell v. Lindell, 150 Minn. 295, 299; Alex-
ander v. Shaffer, 38 Neb. 812, 816.

Even where conditions are proper they may not be 
absolute. The party should have his option to reject 
the whole decree. 21 C. J. 688, Equity, § 849; 1 Pom-
eroy, Eq. Jur., 4th ed., § 385; Gage n . Thompson, 161 Ill. 
403, 407; Alexander v. Merrick, 121 Ill. 606, 614.

The Circuit Court of Appeals erred in holding that 
petitioner had not brought his suit in good faith.

Findings of the trial court are presumptively correct 
and will not be disturbed unless the trial court has either 
misapprehended the evidence or gone against the clear 
weight thereqf. Medsker v. Bonebrake, 108 U. S. 66; 
Tilghman n . Proctor, 125 U. S. 136; American Rotary 
Valve Co. v. Moorehead, 226 Fed. 202; Fineup v. Klein-
man, 5 F. (2d) 137.

Mr. Henry E. Lutz for respondent.
The Court of Appeals did no more than to apply to 

extraordinary facts the maxim “ He who seeks equity 
must do equity.”

The fee bill has never been construed to interfere with 
the free exercise of accepted jurisprudence or practice 
in equity. Trustees n . Greenough, 105 U. S. 527-528; 
Guardian Trust Co. v. Kansas City Sou. Ry. Co., 28 F. 
(2d) 233; In re Schocket, 177 Fed. 583; United States n . 
Equitable Trust Co., 283 U. S. 738.

Rude himself sought equity in the Court of Appeals 
on a hypothesis completely departing that sought to be
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utilized by him in the trial court. The Court of Appeals 
did no more, no less, under the special facts, than to 
exact what it conceived to be equity from him who 
sought it.

State statutes allowing attorney’s fees are enforced in 
the federal courts, and no conflict has been found with 
the fee bill statute. Sioux County v. National Surety 
Co., 276 U. S. 238; Henkel v. Chicago, St. P., M. & 0. 
Ry. Co., 284 U. S. 444; Dohany v. Rogers, 281 U. S. 
362-370.

It is submitted the federal statute relating to costs and 
attorney’s fees has no more relationship to the maxim 
that “ He who seeks equity must do equity,” than it has 
to cases involving the recovery or preservation of trust 
funds or to any other instance of long established and 
generally accepted equity jurisprudence. Cf. Ohio ex rel. 
Popovici v. Agler, 280 U. S. 379, 384.

Mr . Justice  Butler  delivered the opinion of the Court.

This suit was brought in the federal court for Colorado 
by petitioner against respondent, the First National Bank 
of Denver, and the members of a law firm to obtain judg-
ment against respondent on an oral promise to pay a 
large sum and to establish and foreclose a lien therefor 
upon certain bonds and cash held by the bank in escrow. 
The principal controversy was between petitioner and 
respondent. The bank claimed a lien on the fund to se-
cure payment of a small sum owing to it by respondent. 
The lawyers asserted a claim under an attachment to en-
force payment of an amount to be fixed as their com-
pensation for services in a proceeding in the state court. 
After trial at which much evidence was heard the court 
dismissed the complaint on the merits. Respondent ap-
pealed and petitioner took a cross appeal. On respond-
ent’s appeal the Circuit Court of Appeals remanded with
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instructions for further proceedings in the district court, 
and on petitioner’s appeal affirmed. 54 F. (2d) 834.

This writ brings here for review the part of the decree 
directing the district court to deduct from petitioner’s 
share of the fund in escrow the expenses, including rea-
sonable attorneys’ fees to be fixed by the district court, to 
which respondent and the bank have been put in this 
litigation.

The evidence and findings disclose facts, occurring 
before those alleged in petitioner’s complaint, that shed 
light upon the question presented. In June, 1929, at a 
state court receiver’s sale he and one Bronstine each 
bought an undivided half of the property of the Colorado 
Pulp and Paper Company. The purchase price was paid 
in cash and in bonds of that company. Under an agree-
ment between petitioner and respondent the former fur-
nished $61,000 and the latter $53,922, making the total re-
quired to pay for the half interest bought by petitioner. 
It was transferred to petitioner and later a quarter inter-
est was conveyed by him to respondent. Possession of 
the property was given to Bronstine who carried on the 
business for account of all concerned. Petitioner and 
respondent wanted to sell their interest and, in order to 
force Bronstine to buy them out, they pursued a course of 
hostile and threatening criticism of his management. 
And when a partition suit by Bronstine seemed imminent 
they, conspiring to embarrass and delay him should he 
seek relief by that means, falsely made it to appear of 
record that a quarter interest in the property was subject 
to a heavy incumbrance. For that purpose they caused 
to be made and recorded a deed transferring petitioner’s 
quarter interest to respondent and also a trust deed to the 
public trustee purporting to secure a note made by re-
spondent to petitioner for $67,500. Respondent soon 
succeeded in selling the half interest to one Binstock, an 
associate of Bronstine, for $28,080 in cash and $92,500 in



RUDE v. BUCHHALTER. 457

451 Opinion of the Court.

bonds of the Colorado Paper Products Company. Peti-
tioner, as a condition of clearing the title of record, re-
quired that all the cash and bonds should be delivered to 
the bank to be held in escrow until he and respondent 
should agree in writing as to the disposition of the same. 
They promptly divided nearly all of the cash, but came 
to no agreement for division of the remaining money or 
the bonds.

Later, petitioner brought this suit claiming that the 
fictitious note and trust deed were valid and alleging 
that, when the cash was divided, respondent promised 
to pay him the full amount of the note and $7,500 out of 
the profits of the venture and that the bonds should be 
held in escrow until the balance alleged to be owing, 
$59,699.61, should be paid. And the complaint alleges 
that the lawyers had attached the interest of petitioner 
and respondent and claimed a prior lien on the fund. 
The prayer is that petitioner have judgment against re-
spondent for the amount claimed; that the same be de-
clared a lien upon the fund, and that the bank sell the 
bonds and apply the fund to the payment of the judg-
ment. Respondent’s answer alleges that the note and 
trust deed were fictitious, denies the alleged promise, avers 
that he and petitioner had approximately equal interest 
in the property and that the only agreement between 
them was that the sale of their half interest be joint and 
entire and the proceeds be equally divided between them, 
and prays that the complaint be dismissed on the merits. 
The lawyers’ answer asserts that they have a lien upon 
the fund, denies that petitioner has any, and prays that 
he be denied relief. The bank’s answer shows that the 
cash and bonds were deposited with it to be held in escrow 
until petitioner and respondent agree in writing as to the 
disposition of the same, sets forth the division of the 
cash, alleges that respondent assigned his interest in the 
fund to the bank as security for the payment of $1,250
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and prays that it be declared to have a first lien on the 
fund, be instructed as to disposition of the balance and 
have costs and attorneys’ fees incurred in this suit.

After hearing the evidence and before making findings 
under Equity Rule 70^, the district court filed a memo-
randum showing that petitioner had failed to make out 
his case. Then respondent submitted requests for find-
ings of fact and, in addition to those negativing peti-
tioner’s cause of action, asked the court to find that peti-
tioner and he entered into a campaign against Bronstine, 
including the making of the fictitious note and trust deed, 
to create difficulties and to force Bronstine to buy their 
interest in the property; that, by making the note the 
basis of his suit, petitioner attempted to perpetrate a 
fraud against respondent and to impose upon the court; 
and that petitioner’s testimony is unworthy of belief. 
And respondent proposed as conclusions of law that peti-
tioner by reason of the campaign against Bronstine did 
not come into court with clean hands, and that the bank 
should be directed to deliver the entire fund to respondent 
subject to its lien and the claim of the lawyers. The 
court, refusing to adopt any such condemnatory requests, 
made findings merely showing the respective amounts in-
vested in the property by petitioner and respondent; 
that the fictitious note had been canceled; that pursuant 
to agreement the proceeds of the sale were to be held 
by the bank in escrow until respondent and petitioner 
agreed in writing as to the.disposition of the same; that 
cash had been divided and that the escrow agreement had 
not been modified. As its conclusion of law the court de-
clared that the complaint should be dismissed on the 
merits as to all defendants with costs to be taxed against 
petitioner, and entered its decree accordingly.

On his appeal respondent prayed not for reversal of 
any part of the decree but that it be made to declare that 
as against petitioner he was the owner of the fund and
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to direct the bank to deliver it to him. The opinion of 
the court clearly shows that claim to be devoid of merit. 
Petitioner on his cross appeal merely prayed for the re-
lief sought in his complaint. The decree was affirmed 
and that ruling is not questioned here. In his brief in 
that court, petitioner suggested that, if it held his suit 
was rightly dismissed below, it should direct distribution 
under the agreement.

First to be considered is the command of the Circuit 
Court of Appeals that the district court deduct from peti-
tioner’s share the “ court costs and expenses to which 
Buchhalter” has “been put in this litigation including 
reasonable attorneys’ fees to be determined by the trial 
court.”

This is not a taxation of costs as between solicitor and 
client. Cf. Guardian Trust Co. v. Kansas City Southern 
Ry. Co., 28 F. (2d) 233; 281 U. S. 1. The only costs al-
lowed to be included in the money judgment against peti-
tioner are those taxable as between party and party; 
counsel fees or other expenses not so taxable are not to be 
included. The Circuit Court of Appeals found that, by 
reason of-petitioner’s wrongful and fraudulent demands 
and bad faith in bringing and maintaining this suit, he 
prevented the distribution of the fund according to the 
escrow agreement and put respondent and the bank to 
the expense of making their defense against a groundless 
claim. It concluded that, because of such inequitable 
conduct, the decree should impose upon petitioner’s share 
a lien in favor of respondent and the bank for the ex-
penses to which they were so put.

It is significant that the trial court, though specifically 
requested by respondent so to do, declined to find that 
petitioner in bringing this suit attempted to perpetrate a 
fraud against respondent or to impose upon the court or 
that he came with unclean hands or must have known 
that the cause of action he alleged was without founda-
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tion in fact. Such refusal strongly suggests that the trial 
court who saw and heard these antagonists upon the wit-
ness stand was of opinion that no such condemnation was 
warranted by the evidence. Its findings appear to have 
been diligently restrained to those merely sufficient to 
show that petitioner failed to sustain the essential allega-
tions of his complaint. Indeed, one of respondent’s re-
quests for findings reflects unwillingness on the part of 
petitioner to accept other than cash for his share and 
that there were reasons, other than matters of mere ac-
counting, for the agreement that the cash and bonds 
should be held in escrow until petitioner and respondent 
“have agreed in writing concerning the disposition of 
the proceeds.”

The Circuit Court of Appeals went beyond the issues 
presented by the record. Its opinion shows that deter-
mination of the appeals did not require findings as to the 
good faith of petitioner. Respondent, claiming the entire 
fund, necessarily opposed distribution under the agree-
ment. A large part of the work of his attorneys is charge-
able to the attempt to enforce his groundless claim to the 
entire fund. He made no application for a lien upon 
petitioner’s share on account of expenses or attorneys’ 
fees. Such allowances are not made as of course. And 
petitioner had no reason to apprehend that any such 
matter would be considered on either appeal. He had 
no opportunity to be heard in respect of the authority 
of the court to make such an allowance or as to the facts 
touching the propriety or basis of the same. Petition 
for rehearing and denial, as here, upon a reasoned opinion 
may not in such a matter fairly be regarded as the equiv-
alent of a hearing in advance of decision.

The opinion below condemns the conduct of both par-
ties in various details of the transaction out of which this 
litigation arose. The record discloses that when acting 
together in the pursuit of gain they were not governed by
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proper standards and that where their interests came in 
conflict they disregarded considerations making for fair 
play. Nice distinctions as to which disclosed the greater 
lack of good faith are not sufficient to warrant a court 
of equity in putting upon one any part of the expenses 
incurred by the other in waging such a contest. Assum-
ing that the matter was properly before the court for con-
sideration, we are of opinion that the record does not 
warrant any such allowance in favor of respondent.

The bank is not entitled as against petitioner to any 
allowance on account of expenses or counsel fees incurred 
to protect its claim against the fund to secure the debt 
owing by respondent to it. But under settled principles 
applied in equity courts its reasonable expenses including 
a fair amount to pay the fees of its attorneys incurred in 
this suit and which are attributable to the discharge of its 
duty under the escrow agreement properly may be made 
a first charge against the fund as a whole. United States 
v. Equitable Trust Co., 283 U. S. 738, 744. The decree 
will be modified in accordance with this opinion, and the 
costs in this Court will be taxed against respondent.

Modified, and as modified affirmed.

PORTER, AUDITOR, v. INVESTORS SYNDICATE.

APPEAL FROM THE DISTRICT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF MONTANA.

No. 627. Argued April 22, 1932.—Decided May 23, 1932.

1. The power conferred by the Montana “ Blue Sky Law ” upon the 
Investment Commissioner to regulate investment companies and 
revoke their permits to do business if they fail to comply, is legis-
lative; and the power that the statute grants to the state courts 
in actions brought within thirty days by any interested person 
against the Commissioner, “to set aside, modify or confirm” his 
decisions “ as the evidence and the rules of equity may require,” 
is likewise legislative. P. 468.
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2. The capacity of the state court under this statute is none thè less 
administrative because the proceeding is by suit in equity instead 
of an appeal from the Commissioner. P. 468.

3. In providing that “pending any such action” for review in the 
state court, the findings and decision of the Commissioner shall 
remain in full force and effect, the statute does not mean that the 
state court may not stay the enforcement of his decision by inter-
locutory order. Pp. 469-470.

4. The word “pending,” in this connection, is to be interpreted as 
meaning “until,” or while the time is running for bringing the 
action. Id.

5. In construing a statute, unconstitutionality must be avoided, if 
possible. P. 470.

6. One who would attack a decision and order of the Commissioner, 
upon the ground that the statute is unconstitutional, must exhaust 
the administrative remedy provided in the state courts before seek-
ing an injunction from a federal court. Pp. 468, 471.

52 F. (2d) 189, reversed.

Appe al  from a decree enjoining the appellant, as In-
vestment Commissioner, from revoking the appellee’s 
permit to do business as an “ investment company ” for 
failure to obey a rule regulating the substance and form 
of its certificates.

Mr. T. H. MacDonald, Assistant Attorney General of 
Montana, with whom Messrs. L. A. Foot, Attorney Gen-
eral, and James W. Freeman were on the brief, for 
appellant.

Where a statute provides for an appeal to the courts 
on the reasonableness of the action of an executive officer, 
and does not expressly provide for notice and hearing 
before such officer before he takes action (such as the 
revocation of a permit), such notice, if necessary to due 
process, is an implied requirement.

“ Due process ” does not require that the legislature 
set up a definite standard of equity to apply to all cases. 
If the conditions were within the power of the legislature
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to impose, they may in this case be ascertained by the 
Commissioner.

Imposition on credulity and ignorance, as well as fraud 
by active misrepresentation, may be prevented under the 
police power.

The plan of business of the plaintiff, in requiring the 
forfeiture shown on the certificate, is inequitable. Its 
bill does not state a cause of action in equity.

Mr. M. S. Gunn for appellee.
The right to a judicial review of an order made by an 

administrative board or officer, the effect of which is to 
deprive a party of property, is essential to due process of 
law. Chicago, M. & St. P. R. Co. v. Minnesota, 134 U. S. 
418; Wadley S. R. Co. v. Georgia, 235 U. S. 651; Okla-
homa Operating Co .n . Love, 252 U. S. 331.

The due process clause is a protection against a tem-
porary deprivation of property or of a right protected 
thereby, the same as against a permanent deprivation. 
Prendergast v. N. Y. Tel. Co., 262 U. S. 43; Love v. Atchi-
son, T. de S. F. Ry. Co., 185 Fed. 321.

If the corporation’s permit were revoked, its agents 
would, in view of the severe penalty provided in § 4049, 
refuse to sell its certificates. The business would be de-
stroyed, at least pending a judicial review. If the revo-
cation order were ultimately to be set aside, the cor-
poration would have no recourse for the damage sustained 
through the suspension of its business, or for the injury 
to its reputation and future business.

It is not within the legislative power to regulate or 
prohibit the sale of securities, or the making of invest-
ment contracts, in order to protect the public against 
making investments which may not, in the judgment of 
the Investment Commissioner, promise or furnish a fair
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return. The prevention of fraud is the purpose of Blue 
Sky Laws, and the only purpose which will justify such 
legislation.

If the Blue Sky Law is construed to authorize the 
Commissioner to prescribe the terms and provisions of 
contracts which investment companies may make, it is 
a clear delegation of legislative power and violative of the 
constitution of Montana.

Mr . Justi ce  Roberts  delivered the opinion of the 
Court.

This is an appeal from the decree of a specially consti-
tuted district court enjoining the enforcement of an order 
of the State Auditor, who is ex officio Investment Com-
missioner of Montana. Appellee is a Minnesota corpora-
tion engaged in the business of selling investment certifi-
cates for which the purchaser pays in instalments and 
which entitle him at a date therein named to receive their 
face value. The assumption is that the instalments of 
principal paid in will be augmented by interest thereon 
compounded at five and one-half per cent, so that the 
company will be able to. pay the sum named in the 
certificate before the holder’s payments reach that total.

Appellee was licensed in 1930 to do business in Mon-
tana pursuant to c. 264, Revised Code of 1921, popularly 
known as the Blue Sky Law, which defines investment 
companies (§ 4026), forbids their engaging in business 
without a permit from the state investment commissioner 
(§ 4032), requires them to apply for such permit and 
to submit certain information with the application 
(§ 4033), directs the commissioner to examine the data 
furnished and to issue or refuse a permit depending upon 
his determination that the applicant is solvent and its 
proposed plan of business fair, just and equitable 
(§ 4036), and to supervise and from time to time examine 
the affairs and business of all permittees (§ 4043). Sec-
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tion 4045, which authorizes the revocation of permits, and 
§ 4038 (as amended by c. 194, Session Laws 1931), which 
gives an action against the commissioner by a party ag-
grieved by any finding or decision of that officer, are those 
which affect the present litigation. They are quoted in 
the margin.*

Operating under permit appellee has built up a large 
business in Montana in the sale of its certificates. One 
form of these provides that in case of default in current 
payments during the first eighteen months, the purchaser 
shall forfeit all sums theretofore paid; for default after 
eighteen months, where payment of $148 on a thousand 
dollar certificate has been made, the holder is entitled to 
withdraw $42; after four years and payment of $370, the 
refund is $254; and after five years he is entitled to re-

*4045. Revocation of Permits and Appointment of Receiver. 
Whenever it shall appear to the investment commissioner that the 
assets of any investment company doing business in this state are 
impaired to the extent that such assets do not equal its liabilities, 
or that it is conducting its business in an unsafe, inequitable, or 
unauthorized manner, or is jeopardizing the interests of its stock-
holders or the investors in stocks, bonds, or other securities by it 
offered for sale, or whenever any investment company shall refuse 
to file any papers, statements, or documents required under this 
act, or shall refuse to permit an examination by said investment 
commissioner, or his deputies or agents, as provided in this act, 
without giving satisfactory reasons therefor, said investment commis-
sioner shall at once cancel its permit, and if he shall deem advisable, 
shall communicate such facts to the attorney-general, who shall 
thereupon at once make an investigation, and if the facts as pre-
sented to him by the investment commissioner are substantiated, 
he shall thereupon apply to a court of competent jurisdiction for 
the appointment of a receiver to take charge of and conclude the 
business and affairs of such investment company, and if such fact 
or facts be made to appear, it shall be sufficient evidence to authorize 
the appointment of a receiver and the making of such orders and 
decrees in such cases as equity may require.

Section 4038. Any interested person, who has appeared, co-partner-
ship, association or corporation being dissatisfied with any finding, 

144844°—32------ 30
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payment, without interest, of the whole amount thereto-
fore paid.

On May 7, 1931, the appellant notified the appellee 
and others similarly engaged to attend a hearing relative 
to the proposed adoption of a rule applicable to their- 
business. Appellee appeared by an officer and counsel 
and stated objections. As a result of the hearing a rule 
was promulgated June 22, 1931, effective July 22, 1931, 
forbidding the issuance of certificates extending the priv-
ilege of withdrawal before maturity unless they should 
permit withdrawal at any time after the first year of their

findings or decision of the Commissioner made in accordance with 
the provisions of this Act, may within thirty days from the making 
thereof, commence an action in any court of competent jurisdiction 
against said Commissioner as defendant, to vacate and set aside said 
finding, findings or decision, on the ground that the said findings 
or decision are unjust or unreasonable. The rules of pleading and 
procedure in such action shall be the same as are provided by law 
for the trial of equitable actions in the district courts of this state 
and on the hearing the judge of said court may set aside, modify 
or confirm said findings or decision as the evidence and the rules 
or equity may require. Appeals may be taken from the decision 
of the district court to the Supreme Court by either party in the 
same manner as is provided by law in other civil actions. Pending 
any such action, the said findings or decision of said Commissioner 
shall be prima facie evidence that they are just and reasonable and 
that the facts found are true, and pending any such action the 
said findings or decision of the Commissioner shall remain in full 
force and effect. If no action be brought to set aside said findings 
or decision within thirty days, the same shall become final and 
binding.

Provided, however, that the original application with reference 
to which an appeal is herein provided for shall not be heard by 
the Investment Commissioner until notice of hearing on the same 
has been published in some newspaper published at the capital city 
daily, in at least seven issues of such paper, and provided further, 
that upon such hearing on the original application, any person, co-
partnership, association or corporation interested in or opposed to 
said application may appear.
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existence, on ninety days’ notice in writing, and there-
upon entitle the holder to receive the total amount of all 
instalments paid in, less a penalty not exceeding three and 
one-half per cent of the matured or face value of the cer-
tificate, plus interest compounded annually, at the rate 
at which the certificate was guaranteed to mature or rep-
resented to pay at maturity; and that the certificate and 
the application should have printed thereon the amount 
to be paid in, the withdrawal or surrender value, and 
the loan value, as of the end of each year after the date 
of issuance.

The commissioner claimed authority to promulgate this 
order under that portion of § 4045 which empowers him to 
revoke the permit of an investment company when it 
shall appear to him to be “ conducting its business in an 
unsafe, inequitable or unauthorized manner.” He as-
serted his intention to revoke appellee’s permit if it 
failed to obey the rule; whereupon the latter brought 
action in the District Court to enjoin the appellant from 
revoking or purporting or attempting to revoke its per-
mit for failure to comply with the order. After the tak-
ing of evidence upon a motion for a temporary restrain-
ing order the case was by stipulation submitted as upon 
final hearing. The court granted an injunction, holding 
that the challenged statute was violative of the due 
process clause of the Fourteenth Amendment, as lacking 
any provision for notice or hearing before the revocation 
of a license, and also because no rule or standard is fixed 
for the determination of adequate cause for revocation; 
and further the act constituted a delegation of legislative 
power contrary to the mandate of Section 1, Article V, of 
the Constitution of Montana. The appellant assigns 
these rulings as error, and in addition contends that there 
was no jurisdiction in a federal equity court to entertain 
the cause. If this position is sound we need not consider 
the other alleged errors.
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We are of opinion that the appellee failed to ex-
haust its administrative remedy before applying to the 
District Court for injunctive relief. The granting and 
revocation of permits is an exercise by the appellant of 
delegated legislative power. Section 4038 of the Code 
(supra) confers on any interested person dissatisfied with 
a finding or decision by the commissioner, the right within 
thirty days to bring an action against him in a state dis-
trict court to vacate his order and set it aside as unjust or 
unreasonable, and directs that on the hearing the judge 
“may set aside, modify or confirm said . . . decision as 
the evidence and the rules or (sic) equity may require.” 
The section confers the right to appeal to the State 
Supreme Court from the judgment of the trial court. 
Clearly the function of the state district court under the 
statutory mandate is not solely judicial, that is, to set 
aside a decision of the commissioner if arbitrary or un-
reasonable and hence violative of constitutional rights. 
The duty is laid on the court to examine the evidence 
presented and either to set aside or to modify or to affirm 
the commissioner’s order, as the proofs may require. The 
legislative process remains incomplete until the action 
of that court shall have become final. Prentis v. Atlantic 
Coast Line, 211 U. 8. 210, 229-230; Pacific Live Stock 
Co. v. Lewis, 241 U. S. 440, 444, 450-451. And the 
capacity in which the court acts is none the less adminis-
trative because the proceeding is designated as a suit in 
equity instead of by appeal. Keller v. Potomac Electric 
Power Co., 261 U. S. 428, 438-442. When the appellee 
was notified on June 22, 1931, that the rule adopted by 
the appellant would become effective July 22nd of the 
same year, an action could have been filed in the state 
court and a hearing had upon all questions of fact and 
law touching the propriety and legality of the order.
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But we are told that the commissioner asserted his in-
tention to enforce the order, and that the statute forbids 
the state court to afford interlocutory relief. Thus, says the 
appellee, though trial might result in a decision vacating 
the commissioner’s order, in the interval irreparable harm 
would have been done by the revocation of the company’s 
permit, and its officers and agents rendered liable to 
criminal prosecution. Such a state of the law, it is in-
sisted, amounts to a denial of due process to which one 
confronted with the possible loss of property is not bound 
to submit but may at once, if there be the requisite diver-
sity of citizenship and amount in controversy, apply to a 
federal court for relief. Conceding the correctness of the 
premises, the conclusion is sound. Pacific Telephone Co. 
n . Kuykendall, 265 U. S. 196. The appellant, however, 
denies the asserted statutory prohibition, and says that 
the plaintiff in an action attacking a decision by the com-
missioner may upon a proper showing obtain a stay of its 
operation.

These opposing views require a construction of the act. 
Section 4038 as amended provides, so far as applicable:

“ The rules of pleading and procedure in such action 
shall be the same as are provided by law for the trial of 
equitable actions in the district courts of this state. . . . 
[and] pending any such action the said findings or deci-
sion of said Commissioner shall remain in full force and 
effect. If no action be brought to set aside said findings 
or decision within thirty days, the same shall become 
final and binding.”

We are cited to no case, nor have we found any, in 
which the state courts have interpreted or applied the 
section. The first clause would obviously permit the is-
suance of an interlocutory injunction upon a proper 
showing, especially in view of the provisions of the Code
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of Civil Procedure.*  But it is said that the succeeding 
clause precludes such a remedy. The argument is that 
the words “ pending any such action ” mean that during 
the continuance of the action and until its final decision 
the commissioner’s order must remain in full force and 
effect. We think, however, that in this phrase the word 
“ pending ” has the significance of “ until,” or while the 
time is running for bringing such an action. This is one 
of the recognized meanings of the word, and that it is so 
used we think is made clear from the sentence imme-
diately following, to the effect that if no action shall be 
brought to set aside the finding or decision within thirty 
days it shall become final and binding. When considered 
together we are of opinion that the two phrases mean 
that unless and until a person affected brings his action 
he may not disregard the order. We are persuaded to this 
view for the reason that it supports the constitutionality 
of the act, and we are bound if fairly possible to construe 
the law so as to avoid the conclusion of unconstitution-
ality. Bratton v. Chandler, 260 U. S. 110. The construc-
tion thus adopted is consistent with the validity of the 
act, whereas that pressed upon us by the appellee would 
clearly render it unconstitutional.

Where as ancillary to the review and correction of ad-
ministrative action, the state statute provides that the

*§ 9243. Injunction Order—When Granted. An injunction order 
may be granted in the following cases: 1. When it shall appear by 
the complaint that the plaintiff is entitled to the relief demanded, 
and such relief or, any part thereof, consists in restraining the com-
mission or continuance of the act complained of, either for a limited 
period or perpetually; 2. When it shall appear by the complaint 
or affidavit that the commission or continuance of some act during 
the litigation would produce a great or irreparable injury to the 
plaintiff; . . .

See also §§ 9244, 9245, 9246, 9247, 9250, 9251 and 9252, dealing with 
security to be entered on interlocutory injunction, motions to dissolve 
the same before trial, etc.
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complaining party may have a stay until final decision, 
there is no deprivation of due process, although the 
statute in words attributes final and binding character to 
the initial decision of a board or commissioner. Pacific 
Live Stock Co. v. Lewis, 241 U. S. 440, 454. But where 
either the plain provisions of the statute (Pacific Tel. Co. 
v. Kuykendall, 265 U. S. 196, 203, 204) or the decisions 
of the state courts interpreting the act (Oklahoma Nat. 
Gas Co. v. Russell, 261 U. S. 290) preclude a supersedeas 
or stay until the legislative process is completed by the 
final action of the reviewing court, due process is not 
afforded, and in cases where the other requisites of federal 
jurisdiction exist recourse to a federal court of equity is 
justified.

The present case is not one in which the review of the 
commissioner’s action is judicial in character. If it were, 
the authorities cited by appellee which hold that one 
competent to invoke the jurisdiction of the federal courts 
is not bound to pursue a judicial review in the state courts 
would apply. See Bacon v. Rutland R. Co., 232 U. S. 
134; Prendergast v. New York Tel. Co., 262 U. S. 43; 
Railroad Commission v. Duluth St. Ry. Co., 273 U. S. 
625. As we have seen, under the Montana statute the 
administrative proceeding is not complete until the court 
shall have acted in revision and correction of the com-
missioner’s decision. It would be strange indeed if the 
commissioner’s action thus subject to alteration were 
nevertheless to be made as effective to harm the parties 
in interest as if no further administrative procedure 
existed. We can not so read the act in the absence of clear 
and unambiguous phraseology requiring that course, or of 
a decision of the state court so construing it.

The decree is reversed and the cause remanded for fur-
ther proceedings in conformity with this opinion.

Reversed.
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GREGG DYEING CO. v. QUERY et  al .*

APPEALS FROM THE SUPREME COURT OF SOUTH CAROLINA.

No. 170. Argued December 10, 1931.—Decided May 31, 1932.

1. The constitutionality of a state taxing scheme is to be determined 
by substance rather than by form, and the controlling test is the 
operation and effect of the statute as enforced by the State. 
P. 476.

2. The question of constitutionality is not necessarily confined to 
the particular statute attacked, but may depend upon the resultant 
of that and other statutes. Pp. 479-480.

3. When the Supreme Court of the State has held that two or more 
statutes must be taken together, this Court accepts that conclu-
sion as if written into the statutes themselves. P. 480.

4. A State may tax gasoline bought and imported from another State 
which has come to rest within the taxing State and is stored there 
by the purchasers for future use in their local business. P. 478.

5. Such a tax is not bad for discrimination against interstate com-
merce or for discrimination violative of the equal protection of 
the laws, if the same tax burden is in effect imposed on all other 
consumers of gasoline through a tax on local sales which is “ passed 
on” to the purchasers. Pp. 480, 482.

166 S. C. 117; 164 S. E. 588, affirmed.

Appeal s  from decrees dismissing the complaints in two 
suits to enjoin collection of taxes.

Mr. James M. Lynch, with whom Messrs. P. F. Hender-
son, Shepard K. Nash, and B. A. Morgan were on the 
brief, for appellants.

The following decisions cover the taxing of interstate 
importations of gasoline or oils: Standard Oil Co. n . 
Graves, 249 U. S. 389; Askren v. Continental Oil Co., 252 
U. S. 444; Bowman v. Oil Co., 256 U. S. 646; Texas Co. v. 
Brown, 258 U. S. 470; Sonneborn v. Cureton, 262 U. S. 
513; Hart Refineries v. Harmon, 278 U. S. 499; Breece 
Lumber Co.v. Asplund, 283 U. S. 788.

* Together with No. 245, City of Greenville et al. v. Query et al.
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This gasoline tax act is repugnant to both commerce 
clause and equal protection clause, in that it discriminates 
against gasoline produced by other States and places a 
license tax only upon citizens of this State who import and 
store such gasoline.

The tax is unconstitutional as a license tax because it 
taxes both interstate importation and storage within the 
State.

The fact that the consumer must ultimately pay does 
not change the nature of the tax prescribed. Cf. Pan-
handle Oil Co. v. Knox, 277 U. S. 218; Eastern Air Trans-
port v. Query, 52 F. (2d) 456; affirmed, 285 U. S. 147; 
Helson v. Kentucky, 279 U. S. 245.

To stand the test of constitutionality, the statute must 
be constitutional within its four comers. Recourse may 
not be had to other statutes.

The Gasoline Tax Act of 1930 is plain and free from 
ambiguity. It taxes only gasoline brought into the State 
in interstate commerce. See Heisler n . Colliery Co., 260 
U. S. 259; Los Angeles v. Lewis, 175 Cal. 777-781.

Messrs. John M. Daniel, Attorney General of South 
Carolina, and J. Fraser Lyon were on the brief for 
appellees.

Mr . Chief  Justice  Hughe s  delivered the opinion of 
the Court.

By these actions, within the original jurisdiction of the 
Supreme Court of South Carolina, appellants sought to 
restrain the enforcement of the state statute known as the 
“ Gasoline Tax Act of 1930.” Acts So. Car., 1930, p. 1390. 
The statute was assailed upon state and federal grounds, 
the latter being that the act violated the commerce clause 
(Art. I, § 8, par. 3), and the equal protection clause of the 
Fourteenth Amendment, of the Federal Constitution. 
The state court overruled these contentions and dismissed 
the complaints. The cases are brought here by appeal.
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The provisions of the statute which give rise to the 
federal questions are found in sections one and six as 
follows:

“Section 1. . . . Every person, firm, corporation, mu-
nicipality, ... in the State of South Carolina which 
shall import into this State from any other State of 
foreign Country, or shall receive by any means into this 
State, and keep in storage in this State for a period of 
twenty-four hours or more, after the same shall have lost 
its interstate character as a shipment in interstate com-
merce, any gasoline or any other like products of petro-
leum or under whatever name designated, which is in-
tended to be stored or used for consumption in this State, 
shall pay a license tax of six cents per gallon for every 
gallon of gasoline, or other like products of petroleum 
aforementioned, which shall have been shipped or import-
ed into this State from any other State or foreign country, 
and which shall hereafter, for a period of twenty-four 
hours after it loses its interstate character as a shipment 
of interstate commerce be kept in storage in this State to 
be used and consumed in this State by any person, firm, 
or corporation, municipality, . . . and which has not 
already been subjected to the payment of the license 
taxes imposed upon the sale thereof by acts of the General 
Assembly of the State of South Carolina, the same being 
Act No. 34, Acts of 1925, approved the 23rd day of March, 
1925, and Act No. 102, Acts of 1929, approved the 16th 
day of March, 1929, imposing license taxes for the privi-
lege of dealing in gasoline or other like products or petro-
leum; Provided, That this Act shall not impose a tax upon 
crude petroleum, residium [sic] or smudge oil: Provided, 
further, That one percent to cover loss by evaporation, 
spillage or otherwise shall be deducted by the taxpayer 
when remitting the tax required by this Act. . . .
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“ Section 6. Nothing within this Act shall be construed 
to impose a license tax upon any selling agent, consumer, 
or retailer, selling, consigning, shipping, distributing or 
using gasoline, combinations thereof, or substitutes there-
for, which may have been bought from any oil company 
on which the license taxes imposed by Act No. 34, Acts of 
the General Assembly of 1925, approved the 23rd of 
March, 1925, and Act No. 102, Acts of the General Assem-
bly of 1929, approved the 16th day of March, 1929, have 
been paid nor shall this Act be construed as applying in 
the case of interstate commerce.”

In the case of Gregg Dyeing Company (No. 170), the 
facts alleged in the complaint were admitted by demurrer 
and other facts were stipulated as if the complaint had 
set them forth. It thus appeared that plaintiff conducted 
a bleachery in Aiken, South Carolina, and used gasoline 
in its processes; that its practice is to buy gasoline in 
bulk from dealers outside the State of South Carolina 
and to have the gasoline shipped in interstate commerce 
to plaintiff’s plant where the gasoline is unloaded and 
stored, and kept in storage, in plaintiff’s tanks, for more 
than twenty-four hours and until it is needed for use, 
and in its entirety is used by plaintiff in its manufactur-
ing business and for its own purposes, and is not brought 
into the State for resale and is not resold; that there is in 
Charleston, South Carolina, a refinery maintained by the 
Standard Oil Company at which large quantities of gaso-
line are produced; that much of the gasoline thus pro-
duced, and much that is brought into the State by oil 
companies for resale, is stored within the State for more 
than twenty-four hours before it is sold or used, and is not 
taxed for its importation and/or storage in South Caro-
lina, but is taxed when it is used or sold in that State 
by such oil companies; and that such gasoline, produced
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in the refinery above-mentioned, as is shipped to other 
States is not taxed in South Carolina. Final judgment 
was rendered in favor of defendants upon the demurrer.

In the case brought by the City of Greenville (No. 245), 
plaintiff alleged that it was a municipal corporation which 
had brought into the State of South Carolina gasoline in 
tank car lots, purchased outside the State, and there-
after had stored, and used and consumed it for public 
purposes. Defendants demurred, there was an agreed 
statement of facts in addition to the allegations of the 
complaint, and the judgment upon the demurrer thus 
raised the same federal questions as those presented in 
the case first mentioned.

In maintaining rights asserted under the Federal Con-
stitution, the decision of this Court is not dependent upon 
the form of a taxing scheme, or upon the characterization 
of it by the state court. We regard the substance rather 
than the form, and the controlling test is found in the 
operation and effect of the statute as applied and enforced 
by the State. St. Louis Southwestern Ry. Co. v. Arkansas, 
235 U. S. 350, 362; Hanover Fire Ins. Co. v. Harding, 272 
U. S. 494, 509, 510. The operation and effect of this tax 
act have been determined definitely by the state court in 
the instant cases. Construing the act, that court has said:

“ The Act in question may be said to be complementary 
to the other statutes of South Carolina under which are 
assessed a gallonage tax on gasoline and other petroleum 
products. Indeed, it expressly excludes from its provisions 
all gasoline upon which a like tax has been paid under 
other statutes. It so declares in its title and specifically 
designates in its body the statutes, payment of the tax 
under which exempts from its burden. . . .

“ In South Carolina, commencing about a decade ago, 
the General Assembly expressed its public policy as to 
revenue to be derived from the use of gasoline, vol. 32, 
Stat, at Large, p. 835. The tax then imposed was two
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cents a gallon. In 1925, the tax was increased to five 
cents, and in 1929, to six cents on the gallon. These 
statutes, however, only reached 1 dealers ’ in this com-
modity. . . .

“ Statutes of this nature have been uniformly construed 
as imposing a tax on the ultimate consumer or user, as 
will be hereafter shown. Realizing that large users of 
gasoline either were evading or would evade the payment 
of the tax imposed under these Acts, by bringing in gaso-
line in quantities from without the State, and storing it 
for their own purposes, the Legislature in 1930 enacted 
the statute under consideration, applying the six cents 
tax to every person, firm, corporation, municipality or any 
subdivision subject to its terms. . . . Thus, with the Act 
of 1930 complementing the other statutes referred to, all 
consumers of gasoline in South Carolina pay a tax of 6 
cents per gallon, no matter what the origin of, or State in 
which, the gasoline is produced. . . .

“ On its face, the Act expressly negatives an intention 
to tax interstate commerce. It does not purpose to tax 
any gasoline until twenty-four hours after it has lost its 
interstate character. It seeks to operate only after the 
commodity has been severed from its interstate character 
and has become at rest as a part of the general mass of 
property in this State subject to the protection of its 
laws. . . .

“ The tax here imposed is an excise tax and not a 
property tax. . . . All oil companies in South Carolina, 
including the Standard Oil Company in Charleston, S. C. 
are required to pay and do pay the tax upon any gasoline 
they sell and all that they use in South Carolina, whether 
it be for operating their trucks upon the highways or 
otherwise (34 Stat, at Large, p. 197). . . .

“ The tax applies only to persons who store with intent 
to use and consume the gasoline in South Carolina. . . . 
Mere storage after manufacture or production is not
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enough to provoke the application of the tax. The only 
kind of storage affected is that with intent to use and 
consume the product in South Carolina. Such intention 
on its part petitioner admits to exist in the instant case, 
and in all future transactions. The fact that the Standard 
Oil Company at Charleston, S. C. manufactures and pro-
duces large quantities of gasoline which is stored at its re-
finery and which is untaxed before its sale or use in South 
Carolina, does not, to our mind, work a discrimination 
against petitioner or producers in other States. It is ad-
mitted that that company, like all others, is required to 
pay and does pay a tax of six cents on all of its products 
sold in South Carolina or used and consumed in its busi-
ness.”

We may lay aside, as not here involved, any question 
* relating to importations from foreign countries. As to 

interstate commerce, the questions are (1) whether the 
Act as applied by the state court imposes a direct burden 
upon that commerce, and (2) whether, although the sub-
ject of the tax would otherwise be within the power of 
the State, the tax is invalid because it creates an uncon-
stitutional discrimination against transactions in inter-
state commerce.

As to the first question, we are not concerned with what 
the tax is called but with what the statute does. It im-
poses an exaction with respect to gasoline purchased in 
other States and brought into South Carolina and there 
placed by appellants in storage for future use within the 
State. By the terms of the Act, as construed by the 
state court and applied to these appellants, interstate 
commerce in relation to the subject of the tax has ended. 
The gasoline has come to rest within the State, having 
been placed in appellants’ storage tanks and added to 
appellants’ property kept for local purposes. In such 
circumstances the State has the authority “to tax the 
products or their storage or sale.” Texas Company v.
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Brown, 258 U. S. 466, 478; Sonneborn Bros. v. Cureton, 
262 U. S. 506, 519, 520; Hart Refineries v. Harmon, 278 
U. S. 499, 501, 502. Not only may local sales of gasoline 
thus brought into the State be taxed, but its use as well. 
This was specifically determined in Bowman v. Conti-
nental Oil Co., 256 U. S. 642, 648, 649. See Hart Re-
fineries v. Harmon, supra; Breece Lumber Co. v. Asplund, 
283 U. S. 788. There is an exception in the case of a tax 
directly on use in interstate commerce, as on use in inter-
state transportation. Helson n . Kentucky, 279 U. S. 245, 
252; Eastern Air Transport v. South Carolina Tax. 
Comm., 285 U. S. 147. In view of these well-established 
principles, we find no ground for concluding that the 
State could not impose the tax with respect to the gaso-
line of appellants which was kept within the State for 
use in their local enterprises. As the Court said, in Hart 
Refineries v. Harmon, supra, interstate transportation 
having ended, the taxing power of the State in respect 
of the commodity may, so far as the commerce clause of 
the Federal Constitution is concerned, “ be exerted in any 
way which the State’s constitution and laws permit.” 
This, of course, is on the assumption that the tax does 
not discriminate against the commodity because of its 
origin in another State.

The state court answered the contention as to discrim-
ination against interstate commerce by referring to other 
statutes of the State imposing a tax upon the sale and use 
of gasoline within the State. The state court said that 
the Act in question “ taxes all gasoline stored for use and 
consumption upon which a like tax has not been paid 
under other statutes. By the kindred Acts all users are 
taxed.” But appellants question the right to invoke 
other statutes to support the validity of the Act assailed. 
To stand the test of constitutionality, they say, the Act 
must be constitutional “ within its four corners,” that is,
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considered by itself. This argument is without merit. 
The question of constitutional validity is not to be deter-
mined by artificial standards. What is required is that 
state action, whether through one agency or another, or 
through one enactment or more than one, shall be con-
sistent with the restrictions of the Federal Constitution. 
There is no demand in that Constitution that the State 
shall put its requirements in any one statute. It may 
distribute them as it sees fit, if the result, taken in its 
totality, is within the State’s constitutional power. 
When the Supreme Court of the State has held that two 
or more statutes must be taken together, we accept that 
conclusion as if written into the statutes themselves. 
Hebert v. Louisiana, 272 U. S. 312, 317. See Lindsley v. 
Natural Carbonic Gas Co., 220 U. S. 61, 73.

Reading together the statutes with respect to gasoline 
taxes, the state court took the view that as to the gasoline 
tax with respect to sales within the State, the burden 
actually rests upon the consumer, although not placed 
upon the consumer directly. No reason is found to chal-
lenge this view. Texas Company v. Brown, supra, at p. 
479; Panhandle Oil Co. v. Knox, 277 U. S. 218, 222; 
Indian Motocycle Co. v. United States, 283 U. S. 570, 
579. So far as dealers in gasoline within the State are 
concerned there appears to be no ground for appellants’ 
claim of discrimination. The point with respect to appel-
lants is that they are not dealers but users, consumers of 
gasoline in their business. They are required to pay the 
tax with respect to the gasoline they keep for such use and 
consumption within the State. As to such gasoline, they 
pay precisely the same amount per gallon as other con-
sumers within the State are in effect required to pay 
through the tax on the dealers from whom such consumers 
buy. Discrimination is asserted in relation to manufac-
turers who produce gasoline within the State and consume 
it in their enterprises. Appellants have directed particular
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attention to the case of a refining company which produces 
gasoline in South Carolina and consumes gasoline in its 
business and also sells it within the State. The state court, 
construing the applicable statute, has held that in such a 
case the producing company is taxed with respect to the 
gasoline it uses as well as with respect to the gasoline it 
sells. The decision is unequivocal that “ all oil companies 
in South Carolina are required to pay and do pay the tax 
upon any gasoline they sell and all that they use in South 
Carolina.” With respect, then, to the gasoline used by 
appellants in their business, there is in this aspect no 
discrimination against them because their gasoline has its 
origin in another State, as others either buying or produc-
ing gasoline within the State pay the tax at the same rate 
in relation to their consumption.

Discrimination, like interstate commerce itself, is a 
practical conception. We must deal in this matter, as in 
others, with substantial distinctions and real injuries. 
Shaffer v. Carter, 252 U. S. 37, 55. Appellants’ attack 
upon the tax comes to this, in the last analysis, that the 
tax in their case is laid with respect to the gasoline they 
have bought outside the State and keep in storage for 
use and consumption in their business, whereas others 
are taxed, not with respect to the gasoline they keep in 
store for use and consumption, but for the gasoline, they 
use and consume. But appellants have admitted, as the 
state court has said, that “ the only kind of storage af-
fected ” is that for the purpose of use and consumption. 
In this view the state court found no distinction of sub-
stance with respect to the practical operation of the 
taxing statutes in pari materia, as all in like case, appel-
lants and others who use gasoline in their business 
enterprises, pay the same amount on the gasoline they 
consume. Appellants had the burden of showing an in-
jurious discrimination against them because they bought 
their gasoline outside the State. This burden they have 

144844°—32------ 31
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not sustained. They have failed to show that whatever 
distinction there existed in form, there was any sub-
stantial discrimination in fact.

The same considerations, with respect to discrimina-
tion, apply to the claim that the statute in question vio-
lates the equal protection clause of the Fourteenth 
Amendment. The statement of this Court in General 
American Tank Car Corp. v. Day, 270 U. S. 367, 373, is 
apposite: “ In determining whether there is a denial of 
equal protection of the laws by such taxation, we must 
look to the fairness and reasonableness of its purposes 
and practical operation, rather than to minute differences 
between its application in practice and the application 
of the taxing statute or statutes to which it is complemen-
tary.”

The right of the City of Greenville (No. 245) to raise 
the questions presented under the Federal Constitution 
does not appear to have been challenged or passed upon 
by the state court and has not been discussed at this bar. 
Accordingly, that question has not been considered here.

Judgments affirmed.

EDWARDS v. UNITED STATES.

CERTIFICATE FROM THE COURT OF CLAIMS.

No. 790. Argued April 11, 1932.—Decided May 31, 1932.

Under § 7 of Art. I of the Constitution, a bill signed by the President 
within ten days (Sundays excepted) after it was presented to him, 
but after the final adjournment of the Congress that passed it, 
becomes a law. Pp. 485, 494.

Resp onse  to a question certified by the Court of Claims.

Attorney General Mitchell, with whom Solicitor Gen-
eral Thacher, Assistant Attorney General Rugg, and Mr.



EDWARDS v. UNITED STATES. 483

482 Argument for the United States.

Erwin N. Griswold were on the brief, for the United 
States.

That the President may sign a bill during a short 
recess of the Congress was settled in La Abra Silver Min-
ing Co. v. United States, 175 U. S. 423, but the question 
arising at the end of a session was expressly reserved, 
and no mention was made of the situation arising when 
a Congress ends.

Respecting that situation there has been no long-con-
tinued practical construction of the Constitution which 
can be accepted as controlling. President Lincoln signed 
one bill after the final adjournment of the Congress which 
passed it, but subsequent legislation prevented a definite 
adjudication of the question. President Wilson ap-
proved a group of bills after the adjournment of a ses-
sion in reliance on an opinion by Attorney General Pal-
mer. 32 Op. Atty. Gen. 225. President Hoover, in 
March, 1931, in reliance on an opinion by the present 
Attorney General (36 Op. Atty. Gen. 403) approved 
eighteen bills including the one here involved, after the 
expiration of the 71st Congress. The question has been 
frequently debated, but the general practice of Presidents 
to sign bills during sessions of Congress has been induced 
by a purpose to avoid rather than to decide the question. 
The state of the precedents is such that the question is 
an open one to be resolved by a consideration of the 
constitutional provision.

Congress has no function to perform in respect of bills 
which have been approved, so there is no good reason 
why the President should not approve bills after adjourn-
ment. Public interest requires that he be given the full 
ten days contemplated by the Constitution to consider 
measures passed by Congress. In directing that every 
bill shall be presented to the President, the Constitution 
provides “ if he shall approve, he shall sign it.” It does 
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not expressly say when he shall sign it, or that he shall 
sign it while Congress is in session. The argument that 
if he may approve a bill after the adjournment he has an 
indefinite time to act, finds no support in the Constitu-
tion. That he must sign within ten days is necessarily 
implied; for, if he does not and Congress shall have ad-
journed, it is provided that the bill shall not become a 
law.

The argument that the President is a part of the legis-
lative branch when acting on legislation and that his 
functions terminate when Congress finally adjourns is 
merely a political theory without any support in the words 
of the Constitution. Because of the large number of bills 
presented to Presidents at the end of sessions of Congress 
in modem times, public interest will be served by holding 
that he may approve bills after adjournment.

The reasoning of the Court in Seven Hickory v. Ellery, 
103 U. S. 423, supports these conclusions.

Mr. M. Walton Hendry, for Edwards, cited: 36 Op. 
Atty. Gen. 403; Orange Car & Steel Co. v. United States, 
Ct. Cis., Feb. 8, 1932 (op. withdrawn when the present 
question was certified); United States v. Weil, 29 Ct. 
Cis. 523.

Mr. Hatton W. Sumners, by leave of Court, argued the 
cause on behalf of the Judiciary Committee of the House 
of Representatives, as amicus curiae.

Mr . Chief  Justice  Hughe s  delivered the opinion of 
the Court.

Private Bill No. 510 of the 71st Congress (c. 595, 46 
Stat. 2163) provided that the Court of Claims should have 
jurisdiction to adjudicate a certain claim of the plaintiff 
against the Government. The court states that the bill 
was approved by the President on March 5, 1931, that is,
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within ten days (Sundays excepted) after it was presented 
to him, but after the final adjournment of the Congress 
which passed it. The following question is certified:

“ Did the Act of March 5, 1931 (46 Stat. 2163), become 
law when it was approved by the President on March 5, 
1931, after the final adjournment on March 4, 1931, of 
the Congress which had passed it? ”

No difference of opinion between the parties as to the 
validity of the measure, as thus approved, is disclosed in 
the argument at bar. The President approved the bill 
upon the advice of the Attorney General (36 Op. A. G. 
403) who, in accord with the plaintiff, submits that the 
certified question should be answered in the affirmative. 
In view of the opinion at one time expressed by the 
Judiciary Committee of the House of Representatives 
(H. R. Report No. 108, 38th Cong., 1st sess., June 11, 
1864), the Attorney General advised the Judiciary Com-
mittee of that House of the pendency of the present 
cause, and we granted to Mr. Sumners, the Chairman of 
that Committee, at his request, leave to appear as amicus 
curiae. He has stated to the Court that the Judiciary 
Committee of the House of Representatives is now of the 
opinion that the President has the power asserted and he 
has presented an argument in support of the President’s 
action. While no contention to the contrary has been 
urged upon us in the instant case, our attention has been 
directed to opposing views strongly held in the past, and 
these—no less than those now advanced—we have care-
fully considered in reaching our conclusion.

The question arises under the second paragraph of 
Section 7 of Article I of the Constitution, which reads as 
follows:

“ Every Bill which shall have passed the House of 
Representatives and the Senate, shall, before it become a 
Law, be presented to the President of the United States; 
if he approve he shall sign it, but if not he shall return it,
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with his Objections to that House in which it shall have 
originated, who shall enter the Objections at large on their 
Journal, and proceed to reconsider it. If after such 
Reconsideration two thirds of that House shall agree to 
pass the Bill, it shall be sent, together with the Objections, 
to the other House, by which it shall likewise be recon-
sidered, and if approved by two thirds of that House, it 
shall become a Law. ... If any Bill shall not be re-
turned by the President within ten Days (Sundays 
excepted) after it shall have been presented to him, the 
Same shall be a Law, in like Manner as if he had signed 
it, unless the Congress by their Adjournment prevent its 
Return, in which Case it shall not be a Law.”

The last sentence of this provision clearly indicates two 
definite and controlling purposes: First. To insure prompt-
ness and to safeguard the opportunity of the Congress for 
reconsideration of bills which the President disapproves; 
hence, the fixing of a time limit so that the status of 
measures shall not be held indefinitely in abeyance 
through inaction on the part of the President. Second. 
To safeguard the opportunity of the President to con-
sider all bills presented to him, so that it may not be 
destroyed by the adjournment of the Congress during the 
time allowed to the President for that purpose. As this 
Court said in The Pocket Veto Case, 279 U. S. 655, 677, 
678: “ The power thus conferred upon the President can-
not be narrowed or cut down by Congress, nor the time 
within which it is to be exercised, lessened, directly or 
indirectly.” The constitutional provision is explicit as 
to the consequences in case the bill is not signed by the 
President within the time fixed. The bill then becomes 
a law, unless the Congress by adjournment has prevented 
the return of the bill, and, in the latter event, it is not to 
be a law. But the provision is not explicit as to the con-
sequence in case the bill is approved by the President
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within the time fixed and in the meantime the Congress 
has adjourned.

The proceedings and debates of the Constitutional Con-
vention throw no light upon this question. See The 
Pocket Veto Case, supra, at p. 675. Nor has the provision 
received a practical construction so positive and consistent 
as to be determinative. The general practice of Presi-
dents, in being present at the Capitol for the purpose of 
signing bills during the closing hours of the sessions of the 
Congress, has indicated the existence of doubt and the 
desire to avoid controversy.1 It appears that the question 
was raised during the administration of President Mon-
roe, and, in view of a difference of opinion among his 
advisers, the bill in question was not signed.1 2 .President

1See Memoirs of John Quincy Adams (1875), vol. 7, pp. 233, 234.
2 John Quincy Adams gives the following account of this incident:
“ Another question discussed was, whether the President could now 

sign the Act concerning the Florida wreckers, which was examined 
and actually announced to the House as having been signed, but 
accidentally, among forty or fifty other Acts approved the last 
evening before the close of the session, remained without his signature. 
Could the President sign an Act, Congress not being in session? 
Wirt thought he could. So did I. The article of the Constitution 
concerning the signature of the President to Acts of Congress was 
read and analyzed. Nothing in it requiring that the President should 
sign while Congress are in session.

“ Calhoun said that uniform practice had established a practical 
construction of the Constitution.

“1 observed that the practice had merely grown out of the prece-
dents in the British Parliament. But the principles were different. 
The King was a constituent part of Parliament, and no Act of 
Parliament could be valid without the King’s approbation. But the 
President is not a constituent part of Congress, and an Act of 
Congress may be valid as law without his signature or assent.

“Calhoun still thought that the uniform practice made the law. 
. . . And as the Act was to commence its operation only in October, 
and was not of an urgent character, it was concluded to be the safest 
course to leave the Act unsigned, and state the facts to Congress
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Lincoln, on March 12,1863, approved a bill after the Con-
gress had adjourned sine die on March 4, 1863, the bill 
having been passed on March 3, 1863 (c. 120, 12 Stat. 
820). This action was not left unchallenged. The Judi-
ciary Committee of the House of Representatives made a 
unanimous report, in response to a resolution of the 
House, that the Act was not in force.* 3 * It does not appear 
that the House acted upon this report. But the Congress 
soon after passed an Act which referred to the Act of

at their next session.”—Memoirs of John Quincy Adams (1875), 
vol. 6, pp. 379, 380.

3 The Committee said that the act had been approved by the 
President “ under the belief that the last clause of the section of the 
Constitution, above quoted, was designed more especially to prevent 
Congress from enacting laws without the approval of the Executive, 
which might be done by the passage of bills by the two houses, 
followed by an adjournment, before the President could examine and 
return them, were it not for the declaration that in such cases the 
bills shall not be laws; and did not relate to cases wherein the Execu-
tive should approve bills sent to him by Congress within ten days, 
even though an adjournment should occur before the return of the 
bills.

“That there is force and plausability in this position, a little 
reflection will discover to any mind; but the committee cannot 
receive it as a correct interpretation of the Constitution.

“ The ten days’ limitation contained in the section above quoted 
refers to the time during which Congress remains in session, and has 
no application after adjournment. Hence if the Executive can hold 
a bill ten days after adjournment, and then approve it, he can as 
well hold it ten months before approval. This would render the 
laws of the country too uncertain, and could not have been intended 
by the framers of the Constitution.

“ The spirit of the Constitution evidently requires the perform-
ance of every act necessary to the enactment and approval of laws 
to be perfect before the adjournment of Congress.

“ The committee, therefore,' conclude that the act referred to, 
approved March 12, 1863, is not in force; and in this conclusion 
the committee are unanimous.” H. R. Report No. 108, 38th Cong., 
1st Sess., June 11, 1864.
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March 12,1863, as having been approved, and added to its 
provisions. Act of July 2, 1864, c. 225, 13 Stat. 375.4 The 
Act of March 12,1863, was the subject of several decisions 
of this Court, and in these no question appears to have 
been raised as to its validity in view of the time of its 
approval by the President.5 President Johnson refused 
to sign a bill which he received on April 1, 1867, as the 
Congress had taken a recess from March 30, 1867, to 
July 3, 1867.6

It appears that President Cleveland was urged to ap-
prove a bill after the adjournment of the Congress, but 
he did not do so.7 President Harrison, acting on the ad-
vice of Attorney General Miller (20 Op. A. G. 503), 
signed a number of bills during a recess of the Congress. 
Upon the opinion of Attorney General Palmer that the 
action was constitutional (32 Op. A. G. 225), President 
Wilson signed several bills after the adjournment sine die

* Other references to the Act of March 12, 1863, as approved, are 
found in the Act of July 28, 1866, c. 298, § 8, 14 Stat. 329; Act 
of July 27, 1868, c. 276, § 3, 15 Stat. 243.

6 Mrs. Alexander’s Cotton, 2 Wall. 404, 420, 423; United States v. 
Anderson, 9 Wall. 56, 64; Ex parte Zellner, 9 Wall. 244, 245; United 
States v. Padelford, 9 Wall. 531, 540; United States v. Klein, 13 Wall. 
128; Carroll v. United States, id., 151; Armstrong v. United States, 
id., 154; Pargoud v. United States, id., 156. See Hodges v. United 
States, 18 Ct. Cis. 700; United States v. Wed, 29 Ct. Cis. 523.

6 President Johnson filed the bill in the State Department with an 
endorsement, stating his belief that approval in these circumstances 
was not authorized by the Constitution. 4 Hinds’ Precedents, § 3493. 
A resolution directing the re-enrollment of the bill was passed by 
the House of Representatives but not by the Senate. Id.

’The statement has been made that Attorney General Garland 
advised President Cleveland that he was without authority to sign 
bills after Congress had adjourned (see 32 American Law Review, 
p. 212), but we are informed that there is no record in the Depart-
ment of Justice of any opinion by Attorney General Garland upon 
the subject. See 36 Op. A. G. at p. 404.
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of the second session of the 66th Congress.8 This prece-
dent was followed in the instant case by President 
Hoover, relying upon the opinion of Attorney General 
Mitchell that there was no ground for a distinction as to 
the President’s power in this respect between the case of 
adjournment at the close of a session and the final ad-
journment of the Congress.

The authority of the President to approve bills during 
a recess of the Congress, but within the time fixed by the 
Constitution, has been sustained by this Court. La Abra 
Silver Mining Co. v. United States, 175 U. S. 423. It 
appeared in that case that on December 22, 1892, two 
days after presentation of the bill to the President, the 
Congress had taken a recess until January 4, 1893. The 
bill was signed by the President on December 28,1892. The 
Court expressly reserved the question, as one not before 
the court, whether the President could approve a bill 
“ after the final adjournment of Congress for the session.” 
But the reasoning of the opinion applies with as much 
force to the case of an adjournment, whether it is at the 
close of a session or is the final adjournment of the Con-
gress, as to the case of a recess for a specified period.

The Court effectively answered the opposing conten-
tion based upon the legislative character of the President’s 
function in approving or disapproving bills. See Smiley 
v. Holm, 285 U. S. 355. The fact that it is a legislative 
function does not mean that it can be performed only 
while Congress is in session. The President acts legisla-
tively under the Constitution but he is not a constituent 
part of the Congress.9 In the La Abra case the Court said

8 The session adjourned sine die on June 5, 1920, 41 Stat. 363, 
1639. The following bills were subsequently approved by the Presi-
dent: Act of June 10, 1920, c. 285, 41 Stat. 1063; Acts of June 14, 
1920, c. 286, 287, 288, 289, 290 and 291; id., 1077-1079. See 30 Yale 
Law Journal, 1.

* See Note 2.
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(id. p. 454): “ It is said that the approval by the Presi-
dent of a bill passed by Congress is not strictly an execu-
tive function, but is legislative in its nature; and this 
view, it is argued, conclusively shows that his approval 
can legally occur only on a day when both Houses are 
actually sitting in the performance of legislative functions. 
Undoubtedly the President when approving bills passed 
by Congress may be said to participate in the enactment 
of laws which the Constitution requires him to execute. 
But that consideration does not determine the question 
before us. As the Constitution while authorizing the 
President to perform certain functions of a limited num-
ber that are legislative in their general nature does not 
restrict the exercise of those functions to the particular 
days on which the two Houses of Congress are actually 
sitting in the transaction of public business, the court 
cannot impose such a restriction upon the Executive.” 
From this point of view, and so far as the character of 
the President’s function is concerned, it obviously makes 
no difference whether the Congress has adjourned sine 
die or to a day named.

The Court’s reasoning in the case cited also meets the 
objection that if the President may approve bills after 
adjournment, his action would be free of any limitation 
of time. The constitutional provision does not admit of 
such a construction. The intention is clearly shown that 
in any event the President must act within the prescribed 
ten days, and the opinion in the La Abra case is explicit 
as to the President’s duty in this respect. The Court 
said (id., pp. 453, 454): “ The time within which he [the 
President] must approve or disapprove a bill is prescribed. 
If he approve a bill, it is made his duty to sign it. The 
Constitution is silent as to the time of his signing, except 
that his approval of a bill duly presented to him—if the 
bill is to become a law merely by virtue of such ap-
proval—must be manifested by his signature within ten



492 OCTOBER TERM, 1931.

Opinion of the Court. 286 U.S.

days, Sundays excepted, after the bill has been presented 
to him. It necessarily results that a bill when so signed 
becomes from that moment a law. But in order that his 
refusal or failure to act may not defeat the will of the 
people as expressed by Congress, if a bill be not approved 
and be not returned to the House in which it originated 
within that time, it becomes a law in like manner as if it 
had been signed by him.” But if this limitation of time 
applies to the President’s action when the Congress is in 
recess, it is apparent that the limitation equally governs 
his action when the Congress has adjourned. The consti-
tutional provision affords no basis for a distinction be-
tween the two cases.

There is nothing in the words of the Constitution which 
prohibits the President from approving bills, within the 
time limited for his action, because the Congress has 
adjourned; and the spirit and purpose of the clause in 
question forbid the implication of such a restriction. 
The provision that a bill shall not become a law if its 
return has been prevented by the adjournment of Con-
gress is apposite to bills that are not signed, not to those 
that are signed. There is no requirement that bills that 
are signed should be returned. No further action is re-
quired by Congress in respect of a bill which has been 
presented to the President, unless he disapproves it and 
returns it for reconsideration as the Constitution provides. 
We may quote again from the opinion in the La Abra case 
(id.): “ It has properly been the practice of the President 
to inform Congress by message of his approval of bills, 
so that the fact may be recorded. But the essential 
thing to be done in order that a bill may become a law by 
the approval of the President is that it be signed within 
the prescribed time after being presented to him. That 
being done, and as soon as done, whether Congress is 
informed or not by message from the President of the 
fact of his approval of it, the bill becomes a law, and is
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delivered to the Secretary of State as required by law.” 10 11
Another objection has been raised that, if the authority 

of the President to approve bills continues after adjourn-
ment of the Congress, an incoming President might ap-
prove bills passed during the official term of his predeces-
sor.11 But it does not follow that because an incoming 
President, to whom a bill has not been presented by the 
Congress, cannot approve it, that a continuing President, 
to whom a bill has been presented by the Congress, must 
be debarred of his opportunity to give his approval within 
the time which the Constitution has prescribed.

Regard must be had to the fundamental purpose of the 
constitutional provision to provide appropriate oppor-
tunity for the President to consider the bills presented to 
him. The importance of maintaining that opportunity 
unimpaired increases as bills multiply. The Attorney 
General calls attention to the fact that at the time here in 
question, that is, between February 28, 1931, and noon 
of March 4, 1931, 269 bills were presented to the Presi-
dent for his consideration, 184 of which were presented 
to him during the last twenty-four hours of the session. 
No possible reason, either suggested by constitutional 
theory or based upon supposed policy, appears for a con-
struction of the Constitution which would cut down the 
opportunity of the President to examine and approve 
bills merely because the Congress has adjourned. No 
public interest would be conserved by the requirement of 
hurried and inconsiderate examination of bills in the clos-
ing hours of a session, with the result that bills may be 
approved which on further consideration would be dis-

10 Compare Seven Hickory v. Ellery, 103 U. S. 423; People v. 
Bowen, 21 N. Y. 517; State ex rel. Belden v. Fagan, 22 La. Ann. 545; 
Solomon v. Commissioners, 41 Ga. 157; Lankford v. Commissioners, 
73 Md. 105; 20 Atl. 1017; 22 Atl. 412.

11 See opinion of Chief Justice Richardson in United States v. Weil, 
29 Ct. Cis. 523, 549.
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approved, or may fail although on such examination they 
might be found to deserve approval.

In the instant case, the President, to whom the bill was 
presented, approved it within the time prescribed by the 
Constitution, and upon that approval it became a law. 
The question certified is answered in the affirmative.

Question answered “ Yes.”

WYOMING v. COLORADO.

No. 15, Original. Argued December 3, 1931.—Decided May 31, 1932.

1. The decree in the earlier suit between Wyoming and Colorado, 
259 U. S. 419, 496; 260 U. S. 1, defined and limited the quantity 
of water which Colorado and her appropriators may divert from 
the Laramie River and its tributaries and thus withhold from 
Wyoming and her appropriators. Pp. 506-508.

2. In a suit between two States to determine the relative rights of 
each and of their respective citizens to divert water from an 
interstate stream, private appropriators are represented by their 
respective States and need not be made parties to be bound by 
the decree. Pp. 508-509.

3. The bill in the present case shows that the diversions in Colorado, 
complained of as violating the former decree, are not merely the 
acts of private corporations and individuals not parties to this 
suit, but that they are acts done by or under the authority of 
Colorado; and it shows with sufficient certainty to require answer 
that the decree has been violated by diversions in Colorado to the 
damage of Wyoming and her water-users. Pp. 509-510.

Motion to dismiss bill, overruled.

On  motion to dismiss an original suit brought for the 
purpose of enforcing a decree in an earlier suit between 
the two States.

Mr. Paul W. Lee, with whom Messrs. Clarence L. Ire-
land, Attorney General of Colorado, Charles Roach, 
Deputy Attorney General, Fred A. Harrison, Assistant At-
torney General, C. D. Todd, Wm. R. Kelly, George H.
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Shaw, Donald C. McCreery, Wm. A. Bryans, III, and 
Lawrence R. Temple were on the brief, for the defendant 
in support of the motion to dismiss.

Mr. James A. Greenwood, Attorney General of Wyo-
ming, with whom Messrs. Richard J. Jackson, Deputy 
Attorney General, and Philip S. Garbutt and George W. 
Ferguson, Assistant Attorneys General, were on the brief, 
for complainant in opposition to the motion to dismiss.

Mr . Just ice  Van  Devanter  delivered the opinion of 
the Court.

This is a suit brought by the State of Wyoming against 
the State of Colorado to enforce a decree of this Court 
(259 U. S. 419, 496; 260 U. S. 1), rendered in an earlier 
suit between the same States respecting their relative 
rights to divert and use for irrigation the waters of the 
Laramie River, a stream rising in Colorado and flowing 
northward into Wyoming.

In the present bill, shortly described, Wyoming alleges 
that Colorado is departing from that decree by permitting 
the diversion and use within her territory of waters of 
the Laramie in quantities largely in excess of those ac-
corded to her by the decree; that these excessive diver-
sions are preventing Wyoming from receiving and using 
the amount of water which the decree accorded to her; 
that Colorado, unless restrained by this Court, will con-
tinue to permit such excessive diversions and thereby will 
largely or entirely deprive Wyoming of the use of the 
water accorded to her in the decree; that the measuring 
devices installed by Colorado to measure the waters di-
verted within her territory do not accurately show the 
full quantities so diverted; and that Colorado refuses, 
although duly requested, to permit Wyoming to install 
other suitable devices or participate in the measurements,
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The bill construes the decree as determining the rights 
of the two States in the waters of the Laramie by accord-
ing to Colorado

1. 18,000 acre feet of water per annum by reason of 
the Skyline ditch appropriation;

2. 4,250 acre feet of water per annum by reason of 
certain meadowland appropriations;

3. A relatively small amount of water appropriated 
prior to 1902 through the Wilson Supply ditch from the 
headwaters of Deadman Creek, a Colorado tributary of 
the Laramie; and *

4. 15,500 acre feet of water per annum by reason of the 
Laramie-Poudre tunnel appropriation, making an aggre-
gate of 37,750 acre feet per annum, apart from the Wilson 
Supply ditch appropriation;
and by according to Wyoming 272,500 acre feet of water 
per annum by reason of appropriations in that State.

The relief sought is the protection and quieting of 
Wyoming’s rights under the decree; provision for ac-
curately and effectively measuring and recording the 
quantities of water diverted in Colorado; an injunction 
restraining Colorado from continuing or making any di-
version in excess of the quantities of water accorded to 
her by the decree—in the event the injunction in that de-
cree is held to relate only to diversion by reason of the 
Laramie-Poudre tunnel appropriation; and such other 
and full relief as may be just and equitable.

Colorado challenges the bill by a motion to dismiss in 
the nature of a demurrer. The principal grounds of the 
motion are, (1) that the bill proceeds upon the theory 
that the prior decree determined, as against Colorado 
and her water users, the full quantity of water which 
rightfully may be diverted from the stream within that 
State, and likewise the quantity which Wyoming and her 
water users are entitled to receive and use from the stream
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within that State—all of which, it is insisted in the 
motion, is refuted by the record, opinion and decree in 
the prior suit; (2) that the bill shows that the acts com-
plained of are not acts done by Colorado, or under her 
authority, but acts done by private corporations and in-
dividuals not parties to the present suit and with respect 
to which no relief can be had against Colorado; and (3) 
that, in any event, the bill fails to show with certainty 
any violation of the decree or any damage to Wyoming 
or her water users.

In the bill, Wyoming does take the position that the 
decree in the earlier suit determines the rights of each 
State as against the other, including their respective water 
users, respecting the diversion and use of the waters of 
the interstate stream—in other words, that the decree fixes 
and limits the quantities of water which Colorado, includ-
ing her water users, is entitled to divert and use within 
that State and thus withhold from Wyoming, and likewise 
determines the amount of water which Wyoming, includ-
ing her water users, is entitled to receive and use within 
her territory. Counsel for Colorado, recognizing that 
such is the position taken in the bill, say in their brief: 
“The principal purpose of the motion to dismiss is to 
join issue with the contention of the complainant that 
the whole matter has already been adjudicated by the 
former decree. The problem so presented is a law ques-
tion and it is apprehended that this should be determined 
in limine.” And, after indicating Colorado’s purpose to 
answer if so required, they further say: “ We insist, how-
ever, that the cause will be greatly accelerated and con-
fusion be avoided by determining at the threshold the 
issues of law tendered by the complainant, and thereupon 
the issues of fact should be defined, if any are considered 
to stand for adjudication after passing upon the construc-
tion problem, which is the only substantial controversy 

144844°—32------ 32
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in the case.” Evidently therefore the construction of the 
decree in the earlier suit is the chief matter in dispute.

That suit was brought by Wyoming against Colorado 
and two Colorado corporations. The corporations, with 
Colorado’s authority and permission, were proceeding to 
divert water from the Laramie in Colorado and to con-
duct it through a proposed tunnel into the valley of the 
Cache la Poudre in Colorado, there to be used in irriga-
tion. The project was designed to divert from the Laramie 
56,000 acre feet per annum at first and 15,000 more later 
on. The purpose of the suit was to prevent the proposed 
diversion, and to that end the complaint set forth, among 
other things, that the doctrine of appropriation for bene-
ficial use, whereby priority in time gives priority in right, 
was recognized and applied by both Colorado and 
Wyoming in adjusting conflicting claims to the use of 
waters of natural streams; that Wyoming and her citizens 
had been for many years irrigating and thereby making 
highly productive very large amounts of land along the 
Laramie and its tributaries in that State through the use 
of waters appropriated for that purpose from those 
streams, and expenditures running into milions of dollars 
had been made in the construction of reservoirs, canals 
and other appliances for the purpose of so using such 
waters; that these appropriations and this use had been 
maintained from a time long prior to the commencement 
of the Laramie-Poudre tunnel project in Colorado; that 
the date when that project was commenced was “ on or 
about the first day of December, 1909 ”; that before that 
project was commenced Colorado and certain of her citi-
zens had appropriated water from the Laramie in 
Colorado for the irrigation of lands (meadow lands) in 
that State adjacent to that stream, but that the total 
amount of water reasonably and beneficially used upon 
such lands did not exceed 6,000 acre feet per annum; 
that “ no other appropriations or use of said waters of
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said Laramie River or its tributaries had been made by the 
State of Colorado or its citizens, or within the said State 
of Colorado, prior to the appropriations of said waters 
by your orator and its citizens as herein set forth ”; that 
prior to the commencement of the Laramie-Poudre tunnel 
project in Colorado, Wyoming and her citizens had ap-
propriated all of the available waters of the Laramie and 
its tributaries for the actual irrigation of lands in Wyo-
ming aggregating hundreds of thousands of acres and sup-
porting thousands of people; that without the use of the 
waters so appropriated these lands would be to a large 
extent valueless and incapable of supporting any con-
siderable population; and that the consummation of the 
proposed Laramie-Poudre tunnel diversion would deprive 
Wyoming and her citizens of a very large amount of water 
to the use of which they were rightly entitled in virtue 
of their appropriations, and would take from many of 
their lands much of their value.

The prayer was for an injunction preventing the defend-
ants and each of them from making the- proposed diver-
sion, and for general relief.

Colorado, in answering the complaint, admitted that 
before the commencement of the Laramie-Poudre tun-
nel project certain of her citizens had appropriated water 
from the Laramie and its tributaries in that State for the 
irrigation of adjacent lands (meadow land), but averred 
that these appropriations amounted to about 8,000 acre 
feet per annum; alleged that “ other appropriations of 
said waters of said Laramie River and its tributaries had 
been made by the State of Colorado and its citizens within 
the State of Colorado prior to the appropriations of said 
waters by complainant and its citizens”; averred that 
the right to the proposed Laramie-Poudre tunnel diver-
sion was initiated, by commencement of construction, 
August 25, 1902, and that at the time of such initiation 
there was abundant water in the Laramie to satisfy all
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prior appropriations then in existence in Colorado and 
Wyoming; denied that Wyoming and her citizens had 
appropriated all of the available waters of the Laramie 
and its tributaries prior to that threatened diversion, and 
averred that there was ample water in those streams to 
supply the threatened diversion and all prior rights in 
Wyoming; alleged that when the right to make that di-
version was initiated, the appropriations effected or ini-
tiated in Wyoming did not exceed 50,000 acre feet; averred 
that the maximum diversion which could be made through 
the Laramie-Poudre tunnel project did not exceed 70,000 
acre feet annually, and the topographical and physical 
conditions were such that “ by the system sought to be 
enjoined herein, and all other available means, no more 
than 90,000 acre feet annually can be diverted from said 
stream and its tributaries for use upon lands lying within 
the State of Colorado ”; and denied that the consumma-
tion of the threatened diversion would work any injury 
to Wyoming or her citizens or the lands in that State.

Thus the pleadings directly put in issue the priority 
and measure of the appropriations in each State as 
against those in the other State, and also the extent of 
the available supply of water whereon all of the appro-
priations depended.

•Evidence was produced by both States directly bearing 
upon these issues. Colorado’s evidence was addressed to 
showing all appropriations in that State, not merely the 
Laramie-Poudre tunnel appropriation; and that evidence 
dealt in detail with the dates and measure of the 
meadow-land appropriations referred to in the complaint 
and answer; with the existence, date and measure of the 
Skyline ditch appropriation and the Wilson Supply ditch 
appropriation; and even with an appropriation from Sand 
Creek, a small interstate stream nominally but not actually 
a tributary of the Laramie. Colorado’s state engineer gave
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4,250 acre feet per annum as the measure of the meadow-
land appropriations, 18,000 acre feet per annum as the 
measure of the Skyline ditch appropriation, and 2,000 
acre feet per annum as the measure of the Wilson Supply 
ditch appropriation. Some of her witnesses gave differ-
ent measures. All who spoke of the Wilson Supply ditch 
agreed that it was used to divert water from the head-
waters of Deadman Creek, a Colorado tributary of the 
Laramie, into Sand Creek, from which that water, or its 
equivalent, was rediverted at a lower point, along with 
other water from Sand Creek, through the Divide ditch 
and ultimately carried into the Cache la Poudre valley. 
Colorado’s evidence indicated that the meadow-land, Sky-
line and Wilson Supply appropriations were earlier than 
the Laramie-Poudre tunnel appropriation and many of 
the Wyoming appropriations; and Wyoming recognized 
this difference in the dates of appropriation, although 
raising some question as to the quantity of water in the 
earlier appropriations so recognized.

In their briefs in that suit counsel for Colorado, while 
urging that the doctrine of appropriation was not appli-
cable to a controversy between the two States, but only 
to controversies between private appropriators within 
the same State, recognized that the Court might hold 
otherwise; and on that basis they presented what they 
termed “ a complete review of the evidence showing the 
respective priorities of diversion from the Laramie River 
in Colorado and Wyoming.” In that review they listed 
the aforementioned meadow-land, Skyline, Wilson Sup-
ply and Sand Creek appropriations and the proposed 
Laramie-Poudre tunnel appropriation, as constituting the 
“ diversions and use by Colorado and her citizens,” and 
urged that Colorado be recognized as entitled to all of 
them under the rule of priority, if that rule was given 
effect.
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With the issues, evidence and propositions of law here 
outlined submitted to it, the Court proceeded to a 
decision.

The influence to be given to the doctrine of appropria-
tion was much considered, as the opinion shows, and in 
disposing of that question the Court said (259 U. S. 467, 
468, 470):

“ The lands in both States are naturally arid and the 
need for irrigation is the same in one as in. the other. 
The lands were settled under the same public land laws 
and their settlement was induced largely by the prevail-
ing right to divert and use water for irrigation, without 
which the lands were of little value. Many of the lands 
were acquired under the Desert Land Act which made 
reclamation by irrigation a condition to the acquisition.

“ In neither State was the right to appropriate water 
from this interstate stream denied. On the contrary, it 
was permitted and recognized in both. The rule was 
the same on both sides of the line. Some of the appro-
priations were made as much as fifty years ago and many 
as much as twenty-five. In the circumstances we have 
stated, why should not appropriations from this stream 
be respected, as between the two States, according to 
their several priorities, as would be done if the stream lay 
wholly within either State? By what principle of right 
or equity may either State proceed in disregard of prior 
appropriations in the other?

“ Colorado answers that this is not a suit between pri-
vate appropriators. This is true, but it does not follow 
that their situation and what has been accomplished by 
them for their respective States can be ignored. As re-
spects Wyoming the welfare, prosperity and happiness 
of the people of the larger part of the Laramie valley, as 
also a large portion of the taxable resources of two coun-
ties, are dependent on the appropriations in that State.
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Thus the interests of the State are indissolubly linked with 
the rights of the appropriators. To the extent of the ap-
propriation and use of the water in Colorado a like situa-
tion exists there.

“We conclude that Colorado’s objections to the doctrine 
of appropriation as a basis of decision are not well taken, 
and that it furnishes the only basis which is consonant 
with the principles of right and equity applicable to such 
a controversy as this is. The cardinal rule of the doctrine 
is that priority of appropriation gives superiority of right. 
Each of these States applies and enforces this rule in her 
own territory, and it is the one to which intending appro-
priators naturally would turn for guidance. The prin-
ciple on which it proceeds is not less applicable to inter-
state streams and controversies than to others.1 Both 
States pronounce the rule just and reasonable as applied 
to the natural conditions in that region; and to prevent 
any departure from it the people of both incorporated it 
into their constitutions. It originated in the customs and 
usages of the people before either State came into exist-
ence, and the courts of both hold that their constitutional 
provisions are to be taken as recognizing the prior usage 
rather than as creating a new rule. These considerations 
persuade us that its application to such a controversy as is 
here presented cannot be other than eminently just and 
equitable to all concerned.”

Respecting the available supply of water the Court 
found from the evidence that Sand Creek is nominally 
but not actually a tributary of the Laramie, and there-
fore not to be considered; that at Woods, a gauging sta-
tion near the Colorado-Wyoming Stateline, the natural 
flow of the Laramie after the “ recognized Colorado ap-

1 Followed and applied in Weiland v. Pioneer Irrigation Co., 259 
U. S. 498, 502. '
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propriations ” are satisfied is such as to afford an available 
supply of 170,000 acre feet per year, but not more; that 
the stream receives below Woods contributions of 93,000 
acre feet from the Little Laramie and 25,000 acre feet 
from smaller affluents, making the entire available supply 
288,000 acre feet, apart from the quantities required to 
satisfy the “recognized Colorado appropriations”; and 
that

“ The available supply—the 288,000 acre feet—is not 
sufficient to satisfy the Wyoming appropriations depend-
ent thereon and also the proposed Colorado appropria-
tion,2 so it becomes necessary to consider their relative 
priorities.

“ There are some existing Colorado appropriations hav-
ing priorities entitling them to precedence over many of 
the Wyoming appropriations. These recognized Colorado 
appropriations are,3 18,000 acre-feet for what is known as 
the Skyline Ditch and 4,250 acre-feet for the irrigation 
of that number of acres of native-hay meadows in the 
Laramie valley in Colorado, the 4,250 acre-feet being what 
Colorado’s chief witness testifies is reasonably required 
for the purpose, although a larger amount is claimed in 
the State’s answer. These recognized Colorado appro-
priations, aggregating 22,250 acre-feet, are not to be de-
ducted from the 288,000 acre-feet, that being the available 
supply after they are satisfied. Nor is Colorado’s appro-
priation from Sand Creek to be deducted, that creek, as 
we have shown, not being a tributary of the Laramie.”

From the evidence bearing upon the relative priorities 
of the proposed Colorado appropriation and the Wyoming 
appropriations the Court found that work on the former

2 The reference is to the threatened Laramie-Poudre tunnel diver-
sion.

8 The Wilson Supply ditch appropriation should have been included 
here among the recognized Colorado appropriations and was included 
among them in a modified decree, as will appear later on..
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was begun in the latter part of October, 1909, and was 
prosecuted with such diligence that the appropriation 
should be accorded a priority as of the date when the 
work was begun; that some of the Wyoming appropria-
tions were senior and others junior to that appropriation; 
that those which were senior to it and dependent on the 
common source of supply amounted to 272,500 acre feet 
per annum; and that

“As the available supply is 288,000 acre-feet and the 
amount covered by senior appropriations in Wyoming is 
272,500 acre-feet, there remain 15,500 acre-feet which 
are subject to this junior appropriation in Colorado.”

After stating these findings, the Court’s opinion con-
cluded :

“A decree will accordingly be entered enjoining the 
defendants from diverting or taking more than 15,500 
acre-feet per year from the Laramie River by means of 
or through *the  so-called Laramie-Poudre project.”

Thereupon a decree was entered declaring (259 U. S. 
496):

“ It is considered, ordered and decreed that the de-
fendants, their officers, agents and servants, be, and they 
are hereby, severally enjoined from diverting or taking 
from the Laramie River and its tributaries in the State 
of Colorado more than fifteen thousand five hundred 
(15,500) acre-feet of water per annum in virtue of or 
through what is designated in the pleadings and evidence 
as the Laramie-Poudre Tunnel appropriation in that 
State,

“ Provided, that this decree shall not prejudice the 
right of the State of Colorado, or of any one recognized by 
her as duly entitled thereto, to continue to exercise the 
right now existing and hereby recognized to divert and take 
from such stream and its tributaries in that State eighteen 
thousand (18,000) acre-feet of water per annum in virtue 
of and through what is designated in the pleadings and
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evidence as the Skyline Ditch appropriation in that State; 
nor prejudice the right of that State, or of any one recog-
nized by her as duly entitled thereto, to continue to exer-
cise the right now existing and hereby recognized to divert 
and take from such stream and its tributaries in that State 
four thousand two hundred and fifty (4,250) acre-feet of 
water per annum in virtue of and through the meadow-
land appropriations in that State which are named in the 
pleadings and evidence; nor prejudice or affect the right 
of the State of Colorado or the State of Wyoming, or of 
any one recognized by either State as duly entitled thereto 
to continue to exercise the right to divert and use water 
from Sand Creek, sometimes spoken of as a tributary of 
the Laramie River, in virtue of any existing and lawful 
appropriation of the waters of such creek.”

Colorado and her co-defendants presented a petition 
for rehearing on stated grounds, one of which was that 
the Wilson Supply ditch appropriation was inadvertently 
omitted, in both opinion and decree, from the recognized 
early Colorado appropriations. As the omission was in 
fact inadvertent, the decree was then so modified as to 
include that appropriation among the others which Colo-
rado was recognized as having a right to continue. 260 
U. S. 1. A change in the provision respecting costs also 
was sought in the petition, and was included in the modi-
fied decree. In other respects the original decree was ad-
hered to and a rehearing denied. In that petition Colo-
rado and her codefendants construed the decree as allot-
ting the available supply between the two States according 
to priority in appropriation and limiting Colorado’s al-
lotment “ to 37,750 acre feet annually—Skyline 18,000, 
plus Colorado meadows 4,250, plus Laramie-Poudre 
15,500.”

We are of opinion that the record, opinion and decree 
in the prior suit, here reviewed at length, show very 
plainly that the decree must be taken as determining the
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relative rights of the two States, including their respective 
citizens, to divert and use the waters of the Laramie and 
its tributaries. These rights were put in issue by the 
pleadings, displayed in the evidence, and considered and 
resolved in the opinion. Not only so, but the question 
of priority in time and right as between the appropria-
tions in Colorado and those in Wyoming was directly 

. presented by the pleadings and evidence and distinctly 
dealt with and resolved in the opinion.

As appears from the opinion, the Court held that the 
doctrine, long recognized and enforced in both States, 
whereby priority of appropriation gives superiority of 
right, furnished the only equitable and right basis on 
which to determine the controversy between them shown 
in the pleadings and evidence.

And as further appears from the opinion, the Court 
made specific findings showing the amount of water in 
the available supply, its insufficiency to satisfy all as-
serted appropriations, the date when the proposed tun-
nel appropriation in Colorado was initiated, the names 
and amounts of the appropriations in Colorado which 
were senior to that appropriation, the amount of water 
included in the Wyoming appropriations which were 
senior to it/and the amount which would remain in the 
supply and be subject to that appropriation after deduct-
ing what was required to satisfy the senior appropriations 
in both States.

These findings were pertinent to the issues, and upon 
them the Court pronounced its decree. Under a familiar 
rule the facts thus determined are not open to dispute in 
a subsequent suit between the same States.4

As before shown, the modified decree (1) restricts di-
version under the Colorado tunnel appropriation to 15,500 
acre feet, the amount which under the findings would re-

* Southern Pacific R. Co. v. United States, 268 U. S. 1, 48; Southern 
Pacific R. Co. v. United States, 183 U. S. 519, 532.
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main in the supply after deducting the quantities in-
cluded in the senior appropriations in both States; (2) 
recognizes and protects the Skyline appropriation of 
18,000 acre feet, it being a senior Colorado appropriation;
(3) similarly sustains the meadow-land appropriations of 
4,250 acre feet, they being senior Colorado appropriations;
(4) recognizes and protects the small Wilson Supply ditch 
appropriation made prior to 1902, it being a senior 
Colorado appropriation inadvertently omitted from the 
list in the opinion but given its proper place by a modi-
fication of the original decree; and (5) saves from prej-
udice all appropriations of the waters of Sand Creek, 
found not to be a tributary of the Laramie.

The decree enjoins any diversion through the tunnel 
appropriation in excess of the 15,500 acre feet accorded to 
it—and this doubtless for the reason that there had been 
a declared and real purpose to divert from 56,000 to 
71,000 acre feet under that appropriation. No showing 
appears to have been made indicative of any occasion at 
that time for a broader injunction. Of course, in the 
absence of such a showing, a broader injunction was not 
justified. Certainly the limited injunction which was 
granted does not warrant any inference that it marks 
the limits of what was intended to be decided. Such an 
inference would be inconsistent with other parts of the 
decree and with the opinion and the findings therein.

Construing the decree in the light of the record and 
opinion, to which counsel for both States appeal, we think 
it was intended to and does define and limit the quantity 
of water which Colorado and her appropriators may divert 
from the interstate stream and its tributaries and thus 
withhold from Wyoming and her appropriators.

But it is said that water claims other than the tunnel 
appropriation could not be, and were not, affected by the 
decree, because the claimants were not parties to the suit 
or represented therein. In this the nature of the suit is 
misconceived. It was one between States, each acting
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as a quasi-sovereign and representative of the interests 
and rights of her people in a controversy with the other. 
Counsel for Colorado insisted in their brief in that suit 
that the controversy was “ not between private parties ” 
but “between the two sovereignties of Wyoming and 
Colorado ”; and this Court in its opinion assented to that 
view, but observed that the controversy was one of imme-
diate and deep concern to both States and that the inter-
ests of each were indissolubly linked with those of her ap- 
propriators. 259 U. S. 468. Decisions in other cases also 
warrant the conclusion that the water claimants in Colo-
rado, and those in Wyoming, were represented by their 
respective States and are bound by the decree.5

The contention that the present bill shows that the 
acts complained of are not acts done by Colorado, or 
under her authority, but acts done by private corpora-
tions and individuals not parties to the present suit, is 
shown by the bill to be untenable. It is there alleged 
that Colorado in 1926 permitted a diversion from the 
Laramie through the Laramie-Poudre tunnel appropria-
tion materially in excess of the 15,500 acre feet specified 
in the decree; that in 1926, 1927 and 1928, with the 
knowledge, permission and cooperation of Colorado, 
diversions were made from the Laramie and its tribu-
taries through the Skyline ditch appropriation in stated 
amounts materially in excess of the 18,000 acre feet speci-
fied in the decree; that in 1926, 1927, 1928 and 1929, 
with the knowledge, consent and cooperation of Colorado, 
diversions were made from the Laramie and its tributaries 
through the meadowland appropriations in various 
amounts pronouncedly in excess of the 4,250 acre feet

'Missouri v. Illinois, 180 U. S. 208, 241; Kansas v. Colorado, 185 
U. 8.125, 142; s. c., 206 U. 8.46, 49; Georgia v. Tennessee Copper Co., 
206 U. 8. 230, 237; Hudson Water Co. v. McCarter, 209 U. S. 349, 
355; Pennsylvania v. West Virginia, 262 U. S. 550, 591, 595; North 
Dakota v. Minnesota, 263 U. 8. 365, 373; Rhode Island v. Massachu-
setts, 12 Pet. 657, 748; Florida v. Georgia, 17 How. 478, 494, 510, 522.



510 OCTOBER TERM. 1931.

Syllabus. 286 U.S.

specified in the decree; and that Colorado has permitted 
other diversions from the Laramie and its tributaries in 
violation of the decree through the Bob Creek and other 
designated ditches, none of which were recognized or 
named in the findings or decree.

The contention that the bill fails to show with certainty 
any violation of the decree or any damage to Wyoming 
or her water users is largely refuted by the allegations 
just noticed, and is further refuted by an allegation that 
annually since the entry of the decree the amount of 
water in the Laramie available to Wyoming for its water 
users has been less than the 272,500 acre feet specified in 
the Court’s findings, and this shortage has been caused by 
the excessive and otherwise unlawful diversions before 
described. It is true that some of the allegations purport-
ing to state violations of the decree are uncertain and 
indefinite, but there are many which are not subject to 
this criticism, and plainly there is enough in the bill to 
require that the defendant be called upon to answer it.

An order will be entered overruling the motion to dis-
miss, permitting Wyoming to amend her bill within thirty 
days by making some of its allegations more definite and 
certain, if she be so advised, and permitting Colorado to 
answer the bill or amended bill, as the case may be, on or 
before the first day of September, next.

Motion to Dismiss Overruled.

COLORADO v. SYMES, JUDGE OF THE DISTRICT 
COURT OF THE UNITED STATES FOR THE 
DISTRICT OF COLORADO, et  al .

No. 19, Original. Rule to show cause issued March 21, 1932.
Return to rule submitted April 11, 1932.—Decided May 31, 1932.

1. The protection of Jud. Code, § 33, by which criminal proceedings 
begun in state courts against revenue officers on account of their
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official acts, etc., may be removed to federal courts, extends to 
prohibition agents. 27 U. S. C., § 45. P. 517.

2. While this removal act should be construed liberally to effect its 
purpose of maintaining the supremacy of the federal laws, it must 
also be construed with the highest regard for the right of the 
States to make and enforce their own laws in the field belonging 
to them under the Constitution. Id.

3. A federal officer claiming removal from a state court of a prosecu-
tion against him charging murder, must plainly set forth, by 
petition made, signed and unequivocally verified by himself, all 
the facts relating to the occurrence, as he claims them to be, on 
which the accusation is based; and it must fairly appear from the 
showing made that his claim is not without foundation and is made 
in good faith. P. 518.

4. A federal prohibition agent who was charged by the State with 
murdering one Smith by intentionally striking him on the head 
with a gun, showed by his petition for removal that, in performance 
of his official duties, he and another agent went to a place to ob-
serve whether federal law was being violated and that the deceased 
entered and was about to take a drink of wine from a bottle; but 
the crucial occurrences that followed were disclosed only in such 
statements as that the petitioner “ proceeded to take possession of 
said bottle ” and to “ arrest . . . Smith ” and that thereupon Smith 
“ did resist arrest ” and attempt to destroy the bottle of wine and 
“ did proceed to assault your petitioner ” and did “ attempt to 
escape ” and that one Green did attempt to assist deceased to 
escape and that “ in the scuffle that ensued ” and while petitioner 
was engaged in the discharge of his duties, etc., it became necessary 
“ in order to subdue . . . Smith for your petitioner to strike ” him 
“ on the head with your petitioner’s gun.” Held too vague, uncer-
tain and incomplete a disclosure. P. 520.

5. Thé district judge, in his discretion, may permit a petition for 
removal under Jud. Code, § 33, to be amended. P. 521.

Mandamus  to determine the jurisdiction of a district 
court to try a criminal prosecution removed from a state 
court. The case here was heard upon the State’s peti-
tion and the return of the District Judge to a rule to show 
cause. See 284 U. S. 523, 528, and 530.

Messrs. Clarence L. Ireland, Attorney General of Colo-
rado, George A. Crowder, Assistant Attorney General, and
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Joel E. Stone, District Attorney, Arapahoe County, were 
on the brief of petitioner.

A writ of mandamus lies to compel the United States 
District Court to remand a criminal prosecution to the 
state court, in the absence of any other remedy. Jud. 
Code, § 234; Virginia v. Rives, 100 U. S. 313; Virginia v. 
Paul, 148 U. S. 107; Kentucky v. Powers, 201 U. S. 1; Ex 
parte Harding, 219 U. S. 363; Ex parte Bradley, 7 Wall. 
364; Maryland v. Soper {No. 1), 270 U. S. 9.

A petition for removal under § 33 of the Judicial Code 
must set forth all the facts and circumstances, and show 
that they constitute a defense or immunity from punish-
ment by the State. Maryland v. Soper {No. 1), and other 
cases supra.

Possession of intoxicating liquor is but a misdemeanor 
under the laws of the United States and of the State of 
Colorado.

What force may a federal prohibition agent or officer 
use in arresting for an alleged misdemeanor? The de-
fendant, Dierks, alleges that he was protecting himself 
in the discharge of his duties when the act was committed, 
which is not sufficient to constitute self-defense. There 
is not an allegation of fact or circumstances to show that 
he was compelled to and did take the life of Smith because 
he believed he was in danger of receiving great bodily 
harm or death at the hands of his assailant, or any harm 
or injury. Colo. Comp. L., 1921, §§ 6675, 6676; Campbell 
v. People, 55 Colo. 302; Starr v. United States, 153 U. S. 
614.

An officer should not assault or beat any individual 
under the color of his commission or authority without 
lawful necessity. Colo. Comp. L., 1921, §6793; People 
ex rel. Little v. Hutchinson, 9 F. (2d) 275; Brown v- 
Wyman, 224 Mich. 360; U. S. ex rel. McSweeney v. Full-
hart, 47 Fed. 802; United States v. Kaplan, 286 Fed. 
963; Castle v. Lewis, 254 Fed. 917; Scibor v. Oregon-
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Washington R. & N. Co., 70 Ore. 116; State v. Lane, 158 
Mo. 572; Meldrum v. State, 23 Wyo. 12; North Carolina 
v. Gosnell, 74 Fed. 734; Harding v. State, 26 Ariz. 334; 
Lane v. Butler, 225 Ill. App. 382; People v. Klein, 305 
Ill. 141; Edward Foster's Case—Lewin’s Crown Cases, 
Vol. I, II, p. 187; Presley v. State, 75 Fla. 434.

A petition based upon mere recitals and conclusions is 
insufficient in law to warrant the removal under § 33 of 
the Judicial Code.

Solicitor General Thacher, Assistant Attorney General 
Youngquist, and Messrs. Mahlon D. Kiefer, John J. Byrne, 
and Erwin N. Griswold were on the brief for respondents.

The removal petition is not open to the objections 
found in Maryland v. Soper (No. 1), 270 U. S. 9.

Section 33 does not confine the right to remove to cases 
where prosecution in the state court is for an act which 
the officer was authorized or required to do by his federal 
duty. That would require a complete justification by 
the officer, whereas under the statute it suffices that the 
act be done “ under color of his office,” that is, in the 
ostensible pursuit of his duties and within the apparent 
scope of his authority. The phrase “ color of office ” 
covers a claim which may later turn out to be groundless, 
as well as a claim which full investigation will show to 
have been well founded. See Bouvier, L. Diet., “ Color 
of Office.” Virginia v. De Hart, 119 Fed. 626; Griffiths 
v. Hardenburgh, 41 N. Y. 464; Wilson N. Fowler, 88 Md. 
601; Tennessee v. Davis, 100 U. S. 257.

That the phrase “ color of office ” includes acts which 
are done outside the scope of the officer’s authority, see 
Swift Co. v. United States, 111 U. S. 22; Cr. Code, § 85, 
18 U. S. C., § 171; Alcock v. Andrews, 2 Espinasse 542; 
Decker v. Judson, 16 N. Y. 439; Burrall v. Acker, 23 
Wend. 606.

State courts are substantially unanimous in holding 
that acts are done under “ color of office ” when they are 

144844°—32------ 33
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done under a pretense or claim of right, even though they 
are in fact wholly unwarranted. See Mobile County v. 
Williams, 180 Ala. 639; Luther v. Banks, 111 Ga. 374; 
State n . Fowler, 88 Md. 601; Thomas v. Connelly, 104 
N. C. 342; Smith v. Patton, 131 N. C. 396. Cf. McCain 
v. Des Moines, 174 U. S. 168; Iowa v. Des Moines, 96 
Iowa 521.

Where, therefore, an officer who is authorized to arrest 
for an offense committed in his presence, or to seize con-
traband property openly possessed in his view, is ob-
structed in arresting the offender or seizing the contra-
band, his act in overcoming such resistance to the exercise 
of his lawful authority is done “ under color of his office,” 
within the meaning of § 33, regardless of whether he used 
more force than was reasonably necessary to carry out 
his duty. Maryland v. Ford, 12 F. (2d) 289. See also, 
Rhode Island v. Richardson, 32 F. (2d) 301, motion for 
leave to file a petition for a writ of mandamus denied, 
Ex parte Rhode Island, 280 U. S. 530; New York n . Walsh, 
40 F. (2d) 58.

Mr . Justi ce  Butl er  delivered the opinion of the Court.

November 9, 1931, the prosecuting attorney of Arapa-
hoe county, Colorado, filed an information in the state 
court charging that on November 7 Henry Dierks killed 
and murdered Melford Smith. A warrant issued, the 
accused was arrested thereon and admitted to bail. He 
filed a petition for a writ of habeas corpus cum causa in 
the United States district court alleging that he is a 
United States prohibition agent and other facts on which 
he claims immunity from prosecution in the state court 
and prayed removal of the case to the federal court under 
Judicial Code, § 33 as amended. 28 U. S. C., § 76. The 
district judge granted the writ, the marshal served it as 
required by the statute, and so the case was taken from 
the state court. The prosecuting attorney promptly
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moved to remand on the ground that the petition is not 
sufficient to give the federal court jurisdiction. His mo-
tion was denied. 55 F. (2d) 371. Thereupon, leave 
having been granted, the State acting through its gover-
nor filed a motion in this court for a rule requiring the 
district judge to show cause why a writ of mandamus 
should not issue to compel him to remand the case. The 
motion was granted and the judge has made his response 
to the rule in which he maintains that mandamus should 
not be granted. The case is submitted by the State on 
the brief of its attorney general. The Solicitor General 
of the United States submits a brief in opposition.

As the prosecuting attorney did not join issue with any 
of the allegations of the petition for removal, the juris-
diction of the federal court and the validity of its action 
are to be determined upon the allegations of the petition.

Eliminating formal parts and much unnecessary verbi-
age, we give its full substance. After showing that Dierks 
was accused, arrested and admitted to bail the petition 
represents:

He has long been a prohibition agent and the act for 
which he was informed against was done by right of his 
office and while he was engaged in the discharge of his 
official duties “ in making and attempting to make an in-
vestigation concerning a violation of the National Prohi-
bition Act and other Internal Revenue laws, and report-
ing the results of said investigation, and in protecting him-
self in the discharge of his duty as follows ”:

November 7, 1931, he and one Ejjsworth, another pro-
hibition agent, were directed by the administrator in 
charge to investigate a complaint of violations of the pro-
hibition act and revenue laws reported as being committed 
at No. 3005 South Broadway, in Englewood. About 9.30 
in the evening they went to that place for the purpose of 
investigating such violations. It was a hamburger stand 
or restaurant. Petitioner exhibited his badge and in-
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formed the man in charge that he was a prohibition agent 
and had come to investigate reports of violations of the 
Act and was given permission to search the premises. 
While he “ was in the act of observing and searching 
said premises, one Melford Smith entered . . . seated 
himself on an unoccupied stool at the counter . . . took 
out a pint bottle of wine from his inside coat pocket, and 
set the said bottle of wine on the counter ... in full and 
open view of your petitioner, and . . . then proceeded to 
look for a drinking glass.”

Upon seeing the bottle of wine and believing Smith 
engaged in violating the prohibition act and revenue 
laws, petitioner “ proceeded to take possession of said 
bottle of wine, and to arrest . . . Smith; that thereupon 
. . . Smith did resist arrest, did attempt to destroy said 
bottle of wine, and did proceed to assault your petitioner 
and did attempt to escape, and that thereupon one Al 
Green did attempt ... to help . . . Smith to escape, 
and that in the scuffle that ensued, and while your peti-
tioner was engaged in the discharge of his official duties 
as such Federal Prohibition Officer in making, and at-
tempting to make, said arrest of said Melford Smith, and 
in protecting himself in the discharge of his duties, and 
in attempting to seize said bottle of wine, it became neces-
sary in order to subdue . . . Smith for your petitioner 
to strike, and he did strike, . . . Smith on the head with 
your petitioner’s gun; that thereupon . . . Ellsworth, 
came to the assistance of your petitioner; ” and that they 
“ did arrest the said Melford Smith, the said Al Green, 
and one Leonard Carpenter, and did convey them to the ” 
jail at Denver.

And the petitioner goes on to say that when Smith 
was placed in the jail he did not appear to have received 
injury, but that on the following day he became sick and 
died and petitioner ■1 alleges that the said Melford Smith
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did die from an injury to his head caused by a blow given 
. . . by your petitioner during the scuffle . . .” And 
petitioner states “ he is not guilty of the crime of murder, 
or any other offense ” and that the criminal proceeding 
“ arises out of and solely by reason of the acts performed 
by your petitioner as an officer acting” under the au-
thority of the revenue laws and the National Prohibition 
Act.

The protection afforded by § 33*  extends to prohibition 
agents. 27 U. S. C., § 45. The various acts of Congress 
constituting the section as it now stands were enacted to 
maintain the supremacy of the laws of the United States 
by safeguarding officers and others acting under federal 
authority against peril of punishment for violation of 
state law or obstruction or embarrassment by reason of 
opposing policy on the part of those exerting or control-
ling state power. Tennessee v. Davis, 100 U. S. 257. 
Maryland v. Soper (No. 7), 270 U. S. 9, 32. The Mayor 
v. Cooper, 6 Wall. 247, 253. Findley v. Satterfield, Fed. 
Cas. No. 4,792. It scarcely need be said that such meas-
ures are to be liberally construed to give full effect to the 
purposes for which they were enacted. See Venable v.

* “ When any . . . criminal prosecution is commenced in any court 
of a State against any officer . . . acting by authority of any reve-
nue law of the United States ... on account of any act done under 
color of his office or of any such law, or on account of any right, 
title, or authority claimed by such officer . . . under any such law 
... for or on account of any act done under color of his office or 
in the performance of his duties as such officer . . . the said . . . 
prosecution may at any time before the trial or final hearing thereof 
be removed for trial into the district court next to be holden in the 
district where the same is pending upon the petition of such defend-
ant to said district court and in the following manner: Said petition 
shall set forth the nature of the . . . prosecution and be verified by 
affidavit and, together with a certificate signed by an attorney or 
counselor at law of some court of record of the State ... or of the 
United States stating that, as counsel for the petitioner, he has
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Richards, 105 U. S. 636, 638. State v. Sullivan, 50 Fed. 
593, 594. And it is axiomatic that the right of the States, 
consistently with the Constitution and laws of the United 
States, to make and enforce their own laws is equal to the 
right of the federal government to exert exclusive and 
supreme power in the field that by virtue of the Con-
stitution belongs to it. The removal statute under con-
sideration is to be construed with highest regard for such 
equality. Federal officers and employees are not, merely 
because they are such, granted immunity from prosecu-
tion in state courts for crimes against state law. Con-
gress is not to be deemed to have intended that jurisdic-
tion to try persons accused of violating the laws of a 
state should be wrested from its courts in the absence of 
a full disclosure of the facts constituting the grounds on 
which they claim protection under § 33.

Here the State of Colorado charges petitioner with de-
liberate murder. While homicide that is excusable or 
justifiable may be committed by an officer in the proper 
discharge of his duty, murder or other criminal killing 
may not. The burden is upon him who claims the re-
moval plainly to set forth by petition made, signed and

examined the proceedings against him and carefully inquired into 
all the matters set forth in the petition, and that he believes them 
to be true, shall be presented to the said district court, if in ses-
sion, or if it be not, to the clerk thereof at his office, and shall 
be filed in said office. The cause shall thereupon be entered on the 
docket of the district court and shall proceed as a cause originally 
commenced in that court . . . When it [the case] is commenced by 
capias or by any other similar form of proceeding by which a per-
sonal arrest is ordered, he shall issue a writ of habeas corpus cum 
causa . . . and thereupon it shall be the duty of the State court 
to stay all further proceedings in the cause, and the . . . prosecution 
. . . shall be held to be removed to the district court. ... If the 
defendant ... be in actual custody ... it shall be the duty of 
the marshal, by virtue of the writ ... to take the body of the 
defendant into his custody, to be dealt with . . . according to law 
and the order of the district court . . . .”
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unequivocally verified by himself all the facts relating to 
the occurrence, as he claims them to be, on which the 
accusation is based. Without such disclosure the court 
cannot determine whether he is entitled to the immunity. 
No question of guilt or innocence arises and no determina-
tion of fact is required, but it must fairly appear from the 
showing made that petitioner’s claim is not without foun-
dation and is made in good faith.

As said by Chief Justice Taft speaking for the Court in 
Maryland v. Soper, supra, 33: “ It must appear that the 
prosecution . . . has arisen out of the acts done by him 
under color of federal authority and in enforcement of 
federal law, and he must by direct averment exclude the 
possibility that it was based on acts or conduct of his not 
justified by his federal duty. . . . [p. 34]. In invoking 
the protection of a trial of a state offense in a federal court 
under section 33, a federal officer abandons his right to 
refuse to testify because accused of crime, at least to the 
extent of disclosing in his application for removal all the 
circumstances known to him out of which the prosecution 
arose. The defense he is to make is that of his immunity 
from punishment by the state, because what he did was 
justified by his duty under the federal law, and because 
he did nothing else on which the prosecution could be 
based. He must establish fully and fairly this defense 
by the allegations of his petition for removal before the 
federal court can properly grant it. It is incumbent on 
him, conformably to the rules of good pleading, to make 
the case on which he relies, so that the court may be fully 
advised and the state may take issue by a motion to re-
mand.” And the opinion pointed out (p. 35) that the 
allegations of the petition for removal there under con-
sideration did not negative the possibility that the accused 
were doing other than official acts at the time or on the 
occasion of the alleged murder or “make it clear and 
specific that whatever was done by them leading to the



520 OCTOBER TERM, 1931.

Opinion of the Court. 286 U.S.

prosecution was done under color of their federal official 
duty. ... In order to justify so exceptional a procedure, 
the person seeking the benefit of it should be candid, 
specific and positive in explaining his relation to the trans-
action growing out of which he has been indicted, and in 
showing that his relation to it was confined to his acts 
as an officer.”

It appears from a mere inspection of the petition before 
us that it does not measure up to the required standard. 
The outstanding fact is that petitioner killed Smith by 
intentionally striking him on the head with a gun. That 
is the basis of the State’s prosecution. The burden is on 
the accused to submit a “candid, specific and positive” 
statement of the facts so that the court will be able to 
determine the validity of his claim for removal. It is 
sufficiently shown that in performance of official duties 
he and another agent went into the place described to 
observe whether federal law was being violated and that 
the deceased entered and was about to take a glass of 
wine from a bottle that he carried in his pocket. These 
facts led up to the crucial occurrences the principal of 
which was the death blow. And as to these the statements 
are not such as would naturally be employed by one de-
siring fully to portray what happened. For example, it 
is said petitioner “ proceeded to take possession of said 
bottle ” and to “ arrest . . . Smith ” and that thereupon 
Smith “ did resist arrest ” and attempt to destroy the 
bottle of wine and “did proceed to assault your petitioner ” 
and did “ attempt to escape ” and that Green did attempt 
to assist deceased to escape and that “ in the scuffle that 
ensued ” and while petitioner was engaged in the dis-
charge of his duties, etc., it became necessary “ in order 
to subdue . . . Smith for your petitioner to strike ” him 
“ on the head with your petitioner’s gun.”

While phrases such as those quoted may appropriately 
be used to characterize facts that have been disclosed,
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they are not calculated to give specific information as to 
the details of the occurrence. The statements of the peti-
tion are so vague, indefinite and uncertain as not to com-
mit petitioner in respect of essential details of the defense 
he claims. They are not sufficient to enable the court to 
determine whether his claim of immunity rests on any 
substantial basis or is made in good faith. The narrative 
is manifestly incomplete in respect of matters known to 
the petitioner and which under the established construc-
tion of the statute he was bound to disclose. The motion 
to remand should have been granted.

The district judge, should he deem it proper so to do, 
may permit the accused by amendment to his petition 
and additional evidence or otherwise to show that he is 
entitled to removal authorized by § 33. If such permis-
sion be denied or if, leave being granted, petitioner shall 
fail to meet the requirements of that section, the case is to 
be remanded to the state court as upon a peremptory writ 
of mandamus.

Mr . Just ice  Stone  and Mr . Justi ce  Cardozo  think the 
rule should be discharged.
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No. 537. Burnet , Commis sioner  of  Internal  Reve -
nue , v. Peavy -Wils on  Lumber  Co .;

No. 538. Same  v . Peavy -Moore  Lumber  Co .; and
No. 539. Same  v . Peavy -Byrnes  Lumber  Co . On 
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Fifth Circuit. Argued April 12, 13, 1932. Decided 
April 18, 1932. Per Curiam: The judgments of the Cir-
cuit Court of Appeals in these cases are reversed and the 
cases remanded to the Circuit Court of Appeals with 
instructions to remand to the Board of Tax Appeals for 
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manded to the Circuit Court of Appeals with instructions 
to remand to the Board of Tax Appeals for further pro-
ceedings in conformity with the opinion of this Court in 
Handy & Harman n . Burnet, Commissioner of Internal 
Revenue, 284 U. S. 136. Solicitor General Thacher, As-
sistant Attorney General Youngquist, and Messrs. Sewall
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Key and Norman D. Keller for petitioner. Messrs. Ken-
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Reported below: 54 F. (2d) 365.
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ford v. J. H. McLeaish & Co., 284 U. S. 598. Mr. Arthur 
R. Young, with whom Mr. M. Rutledge Rivers was on the 
brief, for the South Carolina Power Co. Mr. George M. 
Le Pine, with whom Messrs. C. Edward Paxson and W. C. 
McLain were on the brief, for the Broad River Power Co. 
and the Lexington Water Power Co. Messrs. John M. 
Daniel, Attorney General of South Carolina, Cordie Page, 
Assistant Attorney General, and J. Fraser Lyon were on 
the brief for appellees. Reported below: 52 F. (2d) 515.

No. 557. Ogden  & Moff ett  Co . et  al . v . Michi gan  
Public  Util iti es  Comm iss ion  et  al . Appeal from the 
District Court of the United States for the Eastern Dis-
trict of Michigan. Argued April 14, 1932. Decided April 
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Coulter were on the brief for appellee. Reported below: 
201 N. C. 303; 160 S. E. 283.

No. 657. Edwa rd  A. Thomp son , Inc . v . Lumber  Mu -
tual  Casua lty  Insurance  Co . Appeal from the City 
Court of the City of New York, New York. Argued 
April 21, 22, 1932. Decided April 25, 1932. Per Curiam: 
The appeal herein is dismissed for the want of a sub-
stantial federal question. Wabash R. Co. v. Flannigan, 
192 U. S. 29, 38; C. A. King & Co. v. Horton, 276 U. S. 
600; Bank of Indianola v. Miller, 276 U. S. 605; Roe v. 
Kansas, 278 U. S. 191. Mr. Leo C. Weiler for appellant. 
Mr. Herbert G. Kraft was on the brief for appellee. Re-
ported below: 234 App. Div. (N. Y.) 841. See also 
134 Misc. 370, 235 N. Y. S. 646; 137 Misc. 379, 244 
N. Y. S. 20, 254 N. Y. S. 921, 1007.
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No. 698. L’Hote  et  al . v . Crowell , Depu ty  Comm is -
sioner , et  al . On writ of certiorari to the Circuit Court 
of Appeals for the Fifth Circuit. Submitted April 22, 
1932. Decided April 25, 1932. Per Curiam: The judg-
ment of the Circuit Court of Appeals herein is reversed 
and the cause is remanded to the District Court with di-
rections to affirm the order of the Deputy Commissioner 
rejecting the claim of Zeb Payne. Crowell v. Benson, 
285 U. S. 22. Mr. Arthur A. Moreno was on the brief 
for petitioners. Messrs. H. W. Robinson and Daniel J. 
Murphy were on the brief for Zeb Payne, respondent. 
Solicitor General Thacher, Assistant Attorney General 
St. Lewis, and Messrs. Claude R. Branch and W. Clifton 
Stone were on the brief for Crowell, respondent. Re-
ported below: 54 F. (2d) 212.

No. 786. Lavine  et  al . v . Califor nia . Appeal from the 
District Court of Appeal, 2d Appellate District, of Cali-
fornia. Jurisdictional statement submitted April 18, 
1932. Decided April 25, 1932. Per Curiam: The ap-
peal herein is dismissed for the want of a substantial fed-
eral question. Waters-Pierce Oil Co. v. Texas {No. 1), 
212 U. S. 86, 108-111; Fox v. Washington, 236 U. S. 273, 
277, 278; Miller v. Strahl, 239 U. S. 426, 434; Omaeche- 
varria v. Idaho, 246 U. S. 343, 348; Hygrade Provision Co. 
v. Sherman, 266 U. S. 497, 501, 502, 503. In so far as the 
papers whereon the appeal was allowed seek review of the 
rulings of the District Court of Appeal upon questions of 
the asserted denial of rights under the Federal Constitu-
tion by the proceedings at the trial of this cause, not in-
volving the validity of any statute of the state, such 
papers are treated as a petition for writ of certiorari (§ 237 
(c), Judicial Code, as amended by the act of February 13, 
1925, 43 Stat. 936, 938), and certiorari is denied. Messrs. 
Morris Lavine and Francis Forrest Murray for appellants.
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Mr. U. S. Webb, Attorney General of California, for ap-
pellee. Reported below: 115 Cal. App. 289; 1 P. 
(2d) 496.

No. —, original. Ex parte  Keogh . Submitted April 18, 
1932. Decided April 25, 1932. The petition for the issue 
of a writ of mandamus herein is denied for the want of 
jurisdiction. Luther v. Borden, 7 How. 1, 42; Pacific 
States Telephone & Telegraph Co. v. Oregon, 223 U. S. 
118, 150; Marshall v. Dye, 231 U. S. 250, 256, 257; Mas-
sachusetts v. Mellon, 262 U. S. 447, 483, 488. Mr. John 
W. Keogh, pro se.

No. 725. Wells  v . Commis sio ner  of  Internal  Reve -
nue . On certificate from the Circuit Court of Appeals 
for the Eighth Circuit. Argued April 27, 1932. De-
cided May 2, 1932. Per Curiam: The certificate is dis-
missed upon the ground that the questions are not 
properly framed and that the statement in the certifi-
cate is inadequate. United States v. Mayer, 235 U. S. 55, 
66; White v. Johnson, 282 U. S. 367, 371; United States v. 
Worley, 281 U. S. 339, 340. Mr. James S. Y. Ivins, with 
whom Mr. Kingman Brewster was on the brief, for Wells. 
Solicitor General Thacher, with whom Assistant Attorney 
General Youngquist, Miss Helen R. Carloss, and Messrs. 
Sewall Key, Erwin N. Griswold, and Wilbur H. Friedman 
were on the brief, for the Commissioner of Internal 
Revenue.

No. 837. Godfre y v . Godf rey , Executor . Appeal 
from the Supreme Court of Washington. Jurisdictional 
statement submitted April 25, 1932. Decided May 2, 
1932. Per Curiam: The motion for leave to proceed fur-
ther herein in forma pauperis is denied. The appeal is 
dismissed for the want of jurisdiction. Section 237 (a) 

144844 °—32------ 34



530 OCTOBER TERM, 1931.

Decisions Per Curiam, Etc. 286 U.S.

Judicial Code as amended by the Act of February 13, 
1925 (43 Stat. 936, 937). Treating the papers whereon 
the appeal was allowed as a petition for writ of certiorari 
(§ 237 (c), Judicial Code, as amended, 43 Stat. 936, 938), 
certiorari is denied. Mr. Joseph W. Robinson for appel-
lant. No appearance for appellee. Reported below: 164 
Wash. 269; 2 P. (2d) 894.

No. 825. Unite d  States  v . Corriv eau . On petition 
for writ of certiorari to the Circuit Court of Appeals for 
the First Circuit. Submitted April 18, 1932. Decided 
May 16, 1932. Per Curiam: The petition for writ of 
certiorari herein is granted. The decree of the Circuit 
Court of Appeals is reversed, and the cause is remanded 
to the District Court for further proceedings in conform-
ity with the opinions of this Court in United States v. 
The Ruth Mildred, 286 U. S. 67; General Import & Ex-
port Co. v. United States, 286 U. S. 70; General Motors 
Acceptance Corp. v. United States, 286 U. S. 49; and 
United States v. Commercial Credit Co., 286 U. S. 63. 
Solicitor General Thacher for the United States. No ap-
pearance for respondent. Reported below: 56 F. (2d) 
362. See also, 53 F. (2d) 735.

No. 784. Chang  Chow  v . United  States . On peti-
tion for writ of certiorari to the Circuit Court of Appeals 
for the Ninth Circuit. Submitted May 2, 1932. Decided 
May 16, 1932. Per Curiam: The appeal to the Circuit 
Court of Appeals having been dismissed by that Court for 
want of a bill of exceptions, and it appearing, and being 
conceded by the Government, that the review of the 
Circuit Court of Appeals was by appeal according to the 
applicable practice prior to the Act of January 31, 1928, 
as amended (45 Stat. 54, 466), and that no bill of ex-
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ceptions was necessary but that a duly authenticated 
record was required, the petition for writ of certiorari 
herein is granted, the judgment of the Circuit Court of 
Appeals is reversed and the cause is remanded to that 
Court with directions to consider the sufficiency of the 
authentication of the record, and, if the record be found 
defective in this respect, to exercise its discretion, if 
proper application be made, to determine whether an 
opportunity should be afforded for authentication of the 
record so that the decision of the District Court may be 
reviewed by the Circuit Court of Appeals. Mr. Chaun-
cey F. Eldridge for petitioner. Solicitor General Thacher, 
and Messrs. Whitney North Seymour, Harry S. Ridgely, 
and Wilbur H. Friedman for the United States. Reported 
below: 53 F. (2d) 637.

No. 785. Yim  Kim  Lau  v . United  States . On petition 
for writ of certiorari to the Circuit Court of Appeals 
for the Ninth Circuit. Submitted May 2, 1932. De-
cided May 16, 1932. Per Curiam: The appeal to the 
Circuit Court of Appeals having been dismissed by that 
Court for the want of a bill of exceptions, and it appear-
ing, and being conceded by the Government, that the 
review of the Circuit Court of Appeals was by appeal ac-
cording to the applicable practice prior to the act of 
January 31, 1928, as amended (45 Stat. 54, 466), and that 
no bill of exceptions was necessary but that a duly au-
thenticated record was required, the petition for writ of 
certiorari herein is granted, the judgment of the Circuit 
Court of Appeals is reversed, and the cause is remanded 
to that court with directions to consider the sufficiency 
of the authentication of the record, and, if the record 
be found defective in this respect, to exercise its discre-
tion, if proper application be made, to determine whether 
an opportunity should be afforded for authentication of
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the record so that the decision of the District Court may 
be reviewed by the Circuit Court of Appeals. Mr. Chaun-
cey F. Eldridge for petitioner. Solicitor General Thacher, 
and Messrs. Whitney North Seymour, Harry S. Ridgely, 
and Wilbur H. Friedman for the United States. Re-
ported below: 53 F. (2d) 638.

No. 802. Lazar  v . Pennsylvania . Appeal from the 
Court of Quarter Sessions of the Peace of Philadelphia 
County, Pennsylvania. Jurisdictional statement submit-
ted May 16, 1932. Decided May 23, 1932. Per Curiam: 
The appeal herein is dismissed for the want of a sub-
stantial federal question. Whitney v. California, 274 U. S. 
357, 371; Fiske v. Kansas, 274 U. S. 380; Stromberg v. 
California, 283 U. S. 359, 368, 369. Messrs. Allen S. Olm-
sted, 2d, Walter Biddle Saul, Ira Jewell Williams, and 
Ira Jewell Williams, Jr., for appellant. Messrs. James 
W. Tracey, Jr., and Charles F. Kelley for appellee. Re-
ported below: 103 Pa. Super. 417; 157 Atl. 701.

No. 818. Kerr  Glass  Meg . Corp . v . Superior  Court  of  
Washington  for  King  County  et  al . Appeal from the 
Supreme Court of Washington. Jurisdictional statement 
submitted May 16, 1932. Decided May 23, 1932. Per 
Curiam: The appeal herein is dismissed for the want of 
a properly presented federal question. Manhattan Life 
Insurance Co. v. Cohen, 234 U. S. 123, 134; Cleveland & 
Pittsburgh R. Co. v. Cleveland, 235 U. S. 50, 53; Hia-
wassee River Power Co. v. Carolina-Tennessee Power Co., 
252 U. S. 341, 344; White River Co. v. Arkansas, 279 
U. S. 692, 700. Treating the papers whereon the appeal 
was allowed as a petition for writ of certiorari (§ 237 (c), 
Judicial Code as amended, 43 Stat. 936, 938), certiorari 
is denied. Messrs. W. V. Tanner, John P. Garvin, Walter
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Schaffner, and A. E. Clark for appellant. Mr. Samuel B. 
Bassett for appellees. Reported below: 166 Wash. 41; 
6 P. (2d) 368. 

No. —, original. Ex parte  Unite d  States . Submitted 
May 16, 1932. Decided May 23, 1932. The motion for 
leave to file petition for writ of mandamus herein is 
granted and a rule is ordered to issue returnable on Mon-
day, October 3 next. Solicitor General Thacher for the 
United States.

No. —, original. Ex parte  Krentler -Arnold  Hinge  
Last  Co . Motion for leave to file petition for writ of man-
damus. Submitted May 16, 1932. Decided May 23, 
1932. The decree of this Court in Leman v. Krentler- 
Arnold Hinge Last Co., 284 U. S. 448, reversed the final 
decree of the Circuit Court of Appeals for the First Cir-
cuit in this cause only in so far as it related to the allow-
ance of profits. The decree of the Circuit Court of Ap-
peals modifying that of the District Court in matters 
other than in relation to the allowance of profits remains 
unaffected by the decree or mandate of this Court. In 
this view it remains for the District Court, in its decree 
upon the mandate of this Court, to carry into effect so 
much of the decree of the Circuit Court of Appeals as 
is unaffected by the decree and mandate of this Court. 
The Circuit Court of Appeals has full authority, upon 
appropriate application to it, to secure enforcement of 
its decree to the extent that it was affirmed by this Court. 
In view of the existence of that remedy, the motion for 
leave to file petition for writ of mandamus in this Court 
is denied without prejudice. Mr. Otto F. Barthel for 
petitioner.

No. 455. Frankli n -Ameri can  Trus t  Co . v . St . Louis  
Union  Trust  Co . et  al . On writ of certiorari to the
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Circuit Court of Appeals for the Eighth Circuit. Argued 
February 18, 19, 1932. Decided May 31, 1932. Per 
Curiam: The writ of certiorari in this case is dismissed 
as improvidently granted. Mr . Justi ce  Brandéis  dis-
sents from this order of the Court. Mr. George B. Rose, 
with whom Messrs. D. H. Cantrell, J. F. Loughborough, 
A. W. Dobyns, and A. F. House were on the brief, for 
petitioner. Mr. Henry Davis, with whom Messrs. P. 
Taylor Bryan, George H. Williams, and Thomas S. Mc- 
Pheeters were on the brief, for the St. Louis Union Trust 
Co., respondent. Mr. Walter G. Riddick, with whom Mr. 
Charles T. Coleman was on the brief, for Rorick, respond-
ent. Reported below: 52 F. (2d) 431.

No. 24. Texas  & Pacif ic  Ry . Co . et  al . v . United  
States  et  al . Appeal from the District Court of the 
United States for the Southern District of Texas. May 
31, 1932. This cause is restored to the docket for reargu-
ment upon all questions involved.

No. —. Ex parte  Keogh . Submitted May 16, 1932. 
Decided May 31, 1932. The motion that jurisdiction be 
assumed is denied. Mr. John W. Keogh, pro se.

DECISIONS GRANTING CERTIORARI, FROM 
APRIL 12, 1932, TO AND INCLUDING MAY 31, 
1932

No. 799. Burnet , Commis sioner  of  Internal  Rev -
enue , v. J. Rogers  Flanner y  & Co.;

No. 800. Same  v . Flannery  Bolt  Co.; and
No. 801. Same  v . Vanadium  Metal s Co . See same 

cases, ante, p. 524.
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No. 773. Inters tate  Comm erce  Comm iss ion  v . New  
York , New  Haven  & Hartf ord  R. Co . et  al . April 18, 
1932. Petition for writ of certiorari to the Court of Ap-
peals of the District of Columbia granted. The Chief  
Just ice  took no part in the consideration or decision of 
this application. Messrs. Thomas M. Ross, Charles W. 
Needham, Robert E. Freer, and Miss Mary B. Linkins 
for petitioner. Messrs. John L. Hall and Charles 0. 
Pengra for respondents. Reported below: 60 App. D. C. 
403; 55 F. (2d) 1028.

No. 753. Loui svi lle  & Nashvi lle  R. Co. v. Parker , 
Adminis tratrix . April 18, 1932. Petition for writ of 
certiorari to the Supreme Court of Alabama granted. 
Mr. Robert E. Steiner, Jr., for petitioner. Mr. W. A. 
Denson for respondent. Reported below: 223 Ala. 626; 
138 So. 231.

No. 787. Southern  Railw ay  Co . et  al . v . Dantzler , 
Administratrix ; and

No. 788. Same  v . Youngblood , Administ ratrix . 
April 18, 1932. Petitions for writs of certiorari to the*  
Supreme Court of South Carolina granted. Messrs. H. 
O’B. Cooper, S. R. Prince, Frank G. Tompkins, and 
Sidney S. Aiderman for petitioners. Mr. William C. 
Wolfe for respondents. Reported below: 166 S. C. 148, 
140; 164 S. E. 434, 431.

No. 809. Earle  & Stod dar t , Inc . et  al . v . Ellerman ’s  
Wils on  Line , Ltd . April 18, 1932. Petition for writ 
of certiorari to the Circuit Court of Appeals for the 
Second Circuit granted. Messrs. T. Catesby Jones and 
James W. Ryan for petitioners. Mr. Cletus Keating for 
respondent. Reported below: 54 F. (2d) 913.
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No. 819. Wash ingt on  Fidelity  National  Ins . Co . 
v. Burton . April 18, 1932. Petition for writ of cer-
tiorari to the Court of Appeals of the District of Colum-
bia granted. Messrs. Walter C. Clephane, J. Wilmer 
Latimer, and Gilbert L. Hall for petitioner. Messrs. W. 
Gwynn Gardiner and George A. Maddox for respondent. 
Reported below: 56 F. (2d) 300.

No. 824. Burnet , Commis sio ner  of  Internal  Rev -
enue , v. Harmel . April 18, 1932. Petition for writ of 
certiorari to the Circuit Court of Appeals for the Fifth 
Circuit granted. Solicitor General Thacher for petitioner. 
Mr. Robert Ash for respondent. Reported below: 56 F. 
(2d) 153.

No. 494. American  Suret y Co . v . Baldw in  et  al . 
April 25, 1932. Petition for writ of certiorari to the Su-
preme Court of Idaho granted. Messrs. Allan C. Rowe 
and Wm. Marshall Bullitt for petitioner. Mr. James F. 
Ailshie for respondents. Reported below: 50 Idaho 606; 
299 Pac. 341.

No. 821. Gulf  States  Steel  Co . et  al . v . United  
State s . April 25, 1932. Petition for writ of certiorari to 
the Circuit Court of Appeals for the Fifth Circuit granted. 
Messrs. John M. Perry, Augustus Benners, James P. Mc-
Govern, and John W. Drye, Jr., for petitioners. Solicitor 
General Thacher, Assistant Attorney General Youngquist, 
and Messrs. Whitney North Seymour, Sewall Key, A. H. 
Conner, and W. Marvin Smith for the United States. 
Reported below: 56 F. (2d) 43.

No. 822. New  York  Central  R. Co . v . Farme r , Ad -
minis tratri x . April 25, 1932. Petition for writ of cer-
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tiorari to the Supreme Court of New York granted. Mr. 
William Mann for petitioner. Mr. Henry S. Miller for re-
spondent. Reported below: 234 App. Div. 751, 853; 253
N. Y. S. 965, 1077. 

No. 814. Baldwi n  et  al . v . Ameri can  Surety  Co . 
April 25, 1932. Petition for writ of certiorari to the Cir-
cuit Court of Appeals for the Ninth Circuit granted. 
Mr. James F. Ailshie, Jr., for petitioners. Messrs. Oliver
O. Haga and Frank Martin for respondent. Reported 
below: 55 F. (2d) 555.

No. 825. Unite d  States  v . Corriv eau . See same case, 
ante, p. 530.

No. 784. Chang  Chow  v . United  States . See same 
case, ante, p. 530.

No. 785. Yim Kim  Lau  v . United  States . See same 
case, ante, p. 531.

No. 727. National  Surety  Co . et  al . v . Cori ell  et  al . 
May 16, 1932. Petition for writ of certiorari to the 
Circuit Court of Appeals for the Second Circuit granted. 
Messrs. Charles H. Tuttle, Saul S. Myers, Selden Bacon, 
and Gregory Hankin for petitioners. Mr. Charles B. Mc-
Innis for respondents. Reported below: 54 F. (2d) 255.

No. 841. Gwinn  v . Commi ssione r  of  Internal  Reve -
nue . May 16, 1932. Petition for writ of certiorari to 
the Circuit Court of Appeals for the Ninth Circuit 
granted. Mr. Thomas A. Thatcher for petitioner. So-
licitor General Thacher, Assistant Attorney General 
Youngquist, and Messrs. Whitney North Seymour, Sewall
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Key, and Erwin N. Griswold for respondent. Reported 
below: 54 F. (2d) 728.

No. 881. Shapiro  v . Wilg us  et  al . May 16, 1932. 
Petition for writ of certiorari to the Circuit Court of Ap-
peals for the Third Circuit granted. Messrs. Jacob Wein-
stein and Francis Biddle for petitioner. Mr. Sidney E. 
Smith for respondents. Reported below: 55 F. (2d) 234.

No. 789. Solez  v. Zurich  General  Accident  & Lia -
bility  Ins . Co ., Ltd . May 23, 1932. Petition for writ 
of certiorari to the Circuit Court of Appeals for the Sec-
ond Circuit granted. Messrs. Frederic R. Coudert and 
Percy A. Shay for petitioner. Mr. Russell T. Mount 
for respondent. Reported below: 54 F. (2d) 523.

No. 874. Sun  Oil  Co . v . Dalzell  Towi ng  Co ., Inc . 
May 23, 1932. Petition for writ of certiorari to the Cir-
cuit Court of Appeals for the Second Circuit granted. 
Mr. Russell T. Mount for petitioner. Mr. Chauncey I. 
Clark for respondent. Reported below: 55 F. (2d) 63.

No. 877. Brookly n  Eastern  Distr ict  Termin al  v . 
United  States . May 23, 1932. Petition for writ of 
certiorari to the Circuit Court of Appeals for the Second 
Circuit granted. Messrs. Oscar R. Houston and Leonard 
J. Matteson for petitioner. Solicitor General Thacher, 
Assistant Attorney General St. Lewis, and Messrs. Whit-
ney North Seymour, J. Frank Staley, and Wm. H. Riley, 
Jr., for the United States. Reported below: 54 F. (2d) 
978.

No. 885. Elting , Collector  of  Custom s , v . North  
German  Lloyd . May 23, 1932. Petition for writ of
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certiorari to the Circuit Court of Appeals for the Second 
Circuit granted. Solicitor General Thacher, Assistant 
Attorney General Rugg, and Mr. Bradley B. Gilman for 
petitioner. Mr. Melville J. France for respondent. Re-
ported below: 54 F. (2d) 997. See also, 48 F. (2d) 547.

No. 888. Grau  v . United  States . May 23, 1932. Pe-
tition for writ of certiorari to the Circuit Court of Ap-
peals for the Sixth Circuit granted. Mr. Stephen L. 
Blakely for petitioner. Solicitor General Thacher, Assist-
ant Attorney General Youngquist, and Messrs. Paul D. 
Miller, John J. Byrne, and W. Marvin Smith for the 
United States. Reported below: 56 F. (2d) 779.

No. 902. Lloyd  Sabaudo  Societa  Anoni ma  Per  Azioni  
v. Elting , Colle ctor  of  Customs . May 23, 1932. Pe-
tition for writ of certiorari to the Circuit Court of Appeals 
for the Second Circuit granted. Mr. Delbert M. Tibbetts 
for petitioner. Solicitor General Thacher, Assistant At-
torney General Rugg, and Mr. Bradley B. Gilman for 
respondent. Reported below: 55 F. (2d) 1048.

No. 920. Sgro  v. United  States . May 31, 1932. Pe-
tition for writ of certiorari to the Circuit Court of Appeals 
for the Second Circuit granted. Mr. Irving K. Baxter 
for petitioner. Solicitor General Thacher, Assistant At-
torney General Youngquist, and Messrs. Paul D. Miller, 
John J. Byrne, and W. Marvin Smith for the United 
States. Reported below: 54 F. (2d) 1083.

No. 979. Gebardi  et  al . v . United  States . May 31, 
1932. Petition for writ of certiorari to the Circuit Court 
of Appeals for the Seventh Circuit granted. Mr. Wm. F.
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Waugh for petitioners. No appearance for the United 
States. Reported below: 57 F. (2d) 617.

No. 981. Powell  et  al . v . Alabama ;
No. 982. Patterso n  v . Same ; and
No. 983. Weems  et  al . v . Same . May 31, 1932. Peti-

tion for writs of certiorari to the Supreme Court of Ala-
bama granted. Mr. Walter H. Pollak for petitioners. 
Mr. Thomas E. Knight, Jr., for respondent. Reported 
below: 224 Ala. 540, 531, 524; 141 So. 201, 195, 215.

No. 978. United  States  v . Great  Northern  Ry . Co . 
May 31, 1932. Petition for writ of certiorari to the Cir-
cuit Court of Appeals for the Eighth Circuit granted. 
Solicitor General Thacher, Assistant to the Attorney Gen-
eral O’Brian, and Messrs. Charles H. Weston and Elmer 
B. Collins, for the United States. Messrs. F. G. Dorety, 
R. J. Hagman, W. W. Millan, and R. E. L. Smith for 
respondent. Reported below: 57 F. (2d) 385.

No. 903. Doane -Commer cia l  Towing  Co . v . Mexi -
can  Petrole um  Corp . May 31, 1932. Petition for writ 
of certiorari to the Circuit Court of Appeals for the First 
Circuit granted. Mr. Albert T. Gould for petitioner. 
Messrs. Edward S. Dodge and Nathan W. Thompson for 
respondent. Reported below: 55 F. (2d) 32.

No. 884. Sevier  Commis si on  Co . et  al . v . Wallowa  
National  Bank . May 31, 1932. Petition for writ of 
certiorari to the Supreme Court of Oregon granted. 
Messrs. James G. Wilson and John F. Reilly for petition-
ers. Messrs. Robert Treat Platt and Harrison G. Platt for 
respondent. Reported below: 138 Ore. 393; 5 P. 
(2d) 100.
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No. 911. Dalton  et  al . v . Bowers , Executor . May- 
31, 1932. Petition for writ of certiorari to the Circuit 
Court of Appeals for the Second Circuit granted. Mr. 
Arnold Lichtig for petitioners. Solicitor General 
Thacker, Assistant Attorney General Youngquist, and 
Messrs. Whitney North Seymour, Sewall Key, and John 
Henry McEvers for respondent. Reported below: 56 F. 
(2d) 16. See also, 53 F. (2d) 373.

No. 922. General  Electric  Co . et  al . v . Marvel  Rare  
Metal s  Co . et  al . May 31, 1932. Petition for writ of 
certiorari to the Circuit Court of Appeals for the Sixth 
Circuit granted. Messrs. Lawrence Bristol and Charles 
Neave for petitioners. Mr. Harold Elno Smith for re-
spondents. Reported below: 56 F. (2d) 823.

No. 923. Burnet , Commis sio ner  of  Internal  Reve -
nue , v. Huff . May 31, 1932. Petition for writ of cer-
tiorari to the Circuit Court of Appeals for the Fifth 
Circuit granted. Solicitor General Thacher for peti-
tioner. Mr. Harry C. Weeks for respondent. Reported 
below: 56 F. (2d) 788.

No. 955. Murphy  Oil  Co . v . Burnet , Commi ssione r  
of  Internal  Revenue . May 31, 1932. Petition for 
writ of certiorari to the Circuit Court of Appeals for the 
Ninth Circuit granted. Messrs. Randolph E. Paul and 
Thomas R. Dempsey for petitioner. Solicitor General 
Thacher, Assistant Attorney General Youngquist, and 
Messrs. Whitney North Seymour, Sewall Key, J. P. Jack- 
son, and Wilbur H. Friedman for respondent. Reported 
below: 55 F. (2d) 17.

No. 977. Burnet , Commi ssione r  of  Internal  Reve -
nue , v. Commonw ealth  Improveme nt  Co . May 31,
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1932. Petition for writ of certiorari to the Circuit Court 
of Appeals for the Third Circuit granted. Solicitor Gen-
eral Thacher, Assistant Attorney General Youngquist, 
and Messrs. Whitney North Seymour, Sewall Key, and 
Morton K. Rothschild for petitioner. Mr. Ellis Ames 
Ballard for respondent. Reported below: 57 F. (2d) 47.

DECISIONS DENYING CERTIORARI, FROM 
APRIL 12, 1932, TO AND INCLUDING MAY 31, 
1932

No. 856. Joyner , Adminis trator , v . Jeff erson  Stand -
ard  Life  Insu ranc e Co . April 18, 1932. Petition for 
writ of certiorari to the Circuit Court of Appeals for the 
Fifth Circuit, and motion for leave to proceed further in 
forma pauperis, denied. Messrs. Carl H. Richmond and 
John W. Bennett for petitioner. Mr. Shepard Bryan for 
respondent. Reported below: 53 F. (2d) 745.

No. 863. Unite d  Stat es  ex  rel . Jackson  v . Meter -
ing , Sherif f . April 18, 1932. Petition for writ of cer-
tiorari to the Circuit Court of Appeals for the Seventh 
Circuit, and motion for leave to proceed further in forma 
pauperis, denied. Mr. Richard E. Westbrooks for peti-
tioner. No appearance for respondent. Reported be-
low: 54 F. (2d) 621.

No. 864. Lindg ren , Admin ist rator , v . U. S. Ship -
ping  Board  Mercha nt  Fleet  Corp . April 18, 1932. 
Petition for writ of certiorari to the Circuit Court of 
Appeals for the Fourth Circuit, and motion for leave to 
proceed further in forma pauperis, denied. Mr. Jacob 
L. Morewitz for petitioner. No appearance for respond-
ent. Reported below: 55 F. (2d) 117.
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No. 774. Indus tri al  Commi ss ioner  of  New  York  v . 
Irvi ng  Trust  Co ., Truste e  ; and

No. 775. Same  v . Duber stei n , Truste e . April 18, 
1932. The petition for writs of certiorari to the Circuit 
Court of Appeals for the Second Circuit in the above-
entitled cases is denied, the claimants not being parties 
to the application for the writs and it not appearing that 
petitioner has capacity to prosecute the application. Mr. 
Joseph A. McLaughlin for petitioner. Mr. Godfrey 
Goldmark for Irving Trust Co., Trustee. No appearance 
for Duberstein, Trustee. Reported below: 54 F. (2d) 
338.

No. 705. Enrigh t  et  al . v . United  States . April 18, 
1932. Petition for writ of certiorari to the Court of 
Claims denied. Messrs. James D. Carpenter, Jr., John 
M. Enright, Eldon Bisbee, and George R. Shields for 
petitioners. Solicitor General Thacher, Assistant Attor-
ney General Rugg, and Messrs. Whitney North Seymour 
and Bradley B. Gilman for the United States. Reported 
below: 73 Ct. Cis. 416; 54 F. (2d) 182.

No. 748. Kitagaw a  v . Shipm an , Treasu rer . April 18, 
1932. Petition for writ of certiorari to the Circuit Court 
of Appeals for the Ninth Circuit denied. Mr. Carl S. 
Carlsmith for petitioner. No appearance for respondent. 
Reported below: 54 F. (2d) 313.

No. 749. Mana  Transp ortati on  Co ., Ltd ., v . Ship - 
man , Treasurer . April 18, 1932. Petition for writ of 
certiorari to the Circuit Court of Appeals for the Ninth 
Circuit denied. Mr. Carl S. Carlsmith for petitioner. No 
appearance for respondent. Reported below: 54 F. (2d) 
313.
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No. 754. Monte  Rico  Milli ng  & Mining  Co . et  al . 
v. U. S. Fidelit y  & Guaranty  Co . April 18, 1932. Peti-
tion for writ of certiorari to the Supreme Court of New 
Mexico denied. Messrs. 0. N. Marron and Francis E. 
Wood for petitioners. Mr. E. R. Wright for respondent. 
Reported below: 35 N. M. 616; 5 P. (2d) 195.

No. 762. Trust  No . 5833, Security -Firs t  National  
Bank  of  Los  Angeles , v . Welch , Colle ctor . April 18, 
1932. Petition for writ of certiorari to the Circuit Court 
of Appeals for the Ninth Circuit denied. Messrs. Stuart 
Chevalier and Melvin D. Wilson for petitioner. Solici-
tor General Thacher, Assistant Attorney General Young- 
quist, and Messrs. Claude R. Branch, Sewall Key, and 
Wm. Cutler Thompson for respondent. Reported below: 
54 F. (2d) 323.

No. 778. Ladow , Admi nis trator , v . Baltim ore  & 
Ohio  R. Co . April 18, 1932. Petition for writ of certio-
rari to the Court of Appeals of Ohio, 1st Appellate District, 
denied. Mr. Charles P. Taft, 2d, for petitioner. Mr. 
Benton S. Oppenheimer for respondent. Reported be-
low: 40 Ohio App. 458.

No. 780. Independent  Oil  Well  Cementi ng  Co . v . 
Hall ibur ton  et  al . April 18, 1932. Petition for writ of 
certiorari to the Circuit Court of Appeals for the Tenth 
Circuit denied. Messrs. Arthur C. Brown and C. E. Hall 
for petitioner. Messrs. Leonard S. Lyon and Henry S 
Richmond for respondents. Reported below: 54 F. 
(2d) 900.

No. 781. Atchiso n , Topeka  & Santa  Fe Ry . Co . v . 
Norkevich , Administr atrix . April 18, 1932. Petition
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for writ of certiorari to the Appellate Court of Illinois, 
1st District, denied. Messrs. E. E. McInnis and Homer 
W. Davis for petitioner. Mr. John K. Murphy for re-
spondent. Reported below: 263 Ill. App. 1.

No. 791. Owen  v . Kingsp ort  Press , Inc ., et  al . 
April 18, 1932. Petition for writ of certiorari to the Cir-
cuit Court of Appeals for the Second Circuit denied. Mr. 
0. Ellery Edwards for petitioner. Mr. Samuel H. Kauf-
man for respondents. Reported below: 54 F. (2d) 497.

No. 792. Uncas ville  Mfg . Co . v . Commissi oner  of  
Internal  Revenue . April 18, 1932. Petition for writ of 
certiorari to the Circuit Court of Appeals for the Second 
Circuit denied. Mr. John E. Hughes for petitioner. So-
licitor General Thacher for respondent. Reported below: 
55 F. (2d) 893.

No. 794. Ostrander -Seym our  Co . v . Powers -Tyso n  
Corp , et  al . April 18,1932. Petition for writ of certiorari 
to the Supreme Court of Michigan denied. Messrs. Wm. 
J. Hughes, Jr., Wm. E. Leahy, and Meyer Abrams for 
petitioner. Mr. Benn M. Corwin for respondents. Re-
ported below: 245 Mich. 669, 224 N. W. 609; 256 Mich. 
311, 239 N. W. 323.

No. 803. Goss ett , Adminis trator , et  al . v . Swi nney  
et  al . April 18, 1932. Petition for writ of certiorari to 
the Circuit Court of Appeals for the Eighth Circuit de-
nied. Messrs. Alfred N. Gossett, Wm. S. Allen, John T. 
Harding, and Henry L. Jost for petitioners. Messrs. Ar-
thur Mag, Roy B. Thomson, and Wm. S. Hogsett for re-
spondents. Reported below: 53 F. (2d) 772.

144844°—32------35
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No. 804. Martin  v . Unite d  States . April 18, 1932. 
Petition for writ of certiorari to the Circuit Court of Ap-
peals for the Fifth Circuit denied. Mr. Talma L. Smith 
for petitioner. Solicitor General Thacher, Assistant At-
torney General St. Lewis, and Messrs. Whitney North 
Seymour, W. Clifton Stone, and Wm. H. Riley, Jr., for 
the United States. Reported below: 54 F. (2d) 554.

No. 806. Muir , Adminis trat or , v . Fidelity  & Depos it  
Company  of  Maryla nd . April 18, 1932. Petition for 
writ of certiorari to the Circuit Court of Appeals for the 
Sixth Circuit denied. Mr. Eugene Hubbard for peti-
tioner. Mr. Wm. Marshall Bullitt for respondent. Re-
ported below: 53 F. (2d) 605; 55 id. 226.

No. 808. Fire  Companies  Buildi ng  Corp . v . Com -
missi oner  of  Internal  Reve nue . April 18, 1932. Pe-
tition for writ of certiorari to the Circuit Court of Ap-
peals for the Second Circuit denied. Messrs. James L. 
Fort and 0. H. B. Bloodworth, Jr., for petitioner. Solici-
tor General Thacher, Assistant Attorney General Young- 
quist, and Messrs. Whitney North Seymour, Sewall Key, 
John Henry McEvers, and Wilbur H. Friedman for re-
spondent. Reported below: 54 F. (2d) 488.

No. 810. Loui svi lle  & Nashville  R. Co . v . Long . 
April 18, 1932. Petition for writ of certiorari to the Su-
preme Court of Tennessee denied. Messrs. James G. 
Johnson, James B. Wright, and Williston M. Cox for 
petitioner. Messrs. James A. Fowler and Jesse L. Rogers 
for respondent.

No. 832. A. B. Leach  & Co., Inc . v . Grant , Receive r . 
April 18, 1932. Petition for writ of certiorari to the Cir-
cuit Court of Appeals for the Sixth Circuit denied.
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Messrs. Conrad H. Poppenhusen, Edward R. Johnston, 
and Floyd E. Thompson for petitioner. Messrs. James P. 
Wilson and Andrew M. Henderson for respondent. Re-
ported below: 54 F. (2d) 731.

No. 786. Lavine  et  al . v . Calif ornia . See same case, 
ante, p. 528.

No. 880. Isenber g  et  al . v . Sherman  et  al . On peti-
tion for writ of certiorari to the Supreme Court of Califor-
nia. Submitted April 18, 1932. Decided April 25, 1932. 
The motion of the petitioner for leave to print an abbrevi-
ated record herein is denied, for the reason that the Court, 
upon examination of the unprinted record herein sub-
mitted, finds that the application for writ of certiorari 
was not made within the time provided by law.. (Act of 
Feb. 13, 1925, § 8 (a), 43 Stat. 936, 940). The petition 
for a writ of certiorari is therefore also denied. Mr . Jus -
tice  Stone  took no part in the consideration or decision 
of this application. Messrs. Bartley C. Crum and John 
Francis Neylan for petitioners. Messrs. Oscar Sutro, 
Alfred Sutro, W. H. Lawrence, and Eugene M. Prince 
for respondents. Reported below: 298 Pac. 1004; 299 id. 
528; 212 Cal. 454; 7 P. (2d) 1006.

No. 872. Mc Conlogue  v . Aderhold , Warden . April 
25, 1932. Petition for writ of certiorari to the Circuit 
Court of Appeals for the Fifth Circuit, and motion for 
leave to proceed further in forma pauperis, denied. Mr. 
Neil McConlogue, pro se. No appearance for respondent. 
Reported below: 56 F. (2d) 152.

No. 765. Union  Trus t  Company , Trustee , v . United  
States . April 25, 1932. Petition for writ of certiorari 
to the Court of Claims denied. Messrs. Frederic D. Me-
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Kenney, John S. Flannery, G. Bowdoin Craighill, and 
Caesar L. Aiello for petitioner. Solicitor General Thacker, 
Assistant Attorney General Rugg, and Messrs. Whitney 
North Seymour, H. Brian Holland, and Erwin N. Gris-
wold for the United States. Reported below: 73 Ct. Cis. 
315; 54 F. (2d) 152.

No. 812. First  Union  Trust  & Savings  Bank , Trus -
tee , v. Cons umers  Co . et  al . April 25, 1932. Petition 
for writ of certiorari to the Circuit Court of Appeals for 
the Seventh Circuit denied. Messrs. Rush C. Butler and 
Frank E. Harkness for petitioner. Messrs. Edwin W. 
Sims, Franklin J. Stransky, and Cassius Prout for re-
spondents. Reported below: 53 F. (2d) 972.

No. 815. Aetna  Casu alty  & Surety  Co . v . Independ -
ent  Bridg e Co . April 25, 1932. Petition for writ of 
certiorari to the Circuit Court of Appeals for the Third 
Circuit denied. Messrs. Edwin W. Smith and John C. 
Bane, Jr., for petitioner. Mr. Edward G. Bothwell for 
respondent. Reported below: 55 F. (2d) 79.

No. 816. Spe ers  Sand  & Clay  Works , Inc . v . Ameri -
can  Trust  Co . April 25, 1932. Petition for writ of 
certiorari to the Circuit Court of Appeals for the Fourth 
Circuit denied. Mary W. F. Speers for petitioner. Mr. 
Edward P. Keech, Jr., for respondent. Reported below: 
52 F. (2d) 831.

No. 823. Wourda ck  v. Becker , Coll ecto r  of  Inter -
nal  Revenue . April 25, 1932. Petition for writ of cer-
tiorari to the Circuit Court of Appeals for the Eighth 
Circuit denied. Mr. Lon 0. Hocker for petitioner. So-
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licitor General Thacher, Assistant Attorney General 
Young quist, and Messrs. Whitney North Seymour, Sewall 
Key, Wm. Cutler Thompson, and Wm. H. Riley, Jr., for 
respondent. Reported below: 55 F. (2d) 840.

No. 833. Jackso n  Iron  & Steel  Co . v . Commiss ioner  
of  Internal  Reve nue . April 25, 1932. Petition for 
writ of certiorari to the Circuit Court of Appeals for the 
Sixth Circuit denied. Messrs. Richard S. Doyle and 
Charles D. Hamel for petitioner. Solicitor General 
Thacher, Assistant Attorney General Youngquist, and 
Messrs. Whitney North Seymour, Sewall Key, Andrew 
D. Sharpe, and Wm. H. Riley, Jr., for respondent. Re-
ported below: 54 F. (2d) 861.

No. 834. Wells , Truste e in  Bankrupt cy , v . Siegel . 
April 25, 1932. Petition for writ of certiorari to the Cir-
cuit Court of Appeals for the Sixth Circuit denied. Mr. 
Albert A. Jones for petitioner. Mr. Milton Koblitz for 
respondent. Reported below: 55 F. (2d) 877.

No. 840. Sovereign  Camp , Woodme n  of  the  World  
v. Neff . April- 25, 1932. Petition for writ of certiorari 
to the Kansas City Court of Appeals, of Missouri, denied. 
Messrs. John T. Harding and David A. Murphy for peti-
tioner. Mr. John G. Parkinson for respondent. Reported 
below: 48 S. W. (2d) 564.

No. 873. Miss ouri -Kansa s -Texas  R. Co. v. Tschre p- 
pe l . April 25, 1932. Petition for writ of certiorari to 
the Supreme Court of Kansas denied. Messrs. Joseph M. 
Bryson, C. S. Burg, W. W. Brown, and Douglas Hudson
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foj petitioner. Mr. John A. Hall for respondent. Re-
ported below: 134 Kan. 251; 5 P. (2d) 845.

No. 837. Godfrey  v . Godfrey , Execut or . See same 
case, ante, p. 529.

No. 883. United  State s  ex  rel  Moran  v . Hill , War -
den . May 2, 1932. Petition for writ of certiorari to the 
Circuit Court of Appeals for the Seventh Circuit, and 
the motion for leave to proceed further in forma pauperis, 
denied. Mr. Eugene McCaffrey for petitioner. No ap-
pearance for respondent. Reported below: 56 F. (2d) 
146.

No. 835. Capit al  National  Bank  v . Board  of  Super -
visors  of  Hinds  Count y ; and

No. 836. Same  v . City  of  Jackson . Petition for writs 
of certiorari to the Supreme Court of Mississippi. May 
2,1932. The petitions for writs of certiorari in these cases 
are severally denied, upon the ground that the judgments 
sought here to be reviewed are joint and the records fail 
to disclose summons and severance. Hartford Accident 
& Indemnity Co. v. Bunn, 285 U. S. 169; § 237 (b), 
Judicial Code, as amended by the Act of February 13, 
1925 (43 Stat. 936, 937). Mr. R. H. Thompson for peti-
tioner. Messrs. Wm. H. Watkins and’P. H. Eager, Jr., 
for respondents. Reported below: 162 Miss. 658; 139 
So. 165, 163.

No. 798. Burnstei n  et  al . v . Unite d  States . May 2, 
1932. Petition for writ of certiorari to the Circuit Court 
of Appeals for the Ninth Circuit denied. Mr. Otto Chris-
tensen for petitioners. Solicitor General Thacher, Assist-
ant Attorney General Youngquist, and Messrs. Martin A. 
Morrison, Paul D. Miller, and W. Marvin Smith for the 
United States. Reported below: 55 F. (2d) 599.
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No. 813. J. Chr . G. Hupf el  Co ., Inc . v . Ander son , 
Collector . May 2, 1932. Petition for writ of certiorari 
to the Circuit Court of Appeals for the Second Circuit 
denied. Mr. L. L. Hamby for petitioner. Solicitor Gen-
eral Thacker, Assistant Attorney General Youngquist, and 
Messrs. Whitney North Seymour, Sewall Key, and John 
G. Remey for respondent. Reported below: 55 F. (2d) 
1080.

No. 838. Chicago  & Northw est ern  Ry . Co . v . State  
Board  of  Equalization  & Asse ssm ent . May 2, 1932. 
Petition for writ of certiorari to the Supreme Court of 
Nebraska denied. Messrs. Wymer Dressier and Samuel 
H. Cady for petitioner. Messrs. C. A. Sorensen and Hugh 
LaMaster for respondent. Reported below: 121 Neb. 592; 
237 N. W. 657; 238 N. W. 520.

No. 839. Milyo nico  et  al . v . Unite d  States . May 2, 
1932. Petition for writ of certiorari to the Circuit Court 
of Appeals for the Seventh Circuit denied. Mr. Harold J. 
Bandy for petitioners. Solicitor General Thacher, As- 
sistant Attorney General Youngquist, and Messrs. Paul 
D. Miller, A. E. Gottschall, John J. Byrne, and W. Marvin 
Smith for the United States. Reported below: 53 F. (2d) 
937.

No. 842. Securi ty  National  Bank  v . Young , County  
Treas urer , et  al . May 2, 1932. Petition for writ of 
certiorari to the Circuit Court of Appeals for the Eighth 
Circuit denied. Mr. Perry F. Loucks for petitioner. Mr. 
Ray F. Drewry for respondents. Reported below: 55 F. 
(2d) 616.

No. 846. Johnson  et  al . v . Burnet , Commi ssione r  
of  Internal  Revenue . May 2, 1932. Petition for writ
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of certiorari to the Circuit Court of Appeals for the Fifth 
Circuit denied. Mr. Harry C. Weeks for petitioners. 
Solicitor General Thacher, Assistant Attorney General 
Youngquist, and Messrs. Whitney North Seymour, Sewall 
Key, Wm. Cutler Thompson, and Wm. F. Riley, Jr., for 
respondent. Reported below: 56 F. (2d) 58.

No. 848. 169 Bales  Contai ning  Wool  v . Unite d  
State s . May 2, 1932. Petition for writ of certiorari to 
the Circuit Court of Appeals for the Second Circuit de-
nied. Messrs. Carl E. Whitney and Francis C. Lowthorp 
for petitioner. Solicitor General Thacher, Assistant At-
torney General St. Lewis, and Messrs. Whitney North 
Seymour, Clinton M. Hester, and Wilbur H. Friedman 
for the United States. Reported below: 56 F. (2d) 736.

No. 850. Chicago , Rock  Island  & Pacif ic  Ry . Co. v. 
Squire , Admini strator . May 2, 1932. Petition for 
writ of certiorari to the Supreme Court of Oklahoma de-
nied. Messrs. John Barry, M. L. Bell, W. F. Dickinson, 
Thomas P. Littlepage, and W. R. Bleakmore for peti-
tioner. Messrs. R. R. Bell, W. A. Ledbetter, and H. L. 
Stuart for respondent. Reported below: 155 Okla. 53.

No. 852. St . Louis -San  Franc isc o  Ry . Co. et  al . v . 
Fine . May 2, 1932. Petition for writ of certiorari to 
the Supreme Court of Arkansas denied. Messrs. Ed-
ward T. Miller, Harry P. Warner, and Cedi R. Warner 
for petitioners. Mr. David S. Partain for respondent. 
Reported below: 184 Ark. 940; 44 S. W. (2d) 340.

No. 868. Albe rt  Pick -Barth  Co., Inc . v . Mitc hell  
Woodbury  Co., Inc ., et  al . May 2, 1932. Petition for 
writ of certiorari to the Circuit Court of Appeals for the
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First Circuit denied. Messrs. Edward F. McClennen and 
Jacob J. Kaplan for petitioner. Messrs. Edward 0. Proc-
tor and Mark M. Horblit for respondents. Reported be-
low: 57 F. (2d) 96.

No. 891. Capone  v . United  States . May 2, 1932. 
Petition for writ of certiorari to the Circuit Court of Ap-
peals for the Seventh Circuit denied. Messrs. Michael 
J. Ahern, Albert Fink, and Frank K. Nebeker for peti-
tioner. Solicitor General Thacher, Assistant Attorney 
General Youngquist, and Messrs. Sewall Key, John H. 
McEvers, Paul D. Miller, and W. Marvin Smith for the 
United States. Reported below: 56 F. (2d) 927.

No. 726. National  Surety  Co . et  al . v. Cori ell  et  al . 
May 16, 1932. Petition for writ of certiorari to the Cir-
cuit Court of Appeals for the Second Circuit denied. 
Messrs. Charles H. Tuttle, Saul S. Myers, Selden Bacon, 
and Gregory Hankin for petitioners. Mr. Charles B. Mc-
Innis for respondents. Reported below: 54 F. (2d) 255.

No. 766. Erie  R. Co . v . United  States . May 16, 1932. 
Petition for writ of certiorari to the Court of Claims de-
nied. Mr. M. B. Pierce for petitioner. Solicitor General 
Thacher, Assistant Attorney General Pugg, and Messrs. 
Whitney North Seymour, Joseph H. Sheppard, and Brad-
ley B. Gilman for the United States. Reported below: 
73 Ct. Cis. 307; 54 F. (2d) 173.

No. 843. Consolidated  Book  Publis hers , Inc . v . 
Federal  Trade  Commis si on . May 16, 1932. Petition 
for writ of certiorari to the Circuit Court of Appeals for 
the Seventh Circuit denied. Mr. Edw. W. Everett for
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petitioner. Solicitor General Thacher, Assistant to the 
Attorney General O’Brian, and Messrs. Whitney North 
Seymour, Charles H. Weston, Wm. H. Riley, Jr., Robert 
E. Healy, and Martin A. Morrison for respondent. Re-
ported below: 53 F. (2d) 942.

No. 845. Roxana  Petroleum  Corp . v . Bollinger  et  al . 
May 16, 1932. Petition for writ of certiorari to the Cir-
cuit Court of Appeals for the Seventh Circuit denied. 
Messrs. Truman P. Young, Guy A. Thompson, and 5. A. 
Mitchell for petitioner. Messrs. Oscar E. Carlstrom and 
Montgomery Winning for respondents. Reported below: 
54 F. (2d) 296. 

No. 847. Rowe  et  al . v . United  States . May 16,1932. 
Petition for writ of certiorari to the Circuit Court of 
Appeals for the Second Circuit denied. Mr. Joseph A. 
Cantrel for petitioners. Solicitor General Thacher, and 
Messrs. Paul D. Miller, Harry S. Ridgely, and W. Marvin 
Smith for the United States. Reported below: 56 F. 
(2d) 747.

No. 851. Cooper , Trust ee , v . Taylo r . May 16, 1932. 
Petition for writ of certiorari to the Circuit Court of 
Appeals for the Fifth Circuit denied. Mr. Herbert S. 
Phillips for petitioner. Mr. N. B. K. Pettingill for re-
spondent. Reported below: 54 F. (2d) 1055.

No. 853. Kolis  v . Mosden . May 16, 1932. Petition 
for writ of certiorari to the Circuit Court of Appeals for 
the Sixth Circuit denied. Mr. Robert F. Cogswell for 
petitioner. No appearance for respondent.

No. 854. Childs , Truste e in  Bankrupt cy , v . Em-
pire  Trust  Co . May 16, 1932. Petition for writ of



OCTOBER TERM, 1931. 555

286 U.S. Decisions Denying Certiorari.

certiorari to the Circuit Court of Appeals for the Second 
Circuit denied. Mr. Moses Cohen for petitioner. Messrs. 
Stuart McNamara and Leonard B. Smith for respondent. 
Reported below: 54 F. (2d) 981.

No. 855. Stimps on  v . Commis sio ner  of  Internal  
Revenue . May 16, 1932. Petition for writ of certiorari 
to the Circuit Court of Appeals for the Eighth Circuit 
denied. Messrs. George H. Moore and William M. Fitch 
for petitioner. Solicitor General Thacher, Assistant At-
torney General Youngquist, and Messrs. Whitney North 
Seymour, Sewall Key, Norman D. Keller, and Wm. H. 
Riley, Jr., for respondent. Reported below: 55 F. (2d) 
815.

No. 858. John  C. Winsto n  Co . v . Trimble  et  al . 
May 16,1932. Petition for writ of certiorari to the Circuit 
Court of Appeals for the Fifth Circuit denied. Messrs. 
Marcellus Green, Wm. H. Watkins, and Gamer W. Green 
for petitioner. Mr. L. T. Kennedy for respondents. Re-
ported below: 56 F. (2d) 150.

No. 860. Great  Northern  Ry . Co . v . Shellen barger . 
May 16, 1932. Petition for writ of certiorari to the Cir-
cuit Court of Appeals for the Ninth Circuit denied. 
Messrs. Charles A. Hart, Charles H. Carey, and Charles 
E. McCulloch for petitioner. Mr. Dan J. Malarkey for 
respondent. Reported below:. 54 F. (2d) 606.

No. 861. Atascosa  County  State  Bank  v . Copp ard , 
Trust ee , et  al . May 16, 1932. Petition for writ of cer-
tiorari to the Circuit Court of Appeals for the Fifth Cir-
cuit denied. Mr. Victor Keller for petitioner. Mr. Sylvan 
Lang for respondents. Reported below: 56 F. (2d) 1023.
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No. 878. Corne ll  Steam boat  Co . v . Shamrock  Tow -
ing  Co.; and

No. 879. Same  v . James  A. Meenan , Inc . May 16, 
1932. Petition for writs of certiorari to the Circuit Court 
of Appeals for the Second Circuit denied. Mr. Robert 
S. Erskine for petitioner. Mr. Edward Ash for Shamrock 
Towing Co. Mr. John W. Griffin for James A. Meenan, 
Inc. Reported below: 56 F. (2d) 740.

No. 818. Kerr  Glass  Mfg . Corp . v . Super ior  Court  
of  Washi ngto n , King  County , et  al . See same case, 
ante, p. 532.

No. 952. Nachman  v . United  States . May 23, 1932. 
Petition for writ of certiorari to the Circuit Court of 
Appeals for the Second Circuit, and motion for leave to 
proceed further in Jorma pauperis, denied. Mr. Jacob 
Nachman, pro se. No appearance for the United States. 
Reported below: 57 F. (2d) 74.

No. 676. Hart  Glass  Mfg . Co . v . Unit ed  States . 
May 23,1932. Petition for writ of certiorari to the Court 
of Claims denied. Messrs. Charles D. Hamel, John En- 
rietto, Frank C. Olive, and Alan E. Gray for petitioner. 
Solicitor General Thacher, Assistant Attorney General 
Ruffff, and Messrs. Whitney North Seymour, Ralph C. 
Williamson, Bradley B. Gilman, and Wilbur H. Friedman, 
for the United States. Reported below: 73 Ct. Cis. 32; 
48 F. (2d) 435. 

No. 776. Burnet , Commissi oner  of  Internal  Reve -
nue , v. Brown ; and

No. 797. Brown  v . Burnet , Commis sio ner  of  Inter -
nal  Revenue . May 23, 1932. Petitions for writs of
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certiorari to the Circuit Court of Appeals for the First 
Circuit denied. Solicitor General Thacher, Assistant At-
torney General Youngquist, Miss Helen R. Carloss, and 
Messrs. Whitney North Seymour and Sewall Key for 
Burnet. Mr. James Craig Peacock for Brown. Reported 
below: 54 F. (2d) 563.

No. 817. Kentucky  & Indiana  Termi nal  R. Co . v . 
Commis sio ner  of  Internal  Revenue . May 23, 1932. 
Petition for writ of certiorari to the Circuit Court of 
Appeals for the Sixth Circuit denied. Messrs. Edward 
P. Humphrey and Robert N. Miller for petitioner. Solici-
tor General Thacher, Assistant Attorney General Young-
quist, and Messrs. Whitney North Seymour, Sewall Key, 
Morton K. Rothschild, and Erwin N. Griswold for re-
spondent. Reported below: 54 F. (2d) 738.

No. 859. Florida  ex  rel . Davis  et  al . v . Atlant ic  
Coast  Line  R. Co . May 23, 1932. Petition for writ of 
certiorari to the Supreme Court of Florida denied. Messrs. 
Theodore T. Turnbull and Cary D. Landis for peti-
tioners. Messrs. F. B. Grier, Wm. E. Kay, Thomas B. 
Adams, J. L. Doggett, and Carl H. Davis for respondent. 
Reported below: 103 Fla. 1204; 140 So. 817, 824.

No. 870. Morse  v . Lew is , Administr atrix . May 23, 
1932. Petition for writ of certiorari to the Circuit Court 
of Appeals for the Fourth Circuit denied. Mr. Henry 
Simms for petitioner. Messrs. George E. Price and Rob-
ert S. Spilman for respondent. Reported below: 54 F. 
(2d) 1027.
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No. 875. Dryice  Corporation  of  America  et  al . v . 
Louis iana  Dry  Ice  Corp , et  al .; and

No. 876. Same  v . Belt . May 23, 1932. Petition for 
writs of certiorari to the Circuit Court of Appeals for the 
Fifth Circuit denied. Mr. George F. Thompson for pe-
titioners. Mr. Robert A. Hunter for Louisiana Dry Ice 
Corp, et al. Mr. Joseph S. Belt, pro se. Reported below: 
54 F. (2d) 882. 

No. 882. Putnam  v . Chris tie , Admini st ratrix . May 
23, 1932. Petition for writ of certiorari to the Circuit 
Court of Appeals for the Second Circuit denied. Messrs. 
Oscar R. Houston, George S. Brengle, and Leonard J. 
Matteson for petitioner. Mr. Russell T. Mount for re-
spondent. Reported below: 55 F. (2d) 73.

No. 886. E. C. Warner  Co . v . W. B. Fosha y  Co . et  al . 
May 23,1932 Petition for writ of certiorari to the Circuit 
Court of Appeals for the Eighth Circuit denied. Messrs. 
John C. Benson and J. B. Faegre for petitioner. Mr. F. H. 
Stinchfield for respondents. Reported below: 57 F. (2d) 
656.

No. 887. Lighting  Fixture  Supp ly , Inc . v . Fidel ity  
Union  Fire  Ins . Co . May 23, 1932. Petition for writ of 
certiorari to the Circuit Court of Appeals for the Fifth 
Circuit denied. Mr. St. Clair Adams for petitioner. No 
appearance for respondent. Reported below: 55 F. (2d) 
110.

No. 893. Bosto n  Iron  & Metal  Co . et  al . v . United  
Stat es . May 23, 1932. Petition for writ of certiorari to 
the Circuit Court of Appeals for the Fourth Circuit denied. 
Mr. Sylvan Hayes Lauchheimer for petitioners. Solici-
tor General Thacher, Assistant Attorney General St. 
Lewis, and Messrs. Whitney North Seymour, J. Frank 
Staley, and Wilbur H. Friedman for the United States. 
Reported below: 55 F. (2d) 126.
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No. 894. Mandel -Witte  Co ., Inc ., et  al . v . Brooks . 
May 23, 1932. Petition for writ of certiorari to the Cir-
cuit Court of Appeals for the Second Circuit denied. Mr. 
Nathan Ballin for petitioners. Mr. Addison S. Pratt for 
respondent. Reported below: 54 F. (2d) 992.

No. 895. Dean , Trustee , et  al . v . Jones  Store  Co . 
May 23, 1932. Petition for writ of certiorari to the Cir-
cuit Court of Appeals for the Eighth Circuit denied. Mr. 
Samuel W. Sawyer for petitioners. Messrs. Arthur 
Miller, Maurice Winger, and Charles W. German for re-
spondent. Reported below: 56 F. (2d) 110.

No. 912. Motor  Tug  Haakon sen  No . 2 v. New  York  
Trap  Rock  Corp , et  al . May 23, 1932. Petition for 
writ of certiorari to the Circuit Court of Appeals for the 
Second Circuit denied. Mr. George V. A. McCloskey for 
petitioner. Messrs. Frederick W. Park and Edward Ash 
for respondents. Reported below: 57 F. (2d) 1082.

No. 949. Finn  et  al . v . Railr oad  Comm iss ion  of  Cal -
ifor nia . Petition for writ of certiorari to the Supreme 
Court of California. May 31, 1932. The petition for 
writ of certiorari in this case is denied, because not filed 
within the time provided by law. The authority given 
to the Justices of this Court to extend the period for ap-
plying for a writ of certiorari not exceeding 60 days (§ 8 
(a), Act of February 13, 1925, 43 Stat. 936, 940) is to be 
exercised upon application duly made to a Justice prior to 
the expiration of the statutory period, and where an 
extension has been granted, as provided, a further exten-
sion may be had only upon application duly made before 
the expiration of the extended period. Mr. T. C. West 
for petitioners. Mr. Arthur T. George for respondent.
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No. 980. Cres swe ll  ex  rel . Di Pier ro  v . Tilli nghast , 
U. S. Commis sioner  of  Immig ration . Petition for writ 
of certiorari to the Circuit Court of Appeals for the First 
Circuit. May 31, 1932. The petition for writ of cer-
tiorari in this case is denied, because not filed within the 
time provided by law. The authority given to the Justices 
of this Court to extend the period for applying for a writ 
of certiorari not exceeding 60 days (§ 8 (a), Act of Febru-
ary 13, 1925, 43 Stat. 936, 940) is to be exercised upon 
application duly made to a Justice prior to the expiration 
of the statutory period, and where an extension has been 
granted, as provided, a further extension may be .had only 
upon application duly made before the expiration of 
the extended period. Messrs. Wm. H. Lewis and Mat-
thew L. McGrath for petitioner. No appearance for re-
spondent. Reported below: 54 F. (2d) 459.

No. 862. Hecht  v . Unite d  States . May 31, 1932. 
Petition for writ of certiorari to the Court of Claims de-
nied. Messrs. Herbert C. Smyth and Frederic C. Scofield 
for petitioner. Solicitor General Thacher, Assistant At-
torney General Rugg, and Messrs. Whitney North Sey-
mour, Ralph C. Williamson, Bradley B. Gilman, and 
Wm. H. Riley, Jr., for the United States. Reported 
below: 73 Ct. Cis. 579; 54 F. (2d) 968.

No. 871. Coloni al  Trust  Co ., Execut or , v . Unite d  
State s . May 31, 1932. Petition for writ of certiorari 
to the Court of Claims denied. Mr. C. C. Cochran, Jr-, 
for petitioner. Solicitor General Thacher, Assistant At-
torney General Rugg, and Messrs. Whitney North Sey-
mour and H. Brian Holland for the United States. Re-
ported below: 73 Ct. Cis. 549; 55 F. (2d) 512.
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No. 896. Arkenburg h v . Bank  of  Vass . May 31, 
1932. Petition for writ of certiorari to the Circuit Court 
of Appeals for the Fourth Circuit denied. Mr. Donald 
Meyer Newman for petitioner. No appearance for re-
spondent. Reported below: 55 F. (2d) 130.

No. 898. City  National  Bank  v . Commis sio ner  of  
Inter nal  Reve nue . May 31, 1932. Petition for writ 
of certiorari to the Circuit Court of Appeals for the Fifth 
Circuit denied. Mr. John B. King for petitioner. Solici-
tor General Thacher, Assistant Attorney General Young- 
quist, and Messrs. Whitney North Seymour, Sewall Key, 
J. P. Jackson, and W. Marvin Smith for respondent. Re-
ported below: 55 F. (2d) 1073.

No. 899. Grandin , Admini strator , v . Heiner , Col -
lector  of  Internal  Revenue . May 31, 1932. Peti-
tion for writ of certiorari to the Circuit Court of Appeals 
for the Third Circuit denied. Mr. Maynard Teall for 
petitioner. Solicitor General Thacher, Assistant Attor-
ney General Youngquist, and Messrs. Whitney North 
Seymour, Sewall Key, J. Louis Monarch, and Erwin N. 
Griswold for respondent. Reported below: 56 F. (2d) 
1082; 44 id. 141.

No. 901. Van  Camp  Sea  Food  Co ., Inc . v . Cohn -Hop -
kins  et  al . May 31, 1932. Petition for writ of cer-
tiorari to the Circuit Court of Appeals for the Ninth Cir-
cuit denied. Mr. Albert J. Fihe for petitioner. Mr. 
William S. Graham for respondents. Reported below: 
56 F. (2d) 797.

No. 904. Gwin  v . Jung  et  al . May 31, 1932. Peti-
tion for writ of certiorari to the Supreme Court of Louisi- 

144844°—32------ 36
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ana denied. Mr. Purnell M. Milner for petitioner. Mr. 
Peter Jung, Sr., for respondents. Reported below: 174 
La. Ill; 139 So. 774.

No. 905. St . Louis -San  Franci sco  Ry . Co . v . Martin . 
May 31, 1932. Petition for writ of certiorari to the Su-
preme Court of Missouri denied. Messrs. Edward T. Mil-
ler and Alexander P. Stewart for petitioner. Mr. W. H. 
Douglass for respondent. Reported below: 329 Mo. —; 
46 S. W. (2d) 149.

No. 906. Texas  Steel  Co . v . Railr oad  Comm iss ion  of  
Texas  et  al . May 31, 1932. Petition for writ of cer-
tiorari to the Court of Civil Appeals, Third Supreme 
Judicial District, of Texas, denied. Mr. George W. Arm-
strong for petitioner. Messrs. Fred L. Wallace and Wm. 
E. Allen for respondents. Reported below: 43 S. W. (2d) 
137. See also, 27 S. W. (2d) 861.

No. 909. Angelü s Buildi ng  & Invest ment  Co . v . 
Comm is si oner  of  Internal  Reve nue . May 31, 1932. 
Petition for writ of certiorari to the Circuit Court of Ap-
peals for the Ninth Circuit denied. Messrs. George 
Bouchard and Joseph D. Brady for petitioner. Solicitor 
General Thacher, Assistant Attorney General Youngquist, 
and Messrs. Whitney North Seymour, Sewall Key, A. H. 
Conner, and Wm. H. Riley, Jr., for respondent. Reported 
below: 57 F. (2d) 130.

No. 910. South  Norfolk  et  al . v . Maryland  Casu -
alty  Co. May 31, 1932. Petition for writ of certiorari 
to the Circuit Court of Appeals for the Fourth Circuit 
denied. Messrs. E. A. Bilisoly, Tazewell Taylor, Jr., and
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James G. Martin for petitioners. Messrs. Braden Vande-
venter and J. W. Eggleston for respondent. Reported be-
low: 54 F. (2d) 1032; 56 id. 822.

No. 914. Stevens , Receive r , v . Comp añí a  Petro lera  
Capuc hinas  et  al . May 31, 1932. Petition for writ of 
certiorari to the Circuit Court of Appeals for the Second 
Circuit denied. Messrs. Francis L. Kohlman, Martin Con- 
boy, and Saul J. Lance for petitioner. Mr. Wm. M. Chad- 
bourne for respondents. Reported below: 55 F. (2d) 905.

No. 915. Lee , Executrix , v . Burnet , Commis sioner  
of  Internal  Reve nue . May 31, 1932. Petition for writ 
of certiorari to the Court of Appeals of the District of 
Columbia denied. Mr. John E. Laskey for petitioner. 
Solicitor General Thacher, Assistant Attorney General 
Youngquist, and Messrs. Whitney North Seymour, Sew- 
all Key, Hayner N. Larson, and Wilbur H. Friedman for 
respondent. Reported below: 57 F. (2d) 399.

No. 917. Illi nois  Termin al  Co . v . United  States . 
May 31, 1932. Petition for writ of certiorari to the Court 
of Claims denied. Messrs. Adrian C. Humphreys and 
Newton K. Fox for petitioner. Solicitor General Thacher, 
Assistant Attorney General Rugg, and Messrs. Whitney 
North Seymour, Joseph H. Sheppard, Bradley B. Gilman, 
and W. Marvin Smith for the. United States. Reported 
below: 73 Ct. Cis. 263; 53 F. (2d) 904.

No. 918. Schuette  v . Ande rs on , Coll ecto r  of  In -
ternal  Reve nue . May 31, 1932. Petition for writ of 
certiorari to the Circuit Court of Appeals for the Second 
Circuit denied. Mr. Gerald Donovan for petitioner.
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Solicitor General Thacher, Assistant Attorney General 
Youngquist, and Messrs. Whitney North Seymour, Sewall 
Key, and F. Edward Mitchell for respondent. Reported 
below: 55 F. (2d) 902.

No. 919. Chesa peak e & Ohio  Ry . Co . v . Thomas . 
May 31, 1932. Petition for writ of certiorari to the Su-
preme Court of Appeals of West Virginia denied. Mr. 
C. W. Strickling for petitioner. Mr. A. A. Lilly for re-
spondent. Reported below: 111 W. Va. 389; 162 S. E. 
169.

No. 925. Unite d States  v . Flensburger  Dampf er -
comp agni e . May 31, 1932. Petition for writ of certio-
rari to the Court of Claims denied. Solicitor General 
Thacher for the United States. Messrs. Maxwell C. 
Katz, Otto C. Sommerich, and Edwin M. Borchard for 
respondent. Reported below: 73 Ct. Cis. 646.

No. 927. Erlang er  Tremont  Theatre  Corp . v . Ells -
more . May 31, 1932. Petition for writ of certiorari to 
the Circuit Court of Appeals for the First Circuit denied. 
Mr. Romney Spring for petitioner. Mr. George R. Far- 
num for respondent. 'Reported below: 56 F. (2d) 809.

No. 931. Davis  v . United  States . May 31, 1932. 
Petition for writ of certiorari to the Circuit Court of Ap-
peals for the Fifth Circuit denied. Mr. Wm. J. Berne for 
petitioner.' Solicitor General Thacher, and Messrs. John 
S. Pratt, Paul D. Miller, and Wm. H. Riley, Jr., for the 
United States. Reported below: 55 F. (2d) 550.

No. 933. Easterda y  et  al . v . United  States . May 31, 
1932. Petition for writ of certiorari to the Circuit Court
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of Appeals for the Second Circuit denied. Mr. W. W. 
Easterday for petitioners. Solicitor General Thacher, 
and Messrs. Paul D. Miller and Wm. H. Riley, Jr., for the 
United States. Reported below: 57 F. (2d) 165.

No. 942. Fergu son , Collector  of  Internal  Revenue  
v. Nelson . May 31, 1932. Petition for writ of certiorari 
to the Circuit Court of Appeals for the Third Circuit de-
nied. Solicitor General Thacher for petitioner. Mr. Wil-
liam P. Chapman, Jr., for respondent. Reported below: 
56 F. (2d) 121.

No. 943. Lawre nce  v . Unite d  States . May 31, 1932. 
Petition for writ of certiorari to the Circuit Court of Ap-
peals for the Seventh Circuit denied. Messrs. Edwin W. 
Sims, Franklin J. Stransky, and Cassius Poust for peti-
tioner. Solicitor General Thacher, and Messrs. Paul D. 
Miller, Erwin N. Griswold, and Hugh A. Fisher for the 
United States. Reported below: 56 F. (2d) 555.

No. 944. Greater  City  Surety  & Indemnit y  Corp , 
et  al . v. United  States . May 31, 1932. Petition for 
writ of certiorari to the Circuit Court of Appeals for the 
Second Circuit denied. Mr. Louis B. Boudin for peti-
tioners. Solicitor General Thacher, Assistant Attorney 
General Youngquist, and Messrs. Paul D. Miller, John 
J. Byrne, and W. Marvin Smith for the United States. 
Reported below: 57 F. (2d) 684.

No. 951. Fournier  v . United  States . May 31, 1932. 
Petition for writ of certiorari to the Circuit Court of Ap-
peals for the Seventh Circuit denied. Mr. A. Warner 
Parker for petitioner. Solicitor General Thacher, and
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Messrs. Paul D. Miller and W. Marvin Smith for the 
United States. Reported below: 58 F. (2d) 3.

No. 958. Erie  R. Co . v . Booth . May 31, 1932. Peti-
tion for writ of certiorari to the Supreme Court of New 
York denied. Mr. Welles V. Moot for petitioner. Mr. 
Hamilton Ward for respondent. Reported below: 234 
App. Div. 728; 251 N. Y. S. 997.

No. 961. Comeri ato  et  al . v. United  States . May 31, 
1932. Petition for writ of certiorari to the Circuit Court 
of Appeals for the Fourth Circuit denied. Mr. J. Ray-
mond Gordon for petitioners. No appearance for the 
United States. Reported below: 58 F. (2d) 557.

No. 968. Bieme r  v . United  States . May 31, 1932. 
Petition for writ of certiorari to the Circuit Court of Ap-
peals for the Seventh Circuit denied. Mr. Frederick W. 
Greene for petitioner. No appearance for the United 
States. Reported below: 54 F. (2d) 1045.

No. 969. Standard  Acci dent  Ins . Co ., Inc . v . Mes se r - 
vey . May 31, 1932. Petition for writ of certiorari to the 
Circuit Court of Appeals for the Second Circuit denied. 
Mr. Thomas R. Wheeler for petitioner. Mr. Wm. B. 
Mahoney for respondent. Reported below: 58 F. (2d) 
186.

No. 970. Pellegrino  v . Aderho ld , Warden . May 31, 
1932. Petition for writ of certiorari to the Circuit Court 
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of Appeals for the Fifth Circuit denied. Mr. A. K. Shipe 
for petitioner. No appearance for respondent. Reported 
below: 55 F. (2d) 1074.

No. 974. Heller  v . United  Stat es . May 31, 1932. 
Petition for writ of certiorari to the Circuit Court of Ap-
peals for the Seventh Circuit denied. Mr. Giles F. Clark 
for petitioner. No appearance for the United States. 
Reported below: 57 F. (2d) 627.

No. 975. Roxburghs  v . Burnet , Commi ssione r  of  
Internal  Revenue . May 31, 1932. Petition for writ of 
certiorari to the Court of Appeals of the District of Co-
lumbia denied. Messrs. George M. Morris and Frederick 
L. Pearce for petitioner. Solicitor General Thacher, As-
sistant Attorney General Youngquist, and Messrs. Whit-
ney North Seymour, Sewall Key, and John MacC. Hud-
son for respondent. Reported below: 58 F. (2d) 693.

CASES DISPOSED OF WITHOUT CONSIDERA-
TION BY THE COURT, FROM APRIL 12, 1932, 
TO AND INCLUDING MAY 31, 1932

No. 649. Adams  Grease  Gun  Corp . v . Bass ick  Mfg . 
Co. On writ of certiorari to the Circuit Court of Appeals 
for the Second Circuit. April 18, 1932. Dismissed with 
costs and mandate granted on motion of Mr. Henry T. 
Hornidge for petitioner. Reported below: 52 F. (2d) 
36; 54 id. 285.

No. 892. Unit ed  Stat es  v . Sowell . Appeal from the 
District Court of the United States for the Northern
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District of Texas. April 25, 1932. Appeal dismissed and 
mandate granted on motion of Solicitor General Thacher 
for the United States.

No. 857. Beckle y  Water  Co . v . Public  Servic e  Com -
mis sio n  of  West  Virgini a  et  al . Appeal from the 
Supreme Court of Appeals of West Virginia. May 31, 
1932. Dismissed pursuant to Rule 12.



AMENDMENTS OF RULES

By order of May 31, 1932, parts of the Rules of the 
Court were amended to read as set forth in the order, 
effective September 1, 1932. The parts so amended are: 
Rule 5, par. 5; Rule 7, par. 3; Rule 10, pars. 1 and 2; 
Rule 12; Rule 13, pars. 2 and 9; Rule 38, pars. 2, 3 (a), 
and 4; Rule 41, pars. 4 and 5; and Rule 46, par. 2. The 
complete rules, including all amendments, will be found 
in this volume, pp. 575 et seq.
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AMENDMENTS OF EQUITY RULES.*

Order , May  31, 1932.

Paragraph (b) of rule 75 of the rules of practice in 
equity heretofore promulgated by this Court (226 U. S., 
Appendix) is amended to read as follows:

“(b) The evidence to be included in the record, except 
expert testimony, shall not be set forth in full, but shall 
be stated in simple and condensed form, all parts not es-
sential to the decision of the questions presented by the 
appeal being omitted and the testimony of witnesses being 
stated only in narrative form, save that if either party 
desires it, and the court or judge so directs, any part of 
the testimony shall be reproduced in the exact words of 
the witness. The duty of so condensing and stating the 
evidence shall rest primarily on the appellant, who shall 
prepare his statement thereof and lodge the same in the 
clerk’s office for the examination of the other parties at 
or before the time of filing his praecipe under paragraph 
(a) of this rule. He shall also notify the other parties 
or their solicitors of such lodgment and shall name a time 
and place when he will ask the court or judge to approve 
the statement, the time so named to be at least ten days 
after such notice. At the expiration of the time named 
or such further time as the court or judge may allow, the 
statement, together with any objections made or amend-
ments proposed by any party, shall be presented to the 
court or the judge, and if the statement be true, complete 
and properly prepared, it shall be approved by the court 
or judge, and if it be not true, complete, or properly pre-

*The Equity Rules now in force were promulgated November 4, 
1912, effective February 13, 1913. See 226 U. S. 629.

For other amendments, see 268 U. S. 709 ; 281 U. S. 773.
570
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pared, it shall be made so under the direction of the court 
or judge and shall then be approved. When approved, 
it shall be filed in the clerk’s office and become a part of 
the record for the purposes of the appeal.”

Order , May  31, 1932.

The rules of practice in equity heretofore promulgated 
by this Court (226 U. S., Appendix) are amended by in-
cluding therein a new rule numbered 61^ and reading as 
follows:

“ In all references to a master, either compulsorily by 
the court in cases where it has the power to make com-
pulsory reference, or by consent of parties where consent 
is necessary, whether the reference be of all issues of law 
and fact, or only particular issues either of law or fact or 
both, the report of the master shall be treated as pre-
sumptively correct, but shall be subject to review by the 
court, and the court may adopt the same, or may modify 
or reject the same in whole or in part when the court in 
the exercise of its judgment is fully satisfied that error 
has been committed: Provided, That when a case or any 
issue is referred by consent and the intention is plainly 
expressed in the consent order that the submission is to 
the master as an arbitrator, the court may review the 
same only in accordance with the principles governing a 
review of an award and decision by an arbitrator.”



AMENDMENT OF ADMIRALTY RULES.*

Order , May  31, 1932.

The rules of practice in admiralty heretofore promul-
gated by this Court (254 U. S., Appendix) are amended 
by including therein a new rule numbered 431/Z> and 
reading as follows:

“ In all references to commissioners or assessors, by con-
sent or otherwise, whether the reference be of all issues 
of law and fact, or only particular issues either of law or 
fact or both, the report of the commissioners or assessors 
shall be treated as presumptively correct, but shall be sub-
ject to review by the court, and the court may adopt the 
same, or may modify or reject the same in whole or in 
part when the court in the exercise of its judgment is 
fully satisfied that error has been committed: Provided, 
That when a case or any issue is referred by consent and 
the intention is plainly expressed in the consent order that 
the submission is to the commissioners or assessors as 
arbitrators, the court may review the same only in accord-
ance with the principles governing a review of an award 
and decision by an arbitrator.”

* The Admiralty Rules now in force were promulgated December 6, 
1920, effective March 7, 1921. See 254 U. S., appendix.

For another amendment, see 281 U. S. 773.
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AMENDMENT OF BANKRUPTCY RULES.*

Order , May  31, 1932.

The General Orders in Bankruptcy heretofore promul-
gated by this Court are amended by including therein a 
new order, numbered XLVII, and reading as follows:

“ The reports of referees in all cases and proceedings in 
bankruptcy shall be deemed presumptively correct, but 
shall be subject to review by the court, and the court may 
adopt the same, or may modify or reject the same in whole 
or in part when the court in the exercise of its judgment 
is fully satisfied that error has been committed: Provided, 
That when any matter is referred by consent of all parties 
in interest and the intention is plainly expressed in the 
consent order that the submission is to the referee as an 
arbitrator, the court may review the same only in accord-
ance with the principles governing a review of an award 
and decision by an arbitrator.”

* The General Orders were last printed in the reports in 210 U. S., 
appendix.

For other amendments, see 280 U. S. 617; 283 U. S. 870.
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preliminaries to........................ 2 2 594
qualifications for...................... 2 1 594

Advancement. See Motions to Advance.
Advanced cases,—subject to hearing with cases 

involving similar questions.............................. 20 7 612
Affirm. See Motions to affirm.
Appeal, 

assignments of errors required on.......... 9 .... 599
bond on....................................................... 36 1 & 2 620-621
by whom allowed........................................ 36 1 620
certiorari ancillary to, no oral argument 

on jurisdictional statement.............. 12 3 603
citation on...................................................  10 1 599
in equity—manner of perfecting............ 46 1 629
may be dismissed for failure to file state-

ment as to jurisdiction...................... 12 4 603
not allowed unless assignment of errors

accompanies petition.............................. 9 .... 599
petition for.................................................  46 2 630
statement of jurisdiction on.................... 12 1 602
substituted for writs of error—maimer

of applying for and perfecting............ 46 2 630
144844°—32----- 37 577
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Appeal—Continued. Rule Par. Page
supersedeas on...........................................  36 2 621
when not precluded by death of party.. 19 3 609

Appearance,
no appearance of appellant or peti-

tioner...............................................  21 .... 612
no appearance of appellee or re-

spondent.......................................... 22 .... 612
no appearance of either party....... 23 .... 613
of counsel, entered upon docketing

case..........................•........................ 11 3 602
Argument. See Oral Argument, Briefs.
Assignment of errors. (See also Statement of

Points.)
contents of...................... 599 • • • • g
must be included in rec-

ord on appeal.............. 10 2 600
required on appeal........ 9 .... 599
when not filed counsel

will not be heard.... 27 4 615
Attachment, shall issue for default in payment of

costs......................................................................... 13 8 606
Attorneys,

clerk shall not practice as attorney... 1 1 592
disbarment of.......................................... 2 5 594
law clerks to Justices not to practice

as......................................................... 3 .... 595
may use books in law library.............. 4 1 595
motion for admission of...................... 2 3 594
oath of..................................................... 2 4 594
preliminaries to admission of.............. 2 2 594
qualifications for admission of............ 2 1 594
secretaries to Justices not to practice

as......................................................... 3 .... 595
Attorney General, government cases may be ad-

vanced on motion of.......................................... 20 6 611
Attorneys General of States, to be served with 

process against states........................................ 6 2 596
Bills of Exception, 

charge to jury. 8 1 598
evidence.................................... 8 2 599

Bonds, 
supersedeas bonds, amount of...... 36 2 621
for costs..........................................................  36 1 620
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Books. See Law Library. Kule Par- Pase
Briefs,

clerk to deposit copies of in law library.. 4 2 595
for respondent on petition for certiorari

to Court of Claims, contents, number
of copies, etc............................................ 41 5 627

for respondent on petition for certiorari
to other courts, contents, number of
copies, etc.................................................. 38 3&3a 623-624

form of printing of, etc................................ 26 .... 614
in support of petition for certiorari to

Court of Claims, number of copies, 
when filed, etc.......................................... 41 5 627

in support of petition for certiorari to
other courts, contents, etc...................... 38 2 & 3 623

not received after argument and/or sub-
mission of causes—exception.................. 25 3 & 4 613-614

not to be filed unless accompanied by
proof of service........................................ 27 6 616

of appellant or petitioner, contents of,
number of copies........................................ 27 1&2 614

of appellee or respondent, contents, num-
ber of copies.............................................. 27 3 615

opposing motion to dismiss....................... 7 3 597
submission of causes on................................. 25 1 613

Call of docket (See also Appearance, Oral 
argument)......................................................... 20 1 611

Cases once adjudicated may be advanced.............. 20 5 611
Certificate of clerk or presiding judge of state

court, required as preliminary to admission of 
attorneys............................................................... 2 2 594

Certificate of counsel, must be attached to peti-
tion for rehearing..................................................33 .... 619

Certificate of Questions. See Certified questions.
Certificate, required in support of motion to 

docket and dismiss............................................ 11 1. 601
Certified questions,

from circuit courts of appeals and Court
of Appeals of District of Columbia. 37 1 622

contents of certificate.......................... 37 1 622
court may order entire record sent

up........................................................ 37 2 622
parties may request that entire record

be sent up.......................................... 37 2 622
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Certified questions—Continued. Rule Par. Page
from Court of Claims.............................. 40 .... 626

Certiorari as proceeding to obtain review, 
ancillary to appeal, no oral argument 

on jurisdictional statement.............. 12 3 603
judgments of state courts, circuit

courts of appeals, and Court of
Appeals of District of Columbia.. 38 1 622

before judgment.................................. 39 .... 625
brief in support of petition for........ 38 2 623
notice of filing of.............................. 38 3 623
petition for, contents of, service &c. 38 2 & 3 623
reasons for granting.......................... 38 5 624
record to accompany petition for.. 38 1&7 622,625
stay pending application for............ 38 6 625
when applied for within time.......... 38 2 623

judgments of Court of Claims..............41 1 626
judgments of Court of Customs and

Patent Appeals.................................... 42 .... 628
judgments of Supreme Court of Philip-

pine Islands.......................................... 42 .... 628
Certiorari,

form of order granting........................ 43 .... 628
rules relating to appeals may apply

to.........................................................  44 .... 628
to correct diminution of record.......... 17 .... 608
when not precluded by death of party. 19 3 609
writ of—when issued.......................... 43 .... 628

Certified record, to be transmitted to Supreme
Court, 

on appeal.................................................  10 2 600
on petition for certiorari........................ 38 1 622

Charge to jury—exceptions to, when included in
bill of exceptions................................................... 8 1 598

Circuit Courts of Appeals,
appeals from................................................ 46 1&2 629-630
certified questions from.............................. 37 1 622
certiorari to.................................................  38 1 622

Citation,
issued upon allowance of appeal.......... 10 1 599
on death of party—when........................ 19 3 609
service of—when...................................... 10 1 599
signed by judge or justice allowing ap-

peal......................................................... 36 1 620
when returnable........................................ 10 1 599



RULES OF THE COURT. 581

Clerk of Supreme Court, Buie Par. Page
fees of, based on folios in record.................. 13 9 606
not to permit removal of original papers

without order.............................................. 1 2 594
not to practice as attorney.......................... 1 1 592
office and residence of.................................. 1 1 592
shall deposit copies of printed records, etc.,

in law library.............................................. 4 2 595
shall print and record opinions.................... 29 1,2,3 616-617
shall print only parts of record designated

by parties to appeal.................................. 13 9 606
to omit duplications, etc., in printed

records.........................................................  13 9 606
to refuse to receive improperly printed

briefs, etc.....................................................  26 .... 614
to report cases where translations neces-

sary...............................................................  14 .... 607
to report failure to file statement as to

jurisdiction.................................................. 12 6 604
to report failure to make deposit for costs. 13 2 604
to distribute petitions for writs of certiorari

to the court for consideration—when, 
cases from state courts, circuit courts 
of appeals, or Court of Appeals of 
District of Columbia or Supreme Court, 
Philippine Islands....................................... 38 4 624

cases from Court of Claims.......................... 41 5 627
to distribute motions to dismiss—when... 7 3 597
to distribute statements as to jurisdiction

on appeal—when......................................... 12 3 603
to supervise printing of records...................  13 3 & 5 605

Clerks, Law Clerks to Justices not to practice
law............................................................................ 3 .... 595

Clerks of lower courts, to transmit certified rec-
ords to Supreme Court on appeal....................... 10 2 600

Commission, to be issued to take further proof. .15 1 & 2 607
Consolidation. Cases may be consolidated for

argument................................................................ 20 8 612
Contents of record on appeal..................................  10 2 600
Continuance,

cases continued when neither party
ready at first term........................ 20 1 611

cases so continued may be re-
stored—how.................................... 20 9 612
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Costs, Rule Par. Page
allowance of...................................................  32 1,2,3 618
amount of to be inserted in mandate...........  32 5 618
appellant to make deposit for upon dock-

eting case.................................................... 13 1 604
attachment upon non-payment of............ 13 8 606
may be taxed against offending party

when immaterial papers printed in
record.......................................................... 13 9 606

not ordinarily allowed for or against
United States............................................ 32 4 618

offending party may be taxed with when 
unnecessary papers brought up on ap-
peal .......................................................... 10 2 600

on affirmance.................................................. 32 2 618
on dismissal...................................................  32 1 618
on dismissal for want of jurisdiction........ 32 1 618
on dismissal in vacation................................ 35 .... 620
on reversal.....................................................  32 3 618
rule for taxing................................................ 13 7 605
security for to be taken by judge or justice

allowing appeal.......................................... 36 1 620
Cost bond (See also supersedeas).......................... 36 2 621
Counsel to enter appearance upon docketing case. 11 3 602
Counsellors. See Attorneys. 
Counter-designation of parts of record to be

printed—may be filed by appellee.................... 13 9 606
Counter-praecipe for record—when and where

filed......................................................................... 10 2 600
Court of Appeals, District of Columbia, 

certified questions from.......... 37 1 622
certiorari to.............................. 38 1 622

Court of Claims, 
certified questions from............ 40 .... 626
certiorari to................................ 41 1 626

Criminal cases, may be advanced.......................... 20 4 611
Cross-interrogatories, in admiralty.......................... 15 2 607
Custody of prisoners pending review on habeas

corpus..................................................................... 45 .... 629
Damages, when allowed and how calculated........ 30 2 617
Death of party,

suggestion, substitution, abate-
ment.......................................... 19 .... 608-611
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Death of party—Continued. Rule Par. Page
when does not preclude appeal

or writ of certiorari................ 19 3 609
when public officer...................... 19 4 610

T i i • f 13 1 604Deposit for costs, made upon docketing case.. 5 aq 4

when made in cases on peti-
tion for certiorari to Court
of Claims.............................. 41 4 627

Designation of points. See Statement of points.
Designation of parts of record to be printed.... 13 9 606
Diagrams.................................................................... 18 1 & 2 608
Diminution of record, certiorari to correct.............17 .... 608
Disbarment of attorneys............................. 2 5 594
Dismiss. See Motion to dismiss.
Dismissal,

appeal may be dismissed for failure to
file statement as to jurisdiction........ 12 6 604

appeal may be dismissed if material
papers omitted from record............ 13 9 606

causes dismissed when neither party
ready at second term—exception... 24 .... 613

for failure to substitute parties appel-
lant or petitioner................................ 19 1 608

of causes in vacation.............................. 35 .... 620
District Courts of the United States, appeals

from.......................................................................  46 .... 629-630
Division of time of argument................................ 28 4 616
Docket and dismiss, 

certificate in support of mo-
tion to................................ 11 1 601

motion to.............................. 11 1 601
Docketing cases,

by appellant............................... 11 1 601
by appellee................................. 11 1&2 601-602

Enlargement of time. See Extension of time.
Equity,

appeals in, manner of perfecting............ 46 1 629
interest in cases in.................................... 30 3 617
objections to evidence—when enter-

tained....................................................... 16 .... 607
Errors,

9 1 599
assignment of.............................................. 10 2 600

27 4 615
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Errors—Continued. Rule Par. Page
not specified will be disregarded—excep-

tion........................................................... 27 4 615
statement of points to be relied upon.... 13 9 606

Evidence,
in bills of exceptions.............................. 8 2 599
further proof in certain cases, how

taken .................................................... 15 .... 607
models, diagrams, and exhibits of ma-

terial .................................................... 18 1 & 2 608
objections to, in equity and admiralty

cases..................................................... 16 .... 607
to be omitted in cases from Court of

Claims.................................................. 41 4 627
to be reduced to narrative form......... 8 2 599

Execution, stay of, 
pending appeal—by whom

allowed................................ 36 1 620
pending application for certi-

orari .................................... 38 6 625
Exhibits of material. (See also Original exhibits). 18 1&2 608
Extension of time, 

for issuance of mandate........ 34 .... 620
within which to file appellee’s

praecipe for record............ 10 2 600
within which to file petition

for rehearing.......................... 33 .... 619
within which to docket case

and file record on appeal.. 11 1 601
Ex parte, when complainant may so proceed.... 6 3 596
Fees, (see also Costs).

of clerk based on folios in record........ 13 9 606
table of...................................................... 32 6 618

Form of printing records, briefs and motions... 26 .... 614
Further proof,

generally.......................................... 15 1&2 607
in admiralty.,.................................. 15 2 607
when ordered by Supreme Court. 15 1 607

Governors of States, to be served with process
against state........................................................... 6 2 596

Habeas corpus. See Custody of prisoners.
Interest, when allowed and how calculated.......... 30 1 617
Interrogatories, in admiralty—commission shall

issue upon.......... . ................................................... 15 2 607



RULES OF THE COURT. 585
Rule Par. Page

Joint request to restore cause to call.................... 20 9 612
Judge, 

allowing appeal shall sign citation............ 36 1 620
allowing appeal may grant supersedeas.. 36 1 620
may order stay pending application for 

certiorari................................................ 38 6 625
who signed citation may enlarge time

within which to docket case on appeal. 11 1 601
may enlarge time within which appellee

may file praecipe for record.................... 10 2 600
Judgments, 

of Circuit Courts of Appeals—how i 46 1 & 2 629-630 
reviewed...................¡38 .... 622-625

of Court of Claims—how reviewed.. 41 .... 626-627
of Court of Customs and Patent Ap-

peals—how reviewed........................ 42 .... 628

{36 X 620
Ad 1 can46 1 629

„ „ , . [46 2 630
of State Courts—how reviewed........ 1 oo an~138 .... 622-625
of Supreme Court of Philippine Is-

lands—how reviewed.................... 42 .... 628
Jurisdiction, statements as to.................................. 12 1 & 3 602,603
Justice of Supreme Court, 

allowing appeal may 
grant supersedeas.. 36 1 620

allowing appeal shall
sign citation.......... 36 1 620

may enlarge time
within which 
appellee may file 
praecipe for rec-
ord.........................  10 2 600

may enlarge time
within which to
docket case and file 
record on appeal.. 11 1 601

may order stay pend-
ing application for 
certiorari............... 38 6 625

Law Library,
clerk to deposit copies of records, 

etc, in......................................... 4 2 595
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Law Library—Continued. Buie Par. Page
marshal to have charge of confer-

ence room library........................ 4 3 596
use of books by members of bar... 4 1 595

Law clerks to Justices, not to practice as attorneys
or counsellors......................................................... 3 .... 595

Mandates,
in general...............................................  31 .... 617
shall not issue upon dismissal of causes

in vacation................................. 35 .... 620
stay of mandate of Supreme Court... 34 .... 620
when issued....................................  34 .... 620

Marshal,
to have charge of books of the Court.. 4 3 596
to have custody of exhibits of material .18 1 & 2 608

Models, diagrams, etc......................................  18 1 & 2 608
Mondays, to be motion days......................... 7 6 598
Motion days...................................................... 7 6 598
Motions,

in general,
clerk to deposit copies of in law

library................................................ 4 2 595
must be printed.................................... 7 1 596
oral argument will not be heard on—

exception.......................................... 7 2 597
when assigned for argument shall

have precedence over other cases. 7 6 598
to advance, contents, printing of........... 20 3 611
to affirm...................................................... 7 4&5 598

grounds for.............................................. 7 4 598
may be joined with motions to dis-

miss ...................................................... 7 4 598
procedure as on motions to dismiss

to be followed on................................ 7 4 598
result of, transfer to summary

docket.................................................. 7 5 598
to bring up entire record and cause in

cases on certified questions.................. 37 2&3 622
to dismiss

may be joined with motions to affirm. 7 4 598
moving party must serve notice of... 7 3 597
must be printed...................................... 7 1&3 596-597
proof of service of to be filed.............. 7 3 597
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Motions—Continued. Rule Par. Page
result of — transfer to summary

docket............................................... 7 5 598
to be distributed by clerk—when.... 7 3 597

Narrative form, evidence in bills of exception to
be reduced to...................................................... 8 2 599

Notice,
of filing statement as to jurisdiction.... 12 2 603
of filing petition for certiorari to be given. 38 3 623

Oath of attorneys..................................................... 2 4 594
Objections, to evidence in admiralty or equity—

when entertained...................................................  16 .... 607
Opinions of Supreme Court, to be printed, filed

and recorded......................................................... 29 ....616-617
Opinions of courts below,

must be included in
record on appeal... 10 2 600

in admiralty................ 10 5 601
Oral arguments,

but one counsel heard where
other party does not argue
orally.......................................... 28 2 616

cross appeals.................................... 28 1 616
division of time for...................... 28 4 616
motions assigned for shall have

precedence.................................. 7 6 598
not allowed on motions unless

especially assigned therefor... 7 2 597
not allowed on petition for re-

hearing ......................................... 33 .... 619
not heard within two weeks be-

fore adjournment of term.... 48 .... 630
time allowed for, regular docket. 28 4 616
time allowed for, certified ques-

tions............................................. 28 5 616
time allowed for, summary

docket........................................ 28 6 616
two counsel only heard for each

party—exception...................... 28 3 616
who to open and close................ 28 1 616

Order granting writ of certiorari—effect of....... 43 .... 628
Original cases, printing...................................  13 4 605
Original documents. See Original Exhibits.
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Rule Par. Page

Original exhibits....................................................... 10 4 601
Original records,

copies of to be made for print-
er—when...................................... 13 4 605

. not to be removed without order 
of Court or Justice............ 1 2 594

sent to printer in cases on appel-
late docket................................ 13 4 605

Parties. See Death of party.
Petition for appeal...................................................  46 2 630
Petition for certiorari to Court of Claims............ 41 4 627
Petition for certiorari to Court of Customs and

Patent Appeals...................................................... 42 .... 628
Petition for certiorari to Supreme Court of Phil-

ippine Islands.......................................................  42 .... 628
Petition for certiorari to other courts.................... 38 1 & 2 622-623
Petition for rehearing................................................ 33 .... 619

filing of does not stay mandate.............. 34 .... 620
Practice, when not otherwise fixed........................ 5 .... 596
Praecipe for record on appeal,

by appellant.............................................. 10 2 600
by appellee................................................ 10 2 600
stipulation may be filed in lieu of........ 10 2 600

Printing,
estimated cost of to be deposited with f 13 2 604

clerk—when..........................................¡41 4 627
form of, for records, motions and briefs. 26 .... 614
motions to be printed.............................. 7 1 596
of statements as to jurisdiction and mo-

tions to dismiss or affirm..................... 12 5 604
of motion for certiorari to correct dim-

inution of record.................................... 17 .... 608
of order upon death of parties, substitu-

tion, etc. ..................................................  19 1 608
of record, on petition for certiorari.... 38 7 625
of record, under supervision of clerk.... 13 3 & 5 605
of petition, brief and record, Court of

Claims......................................................  41 4 627
where record printed below and requi- (38 7 625

site copies furnished........................... [32 6 618
Procedendo.................................................. 31 .... 617
Procedure on motion to dismiss to be followed

on motion to affirm.............................................. 7 4 598
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Rule Par. Page 

Process, form and service of.................................... 6 .... 596
Proof of service to be filed with clerk

of appellant’s praecipe for record........... 10 2 600
of motion to dismiss and brief.................... 7 3 597
of notice of motion to dismiss...................... 7 3 597
of notice of filing petition for certiorari.. 38 3 623
of statement and designation..................... 13 9 606
of statement as to jurisdiction................... 12 2 603
of statement opposing jurisdiction............. 12 3 603
of briefs.........................................................  27 6 616
of petition, brief and record on petition for

certiorari to Court of Claims.................. 41 4 627
Public Officer, substitution of................................ 19 4 610
Questions. See Certified Questions.
Reasons moving Court to grant writs of certiorari. 38 5 624
Record,

as return to writ of certiorari.................. 43 .... 628
certified copy of to accompany motion

to bring up entire record and cause.. 37 3 622
certiorari to correct diminution of........ 17 .... 608
in admiralty—contents of........................ 10 5 601
must contain all proceedings necessary

to hearing................................................ 10 3 601
on appeal, making up transcript of.... 10 .... 599-601

designation of parts of to be printed.. 13 9 606
must include assignments of error.... 10 2 600
must include opinions.......................... 10 2 600
must include statements and motions 110 2 600

filed pursuant to Rule 12................ j 12 4 603
praecipes for, to be filed with clerk of

lower court.......................................... 10 2 600
to be filed in Supreme Court before

return day—enlargement of time.. 11 1 601
to be transmitted to Supreme Court

by clerk of lower court........... 10 2 600
on petition for certiorari to Court of

Claims.........................................  41 4 627
on petition for certiorari to other 138 1 622

courts...........................................  J 38 7 625
original record. See Original record.

printed under supervision of clerk... 13 3&5 605
Rehearing..........................................................  33 .... 619
Resignation of public officer, substitution of suc-

cessor.............................................................. 19 4 610
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Return day, Rule Par. Page
causes on appeal must be docketed 

on or before................................ 11 1 601
of citation............................................ 10 1 599
of subpoena........................................ 6 3 596

Revenue cases, may be advanced.......................... 20 6 611
Saturday, no session on...........................................  47 .... 630
Secretaries to Justices, not to practice as attor-

neys or counsellors................................................ 3 .... 595
Service of,

briefs...................................................... 27 6 616
designation of parts of record to be

printed................................................ 13 9 606
citation.................................................... 10 1 599
interrogatories...................................... 15 2 607
motion to dismiss.................................. 7 3 597
notice of motion to dismiss................ 7 3 597
notice of filing of petition for certi-

orari.................................................... 38 3 623
petition, brief and record, Court of

Claims cases...................................... 41 4 627
petition, brief and record on certi-

orari.................................................... 38 3 623
praecipes for record............................ 10 2 600
process.................................................... 6 2 596
statement as to jurisdiction................ 12 2 603
statement of points to be relied upon. 13 9 606
statement opposing jurisdiction and

motion to dismiss or affirm............ 12 3 603
subpoena................................................ 6 3 596

Sessions, none on Saturday...................................... 47 .... 630
Special findings of fact, may be requested of

Court of Claims...................................................... 41 .... 626-627
Specification of errors, to be included in brief of

appellant or petitioner.......................................... 27 2 614
Sponsor of applicant for admission to bar must

be member of Supreme Court bar.................. 2 3 594
statement to be made by.................................... 2 3 594

State Courts, review of, decisions of,
on appeal.......................................... 46 2 630
on certiorari...................................... 38 .... 622-625

Statement as to jurisdiction on appeal, 
contents of.......................... 12 1 602
failure to file may cause dismissal... 12 6 604
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Statement as to jurisdiction on appeal—Contd. Rule Par. Page 
service of.............................. 12 2 6Ö3
when and where filed............................ 12 1&2 602-603

Statement of case, to be included in brief of ap-
pellant or petitioner.......................................... 27 2 614

Statement of points to be relied upon................. 13 9 606
Statement required of applicants for admission to 

bar, contents of.................................................. 2 2 594
Stay of execution, 

pending appeal, by whom al-
lowed . 36 1 620

pending application for certi-
orari .................................. 38 6 625

Stipulation as to contents of record on appeal, 
may be filed in lieu of praecipes 
for record............ 10 2 600

to dismiss in vacation.....................  35 .... 620
to pass not recognized........................ 20 10 612

Submission of, cases on briefs.................................. 25 .... 613-614
Subpoena, service of.................................................. 6 3 596
Substitution. See Death of Party. 
Suggestion of death of party.................................  19 .... 608-610
Summary docket, 

, . , Í 7 5 598hearing of causes on............. {
I 11 DU

transfer to.............................. 7 5 598
Supersedeas, 

bonds, amount of.......... 36 2 621
on appeal.............................................. 36 .... 620-621
on certiorari.......................................... 38 6 625

Table of fees.............................................................. 32 6 618
Time, 

allowed for argument of motions when es-
pecially assigned therefor........ 7 2 597

allowed for oral argument of cases, 
regular docket........................................ 28 4 616
certified questions.................................... 28 5 616
summary docket........................................ 28 6 616

for issuance of mandates............................ 34 .... 620
for service of subpoena................................ 6 3 596
for distribution of motions to dismiss.... 7 3 597
for distribution of petitions for certiorari to 

Court of Claims...................................... 41 5 627
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Time—Continued. Rule Par. Page
for distribution of petitions for certiorari

to other courts...........................................  38 4 624
for distribution of statements as to juris-

diction.........................................................  12 3 603
when appellant must file statement as to

jurisdiction.................................................  12 1 602
within which appellant must file statement

of points and designation of record.... 13 9 606
within which appellee may file praecipe for

record—may be enlarged.......................... 10 2 600
within which appellee may file statement

opposing jurisdiction................................ 12 3 603
within which to docket case and file record

on appeal...................................................  11 1 601
within which to file brief opposing petition

for certiorari.............................................. 38 3 & 3a 623-624
within which to file briefs opposing mo-

tions to dismiss.......................................... 7 3» 597
within which to file cross-interrogatories

in admiralty.............................................. 15 2 607
within which to file designations of parts

of record to be printed........................ 13 9 606
within which to file petition for certiorari. 38 2 623
within which to file petition for rehear-

ing............................................................... 33 .... 619
within which to make deposit for printing,

13 2 604
costs, etc.................................................... 12 5 604

41 4 627
within which to move for substitution of

public officer.............................................  19 4 610
within which to present motion for cer-

tiorari to correct diminution of record. 17 .... 608
within which to serve notice of filing cer-

tiorari .......................................................... 38 3 623
within which to suggest death of party oc-

curring prior to application for appeal or
petition for certiorari................................ 19 3 609

Translations............................................................... 14 .... 607
Waiver of right to file brief opposing certiorari./^ g

Writ of certiorari, shall not issue unless especially
directed................................................................... 43 .... 628

Writ of error, abolished............................................ 46 2 630



Revised Rules of the Supreme Court of the 
United States*

Adopted June 5, 1928. Effective July 1, 1928.
Amended June 1, 1931, and May 31, 1932.

(The Acts of February 13, 1925, c. 229, 43 Stat. 936, January 31, 
1928, c. 14, 45 Stat. 54, and April 26, 1928, c. 440, 45 Stat. 466, are 
printed in an Appendix.)

FOR REVIEW ON APPEAL SEE RULES 9, 10, 12, 
36 AND 46, AMONG OTHERS.

FOR REVIEW ON CERTIORARI SEE, AMONG 
OTHERS, RULES 38, 39, 41 AND 42.

1.

CLERK.

1. The clerk of this court shall reside and keep the 
office at the seat of the National Government, and he 
shall not practice as attorney or counsellor in any court, 
while he continues in office.

* The rules were last published in 275 U. S., Appendix. Rule 32, 
par. 6, has since been amended, by order of June 1, 1931 (283 U. S. 
869). The order of May 31, 1932, effective September 1, 1932, 
amended the following rules: Rule 2, par. 5; Rule 7, par. 3; Rule 10, 
pars. 1 and 2; Rule 12; Rule 13, pars. 2 and 9; Rule 38, 
pars. 2, 3(a), and 4; Rule 41, pars. 4 and 5; Rule 46, par. 2. The 
present printing includes all these amendments. For amendments of 
Equity, Admiralty, and Bankruptcy rules, see ante, pp. 570 et seq.

144844°—32----- 38 593
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2. The clerk shall not permit any original record or 
paper to be taken from the office without an order from 
the court or one of the justices, except as provided by 
Rule 13, paragraph 4.

2.

ATTORNEYS AND COUNSELLORS.

1. It shall be requisite to the admission of attorneys 
or counsellors to practice in this court, that they shall 
have been such for three years past in the highest courts 
of the State, Territory, District, or Insular Possession to 
which they respectively belong, and that their private 
and professional characters shall appear to be good.

2. In advance of application for admission, each appli-
cant shall file with the clerk (1) a certificate from the 
presiding judge or clerk of the proper court showing that 
he possesses the foregoing qualifications, and (2) his per-
sonal statement setting out the date and place of his 
birth, the names of his parents, his place of residence and 
office address, the courts of last resort to which he has 
been admitted, the places where he has been a prac-
titioner, and, if he is not a native born citizen, the date 
and place of his naturalization.

3. Admissions will be granted only upon oral motion 
by a member of the bar in open court, and upon his as-
surance that he knows, or after reasonable inquiry be-
lieves, the applicant possesses the necessary qualifications 
and has filed with the clerk the required certificate and 
statement.

4. Upon being admitted, each applicant shall take and 
subscribe the following oath or affirmation, viz:

I - ----------------- , do solemnly swear (or affirm) that I
will demean myself, as an attorney and counsellor of this 
court, uprightly, and according to law; and that I will 
support the Constitution of the United States.

5. Where it is shown to the court that any member of 
its bar has been disbarred from practice in any State, 
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Territory, District, or Insular Possession, or has been 
guilty of conduct unbecoming a member of the bar of 
this court, he will be forthwith suspended from practice 
before this court, and unless, upon notice mailed to him 
at the address shown in the clerk’s records and to the 
clerk of the highest court of the State, Territory, District 
or Insular Possession, to which he belongs, he shows good 
cause to the contrary within forty days he will be 
disbarred.

3.

CLERKS TO JUSTICES NOT TO PRACTICE.

No one serving as a law clerk or secretary to a member 
of this court shall practice as an attorney or counsellor in 
any court while continuing in that position; nor shall he 
after separating from that position practice as an attorney 
or counsellor in this court until two years shall have 
elapsed after such separation.

4.

LAW LIBRARY.

1. During the sessions of the court, any gentleman of 
the bar having a case on the docket, and wishing to use 
any books in the law library, shall be at liberty, upon 
application to the clerk, to receive an order to take the 
same (not exceeding four at any one time) from the li-
brary, he becoming thereby responsible for the prompt 
return of the same. And if the same be not so returned 
he shall be responsible for, forfeit and pay twice the 
value thereof, and also one dollar per day for each day’s 
detention beyond two days.

2. The clerk shall deposit in the law library, to be 
there carefully preserved, one copy of the printed rec-
ord in every case submitted to the court for its consid-
eration, and of all printed motions and briefs therein.
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3. The marshal shall take charge of the books of the 
court, together with such of the duplicate law books as 
Congress may direct to be transferred to the court, and 
arrange them in the conference room, which he shall have 
fitted up in a proper manner; and he shall not permit 
such books to be taken therefrom by any one except the 
justices of the court.

5.

PRACTICE.

This court considers the former practice of the courts 
of king’s bench and of chancery, in England, as affording 
outlines for the practice of this court in matters not 
covered by its rules or decisions, or the laws of Congress.

6.

PROCESS.

1. All process of this court shall be in the name of the 
President of the United States, and shall contain the 
given names, as well as the surnames, of the parties.

2. When process at common law or in equity shall issue 
against a State, the same shall be served on the governor, 
or chief executive magistrate, and attorney general, of 
such State.

3. Process of subpoena, issuing out of this court, in any 
suit in equity, shall be served on the defendant sixty days 
before the return day of such process; and if the defend-
ant, on such service of the subpoena, shall not appear at 
the return day, the complainant shall be at liberty to pro« 
ceed ex parte.

7.

MOTIONS—INCLUDING THOSE TO DISMISS OR AFFIRM— 
SUMMARY DOCKET—MOTION DAY.

1. Every motion to the court shall be printed, and shall 
state clearly its object and the facts on which it is based.
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2. Oral argument will not be heard on any motion un-
less the court specially assigns it therefor, when not ex-
ceeding one-half hour on each side will be allowed.

3. No motion by respondent to dismiss a petition for 
writ of certiorari will be received. Objections to the juris-
diction of the court to grant writs of certiorari may be 
included in briefs in opposition to petitions therefor.

A motion by appellee to dismiss an appeal will be re-
ceived in advance of the court’s ruling upon the jurisdic-
tional statements only when presented in the manner pro-
vided by Rule 12, paragraph 3. When such a motion is 
made, the appellant shall have 20 days after service upon 
him within which to file in this court 40 printed copies of 
a brief opposing the motion, except that where his counsel 
resides in Califoma, Oregon, Washington, Nevada, Idaho, 
Utah, Arizona, New Mexico, Colorado, Wyoming, Mon-
tana, or an outlying possession, the time shall be 25 days.

A motion by respondent to dismiss a writ of certiorari 
or by appellee to dismiss an appeal, after the court has 
ruled upon the jurisdictional statements and accompany-
ing motions, if any (Rule 12, paragraph 5), will be re-
ceived if not based upon grounds already advanced in op-
position to the granting of the writ of certiorari or to the 
noting of jurisdiction of the appeal. Such motions, to-
gether with motions to dismiss certificates in case of ques-
tions certified, must be printed and 40 copies thereof must 
be filed with the clerk, accompanied by proof that a copy 
of the motion, and accompanying brief, if any, have been 
served upon counsel of record for the opposing party. The 
opposing party shall have 20 days from the date of such 
service within which to file a printed brief opposing the 
motion. When counsel for the opposing party resides in 
California, Oregon, Washington, Nevada, Idaho, Utah, 
Arizona, New Mexico, Colorado, Wyoming, Montana, or 
an outlying possession, the time shall be 25 days. Upon 
the filing of the opposing brief, or the expiration of the 
time allowed therefor, or express waiver of the right to 
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file, the motion and briefs thereon shall be distributed 
by the clerk to the court for its consideration.

The pendency of a motion to dismiss or affirm shall not 
preclude the placing of the cause upon the calendar of the 
court for oral argument or its being called for argument 
when reached.

4. The court will receive a motion to affirm on the 
ground that it is manifest that the appeal was taken for 
delay only, or that the questions on which the decision of 
the cause depends are so unsubstantial as not to need 
further argument. The procedure provided in paragraph 
3 of this rule for motions to dismiss shall apply to and 
control motions to affirm. A motion to affirm may be 
united in the alternative with a motion to dismiss.

5. Although the court upon consideration of a motion 
to dismiss or a motion to affirm may refuse to grant the 
motion, it may, if it concludes that the case is of such a 
character as not to justify extended argument, order the 
cause transferred for hearing to the summary docket. 
The hearing of causes on such docket will be expedited 
from time to time as the regular order of business may 
permit. A cause may be transferred to the summary 
docket on application, or on the court’s own motion. See 
Rule 28, paragraphs 3 and 6.

6. Monday of each week, when the court is in session, 
shall be motion day; and motions specially assigned for 
oral argument shall be entitled to preference over other 
cases.

8.

BILLS OF EXCEPTION—CHARGE TO JURY—OMISSION OF 
UNNECESSARY EVIDENCE

The judges of the district courts in allowing bills of ex-
ception shall give effect to the following rules:

1. No bill of exceptions shall be allowed on a general 
exception to the charge of the court to the jury in trials at 
common law. The party excepting shall be required be-
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fore the jury retires to state distinctly the several matters 
of law in such charge to which he excepts; and no other 
exceptions to the charge shall be allowed by the court or 
inserted in a bill of exceptions.

2. Only so much of the evidence shall be embraced in a 
bill of exceptions as may be necessary to present clearly 
the questions of law involved in the rulings to which 
exceptions are reserved, and such evidence as is embraced 
therein shall be set forth in condensed and narrative form, 
save as a proper understanding of the questions presented 
may require that parts of it be set forth otherwise. See 
Equity Rule 75b, 226 U. S. Appendix, p. 23, as amended, 
286 U. S. 570.

9.

ASSIGNMENT OF ERRORS.

Where an appeal is taken to this court from a state 
court, a district court or a circuit court of appeals (see 
sections 237(a), 238 and 240(b) of the Judicial Code as 
amended February 13, 1925), the appellant shall file with 
the clerk of the court below, with his petition for appeal, 
an assignment of errors (see Rev. Stat. sec. 997), which 
shall set out separately and particularly each error as-
serted. No appeal shall be allowed unless such an assign-
ment of errors shall accompany the petition. See Rule 36.

10.

APPEAL—CITATION—RECORD----DESIGNATION OF PARTS TO BE
INCLUDED IN TRANSCRIPT.

1. When an appeal is allowed a citation to the appellee 
shall be signed by the judge or justice allowing the appeal 
and shall be made returnable not exceeding forty days 
from the day of signing the citation, whether the return 
day fall in vacation or in term time, except in appeals 
from California, Oregon, Washington, Nevada, Idaho, 
Utah, Arizona, New Mexico, Colorado, Wyoming and 
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Montana, when the time shall be sixty days. The citation 
must be served before the return day.

2. The clerk of the court from which an appeal to this 
court may be allowed, shall make and transmit to this 
court under his hand and the seal of the court a true copy 
of the material parts of the record always including the 
assignment of errors and any opinions delivered in the 
case.

To enable the clerk to perform such duty and for the 
purpose of reducing the size of transcripts and eliminating 
all papers not necessary to the consideration of the ques-
tions to be reviewed, it shall be the duty of the appellant, 
or his counsel, to file with the clerk of the lower court, to-
gether with proof or acknowledgment of service of a copy 
on the appellee, or his counsel, a praecipe indicating the 
portions of the record to be incorporated into the tran-
script. Should the appellee, or his counsel, desire addi-
tional portions of the record incorporated into the tran-
script, he or his counsel shall file with the clerk of the 
lower court his praecipe, within ten days thereafter (un-
less the time be enlarged by a judge of the lower court or 
a justice of this court), indicating the additional portions 
of the record desired to be included. See Equity Rules 
75-77, 226 U. S. Appendix, p. 23, as amended, 286 U. S. 570.

The clerk of the lower court shall transmit to this court 
as the transcript of the record only the portions of the 
record covered by such designations.

The parties or their counsel may by written stipulation 
filed with the clerk of the lower court indicate the portions 
of the record to be included in the transcript, and the 
clerk shall then transmit only the parts designated in 
such stipulation.

In all cases the clerk shall include in the transcript all 
papers filed under authority of Rule 12. See Rule 12, 
paragraph 4.

If this court shall find that any portion of the record 
unnecessary to a proper presentation of the case has been 
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incorporated into the transcript at the instance of either 
party, the whole or any part of the cost of printing and 
the clerk’s fee for supervising the printing may be ordered 
to be paid by the offending party.

3. No case will be heard until a record, containing in 
itself, and not by reference, all the papers, exhibits, deposi-
tions, and other proceedings which are necessary to the 
hearing, shall be filed.

4. Whenever it shall be necessary or proper, in the 
opinion of the presiding judge in the court from which 
the appeal is taken that original papers of any kind 
should be inspected in this court, such presiding judge 
may make such rule or order for the safe-keeping, trans-
porting, and return of such original papers as to him may 
seem proper, and this court will receive and consider such 
original papers along with the usual transcript.

5. The record in cases of admiralty and maritime juris-
diction, when under the requirements of law the facts 
have been found in the court below, and the power of 
review is limited to the determination of questions of 
law arising on the record, shall be confined to the plead-
ings, findings of fact and conclusions of law thereon, 
opinions of the court, final judgment or decree, and such 
interlocutory orders and decrees as may be necessary to 
a proper determination of such questions.

11.

DOCKETING CASES.

1. It shall be the duty of the appellant to docket the 
case and file the record thereof with the clerk of this court 
by or before the return day, whether in vacation or in 
term time. But, for good cause shown, the justice or 
judge who signed the citation, or any justice of this court, 
may enlarge the time, before its expiration, the order of 
enlargement to be filed with the clerk of this court. If 
the appellant shall fail to comply with this rule, the ap-
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pellee may have the cause docketed and the appeal dis-
missed upon producing a certificate, whether in term or 
vacation, from the clerk of the court wherein the judg-
ment or decree was rendered, stating the case and cer-
tifying that such appeal has been duly allowed. And in 
no case shall the appellant be entitled to docket the 
cause and file the record after the appeal shall have been 
dismissed under this rule, unless by special leave of the 
court.

2. But the appellee may, at his option, docket the case 
and file a copy of the record with the clerk of this court; 
and if the case is docketed and a copy of the record filed 
by the appellant within the period of time prescribed by 
this rule, or by the appellee within forty days thereafter, 
the case shall stand for argument.

3. Upon the filing of the record brought up by appeal, 
the appearance of the counsel for the party docketing the 
case shall be entered.

12.

JURISDICTION OF THIS COURT TO REVIEW UPON APPEAL.

1. Upon the presentation of a petition for the allow-
ance of an appeal to this court, from any court, to any 
judge or justice empowered by law to allow it, there shall 
be presented by the applicant a separate typewritten 
statement particularly disclosing the basis upon which 
it is contended that this court has jurisdiction upon ap-
peal to review the judgment or decree in question. The 
statement shall refer distinctly (a) to the statutory pro-
vision believed to sustain the jurisdiction, (b) to the stat-
ute of the state, or statute or treaty of the United States, 
the validity of which is involved (giving the volume and 
page where the statute or treaty may be found in the offi-
cial edition), setting it out verbatim or appropriately 
summarizing its pertinent provisions; and (c) to the date 
of judgment or decree sought to be reviewed and the date 
upon which the application for appeal is presented. The 
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statement shall show that the nature of the case and of 
the rulings of the court were such as to bring the case 
within the jurisdictional provision relied on, and shall 
cite the cases believed to sustain the jurisdiction.

If the appeal is from an interlocutory decree of a spe-
cially constituted District Court of the United States 
(Judicial Code, sec. 266; U. S. C., Tit. 28, sec. 380), the 
statement must also include a showing of the matters in 
which it is claimed that the court has abused its discretion 
in granting or denying the interlocutory injunction. 
(Alabama v. United States, 279 U. S. 229.)

2. If the appeal is allowed, the appellant shall serve 
upon the appellee within 5 days after such allowance (a) 
a copy of the petition for and order allowing the appeal, 
together with a copy of the assignments of error and of 
the statement required by paragraph 1 of this rule, and 
(b) a statement directing attention to the provisions of 
paragraph 3 of this rule. Proof of service of the papers 
required by this paragraph to be served shall be filed 
forthwith with the clerk of the court possessed of the 
record, and shall be incorporated by him in the transcript 
of record prepared for this court upon the appeal.

3. Within 15 days after such service the appellee may 
file with the clerk of the court possessed of the record, and 
serve upon the appellant, a typewritten statement disclos-
ing any matter or ground making against the jurisdiction 
of this court asserted by the appellant. There may be 
included in, or filed with, such opposing statement, a mo-
tion by appellee to dismiss or affirm. Where such a mo-
tion is made, it may be opposed as provided in Rule 7, 
paragraph 3.

4. The clerk of the court possessed of the record shall 
include the statements and motions, required and per-
mitted to be filed under the provisions of this rule, in the 
transcript of record prepared for the use of this court on 
the appeal, anything in the praecipes or stipulations of the 
parties (Rule 10, paragraph 2) to the contrary notwith-
standing.
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5. After the case shall have been docketed in this court 
by the appellant, and the transcript of record filed (Rule 
11, paragraph 1), the clerk of this court shall forthwith 
print the appellant’s statement required by paragraph 1 
of this rule and the opposing statement, and motions, if 
any, permitted by paragraph 3 of this rule, and the clerk 
shall thereupon distribute such printed papers to the court 
for its consideration.

At the time of docketing the case the appellant shall 
make such cash deposit with the clerk, in addition to such 
deposit as may be required under Rule 13, paragraph 1, as 
shall be necessary to defray the cost of printing 40 copies 
of his statement filed pursuant to paragraph 1 of this 
rule; and the appellee, upon demand, shall forthwith de-
posit with the clerk a sum sufficient to cover the cost of 
printing 40 copies of any statement or motions filed under 
paragraph 3 of this rule.

6. If either appellant or appellee fails to comply with 
the provisions of this rule, the clerk of this court shall 
report such failure to the court immediately so that this 
court may take such action as it deems proper.

13.

PRINTING RECORDS—DESIGNATION OF POINTS INTENDED
TO BE RELIED UPON AND OF PARTS OF RECORD TO BE 
PRINTED.

1. In all cases the appellant, on docketing a case and 
filing the record, shall make such cash deposit with the 
clerk for the payment of his fees as he may require, or 
otherwise satisfy him in that behalf.

2. Immediately after the designation of the parts of 
the record to be printed or the expiration of the time 
allotted therefor (see paragraph 9 of this rule), the clerk 
shall make an estimate of the cost of printing the record, 
his fee for preparing it for the printer and supervising the 
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printing, and other probable fees, and shall furnish the 
same to the party docketing the case. If such estimated 
sum be not paid on or before a date designated by the 
clerk of this court in each case, it shall be the duty of the 
clerk to report that fact to the court, whereupon the 
cause will be dismissed, unless good cause to the contrary 
is shown.

3. Upon payment of the amount estimated by the 
clerk, thirty copies of the record shall be printed, under 
his supervision, for the use of the court and of counsel.

4. In cases of appellate jurisdiction the original trans-
script on file shall be taken by the clerk to the printer. 
But the clerk shall cause copies to be made for the printer 
of such original papers, sent up under Rule 10, paragraph 
4, as are necessary to be printed; and of the whole record 
in cases of original jurisdiction.

5. The clerk shall supervise the printing, and see that 
the printed copy is properly indexed. He shall distribute 
the printed copies to the justices and the reporter, from 
time to time, as required, and a copy to the counsel for 
the respective parties.

6. If the actual cost of printing the record, together 
with the fees of the clerk, shall be less than the amount 
estimated and paid, the difference shall be refunded by 
the clerk to the party paying it. If the actual cost and 
clerk’s fees shall exceed the estimate, the excess shall be 
paid to the clerk within forty days after notice thereof, 
and if it be not paid the matter shall be dealt with as 
if it were a default under paragraph 2 of this rule, as 
well as by rendering a judgment against the defaulting 
party for such excess.

7. In case of reversal, affirmance, or dismissal, with 
costs, the cost of printing the record and the clerk’s fees 
shall be taxed against the party against whom costs are 
given, and shall be inserted in the body of the mandate or 
other process.
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8. Upon the clerk’s producing satisfactory evidence, 
by affidavit or the acknowledgment of a party or his 
surety, of having served on such party or surety a copy 
of the bill of fees due by him in this court, and showing 
that payment has not been made, an attachment shall 
issue against such party or surety to compel payment 
of such fees.

9. When the record is filed, or within five days there-
after, the appellant shall file with the clerk a definite 
statement of the points on which he intends to rely and 
of the parts of the record which he thinks necessary for 
the consideration thereof, with proof of service of the 
same on the adverse party. The adverse party, within 
ten days after service of the statement and designation 
required to be filed by appellant may designate in writ-
ing, filed with the clerk, additional parts of the record 
which he thinks material; and, if he shall not do so, he 
shall be held to have consented to a hearing on the parts 
designated by the appellant. The parts of the record 
so designated by one or both of the parties, and only 
those parts, shall be printed by the clerk. The statement 
of points intended to be relied upon and the designations 
of the parts of the record to be printed shall be printed 
by the clerk with the record. He shall, however, omit all 
duplication, all repetition of titles and all other obviously 
unimportant matter, and make proper note thereof. The 
court will consider nothing but the points of law so stated 
and the parts of the record so designated. If at the hear-
ing it shall appear that any material part of the record 
has not been printed, the appeal may be dismissed or 
such other order made as the circumstances may appear 
to the court to require. If either party shall have caused 
unnecessary parts of the record to be printed, such order 
as to costs may be made as the court shall think proper.

The fees of the clerk under Rule 32, paragraph 6, shall 
be computed on the folios in the recprd as filed, and shall 
be in full for the performance of his duties in that regard.
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14.

TRANSLATIONS.

Whenever any record transmitted to this court upon 
appeal shall contain any document, paper, testimony, or 
other proceedings in a foreign language, without a trans-
lation of such document, paper, testimony, or other pro-
ceedings, made under the authority of the lower court, or 
admitted to be correct, the case shall be reported by the 
clerk, to the end that this court may order that a transla-
tion be supplied and printed with the record.

15.

FURTHER PROOF.

1. In all cases where further proof is ordered by this 
court, the depositions which may be taken shall be by a 
commission, to be issued from this court, or from any dis-
trict court of the United States.

2. In all cases of admiralty and maritime jurisdiction, 
where new evidence shall be admissible in this court, the 
evidence by testimony of witnesses shall be taken under a 
commission to be issued from this court, or from any dis-
trict court of the United States, under the direction of any 
judge thereof; and no such commission shall issue but 
upon interrogatories, to be filed by the party applying 
for the commission, and notice to the opposite party or 
his agent or attorney, accompanied with a copy of the in-
terrogatories so filed, requiring him to file cross-interroga-
tories within twenty days from the service of such notice.

16.

OBJECTIONS TO EVIDENCE IN THE RECORD.

In all cases of equity or admiralty jurisdiction, heard 
in this court, no objection to the admissibility of any dep-
osition, deed, grant, or other exhibit found in the record 
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as evidence shall be entertained, unless such objection was 
taken in the court below and entered of record. Where 
objection was not so taken the evidence shall be deemed 
to have been admitted by consent.

17.

CERTIORARI TO CORRECT DIMINUTION OF RECORD.

No certiorari to correct diminution of the record will be 
awarded in any case, unless a printed motion therefor 
shall be made, and the facts on which the same is founded 
shall be shown, if not admitted by the other party, by 
affidavit. All such motions must be made not later than 
the first motion day after the expiration of sixty days 
from the printing of the record, unless for special cause 
shown the court receives the motion at a later time.

18.

MODELS, DIAGRAMS, AND EXHIBITS OF MATERIAL.

1. Models, diagrams, and exhibits of material forming 
part of the evidence taken in a case, and brought up to 
this court for its inspection, shall be placed in the custody 
of the marshal at least one month before the case is heard 
or submitted.

2. All such models, diagrams, and exhibits of material, 
placed in the custody of the marshal must be taken away 
by the parties within forty days after the case is decided. 
When this is not done, it shall be the duty of the marshal 
to notify counsel to remove the articles forthwith; and 
if they are not removed within a reasonable time after 
such notice, the marshal shall destroy them, or make such 
other disposition of them as to him may seem best.

19.

DEATH OF PARTY—REVIVOR—SUBSTITUTION.

1. Whenever, pending an appeal or writ of certiorari 
in this court, either party shall die, the proper representa-



RULES OF THE COURT. 609

tive in the personalty or realty of the deceased, according 
to the nature of the case, may voluntarily come in and be 
admitted as a party to the suit, and thereupon the case 
shall be heard and determined as in other cases; and if 
such representative shall not voluntarily become a party, 
the other party may suggest the death on the record, and 
on motion obtain an order that, unless such representative 
shall become a party within a designated time, the party 
moving for such order, if appellee or respondent, shall be 
entitled to have the appeal or writ of certiorari dismissed; 
and if the party so moving be appellant or petitioner he 
shall be entitled to open the record, and on hearing have 
the judgment or decree reversed, if it be erroneous: Pro-
vided, That a copy of every such order shall be printed in 
some newspaper of general circulation within the State, 
Territory, District or Insular Possession, in which the case 
originated, for three successive weeks, at least sixty days 
before the expiration of the time designated for the repre-
sentative of the deceased party to appear.

2. When the death of a party is suggested, and the 
representative of the deceased does not appear by the 
second day of the term next succeeding the suggestion, 
and no measures are taken by the opposite party within 
that time to compel their appearance, the case shall abate.

3. When either party to a suit in a court of the United 
States shall desire to prosecute an appeal or writ of certio-
rari to this court from any final judgment or decree, ren-
dered in that court, and at the time of applying for such 
appeal or writ of certiorari the other party to the suit 
shall be dead and have no proper representative within 
the jurisdiction of that court, so that the suit can not be 
revived in that court, but shall have a proper representa-
tive in some State, Territory or District of the United 
States, the party desiring such appeal or writ of certiorari 
may procure the same, if otherwise entitled thereto, and 
may have proceedings on such judgment or decree super-
seded or stayed in the manner allowed by law and shall 
thereupon proceed with such appeal or writ of certiorari

144844°—32----- 39 
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as in other cases. And within thirty days after the time 
when such appeal or writ of certiorari is returnable, or if 
the court be not then in session within ten days after it 
next convenes, the appellant or petitioner shall make a 
suggestion to the court, supported by affidavit, that such 
party was dead when the appeal or writ of certiorari was 
allowed, and had no proper representative within the 
jurisdiction of the court which rendered such judgment 
or decree, so that the suit could not be revived in that 
court, and that such deceased party had a proper repre-
sentative in some State, Territory or District of the United 
States—giving the name and character of such represent-
ative, and his place of residence; and, upon such sugges-
tion and a motion therefor, an order may be obtained 
that, unless such representative shall make himself a party 
within a designated time the appellant or petitioner shall 
be entitled to open the record, and, on hearing have the 
judgment or decree reversed, if the same be erroneous: 
Provided, That a proper citation reciting the substance of 
such order shall be served upon such representative, 
either personally or by being left at his residence, at least 
sixty days before the expiration of the time designated: 
And provided, also, That in every such case if the repre-
sentative of the deceased party does not appear by the 
second day of the term next succeeding said suggestion, 
and the measures above provided to compel his appear-
ance have not been taken as above required, by the oppo-
site party, the case shall abate: And provided, also, That 
the representative may at any time before or after the 
suggestion, but before such abatement, come in and be 
made a party and thereupon the case shall be heard and 
determined as in other cases.

4. Where a public officer, by or against whom a suit is 
brought, dies or ceases to hold the office while the suit is 
pending in a federal court, either of first instance or ap-
pellate, the matter of abatement and substitution is cov-
ered by section 11 of the Act of February 13,1925. Under 
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that section a substitution of the successor in office may 
be effected only where a satisfactory showing is made 
within six months after the death or separation from 
office.

20.

CALL AND ORDER OF THE DOCKET----MOTIONS TO ADVANCE.

1. Unless it otherwise orders, the court, on the first 
day of each term, will commence calling the cases for 
argument in the order in which they stand on the docket, 
and proceed from day to day during the term in the same 
order (except as hereinafter provided); and if the parties, 
or either of them, shall be ready when the case is called, 
the same will be heard; and if neither party shall be 
ready to proceed with the argument, the case shall be 
continued to the next term or otherwise dealt with as 
provided in these rules.

2. Ten cases only shall be subject to call on each day 
during the term. But on the coming in of the court on 
each day the entire number of such ten cases will be called, 
with a view to the disposition of such of them as are not to 
be argued.

3. All motions to advance cases must be printed, and 
must contain a brief statement of the matter involved, 
with the reasons supporting the motion.

4. Criminal cases may be advanced by leave of the 
court on motion of either party.

5. Cases once adjudicated by this court upon the 
merits, and again brought up, may be advanced by leave 
of the court.

6. Revenue and other cases in which the United States 
is concerned, which also involve or affect some matter of 
general public interest, or which may be entitled to prece-
dence under the provisions of any act of Congress, may 
be advanced by leave of the court on motion of the Attor-
ney General.
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7. Other cases may be advanced for special cause 
shown. When a case is advanced, under this or any other 
paragraph, it will be subject to hearing with any other 
case subsequently advanced and involving a like question, 
as if they were one case.

8. Two or more cases, involving the same question, 
may, by order of the court, be heard together, and argued 
as one case or on such terms as may be prescribed.

9. If, after a case has been continued under paragraph 
1 of this rule, both parties desire to have it heard at the 
term of the continuance, they may file with the clerk their 
joint request to that effect accompanied by their affidavits 
or those of their counsel giving the reasons why they failed 
to present their argument when the case was called and 
why it should be reinstated. Such a request will be 
granted only when it appears to the. court that there was 
good reason for the previous failure to proceed and that 
the request can be granted without prejudice to parties in 
other cases coming on regularly for hearing.

10. No stipulation to pass a case will be recognized 
as binding upon the court. A case can only be so passed 
upon application made and leave granted in open court.

11. Cases on the summary docket will be heard spe-
cially as provided in paragraph 5 of Rule 7.

21.

NO APPEARANCE OF APPELLANT OR PETITIONER.

Where no counsel appears and no brief has been filed 
for the appellant or petitioner when the case is called for 
hearing, the adverse party may have the appellant or pe-
titioner called and the appeal or writ of certiorari dis-
missed, or may open the record and pray for an affirmance.

22.

NO APPEARANCE OF APPELLEE OR RESPONDENT.

Where the appellee or respondent fails to appear when 
the case is called for hearing, the court may hear argument 
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on behalf of the party appearing and give judgment ac-
cording to the right of the case.

23.

NO APPEARANCE OF EITHER PARTY.

When a case is reached in the regular call, and there is 
no brief or appearance for either party, the case shall be 
dismissed at the cost of the appellant or petitioner.

24.

NEITHER PARTY READY AT SECOND TERM.

When a case is called for argument at two successive 
terms, and upon the call at the second term neither party 
is prepared to argue it, it shall be dismissed at the cost of 
the appellant or petitioner, unless strong cause is shown 
for further postponement.

25.

SUBMISSION ON BRIEFS BY ONE OR BOTH PARTIES WITHOUT 
ORAL ARGUMENT.

1. Any case may be submitted on printed briefs re-
gardless of its place on the docket, if the counsel on both 
sides choose to submit the same in that manner, before 
the first Monday in May of any term. After that date 
cases may be submitted on briefs alone only as they are 
reached on the regular call.

2. When a case is reached on the regular call, if a 
printed brief has been filed for only one of the parties and 
no counsel appears to present oral argument for either 
party, the case will be regarded as submitted on that 
brief.

3. When a case is reached on the regular call and 
argued orally in behalf of only one of the parties, no 
brief for the opposite party will be received after the 
oral argument begins, except as provided in the next 
paragraph of this rule.
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4. No brief will be received through the clerk or 
otherwise after a case has been argued or submitted, ex-
cept upon special leave granted in open court after notice 
to opposing counsel.

26.

FORM OF PRINTED RECORDS, PETITIONS, BRIEFS, ETC.

All records, petitions, motions and briefs, printed for 
the use of the court must be in such form and size that 
they can be conveniently bound together, so as to make 
an ordinary octavo volume, having pages 6Vs by O1/^ 
inches and type matter 4% by 7% inches. They and all 
quotations contained therein, and the matter appearing 
on the covers, must be printed in clear type (never 
smaller than small pica or 11-point type) adequately 
leaded; and the paper must be opaque and unglazed. 
The clerk shall refuse to receive any petition, motion or 
brief which has been printed otherwise than in substan-
tial conformity to this rule.

27.

BRIEFS.

1. The counsel for appellant or petitioner shall file 
with the clerk, at least three weeks before the case is called 
for hearing, forty copies of a printed brief, one of which 
shall, on application, be furnished to each of the counsel 
engaged upon the opposite side.

2. This brief shall be printed as prescribed fiTRule 26 
and shall contain in the order here indicated—

(a) A subject index of the matter in the brief, with 
page references, and a table of the cases (alphabetically 
arranged), text books and statutes cited, with references 
to the pages where they are cited.

(b) A reference to the official report of the opinions 
delivered in the courts below, if there were such and they 
have been reported.
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(c) If paragraph 1 of Rule 12 has not been complied 
with, a concise statement of the grounds on which the 
jurisdiction of this court is invoked, embodying all that 
is required to be set forth in the statement described 
in that paragraph.

(d) A concise statement of the case containing all that 
is material to the consideration of the questions presented, 
with appropriate page references to the printed record, 
e. g, (R. 12).

(e) A specification of such of the assigned errors as 
are intended to be urged.

(f) The argument (preferably preceded by a sum-
mary) exhibiting clearly the points of fact and of law 
being presented, citing the authorities and statutes relied 
upon, and quoting the revelant parts of such statutes, 
federal and state, as are deemed to have an important 
bearing. If the statutes are long they should be set out 
in an appendix.

3. The counsel for an appellee or respondent shall file 
with the clerk forty printed copies of his brief, at least 
one week before the case is called for hearing—such brief 
to be of like character with that required of the other 
party, except that no specification of errors need be given, 
and that no statement of the case need be made beyond 
what may be deemed necessary in correcting any inaccu-
racy or omission in the statement of the other side.

4. When there is no assignment of errors, as required 
by section 997 of the Revised Statutes, counsel will not be 
heard, except at the request of the court; and errors not 
specified according to this rule will be disregarded, save 
as the court, at its option, may notice a plain error not as-
signed or specified.

5. When, under this rule, an appellant or petitioner is 
in default, the court may dismiss the cause; and when an 
appellee or respondent is in default, the court may decline 
to hear oral argument in his behalf.
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6. No brief, required by this rule, shall be filed by the 
clerk unless the same shall be accompanied by satisfactory 
proof of service upon counsel for the adverse party.

28.

ORAL ARGUMENT.

1. The appellant or petitioner shall be entitled to 
open and conclude the argument. But when there are 
cross-appeals they shall be argued together as one case, 
and the plaintiff in the court below shall be entitled to 
open and conclude the argument.

2. When no oral argument is made for one of the par-
ties, only one counsel will be heard for the adverse party.

3. Two counsel, and no more, will be heard for each 
party, save that in cases on the summary docket (see Rule 
7, paragraph 5) only one counsel will be heard on the same 
side.

4. In cases on the regular docket (except where ques-
tions have been certified) one hour on each side, and no 
more, will be allowed for the argument, unless more time 
be granted before the argument begins. The time allowed 
may be apportioned between counsel on the same side, at 
their discretion; but a fair opening of the case shall be 
made by the party having the opening and closing.

5. In cases where questions have been certified to this 
court three-quarters of an hour shall be allowed to each 
side for oral argument.

6. In cases on the summary docket one-half hour on 
each side, and no more, will be allowed for the argument.

29.

OPINIONS OF THE COURT.

1. All opinions of the court shall be handed to the clerk 
immediately upon the delivery thereof. He shall cause the 
same to be printed and shall deliver a copy to the reporter.
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2. The original opinions shall be filed by the clerk for 
preservation.

3. Opinions printed under the supervision of the jus-
tices delivering the same need not be copied by the clerk 
into a book of records; but at the end of each term he 
shall cause them to be bound in a substantial manner, 
and when so bound they shall be deemed to have been 
recorded.

30.

INTEREST AND DAMAGES.

1. Where judgments for the payment of money are af-
firmed, and interest is properly allowable, it shall be cal-
culated from the date of the judgment below until the 
same is paid, at the same rate that. similar judgments 
bear interest in the courts of the State where such judg-
ment was rendered.

2. In all cases where an appeal delays proceedings on 
the judgment of the lower court, and appears to have been 
sued out merely for delay, damages at a rate not exceed-
ing 10 per cent., in addition to interest, may be awarded 
upon the amount of the judgment.

3. Paragraphs 1 and 2 of this rule shall be applicable 
to decrees for the payment of money in cases in equity, 
unless otherwise specially ordered by this court.

4. In cases in admiralty, damages and interest may be 
allowed only if specially directed by the court.

31.

PROCEDENDO TO ISSUE ON DISMISSAL.

In all cases of the dismissal of any appeal or writ of cer-
tiorari in this court, the clerk shall issue a mandate, or 
other proper process, in the nature of a procedendo, to the 
court below, so that further proceedings may be had in 
such court as to law and justice may appertain. See 
Rules 34 and 35.
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32.

COSTS.

1. In all cases where any appeal or writ of certiorari 
shall be dismissed in this court, costs shall be allowed to 
the appellee or respondent unless otherwise agreed by the 
parties, except where the dismissal shall be for want of 
jurisdiction, when only the costs incident to the motion to 
dismiss shall be allowed.

2. In all cases of affirmance of any judgment or decree 
by this court, costs shall be allowed to the appellee or re-
spondent unless otherwise ordered by the court.

3. In cases of reversal of any judgment or decree by 
this court, costs shall be allowed to the appellant or peti-
tioner, unless otherwise ordered by the court. The cost of 
the transcript of the record from the court below shall 
be a part of such costs, and be taxable in that court as 
costs in the case.

4. No costs shall be allowed in this court either for or 
against the United States, except where specially author-
ized by statute and directed by the court.

5. When costs are allowed in this court, it shall be the 
duty of the clerk to insert the amount thereof in the body 
of the mandate, or other proper process, sent to the court 
below, and annex to the same the bill of items taxed in 
detail.

6. In pursuance of the act of March 3, 1883, authoriz-
ing and empowering this court to prepare a table of fees 
to be charged by the clerk of this court the following table 
is adopted:

For docketing a case and filing and indorsing the tran-
script of the record, ten dollars.

For entering an appearance, twenty-five cents.
For entering a continuance, twenty-five cents.
For filing a motion, order, or other paper, twenty-five 

cents.
For entering any rule or for making or copying any 

record or other paper, twenty cents per folio of each one 
hundred words.
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For transferring each case to a subsequent docket and 
indexing the same, one dollar.

For entering a judgment or decree, one dollar.
For every search of the records of the court, one dollar.
For a certificate and seal, two dollars.
For receiving, keeping, and paying money in pursuance 

of any statute or order of court, two per cent, on the 
amount so received, kept and paid.

For an admission to the bar and certificate under seal, 
including filing of preliminary certificate and statement, 
fifteen dollars.

For preparing the record or a transcript thereof for the 
printer, in all cases, including records presented with pe-
titions for certiorari, indexing the same, supervising the 
printing and distributing the printed copies to the justices, 
the reporter, the law library, and the parties or their coun-
sel, eight cents per folio of each one hundred words; but 
where the necessary printed copies of the record as printed 
for the use of the court below are furnished, charges un-
der this item will be limited to any additions printed here 
under the clerk’s supervision.

For making a manuscript copy of the record, when re-
quired under Rule 13, fifteen cents per folio of each one 
hundred words, but nothing in addition for supervising 
the printing.

For a mandate or other process, five dollars.
For filing briefs, five dollars for each party appearing.
For every printed copy of any opinion of the court or 

any justice thereof, certified under seal, two dollars.

33.

REHEARING.

A petition for rehearing may be filed with the clerk, in 
term time or in vacation, within twenty-five days after 
judgment is entered, unless the time is shortened or en-
larged by order of the court, or of a justice thereof when 
the court is not in session; and must be printed, briefly 
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and distinctly state its grounds, and be supported by a 
certificate of counsel to the effect that it is presented in 
good faith and not for delay. Such a petition is not sub-
ject to oral argument, and will not be granted, unless a 
justice who concurred in the judgment desires it, and a 
majority of the court so determines.

34.

MANDATES.

Mandates shall issue as of course after the expiration of 
twenty-five days from the day the judgment is entered, 
irrespective of the filing of a petition for rehearing, unless 
the time is shortened or enlarged by order of the court, 
or of a justice thereof when the court is not in session. 
See Rules 31 and 35.

35.

DISMISSING CASES IN VACATION.

Whenever the appellant and appellee in an appeal, or 
the petitioner and respondent in a writ of certiorari, shall 
in vacation, by their attorneys of record, file with the 
clerk an agreement in writing that such appeal or writ 
shall be dismissed, specifying the terms as respects costs, 
and shall pay to the clerk any fees that may be due to 
him, it shall be the duty of the clerk to enter such dis-
missal and to give to either party requesting it a copy of 
the agreement filed; but no mandate or other process shall 
issue on such dismissal without an order of the court. 
See Rules 31 and 34.

36.

APPEALS—BY WHOM ALLOWED—SUPERSEDEAS.

1. In cases where an appeal may be had from a dis-
trict court to this court the same may be allowed, in term 
time or in vacation, by any judge of the district court, 
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including a circuit judge assigned thereto, or by a justice 
of this court. In cases where an appeal may be had from 
a circuit court of appeals to this court the same may be 
allowed, in term time or in vacation by any judge of the 
circuit court of appeals or by a justice of this court. In 
cases where an appeal may be had from a state court of 
last resort to this court the same may be allowed in term 
time or in vacation by the chief justice or presiding judge 
of the state court or by a justice of this court. The judge 
or justice allowing the appeal shall take the proper se-
curity for costs and sign the requisite citation and he may 
also, on taking the requisite security therefor, grant a 
supersedeas and stay of execution or of other proceedings 
under the judgment or decree, pending such appeal. See 
Rev. Stat., secs. 1000 and 1007, paragraph 1 of Rule 10, 
paragraph 2 of Rule 46, and Equity Rule 74, 226 U. S. 
Appendix p. 22. For stay pending application for review 
on writ of certiorari see Rule 38, paragraph 6.

2. Supersedeas bonds must be taken, with good and 
sufficient security, that the appellant shall prosecute his 
appeal to effect, and answer all damages and costs if he 
fail to make his plea good. Such indemnity, where the 
judgment or decree is for the recovery of money not 
otherwise secured, must be for the whole amount of the 
judgment or decree, including just damages for delay, 
and costs and interest on the appeal; but in all suits 
where the property in controversy necessarily follows 
the event of the suit, as in real actions, replevin, and 
suits on mortgages, or where the property is in the cus-
tody of the marshal under admiralty process, as in case 
of capture or seizure, or where the proceeds thereof, or a 
bond for the value thereof, is in the custody or control 
of the court, indemnity is only required in an amount 
sufficient to secure the sum recovered for the use and 
detention of the property, and the costs of the suit, and 
just damages for delay, and costs and interest on the 
appeal.
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37.

QUESTIONS CERTIFIED BY A CIRCUIT COURT OF APPEALS OR 
THE COURT OF APPEALS OF THE DISTRICT OF COLUMBIA.

(See Sec. 239 of the Judicial Code as amended by the Act 
of February 13, 1925.)

1. Where a circuit court of appeals or the Court of 
Appeals of the District of Columbia shall certify to this 
court a question or proposition of law, concerning which 
it desires instruction for the proper decision of a cause, 
the certificate shall contain a statement of the nature of 
the cause and of the facts on which such question or 
proposition of law arises. Questions of fact cannot be so 
certified. Only questions or propositions of law may be 
certified, and they must be distinct and definite.

2. If in such a cause it appears that there is special 
reason therefor, this court may on application, or on its 
own motion, require that the entire record be sent up so 
that it may consider and decide the whole matter in 
controversy as upon appeal.

3. Where application is made for direction that the 
entire record be sent up, the application must be accom-
panied by a certified copy thereof.

38.

REVIEW ON WRIT OF CERTIORARI OF DECISIONS OF STATE 
COURTS, CIRCUIT COURTS OF APPEALS AND THE COURT 
OF APPEALS OF THE DISTRICT OF COLUMBIA.

(See secs. 237(b) and 240(a) of the Judicial Code as 
amended by the Act of February 13, 1925.)

1. A petition for review on writ of Certiorari of a de-
cision of a state court of last resort, a circuit court of ap-
peals, or the Court of Appeals of the District of Columbia, 
shall be accompanied by a certified transcript of the 
record in the case, including the proceedings in the court 
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to which the writ is asked to be directed. For printing 
record see paragraph 7 of this rule.

2. The petition shall contain only a summary and 
short statement of the matter involved and the reasons 
relied on for the allowance of the writ. A supporting 
brief may be included in the petition, but, whether so 
included or presented separately, it must be direct, con-
cise and in conformity with Rules 26 and 27. A failure 
to comply with these requirements will be a sufficient 
reason for denying the petition. See United States n . 
Rimer, 220 U. S. 547; Furness, Withy & Co. v. Yang 
Tsze Insurance Assn., 242 U. S. 430; Houston Oil Co. v. 
Goodrich, 245 U. S. 440; Layne & Bowler Corporation v. 
Western Well Works, 261 U. S. 387, 392; Magnum Im-
port Co. v. Coty, 262 U. S. 159, 163; Southern Power Co. 
v. North Carolina Public Service Co., 263 U. S. 508. 
Forty printed copies of the petition and supporting brief 
shall be filed. The petition will be deemed in time when 
it, the record, and the supporting brief, are filed with 
the clerk within the period prescribed by section 8 of 
the Act of February 13, 1925.

3. Notice of the filing of the petition, together with a 
copy of the petition, printed record and supporting brief, 
shall be served by the petitioner on counsel for the re-
spondent within ten days after the filing, and due proof of 
service shall be filed with the Clerk. If the United States, 
or any of its officers, is respondent and has been repre-
sented in the court below by the Attorney General of the 
United States or any of his subordinates, the service of the 
petition, record and brief shall be made on the Solicitor 
General at Washington, D. C. Counsel for the respondent 
shall have twenty days, and where he resides in California, 
Oregon, Washington, Nevada, Idaho, Utah, Arizona, New 
Mexico, Colorado, Wyoming, Montana, or an outlying 
possession, shall have twenty-five days, after notice, 
within which to file forty printed copies of an opposing 
brief, conforming to Rules 26 and 27.
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(a) If the date for filing a brief in opposition falls in 
the summer recess, the brief may be filed within forty 
days after the service of the notice, but this enlargement 
shall not extend the time to a later date than Septem-
ber 10th.

4. Upon the expiration of the period for filing the re-
spondent’s brief, or upon an express waiver of the right 
to file or the actual filing of such brief in a shorter time, 
the petition, record and briefs shall be distributed by the 
clerk to the court for its consideration.

5. A review on writ of certiorari is not a matter of 
right, but of sound judicial discretion, and will be granted 
only where there are special and important reasons there-
for. The following, while neither controlling nor fully 
measuring the court’s discretion, indicate the character of 
reasons which will be considered:

(a) Where a state court has decided a federal question 
of substance not theretofore determined by this court, or 
has decided it in a way probably not in accord with appli-
cable decisions of this court.

(b) Where a circuit court of appeals has rendered a 
decision in conflict with the decision of another circuit 
court of appeals on the same matter; or has decided an im-
portant question of local law in a way probably in conflict 
with applicable local decisions; or has decided an impor-
tant question of general law in a way probably untenable 
or in conflict with the weight of authority; or has decided 
an important question of federal law which has not been, 
but should be, settled by this court; or has decided a fed-
eral question in a way probably in conflict with applicable 
decisions of this court; or has so far departed from the 
accepted and usual course of judicial proceedings, or so 
far sanctioned such a departure by a lower court, as to 
call for an exercise of this court’s power of supervision.

(c) Where the Court of Appeals of the District of Co-
lumbia has decided a question of general importance, or a 
question of substance relating to the construction or ap-
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plication of the Constitution, or a treaty or statute, of the 
United States, which has not been, but should be, settled 
by this court; or where that court has not given proper 
effect to an applicable decision of this court.

6. Section 8 (d) of the Act of February 13, 1925, pre-
scribes the mode of obtaining a stay of the execution and 
enforcement of a judgment or decree pending an applica-
tion for review on writ of certiorari. The stay may be 
granted by a judge of the court rendering the judgment 
or decree, or by a justice of this court, and may be con-
ditioned on the giving of security as in that section pro-
vided. See Rule 36.

7. The record must be printed conformably to Rule 26, 
with a suitable index, and thirty copies filed with the clerk. 
But where the record has been printed for the use of the 
court below and the necessary copies as so printed are fur-
nished, it shall not be necessary to reprint it for this court, 
but only to print such additions as may be necessary to 
show the proceedings in that court and the opinions there. 
When the petition is presented it will suffice to furnish ten 
copies of the record as printed below together with the 
proceedings and opinion in that court; but if the petition 
is granted the requisite additional printed copies must be 
promptly supplied, by further printing if necessary.

39.

CERTIORARI TO A CIRCUIT COURT OF APPEALS OR THE COURT 
OF APPEALS OF THE DISTRICT OF COLUMBIA BEFORE JUDG-
MENT.

(See sec. 240(a) of the Judicial Code as amended by the 
Act of February 13, 1925.)

Proceedings to bring up to this court on writ of certio-
rari a case pending in a circuit court of appeals or the 
Court of Appeals of the District of Columbia, before judg-
ment is given in such court, should conform, as near as 
may be, to the provisions of Rule 38; and similar reasons

144844°—32-----40 
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for granting or refusing the application will be applied. 
That the public interest will be promoted by prompt 
settlement in this court of the questions involved may 
constitute a sufficient reason.

40.

QUESTIONS CERTIFIED BY THE COURT OF CLAIMS.

(See sec. 3(a) of the Act of February 13, 1925.)

Where the Court of Claims shall certify to this court a 
question of law, concerning which instructions are desired 
for the proper disposition of a case, the certificate shall 
contain a statement of the case and of the facts on which 
such question arises. Questions of fact cannot be certi-
fied. The certification must be confined to definite and 
distinct questions of law.

41.

JUDGMENTS OF THE COURT OF CLAIMS—PETITIONS FOR
REVIEW ON CERTIORARI

(See sec. 3(b) of the Act of February 13, 1925.)

1. In any case in the Court of Claims where both 
parties request in writing, at the time the case is sub-
mitted, that the facts be specially found, it shall be the 
duty of that court to make and enter special findings of 
fact as part of its judgment.

2. In any case in that court where special findings of 
fact are not so requested at the time the case is submitted, 
a party aggrieved by the judgment may, not later than 
twenty days after its rendition, request the court in writ-
ing to find the facts specially; and thereupon it shall be 
the duty of the court to make special findings of fact in 
the case and, by an appropriate order, to make them a part 
of its judgment. The judgment shall be regarded as re-
maining under the court’s control for this purpose.
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3. The special findings required by the two preceding 
paragraphs shall be in the nature of a special verdict, 
and shall set forth the ultimate facts found from the evi-
dence, but not the evidence from which they are found.

4. A petition to this court for a writ of certiorari to 
review a judgment of the Court of Claims shall be ac-
companied by a certified transcript of the record in that 
court, consisting of the pleadings, findings of fact, judg-
ment and opinion of the court, but not the evidence. The 
petition shall contain only a summary and short state-
ment of the matter involved and the reasons relied on for 
the allowance of the writ, but may be accompanied by a 
brief to conform to Rules 26 and 27 as to form. The 
petition, brief and record shall be filed with the clerk and 
forty copies shall be printed under his supervision. The 
record shall be printed in the same way and upon the 
same terms that records on appeal are required to be 
printed. The estimated costs of printing shall be paid 
within five days after the estimate is furnished by the 
clerk and if payment is not so made the petition may be 
summarily dismissed. When the petition, brief and rec-
ord are printed the petitioner shall forthwith serve copies 
thereof on the respondent, or his counsel of record, and 
shall file with the clerk due proof thereof.

5. Within twenty days after the petition, brief and 
record are served the respondent may file with the clerk 
forty printed copies of an opposing brief, conforming to 
Rules 26 and 27. Upon the expiration of that period, or 
upon an express waiver of the right to file or the actual 
filing of such brief in a shorter time, the petition, briefs 
and record, shall be distributed by the clerk to the court 
for its consideration.

The provision of subdivision (a) of paragraph 3 of Rule 
38 shall apply to briefs in opposition to petitions for writs 
of certiorari to review judgments of the Court of Claims.

6. The same general considerations will control in re-
spect of petitions for writs of certiorari to review judg-
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ments of the Court of Claims as are applied to applica-
tions for such writs to other courts. See paragraph 5 of 
Rule 38.

42.

JUDGMENTS OF COURT OF CUSTOMS AND PATENT APPEALS OR
OF SUPREME COURT OF PHILIPPINE ISLANDS—PETITIONS 
FOR REVIEW ON CERTIORARI.

(See sec. 195, Judicial Code, as amended, or sec. 7 of the 
Act of February 13, 1925.)

Proceedings to bring up to this court on writ of certio-
rari a case from the Court of Customs and Patent Appeals 
or from the Supreme Court of the Philippines should con-
form, as near as may be, to the provisions of Rule 38. 
The same general considerations which control when such 
writs to other courts are sought will be applied to them.

43.

ORDER GRANTING CERTIORARI.

Whenever application for a writ of certiorari to review 
a decision of any court is granted, the clerk shall enter an 
order to that effect, and shall forthwith mail notice of the 
granting of the application to the court below and to coun-
sel of record. The order shall direct that the certified 
transcript of record on file here be treated as though sent 
up in response to a formal writ. A formal writ shall not 
issue unless specially directed.

44.

RULES, COSTS, FEES, ETC., ON CERTIORARI.

Where not otherwise specially provided, the rules relat-
ing to appeals, including those relating to costs, fees and 
interest, shall apply, as far as may be, to petitions for, and 
causes heard on, certiorari.
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45.

CUSTODY OF PRISONERS PENDING A REVIEW OF PROCEEDINGS 
IN HABEAS CORPUS.

(See Rev. Stat. sec. 765 and Act of Feb. 13, 1925, sec. 6.)

1. Pending review of a decision refusing a writ of 
habeas corpus, the custody of the prisoner shall not be 
disturbed.

2. Pending review of a decision discharging a writ of 
habeas corpus after it has been issued, the prisoner may 
be remanded to the custody from which he was taken by 
the writ, or detained in other appropriate custody, or en-
larged upon recognizance with surety, as to the court or 
judge rendering the decision may appear fitting in the 
circumstances of the particular case.

3. Pending review of a decision discharging a prisoner 
on habeas corpus, he shall be enlarged upon recognizance, 
with surety, for his appearance to answer and abide by 
the judgment in the appellate proceeding; and if in the 
opinion of the court or judge rendering the decision surety 
ought not to be required the personal recognizance of the 
prisoner shall suffice.

4. The initial order respecting the custody or enlarge-
ment of the prisoner pending review, as also any recogni-
zance taken, shall be deemed to cover not only the review 
in the intermediate appellate court but also the further 
possible review in this court; and only where special rea-
sons therefor are shown to this court will it disturb that 
order, or make any independent order in that regard.

46.

REVIEW ON APPEAL.

1. Appeals to this court from decrees in suits in 
equity in the district courts and in the circuit courts of 
appeals are not affected by the act of January 31, 1928, 
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or the amendatory act of April 26, 1928, both of which 
are copied in the appendix hereto. Such appeals, where 
admissible, must be sought, allowed and perfected as pro-
vided in other statutes and in the equity rules. See 226 
U. S. appendix. The act of February 13, 1925, copied 
in the appendix hereto, shows when an appeal is admis-
sible and when the mode of review is limited to certiorari.

2. Under the act of January 31, 1928, as amended by 
the act of April 26, 1928, the review which theretofore 
could be had in this court on writ of error may now be ob-
tained on an appeal. But the appeal thereby substituted 
for a writ of error must be sought, allowed and perfected 
in conformity with the statutes theretofore providing for 
a writ of error. The appeal can be allowed only on the 
presentation of a petition showing that the case is one 
in which, under the legislation in force when the act of 
January 31, 1928, was passed, a review could be had in 
this court on writ of error. The petition must be accom-
panied by an assignment of errors (see Rule 9), and state-
ment as to jurisdiction (see Rule 12), and the judge or 
justice allowing the appeal must take proper security for 
costs and sign the requisite citation to the appellee. See 
paragraph 1 of Rule 10 and paragraph 1 of Rule 36. The 
citation must be served on the appellee or his counsel 
and filed, with proof of service, with the clerk of the 
court in which the judgment to be reviewed was entered. 
The mode of obtaining a supersedeas is pointed out in 
paragraph 2 of Rule 36.

47.

NO SESSION ON SATURDAY.

The court will not hear arguments or hold open sessions 
on Saturday.

48.

ADJOURNMENT OF TERM.

The court will at every term announce, at least three 
weeks in advance, the day on which it will adjourn, and 
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will not take up any case for argument, or receive any 
case upon briefs or upon petition for certiorari, within two 
weeks before the adjournment, unless otherwise ordered 
for special cause shown.

49.

ABROGATION OF PRIOR RULES.

These rules shall become effective July 1, 1928, and be 
printed as an appendix to 275 U. S. The rules promul-
gated June 8, 1925, appearing in 266 U. S. Appendix, and 
all amendments thereof are rescinded, but this shall not 
affect any proper action taken under them before these 
rules become effective.





APPENDIX TO PULES.

Act  of  Feb rua ry  13, 1925. 
Chapter 229, 43 Stat. 936. 

Effective May 13, 1925.

An Act To amend the Judicial Code, and to further define the 
jurisdiction of the circuit courts of appeals and of the Supreme Court, 
and for other purposes.

Be it enacted by the Senate and House of Representa-
tives of the United States of America in Congress assem-
bled, That sections 128, 129, 237, 238, 239, and 240 of the 
Judicial Code as now existing be, and they are severally, 
amended and reenacted to read as follows:

Sec . 128. (a) The circuit courts of appeal shall have 
appellate jurisdiction to review by appeal or writ of error 
final decisions—

“ First. In the district courts, in all cases save where a 
direct review of the decision may be had in the Supreme 
Court under section 238.

“ Second. In the United States district courts for Hawaii 
and for Porto Rico in all cases.

“ Third. In the district courts for Alaska or any division 
thereof, and for the Virgin Islands, in all cases, civil and 
criminal, wherein the Constitution or a statute or treaty 
of the United States or any authority exercised thereunder 
is involved; in all other civil cases wherein the value in 
controversy, exclusive of interest and costs, exceeds 
$1,000, in all other criminal cases where the offense 
charged is punishable by imprisonment for a term exceed-
ing one year or by death, and in all habeas corpus pro- 
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ceedings; and in the district court for the Canal Zone in 
the cases and mode prescribed in the Act approved Sep-
tember 21, 1922, amending prior laws relating to the 
Canal Zone.

“Fourth. In the Supreme Courts of the Territory of 
Hawaii and of Porto Rico, in all cases, civil or criminal, 
wherein the Constitution or a statute or treaty of the 
United States or any authority exercised thereunder is 
involved; in all other civil cases wherein the value in 
controversy, exclusive of interest and costs, exceeds 
$5,000, and in all habeas corpus proceedings.

“Fifth. In the United States Court for China, in all 
cases.

“(b) The circuit court of appeals shall also have appel-
late jurisdiction—

1 First. To review the interlocutory orders or decrees of 
the district courts, including the District Courts of Alaska, 
Hawaii, Virgin Islands, and Canal Zone, which are speci-
fied in section 129.

2 Second. To review decisions of the district courts, 
under section 9 of the Railway Labor Act.

“(c) The circuit courts of appeal shall also have an 
appellate and supervisory jurisdiction under sections 24 
and 25 of the Bankruptcy Act of July 1, 1898, over all 
proceedings, controversies, and cases had or brought in 
the distirct courts under that Act or any of its amend-
ments, and shall exercise the same in the manner pre-
scribed in those sections; and the jurisdiction of the Cir-
cuit Court of Appeals for the Ninth Circuit in this regard 
shall cover the courts of bankruptcy in Alaska and Hawaii, 
and that of the Circuit Court of Appeals for the First Cir-
cuit shall cover the court of bankruptcy in Porto Rico.

“(d) The review under this section shall be in the fol-
lowing circuit courts of appeal: The decisions of a district

1 As amended by sec. 1, Act of April 11, 1928, Chapter 354, 45 Stat. 
422.

2 As amended by sec. 13(a), Act of May 20, 1926, Chapter 347, 44 
Stat. 587.
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court of the United States within a State in the circuit 
court of appeals for the circuit embracing such State; 
those of the District Court of Alaska or any division 
thereof, the United States district court, and the Supreme 
Court of Hawaii, and the United States Court for China, 
in the Circuit Court of Appeals for the Ninth Circuit; 
those of the United States district court and the Supreme 
Court of Porto Rico in the Circuit Court of Appeals for 
the First Circuit; those of the District Court of the Virgin 
Islands in the Circuit Court of Appeals for the Third 
Circuit; and those of the District Court of the Canal 
Zone in the Circuit Court of Appeals for the Fifth Circuit.

“(e) The circuit courts of appeal are further empow-
ered to enforce, set aside, or modify orders of the Federal 
Trade Commission, as provided in section 5 of ‘An Act to 
create a Federal Trade Commission, to define its powers 
and duties, and for other purposes,’ approved September 
26, 1914; and orders of the Interstate Commerce Commis-
sion, the Federal Reserve Board, and the Federal Trade 
Commission, as provided in section 11 of ‘ An Act to sup-
plement existing laws against unlawful restraints and 
monopolies, and for other purposes,’ approved October 15, 
1914.

“ Sec . 129. Where, upon a hearing in a district court, or 
by a judge thereof in vacation, an injunction is granted, 
continued, modified, refused, or dissolved by an interlocu-
tory order or decree, or an application to dissolve or mod-
ify an injunction is refused, or an interlocutory order or 
decree is made appointing a receiver, or refusing an order 
to wind up a pending receivership or to take the appropri-
ate steps to accomplish the purposes thereof, such as 
directing a sale or other disposal of property held there-
under, an appeal may be taken from such interlocutory 
order or decree to the circuit court of appeals; and sections 
239 and 240 shall apply to such cases in the circuit courts 
of appeals as to other cases therein: Provided, That the 
appeal to the circuit court of appeals must be applied for 
within thirty days from the entry of such order or decree, 
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and shall take precedence in the appellate court; and the 
proceedings in other respects in the district court shall not 
be stayed during the pendency of such appeal unless other-
wise ordered by the court, or the appellate court, or a 
judge thereof: Provided, however, That the district court 
may, in its discretion, require an additional bond as a 
condition of the appeal.”

3(a) In all cases where an appeal from a final decree in 
admiralty to the circuit court of appeals is allowed an 
appeal may also be taken to said court from an interlocu-
tory decree in admiralty determining the rights and lia-
bilities of the parties: Provided, That the same is taken 
within fifteen days after the entry of the decree: And 
provided further, That within twenty days after such en-
try the appellant shall give notice of the appeal to the 
appellee or appellees; but the taking of such appeal shall 
not stay proceedings under the interlocutory decree unless 
otherwise ordered by the district court upon such terms 
as shall seem just.

4(b) That when in any suit in equity for the infringe-
ment of letters patent for inventions, a decree is rendered 
which is final except for the ordering of an accounting, 
an appeal may be taken from such decree to the circuit 
court of appeals: Provided, That such appeal be taken 
within thirty days from the entry of such decree or from 
the date of this act; and the proceedings upon the ac-
counting in the court below shall not be stayed unless so 
ordered by that court during the pendency of such appeal.

Sec . 237. (a) A final judgment or decree in any suit in 
the highest court of a State in which a decision in the suit 
could be had, where is drawn in question the validity of a 
treaty or statute of the United States, and the decision is 
against its validity; or where is drawn in question the 
validity of a statute of any State, on the ground of its 
being repugnant to the Constitution, treaties, or laws of

8 Act of April 3, 1926, Chapter 102, 44 Stat. 233.
4 Act of February 28, 1927, Chapter 228, 44 Stat. 1261. 
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the United States, and the decision is in favor of its 
validity, may be reviewed by the Supreme Court upon 
a writ of error. The writ shall have the same effect as 
if the judgment or decree had been rendered or passed 
in a court of the United States. The Supreme Court may 
reverse, modify, or affirm the judgment or decree of such 
State court, and may, in its discretion, award execution 
or remand the cause to the court from which it was re-
moved by the writ.

“(b) It shall be competent for the Supreme Court, by 
certiorari, to require that there be certified to it for re-
view and determination, with the same power and au-
thority and with like effect as if brought up by writ of 
error, any cause wherein a final judgment or decree has 
been rendered or passed by the highest court of a State 
in which a decision could be had where is drawn in ques-
tion the validity of a treaty or statute of the United 
States; or where is drawn in question the validity of a 
statute of any State on the ground of its being repugnant 
to the Constitution, treaties, or laws of the United States; 
or where any title, right, privilege, or immunity is spe-
cially set up or claimed by either party under the Con-
stitution, or any treaty or statute of, or commission held 
or authority exercised under, the United States; and the 
power to review under this paragraph may be exercised 
as well where the Federal claim is sustained as where it is 
denied. Nothing in this paragraph shall be construed 
to limit or detract from the right to a review on a writ 
of error in a case where such a right is conferred by the 
preceding paragraph; nor shall the fact that a review on 
a writ of error might be obtained under the preceding 
paragraph be an obstacle to granting a review on certio-
rari under this paragraph.

“(c) If a writ of error be improvidently sought and al-
lowed under this section in a case where the proper mode 
of invoking a review is by a petition for certiorari, this 
alone shall not be a ground for dismissal; but the papers 
whereon the writ of error was allowed shall be regarded 
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and acted on as a petition for certiorari and as if duly 
presented to the Supreme Court at the time they were 
presented to the court or judge by whom the writ of 
error was allowed: Provided, That where in such a case 
there appears to be no reasonable ground for granting 
a petition for certiorari it shall be competent for the Su-
preme Court to adjudge to the respondent reasonable 
damages for his delay, and single or double costs, as pro-
vided in section 1010 of the Revised Statutes.”

" Sec . 238. A direct review by the Supreme Court of an 
interlocutory or final judgment or decree of a district 
court may be had where it is so provided in the following 
Acts or parts of Acts, and not otherwise:

“(1) Section 2 of the Act of February 11, 1903, ‘to 
expedite the hearing and determination ’ of certain suits 
brought by the United States under the antitrust or inter-
state commerce laws, and so forth.

“(2) The Act of March 2, 1907, ‘providing for writs 
of error in certain instances in criminal cases ’ where the 
decision of the district court is adverse to the United 
States.

“(3) An Act restricting the issuance of interlocutory 
injunctions to suspend the enforcement of the statute of 
a State or of an order made by an administrative board 
or commission created by and acting under the statute of 
a State, approved March 4, 1913, which Act is hereby 
amended by adding at the end thereof, ‘ The requirement 
respecting the presence of three judges shall also apply 
to the final hearing in such suit in the district court; and 
a direct appeal to the Supreme Court may be taken from 
a final decree granting or denying a permanent injunction 
in such suit.’

“(4) So much of ‘An Act making appropriations to sup-
ply urgent deficiencies in appropriations for the fiscal 
year 1913, and for other purposes,’ approved October 22, 
1913, as relates to the review of interlocutory and final 
judgments and decrees in suits to enforce, suspend, or set 
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aside orders of the Interstate Commerce Commission 
other than for the payment of money.

“(5) Section 316 of ‘An Act to regulate interstate and 
foreign commerce in livestock, livestock products, dairy 
products, poultry, poultry products, and eggs, and for 
other purposes ’ approved August 15, 1921.”

“ Sec . 239. In any case, civil or criminal, in a circuit 
court of appeals, or in the Court of Appeals of the District 
of Columbia, the court at any time may certify to the Su-
preme Court of the United States any questions or prop-
ositions of law concerning which instructions are desired 
for the proper decision of the cause; and thereupon the 
Supreme Court may either give binding instructions on 
the questions and propositions certified or may require 
that the entire record in the cause be sent up for its con-
sideration, and thereupon shall decide the whole matter 
in controversy in the same manner as if it had been 
brought there by writ of error or appeal.”

Sec . 240. (a) In any case, civil or criminal, in a circuit 
court of appeals, or in the Court of Appeals of the District 
of Columbia, it shall be competent for the Supreme Court 
of the United States, upon the petition of any party 
thereto, whether Government or other litigant, to require 
by certiorari, either before or after a judgment or decree 
by such lower court, that the cause be certified to the 
Supreme Court for determination by it with the same 
power and authority, and with like effect, as if the cause 
had been brought there by unrestricted writ of error or 
appeal.

“(b) Any case in a circuit court of appeals where is 
drawn in question the validity of a statute of any State, 
on the ground of its being repugnant to the Constitution, 
treaties, or laws of the United States, and the decision 
is against its validity, may, at the election of the party 
relying on such State statute, be taken to the Supreme 
Court for review on writ of error or appeal; but in that 
event a review on certiorari shall not be allowed at the 
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instance of such party, and the review on such writ of 
error or appeal shall be restricted to an examination and 
decision of the Federal questions presented in the case.

“(c) No judgment or decree of a circuit court of appeals 
or of the Court of Appeals of the District of Columbia 
shall be subject to review by the Supreme Court other-
wise than as provided in this section.”

5 Sec . 2. That cases in a circuit court of appeals under 
section 9 of the Railway Labor Act; under section 5 of 
“An Act to create a Federal Trade Commission, to define 
its powers and duties, and for other purposes,” approved 
September 26, 1914; and under section 11 of “An Act 
to supplement existing laws against unlawful restraints 
and monopolies, and for other purposes,” approved Octo-
ber 15, 1914, are included among the cases to which sec-
tions 239 and 240 of the Judicial Code shall apply.

Sec . 3. (a) That in any case in the Court of Claims, 
including those begun under section 180 of the Judicial 
Code, that court at any time may certify to the Supreme 
Court any definite and distinct questions of law con-
cerning which instructions are desired for the proper dis-
position of the cause; and thereupon the Supreme Court 
may give appropriate instructions on the questions certi-
fied and transmit the same to the Court of Claims for its 
guidance in the further progress of the cause.

(b) In any case in the Court of Claims, including those 
begun under section 180 of the Judicial Code, it shall be 
competent for the Supreme Court, upon the petition of 
either party, whether Government or claimant, to require, 
by certiorari, that the cause, including the findings of fact 
and the judgment or decree, but omitting the evidence, 
be certified to it for review and determination with the 
same power and authority, and with like effect, as if the 
cause had been brought there by appeal.

6 As amended by sec. 13(b) of Act of May 20, 1926, Chapter 347. 
44 Stat. 587.
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(c) All judgments and decrees of the Court of Claims 
shall be subject to review by the Supreme Court as pro-
vided in this section, and not otherwise.

Sec . 4. That in cases in the district courts wherein they 
exercise concurrent jurisdiction with the Court of Claims 
or adjudicate claims against the United States the judg-
ments shall be subject to review in the circuit courts of 
appeals like other judgments of the district courts; and 
sections 239 and 240 of the Judicial Code shall apply to 
such cases in the circuit courts of appeals as to other cases 
therein.

Sec . 5. That the Court of Appeals of the District of Co-
lumbia shall have the same appellate and supervisory 
jurisdiction over proceedings, controversies, and cases in 
bankruptcy in the District of Columbia that a circuit 
court of appeals has over such proceedings, controversies, 
and cases within its circuit, and shall exercise that juris-
diction in the same manner as a circuit court of appeals is 
required to exercise it.

Sec . 6. (a) In a proceeding in habeas corpus in a dis-
trict court, or before a district judge or a circuit judge, the 
final order shall be subject to review, on appeal,, by the 
circuit court of appeals of the circuit wherein the proceed-
ing is had. A circuit judge shall have the same power 
to grant writs of habeas corpus within his circuit that 
a district judge has within his district; and the order of 
the circuit judge shall be entered in the records of the 
district court of the district wherein the restraint com-
plained of is had.

(b) In such a proceeding in the Supreme Court of the 
District of Columbia, or before a justice thereof, the final 
order shall be subject to review, on appeal, by the Court 
of Appeals of that District.

(c) Sections 239 and 240 of the Judicial Code shall 
apply to habeas corpus cases in the circuit courts of 
appeals and in the Court of Appeals of the District of 
Columbia as to other cases therein.

144844 0—32-----41
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(d) The provisions of sections 765 and 766 of the Re-
vised Statutes, and the provisions of an Act entitled “An 
Act restricting in certain cases the right of appeal to the 
Supreme Court in habeas corpus proceedings,” approved 
March 10, 1908, shall apply to appellate proceedings 
under this section as they heretofore have applied to 
direct appeals to the Supreme Court.

Sec . 7. That in any case in the Supreme Court of the 
Philippine Islands wherein the Constitution, or any 
statute or treaty of the United States is involved, or 
wherein the value in controversy exceeds $25,000, or 
wherein the title or possession of real estate exceeding in 
value the sum of $25,000 is involved or brought in ques-
tion, it shall be competent for the Supreme Court of the 
United States, upon the petition of a party aggrieved by 
the final judgment or decree, to require, by certiorari, that 
the cause be certified to it for review and determination 
with the same power and authority, and with like effect, as 
if the cause had been brought before it on writ of error or 
appeal; and, except as provided in this section, the judg-
ments and decrees of the Supreme Court of the Philippine 
Islands shall not be subject to appellate review.

Sec . 8. (a) That no writ of error, appeal, or writ of 
certiorari, intended to bring any judgment or decree 
before the Supreme Court for review shall be allowed or 
entertained unless application therefor be duly made 
within three months after the entry of such judgment or 
decree, excepting that writs of certiorari to the Supreme 
Court of the Philippine Islands may be granted where 
application therefor is made within six months: Provided, 
That for good cause shown either of such periods for 
applying for a writ of certiorari may be extended not 
exceeding sixty days by a justice of the Supreme Court.

(b) Where an application for a writ of certiorari is 
made with the purpose of securing a removal of the case 
to the Supreme Court from a circuit court of appeals or 
the Court of Appeals of the District of Columbia before 
the court wherein the same is pending has given a judg-
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ment or decree the application may be made at any time 
prior to the hearing and submission in that court.

(c) No writ of error or appeal intended to bring any 
judgment or decree before a circuit court of appeals for 
review shall be allowed unless application therefor be duly 
made within three months after the entry of such judg-
ment or decree.

(d) In any case in which the final judgment or decree 
of any court is subject to review by the Supreme Court 
on writ of certiorari, the execution and enforcement of 
such judgment or decree may be stayed for a reasonable 
time to enable the party aggrieved to apply for and to 
obtain a writ of certiorari from the Supreme Court. The 
stay may be granted by a judge of the court rendering 
the judgment or decree or by a justice of the Supreme 
Court, and may be conditioned on the giving of good and 
sufficient security, to be approved by such judge or 
justice, that if the aggrieved party fails to make applica-
tion for such writ within the period allotted therefor, or 
fails to obtain an order granting his application, or fails 
to make his plea good in the Supreme Court, he shall 
answer for all damages and costs which the other party 
may sustain by reason of the stay.

Sec . 9. That in any case where the power to review, 
whether in the circuit courts of appeals or in the Supreme 
Court, depends upon the amount or value in controversy, 
such amount or value, if not otherwise satisfactorily dis-
closed upon the record, may be shown and ascertained by 
the oath of a party to the cause or by other competent 
evidence.

Sec . 10. That no court having power to review a judg-
ment or decree of another shall dismiss a writ of error 
solely because an appeal should have been taken, or dis-
miss an appeal solely because a writ of error should have 
been sued out; but where such error occurs the same shall 
be disregarded and the court shall proceed as if in that 
regard its power to review were properly invoked.
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Sec . 11. (a) That where, during the pendency of an 
action, suit, or other proceeding brought by or against an 
officer of the United States, or of the District of Colum-
bia, or the Canal Zone, or of a Territory or an insular 
possession of the United States, or of a county, city, oi 
other governmental agency of such Territory or insular 
possession, and relating to the present or future discharge 
of his official duties, such officer dies, resigns, or other-
wise ceases to hold such office, it shall be competent for 
the court wherein the action, suit, or proceeding is pend' 
ing, whether the court be one of first instance or an ap-
pellate tribunal, to permit the cause to be continued and 
maintained by or against the successor in office of such 
officer, if within six months after his death or separation 
from the office it be satisfactorily shown to the court that 
there is a substantial need for so continuing and main-
taining the cause and obtaining an adjudication of the 
questions involved.

(b) Similar proceedings may be had and taken where 
an action, suit, or proceeding brought by or against an 
officer of a State, or of a county, city, or other govern-
mental agency of a State, is pending in a court of the 
United States at the time of the officer’s death or sepa-
ration from the office.

(c) Before a substitution under this section is made, the 
party or officer to be affected, unless expressly consenting 
thereto, must be given reasonable notice of the applica-
tion therefor and accorded an opportunity to present any 
objection which he may have.

Sec . 12. That no district court shall have jurisdiction 
of any action or suit by or against any corporation upon 
the ground that it was incorporated by or under an Act 
of Congress: Provided, That this section shall not apply 
to any suit, action, or proceeding brought by or against 
a corporation incorporated by or under an Act of Con-
gress wherein the Government of the United States is the 
owner of more than one-half of its capital stock.
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Sec . 13. That the following statutes and parts of stat-
utes be, and they are, repealed:

Sections 130, 131, 133, 134, 181, 182, 236, 241, 242, 243, 
244, 245, 246, 247, 248, 249, 250, 251, and 252 of the 
Judicial Code.

Sections 2, 4, and 5 of “An Act to amend an Act en-
titled ‘An Act to codify, revise, and amend the laws re-
lating to the judiciary,’ approved March 3, 1911,” ap-
proved January 28, 1915.

Sections 2, 3, 4, 5, and 6 of “An Act to amend the Judi-
cial Code, to fix the time when the annual term of the 
Supreme Court shall commence, and further to define the 
jurisdiction of that court,” approved September 6, 1916.

Section 27 of “An Act to declare the purpose of the 
people of the United States as to the future political 
status of the people of the Philippine Islands, and to 
provide a more autonomous government for those islands,” 
approved August 29, 1916.

So much of sections 4, 9, and 10 of “An Act to provide 
for the bringing of suits against the Government of the 
United States,” approved March 3, 1887, as provides for 
a review by the Supreme Court on writ of error or appeal 
in the cases therein named.

So much of “An Act restricting in certain cases the 
right of appeal to the Supreme Court in habeas corpus 
proceedings,” approved March 10, 1908, as permits a di-
rect appeal to the Supreme Court.

So much of sections 24 and 25 of the Bankruptcy Act 
of July 1, 1898, as regulates the mode of review by the 
Supreme Court in the proceedings, controversies, and 
cases therein named.

So much of “An Act to provide a civil government for 
Porto Rico, and for other purposes,” approved March 2, 
1917, as permits a direct review by the Supreme Court of 
cases in the courts in Porto Rico.

So much of the Hawaiian Organic Act, as amended by 
the Act of July 9, 1921, as permits a direct review by the 
Supreme Court of cases in the courts in Hawaii
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So much of section 9 of the Act of August 24, 1912, re-
lating to the government of the Canal Zone as designates 
the cases in which, and the courts by which, the judgments 
and decrees of the district court of the Canal Zone may 
be reviewed.

Sections 763 and 764 of the Revised Statutes.
An Act entitled “An Act amending section 764 of the 

Revised Statutes,” approved March 3, 1885.
An Act entitled “An Act to prevent the abatement of 

certain actions,” approved February 8, 1899.
An Act entitled “An Act to amend section 237 of the 

Judicial Code,” approved February 17, 1922.
An Act entitled “An Act to amend the Judicial Code in 

reference to appeals and writs of error,” approved Sep-
tember 14, 1922.

All other Acts and parts of Acts in so far as they are 
embraced within and superseded by this Act or are in-
consistent therewith.

Sec . 14. That this Act shall take effect three months 
after its approval; but it shall not affect cases then pend-
ing in the Supreme Court, nor shall it affect the right to 
a review, or the mode or time for exercising the same, as 
respects any judgment or decree entered prior to the date 
when it takes effect.

Approved, February 13, 1925.

Act  of  Ja n u a ry  31, 1928.

Chapter 14, 45 Stat. 54.

An Act In reference to writs of error.

Be it enacted by the Senate and House of Representa-
tives of the United States of America in Congress Assem-
bled, That the writ of error in cases, civil and criminal, is 
abolished. All relief which heretofore could be obtained 
by writ of error shall hereafter be obtainable by appeal.
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Sec . 2. That in all cases where an appeal may be taken 
as of right it shall be taken by serving upon the adverse 
party or his attorney of record, and by filing in the office 
of the clerk with whom the order appealed from is en-
tered, a written notice to the effect that the appellant 
appeals from the judgment or order or from a specified 
part thereof. No petition of appeal or allowance of an 
appeal shall be required: Provided, however, That the 
review of judgments of State courts of last resort shall be 
petitioned for and allowed in the same form as now pro-
vided by law for writs of error to such courts.

Act  of  Apri l  26, 1928.

Chapter 440, 45 Stat. 466.

An Act To amend section 2 of an Act entitled “An Act in ref-
erence to writs of error,” approved January 31, 1928, Public, 
Numbered 10, Seventieth Congress.

Be it enacted by the Senate and House of Representa-
tives of the United States of America in Congress assem-
bled, That section 2 of an Act entitled “An Act in refer-
ence to writs of error,” approved January 31, 1928, Public, 
Numbered 10, Seventieth Congress, be, and it is hereby, 
amended to read as follows:

“ Sec . 2. The statutes regulating the right to a writ of 
error, defining the relief which may be had thereon, and 
prescribing the mode of exercising that right and of in-
voking such relief, including the provisions relating to 
costs, supersedeas, and mandate, shall be applicable to the 
appeal which the preceding section substitutes for a writ 
of error.”





STATEMENT SHOWING CASES ON DOCKETS, CASES DIS-
POSED OF, AND CASES REMAINING ON DOCKETS, FOR 
THE OCTOBER TERMS 1929, 1930, AND 1931

ORIGINAL APPELLATE TOTALS

1929 1930 1931 1929 1930 1931 1929 1930 1931

Total cases on dock-
ets____________

Cases disposed of
during terms_____

Cases remaining 
on dockets_

21

3

24

8

20

1

963

791

1, 015

892

1, 003

883

984

794

1, 03i

90C

1, 023

884

18 16 19 172 123 120 190 13i 139

1929

TERMS

1930 1931

Distribution of cases disposed of during terms:
Original cases___ ______ _  __ __ 3 

232 
559

18 
119 
53

8
326
566

16
76
47

1
282
601

19
60
60

Appellate cases on merits________________
Petitions for certiorari__________________

Cases remaining on dockets:
Original cases._____ _____________ ____
Appellate cases on merits________________
Petitions for certiorari__________________

649





INDEX.

ABANDONMENT. See Workmen’s Compensation Acts, 2.
ADMINISTRATIVE DECISIONS.

Enjoining Enforcement. Suit in federal court premature if 
application to state court having jurisdiction by suit in equity 
to revise administrative order in a legislative way has not been 
made. Porter n . Investors Syndicate, 461.

ADJOURNMENT. See Constitutional Law, II, 1.
ADMIRALTY. See Rules.

Limited Liability. Restraint of action in state court when right 
to limit is there questioned. Ex parte Green, 437.

AGENCY. See Interstate Commerce Acts, 4.
ANTI-TRUST ACTS. See Constitutional Law, II, 2-3; Jurisdiction, 

I, 2.
1. " Trade,” not limited to buying, selling or exchanging com-
modities; it may have a broader sense. Atlantic Dyers & Clean-
ers v. United States, 427.

2. District of Columbia. Restraints of purely local trade come 
within § 3 of Sherman Act. Id.

3. Agreement of Cleaners, Dyers and Renovators of Clothes to 
fix prices and allot customers, held in restraint of “ trade.” Id.

4. Injunction. Modification. Packers' Consent Decree. Modi-
fication of consent decree enjoining packers from retailing meats 
and trading in groceries, so as to permit wholesaling of groceries, 
denied. United States v. Swift & Co., 106.

APPEAL. See Jurisdiction, I, 3, 4, 5, 9-11; II, 3-5; III, 1-3; 
Procedure.

APPOINTMENT. See Senate.
ATTORNEY’S FEES. See Costs; Fraud.
AUTOMOBILES. See Constitutional Law, III, 2-3; IV, 1-2; VIII, 

(B), 5-6, 10; VIII, (C), 4-8; Criminal Law, 1; Customs Laws, 
2-4; Highways, 1-3; Statutes, 9-10.

651
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BANKRUPTCY. See Rules.
Summary Proceeding. Consent. Issues in proceeding to set 
aside voidable preferences under § 60 (b), ordinarily triable in 
plenary suit, may be tried summarily before referee if parties 
consent; referee is “court” within §§ 23 (b) and 60 (b). Mac-
Donald v. Plymouth County Trust Co., 263; Page v. Arkansas 
Natural Gas Co., 269.

BANKS.
1. Relation between bank and depositor is that of debtor and
creditor. Blakey v. Brinson, 254. •
2. Insolvency. Priority. Mere debiting of depositor’s account 
for purchase of bonds did not create trust; depositor remained 
general creditor only. Id.

BILLS. See Constitutional Law, II, 1.
BILLS OF EXCEPTIONS. See Jurisdiction, III, 3.

Filing Out of Time. Agreement. Bill held adequate and prop-
erly incorporated in the record, though signed by judge out of 
time. Taylor v. United States, 1.

BLUE SKY LAWS.
1. Legislative Functions of Commissioner and reviewing courts 
under Montana statute. Porter v. Investors Syndicate, 461.

2. Id. Power of state court to stay enforcement of Commis-
sioner’s order, by interlocutory injunction. Id.

CARRIERS. See Constitutional Law, III, 2, 3; VIII, (B), 6; 
Employers Liability Act; Interstate Commerce Acts; Statutes, 
9-10.

CERTAINTY. See Constitutional Law, VIII, (B), 2-4; Highways, 
3; Statutes, 8-11.

CERTIORARI. See Jurisdiction, II, 2.
CIRCUIT COURTS OF APPEALS. See Jurisdiction, III.
CITIZENS. See International Law; Parties; Taxation, IV, 5.
CLEANING AND DYEING BUSINESS. See Antitrust Acts, 3.
COLORADO. See Waters.
COMMERCE. See Constitutional Law, III, 1-7.
COMMISSION MERCHANTS. See Interstate Commerce Acts, 8.

CONFLICT OF LAWS.
See Bradford Electric Lt. Co. v. Clapper, 145.
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CONGRESS. See Constitutional Law; Senate.
Signing of Bills by President after adjournment of Congress. 
Edwards v. United Stafes, 482.

CONSENT. See Bankruptcy; Senate, 3.
CONSERVATION. See Constitutional Law, VIII, (B), 7-8.
CONSIGNEE. See Interstate Commerce Acts, 7.
CONSTITUTIONAL LAW. See Courts, 2; Injunctions, 1; Intoxi-

cating Liquors; Senate, 2; Statutes, 5-6, 12; Taxation, III; IV.
I. In General, p. 653.

II. Legislative Power, p. 654.
III. Commerce Clause, p. 654.
IV. Contract Clause, p. 655.
V. Full Faith and Credit Clause, p. 655. •

VI. Fourth Amendment, p. 655.
VII. Fifth Amendment, p. 655.

VIII. Fourteenth Amendment.
(A) In General, p. 656.
(B) Due Process Clause, p. 656.
(C) Equal Protection Clause, p. 657.

Delegation of Legislative Power. See Texas.
Copyright. See this title, I, 9.

I. In General.
1. Validity of Statute. Tested by its effect rather than form. 
Gregg Dyeing Co. v. Query, 472.
2. Id. Related Statutes Considered. Effect of questioned stat-
ute may depend upon resultant of that and other statutes. Id.

3. Id. Conclusive effect of state court ruling that several stat-
utes must be taken together. Id.

4. Attacking Statute. Possibility of invasion of constitutional 
rights under statute not ground for injunction in absence of 
action or threat of it. Continental Baking Co. n . Woodring, 352.

5. Construction of Statute. Should favor constitutionality if 
possible. Porter v. Investors Syndicate, 461.
6. Id. In passing on constitutionality of state tax this Court 
is concerned not with designation of tax but only with its prac-
tical operation. Lawrence v. Mississippi Tax Comm., 276.
7. Presumption of Constitutionality. Court can not assume that 
state court will construe state statute so as to render it unconsti-
tutional. Utah Power & L. Co. v. Pfost, 165.
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CONSTITUTIONAL LAW—Continued.
8. Evading Federal Question. Constitutional question properly- 
raised in state court may not be evaded by decision on non- 
federal ground that is unsubstantial or illusory. Id.

9. Instrumentalities of Government. Immunity from Taxation. 
Copyrights not federal instrumentalities; income therefrom not 
immune from state taxation. Fox Film Corp. v. Doyal, 123.

II. Legislative Power. See Senate.
1. Signing of Bills. Under Art. I, § 7, of the Constitution, a bill 
signed by the President within ten days (Sundays excepted) 
after it was presented to him, but after the final adjournment of 
the Congress that passed it, becomes a law. Edwards v. United 
States, 482. .

2. District of Columbia. Plenary character of power over Dis-
trict of Columbia vested in Congress by Const., Art. I, § 8, 
cl. 17, and applied in § 3 of Sherman Antitrust Act, as compared 
with the limited power to regulate commerce (Const., Art. I, 
§ 8, cl. 3) on which § 1 of that Act is based. Atlantic Cleaners 
& Dyers v. United States, 427.

3. Id. Restraint of Trade. Congress may forbid even when the 
trade is purely local in the District. Id.

III. Commerce Clause. See supra, II, 2.
1. Power of States. Proration orders under Oklahoma Curtail-
ment Act, applying to production of petroleum but not to sales 
or transportation, held consistent with commerce clause. Cham-
plin Refining Co. v. Corporation Commission, 210.

2. Id. Motor Vehicles in interstate commerce. Size and weight 
subject to regulation by each State, in the absence of national 
legislation. Sproles v. Binford, 374.

3. Carriers by Motor; License; Insurance. State may condition 
use of highways by requiring such carriers to obey reasonable 
regulations, pay fee and tax and file insurance policy as security 
against injuries by negligence to persons and property other than 
the passengers and goods carried. Continental Baking Co. v. 
Woodring, 352.

4. Gasoline Tax. Validity of when imposed on those who import 
for their own local use. Gregg Dyeing Co. v. Query, 472.

5. Id. Discrimination obviated by other laws imposing like tax, 
in effect, on all other local users through tax on local sales. Id.
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CONSTITUTIONAL LAW—Continued.
6. State Taxation. Electricity. Statute of Idaho imposing li-
cense tax on production of electrical energy for sale, though 
transmitted and sold to consumers in other State, valid; certainty 
and validity of tax not affected by fact that amounts of electricity 
transmitted to other States may have to be ascertained as ele-
ment in computation. Utah Power & Light Co. v. Pfost, 165.

7. Intoxicatng Liquors. Power of State to forbid importation 
though licensed by Federal Government. McCormick & Co. v 
Brown, 131.

IV. Contract Clause.
1. Police Power vs. Private Contracts. Size and weight of motor 
vehicles on state highways subject to state regulation, though 
performance of contracts of carriage may be thereby interfered 
with. Sproles n . Binford, 374.

2. Id. Contracts relating to use of highways are made subject 
to this regulatory power. Id.

V. Full Faith and Credit Clause.
1. What is Public Act. State statute is “ public act” within 
meaning of clause. Bradford Electric Light Co. v. Clapper, 145.

2. Federal Courts. Bound equally with state courts to observe 
mandate of full faith and credit clause. Id.

3. Workmen’s Compensation Acts. Defenses. State workmen’s 
compensation act determining contract of employment between 
residents and excluding action for wrongful death, must be 
recognized by courts in another State as defense, even when the 
accident is within their territorial jurisdiction. Id.

VI. Fourth Amendment.
Unreasonable Search. Search of garage adjacent to dwelling by 
prohibition officers, to secure evidence of guilt, held unreasonable. 
Taylor v. United States, 1.

VII. Fifth Amendment.
1. Due Process. Appellate Court. Duty to stay within record 
and not fix unanticipated liability on party, as to which he has 
not been heard and for which his opponent did not ask. Rude 
v. Buchhalter, 451.

2. Id. Hearing. Petition for rehearing and denial by reasoned 
opinion not equivalent to hearing in advance. Id.
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CONSTITUTIONAL LAW—Continued.
VIII. Fourteenth Amendment.

(A) In General.
1. State Action. Action of executive committee of political party 
excluding negroes from participation in primary elections, pur-
suant to authority conferred not by party itself but by statute, 
was state action within meaning of Fourteenth Amendment. 
Nixon v. Condon, 73.

2. Id. Whether political parties or their committees are agencies 
of government within Fourteenth or Fifteenth Amendment is 
question which will be determined by this Court for itself. Id.

(B) Due Process Clause.
1. Federal Question. Refusal of state court to decide is denial 
of due process. Lawrence v. Mississippi Tax Comm., 276.

2. Statutes. Uncertainty. Idaho statute levying license tax on 
production of electricity held not so uncertain as to require ad-
ministrative action without a legislative standard. Utah Power 
& L. Co. v. Pfost, 165.

3. Id. In administration of revenue act involving complicated 
measurements and computations, fair and reasonable approxima-
tions are sufficient. Id.

4. Penal Statutes. Uncertainty. Section 9 of Oklahoma Cur-
tailment Act, authorizing receivership for the producing proper-
ties of violators of the Act, held void for uncertainty. Champlin 
Refining Co. v. Corporation Comm., 210.

5. Motor Vehicles. Limitation of Load to 7,000 pounds net, 
within discretion of legislature. Sproles v. Binford, 374.

6. Carriers by Motor. Power of State to regulate and tax for 
use of highways and to require insurance for third persons against 
carrier’s negligence. Continental Baking Co. v. Woodring, 352.
7. Conservation. Oil and Gas. Right of owner of oil lands 
subject to reasonable regulation by State. Champlin Refining 
Co. v. Corporation Comm., 210.

8. Id. Rule of proration prescribed by Oklahoma statute re-
stricting production of petroleum to prevent waste, not arbitrary 
interference with private business; orders will not be set aside 
merely because the agents or employees of the commission were 
paid by operators. Id.

9. Tax on Incomes. State may tax incomes of its citizens 
though derived from sources outside State. Lawrence v. Mis-
sissippi Tax Comm., 276:
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CONSTITUTIONAL LAW—Continued.
10. Police Power. Discretion of Legislature as to means. Rea-
sonableness the test; not scientific precision. Sproles v. Binford, 
374.

(C) Equal Protection Clause.
1. State Taxation. Discrimination. State not required to main-
tain rigid rule of equal taxation; differences not shown to be 
substantial do not fall within constitutional prohibition. Law-
rence v. Mississippi Tax Comm., 276.

2. Id. Mississippi income tax law, though exempting income 
earned from sources without the State by corporations, and not 
by individuals, valid. Id.

3. Id. Irrigation of Lands. In Idaho statute taxing electricity 
produced for sale, exemption of that used for irrigating lands 
valid. Utah Power & L. Co. v. Pfost, 165.

4. Motor Vehicles. A classification allowing greater length and 
load to trucks making short hauls to and from common carriers 
than to motor trucks generally, valid. Sproles v. Binford, 374.

5. Motor Vehicle Regulation. Statute upheld limiting net load 
and length of trucks but inapplicable to temporary movements 
of farm implements and machinery and to passenger buses. Id.

6. Id. Favoring Short Hauls to and from Railroads, by allowing 
greater length and load, held constitutional. Id.

7. Carriers by Motor. In demanding compensation for use of 
highways, and regulating that use for the public safety, State 
may treat motor vehicles as special class. Continental Baking 
Co. v. Woodring, 352.

8. Id. Exemption from regulation and mileage tax under the 
particular statute, (1) of carriers in municipalities where they 
have headquarters and in respect of their operations within 25- 
mile zones surrounding such municipalities; (2) of transporta-
tion of livestock and farm products to market by the owner 
thereof or supplies for his own use in his own motor vehicle; 
and (3) of transportation of children to and from school—held 
justifiable classification. Id.

9. Gasoline Tax on those who import for their own use, not 
invidious where other local users are in effect taxed the same 
through a tax on local sales which is “ passed on ” to consumers. 
Gregg Dyeing Co. n . Query, 472.

144844°—32----- 42
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CONSTITUTIONAL LAW—Continued.
10. Race Discrimination. Primary Elections. State Action. 
Action of state executive committee of political party, excluding 
negroes from participation in primary elections, pursuant to 
authority conferred not by party itself but by state statute, 
invalid. Nixon v. Condon, 73.

CONTRACTS. See Antitrust Acts; Constitutional Law, IV, 1—2; 
V, 3.

COPYRIGHTS. See Constitutional Law, I, 9; Taxation, IV, 2.

CORPORATIONS. See Taxation, I, 2; II, 6.

COSTS.
Attorneys’ Fees. When taxable against fund held by depositary. 
Rude v. Buchhalter, 451.

COURTS. See Administrative Decisions; Admiralty; Bankruptcy; 
Bills of Exceptions; Blue Sky Laws; Constitutional Law, I, 
6-8; VII, 1-2; Jurisdiction.

CRIMINAL LAW. See Constitutional Law, VIII, (B), 4; Customs 
Laws, 1-5; Injunctions, 2; Statutes, 11.
1. Offenses. Smuggling. Intoxicating Liquors. Driver of auto-
mobile used in smuggling intoxicating liquors into country was 
subject to prosecution under the Tariff Act for the unlawful 
importation and under the National Prohibition Act for trans-
portation in violation thereof. General Motors Acceptance 
Corp. v. United States, 49.

2. Prosecution of Revenue or Prohibition Agents. Removal from 
state to federal court; character and amendment of petition. 
Colorado v. Symes, 510.

CUSTOM. See Interstate Commerce Acts, 7.

CUSTOMS LAWS.
1. Offenses. Unlawful Importation. Importation of intoxicating 
liquors without permit or payment of duties was offense under 
Tariff Act. General Motors Acceptance Corp. v. United States, 
49.

2. Forfeiture. Unlawful Importation. Intoxicating Liquors. 
Vehicle carrying smuggled intoxicating liquors may be seized 
and forfeited under Tariff Act and provisions of Revised Statutes 
ancillary thereto. General Motors Acceptance Corp. v. United 
States, 49; United States v. Commercial Credit Co., 63.
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CUSTOMS LAWS—Continued.
3. Id. Vehicles which were implements or links in continuous 
process of carriage in unlawful importation of intoxicating 
liquors, held subject to forfeiture under Tariff Act though loaded 
after liquors had crossed border. United States v. Commercial 
Credit Co., 63.

4. Id. Effect of Prohibition Act. Forfeiture provisions of cus-
toms laws applicable to vehicle used in unlawful importation of 
intoxicating liquors, not superseded by § 26 of National Prohibi-
tion Act. General Motors Acceptance Corp. v. United States, 49.
5. Penalties. Manifest. Vessel may be libeled under Tariff Act 
to enforce penalties for failure of master to produce manifest 
and for carrying unmanifested cargo of intoxicating liquors; § 26 
of National Prohibiton Act does not prevent. General Import 
& Export Co. v. United States, 70.

DEATH. See Statutes, 7; Workmen’s Compensation Acts, 1.
DEBTOR AND CREDITOR. See Banks, 1.

DELEGATIONS OF POWER. See Texas, 2.
DEPOSITARY. See Costs.
DIRECTOR GENERAL. See Interstate Commerce Acts, 5.
DISCRIMINATION. See Constitutional Law, VIII, (C), 1-10; 

Highways, 2.
DISTRICT OF COLUMBIA. See Antitrust Acts, 2-3; Constitu-

tional Law, II, 2-3.
DOMICILE. See Taxation, I, 1.
DUE PROCESS. See Constitutional Law, VII, 1-2; VIII, (B).
DUTIES. See Customs Laws.
ELECTIONS. See Constitutional Law, VIII, (C), 10.
ELECTRICITY. See Constitutional Law, III, 6; Taxation, IV, 4.
ELECTRIC RAILWAYS. See Interstate Commerce Acts, 2.
EMPLOYERS’ LIABILITY ACT.

1. Status of Employee. Effect of misrepresentation of age in 
obtaining the employment. Milwaukee, St. P. & S. S. M Ry. 
Co. v. Borum, 447.

2. Negligence. Injury sustained in stepping from caboose on 
trestle, by brakeman ordered to fix hot-box, held due to own 
negligence. Baltimore & Ohio R. Co. v. Berry, 272.
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EMPLOYERS’ LIABILITY ACT—Continued.
3. Id. Disobedience of operating orders by conductor and en-
gineer resulting in collision, held proximate cause of their deaths. 
Southern Ry. Co. v. Youngblood, 313; Southern Ry. Co. v. 
Dantzler, 318.
4. Last Clear Chance. Evidence of negligence of conductor held 
insufficient to warrant recovery for death of engineer upon doc-
trine of last clear chance. St. Louis Southwestern Ry. Co. v. 
Simpson, 346.

EQUAL PROTECTION. See Constitutional Law, VIII, (C), 1-10.

EQUITY. See Administrative Decisions; Costs; Injunctions; Juris-
diction, I, 2—3; Rules.

ESTATES. See Taxation, III; IV, 1.
ESTOPPEL. See Judgments.

EVIDENCE. See Constitutional Law, VI; Employers’ Liability 
Act, 4.

EXEMPTIONS. See Constitutional Law, 1, 9; Interstate Com-
merce Acts, 1.

FACTORS. See Interstate Commerce Acts, 8.
FEDERAL CONTROL. See Interstate Commerce Acts, 5; Taxa-

tion, II, 2-3.

FINDINGS. See Interstate Commerce Acts, 6; Jurisdiction, I, 11.
FORFEITURE. See Customs Laws, 2-4; Shipping.

Vehicles. Smuggling. Intoxicating Liquors. Innocent Owner. 
Government may elect to seize and forfeit vehicle under customs 
laws for unlawful importation, in which proceeding forfeiture 
may be enforced even against innocent owner; or it may seize 
vehicle under § 26 of National Prohibition Act for the unlawful 
transportation, in which case rights of innocent owner are pro-
tected. General Motors Acceptance Corp. n . United States, 49.

FRANCHISE TAX. See Receivers, 1; Taxation, IV, 6.
FRAUD. See Bankruptcy; Employers’ Liability Act, 1.

Fraud or Bad Faith in maintaining a suit—as a basis for charging 
attorneys fees and other expenses against guilty party and making 
them a lien on the fund in question. Rude v. Buchhalter, 451.

FULL FAITH AND CREDIT. See Constitutional Law, V, 1-3; 
Jurisdiction, I, 12.
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GASOLINE. See Constitutional Law, III, A-5; VIII, (C), 9; Tax-
ation, IV, 3.

HEARING. See Constitutional Law, VII, 1-2; Jurisdiction, I, 4.

HIGHWAYS. See Constitutional Law, III, 2-3; IV, 1-2; VIII, 
(B), 5-6; VIII, (C), 4r-8; Statutes, 9-10.
1. Kansas Motor Vehicles Act. Construction and validity of as 
applied to private and public carriers. Continental Baking Co. v. 
Woodring, 352.

2. Motor Vehicles. Regulations of length and load may dis-
criminate in order to foster fair distribution of traffic between 
railways and trucks and save highways, and may favor transpor-
tation of passengers by bus over property transportation by 
truck. Sproles v. Binford, 374.

3. Texas Motor Vehicle Act limiting net loads of motor trucks to 
7,000 pounds, with certain exceptions, construed and held not 
void for uncertainty or invalid under the federal and state con-
stitutions. Id.

IDAHO. See Constitutional Law, III, 6; VIII, (C), 3; Statutes, 6.

IMPORTS. See Constitutional Law, III, 4, 7; Customs Laws, 1-4.

INCOME TAX. See Taxation, II; IV, 5.

INFANTS. See Personal Injuries.

INHERITANCE. See Taxation, III; IV, 1.

INJUNCTIONS. See Administrative Decisions; Antitrust Acts, 4; 
Blue Sky Laws, 2; Constitutional Law, I, 4; Jurisdiction, 
I, 2-3; IV, 3.
1. Execution of Statute. Mere apprehension of unconstitutional 
acts not ground for injunction. Continental Baking Co. v. Wood-
ring, 352.

2. Criminal Law. Injunction to restrain enforcement. Champ-
lin Refining Co. v. Corporation Comm., 210.

INNOCENT OWNER. See Forfeiture.

INSOLVENCY. See Banks, 2.

INSTRUMENTALITIES OF GOVERNMENT. See Constitutional
Law, I, 9.
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INSURANCE. See Constitutional Law, III, 3; VIII, (B), 6.

INTERNATIONAL LAW. See Constitutional Law, V; Taxation, 
I, 1.
Representation of citizens by State, in litigation. See Wyoming 
v. Colorado, 494.

INTERPLEADER. See Reed v. Allen, 191.

INTERSTATE COMMERCE ACTS. See Jurisdiction, I, 1, 11; 
Taxation, II, 2-3.
1. Transportation Act. Construction. Being remedial legisla-
tion, should be liberally interpreted; but exemptions should be 
limited to effect remedy intended. Piedmont & Northern Ry. 
Co. v. Interstate Commerce Comm., 299.

2. New Construction. Authorization. Electric railway devoted 
largely to handling of interstate freight in connection with steam 
railroads held not exempt from jurisdiction of Commission as 
“interurban electric railway.” Id.

3. Unfair Practice found to have existed at Chicago Stockyards 
in collection by line-haul carriers of increase in loading charge 
for the Stockyards Company. Adams v. Mellon, 397.

4. Tariff. Agency. A terminal company, though a common 
carrier, may act as agent for line haul carriers and not be 
entitled to collect its published charge from shippers. Id.

5. Director General of Railroads liable to shippers for losses due 
to “ unjust and unreasonable practice.” Transportation Act, 
§ 206 (c). Id.

6. Findings of Commission that a terminal service of unloading 
is covered by the line-haul rate is conclusive in an action on a 
reparation order, if supported by evidence. Id.

7. Unloading of Livestock. Held, under the particular custom 
and practice, a transportation service rather than, as ordinarily, 
a duty of the consignee. Id.

8. Reparation. Parties. Commission merchants who paid un-
lawful charges on account of shippers may reclaim from carrier. 
Id.

9. Id. Objection not made to Commission nor to trial court in 
action to enforce reparation order, not entertained on review. Id.

INTERURBAN RAILWAYS. See Interstate Commerce Acts, 2.
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INTOXICATING LIQUORS. See Constitutional Law, III, 7; VI; 
Customs Laws, 1-5; Forfeiture; Prohibition Act, 2; Shipping.
1. State Legislation. Provisions of National Prohibition Act 
relating to issue of permits did not supersede authority of State 
to require permits in enforcement of its legislation. McCormick 
& Co. v. Brown, 131.

2. Id. State may provide additional instruments to make pro-
hibition effective. Id.

3. Webb-Kenyon Act. Act not repealed by Eighteenth Amend-
ment or National Prohibition Act. Id.

4. Id. Shipments into State by wholesalers without permit re-
quired by state law, were within Act, though consigned to 
licensed local dealers. Id.

IRRIGATION. See Constitutional Law, VIII, (C), 3; Waters.
JUDGMENTS. See Jurisdiction, I, 1-4, 6-12; II, 4; III, 1-2.

Res Judwata. Judgment of ejectment, not appealed from, was 
bar to second action, though another decree on which plaintiffs 
in first action relied as having determined title was subsequently 
reversed. Reed v. Allen, 191.

JURISDICTION. See Bankruptcy; Blue Sky Laws, 1-2; Con-
stitutional Law, V; Injunctions; Interstate Commerce Acts, 
2, 9; Rules.

I. In General, p. 664.
II. Jurisdiction of this Court, p. 665.

III. Jurisdiction of Circuit Courts of Appeals, p. 665.
IV. Jurisdiction of District Courts, p. 666.

References to particular subjects under this title: 
Administrative Decisions, I, 8. 
Admiralty, IV, 3.
Amendment of Petition, IV, 2.
Appeal, III, 2-3.
Authentication of Record, II, 2; III, 2.
Bill of Exceptions, III, 3.
Certiorari, II, 2.
Criminal Law, IV, 1-2.
Decree, I, 10.
Equity, I, 2.
Federal Question, II, 5.
Findings, I, 11; II, 4.
Full Faith and Credit, I, 12.
Hearing, I, 4.
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References to particular subjects under this title—Contd. 

Injunction, I, 2-3; IV, 3.
Interstate Commerce Commission, I, 11.
Judgment, I, 9-10.
Justices, II, 2.
Local Questions, I, 6-7.
Parties, II, 1.
Petition for Rehearing, I, 5.
Receivers, I, 7.
Record, I, 4.
Removal, IV, 1-2.
Reversal, I, 9-10.
Scope of Review, I, 1.
Senate, I, 13.
State Courts, I, 6-7 ; IV, 3.
States, II, 1.
Time, II, 2.

I. In General.
1. Scope of Review, in action to enforce reparation order of 
Interstate Commerce Commission. Adams v. Mellon, 397.

2. Injunction. Court has power to modify injunction to adapt it 
to changed conditions, though decree entered by consent. United 
States v. Swift & Co., 106.

3. Id. Pending interlocutory appeal. Champlin Rfg. Co. v. Cor-
poration Commn., 210.
4. Hearing. Appellate court should not inflict unanticipated 
and unclaimed liabilities based on grounds not argued and out-
side of the record. Rude v, Buchhalter, 451.
5. Id. Petition for Rehearing, and its denial in a reasoned opin-
ion are not equivalent to a hearing in advance of decision. Id.
6. Local Questions. Conclusive effect of state court ruling that 
several state statutes must be taken together. Gregg Dyeing 
Co. v. Query, 472.
7. Id. Ruling that franchise tax is on privilege to do business 
and is applicable to business in hands of receiver. Michigan v. 
Michigan Tr. Co., 334.
8. Administrative Decisions. Attempt to enjoin in federal court 
on constitutional ground is premature if administrative remedy 
by suit in state court having legislative functions in the matter 
has not been tried. Porter v. Investors Syndicate, 461.
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9. Reversal. Scope of Power. Appellate court reviewing one 
judgment has no power to reverse or modify another and inde-
pendent judgment. Reed v. Allen, 191.

10. Partial Reversal leaves other parts of decree in effect with 
power in court below to enforce them. Ex parte Krentler- 
Amold Hinge Last Co., 533.

11. Findings of Interstate Commerce Commission, when con-
clusive. Adams v. Mellon, 397.

12. Full Faith and Credit Clause, binds federal courts. Brad-
ford Electric Co. v. Clapper, 145.

13. Rules of Senate. Power of court to construe. United States 
v. Smith, 6.

II. Jurisdiction of this Court.
1. Parties. In a suit between two States to determine the rela-
tive rights of each and of their respective citizens to divert 
water from an interstate stream, private appropriators are repre-
sented by their respective States and need not be made parties 
to be bound by the decree. Wyoming v. Colorado, 494.

2. Certiorari. Time Limit. Applications to a Justice to extend 
time must be made first within the statutory period and then 
within period as extended. Finn v. Railroad Commission, 559; 
Cresswell ex rel. Di Pierro v. Tillinghast, 560.

3. Improper Authentication of Record. Reversal of Circuit 
Court of Appeals decision dismissing appeal, in order to permit 
authentication to be amended. Chang Chow v. United States, 
530; Yim Kim Lau v. United States, 531.

4. Findings. Conclusiveness. Concurrent findings of two courts 
below not disturbed unless clearly erroneous. United States v. 
Commercial Credit Co., 63.

5. Federal Question. Decision of can not be evaded by state 
court. Utah Power & Light Co. v. Pfost, 165; Lawrence v. 
Mississippi Tax Commn., 276.

III. Jurisdiction of Circuit Courts of Appeals.
1. Partial Reversal. See supra, I, 10.

2. Appeal. Power to allow amended authentication of record. 
Chang Chow n . United States, 530; Yim Kim Lau v. United 
States, 531.
3. Id. Bill of Exceptions. Id.
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IV. Jurisdiction of District Courts. See supra, I, 1-3, 9-10, 12-13; 

II, 4; III, 2-3.
1. Removal of Criminal Case, against revenue or prohibition 
agent. Contents of petition. Colorado v. Symes, 510.

2. Id. Amendment of Petition. Id.

3. Admiralty. Restraint of action in state court, to protect ship-
owner’s right to limit liability. Ex parte Green, 437.

JUSTICES.
Power to extend time for filing application for certiorari. See 
Jurisdiction, II, 2.

KANSAS. See Highways, 1.
LARAMIE RIVER. See Waters.

LAST CLEAR CHANCE. See Employers’ Liability Act, 4.
LEASING ACT. See Public Lands.
LIENS.

On fund to secure reimbursement of claimant or depositary for 
expenses of litigation, including attorneys fees. Rude v. Buch- 
halter, 451.

LIMITATION OF LIABILITY. See Admiralty.
LIMITATIONS.

On application for certiorari, see Jurisdiction, II, 2.
LIVESTOCK. See Interstate Commerce Acts, 3, 7.
MANIFEST. See Customs Laws, 5.
MASTER. See Customs Laws, 5.
MASTER AND SERVANT. See Employers’ Liability Act, 1-4.
MINES. See Public Lands.
MISREPRESENTATION. See Employers’ Liability Act, 1.
MONOPOLY. See Antitrust Acts.
MONTANA. See Blue Sky Laws, 1-2.
MOTOR VEHICLES. See Constitutional Law, III, 2-3; IV, 1-2; 

VIII, (B), 5-6; VIII, (C), 4-8; Criminal Law, 1; Customs 
Laws, 2-4; Forfeiture; Highways; Prohibition Act, 2; Stat-
utes, 9-10; Texas, 1-2.

NAVIGATION LAWS. See Shipping.



INDEX. 667

NEGLIGENCE. See Employers’ Liability Act, 2—4; Personal 
Injuries.

NEGROES. See Constitutional Law, VIII, (C), 10.
NOMINATIONS. See Senate, 3.

OFFICERS. See Constitutional Law, VIII, (B), 8; Senate.
OIL AND GAS. See Constitutional Law, III, 1; VIII, (B), 7-8; 

Public Lands.
Property Rights of landowners in oil and gas. Champlin Re-
fining Co. v. Corporation Commission, 210.

OKLAHOMA.
Curtailment Act. Validity of Act of February 11, 1915, restrict-
ing production of oil and gas to prevent waste. Champlin Re-
fining Co. v. Corporation Commission, 210.

PACKERS CONSENT DECREE. See Antitrust Acts, 4; Juris-
diction, I, 2.

PARTIES. See Interstate Commerce Acts, 8.
Representation of citizens by their States in suits between States 
in Supreme Court. Wyoming v. Colorado, 494.

PENALTIES. See Customs Laws, 2-5.
“ PENDING.”

Interpretation of term. Porter n . Investors Syndicate, 461.

PERMITS. See Intoxicating Liquors, 1.
PERSONAL INJURIES.

Trespassing Infant. New Jersey statute bars recovery where 
child injured by cars while playing on railroad. Erie R. Co. v. 
Duplak, 440.

POLICE POWER. See Constitutional Law, I; IV; VIII.
POLITICAL PARTIES. See Constitutional Law, VIII, (A), 1-2;

VIII, (C), 10.
PREFERENCES. See Bankruptcy; Banks, 2; Public Lands.
PRESIDENT. See Senate, 3.

Power to sign bill after adjournment of Congress. Edwards V. 
United States, 482.

PRESUMPTIONS. See Constitutional Law, I, 7; Statutes, 4.
PRICE-FIXING AGREEMENTS. See Antitrust Acts, 3.

PRIORITY. See Banks, 2.
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PROCEDURE. See Jurisdiction; Rules; and other more specific 
titles.
Separate Proceedings. Appeal from Judgments. Where decree 
in interpleader suit and judgment of ejectment, based on same 
facts, went against party, appeals should have been taken from 
both. Reed v. Allen, 191.

PROHIBITION ACT. See Constitutional Law, III, 7; VI; Criminal 
Law, 1-2; Customs Laws, 1-5; Forfeiture; Intoxicating 
Liquors, 1-4; Shipping.
1. Removal of state prosecution of federal agent. See Colorado 
v. Symes, 510.

2. Unlawful Transportation. Sale of Vehicle. Section 26 of 
Prohibition Act does not supersede forfeiture provisions of cus-
toms laws relating to vehicles and vessels used in violation thereof. 
General Motors Acceptance Corp. v. United States, 49; General 
Import & Export Co. v. United States, 70.

PUBLIC LANDS.
Oil Prospecting Permit. To enjoy preference right under Leas-
ing Act, applicant, after erecting monument and posting notice, 
must not only file application but must also pay application fee, 
within 30 days. Hardeman v. Witbeck, 444.

PUBLIC OFFICERS. See Senate, 3.

RACE DISCRIMINATION. See Constitutional Law, VIII, (C), 10. 

RAILROADS. See Constitutional Law, VIII, (C), 6; Employers’ 
Liability Act; Interstate Commerce Acts; Personal Injuries.

RECEIVERS. See Constitutional Law, VIII, (B), 4; Taxation, 
I, 2-3.
1. Liability for Franchise Tax. Corporation in hands of re-
ceiver appointed to continue business held subject to franchise 
tax imposed by statute construed by state court to be applicable; 
tax must be paid by receiver as it accrues, as expense of admin-
istration, and in preference to claims of creditors. Michigan v. 
Michigan Trust Co., 334.

2. Receiverships for Conservation. Inequitable results should 
be avoided. Id.

REHEARING. See Constitutional Law, VII, 2; Jurisdiction, I, 4.
REMOVAL. Of state prosecution, see Prohibition Act, 1.
REPARATIONS. See Interstate Commerce Acts, 8-9; Jurisdic-

tion, I, 1.
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REPEAL. See Statutes, 14.
RES JUDICATA. See Judgments.
RESTITUTION.

Rule of Restitution upon reversal of judgment held inapplicable. 
Reed n . Allen, 191.

RESTRAINT OF TRADE. See Antitrust Acts, 1-3; Constitu-
tional Law, II, 2-3.

REVENUE OFFICERS.
Removal of Prosecution of. See Colorado v. Symes, 510.

REVERSAL. See Jurisdiction, I, 9-10.
RULES. See Senate, 1-3.

Revised Rules of this Court and Amendments, p. 575.
Equity Rules, Amendments, p. 570.
Admiralty Rules, Amendments, p. 572.
Bankruptcy Rules, Amendments, p. 573.

SALES. See Taxation, II, 4.

SAVING CLAUSE. See Statutes, 13.
SEARCH AND SEIZURE. See Constitutional Law, VI.
SCHOOLS. See Constitutional Law, VIII, (C), 8.

SENATE.
1. Rules. Construction. Question of construction of Rules of 
Senate is judicial question when right of appointee to office 
depends upon it. United States v. Smith, 6.

2. Id. Great weight attaches to Senate’s construction of its 
own Rules; but Court not bound by construction arrived at 
subsequently to events in controversy. Id.

3. Id. Consent to Nominations. Rules of Senate relating to 
reconsideration of vote confirming nomination did not contem-
plate reconsideration after ordering of immediate notification to 
President. Id.

SHIPPING. See Customs Laws, 5.
Navigation Laws. Forfeiture. Vessel carrying cargo of intoxi-
cating liquors, though licensed only for fishing trade, subject to 
forfeiture; forfeiture under R. S. § 4377 is in rem and not 
dependent upon preliminary adjudication of personal guilt. 
United States v. The Ruth Mildred, 67.

SMUGGLING. See Criminal Law, 1; Forfeiture, 1.
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STATES. SeeConstitutional Law, VIII, (A), 1-2; VIII, (B), 9-10.
STATUTES. See Constitutional Law, I, 1-7; II, 1-3; III, 1, 6;

V, 1, 3; VIII, (A), 1; VIII, (B), 2—4; Interstate Commerce Acts, 
1; Receivers, 1.
1. State statute as “public act” under full faith and credit 
clause. Bradford Electric Light Co. v. Clapper, 145.

2. Construction. Words. Popular import of words furnishes 
general rule for interpretation of public laws. Woolford Realty 
Co. v. Rose, 319.

3. Id. Construction that would engender mischief should be 
avoided. Id.

4. Presumption that identical words in different parts of statute 
have the same meaning—when not conclusive. Atlantic Cleaners 
& Dyers v. United States, 427.

5. Limiting Acts to One Subject. Invalidity of statute under 
constitutional requirement that acts must embrace but one sub-
ject which shall be expressed in the title. Utah Power & L. Co. 
v. Pfost, 165.

6. Id. Expressing Subject in Title. Idaho statute imposing 
license tax on production of electricity construed as applicable 
only to such as was produced for sale, which limitation was 
expressed in its title, and the statute therefore was not incon-
sistent with § 16, Art. 3 of state constitution. Id.

7. Extra-Territorial Effect. Recognition of Vermont Workmen’s 
Compensation Act as defense to action in other State for death 
by wrongful act, when parties made contract of employment and 
resided in Vermont, did not give Act extra-territorial application. 
Bradford Electric Light Co. n . Clapper, 145.

8. Certainty. Statute may use ordinary term to express ideas 
which find adequate interpretation in common usage and under-
standing. Sproles v. Binford, 374.

9. Certainty. Statute regulating and taxing carriers by motor 
but excepting carriers operating wholly within a city or village 
and carriers operating within a radius of 25 miles beyond the 
corporate limits “ of such city or any village,” held not void 
for uncertainty. Continental Baking Co. v. Woodring, 352.

10. Id. Texas Motor Vehicle Act, limiting length of vehicles 
and weight of load, but more liberal to those used to transport 
property from point of origin “ to the nearest practicable com-
mon carrier receiving or loading point or from a common carrier
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unloading point by way of the shortest practicable route to 
destination,”—held not void for uncertainty. Sproles n . Bin-
ford, 374.

11. Certainty. Penal Statutes. Provision of Oklahoma Curtail-
ment Act authorizing receivership for the producing properties 
of violators of the Act, was penal provision and void for uncer-
tainty. Champlin Refining Co. v. Corporation Commission, 210.

12. Separable Provisions. Validity. Provision of Oklahoma 
statute restricting production of petroleum to prevent waste, 
objected to as authorizing price fixing, was separable from valid 
parts, and constitutionality need not be considered. Id.

13. Saving Clause. Effect of. Utah Power & L. Co. v. Pfost, 
165.

14. Repeal. Repeals by implication not favored. General 
Motors Acceptance Corp. v. United States, 49.

STOCKYARDS. See Interstate Commerce Acts, 3.

TARIFF. See Interstate Commerce Acts, 4.

TARIFF ACTS. See Customs Laws, 1-4.

TAXATION. See Constitutional Law, I, 6, 9; III, 4-6; VIII, (B), 
2-3, 6, 9; VIII, (C), 1-3, 7-9; Receivers, 1.

I. In General, p. 671.
II. Income Tax, p. 672.

III. Estate Tax, p. 672.
IV. State Taxation, p. 672.

I. In General.
1. Domicile as basis for taxation. Lawrence v. Mississippi Tax 
Comm., 276.
2. Return by Receiver. Under Act of 1916, only receiver having 
complete control of all property and business of the corporation 
required to make return. North American Oil Consolidated v. 
Burnet, 417.

3. Time for Return, when income from property was collected 
by receiver in suit challenging owner’s title and paid to owner 
later upon dismissal of bill. Id.

4. Time for Return, where taxpayer’s right to income not com-
pletely settled due to pendency of appeal from decree in his 
favor. Id.
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II. Income Tax. See I, 2-4, supra; and Constitutional Law, VIII,

(B), 9.
1. Basis of Computing. Computation of gains and losses on 
basis of annual accounting is general principle underlying income 
tax statute. Woolford Realty Co. v. Rose, 319.

2. What Constitutes Income. Railroads. Amount paid railroad 
by Government under § 209 of Transportation Act, as guaran-
teed operating income for six months following federal control, 
was taxable income. Texas & Pacific Ry. Co. v. United States, 
285.

3. Id. Payments under § 204 of Transportation Act to rail-
roads which were not under federal control was taxable income; 
award held taxable as income for 1920 though not determined 
by Commissioner and paid until 1923. Continental Tie & 
Lumber Co. n . United States, 290.
4. Gains. Insurance Companies. How gain from sale or other 
disposition of property computed under § 204 of 1928 Act; basis 
of value. MacLaughlin v. Alliance Insurance Co., 244.
5. Deductions. Taxpayer seeking allowance for losses must 
show that he is entitled thereto. Woolford Realty Co. v. Rose, 
319.

6. Deduction of Net Loss in Succeeding Year. Affiliated Corpo-
rations. Where corporation affiliated with another in 1927 but 
had no net income for that year, losses of previous years not 
deductible in consolidated return. Woolford Realty Co. v. Rose, 
319. See also, Planters Cotton Oil Co. v. Hopkins, 332.

III. Estate Tax.
Deductions. State succession taxes not deductible from gross 
estate under Revenue Act of 1916. United States v. Kombst, 
424.

IV. State Taxation.
1. California Inheritance Tax. Is a succession rather than a 
transfer tax. United States v. Kombst, 424.
2. Copyrights. Income from taxable by State. Fox Film Corp. 
v. Doyal, 123.
3. Gasoline Tax, on use of imported gasoline. Gregg Dyeing Co. 
v. Query, 472.
4. Electric Power. Tax on production. Utah Power & Light Co.
v. Pfost, 165.
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5. Foreign-earned Income. Taxable to citizen. Lawrence v. 
Mississippi Tax Commission, 276.

6. Franchise Tax. Liability of corporation in hands of receiver. 
Michigan v. Michigan Trust Co., 334.

TENANTS IN COMMON. See Oil and Gas.
TEXAS.

1. Motor Vehicle Act construed and sustained. Sproles n . Bin-
ford, 374.

2. Id. Provision allowing Highway Department to grant special 
permits, for limited periods, for transportation of oversize and 
overweight commodities and equipment, held not a delegation 
of legislative power in violation of Art. I, § 28, of Texas Consti-
tution. Id.

“ TRADE.” See Antitrust Acts, 1-3.
TRANSPORTATION ACT. See Interstate Commerce Acts; Tax-

ation, II, 2-3.
TRESPASS. See Personal Injuries.
TRUSTS. See Banks, 2; Costs.
UNFAIR PRACTICE. See Interstate Commerce Acts, 3.
VERMONT. See Statutes, 7.
WASTE.

Oklahoma statute prohibiting waste of petroleum. See Cham-
plin Refining Co. v. Corporation Commission, 210.

WATERS. See Constitutional Law, VIII, (C), 3.
Irrigation Rights. Effect of former decree adjudicating rights 
in Laramie River as between Wyoming and Colorado and their 
citizens. Wyoming v. Colorado, 494.

WEBB-KENYON ACT. See Intoxicating Liquors, 3-4.
WORKMEN’S COMPENSATION ACTS. See Constitutional Law, 

V, 3; Courts, 5-6; Statutes, 7.
1. Application. Injuries Outside State. Where contract of em-
ployment was made in Vermont and parties resided there, rights 
must be determined by law of that State, though injury occurred 
in other State where suit was brought. Bradford Electric Light 
Co. v. Clapper, 145.

144844°—32------43
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WORKMEN’S COMPENSATION ACTS—Continued.
2. Rights. Abandonment. Acceptance of Act of one State by 
employer resident in other held not abandonment of defense 
under Act of such other State in respect of employee injured 
while casually working in first State. Id.

WYOMING. See Waters.

o
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