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SUPREME COURT OF THE UNITED STATES
ALLOTMENT OF JUSTICES

It 1s ordered, That the following allotment be made
of the Chief Justice and Associate Justices of this Court
among the circuits, agreeably to the acts of Congress
in such case made and provided, and that such allotment
be entered of record, viz:

For the First Circuit, Lours DEmMBITZ BRANDEIS, Asso-
ciate Justice.

For the Second Circuit, HarLAN Fiske StonEe, Asso-
ciate Justice.

For the Third Circuit, Owen J. RoBERTS, Associate
Justice.

For the Fourth Circuit, CuArRLES Evans Hucnes,
Chief Justice.

For the Fifth Circuit, Bensamin N. Carpozo, Associate
Justice.

For the Sixth Cireuit, JAmEs C. McREYNoLDS, Asso-
ciate Justice.

For the Seventh Circuit, WiLLis VAN DEVANTER, Asso-
ciate Justice.

For the Eighth Circuit, Pierce ButLER, Associate
Justice.

For the Ninth Circuit, GEORGE SUTHERLAND, Associate
Justice.

For the Tenth Circuit, WiLLls VAN DEvVANTER, Asso-
ciate Justice.

March 28, 1932.
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TAYLOR v. UNITED STATES.

CERTIORARI TO THE CIRCUIT COURT OF APPEALS FOR THE
FOURTH CIRCUIT.

No. 693. Argued April 11, 12, 1932.—Decided May 2, 1932.

1. The time for settling a bill of exceptions after a conviction, was
extended at the request of the Government and expired on a
Sunday; counsel for both sides went together to the judge’s
chambers to secure his signature on the Saturday preceding, but
failing to find him, agreed to ask for it on the next Monday.
This was done and the bill was then signed pursuant to their
agreement. Held that it should be accepted as part of the record,
because of the exceptional circumstances. P. 4.

2. Suspicion that a person is engaged in violations of the prohibition
law, confirmed by the odor of whisky and by peeping through a
chink in a garage standing adjacent to his dwelling and part of the
same premises, will not justify prohibition officers in breaking into
the garage and seizing the whisky for the purpose of obtaining
evidence of guilt. P. 5.

55 F. (2d) 58, reversed.

Cerriorart, 285 U. S. 534, to review the affirmance of
a conviction under the Prohibition Act.

Mr. R. Palmer Ingram, with whom Miss Helen Eliz-
abeth Brown was on the brief, for petitioner.
The Government’s contention that the evidence in this

case is not properly before the Court is untenable.
144844°— 321 3
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The fact that the last day of the period for settling the
bill of exceptions fell on Sunday operated to extend the
time to the next day on which the business of the court
could legally be transacted.

Here there are both express consent and conduet equi-
tably estopping the Government to deny consent.

An endorsement upon the Bill, “ We agree upon the
above, the foregoing Bill of Exceptions,” signed by coun-
sel after an extension by insufficient order, was held to be
a waiver of any objections to the order in Gulf, C. & 8.
F. Ry. Co. v. Jackson, 64 Fed. 70. The facts bring the
present case within the term “ extraordinary circum-
stances.” In re Bill of Exceptions, 37 F. (2d) 849, 851.
See also Waldron v. Waldron, 156 U. S. 361.

The opinion below unduly narrows the term “private
dwelling,” in § 25, Title 2, National Prohibition Act, and
limits the Fourth Amendment. The garage was part of
the residence premises. Henderson v. United States, 12
F. (2d) 528, 529. In any event, the protection of the
Fourth Amendment includes garages, barns and other
structures. Temperani v. United States, 299 Fed. 365;
United States v. Slusser, 270 Fed. 818.

The search of a dwelling for intoxicating liquor without
a warrant is strictly prohibited; and the issuance of a
search warrant for such premises is definitely limited.
National Prohibition Act, § 25, Title 2; Espionage Act of
June 15, 1917, §8§ 611 et seq.; Thompson v. United States,
22 F. (2d) 134; Staker v. United States, 5 F. (2d) 312,
314; Agnello v. United States, 269 U. S. 20, 30.

The breaking into and search of any. building at 2.30
o’clock at night is unreasonable and a wanton violation
of the Fourth Amendment. The violation of the Con-
stitution becomes even more grave when the building was
part of a dwelling and the occupant was aroused from his
sleep. Alvau v. United States, 33 F, (2d) 467, 470;
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People v. Marzhausen, 204 Mich. 559; Weeks v. United
States, 232 U. S. 383, 391, 392.

The search does not come within the exception men-
tioned in the Agnello case of a search “incident to a law-
ful arrest.” No person was present and subject to arrest.
The agents knew before they forced their way in that no
one was there,

The common law powers of peace officers have been
limited by constitutional provisions and largely replaced
by statute. But prohibition agents are statutory
creatures (Dumbra v. United States, 268 U. S. 435)
without the general powers of peace officers.

Solicitor General Thacher, with whom Assistant At-
torney General Y oungquist, and Messrs. Mahlon D. Kiefer
and W. Marvin Smith were on the brief, for the United
States.

Mg. Justice McREYNOLDS delivered the opinion of the
Court.

An indictment, United States Distriet Court for Mary-
land, charged petitioner Taylor with the unlawful pos-
session of intoxicating liquor—whiskey, one hundred
twenty-two cases.

By timely petition to the court he asserted that in the
night time prohibition agents acting without warrant had
entered and searched the garage adjacent to his residence
and had found and seized the liquor; that with this as
evidence the indictment had been obtained; he antici-
pated that like use would be made of it at the trial. The
prayer for its exclusion was denied.

By stipulation the cause went for trial by the court
without a jury. The District Attorney called three of
the agents who participated in the search. The defend-
ant moved to exclude all their testimony on the ground
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that the search and seizure, made without warrant and in
violation of his constitutional rights, were unreasonable;
also that his private dwelling had been entered contrary
to the inhibition of the Willis-Campbell Act. The trial
court overruled this motion, adjudged defendant guilty
and imposed fine and imprisonment. The Circuit Court
of Appeals affirmed the judgment. The cause comes up
by certiorari.

There is a suggestion, first made here, that the bill of
exceptions printed in the record was signed by the judge
out of time and therefore eannot be considered.

The trial took place during February, 1931. By proper
orders permission to file the bill of exceptions was ex-
tended to May 17th, 1931—Sunday. It was actually
signed on May 18th. Immediately following the signa-
ture of the judge the following appears—‘ 5/18/31. This
Bill of Exceptions is agreed upon. Simon E. Sobeloff,
U. S. Attorney. James M. Hoffa, Assistant U. S.
Attorney.”

The facts surrounding the preparation and signing have
been presented by affidavit and are not in dispute. Hav-
ing prepared the bill, petitioner’s counsel duly lodged it
with the United States Attorney. For convenience of
the latter’s office there were extensions of time to May
17th. On May 16th, the Assistant District Attorney,
having just completed examination of the bill, went with
petitioner’s counsel to the judge’s chambers to secure his
signature. Failing to find him, they agreed to ask his
signature on Monday, May 18th. On that day, with the
express approval of all parties and in pursuance of the
earlier agreement, the judge signed the bill. The con-
siderable delay in settling the bill followed the request of
the Assistant District Attorney in charge and was per-
mitted for his convenience.

In these exceptional circumstances—the facts being un-
disputed—we think the petitioner is entitled to the bene-
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fit of the bill. And negativing any intent to relax the
general rule, we accept it as adequate and properly incor-
porated in the record. See Waldron v. Waldron, 156
U. S. 361, 378.

Without undertaking to defend the challenged search
and seizure, the Solicitor General submits the cause for
our decision. As the conviction was affirmed by the Cir-
cuit Court of Appeals, he prefers not to enter a confession
of error. He does, however, say that in his opinion, with-
out regard to whether the garage constituted part of the
private dwelling, upon the facts shown, the entry by the
agents was wrongful and the search and seizure unreason-
able. With this view we agree. The judgment below
must be reversed.

During the night, November 19th, 1930, a squad (six or
more) of prohibition agents, while returning to Balti-
more City, discussed premises 5100 Curtis Avenue, of
which there had been complaints “ over a period of about
a year.” Having decided to investigate, they went at
once to the garage at that address, arriving there about
2:30 A. M. The garage—a small metal building—is on
the corner of a city lot and adjacent to the dwelling in
which petitioner Taylor resided. The two houses are
parts of the same premises,

As the agents approached the garage they got the odor
of whiskey coming from within. Aided by a searchlight,
they looked through a small opening and saw many card-
board cases which they thought probably contained jars
of liquor. Thereupon they broke the fastening upon a
door, entered and found one hundred twenty-two cases of
whiskey. No one was within the place and there was no
reason to think otherwise. While the search progressed,
Taylor came from his house and was put under arrest.
The search and seizure were undertaken with the hope of
securing evidence upon which to indict and conviet him.
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Although over a considerable period numerous com-
plaints concerning the use of these premises had been
received, the agents had made no effort to obtain a warrant
for making a search. They had abundant opportunity so
to do and to proceed in an orderly way even after the odor
had emphasized their suspicions; there was no probability
of material change in the situation during the time neces-
sary to secure such warrant. Moreover, a short period of
watching would have prevented any such possibility.

We think, in any view, the action of the agents was in-
excusable and the seizure unreasonable. The evidence
was obtained unlawfully and should have been suppressed.
See Carroll v. United States, 267 U. S. 132; United States
v. Lefkowitz, 285 U. S. 452, and cases there cited.

Prohibition officers may rely on a distinctive odor as
a physical fact indicative of possible crime; but its pres-
ence alone does not strip the owner of a building of con-
stitutional guarantees against unreasonable search. This
record does not make 1t necessary for us to discuss the
rule in respect of searches in connection with an arrest.
No offender was in the garage; the action of the agents
had no immediate connection with an arrest. The pur-
pose was to secure evidence to support some future arrest.

Reversed.

UNITED STATES ». GEORGE OTIS SMITH.

CERTIFICATE FROM THE COURT OF APPEALS OF THE DISTRICT
OF COLUMBIA.

No. 694. Argued March 21, 22, 1932.—Decided May 2, 1932.

1. A question of construction of the Rules of the Senate becomes
a judicial question when the right of an appointee to office, chal-
lenged in a quo warranto proceeding, depends upon it. P. 33.

2. In deciding such a question, great weight is to be attached to the
present construction of the rules by the Senate itself; but that
construction, so far, at least, as arrived at after the events in
controversy, is not conclusive on the Court. Id.
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3. Rules of the Senate provided that when a nomination to office was
confirmed, any Senator voting in the majority might move for re-
consideration on the same day on which the vote was taken, or on
either of the next two days of actual executive session; that if noti-
fication of the confirmation had been sent to the President before
the expiration of the time within which the motion to reconsider
might be made, the motion to reconsider should be accompanied
by a motion to request the President to return said notification to
the Senate; and that nominations confirmed should not be returned
by the Secretary of the Senate to the President until the expiration
of the time limited for making the motion to reconsider the same,
or while the motion to reconsider was pending, “ unless otherwise
ordered by the Senate.” Held that when the Senate had confirmed
a nomination and on the same day had by unanimous consent
caused the President to be notified of the confirmation, and the
President thereupon had commissioned the nominee and the latter
had taken the oath and entered upon the duties of his office, the
rules did not contemplate that the Senate thereafter, within two
executive sessions following that of the confirmation, might enter-
tain a motion to reconsider the confirmation, request return by the
President of the notification, and upon his refusal to return it, might
reconsider and reject the nomination. P. 32 et seq.

Supreme Ct. D. C., affirmed.

On cerTIFIcATION by the Court of Appeals of the Dis-
trict of Columbia of a question arising upon an appeal
from a judgment dismissing a petition for a writ of quo
warranto. This Court ordered up the whole record.*

Mr. John W. Davis, with whom Mr. Alexander J.
Groesbeck was on the brief, for the United States Senate.
Rules XXXVIII and XXXIX empowered the Senate,
at any time prior to the expiration of the next two days
of actual executive session, to entertain a motion to re-

* The record in this case contains the results of an elaborate exam-
ination of the instances in which the Senate reconsidered its votes
rejecting or confirming nominations, after the President had been
notified of the action reconsidered; and also of the Presidential and
Senatorial practice in such matters, as revealed by the Senate Execu-
tive Journal, and by records of the Executive Offices and of certain
Departments.
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consider its vote, even though it had previously ordered
that a copy of its resolution of consent be forwarded forth-
with to the President. Paragraphs 3 and 4 of Rule
XXXVIII permit no other construction. A survey of
the historical development of the rules relating to recon-
sideration substantiates this obvious interpretation. The
existence of the power to reconsider after notification is
further confirmed by the many instances appearing in the
Executive Journals of the Senate in which the President,
at the request of the Senate, returned resolutions both
of confirmation and rejection.

The Senate’s practice of reconsidering an action previ-
ously taken dates from the very inception of our Govern-
ment. Ann. of Cong. (Gales, 1834,) 1st Cong. Vol. I, pp.
20, 945, 950. While in the Parliament of Great Britain
the practice has never existed, we find it at a quite early
date in some of the American colonies. While it is not
mentioned in the rules and orders of the Congress of the
Confederation, the record of its proceedings discloses that
it was frequently resorted to. It was at once applied in
the House of Representatives, although a rule on the sub-
ject was not adopted until January 7, 1802. The term
“reconsideration ” is found in the Constitution of the
United States, Art. I, § 7.

In the debates of the Senate held on January 5, 6, 7,
and 8, 1931, with reference to the reconsideration of the
nomination of the appellee, there was considerable dis-
cussion as to whether the Secretary of the Senate had
in fact been authorized by the Senate to forward im-
mediately to the President a copy of the resolution
consenting to the appointment. It was there argued by
some Senators that assent by silence to the statement
of the President pro tempore that, “ The Senate advises
and consents to the nomination and the President will
be notified,” did not constitute an order by the Senate
that the resolution should be forthwith forwarded to the
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President. It is not, however, the contention of the ap-
pellant in this case that the Secretary of the Senate ex-
ceeded his authority in forwarding the resolution to the
President on December 22, 1930. The appellant admits
that by the usual and established practice of the Senate
assent by silence to such a statement by the presiding
officer of the Senate constitutes an order. The Executive
Journal of December 20 shows that it was ordered “ that
the foregoing resolution of confirmation [of appellee] be
forwarded to the President of the United States,” and that
later it was ordered, “ that all resolutions of confirmation
this day agreed to be forwarded forthwith to the Presi-
dent of the United States.”

But even so, paragraph 3 of Rule XXXVIII shows
that the Senate expressly contemplated a situation in
which it might reconsider a nomination although notifica-
tion of its vote had by its direction already proceeded
to the President. The plain and simple reading of its
provisions,—

“But if a notification of the confirmation or rejection
of a nomination shall have been sent to the President be-
fore the expiration of the time within which a motion to
reconsider may be made, the motion to reconsider shall
be accompanied by a motion to request the President to
return such notification to the Senate,”—
permits of no other construction. The historical de-
velopment of this provision substantiates the appellant’s
position. ]

The President was chargeable with knowledge that the
Senate retained its right to reconsider. He knew that the
vote advising and consenting to the appointment of ap-
pellee was taken on December 20. This appears on the
face of the resolution delivered to him by the Secretary of
the Senate. He also knew that the Senate had recessed on
the same day until January 5, 1931. Moreover, he must
have known, or at any rate is legally charged with knowl-
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edge of, the rules of the Senate; and these rules on their
face in unequivocal terms permitted the reconsideration
of a vote by the Senate within the next two days of actual
executive session.

The President must also have known that his prede-
cessors in office had often been called upon to return reso-
lutions transmitted to them by the Senate in order to per-
mit the Senate to reconsider its vote, and that they did
return such resolutions. In fact, the Executive Journal
discloses that the Senate on two occasions prior to this
case requested President Hoover himself to return reso-
lutions advising and consenting to appointments, and that
he did return them. These resolutions had been for-
warded to him forthwith and prior to the expiration of
the reconsideration period.

The power of reconsideration is not lost simply because
the President has acted before the request for the return
of the notification is received. To adopt the interpreta-
tion of the Attorney General would mean the bodily in-
corporation into paragraph 3 of Rule XXXVIII, after the
words, “ when a nomination is confirmed or rejected, any
Senator voting in the majority may move for a reconsider-
ation on the same day on which the vote was taken, or on
either of the next two days of actual executive session of
the Senate,” of the words “ unless the President has been
notified and has made the appointment.” This renders
the rule meaningless and inconsistent. One portion
should not be construed to annul or destroy what has been
clearly provided by another. If the rule were to be so
interpreted, it is obvious that the Senate, while a motion
to reconsider a nomination was pending, would in no case
order a notification to be sent to the President, knowing
that if the President hurriedly made the appointment it
could take no further action upon the pending motion.
But paragraph 4 of Rule XXXVIII definitely provides
that a notification may be ordered by the Senate to be
transmitted to the President although at the time a mo-




UNITED STATES ». SMITH. 11

6 Argument for the Senate.

tion to reconsider is pending. If the Senate desired in
such a case to make its vote final—that is by destroying
the possibility of reconsideration—the natural and ordi-
nary method of doing so would be to make a motion to
table the motion to reconsider. This is explicitly pro-
vided in paragraph 3 of Rule XXXVIII.

It is most unlikely that the Senate, which by its rules
formulated the practice of reconsideration in order the
better to reach a sound judgment in the confirmation of
nominations submitted to it, should want to stake the
loss of this valuable power upon the haste or procrastina-
tion of the President. And this is particularly so when
we consider that the fundamental changes made in the
rules of April 6, 1867, occurred at a time when relations
between President Andrew Johnson and the Senate were
exceedingly strained.

The conclusion reached by the Attorney General seems
to suggest that the process resolves itself into a mere
race of diligence upon the part of the President and Sen-
ate in case of a conflict, or possible conflict, of opinion be-
tween them. So long as the President is not in receipt of
the Senate’s request for a return of its notification, his
hands are free, we are told, and any action he may take
is final and irrevocable. If this is so, it can make no dif-
ference that a messenger is actually on his way with a
request ; or that the Senate has in fact voted to reconsider
before the commission is signed; or even that on such re-
consideration the nomination has been rejected. Indeed,
by the same reasoning, the President, having once been
notified, might wilfully hasten the appointment notwith-
standing actual knowledge on his part from unofficial
sources that the Senate had proceeded or was proceeding
to reconsider and reverse its action. Could it be pre-
tended that an appointment made under such circum-
stances was based on that advice and consent of the Sen-
ate which the Constitution contemplates?
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The debates in the Senate and the very reconsideration
of the nomination of the appellee disclose that the Sen-
ate believed that its power to reconsider was not destroyed
by the immediate issue of a commission. In the construc-

; tion of a parliamentary rule, the courts will respect the
meaning which the legislative body by its action has
placed upon it. State v. Savings Bank, 79 Conn. 141,
152; Witherspoon v. State ex rel. West, 138 Miss. 310,
326; State ex rel. Whitney v. Buskirk, 40 N. J. L. 463,
467; French v. Senate, 146 Cal. 604, 608; Davies v. Sagi-
now, 87 Mich. 439, 444; State ex rel. West v. Butler, 70
Fla. 102, 120; Smuth v. Jennings, 67 S. C. 324, 328;
People ex rel. Locke v. City Council, 5 Lans. (N. Y.) 11,
14-15.

If the notification sent the President had contained an
express statement that the Senate reserved the right at
any time within the two succeeding days of executive ses-
sion to reconsider its action, could the President fore-
close the Senate from pursuing that course by the im-
mediate issue of a commission? Yet just this qualifica-
tion is attached by necessary implication to every such
notification.

Analysis of the process of advising and consenting to
a nomination shows the utter impossibility of applying
to the case before this Court parliamentary rules formu-
lated either by Jefferson or by the Senate to govern the
process of legislation. The process of advising and con-
senting is not legislative. It may be termed quasi-execu-
tive; in fact, it is sui generis.

Presidential and senatorial practice do not support the
contention that the power to reconsider is cut off either
by an immediate appointment or by refusal to return the
notification,

In adopting Rules XXXVIIT and XXXIX the Senate
did not exceed the power vested in it by Art. I, § 5, of
the Constitution. The Rules are binding on both the

| J
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Senate and the Executive. United States v. Ballin, 144
WS,

Adjudications by state courts which deal specifically
with the reconsideration of action taken by a legislative
body, have consistently applied the tests announced in
United States v. Ballin, supra. See, for instance, Smith
v. Jennings, 67 S. C. 324; State v. Savings Bank, 79 Conn.
141, 152; Crawford v. Gilchrist, 64 Fla. 41; People v.
City Council, 5 Lans. (N. Y.) 11, 14-15; State ex rel.
West v. Butler, 70 Fla. 102, 120; People ex rel. Birch v.
Mills, 32 Hun (N. Y.) 459, 460; Witherspoon v. State
ex rel. West, 138 Miss. 310.

The signing and delivery of a commission and the tak-
ing of an oath by the appellee can not fortify his position
or shield him from ouster. The lack of a confirmation
by the Senate as required by the Constitution could not
be cured by any action on the part of the President. Peo-
ple ex rel. MacMahon v. Davis, 284 111. 439; Witherspoon
v. State ex rel. West, 138 Miss. 310; Wood v. Cutter, 138
Mass. 149; Crawford v. Gilchrist, 64 Fla. 41; Dust v.
Oakman, 126 Mich. 717; 36 Op. Atty. Gen. 382; State
ex rel. West v. Butler, 70 Fla. 102. See also State v.
Savings Bank, 79 Conn. 141; Conger v. Gilmer, 32 Cal. 75;
Reed v. School Commission, 176 Mass. 473; Higgins V.
Curtis, 39 Kan. 283; State ex rel. Gouldey v. City Council,
63 N. J. L. 537; Stiles v Lambertville, 73 N. J. 1. 90; Ash-
ton v. Rochester, 133 N. Y. 187 ; Commonwealth v. Allen,
128 Mass. 308; People v. Shawver, 30 Wyo. 366; State v.
Foster, 7 N. J. L. 123; Red v. City Council, 25 Ga. 386;
Luther S. Cushing, Law & Practice of Legislative Assem-
blies, 9th ed., 1899, § 1265.

In a few decisions relating to the right of a legislative
body to reconsider action previously taken, there are dicta
indicating that the right may be trimmed down or lost
if notice of the action so taken has gone forward. Baker
v. Cushman, 127 Mass. 105; Wood v. Cutter, 138 Mass.
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149; State v. Phillips, 79 Me. 506; Allen v. Morton, 94
Ark. 405; State ex rel. Childs v. Wadhams, 64 Minn. 318,
See State ex rel. Whitney v. Buskirk, 40 N. J. L. 463.
But in all of these cases, it should be noted, the legis-
lative body had no rules definitely and explicitly condi-
tioning the right to reconsider and indicating when its
action became final.

Attorney General Mitchell, with whom Solicitor General
Thacher, and Mr. Enwin N. Griswold were on the brief,
as amact curige by leave of Court.

This proceeding could only be maintained in the name
of the United States and with the consent and on the rela-
tion of an official of the Department of Justice. As the
officials of the Department of Justice were already com-
mitted by an opinion of the Attorney General (36 Ops.
Atty. Gen. 382) to a conclusion adverse to the position
taken by the Senate, consent to the institution of this pro-
ceeding was given on condition that the Senate would
employ its own counsel. This explains why officials of
the Department appear as amici curiae.

Three suggestions have been made as to the possible
purpose and effect of the Senate’s action in sending notifi-
cation to the President that it consented to the respond-
ent’s appointment:

First. That the President was authorized to make an
appointment forthwith but subject to its becoming in-
effective through reconsideration of the nomination by
the Senate;

Second. That the consent so given, of which notification
went to the President, was a conditional and qualified
consent not representing the final conclusion of the Sen-
ate, and therefore the appointment was premature and
unauthorized;

Third. That the Senate’s action shows unconditional
and unqualified consent to an immediate appointment,
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effective because the Senate did not recant and withdraw
its consent, and notify the President of its withdrawal,
before appointment was made.

The first position is wholly untenable. The consent
required by the Constitution is an unconditional consent
to an unconditional appointment.

Either this appointment was valid because made with
the unqualified consent of the Senate or it was void.
There is no middle ground. Any other view would allow
the Senate to encroach upon executive functions by re-
moving an officer after his appointment under the guise
of reconsideration of his nomination and because of dis-
satisfaction with his official acts.

We mention this theory merely because it was suggested
in the debates on this case in the Senate. The petitioner
does not seem to rely on it, and it seems to be conceded
now that the question is whether the consent was un-
qualified and the appointment valid, or whether final con-
sent was never given and the appointment was premature
and void. Approaching the case this way, there is no con-
stitutional question presented, and we are left merely with
the question whether the Senate intended unqualifiedly
to consent and so advise the President; and that is to be
resolved by considering what the Senate did, in the light
of its rules and practices, reasonably construed.

One provision of the rules is that when a nomination
is confirmed, a motion for reconsideration may be made
within either of the next two days of actual executive
session. This must be read in connection with Paragraph
4 which provides that a nomination confirmed or rejected
shall not be returned by the Secretary to the President
until the expiration of the time limited for making a
motion to reconsider or while such motion is pending
“unless otherwise ordered by the Senate.” The rule in
Paragraph 4 was intended to protect and preserve the
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power of the Senate to reconsider. It is based on the as-
sumption that if the notification goes to the President
before the time allowed by the rule for reconsideration
has elapsed and the President makes the appointment,
the power to reconsider will be lost. The rules also ex-
pressly contemplate that before the time fixed by the
rule for reconsideration has expired or even while a mo-
tion for reconsideration is pending, the Senate may order
an immediate notification of its consent to the appoint-
ment to be transmitted to the President. In this case the
Senate resolved that it consented to the appointment and
it unanimously resolved that the President be immedi-
ately notified that it did consent. Its action in directing
that the President be forthwith notified without waiting
for the expiration of the time allowed by the rule for re-
consideration must have had some purpose. Why order
immediate notification to be sent to the President unless
he was expected to act upon it? The only conceivable
object in expediting the notice was to make it possible
for the President to expedite the appointment, and to
enable the President immediately to fill the vacancy and
to serve the public interest by avoiding delay in the trans-
action of public business.

No second notice to the President is provided for by
Senate rules or practices, and if the one sent be not ef-
fective so that the President may rely on it, he never
would receive a notification of final consent. The peti-
tioner’s position is that before it has consented the Sen-
ate may send a notification that it has, and then after
it has really consented, it sends no notice. Why do a
futile thing—unanimously resolve to notify the President
forthwith and rush a special messenger to the executive
offices, if the action is not final and the President may not
proceed? Why send a formal, expedited notification on
which the President can not rely, and then refrain from
giving him a notice of final decision of the Senate and




UNITED STATES v». SMITH. 17

6 Argument of the Attorney General.

compel him to cause the records of the Senate to be
searched to ascertain whether a motion for reconsidera-
tion has been made and lost, or two executive sessions
have been held without a motion for reconsideration hav-
ing been made? The fallacy of the petitioner’s argu-
ment is in the conclusion that the rule allowing recon-
sideration was an inexorable thing which the Senate itself

“could not escape from. It involves also the mistaken as-

sumption that the rule which provides for recalling
notifications from the President contemplates that in all
cases the recall will be in time and successful.

Any rule of the Senate may be suspended in a par-
ticular case by unanimous consent. Whether an order of
the Senate for immediate notification is in accordance
with the rules and requires only a majority vote or
amounts to a suspension of the rules requiring unanimous
consent is immaterial here. Acting in this case by
unanimous consent immediately to notify the President, it
did not expressly resolve to refrain from any further con-
sideration and suspend the two executive session day rule,
but its action is susceptible of no other interpretation. A
decision to notify the President forthwith that it had
consented to the appointment necessarily implies that it
had decided then to reach a final conclusion.

The precedents indicate that no President has ever
questioned the power of the Senate to reconsider and
withdraw its consent to an appointment if notice of the
withdrawal reaches him before the appointment is made.

The precedents tend to support the view that the ques-
tion that has always been uppermost, and the subject of
particular inquiry, has been whether notice of the with-
drawal of the Senate’s consent reached the President be-
fore the appointment was made. We have been unable
to find a case in which the Senate actually proceeded to

reconsider and reject a nomination once confirmed, where
144844°—32——2
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it clearly appeared that an appointment had been made
by the President before information reached him of the
Senate’s move to withdraw its consent.

In dealing with these cases, it is evident that those
involved did not always have a clear and consistent idea
as to what constituted an appointment or whether merely
sighing a commission effected it.

The cases are also complicated by the fact that the
President has the power to remove executive officers, and
although an appointment had been made before the Sen-
ate undertook to reconsider, he could, by withholding de-
livery of the commission and thus depriving the appointee
of an opportunity to take the oath, followed by nomina-
tion and appointment of another, in effect remove the
appointee. Such was the Plimley case.

In this connection we question the assumption by the
petitioner that an entry in the White House records
of the “date of commission” or “date commissioned ”
necessarily means that the commission was signed on the
date entered. It may or may not have been. The date
so entered is the date the commission bears, but not nec-
essarily the date the President signs it.

The petitioner’s argument is based on the premise that
the Senate, though sending the notification, intended to
reserve the power to reconsider, and our position is that
it did not so intend. If our contention be accepted, ques-
tions as to whether the President is presumed to know
the rules, or as to whether the President had a right to
rely on a notification which was false and premature, or
whether the Senate lost jurisdiction by parting with the
papers, are eliminated from the case.

The proper conclusion is that by its action in this case
the Senate intended to give its unqualified consent to an
immediate appointment, and that its action directing
notification to be sent forthwith and without waiting for
the expiration of the time fixed by the rule for reconsid-
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eration, taken by unanimous agreement, amounted to an
abrogation in this case of the rules allowing further con-
sideration and discloses the intention of the Senate then
and there finally to consent to the appointment and to
communicate that consent to the President for immedi-
ate action.

The situation is somewhat anomalous in that counsel
for the Senate representing the petitioner are here con-
tending for one interpretation of the Senate’s rules and
action, but the Senate itself since this case arose has
repeatedly and without any uncertainty followed a prac-
tice consistent only with our position on the law. Refer-
ring to the Congressional Record, 71st Cong., 3d Sess.,
Vol. 74, Pt. 7, pp. 6489-6490; Vol. 74, Pt. 2, pp. 1748-
1749; Id., pp. 1937, 2066; Vol. 74, Pt. 3, p. 3393; 72d
Cong., 1st Sess., pp. 1003, 1131, 3071, 3415, 3582, 3782,
3881, 4724, These extracts from the Congressional Rec-
ord show beyond question that the Senate understands
that under its present rules unanimous agreement to
notify the President of its consent to an appointment,
without waiting for the expiration of the time fixed by
the rules for reconsideration, although without any ex-
press mention of the rule about reconsideration, amounts
to a decision of the Senate to give unqualified consent to
the appointment.

Mr. George Wharton Pepper for Smith.

It has never been doubted since Marbury v. Madison,
1 Cranch 137, and is conceded now, that where the Presi-
dent has nominated under the Constitution, the Senate
has advised and consented to the appointment, and a com-
mission has been signed by the President, the appointment
1s complete and the appointee is entitled to office unless
and until properly removed.

The only point in the present case left open by that
decision is whether such an appointment becomes void
where the Senate, having first ordered immediate notifica-
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tion to the President of its approval and consent, there-
after reconsiders and undertakes to reverse its action.

In that case, Chief Justice Marshall, speaking for the
Court, said in effect, that the President could not have
changed his mind after signing the commission, because,
as he held, the President could not thereafter lawfully
have forbidden the Secretary of State to deliver the com-
mission (page 171 of opinion). Can the Senate be per-
mitted as between itself and the President, to change its
mind in a way not permitted to the President as between
himself and his appointee?

In an attempt to meet the difficulty presented by this
question the United States is driven to argue that the
Senate in this case never really consented—that what it
did was to give a mere interlocutory consent, which never
became final because, within the period for reconsidera-
tion permitted by its own rules, the Senate reversed its
consent. According to this view it is unimportant whether
the President was or was not in fact ignorant of the Sen-
ate rules. Whether he knew it or not, the notice of con-
firmation immediately sent to him was merely for his
comfort—to give him the satisfaction of knowing that so
far the Senate was sympathetic.

As against any such theory it is submitted that the
Senate had consented; that formal notification gave
finality to the consent; and that when the President, hav-
ing received such official notification and in reliance
thereon, had made the appointment, the appointee was
legally entitled to office until removed according to law.

The proposition last above stated is not only consistent
with the provisions of the Senate rules but necessarily
follows from a reasonable interpretation of them. In
other words, the Senate has not by its rules attempted to
embarrass the President or to impede the discharge of his
executive duties. For the moment, however, let it be
assumed that the Senate has actually attempted by its
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rules to impose upon the Executive a period of inaction
following receipt by him of notice of confirmation, the
duration of the period of inaction being determined
solely by the pleasure of the Senate as expressed in its
rule. It is earnestly contended by the appellee that it is
beyond the power of the Senate thus to control the con-
duct of the Executive. To concede such a power to a
single House, or even to both Houses acting together, is
to assign to their rules the force of a general law passed
by both houses, signed by the President and binding on
every citizen. Indeed a concession of such power might
even involve the coneclusion that a rule of the Senate or
House is of greater efficacy than an Act of Congress, in-
asmuch as the latter will not be permitted by this Court
to limit the Executive in the discharge of a constitutional
function. Let it be assumed, for example, that the Senate
rules were silent on the subject of reconsideration but
that an Act of Congress provided that the President
should not, for a six months’ period, make an appoint-
ment after notice of Senate confirmation and that, within
that period, Senate consent might be withdrawn: is it to
be supposed that such an Act, passed, perhaps, over the
President’s veto, would be upheld by this Court? Would
not that be a clear case of legislative encroachment upon
the discharge of a constitutional function by the Execu-
tive? Each House under the Constitution may “ de-
termine the rules of its proceedings "—but not those of
the President or of the Supreme Court. Neither House
may “ by its rules ignore constitutional restraints or vio-
late fundamental rights, and there should be a reasonable
relation between the mode or method of proceeding estab-
lished by the rule and the result which is sought to be at-
tained.” United States v. Ballin, 144 U. 8. at p. 5. It
was there decided that the rule of the House of Repre-
sentatives permitting the Speaker and the clerk to de-
termine by count the presence or absence of a quorum




22 OCTOBER TERM, 1931.

Argument for Smith. 286 US.

was a valid exercise of the rule-making power. That
decision goes no further than to sustain a reasonable
exercise of the power to determine an intra-mural ques-
tion of legislative procedure, the very case covered by
the constitutional grant of power. But to invest Senate
rules with a kind of extra-territorial quality is to put it
within the power of one branch of Government to regu-
late the conduct of another by the device of seeming to
regulate only its own. The “ consent ” contemplated by
the Constitution is obviously an unconditional consent:
no Senate rule can have the effect of annexing to it a
clause of defeasance.

In order that the governmental machinery may operate
smoothly there must be a specific formality in communi-
cating to each branch the action taken by another, in
every case where further official action is intended to fol-
low. The President acts with utmost formality when he
notifies the Senate of a nomination. The Senate acts
with equal formality when notifying him that he may or
may not proceed with the appointment. In neither case
should there be mental or other reservations. In each
instance it is essential that the notice sent should tell the
whole story and that the recipient should be free to act
upon it as authentic and decisive. In the instant case
all necessary formality was observed.

The message which the Senate sent and the President
received either has the quality and character attributed
to it by appellee or it is a purposeless and even a mislead-
ing and mischievous communication.

When we turn to the Senate rules themselves, they do
not furnish a basis for the argument that they were in-
tended to provide for an interlocutory approval and con-
firmation of the President’s nomination. Section 4 of
Rule XXXVIII provides that the Secretary shall not
notify the President of a confirmation or a rejection of
his nomination until the expiration of the time limited for
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making a motion to reconsider—that is to say, until the
next two days of actual executive session after the day
of the original consideration shall have expired—unless
otherwise ordered by the Senate. The Senate intends to
retain control of the subject-matter for that period of
time unless it orders otherwise. Consistently with § 4,
§ 3 contemplates that if the Senate has “ ordered ” that
the President shall be notified and if he has been notified
of the action taken, then it is necessary that he should
return the notification in order that the Senate shall have
the right to reconsider—that is to say, shall have regained
control of the subject-matter.

The rules recognize the settled parliamentary practice
as to parting with control of the transaction; and, as held
by the court below, notice of confirmation sent to the
President was intended to be not merely a purposeless
gesture, but information on which the Executive might
rely.

It is, of course, not contended by the appellant that
the Senate ever in fact called the President’s attention to
the rule in regard to reconsideration or that there is any
such practice as to file with the President notice of
changes made in the Senate rules.

The reasonable, as well as the only constitutional inter-
pretation of these rules is that they contemplate that if
the Senate parts with eontrol by notification sent to the
President, the Senate’s power is exhausted unless and
until such control is again restored.

Furthermore, while a practice could not change the
fundamental law (as Mr. Justice Gordon in his opinion in
the court below so clearly shows) the Senate by its own
practice and acquiescence, has construed the portion of
its rules in question in accordance with our contention.
The Senate has never before contended that it had the
legal right to reconsider its approval of a President’s nomi-
nation after the President had in reliance on such ap-
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proval appointed and had refused to accede to a Senate
request for return of control.

There are some cases (there is no certainty that there
are more than a very few) where the Executive after sign-
ing a commission restored control to the Senate at the
request of the latter. But the appointee in these cases
never asserted his legal rights, and all that such instances
show is that the then Executive was concerned less with
the legal rights of the appointee than with the desirabil-
ity of conciliating the Senate. Probably in some cases the
President never even considered the legal and constitu-
tional phase of the matter. In some cases the Executive
refused to restore control and thus protected the ap-
pointee, and the Senate acquiesced.

There never was a uniform presidential practice of
granting the Senate’s request by restoring to the Senate
control after the appointment had been made. But even
if there had been, such a practice could not affect the
appointee’s legal rights.

It is not necessary to discuss whether unanimous con-
sent is necessary to the abrogation or suspension by the
Senate of its own rules. It might be pointed out that
there is in substance no difference between a unanimous
suspension of the rules followed by a vote to notify the
President at once, and simply a unanimous vote to notify
the President at once. But the point is that there was
no need of unanimous consent to suspension because no
suspension of the rules was involved. The rules expressly
provide that the Senate may order the immediate send-
ing of notice, and this was done. It is true, and of course
the Senate knew, that after sending the notice, the Senate
could ask the President to restore the subject-matter to
its control, and that, if he were in a position to acquiesce
and did acquiesce, they could then reverse their previous
action. But where the matter has passed out of the con-
trol of the President he has no power to restore such con-
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trol to the Senate. The only way to get the appointee
out of office is by removal. The Senate knew and in-
tended this. The Senate, at the time of directing imme-
diate notice to be sent to the President, was content with
the possibility of regaining control if it wanted to change
its mind. At the time it had no thought of so doing.

It is entirely unnecessary to consider a supposititious
case of sharp practice—a case in which the President,
having received official notice from the Senate of confir-
mation of one of his nominations, but having likewise
received actual notice that such consent had in the mean-
time been reversed, immediately signs and causes to be
sealed a commission to his appointee and delivers it in
order to outwit the Senate. Possibly the result would
be different there, but at any rate that is not this case.

In conclusion and to sum up, the only point left open
by the decision in Marbury v. Madison is this: whether
the Senate can annul an appointment after it has directed
its officer to send notice of confirmation to the President
and after he (in ignorance of a Senate rule reserving the
right to reconsider within a certain period or, if knowing
of the rule, yet supposing that the Senate, as the rule
itself permitted, had voted to forego this period of recon-
sideration) has relied on the official notice and appointed
his nominee to office. It is submitted that the Constitu-
tion permits the Senate no such reserved control; that
the rules of the Senate have never contemplated, and the
Senate by its own practice has never intimated that it
claimed any such reserved control; that even if the rules
clearly expressed any such intention, such rules are made
only for the regulation of Senate procedure and have not
the effect of a law which operates upon all alike whether
they know of its terms or not; that no question of the
abrogation of the rules of the Senate (by unanimous con-
sent or otherwise) is involved in this case; that the Gov-
ernment could not function if the President were not en-
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titled to rely upon official notice of confirmation of his
nomination received from the Senate; and that the ap-
pellee was validly appointed to his office under the Con-
stitution and laws of the United States and can be de-
prived thereof only by removal according to law.*

Mg. Justice Branbpers delivered the opinion of the
Court.

This petition, in the name of the United States, for a
writ of quo warranto was filed in the Supreme Court of
the District of Columbia, on relation of the district at-
torney, in deference to the desire of the United States
Senate to have presented for judicial decision the question
whether George Otis Smith holds lawfully the office of
member and chairman of the Federal Power Commission.
The case was heard upon the petition and answer. On
December 22, 1931, the trial court entered judgment
denying the petition. An appeal was promptly taken
to the Court of Appeals of the District. That court

* Attached to the brief are appendices giving

(A) A review of decisions of state courts dealing with reconsidera-
tion by legislative bodies, citing: State v. Barbour, 53 Conn. 76;
State v. Starr, 78 Conn. 638; State v. Phillips, 79 Maine 506; State
v. Miller, 62 Oh. St. 436; State v. Tyrrell, 158 Wis. 425; The Justices
v. Clark, 1 T. B. Monroe (Ky.) 82; United States v. LeBaron,
19 How. 73; Conger v. Gilmer, 32 Cal. 75; Lane v. Commonwealth,
103 Pa. 481; Harrington v. Pardee, 1 Cal. App. 278; Allen v. Morton,
94 Ark. 405; Jefferson’s Manual, § XLIII, 2d par.; People ex rel.
McMahon v. Davis, 284 1ll. 439; Witherspoon v. State, 138 Miss.
310; Attorney General v. Oakman, 126 Mich. 717; Wood v. Cutter,
138 Mass. 149; Crawford v. Gilchrist, 64 Fla. 41; Matter of Fitz-
gerald, 88 App. Div. (N. Y.) 434; State ex rel. Whitney v. Van
Buskirk, 40 N. J. L. 463.

(B) A review of the history and interpretation of the standing
rules of the Senate dealing with reconsideration of confirmation or
rejection of nominations.

(C) A review of Senate, Departmental and Presidential practice
in the light of the reconsideration rules of the United States Senate.
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certified a question pursuant to §239 of the Judicial
Code. This Court granted joint motions of the parties
to bring up the entire record and to advance the cause.
On December 3, 1930, the President of the United
States transmitted to the Senate the nomination of George
Otis Smith to be a member of the Federal Power Commis-
sion for a term expiring June 22, 1935. On December 20,
1930, the Senate, in open executive session, by a vote of
38 to 22, with 35 Senators not voting, advised and con-
sented to the appointment of Smith to the office for which
he had been nominated. On the same day, the Senate
ordered that the resolution of confirmation be forwarded
to the President." This order was entered late in the eve-
ning of Saturday, December 20th; and still later on the
same day the Senate adjourned to January 5, 1931. On
Monday, December 22, 1930, the Secretary of the Senate
notified the President of the United States of the resolu-
tion of confirmation, the communication being delivered
by the official messenger of the Senate.* Subsequently,

* The terms of the resolution were: “ Resolved, That the Senate
advise and consent to the appointment of the above named person
to the office named agreeably to his said nomination.” TUpon the
announcement of the vote, the President pro tempore stated: “ The
Senate advises and consents to the nomination and the President
will be notified.” No objection being made, or further proceedings
having been had, in the Senate with reference to said consent or the
notification thereof, the following order was entered by the Secretary
of the Senate in usual course upon the Executive Journal of the Senate
for December 20, 1930: “ Ordered, that the foregoing resolution of con-
firmation be forwarded to the President of the United States.”

Further action being had in Executive Session on the same day
with reference to other nominations, there was entered on the Journal
for December 20, 1930: “ Ordered, that the foregoing resolution of
confirmation this day agreed to be forwarded forthwith to the Presi-
dent of the United States.”

2The terms of the communication were: “In executive session,
Senate of the United States, Saturday, December 20, 1930. Resolved,
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and on the same day, the President signed and, through
the Department of State, delivered to Smith a commission
purporting to appoint him a member of the Federal Power
Commission and designating him as chairman thereof.
Smith then, on the same day, took the oath of office and
undertook forthwith to discharge the duties of a com-
missioner.

On January 5, 1931, which was the next day of actual
executive session of the Senate after the date of confirma-
tion, a motion to reconsider the nomination of Smith was
duly made by a Senator who had voted to confirm it, and
also a motion to request the President to return the reso-
lution of confirmation which had passed into his posses-
sion. Both motions were adopted and the President was
notified in due course. On January 10, 1931, the Presi-
dent informed the Senate by a message in writing that
he had theretofore appointed Smith to the office in ques-
tion, after receiving formal notice of confirmation, and
that, for this reason, he refused to accede to the Senate’s
request.®

that the Senate advise and consent to the appointment of the follow-
ing-named persons to the offices named agreeably to their respective
nominations:

Federal Power Commission

George Otis Smith, to be a member for the term expiring June 22,
1935.
Frank R. McNinch, to be a member for the term expiring June 22,
1934.
Marcel Garsaud, to be a member for the term expiring June 22, 1932.
Attest: ¥ (Signed) Epwin P. THAYER,
Secretary.”
* The message of the President read as follows:
To the Senate of the United States:
I am in receipt of the resolution of the Senate dated January 5,
1931—
“That the President of the United States be respectfully requested
to return to the Senate the resolution advising and consenting to the
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Thereafter, a motion was made and adopted in the
Senate directing the Executive Clerk to place on the Exec-
utive Calendar the “name and nomination of the said
George Otis Smith.” Subsequently, on February 4, 1931,
the President pro tempore of the Senate put to the Senate
the question of advice and consent to the appointment of
Smith, and a majority of the Senators voted in the nega-
tive. Notification of this action was sent to the President.
On the following day, February 5, 1931, the Senate by
resolution requested the district attorney of the District
of Columbia to institute in its Supreme Court proceedings
in quo warranto to test Smith’s right to hold office; and,

appointment of George Otis Smith to be a member of the Federal
Power Commission, which was agreed to on Saturday, December 20,
1930.”

I have similar resolutions in respect to the appointment of Messrs.
Claude L. Draper and Col. Marcel Garsaud.

On December 20, 1930, I received the usual attested resolution of
the Senate, signed by the Secretary of the Senate, as follows:

“ Resolved, That the Senate advise and consent to the appointment
of the following-named person to the office named agreeably to his
nomination:

Federal Power Commission

George Otis Smith, to be a member of the Federal Power Commis-
sion.”

I have similar resolutions in respect to Colonel Garsaud and Mr.
Draper.

I am advised that these appointments were constitutionally made,
with the consent of the Senate formally communicated to me, and
that the return of the documents by me and reconsideration by the
Senate would be ineffective to disturb the appointees in their offices.
I cannot admit the power in the Senate to encroach upon the Execu-
tive functions by removal of a duly appointed executive officer under
the guise of reconsideration of his nomination.

I regret that I must refuse to accede to the requests.

HereerT HoOOVER.
The White House, January 10, 1931.
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pursuant to that request, this proceeding was filed on
May 4, 1931. As the officials of the Department of Justice
were committed by an opinion of the Attorney General
(36 Op. Atty. Gen. 382) to a conclusion adverse to the
position taken by the Senate, consent to the institution
of the proceeding was conditioned upon the Senate’s em-
ploying its own counsel and upon the understanding that
officials of the Department of Justice would not support
the petitioner.

No fact is in dispute. The sole question presented is
one of law. Did the Senate have the power, on the next
day of executive session, to reconsider its vote advising
and consenting to the appointment of George Otis Smith,
although meanwhile, pursuant to its order, the resolution
of consent had been communicated to the President, and
thereupon, the commission had issued, Smith had taken
the oath of office and had entered upon the discharge of
his duties? The answer to this question depends primarily
upon the applicable Senate rules. These rules are num-
bers XXXVIIT and XXXIX.* The pivotal provisions are
paragraphs 3 and 4 of Rule XXXVTIII, which read:

“3. When a nomination is confirmed or rejected, any
Senator voting in the majority may move for a reconsider-
ation on the same day on which the vote was taken, or on
either of the next two days of actual executive session of

*Rule XXXIX provides: “ The President of the United States
shall, from time to time, be furnished with an authenticated transeript
of the executive records of the Senate, but no further extract from
the Executive Journal shall be furnished by the Secretary, except by
special order of the Senate; and no paper except original treaties
transmitted to the Senate by the President of the United States,
and finally acted upon by the Senate, shall be delivered from the office
of the Secretary without an order of the Senate for that purpose.”
The transeript of executive records relating to action by the Senate
on nominations, furnished to the President under this rule, appears to
consist only of copies of resolutions of confirmation or rejection.
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the Senate; but if a notification of the confirmation or
rejection of a nomination shall have been sent to the
President before the expiration of the time within which
a motion to reconsider may be made, the motion to recon-
sider shall be accompanied by a motion to request the
President to return such notification to the Senate. Any
motion to reconsider the vote on a nomination may be
laid on the table without prejudice to the nomination, and
shall be a final disposition of such motion.”

“ 4., Nominations confirmed or rejected by the Senate
shall not be returned by the Secretary to the President
until the expiration of the time limited for making a mo-
tion to reconsider the same, or while a motion to reconsider
is pending, unless otherwise ordered by the Senate.”

The contention on behalf of the Senate is that it did
not advise and consent to the appointment of George Otis
Smith to the office of member of the Federal Power Com-
mission, because, by action duly and regularly taken upon
reconsideration in accordance with its Standing Rules, it
refused such consent, and gave to the President formal
notice of its refusal.

The argument is that the action of the Senate in assent-
ing to the nomination of Smith on December 20, 1930,
and ordering that the President be notified, was taken sub-
ject to its rules and had only the effect provided for by
them; that the rules empowered the Senate, in plain and
unambiguous terms, to entertain, at any time prior to the
expiration of the next two days of actual executive ses-
sion, a motion to reconsider its vote advising and consent-
ing to the appointment, although it had previously or-
dered a copy of the resolution of consent to be forwarded
forthwith to the President; that the Senate’s action can
not be held to be final so long as it retained the right to
reconsider; that the Senate did not by its order of notifi-
cation waive its right to reconsider or intend that the
President should forthwith commission Smith; that the
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rules did not make the right of reconsideration dependent,
upon compliance by the President with its request that
the resolution of consent be returned; that the rules were
binding upon the President and all other persons dealing
with the Senate in this matter; that as the President was
charged with knowledge of the rules, his signing of the
commission prior to the expiration of the period within
which the Senate might entertain a motion to reconsider
had no conclusive legal effect; and that the nominee who
had not been legally confirmed could not by his own acts
in accepting the commission, taking an oath of office and
beginning the discharge of his duties vest himself with any
legal rights.

Counsel for the Senate assert that a survey of the his-
torical development of the rules of the Senate relating to
reconsideration confirms its present interpretation of the
rules; and that the interpretation is further confirmed by
the multitudinous instances appearing in the Executive
Journal of the Senate in which the President, at the Sen-
ate’s request, returned resolutions, both of confirmation
and of rejection.” We are of opinion that the Senate’s
contention is unsound.

°At the argument in the Supreme Court of the Distriet, the parties
joined in submitting a pamphlet containing a list of precedents for
the reconsideration by the Senate of a vote confirming or rejecting a
nomination after notification of the President of its action thereon;
and this pamphlet was filed with the opinion of that court. Before
entry of the order denying the petition, the parties, by stipulation,
submitted additional information in regard to facts concerning nomi-
nation, confirmation and the issuance of commissions in special cases,
as shown by the Senate Executive Journal, by records of the Executive
Offices of the White House, and in certain instances by departmental
records. The stipulation was made part of the record in the case
in the Supreme Court. In accordance with agreement of counsel, both
the pamphlet and the stipulation were printed as one document by
the Clerk of the Court of Appeals.

Unless otherwise indicated, the references in the succeeding foot-
notes are drawn from this material.
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First. The question primarily at issue relates to the
construction of the applicable rules, not to their consti-
tutionality. Article I, § 5, cl. 2, of the Constitution pro-
vides that “each house may determine the rules of its
proceedings.” 1In United States v. Ballin, 144 U. 8. 1, 5,
the Court said: “Neither do the advantages or disad-
vantages, the wisdom or folly, of . . . a rule present any
matters for judicial consideration. With the courts the
question is only one of power. The Constitution em-
powers each house to determine its rules of proceedings.
It may not by its rules ignore constitutional restraints or
violate fundamental rights, and there should be a reason-
able relation between the mode or method of proceeding
established by the rule and the result which is sought
to be attained. But within these limitations all mat-
ters of method are open to the determination of the house,
and it is no impeachment of the rule to say that some
other way would be better, more accurate or even more
just.” Whether, if the rules of the Senate had in terms
reserved power to reconsider a vote of advice and consent
under the circumstances here presented, such reservation
would be effective as against the President’s action, need
not be considered here.

As the construction to be given to the rules affects
persons other than members of the Senate, the question
presented is of necessity a judicial one. Smith asserts that
he was duly appointed to office, in the manner preseribed
by the Constitution. See Marbury v. Madison, 1 Cranch
137,155, 156. The Senate disputes the claim. In deciding
the issue, the Court must give great weight to the Senate’s
present construction of its own rules; but so far, at least,
as that construction was arrived at subsequent to the
events in controversy, we are not concluded by it.

Second. Obviously, paragraph 3 of Senate Rule
XXXVIII contemplates circumstances under which the
Senate may still reconsider a vote confirming or rejecting

144844°—32——3
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a nomination, although notification of its original action
has already been sent to the President. Otherwise, the
provision for a motion to request the return of a resolu-
tion would be meaningless. But paragraph 4 of the same
rule contemplates that normally such notification shall be
withheld, until the expiration of the time limited for mak-
ing a motion to reconsider, and if a motion be made,
until the disposition thereof; for it declares that notifica-
tion shall be so withheld “ unless otherwise ordered by the
Senate.” In this case the Senate did so order otherwise;
and the question is as to the meaning and effect of this
special procedure.

Smith urges that upon receipt of a resolution of advice
and consent, final upon its face, the President is author-
1zed to complete the appointment; and that a request to
return the resolution can have no effect unless it is re-
ceived prior to the signing of the commission; that if this
were not true the notification would not authorize the
President to do anything until the expiration of the re-
consideration period, and hence would be futile; or it
would purport to authorize him to make an appointment
defeasible upon reconsideration and reversal of the Sen-
ate’s action, and hence would violate a constitutional re-
quirement of unconditional assent. We do not under-
stand counsel for the appellant to urge that an appoint-
ment so defeasible may be made, and we have, therefore,
no occasion to consider the constitutional objection, ad-
vanced on Smith’s behalf, to a construction permitting
such action. Nor need we consider whether the President
might decline to accede to a request to return the Sen-
ate’s resolution if he received it before making the ap-
pointment. The question at issue is whether, under the
Senate’s rules, an order of notification empowers the
President to make a final and indefeasible appointment,
if he acts before notice of reconsideration; or whether,
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despite the notification, he is powerless to complete the
appointment until two days of executive session shall
have passed without the entry of a motion to reconsider.

Third. The natural meaning of an order of notification
to the President is that the Senate consents that the ap-
pointment be forthwith completed and that the appointee
take office. - This is the meaning which, under the rules, a
resolution bears when it is sent in normal course after the
expiration of the period for reconsideration. Notifica-
tion before that time is an exceptional procedure, which
may be adopted only by unanimous consent of the Sen-
ate.® We think it a strained and unnatural construction
to say that such extraordinary, expedited notification sig-
nifies less than final action, or bears a different meaning
than notification sent in normal course pursuant to the
rules.

It is essential to the orderly conduct of public business
that formality be observed in the relations between differ-
ent branches of the Government charged with concurrent
duties; and that each branch be able to rely upon definite
and formal notice of action by another.” The construe-
tion urged by the Senate would prevent the President from
proceeding in any case upon notification of advice and
consent, without first determining through unofficial

®The practice of the Senate seems to be to treat the ordering of
immediate notification to the President as, in effect, a suspension of
the rules requiring unanimous consent. See, e. g., 74 Cong. Rec., pt. 2,
pp. 1748-1749, 1937, 2066; id. pt. 3, p. 3393; Cong. Rec. 72d Cong.,
st Sess., pp. 3782, 3881.

* Paragraph (2) of Senate Rule XIII, dealing with reconsideration
of measures which have been sent to the House of Representatives,
contains a provision for a motion to request the return of a measure
similar to that of Rule XXXVIII in respect to nominations. No
precedent has been called to the Court’s attention indicating that this
provision would be construed as permitting the Senate to proceed to
a reconsideration, even though the House declined to honor its request.
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channels whether the resolution had been forwarded in
compliance with an order of immediate notification or by
the Secretary in the ordinary course of business; for the
resolution itself bears only the date of its adoption. If
the President determined that the resolution had been
sent within the time limited for making a motion to re-
consider, he would have then to inform himself when that
period expired. If the motion were made, he would be
put upon notice of it by receipt of a request to return
the resolution. But under the view urged by the Senate,
that reconsideration may proceed even though the reso-
lution be not returned, he would receive no formal advice
as to the disposition of the motion, save in the case of a
final vote or rejection or confirmation.® The uncertainty
and confusion which would be engendered by such a con-
struction repel its adoption.

The Senate has offered no adequate explanation of the
meaning of an order of immediate notification, if it has
not the meaning which Smith contends should be attached
to it. Its counsel argues that the practice of ordering
such notification developed at a time when the Senate
passed upon nominations in closed session; and that the
order may have been simply a means of furnishing the
President with information, not available through public
channels, concerning the probable attitude of the cham-
ber prior to final action. It is suggested that the Presi-
dent might thereby be enabled to muster support for a
nominee at first rejected, or to withdraw the nomination
before final rejection. But the explanation has no ap-
plication to a notification of a favorable vote. Nor is it

* Thus, the motion to reconsider might be withdrawn, or tabled, or,
when put to a vote, might fail, in any of which events the nomination
would stand as confirmed, without further notice to the President.
If the motion prevailed, the nomination would stand as originally
made by the President, but no notice of that fact would reach him
unless it were again finally acted upon,
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credible that the Senate by unanimous vote would adopt
a procedure designed merely to permit the exertion of
influence upon a majority to change a decision already
made. The construction urged is a labored one. It
should not be adopted unless plainly required by the his-
tory of the rules and by the meaning which the Senate
and the Executive Department in practice have given
them.

Fourth. We find nothing in the history of the rules
which lends support to the contention of the Senate; and
much in their history to the contrary. The present rules
relating to the reconsideration of votes confirming or re-
jecting nominations are substantially those of March 25,
1868. The earlier history is this: Prior to April 6, 1867,
no rule had dealt specifically with reconsideration of votes
concerning nominations. A resolution adopted February
25, 1790, provided generally that “ when a question has
been once made and carried in the affirmative or negative,
it shall be in order for any member of the majority to
move for a reconsideration of it.” In 1806, two limita-
tions were attached to this provision: first, that, “ no mo-
tion for the reconsideration of any vote shall be in order,
after a bill, resolution, message, report, amendment, or
motion, upon which the vote was taken, shall have gone
out of the possession of the Senate, nor after the usual
message shall have been sent from the Senate, announcing
their decision;” and, second, that no such motion shall be
in order “ unless made on the same day in which the vote
was taken, or within the three next days of actual session
of the Senate thereafter.”® In 1818, a resolution was
adopted, “that in future, all nominations approved, or
definitely acted on by the Senate, be by the Secretary
returned to the President of the United States, from day

® This rule was altered in 1820 by limiting the time for making a
motion to reconsider to two days, and by striking out the words “ nor
after the usual message shall have been sent from the Senate.”
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to day, as such proceedings may occur, any rule or usage
to the contrary notwithstanding.”

These rules remained in force until 1867.° TUnder
them, the Senate decided by unanimous vote in 1830, in
the earliest of the precedents cited by the parties, that
it was without power to reconsider its rejection of the
nomination of Isaac Hill as Second Comptroller of the
Treasury, “ because the President had been notified.” No
request appears to have been made in that case for the
return of the resolution of rejection. Subsequently, how-
ever, it became the practice for the President upon re-
quest, to return resolutions of rejection or confirmation,
as a matter of comity; and the Senate thereupon recon-
sidered its action, despite the question under its rules
whether reconsideration was in order. Between 1830,
the time of Hill’s case, and April 5, 1867, about 160 such

*®In 1792, on January 27, the Senate in executive session ordered,
“that the President of the United States be furnished with an
authenticated transeript of the executive records of the Senate, from
time to time;” and “ that no executive business, in future, be pub-
lished by the Secretary of the Senate.” The latter provision remained
in force until June 18, 1929, when i1t was resolved that all such business
should be transacted in open session. The former provision is still in
force, although modified by subsequent rules. See note 4, supra.
The first such modification was the resolution of March 27, 1818,
mentioned in the text, making special provision for immediate notifi-
cation of the President concerning action upon nominations. On
January 5, 1829, it was “ Resolved, That no paper, sent to the Senate
by the President of the United States, or any executive officer, be
returned, or delivered from the office of the Secretary, without an
order of the Senate for that purpose.”

On February 18, 1843, the Senate adopted the following resolution:
“ That nominations made by the President to the Senate, and which
are neither approved nor rejected during the session at which they are
made, shall not be acted upon at any succeeding session without being
again made by the President, and that such shall hereafter be the rule
of the Senate.” This resolution is in substance incorporated in
present Rule XXXVIII, paragraph (6).
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cases occurred. But several occurring at the close of the
period show clearly the limits of the practice. In two
cases, the President declined to return the resolution on
the ground that the commission had already issued; and
the Senate acceded to the refusal.** In another, the resolu-
tion was returned, but with the statement that a com-
mission had issued; and the Senate appears to have taken
no further action."”* And on April 3, 1867, in the case
of A. C. Fisk, the Senate upheld a decision of the chair
that a motion to reconsider a vote of confirmation was out

“These were the nominations of John H. Goddard, in 1864, for
Justice of the Peace for Washington County, District of Columbia,
and of Westley Frost, in 1867, as Assessor of Internal Revenue for
the Twenty-first District of Pennsylvania. In the Goddard case,
President Lincoln advised the Senate simply that the resolution was
sent to the Department of State prior to receipt of the request for its
return, and that “ a commission in accordance therewith [was] issued
to Mr. Goddard on the same day, the appointment being thus
perfected, and the resolution becoming a part of the permanent
records of the Department of State.” No further proceedings are
recorded in the Senate Executive Journal. In the Frost case, after a
similar reply, Senator Sherman offered a resolution that “ the Secre-
tary of the Treasury be requested to recall the commission . . . and
that the President be requested to return to the Senate the action of
the Senate in the appointment. . . .” This resolution was rejected
by a vote of 14 to 23.

“1In the case of Joseph K. Barnes, nominated as Medical Inspector
General in 1864, President Lincoln returned the resolution of con-
firmation, but “ respectfully called” the attention of the Senate to
certain circumstances, including the execution and delivery of a com-
mission before the making of the motion to reconsider. The author
of the motion to reconsider asked, and had leave, to withdraw it.

In the case of H. H. Smith, nominated as Secretary of the Territory
of New Mexico, in 1867, President Johnson returned the resolution
of confirmation, together with a report of the Secretary of State
that “ the commission was made out and sent to the Execuive Mansion
for signature, and has not been returned.” It is not clear that a com-
mission did, in fact, issue. No further proceedings are recorded in
the Journal.
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of order after the President had been notified, and before
the resolution had been returned.

Three days thereafter decisive changes were made in
the rules relating both to reconsideration and to notifica-
tion of the President.”® On April 6, 1867, the rule con-
cerning reconsideration was modified so as to except spe-
cifically motions to reconsider votes upon a nomination
from the general prohibition of any such motion where
the paper announcing the Senate’s decision had gone out
of its possession; and the present provision was added,
that “a motion to reconsider a vote upon a nomination
shall always, if the resolution announcing the decision of
the Senate has been sent to the President, be accompanied
by a motion requesting the President to return the same
to the Senate.” At the same time, it was provided that
“ all nominations approved or definitely acted on by the
Senate shall be returned by the Secretary on the next day
after such action is had, unless otherwise ordered by the
Senate.”

These changes in the rules not only met the situation
which had arisen in Fisk’s case, but gave explicit sanction
to the long-standing practice of requesting the President
to return resolutions upon nominations and thereafter re-
considering them. Counsel for the Senate argue that, in
addition, they completely reversed the practice thereto-
fore established in respect to reconsideration after notifi-
cation of the President; that by divorcing the period for
reconsideration from the normal time for notifying the
President, they showed an intention that the power to
reconsider should be unaffected by the transmittal of no-

* These changes were apparently prompted by certain of the inci-
dents just referred to. The resolution presented by Senator Sherman
in the Frost case, supra, note 11, was rejected on April 1, 1867. The
amended rules were adopted, April 6, 1867, on motion of Senator
Fessenden, who had appealed to the Senate from the decision of the
chair in the Fisk case.
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tification or by the President’s action thereon. In a case
occurring shortly after the new rules were adopted, how-
ever, the Senate Committee on the Judiciary clearly
showed its understanding that no such change had taken
place. Noah L. Jeffries was nominated for Register of
the Treasury and confirmed and the President was noti-
fied. To a subsequent request for the return of the reso-
lution the President replied that a commission had already
issued. The Committee on the Judiciary, to which the
matter was referred, expressed the opinion that the Senate
had power to reconsider its vote, but gave as its reason
that the request to return the resolution had in fact been
received before the commission was signed.**

*The President returned the resolution, with an accompanying
report of the Secretary of the Treasury. The report stated “ that in
the ordinary transaction of business the commission was issued on
the 14th instant by the State Department, and was received at this
Department on the 15th instant. General Jeffries had legally qualified
and entered upon the discharge of the duties of his office prior to the
receipt of the Senate resolution of the 14th instant, which, under these
circumstances, is herewith returned.” The Committee on the Judi-
ciary rteported in part as follows: “It ... appears that before
Mr. Jeffries had been qualified or commissioned as required by law
precedent to his entering upon the discharge of his functions under
his permanent appointment the President of the United States, in
whom the sole right of appointment, subject to the approval of the
Senate, is vested by the Constitution, had received notice from the
Senate that it had not finally acted upon the question of advising
and consenting to the nomination, and withdrawing its resolution of
assent to that appointment which had been transmitted to the Presi-
dent on the same day; and the committee are, therefore, of the opinion
that the Senate may now lawfully reconsider its vote advising and
consenting to the appointment if it shall see proper cause therefor.
In this view of the case a majority of the committee were of opinion
that it was inexpedient to enter upon an inquiry as to the matter
of fact whether the issuing of the commission in this case and the
qualification of the officer in question was hastened for any cause
out of the usual course of business.” The only evidence concerning
the subsequent history of the case is that during the same session,
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The basis for the argument drawn from the rules of
1867, however, was clearly destroyed a year later, when
the rule for notification was further altered, and given
virtually its present form. The new rule, adopted March
25, 1868, provided that “ nominations approved or defi-
nitely acted on by the Senate shall not be returned by
the Secretary of the Senate to the President until the ex-
piration of the time limited for making a motion to re-
consider, or while a motion to reconsider is pending, un-
less otherwise ordered by the Senate.” No material
changes have since been made, either in this rule or in
that respecting reconsideration.*

some five months later, Mr. Jeffries was nominated for another office,
and rejected.

In the case of Samuel M. Pollock, confirmed as brigadier general
by brevet, on April 8, 1867, the President, on April 11, complied with
a request to return the resolution sent him on April 10, and the
Senate later rejected the nomination. The records of the War Depart-
ment show April 11, 1867, as the date of a commission to Samuel M.
Pollock. The entry is marked in red ink, “ Cancelled (rejected by
the Senate).” Counsel for Smith, and the Attorney General and
Solicitor General in their brief amici curiae question whether a com-
mission was in fact issued in this case. See note 19 infra.

®The phrase “ approved or defintely acted on” was changed in
1877 to  confirmed or rejected,” and as so changed the rule still stands
as paragraph 4 of Rule XXXVIII. The rule on reconsideration was
also given its present wording in 1877, when the material affecting
nominations was taken out of the general provision relating to
reconsideration in Rule 20 and placed in a separate rule. The only
changes of substance were the extension of the period for recon-
sideration to two days of “ actual executive session,” and the addition
of the sentence: “Any motion to reconsider the vote on a nomination
may be laid on the table without prejudice to the nomination, and
shall be a final disposition of such motion.” At the same time there
was added, as a separate rule, the following, now paragraph 5 of
Rule XXXVIII: “When the Senate shall adjourn or take a recess
for more than thirty days, all motions to reconsider a vote upon a
nomination which has been confirmed or rejected by the Senate, which
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Read in the light of the preceding rules and the prac-
tice under them, the meaning of the rules thus established
is, in our opinion, free from doubt. Prior to 1867, it had
been continuously recognized that the President was au-
thorized to commission a nominee upon receiving notifica-
tion of the advice and consent of the Senate, and that the
signing of a commission cut short the power of reconsider-
ation, The Senate so concedes. No explicit change in
this respect was made either in the rules of 1867 or of
1868. The inference that no change was intended is
strengthened by the fact that under the latter rules, for
the first time, the sending of notification ordinarily coin-
cided with the lapse of power in the Senate to reconsider
its action, under any circumstances. The proviso, “unless
otherwise ordered by the Senate,” made possible the send-
ing of notification before the expiration of the period pro-
vided for reconsideration. But there is no indication that
the Senate intended thereby to introduce a complete de-
parture from past practice. The natural inference is to
the contrary. The proviso for immediate notification
must be read in connection with the clause permitting
motions to request the return of a resolution, which would
be in order only in cases in which the Senate had acted
under the proviso. A motion to request the return of a
resolution was a familiar device, employed by the Senate
on repeated occasions. There is no reason to suppose that
such a motion was now intended to have a different effect
than that which, by common understanding, it had had
in the past. The common understanding had been that
a motion to request the return of a resolution was without
effect if the President before receiving it had completed
the appointment.

shall be pending at the time of taking such adjournment or recess,
shall fall; and the Secretary shall return all such nominations to the
President as confirmed or rejected by the Senate, as the case may be.”
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Fifth. This construction of the rules is confirmed by
the precedents in the Senate arising since 1868. In all
cases in which no commission had yet issued, the Execu-
tive has honored the request of the Senate for a return
of its resolution, in accordance with the invariable prac-
tice from the beginning.® In the only instances, prior
to the case at bar, in which the Senate had occasion to
consider the effect, under the present rules, of the signing
of the commission before receipt of its request, it indicated
an understanding that the power to reconsider was gone.*’

*® The list of precedents incorporated in the record includes some
170 cases of nominations, arising since March 25, 1868, in which
motions to reconsider and request the return of the resolution were
entered. In almost all the cases the Senate Executive Journal records
affirmatively that the President complied with the request. In a few
instances the fact of such return is not recorded, although the Senate
proceeded with the reconsideration. In no case, except the two
referred to in the text, does it affirmatively appear that the President
declined to return the resolution. In no case since the earliest
precedent listed, in 1830, is there a record of refusal to honor the
request on any other ground than that a commission had been signed
and the appointment perfected.

*In the case of J. C. S. Colby, nominated as Consul at Chin Kiang,
the Senate on December 17, 1874, voted to confirm and ordered that
the President be notified forthwith. On December 21 a motion to
reconsider was entered and the return of the resolution was requested.
President, Grant replied, “ Mr. Colby’s commission was signed on the
17th day of December, and upon inquiry at the Department of State
it was found that it had been forwarded to him by mail before the
receipt of the resolution of recall.” There is no evidence of further
action on the part of the Senate.

Morris Marks was confirmed as Collector of Internal Revenue for
the District of Louisiana on June 6, 1878. On June 11 a motion to
reconsider was entered and the return of the resolution requested.
President Hayes wrote: “In reply I would respectfully inform the
Senate that upon the receipt of the notice of confirmation the com-
mission of Mr. Marks was signed and delivered to him, on the 8th
instant.” The Senate Executive Journal records the fact that this
message was read, but contains no reference to any subsequent
proceedings in the case.
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In those two cases the President wrote informing the
Senate of the issuance of a commission, and no further
action was taken by it.

Attention is called, however, to other cases in which it
is contended that the President returned the resolution
in spite of the intervening signing of a commission, and
that the Senate reconsidered its action. Sixteen cases
arising after 1868 are cited.”® The value of most of these

*The cases of Lewis A. Scott, originally confirmed on June 7, 1870,
as Postmaster at Lowville, New York; John W. Bean, confirmed as
first lieutenant on January 11, 1872; James F. Legate, confirmed as
Governor of Washington Territory on January 26, 1872; George
Nourse, confirmed as Register of the Linkville Land Office, Oregon,
June 5, 1872; Alva A. Knight, confirmed as United States Attorney
for the Northern District of New York, January 21, 1873; Belle C.
Shumard, confirmed as Deputy Postmaster at Fort Smith, Arkansas,
February 6, 1873; Peter C. Shannon, confirmed as Chief Justice of
the Supreme Court of Dakota Territory, March 17, 1873; E. Ray-
mond Bliss, confirmed as Deputy Postmaster at Columbus, Mississippi,
March 18, 1873; John W. Clark, confirmed as Deputy Postmaster at
Montpelier, Vermont, March 20, 1873; William H. Tubbs, confirmed
as Postmaster at New London, Conn., December 20, 1878; Joseph H.
Durkee, confirmed as Marshal of the Northern District of Florida,
June 30, 1879; Laban J. Miles, confirmed as Indian Agent at Osage
Agency, Indian Territory, February 15, 1883; George W. Pritchard,
confirmed as United States Attorney for the Territory of New Mexico,
February 19, 1883; Thomas H. Reeves, confirmed as Indian Agent,
Quapau Agency, Indian Territory, April 9, 1884; Edwin I. Kursheedt,
confirmed as Marshal for the Eastern District of Louisiana, March 27,
1889; and William Plimley, confirmed as Assistant Treasurer, March
10, 1903.

In the Bean, Legate, Nourse, and Kursheedt cases, the Senate
Executive Journal does not record whether or not the President re-
turned the resolution, as requested. The President withdrew the nom-
ination of Mr. Legate, on his own request, before the Senate had pro-
ceeded further than to debate the motion to reconsider. The Reeves
and Plimley nominations were also withdrawn. In the Scott, Knight
and Miles cases the motion to reconsider was withdrawn after return
of the resolution; in the Durkee case it was tabled; and in the Bliss
and Pritchard cases, when put to a vote, it failed. In the Clark case
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cases as precedents is questioned by Smith, and also by
the Attorney General and the Solicitor General in the
brief filed by them amici curige. In none of the cases is
there any indication that the Senate was informed of the
fact of the signing of the commission, if in fact the com-
mission was signed. Therefore, none of those cases fur-
nish an authoritative construction by the Senate of its
own rules made prior to the events culminating in the
present litigation. They amount, at most, only to evi-
dence of the construction placed upon the rules by the
Executive Department. The weight of many of the cases,
as such evidence, is further lessened by the circumstance
that the records do not disclose beyond dispute that a
commission had actually been signed by the President
before receipt of the Senate’s request for return of its
resolution.’® All the cases but one arose between 1870

no further proceeding is recorded after the return of the resolution. In
the Shannon and Tubbs cases the nominee was again confirmed; in the
Shumard, Bean, Nourse, and Kursheedt cases, the Senate adopted the
motion to reconsider, and either recommitted the nomination or placed
it upon the calendar. Only in the last six cases did the Senate in fact
exercise the power to reconsider.

It is conceded by Smith that in the cases of Legate, Shumard, and
Plimley, a commission had in fact been signed by the President at
the time he received and acceded to the request for return of the reso-
lution. In the remaining cases the evidence of signing of the commis-
sion rests mainly upon entries of dates in the records of the executive
offices of the White House. In the Knight and Miles cases there are
also copies of the commission in the records of the respective depart-
ments. The entry of the date of commission in the Tubbs case appears
to have been erased, although it is still legible. Those in the Reeves
and Kursheedt cases are scratched or crossed out. See note 19 infra.

® The contention of Smith, in which the Attorney General and
Solicitor General concur, is that the dates relied on in the White
House records are the dates which the commissions bore, but not
necessarily those on which they were signed. The practice in the
executive offices in this respect appears not to have been uniform.
Thus, in certain instances pointed out in the brief amici curiae, taken
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and 1889, nine of them in the administrations of President
Grant and President Hayes. Kach of these Presidents on
occasion refused to accede to similar requests on the
ground that a commission had already been issued.?
Perhaps the most satisfactory explanation of the in-
stances cited on behalf of the Senate is that the Executive
Department has not always treated an appointment as
complete upon the mere signing of a commission.”* Com-
pare Marbury v. Madison, 1 Cranch 137; United States
v. Le Baron, 19 How. 73, 78. Even in the view most fav-
orable to the Senate’s contention they fall far short of

from a later period, it appears affirmatively, under the heading
“ Remarks,” that the commission was actually signed at a date
subsequent to that entered under the heading “ Commissioned.” On
the other hand in the Plimley case, supra, note 18, and in the Colby
and Marks cases, supra, note 17, other evidence indicates that the
signature was in fact made on the date entered in the White House
records. It appears to be the practice for the appropriate department
to prepare the commission in all respects, including the date, upon
receipt of notification of confirmation, and thereafter to present it to
the Executive to be signed. This practice creates the possibility of
disparity between the date of signing and the date appearing on the
comimission.

“In the Colby and Marks cases, respectively, supra, note 17. The
most recent case, which is urged as strongly supporting the Senate’s
contention, is that of William Plimley. President Roosevelt nomi-
nated Plimley in 1903 for Assistant Treasurer of the United States.
His commission was made out and signed, and a letter notifying him
of his appointment and enclosing an official bond was placed in the
mails. Notice of a motion to reconsider the vote of confirmation hav-
ing been received at the White House, the chief of the division of
appointments ordered the letter extracted from the mails, and the
President returned the resolution and subsequently withdrew the
nomination.

* Thus, it will be noted in both the Colby and Marks cases, supra,
note 17, that the commission had been either placed in the mails or
delivered, and that the message of the President placed emphasis on
these facts.
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clear recognition of the power, never heretofore asserted
by the Senate itself, to reconsider a vote of confirmation,
after an appointee has actually assumed office and entered
upon the discharge of his duties. We are unable to regard
any of the cases as of sufficient weight to overcome the
natural meaning of the clauses.?

Sixth. To place upon the standing rules of the Senate a
construction different from that adopted by the Senate
itself when the present case was under debate is a serious
and delicate exercise of judicial power. The Constitution
commits to the Senate the power to make its own rules;
and it is not the function of the Court to say that another
rule would be better. A rule designed to ensure due de-
liberation in the performance of the vital function of ad-
vising and consenting to nominations for public office,
moreover, should receive from the Court the most sympa-
thetic consideration. But the reasons, above stated,
against the Senate’s construction seem to us compelling.
We are confirmed in the view we have taken by the fact
that, since the attempted reconsideration of Smith’s con-
firmation, the Senate itself seems uniformly to have
treated the ordering of immediate notification to the Pres-

*In addition to the Senate precedents above discussed, counsel for
the Senate cite various decisions from state courts relating to recon-
sideration by state and municipal deliberative bodies. People ex rel.
MacMahon v. Davis, 284 1ll. 439; 120 N. E. 326; Witherspoon V.
State ex rel. West, 138 Miss. 310; 103 So. 134; Wood v. Cutter, 138
Mass. 149; Crawford v. Gilchrist, 64 Fla. 41; 59 So. 963; Dust v.
Oatman, 126 Mich. 717; 86 N. W. 151. None of these cases, how-
ever, presented the question here at issue of the effect upon the
power to reconsider of an intervening notification of confirmation
sent to an appointing officer, and of the signing by that officer of a
commission. It is therefore unnecessary to examine the reasoning
upon which they were decided.
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ident as tantamount to authorizing him to proceed to
perfect the appointment.?
The judgment of the Supreme Court of the District is

Affirmed.

GENERAL MOTORS ACCEPTANCE CORP. v.
UNITED STATES.*

CERTIFICATE FROM THE CIRCUIT COURT OF APPEALS FOR THE
NINTH CIRCUIT.

No. 574. Argued April 14, 15, 1932.—Decided May 2, 1932.

1. The importation of intoxicating liquors without permit and without
payment of customs duties is a violation of the tariff act and a
criminal offense thereunder. P. 56.

-

®Thus in the confirmation of Judge Louie W. Strum, Senator
Fletcher, in seeking unanimous consent “ to waive the rule about two
subsequent, executive sessions,” and notify the President of the
Senate’s action, gave as his reason that “this judge is very much
needed, and has been for some months.” 74 Cong. Rec. pt. 7, pp.
6489-6490. Notification was ordered on December 21, 1931, of votes
confirming nominations to the Interstate Commerce Commission and
the Board of Mediation, upon the statement of Senator Couzens
that otherwise “ those gentlemen . . . ean not hold office until after
two executive sessions shall have been held.” Cong. Rec. 72d Cong.,
1st Sess., December 21, 1931, p. 1003. Again, on December 22, 1931,
on the confirmation of Robert B. Adams as engineer in chief of the
Coast Guard, Senator Copeland stated that “ this man’s appointment
expired on the 18th of December, and it is very important that he
be immediately put on duty.” Notification was ordered. Id. 1131.
On February 1, 1932, notification was ordered of the confirmation of
certain appointees to the Reconstruction Finance Corporation board,
upon the statement of Senator Robinson that “it is believed that
there is necessity for the board to function immediately.” Id. 3071.
See also, id. 3415, 3582, 3881.
* Together with two other cases of the same title and Howard Au-
tomobile Co. v. United States.
144844°—32

4
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2. When the smuggling is by automobile, the driver is subject to
prosecution under the tariff act (U. S. C., Title 19, §§ 497, 1593)
for the importation and under the National Prohibition Act (Title
11, § 29; U. S. C, Title 27, § 46) for the transportation in the
United States. P. 56 et seq.

3. The provisions of Rev. Stats., §§ 3061 and 3062 (U. 8. C., Title 19,
§§ 482, 483) for forfeiture of vehicles bearing smuggled goods re-
main in force as part of the existing tariff system, and apply where
the merchandise in the vehicle is intoxicating liquor as well as in
other cases. P. 56.

4. Where intoxicating liquors are smuggled over the boundary into
the United States in an automobile, the Government has its elec-
tion either (a) to seize and forfeit it under the customs laws (R. S,
§§ 3061, 3062) for the unlawful importation, in which case the for-
feiture may be enforced even against an innocent owner, though
the Secretary of the Treasury may remit it, upon such terms as he
deems reasonable, if satisfied that there was neither wilful negli-
gence nor intent to violate the law, ( R. 8., § 3078; Tariff Acts of
1922 and 1930, §§ 613, 618); or (b) to seize the vehicle under the
Prohibition Act for wrongful transportation (ignoring the importa-
tion), in which case the prosecution must proceed on the same
basis and the owner of the vehicle may have whatever protection
comes from § 26 of that Act, and may, as of right, reclaim what has
been taken if he has acted in good faith. Pp. 57, 59.

5. The proposition that § 26 of the Prohibition Act, though aimed
only at transportation within the United States, lays down the
exclusive rule for forfeiture of vehicles in which intoxicating liquors
are unlawfully imported, and therein supersedes the forfeiture pro-
visions of the customs laws, is untenable. Richbourg Motor Co. v.
United States, 281 U. S. 528, distinguished. Pp. 58, 60.

6. Repeals by implication are not favored; and least of all to the
derangement of a statutory system deep rooted in tradition. P. 61.

REsponsE to questions certified by the eourt below upon
appeals from decrees forfeiting automobiles under the cus-
toms laws. The appellants had intervened in the Dis-
trict Court, claiming that the vehicles should be released
to them as innocent owners.

Mr. John Thomas Smith, with whom Mr. C. A. Linde-
man was on the brief, for General Motors Acceptance
Corporation et al,
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The importation of forbidden liquor by transportation
across the border is a clear violation of the Prohibition
Act, subjecting the vehicle to forfeiture under § 26.

The national prohibition laws constitute a single, com-
plete system for the suppression of the liquor traffie, in-
cluding importation. The sweeping language of § 26
(Richbourg Motor Co. v. United States, 281 U, S. 528),
is an example. It pre-empts the field of transportation.

The incongruity of an obligation to pay a tax on an
article, the possession or importation of which had become
unlawful, led this Court to hold that the revenue laws
pertaining to liquor fell before the Prohibition Act.
United States v. Yuginovich, 256 U. S. 450. Shortly
following that decision, Congress passed the so-called
Willis-Campbell Act, c. 134, 42 Stat. 222, 223. Not by
any force of their own, but rather by virtue of that Act,
the penalty provisions of the customs laws and the in-
ternal revenue laws, in force when the Prohibition Act was
enacted, were continued, but only if and to the extent that
they are not in conflict with the penalty or forfeiture pro-
visions thereof. The purpose was to make the other laws
subsidiaries of the National Prohibition system, in so far
as they related to the specific practices or acts condemned
by the latter.

The failure to repeal §§ 3061-2 under the tariff laws
does not signify that Congress intended those sections to
have co-ordinate authority with § 26. It is more con-
sistent with the language of that section and of the Willis-
Campbell Act to say that all libels in liquor transportation
cases must be under § 26, leaving §§ 3061-2 for applica-
tion to other violations of the customs law.

The construction here urged has been accepted in
United States v. Ford Coupe, 43 F. (2d) 212; United
States v. One Studebaker, 45 F. (2d) 430; The Sebastopol,
47 F. (2d) 336; Colon v. Hanlon, 50 F. (2d) 353.

In other cases the Government was permitted to pro-
ceed under §§ 3061-2, where there was no evidence of
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transportation. United States v. Cahill, 13 F. (2d) 83;
United States v. One Reo Coupe, 46 F. (2d) 815.

Assistant Attorney General Youngquist, with whom
Solicitor General Thacher, and Messrs. Arthur W. Hen-
derson. and Paul D. Miller were on the brief, for the
United States.

The enforcement provisions of the customs laws pro-
vide a flexible and comprehensive system well adapted
to govern the importation of merchandise of all kinds.
The Tariff Acts of 1922 and 1930, passed subsequently to
the enactment of the National Prohibition Act, define the
word “ merchandise ” as including commodities the im-
portation of which is prohibited. Both Acts provide for
duties on intoxicating liquors, and the penalty and for-
feiture provisions of both unquestionably apply to in-
toxicating liquor, as well as to any other merchandise the
importation of which is forbidden.

On the other hand, in the National Prohibition Act
Congress did not provide completely or comprehensively
for the control of unlawful importations of liquor. Thus,
that Act contains no specific provision for the forfeiture of
vehicles used in the unlawful importation of intoxicating
liquors.

Implied repeal is a matter of intent. By making ade-
quate and inclusive provisions in the customs laws for
the enforcement of the law against unlawful importation
of intoxicating liquors, by failing to provide complete
control of liquor importations in the National Prohibition
Act, and by expanding the facilities of the customs and
coast guard services in order to handle liquor importation
cases, Congress hag indicated an intent that the for-
feiture provisions of the customs laws are to be available
in cases involving unlawful liquor importations.

Richbourg Motor Co. v. United States, 281 U. S. 528,
does not govern this case. There the Court was dealing
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with the forfeiture provisions of an internal revenue law
originally enacted with reference to a lawful business
which subsequently became unlawful, and the Court held
that the mandatory provisions of § 26 of the National
Prohibition Act impliedly repealed the forfeiture provi-
sions of the internal revenue law. The present case in-
volves the forfeiture provisions of the customs laws which
expressly applied to the importation of merchandise the
importation of which was forbidden. The forfeiture pro-
visions of these laws are as mandatory as those in § 26.
If they are in conflict, the former must be regarded as con-
trolling, in view of legislative enactments since the
National Prohibition Act.

The substance of the offense involved in the Richbourg
case was the unlawful transportation of intoxicating
liquors. The substance of the offense involved in the
present case is the unlawful importation of the intoxicat-
ing liquors, the transportation being only incidental to
the importation.

Mr. Joseph G. Myerson, by leave of Court, filed a brief
as amicus curiae.

Mr. Justice Carbozo delivered the opinion of the
Court.

The facts stated in the certificate are these:

“ The record presents four consolidated automobile for-
feiture cases in which the same disputed legal questions
are involved.

“On four different dates during July and August, 1930,
the four automobiles whose forfeiture is in issue were
seized at ports of entry on the Mexican border, each ve-
hicle having liquor concealed therein. Three of the cars
were seized at San Ysidro, California, and the fourth at
Calexico, California. Fach car was observed crossing the
international boundary line from Mexico and traveling
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some distance thereafter in the United States, and in each
instance the concealed liquor was discovered at an official
stopping place of the United States Customs Service.
The seizures were effected by Customs officers.

“All four drivers of the cars were arrested. Each was
charged with violations of the Tariff Act of 1930; namely
unlawfully importing liquor into the United States, and
knowingly concealing and facilitating the transportation
of such liquor. Each indictment alleged failure to obtain
a permit, failure to pay duties, and failure to make entry
at the custom house. The four defendants entered pleas
of guilty to the first count, which charged importation,
and were sentenced by the court. In each case, the re-
maining count was dismissed.

“A libel of information in rem was filed by the United
States attorney against each automobile, claiming its for-
feiture under the provisions of Sections 3061 and 3062
of the Revised Statutes [19 U. S. C. A. 482 and 483].
In three of the cases the General Motors Acceptance Cor-
poration intervened as owner of the attached automobiles,
and in the other case the vehicle was claimed by the
Howard Automobile Company. All the interveners set
up proof of ownership, averred that they were innocent
of any illegal acts in which the vehicles may have been
involved, and prayed the court to dismiss the libels, con-
tending that the government’s sole remedy was under Sec-
tion 26, Title IT, of the National Prohibition Act [27 U. S.
C. A. 40].

“In each case, it was stipulated that the liquor alleged
to have been found in the automobile was intoxicating
in fact and fit for beverage purposes. It was further
stipulated, subject to the objection by the libelant that
such a purported defense was incompetent, irrelevant
and immaterial, that neither the seller nor the intervener
had any notice of the illegal use, or intended illegal use,
of the automobile.
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“The government offered in evidence at the forfeiture
proceedings the judgment roll, consisting of the indict-
ment and sentence, in the criminal cases, at which, as
stated above, pleas of guilty had been entered. The in-
tervener in each case objected to the introduction of this
judgment roll, on the ground that it was incompetent,
irrelevant and immaterial; that no proper foundation had
been laid; that the roll was not binding upon the inter-
vener; and that it did not show that the intervener was
a party to the criminal action or had notice of it. The
objections were overruled and the records were admitted
in evidence, to which the respective interveners duly
excepted.

“Testimony of customs officers showed that the four
automobiles were driven across the international boundary
some distance into the United States before being searched
and seized.

“The District Court entered decrees of forfeiture in all
four cases, finding that each automobile ¢ was engaged in
smuggling dutiable merchandise into the United States in
violation of the customs laws thereof.” ”

The four interveners having appealed to the Circuit
Court of Appeals for the ninth circuit, that court certified
for answer by this court the following questions (Judicial
Code, § 239; 28 U.S. C., § 346):

“1. Does Section 26 of Title II of the National Pro-
hibition Act repeal by implication and render inoperative
in liquor importation and transportation cases the for-
feiture provisions of the Customs Laws, in so far as offend-
ing vehicles are concerned? Or, putting the question in
another form:

“2. Do the mandatory provisions of Section 26 of the
National Prohibition Act apply when the automobile has
been seized while in the act of transporting intoxicating
liquor across the border and some distance into the United
States?
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“3. May the government, in such a case, ignore such
mandatory provisions, arrest the driver, and elect to for-
feit the automobile under the customs laws?

“ 4. Ts the record in the criminal case wherein the driver
pleaded guilty of violating the customs laws (Tariff Act
of 1930) admissible in the separate forfeiture proceedings
wherein the intervener is the only party appearing, for the
purpose of showing unlawful importation by the auto-
mobile, or for any other purpose?”

The importation of intoxicating liquors without permit
and without payment of customs duties is a violation of
the tariff act and a criminal offense thereunder. This was
the law under the tariff act of 1922, enacted after the
adoption of the Eighteenth Amendment. Tariff Act of
1922, c. 356, § 593 b, 42 Stat. 982; U. S. C,, Title 19, § 497.
It is still the law under the present tariff act of 1930;
U. 8. C.,, Title 19, § 1593. True, the drivers of the cars
who brought these liquors from Mexico into California
were subject to prosecution under the National Prohibi-
tion Act, 27 U. S. Code, § 46. They were subject to prose-
cution under the tariff act also (Callahan v. United States,
285 U. S. 515), and under that act they were indicted
and convicted.

The appellants would have us hold that prosecution of
the offender may be based at the election of the Govern-
ment either on the one act or on the other, but that for-
feiture of the implements used in his offending may be
based on only one-of them. The consequence of such a
holding would be to withdraw from the tariff acts reme-
dies and sanctions existing for the better part of a century.
Forfeiture of vehicles bearing smuggled goods is one of
the time-honored methods adopted by the Government
for the repression of the crime of smuggling. The provi-
sions of the Revised Statutes, §§ 3061 and 3062, which
carried forward the provisions of earlier acts (Act of July
18, 1866, c. 201, 14 Stat. 178, § 3), have in turn been
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carried forward into the United States Code. U. S. Code,
Title 19, §§ 482, 483. By implication, if not in express
terms, they were recognized as law in the Tariff Act of
1922, which declares it to be the duty of any customs
agent who has made seizure of a vehicle for violation of
the customs law to turn the vessel over to the collector of
the distriet (Tariff Act of 1922, . 356, § 602, 42 Stat. 984;
U. 8. Code, Title 19, § 509). They are recognized by like
provisions in the Tariff Act of 1930. Act of 1930, c. 497, §
602, 46 Stat 754; U. S. Code, Title 19, § 1602. Indeed the
same implication persists in the prohibition law itself, or in
acts connected with it. By section 1 of the act of March
3, 1925, c. 438, 43 Stat. 1116; U. S. Code, Title 27, § 41,
“any vessel or vehicle summarily forfeited to the United
States for violation of the customs laws, may, in the dis-
cretion of the Secretary of the Treasury, under such regu-
lations as he may prescribe, be taken and used for the en-
forcement of the provisions of this title [i. e., the title,
Intoxicating Liquors] in lieu of the sale thereof as pro-
vided by law 7 (cf. 27 U. S. Code, § 42). Certain it is there-
fore that vehicles carrying smuggled merchandise other
than intoxicating liquors may still be seized and forfeited
under the provisions of the tariff acts and those of the Re-
vised Statutes ancillary thereto. The forfeiture may be en-
forced even against innocent owners, though the Secretary
of the Treasury may remit it, upon such terms as he deems
reasonable, if satisfied that there was neither wilful negli-
gence nor intent to violate the law. R. S. § 3078; Tariff
Acts of 1922 and 1930, §§ 613, 618. The penalty is at
times a hard one, but it is imposed by the statute in terms
too clear to be misread. Beyond all room for question,
the owner of a vehicle bearing smuggled merchandise runs
the risk of forfeiture, subject to remission by the grace of
an administrative officer, where the merchandise is medi-
cine or wheat or drygoods or machinery, subjects of legiti-
mate trade upon payment of the lawful duties. The argu-
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ment for the interveners is that the intention of Congress
was to make the risk a lighter one where the trade is
wholly illegitimate, i. e., where the merchandise smuggled
consists of intoxicating liquors. They tell us that perhaps
a forfeiture under the tariff acts will be permitted when
what is laden in the vehicle is partly intoxicating liquor
and partly something else. Cf. Commercial Credit Co. v.
United States, 53 F. (2d) 977, 978, 979. They insist,
however, that the remedy under those acts must be held
to be excluded when liquor and liquor only is the subject
matter of the carriage.

Section 26 of the National Prohibition Act (41 Stat. 305,
315; U. S. C,, Title 27, § 40), which is quoted in the mar-
gin,* is said to lead to that bizarre result. We think its
purpose is misread when such a meaning is ascribed to it.

*“When the commissioner, his assistants, inspectors, or any officer
of the law shall discover any person in the act of transporting in
violation of the law, intoxicating liquors in any wagon, buggy, auto-
mobile, water or aircraft, or other vehicle, it shall be his duty to seize
any and all intoxicating liquors found therein being transported con-
trary to law. Whenever intoxicating liquors transported or possessed
illegally shall be seized by an officer he shall take possession of the
vehicle and team or automobile, boat, air or water craft, or any other
conveyance, and shall arrest any person in charge thereof. Such
officer shall at once proceed against the person arrested under the
provisions of this title in any court having competent jurisdiction; but
the said vehicle or conveyance shall be returned to the owner upon
execution by him of a good and valid bond, with sufficient sureties,
in a sum double the value of the property, which said bond shall be
approved by said officer and shall be conditioned to return said
property to the custody of said officer on the day of trial to abide
the judgment of the court. The court upon conviction of the person
so arrested shall order the liquor destroyed, and unless good cause to
the contrary is shown by the owner, shall order a sale by public
auction of the property seized, and the officer making the sale, after
deducting the expenses of keeping the property, the fee for the
seizure, and the cost of the sale, shall pay all liens, according to their
priorities, which are established, by intervention or otherwise at said
hearing or in other proceeding brought for said purpose, as being
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Section 26 of the National Prohibition Act is not directed
against smuggling, though the conduct that it does cover
may be an incident of smuggling. The Eighteenth
Amendment distinguishes the importation of intoxicating
liquors into the United States from their transportation
within, or their exportation from, the United States, just
as it distinguishes each of these activities from manufac-
ture and from sale. The National Prohibition Act main-
tains the same distinetion. Sections 3061 and 3062 of
the Revised Statutes are aimed at importation from with-
out the United States, and not at transportation within.
Section 26 of the National Prohibition Act is aimed at
transportation within, and not at importation from with-
out. We do not mean that the Government may not sep-
arate the transaction into its criminal components, and
prosecute or forfeit, according to its choice, for the one
constituent or for the other. Cf. Callahan v. United
States, supra. It may elect to seize under the prohibition
act for wrongful transportation (ignoring the preliminary
or later acts of importation or exportation), and in that
event the prosecution must proceed on the same basis.
Cf. Port Gardner Co. v. United States, 272 U. S. 564;
Commercial Credit Co. v. United States, 276 U. S. 226,
231; Richbourg Motor Co. v. United States, 281 U. S. 528.
If the seizure is for transportation only, the owner of the
vehicle will have whatever protection comes from § 26,
and may reclaim what has been taken if he has acted in
good faith. Restitution in such circumstances will be
granted as of right, and not by an act of grace as it is
where the seizure has been for evasion of the customs.

bona fide and as having been created without the lienor having any
notice that the carrying vehicle was being used or was to be used for
illegal transportation of liquor, and shall pay the balance of the
proceeds into the Treasury of the United States as miscellaneous re-
ceipts. All liens against property sold under the provisions of this
section shall be transferred from the property to the proceeds of the
sale of the property. . ..”
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Neither owner nor offender, however, has the privilege of
choice between forfeiture upon the footing of illegal trans-
portation and forfeiture upon the footing of a smuggled
importation. The choice is for the Government.

We are told that this conclusion is inconsistent with
Richbourg Motor Co. v. United States, supra, where
seizure under another section of the Revised Statutes
(§ 3450) was held to be excluded. The section there con-
sidered had no relation to the customs. It had been
adopted as an internal revenue law many years before the
National Prohibition Act, at a time when the sale of in-
toxicating liquors for beverage purposes was still a law-
ful business. By its terms there might be a forfeiture of
a vessel or other means of conveyance which had been
used to remove goods or commodities with intent to de-
fraud the United States of a tax imposed thereon. This
provision was held to have been superseded in the circum-
stances there disclosed by the forfeiture provisions in the
act prohibiting the transportation of intoxicating liquors.
National Prohibition Aect, § 26. We are unwilling to ex-
tend the ruling to a situation like the one at hand. Two
grounds of distinetion mark the limits of extension. The
first is that in the Richbourg Motor Company case, the
operator of the automobile was arrested at the time of
the seizure and arraigned before a United States Commis-
sioner on & charge of illegal transportation of intoxicating
liquors. There was a clear election to go forward under
the provisions of the prohibition act, and not under any
other. Section 26 is explicit in its requirement that the
officer seizing the vehicle under the authority of that sec-
tion shall at once proceed against the person arrested
“under the provisions of this title.” By parity of reason-
ing the court held that when there has been arrest and
seizure under § 26 because of wrongful transportation, the
forfeiture of what has been seized must go forward on
the same footing. Cf. Commercial Credit Co. v. United
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States, 276 U. S. 226, 231; United States v. One Ford
Coupe, 272 U. 8. 321, 325. There is, however, a second
ground of distinction that is independent of the conduct
of the officer discovering the offense. It has relation to
the difference between § 3450 of the Revised Statutes on
the one hand and §§ 3061 and 3062 on the other in respect
of the wrong to be redressed. The act of removal from
one place within the United States to another with intent
to evade the tax upon spirituous liquors is one more nearly
identical with that of transportation within the United
States in violation of the prohibition law than is a wrong-
ful importation in evasion of the customs. The bond of
integration is closer and more intimate. Cf. United States
v. American Motor Boat K-1231, 54 F. (2d) 502, 505.
Removal from one place within the United States to an-
other in order to evade a tax is differentiated from unlaw-
ful transportation by the quality of the intent, and not
by anything else. Importation is differentiated also by
the nature of the act.

To refuse to give heed to these distinctions will lead us
into a morass of practical difficulties as well as doctrinal
refinements. If forfeiture of a vehicle seized in the course
of importation must always be under § 26, and not under
other statutes, then the smuggler arrested at the same
time must always be prosecuted under the prohibition
act, and never for the smuggling, since seizure under § 26
must be followed, as we have seen, by prosecution of the
arrested person under that title and no other. We can-
not bring ourselves to believe that Congress had in view
the creation of so great a breach in historic remedies and
sanctions. Cf. United States v. American Motor Boat
K-1231, supra. Derangement of a system thus rooted
in tradition is not to be inferred from a section aimed
upon its face at transportation within the United States
and not at importation from without. Cf. Maul v. United
States, 274 U. S. 501, 508. Repeals by implication are
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not favored (Henderson’s Tobacco, 11 Wall. 652; United
States v. Tynen, 11 Wall. 88, 92), and least of all where
inveterate usage forbids the implication. Indeed, the
breach, if we once allow it, will hardly be confined within
the ramparts of the acts that regulate the duties upon
imports. If a forfeiture under the customs laws is for-
bidden where there has been an unlawful importation
of intoxicating liquors, we shall have difficulty in uphold-
ing a forfeiture where there has been a violation of the
navigation laws or other cognate statutes. Already the
net of these complexities has entangled the decisions. Cf.
The Ruth M:ildred, post. p. 67, and General Import &
Ezport Co. v. Unated States, post, p. 70. Courts accepting
the conclusion that the customs forfeitures are ended in
respect of intoxicating liquors have been unable to extri-
cate themselves from the coneclusion that forfeitures under
the navigation acts have fallen at the same time. A halt
must be called before the tangle is so intricate that it
can no longer be unraveled.

We hold, then, that Richbourg Motor Co. v. United
States, supra, does not rule the case at hand. The ques-
tion is one as to which the decisions of the other Federal
courts are almost equally divided. On the one side are
United States v. One Ford Coupe, 43 F. (2d) 212; United
States v. One Studebaker, 45 ¥. (2d) 430; The Ruth
Mildred, 47 F. (2d) 336; Colon v. Hanlon, 50 F. (2d)
353; United States v. One Buick Coupe, 54 F. (2d) 800.
On the other are The Pilot, 43 F. (2d) 491; United States
v. One Reo Coupe, 46 ¥. (2d) 815; The Daisy T, 48 F.
(2d) 370; United States v. James Hayes, 52 F. (2d) 977;
Maniscalco v. United States, 53 F. (2d) 737; United
States v. American. Motor Boat K-1231, 54 F. (2d) 502.
The list is not exhaustive. The courts of each group have
invoked the Willis-Campbell Act (Act of Nov. 23, 1921,
c. 134, 42 Stat. 222, 223, § 5), but have drawn opposing
inferences from it. By that act, all laws relating to the
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manufacture, taxation and traffic in intoxicating liquors
and all penalties for their violation in force when the
National Prohibition Act was adopted, were continued
in force except such provisions as are “ directly in con-
flict with the provisions of the National Prohibition Act.”
See United States v. Stafoff, 260 U. S. 477. The advo-
cates of an implied repeal insist that there is a direct
conflict between a statute whereby immunity for innocent
lienors or owners is given as of right and a statute
whereby immunity is on the footing of an act of grace. To
this the retort is made by the opponents of repeal that the
spheres of the two immunities are diverse and that the
apparent conflict is unreal. Transportation within the
United States is the sphere of the one, and importation
from without the sphere of the other.

Of the four questions certified, those numbered two and
three are adequately answered when we answer question
number one.

The answer to question four may depend upon circum-
stances imperfectly disclosed in the certificate, and is not
shown to be necessary. White v. Johnson, 282 U. S. 367.

The second, third and fourth questions are not an-
swered, and the first question is answered “ No.”

MRg. JusTicE STONE took no part in the consideration
and decision of this case.

UNITED STATES v. COMMERCIAL CREDIT CO.,,
INC.

CERTIORARI TO THE CIRCUIT COURT OF APPEALS FOR THE
FIFTH CIRCUIT.

No. 734. Argued April 15, 1932.—Decided May 2, 1932.

1. Vehicles employed in the unlawful importation of intoxicating
liquors may be seized and forfeited under the Tariff Act and the
provisions of the Revised Statutes ancillary thereto. Generat
Motors Acceptance Corp. v. United States, ante, p. 49. P. 66.
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2. This extends to vehicles that take up the contraband after it has
crossed the border and act as implements or links in a continuous
process of carriage from the foreign country into this one. P. 67.

3. When the two federal courts below are in agreement as to the
inferences fairly to be gathered from the facts, their findings are
not to be disturbed unless clearly erroneous. Id.

53 F. (2d) 977, reversed.

46 F. (2d) 171, affirmed.

CerTIORARIL, 285 U. S. 534, to review the reversal of
a judgment of the District Court forfeiting automobiles
which had been seized and libeled by the United States
for breach of the customs laws. The above-named re-
spondent, claiming as bona fide lienor, filed an interven-
ing petition, which was dismissed.

Assistant Attorney General Youngquist, with whom
Solicitor General Thacher, and Messrs. Arthur W. Hen-~
derson, Paul D. Miller, and Carroll P. Lynch were on the
brief, for the United States.

Mr. Duane R. Dills, with whom Mr. Berthold Muecke,
Jr., was on the brief, for respondent.

The respondent asks that this Court give effect to the
express intention of Congress that the rights of innocent
parties be protected where transportation of intoxicating
liquor is involved. It is true that executive clemency
may remit the forfeiture, but mitigation by grace is not
the equivalent of statutory immunity. United States v.
The Sebastopol, 56 F. (2d) 590, s. c., post, p. 70. This
is so particularly since the decision of the executive is
not subject to review. U. S. ex rel. Walter E. Heller &
Co.v. Mellon, 40 F. (2d) 808, 810, cert. den., 281 U. S. 766.

The reason for holding that the mandatory features of
§ 26 of the Prohibition Act supplant R. S., § 3450, in
taxation cases, apply equally to R. S. §§ 3061 and 3062,
in these customs cases. United States v. One Mack Truck,
4 F. (2d) 923; United States v. Almeida, 9 F. (2d) 15,
16; United States v. One Ford Coupe, 43 F. (2d) 212, 214.
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The Willis-Campbell Act did not re-enact R. S. §§ 3061
and 3062, because they are in direct conflict with the pro-
visions of the National Prohibition Act relative to trans-
portation in customs cases in that they provide for ab-
solute forfeiture of the rights of the innocent, while the
National Prohibition Aect protects the innocent. United
States v. One Packard Truck, 284 Fed. 394; United States
v. One Studebaker, 45 F. (2d) 430; United States v. One
Ford Coupe, 43 F. (2d) 212. Transportation is neces-
sarily involved in importation, just as much as conceal-
ment was involved in the transportation in the Richbourg
case. Cf. Port Gardner Investment Co. v. United States,
272 U. 8. 564; Commercial Credit Co. v. United States,
276 U. S. 226; Richbourg Motor Co. v. United States,
281 U. S. 528; United States v. One Ford Coupe, 272
U. S.321.

None of the vehicles in the cases at bar was used in
the “importation” of liquor. They were all used in
the transportation of liquor within the boundaries of
the United States after the importation had been com-
pleted. To this extent, the vehicles in this case are dis-
tinguished from the vehicles involved in General Motors
Accept. Corp. v. United States, ante, p. 49. See also Na-
tional Bond & Inv. Co. v. United States, 8 F. (2d) 942.

If the substantive offense is importation and the cus-
toms laws are available to the Government, then forfei-
ture might be had under those laws; if the substantive
offense is concealment with intent to defraud the Govern-
ment of a tax, then forfeiture might be had under § 3450.
United States v. One Ford Coupe, supra. But if the domi-
nating enterprise is transportation, then forfeiture must
be under § 26 of the National Prohibition Act. Commer-
cial Credit Co. v. United States, supra; Richbourg Motor
Co. v. United States, supra; United States v. One Reo
Coupe, 46 F. (2d) 815; United States v. One Buick Coupe,
54 F. (2d) 800, 802.

144844°—32——5
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Mg. Justice Carpozo delivered the opinion of the
Court.

Three motor cars were seized by a customs officer of the
United States in Texas near the Mexican border on a
charge that they were employed in the unlawful importa-
tion of intoxicating liquors.

Following the seizure, the Government filed a libel of
information against the automobiles so employed under
§§ 3061 and 3062 of the Revised Statutes (19 U. S. Code,
§§ 482 and 483) and prayed for a decree of forfeiture.

Thereupon, the Commercial Credit Company, Inec., the
holder of a chattel mortgage, filed an intervening petition
alleging that its lien had been created in good faith; that
it was innocent of any participation in the wrongful use
of the cars; and that by force of § 26 of the National Pro-
hibition Aect it should have an award of the possession.
The District Court dismissed the intervening claim and
adjudged a forfeiture, holding that §§ 3061 and 3062 of
the Revised Statutes were unrepealed by § 26 of the Na-
tional Prohibition Act and permitted the forfeiture of
articles illegally employed in the importation of intoxi-
cating liquors, 46 F. (2d) 171. The Circuit Court of
Appeals reversed the decree and dismissed the libels, hold-
ing that § 26 of the National Prohibition Act had super-
seded other remedies, 53 F. (2d) 977. A writ of certiorari
has brought the case here.

Our judgment handed down herewith in General Motors
Acceptance Corp. v. United States, ante, p. 49, sustains the
position of the Government that vehicles employed in the
unlawful importation of intoxicating liquors may be
seized under the Tariff Act and the provisions of the Re-
vised Statutes ancillary thereto. All that remains is to
determine whether these vehicles were so employed. The
cars subjected to forfeiture in No. 574 were the same that
had brought the contraband merchandise from beyond
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the Mexican border. The cars libeled in this proceeding
were laden with the liquors, for all that the evidence
shows, on this side of the border line.

The difference is not one that exacts differing relief.
The circumstantial evidence justifies a finding that the
cars, wherever laden, were implements or links in a con-
tinuous process of carriage from Mexico into Texas.
This was unlawful importation as well as unlawful trans-
portation. The two courts below are in agreement as to
the inferences fairly to be gathered from the facts, and
their findings are not to be disturbed unless clearly er-
roneous. Washington Securities Co. v. United States,
234 U. S. 76, 78; Texas & N. O. R. Co. v. Brotherhood of
Railway Clerks, 281 U. S. 548, 558.

The decree of the Circuit Court of Appeals should be
reversed and that of the District Court affirmed.

Reversed.

MRr. Justice STONE took no part in the consideration
and decision of this case.

UNITED STATES ». THE RUTH MILDRED.

CERTIORARI TO THE CIRCUIT COURT OF APPEALS FOR THE
SECOND CIRCUIT.

No. 795. Argued April 15, 1932—Decided May 2, 1932.

1. Revised Statutes, § 4377, which provides that any licensed vessel
employed in any other trade than that for which she is licensed
shall be forfeited, applies to a vessel licensed only for the fishing
trade which carries a cargo of intoxicating liquors. P. 68.

2. Forfeiture under Rev. Stats., § 4377, is strictly in rem and (unlike
forfeiture under § 26 of the National Prohibition Act) is not
dependent upon a preliminary adjudication of personal guilt. P. 69.

56 F. (2d) 590, reversed.

CertiorARI, 285 U. S. 534, to review the affirmance of a
judgment of the District Court dismissing a libel brought
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by the United States to forfeit a vessel for breach of
the navigation laws. Cf. the last two preceding cases.

Assistant Attorney General Youngquist, with whom
Solicitor General Thacher, and Messrs. Arthur W. Hender-
son and Paul D. Miller were on the brief, for the United
States.

Myr. Milton R. Kroopf, with whom Mr. Louis Halle was
on the brief, for respondent.

Mg. Justice Carpozo delivered the opinion of the
Court.

The schooner “ Ruth Mildred ” was licensed to engage
in the cod and mackerel fisheries. On March 1, 1928, she
was observed by the Coast Guard in Long Island Sound
headed for New York. She was trailed by a patrol boat
till she docked in the East River. The master admitted
to the customs officers that his vessel was carrying intoxi-
cating liquors, and upon the search that followed a stock
of liquors was discovered. A libel of information was
thereafter filed against the vessel praying a decree of for-
feiture for breach of the navigation laws (R. S. § 4377;
U. S. Code, Title 46, § 325) in carrying on a business not
permitted by the license. The master intervened in the
suit, and pleaded that the remedy under § 26 of the Na-
tional Prohibition Act was exclusive of any other. The
District Court, upholding that defense, dismissed the libel,
47 F. (2d) 336, and the Circuit Court of Appeals affirmed,
56 F. (2d) 590. The case is here on a writ of certiorari
granted on the petition of the Government.

Our decision in General Motors Acceptance Corp. V.
United States, ante, p. 49, would require a reversal of
this judgment if the vessel had been seized for unlawful
importation in violation of the tariff act. Even more
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plainly that result must follow where the basis of the
seizure is a breach of the navigation acts growing
out of a departure by the vessel from the conditions
of her license. Contrast with the decision below the de-
cision of the same court in United States v. American
Motor Boat K-1231, 54 F. (2d) 502. By § 4377 of the
Revised Statutes (U. S. Code, Title 46, § 325): “ When-
ever any licensed vessel . . . is employed in any other
trade than that for which she is licensed, . . . such vessel
with her tackle, apparel, and furniture, and the cargo
found on board her, shall be forfeited.” The “ Ruth
Mildred ” was licensed for the fishing trade and not for
any other. She would have been subject to forfeiture if
her cargo had been wheat or silk or sugar. In a suit under
this statute, her guilt was not affected, was neither en-
larged nor diminished, by the fact that the cargo happened
to be one of intoxicating liquors. The Government made
out a case of forfeiture when there was proof that the
cargo was something other than fish. Forfeiture under
§ 26 of the National Prohibition Act is one of the conse-
quences of a successful eriminal prosecution of a personal
offender, and is ancillary thereto. Forfeiture under the
Revised Statutes, § 4377, for breach of the navigation
laws, is strictly in rem, and is not dependent upon a pre-
liminary adjudication of personal guilt. United States v.
Stowell, 133 U. S. 1, 16, 17. 1In brief, the basis of the
charge of guilt directed against this vessel is not a breach
of the National Prohibition Act nor any movement of
transportation, lawful or unlawful. It is the act of en-
gaging in a business other than the fishing trade in
contravention of a license.

The decree should be reversed and the cause remanded
for further proceedings in conformity with this opinion.

Reversed.
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GENERAL IMPORT & EXPORT CO., INC. v.
UNITED STATES.

CERTIORARI TO THE CIRCUIT COURT OF APPEALS FOR THE
SECOND CIRCUIT.

No. 811. Argued April 15, 1932—Decided May 2, 1932.

A vessel seized in territorial waters while carrying an unmanifested
cargo of intoxicating liquors may be libeled under the Tariff Act
of 1922, §§ 584 and 594, (19 U. 8. C., §§ 486, 498) to enforce the
money penalties thereby imposed upon the master and charged
upon the vessel for his misconduct in not producing a manifest and
in carrying cargo not described in a manifest. Section 26 of the
National Prohibition Act does not prevent. General Motors
Acceptance Corp. v. United States, ante, p. 49; United States v.
The Ruth Mildred, ante, p. 67. P. 73.

56 F. (2d) 590, affirmed.

CEerTIORARI, 285 U. 8. 534, to review the reversal of a
decree, 47 F. (2d) 336, dismissing a libel to enforce liens
on a vessel.

Mr. Milton R. Kroopf, with whom Mr. Louis Halle
was on the brief, for petitioner.

Section 26, Title II, of the National Prohibition Act
is the exclusive statute under which the United States
may proceed against the vessel. Richbourg Motor Co. v.
United States, 281 U. S. 528.

Paragraph 813 of Schedule 8 does not refer to intoxi-
cating liquors for beverage purposes, or if it does, it can
only refer to such as may be imported consistently with
the Prohibition Act. It can not afford a basis for invok-
ing §§ 584 and 594 of the Tariff Act of 1922.

In the presence of the specific legislation in the Tariff-
Act as to what merchandise is prohibited, it is significant
that intoxicating liquor for beverage purposes is nowhere
included. Nor does it include those articles and liquors
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which are enumerated in Schedule 8, for obviously that
schedule refers to merchandise capable of importation.

Paragraph 813 of Schedule 8, being part of the Tariff
Act, could not recognize the importation of intoxicating
liquors for beverage purposes contrary to the Eighteenth
Amendment. United States v. Katz, 271 U. S. 354.

The master of a vessel actually within the territorial
limits of the United States, and on which intoxicating
liquors are being imported, is amenable to prosecution
under the National Prohibition Act; the vessel subject
to seizure under § 26 of the National Prohibition Act;
and the cargo forfeitable by virtue of Paragraph 813 of
Schedule 8.

Strictly speaking, § 26 of the Prohibition Act is not a
forfeiture statute. It does not declare forfeit the res al-
though all the proceedings under it are directed to that
end. The vehicle is ordered sold, but the rights of innocent
lienors and owners are saved. Only to the extent of guilty
interests is the res penalized. Nor is the guilt of the per-
son in charge transferable to the res. In such respect,
$ 26 is a penalty statute in the same sense as the Tariff
Act, § 594, with the obvious and vital difference that inno-
cence provides a defense.

The court below in United States v. One Mack Truck,
4 F. (2d) 923, reached a conclusion irreconcilable with the
one in this case.

The weight of authority is with the District Court.
United States v. One Ford Coupe, 43 F. (2d) 212; United
States v. One Studebaker, 45 F. (2d) 430; Colon v. Han-
lon, 50 F. (2d) 353; Corriweau v. United States, 53 F. (2d)
735. See also United States v. Ryan, 284 U. S. 167.

Assistant Attorney General Youngquist, with whom
Solicitor General Thacher, and Messrs. Arthur W. Hen-
derson and Paul D. Miller were on the brief, for the
United States.
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There is no direct conflict between a forfeiture statute
and a penalty statute. The two are different in theory
and distinguishable in effect. It would be carrying the
doctrine of implied repeal beyond reasonable bounds to
hold that two statutes so essentially different could be in
direct conflict. It is only by accident in this case that
the penalty was so great as to exhaust the entire value of
the vessel and result in her forfeiture.

In forfeiture proceedings the law operates upon the title
to the property. In a penalty suit the property is merely
security to insure the payment of a money penalty.

Evidence necessary to support the one proceeding is
essentially different from that required in the other. Be-
cause of these differences a conflict can not exist. Carter
v. McClaughry, 183 U. S. 365; Burton v. United States,
202 U. S. 344; Gavieres v. United States, 220 U. S. 338;
Morgan v. Devine, 237 U. S. 632.

Mg. Justice Carpozo delivered the opinion of the
Court.

The steamship “ Sebastopol” was seized by Coast
Guard Officers in the harbor of New York while carrying
an unmanifested cargo of intoxicating liquors. The mas-
ter of the vessel did not produce a manifest for the cargo
when a manifest was demanded by the boarding officer.
Thereafter a libel of information was filed by the Gov-
ernment under §§ 584 and 594 of the Tariff Act of 1922
(Act of Sept. 21, 1922, ¢. 356, 42 Stat. 858, 980, 982; 19
U. S. C, §§ 486, 498) for the enforcement of two liens,
one of $500 for failing to produce a manifest and another
for an amount equal to the value of the cargo for having
on board merchandise not described in the manifest.

The District Court dismissed the libel on the ground
that § 26 of the National Prohibition Act had established
a system of forfeiture exclusive of any other. 47 F. (2d)
336. The Circuit Court of Appeals advanced the view
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that the suit was not strictly one for the forfeiture of the
vessel, but one for the enforcement of money penalties
charged upon the vessel by reason of the misconduct of
the master. On this ground it distinguished its own deci-
sion in the case of the Ruth Mildred, announced at the
same time, and gave judgment for the Government.

For that reason as well as for the broader reasons stated
in General Motors Acceptance Corp. v. United States,
ante, p. 49, and United States v. The Ruth M:ldred, ante,
p. 67, the decree will be affirmed.

Affirmed.

NIXON ». CONDON Er AL.

CERTIORARI TO THE CIRCUIT COURT OF APPEALS FOR THE
FIFTH CIRCUIT.

No. 265. Argued January 7, 1932. Reargued March 15, 1932.—
Decided May 2, 1932.

A statute of Texas provided: “ every political party in the State
through its State Executive Committee shall have the power to
prescribe the qualifications of its own members and shall in its
own way determine who shall be qualified to vote or otherwise par-
ticipate in such political party . ..” Acting under this statute,
and not under any authorization from the convention of their party,
the Executive Committee of the Democratic Party in Texas adopted
a resolution that only white Democrats should participate in the
primary elections, thereby excluding negroes. Held:

1. Whatever inherent power a state political party has to deter-
mine the qualifications of its members resides in the party conven-
tion and not in any committee. P, 84.

2. The power exercised by the Executive Committee in this
instance was not the power of the party as a voluntary organiza-
tion but came from the statute. P. 85.

3. The committee’s action was therefore state action within the
meaning of the Fourteenth Amendment. P. 88.

4. The resulting discrimination violates that Amendment. P 89.

5. Whether in given circumstances parties or their committees
are agencies of government within the Fourteenth or the Fifteenth
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Amendment 18 a question which this Court must determine for
itgelf. P. 88.
49 F. (2d) 1012, reversed.

CerTI0RART, 284 U. S. 601, to review the affirmance of
a judgment dismissing the complaint, 34 F. (2d) 464, in
an action for damages against judges of a primary election
who refused to allow the plaintiff to vote.

Messrs. James Marshall and Nathan R. Margold, with
whom Messrs. Arthur B. Spingarn, and Fred C. Knollen-
berg were on the brief, for petitioner.

The power of respondents to deny petitioner’s right to
vote at the primary election was derived from the resolu-
tion of the State Democratic Executive Committee
adopted pursuant to authority granted by e. 67 of the
Laws of 1927. Both the statute and the resolution
adopted thereunder violated the Fourteenth Amendment
because they authorized and worked a classification based
on color.

If the Democratic Legislature of Texas could not con-
stitutionally forbid negroes to vote at primaries in view
of the decision of this Court in Nizon v. Herndon, 273
U. S. 536, it could nevertheless with a feeling of assurance
entrust to the Democratic State Committee power to en-
act such prohibition and achieve the same end.

That it was the legislative intention to accomplish this
purpose and to evade and nullify that decision appears
from the face of the enactment. The statute expressly
indicates that the new Art. 3107 was being substituted for
the one held unconstitutional, in order to take care of
the “emergency ” created by the decision in Nizon v.
Herndon. What could this emergency be if not that
negroes would be able to vote at the next primary elec-
tion unless some new method were devised to exclude
them? By providing that the Executive Committee
“shall in its own way determine who shall be qualified to
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vote,” the Act plainly delegated authority to the com-
mittee to determine among other things that only white
Democrats should be entitled to vote. Qui facit per
alium facit per se.

Inherent power in the political party to presecribe the
qualifications of its own members and those entitled to
vote at party primary elections was necessarily super-
seded by this statute.

The new statute did not purport to withdraw legisla-
tive sovereignty but merely to substitute a new provision
in place of the one declared unconstitutional.

Decisions of the Texas courts demonstrate that the
party in Texas and its executive committee had ceased
to have any inherent power to prescribe qualifications of
voters at Democratic primary elections long before the
resolution here in question was adopted. Briscoe v. Boyle,
286 S. W. 275; Love v. Wilcox, 119 Tex, 256; 28 S. W.
(2d) 515.

Whether this be regarded as the creation of a new
power or the recognition and restoration of an old one,
the existence of the power itself would be necessarily and
wholly dependent upon the force of the statute and hence
would be a statutory power, not an inherent one.

Moreover, there is no reason why a legislative “ recog-
nition,” even of an existing inherent power, should not
turn the inherent power into a statutory one. Clancy v.
Clough, 30 S. W. (2d) 569; Love v. Taylor, 8 S. W. (2d)
795; Friberg v. Scurry, 33 S. W. (2d) 762.

The Texas cases, with one exception, all confirm our
contention that the party executive committees are
agencies of the State, subject to legislative control and
endowed with powers by the Legislature. The excep-
tion is White v. Lubbock, 30 S. W. (2d) 72, where the
court held that the party had inherent power to exclude
negroes from voting. It was recognized by this Court in
the Home Telephone & Telegraph case, 227 U. S. 278,
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that the local conception of what amounts to state action
may differ from the national conception of it. So here the
holding of the state court that political parties have in-
herent power to exclude negroes from primary elections,
and in so acting were not exercising state powers, is not
binding upon this Court.

Even if the Executive Committee exceeded the powers
delegated to it by the Legislature, its action, though ultra
vires, constituted state action in violation of the Four-
teenth Amendment, because it authorized and worked a
classification based on color. Home Tel. & Tel. Co.
v. Los Angeles, 227 U. S. 278; Raymond v. Chicago Trac-
tion Co., 207 U. S. 20; Fidelity & Deposit Co. v. Tafoya,
270 U. 8. 426. Cf. Yick Wo v. Hopkins, 118 U. S. 356.

Although the primary machinery was originally the pri-
vate affair of the party, it has become absorbed by the
State, which has exercised its sovereignty over primary
elections with the “rules and regulations laid down in
minute and cumbersome detail.” Briscoe v. Boyle, 286
S. W. 275; Primary Elections, Merriam & Overacker, 1928
ed., p. 140; 23 Mich. L. Rev. 279; Bliley v. West, 42 F.
(2d) 101; s. e, 33 F. (2d) 177; Commonwealth v. Will-
cox, 111 Va. 849, 859; Love v. Wilcox, 119 Tex. 256; 28
S. W. (2d) 515; Clancy v. Clough, 30 S. W. (2d) 569.

Those cases hold that the party committees are so much
controlled by state authority that they are without power
to vary on their own initiative the qualifications prescribed
for voters, candidates or committee members.

The State can not perform by an agency an act which
it could not accomplish in its own name. Wailliams v.
Bruffy, 96 U. 8. 176; Ford v. Surget, 97 U. S. 594; King
Mfg. Co.v. Augusta, 277 U. S. 100; Home Tel. & Tel. Co.
v. Los Angeles, 227 U. S. 278; Standard Scale Co. v. Far-
rell, 249 U. 8. 571.

Respondents by reason of their office as judges of elec-
tion derived their power to deny the petitioner the right




NIXON ». CONDON. i

73 Argument for Petitioner.

to vote at the primary election from the statutes of the
State. In applying that power to a state purpose in such
a way as to work a color classification they violated the
Fourteenth Amendment, irrespective of c. 67 of the Laws
of 1927 and the resolution of the Democratic State Execu-
tive Committee.

The time, place and manner of holding primary elec-
tions, as well as of determining and contesting the results
thereof, are comprehensively and minutely preseribed by
statutory provisions. Among these provisions are the
ones which provide for the appointment of judges of elec-
tion and prescribe their functions, powers and duties.

A vote at a primary is a vote within the intendment of
the Fifteenth Amendment. Section 31, Title 8, U. S. C,,
evidences a contemporaneous interpretation of the Fif-
teenth Amendment applying the right to vote to “ any
election.” The word “vote” is used throughout the
Texas election laws in its usual sense, with no distinction
between primary and general elections.

The whole tenor of the primary laws of Texas is to pro-
tect the expression of the will of the people in nominating
candidates. Love v. Wilcox, supra. The primary in-
volves the initial and, in Texas, the determinative choice
of the officers of the government.

If it were true that the right to vote guaranteed by the
Fifteenth Amendment did not extend to primary elec-
tions, then the same would be true of the Nineteenth
Amendment, which in identical words guarantees the right
to vote without regard to sex. The Fifteenth Amend-
ment has frequently been held to be self-executing. Neal
v. Delaware, 103 U. S. 370, 389; Ex parte Yarbrough, 110
U. 8. 651, 665. And even were it not self-executing, § 31,
Title 8, of the United States Code expresses in statutory
form what the Amendment contemplated.

Distinguishing: Newberry v. United States, 256 U. S.
232; Koy v. Schneider, 110 Tex. 369. Cf. Ashford v.
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Goodwin, 103 Tex. 491, and Anderson v. Ash, 62 Tex. Civ.
App. 262.

Even if the refusal to permit the petitioner to vote at
the primary election was not a denial of his right to vote,

because he could still express his will at the general elec-
tion, nevertheless his right to vote would have been
abridged.

In States such as Texas, where the primary election
is in a real sense the only true election, the vote at
the final election is merely a formal flourish. The courts
of Texas have taken judicial notice of the fact that for
all practical purposes, and certainly in so far as state
elections are concerned, there is only one political party,
and that the real political battles of the State are not
those held at the final election, but those waged for nomi-
nation at the Democratic primaries. Moore v. Meharyg,
287 S. W. 670; 23 Mich. L. Rev. 279. Cf. Newberry v.
United States, 256 U. S. 232, 266-7; Merriam, Primary
Elections, 1908 ed., pp. 83-85; Koy v. Schneider, 110
Tex. 369.

Under the statutes as they existed prior to the adoption
of ¢. 67 of the Laws of 1927, there was no inherent power
in the party to exclude the petitioner from the primaries.
The power to do so was solely derived from e. 67 of the
Laws of 1927,

Even prior to the Act of 1923 the State had defined
party powers and who might vote in party primaries. In
consequence, the limitation contained in c. 67 of the Laws
of 1927 was not a limitation upon inherent powers al-
ready existing in parties, but was a limitation necessitated
by the grant to the Executive Committee of the power
to determine party membership.

The election laws define and limit in meticulous detail
the principal functions of political parties. This exercise
of sovereignty has deprived the parties of their inde-
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pendence of action. Parties have, in their relation to
primary and other elections, only such powers, duties
and privileges, as the statutes give them. -

Mr. Ben R. Howell, with whom Mr. Thornton Hardie
was on the brief, for respondents.

The Fourteenth and Fifteenth Amendments are a limi-
tation only upon the power of a State, and do not affect
private individuals or private associations of individuals.
Citing the Slaughterhouse Cases, 16 Wall. 36, and a multi-
tude of others.

The action of the Executive Committee in excluding
petitioner from voting at a primary was not an action
of the State.

A political party has the inherent right to determine
the qualifications of its own members.

No one can question the right of men to organize a
party of men and exclude women from its ranks; no one
can question the right of women to organize a party of
women and exclude men from its ranks; no one can ques-
tion the right of a group of individuals to organize a po-
litical party with its membership based on stature, color
of the hair or color of the skin. It seems to be conceded in
petitioner’s brief that the Democratic party, prior to
1923 when Art. 3093-A (the statute involved in Nizon v.
Herndon, 273 U. 8. 536) was passed by the Texas Legis-
lature, had the right to exclude the negro from member-
ship in that party.

The Texas Supreme Court has drawn a clear distine-
tion between the State and a political party, and has de-
fined a political party. Waples v. Marrast, 108 Tex. 5;
184 S. W. 180; Koy v. Schneider, 110 Tex. 369; 218 S. W.
480; 221 S. W. 880; Cunningham v. McDermott, 277 S.
W. 218; Winnett v. Adams, 71 Neb, 917; 99 N. W. 681;
State v. Kanawha County, 78 W, Va, 168; 88 S, E. 662;
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Stephenson v. Board of Electors, 118 Mich. 396; 76 N. W.
914; Phillips v. Gallagher, 73 Minn, 528; 76 N. W. 285;
Kearns v. Hawley, 188 Pa. 116; 41 Atl. 273; Grigsby v.
Harris, 27 F. (2d) 942.

The statute enacted in 1923, declared unconstitutional
in Nizon v. Herndon, supra, was void and did not operate
to diminish the power already possessed by the party to
determine the qualifications of its own members.

By enacting c. 67 of the Laws of 1927 the legislature
merely withdrew the State from an attempted unlawful
interference with the right of the party to determine the
qualifications of its members. The legislature thus recog-
nized a power which had long existed in the party to de-
termine its membership and did not delegate such power
to the party.

Every court which has passed upon the statute in ques-
tion has construed it to be a withdrawal by the State and
a recognition of the party’s rights by the State. Nuwxon
v. Condon, 34 F. (2d) 464; s.c., 49 F. (2d) 1012; Love v.
Wilcox, 119 Tex. 256; 28 S. W. (2d) 515; Whaite v. Lub-
bock, 30 S. W. (2d) 72; Grigsby v. Harris, 27 F. (2d) 972.

The Fifteenth Amendment, like the Fourteenth, is lim-
ited to action by a State. Respondents, as judges in the
primary, were not officers of the State, and their action in
denying petitioner a vote was not state action.

The record shows that the judges are selected and paid
by the party. It is true that their duties are regulated
in many details by the statutes. But regulation to in-
sure fair primaries does not mean that the party officers
become state officers.

The primary involved was not an election of the people
within the meaning of § 31, Title 8, U. S. C. A party
nomination is not “an election of the people,” but is
merely the choosing of a candidate by that party, and con-
sequently petitioner fails to show jurisdiction under this
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section or to state any cause of action against respondents
under the statute.

Messrs. J. Alston Atkins, Carter W. Wesley, and J. M.
Nabrit, Jr., by leave of Court, filed a brief as amict curiae.

Mg. Justice Carpozo delivered the opinion of the
Court.

The petitioner, a Negro, has brought this action against
judges of election in Texas to recover damages for their
refusal by reason of his race or color to permit him to cast
his vote at a primary election.

This is not the first time that he has found it necessary
to invoke the jurisdiction of the federal courts in vindica-
tion of privileges secured to him by the Federal
Constitution.

In Nwon v. Herndon, 273 U. S. 536, decided at the
October Term, 1926, this court had before it a statute of
the State of Texas (Article 3093a, Revised Civil Statutes,
afterwards numbered 3107) whereby the legislature had
said that “ in no event shall a negro be eligible to partici-
pate in a democratic party primary election [held in that
State],” and that “should a negro vote in a democratic
primary election, the ballot shall be void,” and election
officials were directed to throw it out. While the man-
date was in force, the Negro was shut out from a share
in primary elections, not in obedience to the will of the
party speaking through the party organs, but by the
command of the State itself, speaking by the voice of its
chosen representatives. At the suit of this petitioner,
the statute was adjudged void as an infringement of his
rights and liberties under the Constitution of the United
States. b

Promptly after the announcement of that decision, the

legislature of Texas enacted a new statute (L. 1927, c. 67)
144844°—32 ¢
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repealing the article condemned by this court; declaring
that the effect of the decision was to create an emergency
with a need for immediate action; and substituting for
the article so repealed another bearing the same number.
By the article thus substituted, “ every political party in
this State through its State Executive Committee shall
have the power to prescribe the qualifications of its own
members and shall in its own way determine who shall
be qualified to vote or otherwise participate in such polit-
ical party; provided that no person shall ever be denied
the right to participate in a primary in this State because
of former political views or affiliations or because of
membership or non-membership in organizations other
than the political party.”

Acting under the new statute, the State Executive Com-
mittee of the Democratic party adopted a resolution “ that
all white democrats who are qualified under the constitu-
tion and laws of Texas and who subscribe to the statutory
pledge provided in Article 3110, Revised Civil Statutes
of Texas, and none other, be allowed to participate in the
primary elections to be held July 28, 1928, and August
25, 1928,” and the chairman and secretary were directed
to forward copies of the resolution to the committees in
the several counties,

On July 28, 1928 the petitioner, a citizen of the United
States, and qualified to vote unless disqualified by the
foregoing resolution, presented himself at the polls and
requested that he be furnished with a ballot. The re-
spondents, the judges of election, declined to furnish the
ballot or to permit the vote on the ground that the peti-
tioner was a Negro and that by force of the resolution of
the Executive Committee only white Democrats were
allowed to be voters at the Democratic primary. The
refusal was followed by this action for damages. In the
District Court there was a judgment of dismissal, 34 F.
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(2d) 464, which was affirmed by the Circuit Court of
Appeals for the Fifth Circuit, 49 F. (2d) 1012. A writ of
certiorari brings the cause here.

Barred from voting at a primary the petitioner has
been, and this for the sole reason that his color is not
white. The result for him is no different from what it was
when his cause was here before. The argument for the
respondents is, however, that identity of result has been
attained through essential diversity of method. We are
reminded that the Fourteenth Amendment is a restraint
upon the States and not upon private persons unconnected
with a State. United States v. Cruikshank, 92 U, S. 542;
Strauder v. West Virginia, 100 U. S. 303; Ex parte Vir-
ginia, 100 U. S. 339, 346; James v. Bowman, 190 U, S.
127, 136. This line of demarcation drawn, we are told
that a political party is merely a voluntary association;
that it has inherent power like voluntary associations
generally to determine its own membership; that the new
article of the statute, adopted in place of the mandatory
article of exclusion condemned by this court, has no other
effect than to restore to the members of the party the
power that would have been theirs if the lawmakers had
been silent; and that qualifications thus established are
as far aloof from the impact of constitutional restraint as
those for membership in a golf club or for admission to a
Masonic lodge.

Whether a political party in Texas has inherent power
today without restraint by any law to determine its own
membership, we are not required at this time either to
affirm or to deny. The argument for the petitioner is
that quite apart from the article in controversy, there
are other provisions of the Election Law whereby the
privilege of unfettered choice has been withdrawn or
abridged (citing, e. g., Articles 2955, 2975, 3100, 3104,
3105, 3110, 3121, Revised Civil Laws); that nomination
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at a primary is in many ecircumstances required by the
statute if nomination is to be made at all (Article 3101);
that parties and their representatives have become the
custodians of official power (Article 3105); and that if
heed is to be given to the realities of political life, they
are now agencies of the State, the instruments by which
government becomes a living thing. In that view, so
runs the argument, a party is still free to define for itself
the political tenets of its members, but to those who pro-
fess its tenets there may be no denial of its privileges.

A narrower base will serve for our judgment in the
cause at hand. Whether the effect of Texas legislation
has been to work so complete a transformation of the
concept of a political party as a voluntary association, we
do not now decide. Nothing in this opinion is to be taken
as carrying with it an intimation that the court is ready
or unready to follow the petitioner so far. As to that,
decision must be postponed until decision becomes neces-
sary. Whatever our conclusion might be if the statute
had remitted to the party the untrammeled power to
prescribe the qualifications of its members, nothing of
the kind was done. Instead, the statute lodged the power
in a committee, which excluded the petitioner and others
of his race, not by virtue of any authority delegated by
the party, but by virtue of an authority originating or
supposed to originate in the mandate of the law.

We recall at this point the wording of the statute in-
voked by the respondents. “ Every political party in this
State through its State Executive Committee shall have
the power to prescribe the qualifications of its own mem-
bers and shall in its own way determine who shall be
qualified to vote or otherwise participate in such political
party.” Whatever inherent power a State political party
has to determine the content of its membership resides in
the State convention. Bryce, Modern Democracies, vol.
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2, p. 40. There platforms of principles are announced
and the tests of party allegiance made known to the world.
What is true in that regard of parties generally, is true
more particularly in Texas, where the statute is explicit
in committing to the State convention the formulation of
the party faith (Article 3139). The State Executive
Committee, if it is the sovereign organ of the party, is
not such by virtue of any powers inherent in its being.
It is, as its name imports, a committee and nothing more,
a committee to be chosen by the convention and to con-
sist of a chairman and thirty-one members, one from each
senatorial district of the State (Article 3139). To this
committee the statute here in controversy has attempted
to confide authority to determine of its own motion the
requisites of party membership and in so doing to speak
for the party as a whole. Never has the State convention
made declaration of a will to bar Negroes of the State
from admission to the party ranks. Counsel for the
respondents so conceded upon the hearing in this court.
Whatever power of exclusion has been exercised by the
members of the committee has come to them, therefore,
not as the delegates of the party, but as the delegates of
the State. Indeed, adherence to the statute leads to the
conclusion that a resolution once adopted by the commit-
tee must continue to be binding upon the judges of elec-
tion though the party in convention may have sought to
override it, unless the committee, yielding to the moral
force of numbers, shall revoke its earlier action and obey
the party will. Power so intrenched is statutory, not
inherent. If the State had not conferred it, there would
be hardly color of right to give a basis for its exercise.
Our conclusion in that regard is not affected by what
was ruled by the Supreme Court of Texas in Love v.
Wilcox, 119 Tex. 256; 28 S. W. (2d) 515, or by the Court
of Civil Appeals in White v, Lubbock, 30 S. W, (2d) 722.
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The ruling in the first case was directed to the validity
of the provision whereby neither the party nor the com-
mittee is to be permitted to make former political affili-
ations the test of party regularity. There were general
observations in the opinion as to the functions of parties
and committees. They do not constitute the decision.
The decision was merely this, that ‘“the committee
whether viewed as an agency of the State or as a mere
agency of the party is not authorized to take any action
which is forbidden by an express and valid statute.” The
ruling in the second case, which does not come from the
highest court of the State, upholds the constitutionality of
§ 3107 as amended in 1927, and speaks of the exercise
of the inherent powers of the party by the act of its
proper officers. There is nothing to show, however, that
the mind of the court was directed to the point that the
members of a committee would not have been the proper
officers to exercise the inherent powers of the party if
the statute had not attempted to clothe them with that
quality. The management of the affairs of a group already
associated together as members of a party is obviously
a very different function from that of determining who
the members of the group shall be. If another view were
to be accepted, a committee might rule out of the party
a faction distasteful to itself, and exclude the very men
who had helped to bring it into existence. In any event,
the Supreme Court of Texas has not yet spoken on the
subject with clearness or finality, and nothing in its pro-
nouncements brings us to the belief that in the absence
of a statute or other express grant it would recognize a
mere committee as invested with all the powers of the
party assembled in convention. Indeed, its latest decision
dealing with any aspect of the statute here in controversy,
a decision handed down on April 21, 1932 (Love v. Buck-
ner, 49 S. W. (2d) 425), describes the statute as con-
stituting “ a grant of power ” to the State Executive Com-
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mittee to determine who shall participate in the primary
elections.* What was questioned in that case was the
validity of a pledge exacted from the voters that it was
their bona fide purpose to support the party nominees.
The court in upholding the exaction found a basis for
its ruling in another article of the Civil Statutes (Art.
3167), in an article of the Penal Code (Art. 340), and in
the inherent power of the committee to adopt regulations
reasonably designed to give effect to the obligation as-
sumed by an elector in the very act of voting. To clinch
the argument the court then added that if all these sources
of authority were inadequate, the legislature had made
in Article 3107 an express “ grant of power ” to determine
qualifications generally. There is no suggestion in the
opinion that the inherent power of the committee was
broad enough (apart from legislation) to permit it to
prescribe the extent of party membership, to say to a
group of voters, ready as was the petitioner to take the
statutory pledge, that one class should be eligible and
another not. On the contrary, the whole opinion is in-
stinet with the concession that pretensions so extraordi-
nary must find their warrant in a statute. The most that
can be said for the respondents is that the inherent powers
of the Committee are still unsettled in the local courts.
Nothing in the state of the decisions requires us to hold
that they have been settled in a manner that would be
subversive of the fundamental postulates of party organi-
zation. The suggestion is offered that in default of in-

*“We are bound to give effect to a grant of power to the State
Executive Committee of a party to determine who shall participate
in the acts of the party otherwise than by voting in a primary, when
the Legislature grants the power in language too plain to admit of
controversy, and when the determination of the Committee conflicts
with no other statutory requirement or prohibition, especially when
the Committee’s determination makes effectual the public policy of
the State as revealed in its statutes.” Love v. Buckner, supra.
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herent power or of statutory grant the committee may
have been armed with the requisite authority by vote of
the convention. Neither at our bar nor on the trial was
the case presented on that theory. At every stage of the
case the assumption has been made that authority, if
there was any, was either the product of the statute or
was inherent in the committee under the law of its
creation,

We discover no significance, and surely no significance
favorable to the respondents, in earlier acts of legislation
whereby the power to prescribe additional qualifications
was conferred on local committees in the several counties
of the State. L. 1903, c¢. 101, § 94. The very fact that
such legislation was thought necessary is a token that
the committees were without inherent power. We do
not impugn the competence of the legislature to desig-
nate the agencies whereby the party faith shall be de-
clared and the party discipline enforced. The pith of
the matter is simply this, that when those agencies are
invested with an authority independent of the will of the
association in whose name they undertake to speak, they
become to that extent the organs of the State itself, the
repositories of official power. They are then the govern-
mental instruments whereby parties are organized and
regulated to the end that government itself may be estab-
lished or continued. What they do in that relation, they
must do in submission to the mandates of equality and
liberty that bind officials everywhere. They are not act-
ing in matters of merely private concern like the directors
or agents of business corporations. They are acting in
matters of high public interest, matters intimately con-
nected with the capacity of government to exercise its
functions unbrokenly and smoothly. Whether in given
circumstances parties or their committees are agencies
of government within the Fourteenth or the Fifteenth
Amendment is a question which this court will determine
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for itself. It is not concluded upon such an inquiry by
decisions rendered elsewhere. The test is not whether
the members of the Executive Committee are the repre-
sentatives of the State in the strict sense in which an
agent is the representative of his principal. The test is
whether they are to be classified as representatives of the
State to such an extent and in such a sense that the great
restraints of the Constitution set limits to their action.

With the problem thus laid bare and its essentials ex-
posed to view, the case is seen to be ruled by Niron v.
Herndon, supra. Delegates of the State’s power have dis-
charged their official functions in such a way as to dis-
criminate invidiously between white ecitizens and black.
Ex parte Virginia, supra; Buchanan v. Warley, 245 U, S.
60, 77. The Fourteenth Amendment, adopted as it was
with special solicitude for the equal protection of members
of the Negro race, lays a duty upon the court to level by
its judgment these barriers of color.

The judgment below is reversed and the cause re-
manded for further proceedings in conformity with this
opinion. Reversed.

Mk. JustickE McREYNoLDs, dissenting.

March 15, 1929, petitioner here brought suit for dam-
ages in the United States District Court, Western Division
of Texas, against Condon and Kolle, theretofore judges in
a Democratic primary election. He claims they wrong-
fully deprived him of rights guaranteed by the Fourteenth
and Fifteenth Amendments, Federal Constitution, by
denying him the privilege of voting therein. Upon mo-
tion the trial court dismissed the petition, holding that it
failed to state a cause of action; the Circuit Court of
Appeals sustained this ruling. The matter is here by
certiorari.

The original petition, or declaration, alleges—

L. A. Nixon, a negro citizen of the United States and
of Texas duly registered and qualified to vote in Precinct
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No. 9, El Paso County at the general election and a mem-
ber of the Democratic party, was entitled to participate
in the primary election held by that party July 28, 1928,
for nominating candidates for State and other offices. He
duly presented himself and sought to cast his ballot. De-
fendants, the judges, refused his request by reason of the
following resolution theretofore adopted by the State
Democratic Executive Committee—

“Resolved: That all white Democrats who are qualified
and [sic] under the Constitution and laws of Texas and
who subscribe to the statutory pledge provided in Article
3110, Revised Civil Statutes of Texas, and none other, be
allowed to participate in the primary elections to be held
July 28, 1928, and August 25, 1928, and further, that the
Chairman and secretary of the State Democratic Execu-
tive Committee be directed to forward to each Democratic
County Chairman in Texas a copy of this resolution for
observance.”

That, the quoted resolution “ was adopted by the State
Democratic Executive Committee of Texas under au-
thority of the Act of the Legislature ”—Ch. 67, approved
June 7, 1927. Chapter 67 undertook to repeal former
Article 3107,* Ch. 13, Rev. Civil Stat. 1925, which had
been adopted in 1923, Ch. 32, § 1 (Article 3093a) and in
lieu thereof to enact the following:

“Article 3107 (Ch. 67 Aects 1927). Every political
party in this State through its State Executive Committee
shall have the power to preseribe the qualifications of its
own members and shall in its own way determine who
shall be qualified to vote or otherwise participate in such
political party; provided that no person shall ever be
denied the right to participate in a primary in this State

*Original Art. 3107—Rev. Civ. Stats. 1925: “In no event shall a
negro be eligible to participate in a Democratic party primary
election held in the State of Texas, and should a negro vote in a
Democratic primary election, such ballot shall be void and election
officials shall not count the same.”
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because of former political views or affiliations or because
of membership or non-membership in organizations other
than the political party.”

That, in 1923, prior to enactment of Chapter 67, the
Legislature adopted Article 3093a,? Revised Civil Statutes,
declaring that 1o negro should be eligible to participate
in a Democratic party primary election. This was held
invalid state action by Nizon v. Herndon, 273 U. S. 536.

That, when chapter 67 was adopted only the Democratic
party held primary elections in Texas and the legislative
purpose was thereby to prevent Nixon and other negroes
from participating in such primaries.

That chapter 67 and the above quoted resolution of
the Executive Committee are inoperative, null and void
in so far as they exclude negroes from primaries. They
conflict with the Fourteenth and Fifteenth Amendments
to the Federal Constitution and laws of the United States.

That there are many thousand negro Democratic voters
in Texas. The State is normally overwhelmingly Demo-
cratic and nomination by the primaries of that party is
equivalent to an election. Practically there is no contest
for State offices except amongst candidates for such nomi-
nations.

That the defendants’ action in denying petitioner the
right to vote was unlawful, deprived him of valuable po-
litical rights, and damaged him five thousand dollars.
And for this sum he asks judgment.

*[Acts 2d C. 8. 1923, p. 74] Article 3093a from Acts 1923. “All
qualified voters under the laws and constitution of the State of Texas
who are bona fide members of the Democratic party, shall be eligible
to participate in any Democratic party primary election, provided
such voter complies with all laws and rules governing party primary
elections; however, in no event shall a negro be eligible to participate
in a Democratic party primary election held in the State of Texas,
and should a negro vote in a Democratic primary election, such ballot
shall be void and election officials are herein directed to throw out
such ballot and not count the same.”
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The trial court declared [p. 468 ]—

“The court here holds that the State Democratic Ex-
ecutive Committee of the State of Texas, at time of the
passage of the resolution here complained of, was not a
body corporate to which the Legislature of the State of
Texas could delegate authority to legislate, and that the
members of said Committee were not officials of the State
of Texas, holding position as officers of the State of Texas,
under oath, or drawing compensation from the State, and
not acting as a state governmental agency, within the
meaning of the law, but only as private individuals hold-
ing such position as members of said State Executive
Committee by virtue of action taken upon the part of
members of their respective political party; and this is
also true as to defendants, they acting only as representa-
tives of such political party, viz: the Democratic party,
in connection with the holding of a Democratic primary
election for the nomination of candidates on the ticket
of the Democratic party to be voted on at the general
election, and in refusing to permit plaintiff to vote at such
Democratic primary election defendants were not acting
for the State of Texas, or as a governmental agency of
said State.”

Also [p. 469] “ that the members of a voluntary asso-
ciation, such as a political organization, members of the
Democratic party in Texas, possess inherent power to
prescribe qualifications regulating membership of such
organization, or political party. That this is, and was,
true without reference to the passage by the Legislature
of the State of Texas of said Art. 3107, and is not affected
by the passage of said act, and such inherent power re-
mains and exists just as if said act had never been passed.”

The Circuit Court of Appeals said [p. 1013]—

“The distinction between appellant’s cases, the one un-
der the 1923 statute and the other under the 1927 statute,
is that he was denied permission to vote in the former by
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state statute, and in the latter by resolution of the State
Democratic Executive Committee. It is argued on behalf
of appellant that this is a distinetion without a difference,
and that the State through its legislature attempted by
the 1927 act to do indirectly what the Supreme Court
had held it was powerless to accomplish directly by the
1923 act.

“We are of opinion, however, that there is a vast
difference between the two statutes. The Fourteenth
Amendment is expressly directed against prohibitions
and restraints imposed by the States, and the Fifteenth
protects the right to vote against denial or abridgment
by any State or by the United States; neither operates
against private individuals or voluntary associations.
United States v. Crutkshank, 92 U. S. 542; Virginia v.
Rives, 100 U. S. 313; James v. Bowman, 190 U. S. 127.

“A political party is a voluntary association, and as
such has the inherent power to prescribe the qualifica-
tions of its members. The act of 1927 was not needed to
confer such power; it merely recognized a power that
already existed. Waples v. Marrast, 108 Tex. 5; 184
S. W. 180; White v. Lubbock, (Tex. Civ. App.) 30 S. W.
(2d) 722; Grigsby v. Harris, 27 F. (2d) 942. It did not
attempt as did the 1923 act to exclude any voter from
membership in any political party. Precinct judges of
election are appointed by party executive committees
and are paid for their services out of funds that are raised
by assessments upon candidates. Revised Civil Statutes
of Texas, §§ 3104, 3108.”

I think the judgment below is right and should be
affirmed.

The argument for reversal is this—

The statute—Chapter 67, present Article 3107—de-
clares that every political party through its State Execu-
tive Committee “shall have the power to prescribe the
qualifications of its own members and shall in its own
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way determine who shall be qualified to vote or otherwise
participate in such political party.” The result, it is
said, is to constitute the Executive Committee an instru-
mentality of the State with power to take action, legisla-
tive in nature, concerning membership in the party.
Accordingly, the attempt of the Democratic Committee
to restrict voting in primaries to white people amounted
to State action to that effect within the intendment of the
Federal Constitution and was void under Nizon v.
Herndon, supra.

This reasoning rests upon an erroneous view of the
meaning and effect of the statute.

In Nizon v. Herndon the Legislature in terms forbade
all negroes from participating in Democratic primaries.
The exclusion was the direct result of the statute and
this was declared invalid because in conflict with the
Fourteenth Amendment.

The act now challenged withholds nothing from any
negro; it makes no diserimination. It recognizes power
in every political party, acting through its Executive
Committee, to prescribe qualifications for membership,
provided only that none shall be excluded on account of
former political views or affiliations, or membership or
non-membership in any non-political organization. The
difference between the two pronouncements is not diffi-
cult to discover.

Nixon’s present complaint rests upon the asserted in-
validity of the resolution of the Executive Committee
and, in order to prevail, he must demonstrate that it
amounted to direct action by the State.

The plaintiff’s petition does not attempt to show what
powers the Democratic party had entrusted to its State
Executive Committee. It says nothing of the duties of
the Committee as a party organ; no allegation denies that
under approved rules and resolutions, it may determine
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and announce qualifications for party membership. We
cannot lightly suppose that it undertook to act without
authority from the party. Ordinarily, between conven-
tions party executive committees have general authority
to speak and act in respect of party matters. There is no
allegation that the questioned resolution failed to express
the party will. For present purposes the Committee’s
resolution must be aceepted as the voice of the party.

Petitioner insists that the Committee’s resolution was
authorized by the State; the statute only recognizes party
action and he may not now deny that the party had
spoken. The exclusion resulted from party action and on
that footing the cause must be dealt with. Petitioner has
planted himself there. Whether the cause would be more
substantial if differently stated, we need not inquire.

As early as 1895—Ch. 35, Acts 1895—the Texas Legis-
lature undertook through penal statutes to prevent illegal
voting in political primaries, also false returns, bribery,
ete. And later, many, if not all, of the general safeguards
designed to secure orderly conduct of regular elections
were extended to party primaries.

By Acts of 1903 and 1905, and subsequent amendments,
the Legislature directed that only official ballots should
be used in all general elections. These are prepared,
printed and distributed by public officials at public
expense.

With adoption of the official ballot it became necessary
to prescribe the methods for designating the candidates
whose names might appear on such ballot. Three, or
more, have been authorized. A party whose last candi-
date for governor received 100,000 votes must select its
candidate through a primary election. Where a party
candidate has received less than 100,000, and more than
10,000, votes it may designate candidates through conven-
tion or primary, as its Executive Committee may deter-
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mine. A written petition by a specified number of voters
may be used in behalf of an independent or nonpartisan
candidate.

Some of the States have undertaken to convert the
direct primary into a legally regulated election. In
others, Texas included, the primary is conducted largely
under party rules. Expenses are borne by the party; they
are met chiefly from funds obtained by assessments upon
candidates. A number of States (eleven perhaps) leave
the determination of one’s right to participate in a pri-
mary to the party, with or without certain minimum re-
quirements stated by statute. In “ Texas the party is
free to impose and enforce the qualifications it sees fit,”
subject to some definite restrictions. See Primary Elec-
tions, Merriam and Overacker, pp. 66, 72, 73.

A “ primary election ” within the meaning of the chap-
ter of the Texas Rev. Civil Stat. relating to nominations
“means an election held by the members of an or-
ganized political party for the purpose of nominating the
candidates of such party to be voted for at a general or
special election, or to nominate the county executive of-
ficers of a party.” Article 3100; General Laws 1905, (1st
C. S.) Ch. 11, § 102. The statutes of the State do not
and never have undertaken to define membership—who
shall be regarded as a member—in a political party.
They have said that membership shall not be denied to
certain specified persons; otherwise, the matter has been
left with the party organization.

Since 1903 (Acts 1903, Ch. CIL., § 94,° p. 150, 28th Leg.;
Acts 1905, Ch. 11, § 103, p. 543, 29th Leg.) the statutes
of Texas have recognized the power of party executive
committees to define the qualifications for membership.
The Act of 1923, Ch. 32, § 1, (Art. 3093a) and the Act

*Acts 1903, Ch. CI. “Sec. 94. ... provided, that the county
executive committee of the party holding any primary election may
prescribe additional qualifications necessary to participate therein.”
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of 1927, Ch. 67, §1, (Art. 3107) recognize the authority
of the party through the Executive Committee, or other-
wise, to specify such qualifications throughout the State.
See Love v. Wilcox, 119 Tex. 256; 28 S. W. (2d) 515, 523.

These Acts, and amendments, also recognize the right
of State and County Executive Committees generally to
speak and act for the party concerning primaries. These
committees appoint the necessary officials, provide sup-
plies, canvass the votes, collect assessments, certify the
successful candidates, pay expenses and do whatever is re-
quired for the orderly econduct of the primaries. Their
members are not State officials; they are chosen by those
who compose the party; they receive nothing from the
State.

By the amendment of 1923 the Legislature undertook
to declare that “all qualified voters under the laws and
constitution of the State of Texas who are bona fide mem-
bers of the Democratic party, shall be eligible to partici-
pate in any Democratic party primary election, provided
such voter complies with all laws and rules governing
party primary elections; however, in no event shall a
negro be eligible to participate in a Democratic party
primary election held in the State of Texas.” Lowve v.
Wilcox, supra, 274; 523. This enactment, held inopera-
tive by Nizxon v. Herndon, supra, (1927) was promptly
repealed.

The courts of Texas have spoken concerning the nature
of political primary elections and their relationship to
the State. And as our present concern is with parties
and legislation of that State, we turn to them for enlight-
enment rather than to general observations by popular
writers on public affairs,

In Waples v. Marrast, 108 Texas 5, 11, 12; 184 S. W.
180, decided in 1916, the Supreme Court declared—

“A political party is nothing more or less than a body
of men associated for the purpose of furnishing and main-

144844°—-32——7 *
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taining the prevalence of certain political prineiples or be-
liefs in the public policies of the government. As rivals
for popular favor they strive at the general elections for
the control of the agencies of the government as the means
of providing a course for the government in accord with
their political principles and the administration of those
agencies by their own adherents. According to the sound-
ness of their principles and the wisdom of their policies
they serve a great purpose in the life of a government.
But the fact remains that the objects of political organi-
zations are intimate to those who compose them. They
do not concern the general public. They directly interest,
both in their conduct and in their success, only so much
of the public as are [sic] comprised in their membership,
and then only as members of the particular organization.
They perform no governmental function. They consti-
tute no governmental agency. The purpose of their pri-
mary elections is merely to enable them to furnish their
nominees as candidates for the popular suffrage. In the
interest of fair methods and a fair expression by their
members of their preference in the selection of their nomi-
nees, the State may regulate such elections by proper
laws, as it has done in our general primary law, and as
it was competent for the Legislature to do by a proper
act of the character of the one here under review. But
the payment of the expenses of purely party elections is
a different matter. On principle, such expenses can not
be differentiated from any other character of expense in-
curred in carrying out a party object, since the attainment
of a party purpose—the election of its nominees at the
general elections through the unified vote of the party
membership—is necessarily the prime object of a party
Primary < s

“To provide nominees of political parties for the
people to vote upon in the general elections, is not the
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business of the State. It is not the business of the State
because in the conduct of the government the State knows
no parties and can know none. If it is not the business
of the State to see that such nominations are made, as it
clearly is not, the public revenues can not be employed
in that connection. To furnish their nominees as claim-
ants for the popular favor in the general elections is a
matter which concerns alone those parties that desire to
make such nominations. It is alone their concern be-
cause they alone are interested in the success of their
nominees. The State, as a government, can not afford to
concern itself in the success of the nominees of any polit-
ical party, or in the elective offices of the people being
filled only by those who are the nominees of some voliti-
cal party. Political parties are political instrumentalities.
They are in no sense governmental instrumentalities.
The responsible duties of the State to all the people
are to be performed and its high objects effected without
reference to parties, and they have no part or place in
the exercise by the State of its great province in governing
the people.”

Koy v. Schneider, 110 Texas, 369, 376, 218 S. W. 479;
221 8. W. 880 (April 21, 1920)— The Act of the Legisla-
ture deals only with suffrage within the party primary
or convention, which is but an instrumentality of a
group of individuals for the accomplishment of party
ends.” And see id. pp. 394 et seq.

Cunningham v. McDermett, 277 S. W. 218, (Court of
Civil Appeals, Oct. 22, 1925)—“Appellant contends that
the Legislature by preseribing how party primaries must
be conducted, turned the party into a governmental
agency, and that a candidate of a primary, being the
candidate of the governmental agency, should be protected
from the machinations of evilly disposed persons.

“With this proposition we cannot agree, but consider
them as they were held to be by our Supreme Court in
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the case of Waples v. Marrast, 108 Tex. 5, 184 S. W. 180,
L. R. A. 1917A, 253, in which Chief Justice Phillips said:
¢ Political parties are political instrumentalities. They are
in no sense governmental instrumentalities.” ”

Briscoe v. Boyle, 286 S. W. 275, 276 (Court Civil Ap-
peals, July 2, 1926)—This case was decided by an inferior
court while the Act of 1923, Ch. 32, § 1, amending Art.
3093, was thought to be in force—before Nixon v. Hern-
don, supra, ruled otherwise. It must be read with that
fact in mind, Among other things, the court said—*“In
fine, the Legislature has in minute detail laid out the
process by which political parties shall operate the stat-
ute-made machinery for making party nominations, and
has so hedged this machinery with statutory regulations
and restrictions as to deprive the parties and their man-
agers of all discretion in the manipulation of that
machinery.”

Love v. Wilcox, supra, 272, (Sup. Ct., May 17, 1930)—
“We are not called upon to determine whether 2
political party has power, beyond statutory control, to
prescribe what persons shall participate as voters or candi-
dates in its conventions or primaries. We have no such
state of facts before us. The respondents claim that the
State Committee has this power by virtue of its general
authority to manage the affairs of the party. The statute,
article 3107, Complete Tex. St. 1928 (Vernon’s Ann. Civ.
St. art. 3107), recognizes this general authority of the
State Committee, but places a limitation on the discre-
tionary power which may be conferred on that committee
by the party by declaring that, though the party through
its State Executive Committee, shall have the power to
prescribe the qualifications of its own members, and to
determine who shall be qualified to vote and otherwise
participate, yet the committee shall not exclude anyone
from participation in the party primaries because of for-
mer political views or affiliations, or because of member-
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ship or non-membership in organizations other than the
political party. The committee’s discretionary power is
further restricted by the statute directing that a single,
uniform pledge be required of the primary participants.
The effect of the statutes is to decline to give recognition
to the lodgment of power in a State Executive Committee,
to be exercised at its discretion. The statutes have recog-
nized the right of the party to create an Executive Com-
mittee as an agency of the party, and have recognized the
right of the party to confer upon that committee certain
discretionary powers, but have declined to recognize the
right to confer upon the committee the discretionary
power to exclude from participation in the party’s affairs
any one because of former political views or affiliations,
or because of refusal to take any other than the statutory
pledge. It is obvious, we think, that the party itself never
intended to confer upon its Executive Committee any such
discretionary power. The party when it selected its State
Committee did so with full knowledge of the statutory
limitations on that committee’s authority, and must be
held to have selected the committee with the intent that
it would act within the powers conferred, and within the
limitations declared by the statute. Hence, the commit-
tee, whether viewed as an agency of the state or as a mere
agency of the party, is not authorized to take any action
which is forbidden by an express and valid statute.”

Love v. Buckner, 49 S. W. (2d) 425, (Sup. Ct., Texas,
April 21, 1932).

The Court of Civil Appeals certified to the Supreme
Court for determination the question—“ Whether the
Democratic State Executive Committee had lawful au-
thority to require otherwise lawfully qualified and eligible
Democratic voters to take the pledge specified in the
resolution adopted by the Committee at its meeting in
March,” 1932.
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The resolution directed that no person should be per-
mitted to participate in any precinet or county Demo-
cratic convention held for the purpose of selecting dele-
gates to the State convention at which delegates to the
National Democratic Convention are selected unless such
person shall take a written pledge to support the
nominees for President and Vice-President.

“The Court answers that the Executive Committee
was authorized to require the voters to take the speecified
pledge.”

It said—

“The Committee’s power to require a pledge is con-
tested on the ground that the Committee possesses no
authority over the conventions of its party not granted
by statute, and that the statutes of Texas do not grant,
but negative, the Committee’s power to exact such a
pledge.

“We do not think it consistent with the history and
usages of parties in this State nor with the course of our
legislation to regard the respective parties or the state
executive committees as denied all power over the party
membership, eonventions, and primaries save where such
power may be found to have been expressly delegated by
statute. On the contrary, the statutes recognize party
organizations including the state committees, as the re-
positories of party power, which the Legislature has
sought to control or regulate only so far as was deemed
necessary for important governmental ends, such as
purity of the ballot and integrity in the ascertainment
and fulfillment of the party will as declared by its
membership.

“ Without either statutory sanction or prohibition, the
party must have the right to adopt reasonable regula-
tions for the enforcement of such obligations to the party
from its members as necessarily arise from the nature and
purpose of party government. . . .
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“ We are forced to conclude that it would not be beyond
the power of the party through a customary agency such
as its state executive committee to adopt regulations de-
signed merely to enforce an obligation arising from the
very act of a voter in participating in party control and
party action, though the statutes were silent on the
Sulject=e: ¢

“The decision in Love v. Wilcox, 119 Tex. 256, gave
effect to the legislative intent by vacating action of the
State Committee violative of express and valid statutes.
Our answer to the certified question likewise gives effect
to the legislative intent in upholding action of the State
Committee in entire accord with the governing statutes
as well as with party custom.”

The reasoning advanced by the court to support its
conclusion indicates some inadvertence or possibly con-
fusion. The difference between statutes which recognize
and those which confer power is not always remarked,
e. g., “With regard to the state committee’s power to
exact this pledge the statutes are by no means silent. The
statutes do not deny the power but plainly recognize and
confer same.” But the decision itself is a clear affirma-
tion of the general powers of the State Executive Com-
mittee under party custom to speak for the party and
especially to prescribe the prerequisites for membership
and for “voters of said political party ” in the absence
of statutory inhibition. The point actually ruled is in-
consistent with the notion that the Executive Committee
does not speak for the organization; also inconsistent with
the view that the Committee’s powers derive from State
statutes.

If statutory recognition of the authority of a political
party through its Executive Committee to determine who
shall participate therein gives to the resolves of such
party or committee the character and effect of action by
the State, of course the same rule must apply when party
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conventions are so treated; and it would be difficult
logically to deny like effect to the rules and by-laws of
social or business clubs, corporations, and religious asso-
ciations, ete., organized under charters or general enact-
ments. The State acts through duly qualified officers
and not through the representatives of mere voluntary
associations.

Such authority as the State of Texas has to legislate
concerning party primaries is derived in part from her
duty to secure order, prevent fraud, ete., and in part from
obligation to prescribe appropriate methods for selecting
candidates whose names shall appear upon the official
ballots used at regular elections.

Political parties are fruits of voluntary action. Where
there is no unlawful purpose, citizens may create them
at will and limit their membership as seems wise. The
State may not interfere. White men may organize;
blacks may do likewise. A woman’s party may exclude
males. This much is essential to free government.

If any political party as such desires to avail itself of the
privilege of designating candidates whose names shall be
placed on official ballots by the State it must yield to
reasonable conditions precedent laid down by the statutes.
But its general powers are not derived from the State and
proper restrictions or recognition of powers cannot become
grants.
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