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565; 119 Atl. 291, affirmed 263 U. S. 685, 686; Weisen-
goff v. Maryland, 143 Md. 638; 123 Atl. 107, affirmed 263
U. S. 685, 686; Colora v. New Jersey, 97 N. J. Law 316;
117 Atl. 702, affirmed 267 U. 8. 576. 1In Idaho v. Moore,
36 Idaho 565; 212 Pac. 349, affirmed 264 U. S. 569, Moore
was convicted of having intoxicating liquor in his private
dwelling in violation of the state law, notwithstanding
the stipulation that his possession was ““ permitted by and
lawful under the provisions of section 33 of the National
Prohibition Act.” U. S. C., Tit. 27, § 50. See, also,
North Carolina v. Campbell, 182 N. C. 911; 110 S. E. 86,
affirmed 262 U. S. 728; Barnes v. New York, 266 U. S.
581; Colonial Drug & Sales Co. v. Western Products Co.,
54 F. (2d) 216.

Applying the principle thus repeatedly declared, we
are of the opinion that the provisions of the National Pro-
hibition Act relating to the issue of permits did not super-
sede the authority of West Virginia to require state per-
mits, as in the instant case, in the appropriate enforcement
of its valid legislation. Decree affirmed.

BRADFORD ELECTRIC LIGHT CO., INC. v. CLAP-
PER, ADMINISTRATRIX.

CERTIORARI TO THE CIRCUIT COURT OF APPEALS FOR THE
FIRST CIRCUIT.

No. 423. Argued February 15, 16, 1932.—Decided May 16, 1932.

1. A state statute is a “ public act” within the meaning of the full
faith and credit clause of the Federal Constitution. P. 154.

2. A federal court is bound equally with courts of the State in which
it sits to observe the command of the full faith and credit clause.
IRE155¢

3. As regards the question whether a State is bound to recognize in
its courts an Act of another State which is obnoxious to its public
policy, different considerations may apply where the right claimed
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under the Act is the cause of action sued on, and where it is set
up merely as a defense to an asserted liability. P. 160.

4. Through a contract made in Vermont, an employer domiciled and
having its principal place of business there, and its employee, also
a resident of that State, tacitly accepted the Vermont Workmen’s
Compensation Aet, which provides that injury or death of an em-
ployee suffered in Vermont or elsewhere in the course of his em-
ployment, shall be compensated for only as by the Act provided,
without recourse to actions based on tort, which it expressly
excludes. The employee died of an injury he received while cas-
ually in New Hampshire about the employment, and left no New
Hampshire dependents. Held:

(1) That the Vermont statutory agreement is a defense to the
employer against an action for death by wrongful act, brought in
New Hampshire, in the federal court, by the personal representative
of the deceased employee. P. 153.

(2) Refusal to recognize such defense is a failure to give full
faith and credit to the Vermont statute, in violation of Art. IV,
§1, of the Federal Constitution. P. 154.

(3) To recognize as a defense in another State the statutory
relationship and obligations to which the parties to the employ-
ment subjected themselves under the Vermont Act, is not to give
that Act an extraterritorial application. P. 155.

(4) The fact that the New Hampshire Compensation Act per-
mits employees to elect, after the injury, whether to sue for negli-
gence or to avail themselves of its compensation provisions, does not
establish that it would be obnoxious to New Hampshire public
policy to give effect, ut supra, to the Vermont statute in cases
involving only the rights of residents of that State. P. 161.

5. Acceptance of the New Hampshire Workmen’s Compensation Act
by a Vermont employer in order to save certain common law
defenses if sued by employees resident in the former State held
not an abandonment of the employer’s defense under the Vermont
Act in respect of an employee who resided in Vermont and was
injured while casually working in New Hampshire. P. 162.

51 F. (2d) 992, 999, reversed.

CERTIORARI to review the affirmance of a recovery in an
action for death by wrongful act. See 284 U. S. 221.

Messrs. Stanley M. Burns and George T. Hughes, with
whom Mr. Wm. E. Leahy was on the brief, for petitioner.
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Mr. Robert W. Upton, with whom Mr. John E. Ben-
ton was on the brief, for respondent.

The plaintiff’s intestate having received the injuries
which caused his death in New Hampshire, the rights of
the parties depend primarily upon the laws of that State.
Martin v. West, 222 U. S. 191; Atlantic Transport Co. v.
Imbrovek, 234 U, S. 52; Gould’s Case, 215 Mass. 480;
Saloshin v. Houle, 155 Atl. 47.

The New Hampshire statute providing for the survival
of actions for wrongful death is not based upon Lord
Campbell’s Act. The measure of damages is not the loss
to dependents. Imbriani v. Anderson, 76 N. H. 491. As
originally enacted, the statute was quasi penal, and gave
rights only as against railroads. The essential character-
istics of this statute have been preserved. Holland v.
Morley Button Co., 83 N. H. 482. See also Dillon v. Rail-
way, 73 N. H. 367; Davis v. Herbert, 78 N. H. 179. They
are opposed to the law in most jurisdictions. Decisions
from other jurisdictions might aid but would scarcely
control in its interpretation. Likewise, in the develop-
ment of workmen’s compensation New Hampshire has
not followed the general trend.

New Hampshire recognizes that compensation does not
compensate the injured employee for his loss. The right
of the employee to recover his entire loss when his in-
jury is due solely to the negligence of his employer has
been maintained. Under the New Hampshire system the
benefits of compensation are assured to the employee and
the inflexibility and injustice of an exclusive system of
compensation largely eliminated. The Legislature of
New Hampshire has repeatedly refused to abolish the
right of election after injury. The differences in policy
between New Hampshire and the other States are such
that the rights of the parties to this action may not prop-
erly be determined by decisions from other jurisdictions.

Having set up its acceptance of the New Hampshire
Act and obtained the benefit of it in this action, the peti-
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tioner ought not to be heard to assert that the acceptance
did not extend to the respondent’s intestate. The legal
consequences naturally attaching to the petitioner’s ac-
ceptance are not enlarged if the petitioner is held to the
law of the trial. The acceptance was unlimited.

A contract intended to exempt fthe employer from
liability for negligence is against the public policy of New
Hampshire and invalid. Saloshin v. Houle, 155 Atl. 47.

It is asserted “ that compensation acts are not contrary
to the public policy.” But in so far as this may be true,
the result has been attained by legislative action. At
common law contracts intended to relieve the employer
from liability from future negligence are invalid. Piper v.
Railroad, 75 N. H. 228; Johnston v. Fargo, 184 N. Y. 379.
The reasonableness of the consideration does not enter
into the determination of the validity of such agreements.
Consequently, agreements embodying compensation
principles have been held valid only if they preserve to
the employee “the right to elect whether he will sue his
employer or accept benefits from the association.” Chi-
cago, B. & Q. R. Co. v. Miller, 76 Fed. 439; Twaits v.
Pennsylvania R. Co., 77 N. J. Eq. 103. See also Day v.
Atlantic Coast Line R. Co., 179 Fed. 26; Johnson v. Phila-
delphia & Reading R. Co., 163 Pa. 127; Otis v. Pennsyl-
vania Co., 71 Fed. 136; Labatt, Master & Servant, 2d ed.,
§ 1921.

In determining whether such a contract as that said to
have been made in Vermont ought to be enforced in New
Hampshire, a fair test is to inquire whether such a con-
tract if made in New Hampshire would be valid. It is
plain that it would not be enforcible. Piper v. Railroad,
75 N. H. 228; Conn v. Company, 79 N. H. 450; Wessman
v. Railroad, 84 N. H. 475.

The New Hampshire Compensation Act applies to all
employees and employers engaged in specified employ-
ments. No distinction based upon the place of hire is




BRADFORD ELEC. CO. v. CLAPPER. 149

145 Argument for Respondent.

recognized. The purpose of this legislation is prevent-
ive as well as remedial. The enlarged liability has a
tendency to reduce industrial accidents. If the employee
were permitted by contract to exempt the employer from
his liability for negligence, this purpose might be defeated.
The situation is similar to that arising under the federal
laws relating to the safety of employees of railroads. Con-
tracts intended to relieve the railroad from the obligations
imposed by these laws have been regarded as against
public policy. Philadelphia, B. & W. R. Co. v. Schubert,
224 U. 8. 603. For similar reasons the attempts to extend
state compensation laws to accidents subject to maritime
law have failed. Southern Pacific Co. v. Jensen, 244 U. S.
205.

The respondent’s action sounds in tort and is therefore
controlled by the law of the place of injury. Gould’s
Case, 215 Mass. 480.

In Vermont, the provisions of the Compensation Act
were made a part of the contract of hiring, unless the
employer or employee gave written notice that its pro-
visions were not to apply. But the laws of Vermont can
have no extra-territorial effect. In New Hampshire the
parties were free to modify this contract. The petitioner
maintained a large portion of its distribution system in
New Hampshire and might properly bring its men when
at work there under local law. The petitioner, by writ-
ten declaration, accepted the compensation provisions of
the Act of New Hampshire.

The petitioner’s acceptance, at the least, was an offer
to 1ts employees injured in New Hampshire to pay com-
pensation or to respond in damages according to the
provisions of the Compensation Act. This offer was ac-
cepted by the respondent. The election of both parties
to have their rights determined by the laws of New
Hampshire, constituted an agreement superseding the al-
leged contract, based upon the Compensation Act of Ver-
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mont. The parties omitted no act necessary to have their
rights determined by the laws of New Hampshire.

The theory that the compensation law of the place of
hire determines the rights of parties must not be extended
so far as to deny the employer and employee the right to
modify the contract when the parties enter another juris-
diction. Moreover, it is not the contract of hire, but the
relation arising therefrom upon which the law should op-
erate. The obligation to pay compensation arises out of
the relation of master and servant rather than out of the
contract by which that relation is created. The relation
is brought into existence from day to day as the service
is performed. Consequently, when the employer and em-
ployee both enter another State, there is no sound reason
why the law there should not determine the obligations
arising out of the relation of master and servant. Ameri-
can Radiator Co. v. Rogge, 87 N. J. L. 436; Doutwright v.
Champlin, 91 Conn. 524; American Mut. Liability Ins.
Co. v. McCaffrey, 37 F. (2d) 870, cert. den., 281 U. S.
751; Carl Hagenback & G. W. Show Co. v. Randall, 75
Ind. App. 417; Johns-Manville, Inc. v. Thrane, 80 Ind.
App. 432; Smith v. Heine Safety Boiler Co., 119 Me. 552;
Ocean Accident & G. Corp. v. Industrial Commission, 32
Ariz, 265; Johnson v. Nelson, 128 Minn. 158; Mitchell v.
St. Louis Smelting & Rfg. Co., 202 Mo. App. 251; Gins-
burg v. Byers, 171 Minn. 366.

Mz. Justice Branpers delivered the opinion of the
Court.

This action for damages was brought in a court of New
Hampshire under the employers’ liability provisions of the
Employers’ Liability and Workmen’s Compensation Act
of that State, N. H. Public Laws, 1926, ¢. 302, to recover
for the death of Leon J. Clapper, which the plaintiff
claimed was due to his employer’s negligence. The case
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was removed to the federal court on the ground of diver-
sity of citizenship; the defendant, Bradford Electric Light
Co., Inc., being a citizen and resident of Vermont and the
plaintiff, Jennie M. Clapper, administratrix, being a citi-
zen and resident of New Hampshire. It appeared that
the Company had its prinecipal place of business in Ver-
mont and lines extending into New Hampshire; that Leon
Clapper, a resident of Vermont, was employed by it there
as a lineman for emergency service in either State; and
that in the course of his duties, he was sent to restore some
burned-out fuses at a substation in New Hampshire and
while doing so was killed. The Company, invoking the
full faith and credit clause of the Federal Constitution,
set up as a special defense that the action was barred by
provisions of the Vermont Compensation Act; that the
contract of employment had been entered into in Ver-
mont, where both parties to it then, and at all times there-
after resided; and that the Vermont Act had been ac-
cepted by both employer and employee as a term of the
contract.

The District Court ruled that the action was properly
brought under the laws of the State of New Hampshire;
that the action was based on a tort occurring in that
State; and that the Vermont Workmen’s Compensation
Act had no extra-territorial effect. Accordingly, that
court rejected the special defense and denied a motion to
dismiss. The case was tried three times before a jury,
the third trial resulting in a verdict for the plaintiff in the
sum of $4,000. The judgment entered thereon was first
reversed by the Circuit Court of Appeals. But upon a
rehearing, the judgment of the trial court was affirmed,
one judge dissenting. 51 F. (2d) 992, 999. The Com-
pany filed in this Court both an appeal and a petition for
writ of certiorari. The appeal was denied, and certiorari
granted. 284 U. S. 221.
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The Vermont Workmen’s Compensation Act provides
that a workman hired within the State shall be entitled
to compensation even though the injury was received out-
side the State, Vermont General Laws, c. 241, § 5770;
that “employers who hire workmen within this state to
work outside of the state, may agree with such workmen
that the remedies under the provisions of this chapter
shall be exclusive as regards injuries received outside this
state by accident arising out of and in the course of such
employment, and all contracts of hiring in this state shall
be presumed to include such an agreement,” § 5774; that
every contract of employment made within the State shall
be presumed to have been made subject to its provisions,
unless prior to the accident an express statement to the
contrary shall have been made, in writing, by one of the
parties, § 5765; and that acceptance of the Act is “ a sur-
render by the parties . . . of their rights to any other
method, form or amount of compensation or determina-
tion thereof,” § 5763. Neither the Company nor Leon
Clapper filed a statement declining to accept any provi-
sion of the Vermont Act.

The New Hampshire Employers’ Liability and Work-
men’s Compensation Act provides that the employer
shall become subject to the workmen’s compensation
provisions of the Act only by filing a declaration to that
effect, N. H. Public Laws, ¢. 178, § 4; and that even if the
declaration is filed, the employee may, subsequent to the
injury, still elect either to claim compensation, § 11, or
to sue for damages at common law as modified by the
employers’ liability provisions of the Act. Failure to file
such a declaration exposes the employer to a common law
action of negligence in which the defenses of assumption
of risk and injury by a fellow servant may not be inter-
posed. §§ 2, 3. The Company filed in New Hampshire
the declaration provided for by its statute.
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Thus each State has a workmen’s compensation law
of the elective type; but their provisions differ sharply.
The New Hampshire statute, unlike that of Vermont,
permits the employee or his representative to elect, after
the injury, to sue for damages as at common law; and it
was as a result of such an election made by the administra-
trix that the case at bar arose. The main question for
decision is whether the existence of a right of action for
Leon Clapper’s death should be determined by the laws
of Vermont, where both parties to the contract of em-
ployment resided and where the contract was made, or by
the laws of New Hampshire, where the employee was
killed.

First. 1t clearly was the purpose of the Vermont Act to
preclude any recovery by proceedings brought in another
State for injuries received in the course of a Vermont em-
ployment. The provisions of the Act leave no room for
construction." The statute declares in terms that when a
workman is hired within the State, he shall be entitled
to compensation thereunder for injuries received outside,
as well as inside, the State, unless one of the parties elects
to reject the provisions of the Act. And it declares fur-
ther that for injuries wherever received the remedy under
the statute shall exclude all other rights and remedies of
the employee or his personal representative. If the acci-

1« Right to Compensation Ezclusive: The rights and remedies
granted by the provisions of this chapter to an employee on account
of a personal injury for which he is entitled to compensation under
the provisions of this chapter, shall exclude all other rights and reme-
dies of such employee, his personal representatives, dependents or
next of kin, at common law or otherwise on account of such injury.
Employers who hire workmen within this state to work outside of the
state, may agree with such workmen that the remedies under the
provisions of this chapter shall be exclusive as regards injuries received
outside this state by accident arising out of and in the course of such
employment, and all contracts of hiring in this state shall be presumed
to include such an agreement,” Vt, Gen, Laws, [1917] c., 241, § 5774.
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dent had happened in Vermont, the statute plainly would
have precluded the bringing of an action for damages in
New Hampshire under its employers’ liability act.> For
such aetion is predicated on a tort; and in Vermont an in-
jury resulting from the employer’s negligence is not a tort,
if the provisions of the Compensation Act have been ac-
cepted. The question is whether the fact that the in-
jury occurred in New Hampshire leaves its courts free to
subject the employer to liability as for a tort. That is,
may the New Hampshire courts disregard the relative
rights of the parties as determined by the laws of Ver-
mont where they resided and made the contract of em-
ployment; or must they give effect to the Vermont Act,
and to the agreement implied therefrom, that the only
right of the employee against the employer, in case of
injury, shall be the claim for compensation provided by
the statute?

Second. If the conflict presented were between the laws
of a foreign country and those of New Hampshire, its
courts would be free, so far as the restrictions of federal
law are concerned, to attach legal consequences to acts
done within the State, without reference to the undertak-
ing of the parties, entered into at their common residence
abroad, that such consequences should not be enforced
between them. But the conflict here is between the laws
of two States; and the Company in setting up as a defense
a right arising under the Vermont statute, invokes Art.
IV, § 1, of the Federal Constitution, which declares that
“ full faith and credit shall be given in each State to the
public acts . . . of every other State.” That a statute

®Compare Home Ins. Co. v. Dick, 281 U. 8. 397. No question is
here raised of the character of that considered in Atchison, T. & S. F.
Ry. Co. v. Sowers, 213 U. 8. 55; and Tennessee Coal, Iron & R. Co.
v. George, 233 U. S. 354, of the validity of an attempt to create a
statutory cause of action and confine it to the courts of the enacting
State.
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is a “ public act ” within the meaning of that clause is set-
tled. Modern Woodmen of America v. Mixer, 267 U. S.
544, 550, 551; Aetna Life Ins. Co. v. Dunken, 266 U. S.
389, 393. See Tennessee Coal, Iron & R. Co. v. George,
233 U. S. 354, 360; Chicago & Alton R. Co. v. Wiggins
Ferry Co., 119 U. S. 615, 622.* A federal court sitting in
New Hampshire is bound equally with courts of the State
to observe the command of the full faith and credit clause,
where applicable.* The precise question for decision is
whether that clause is applicable to the situation here -
presented.

Third. The administratrix contends that the full faith
and credit clause is not applicable. The argument is that
to recognize the Vermont Act as a defense to the New
Hampshire action would be to give to that statute an

*See also Bothwell v. Buckbee, Mears Co., 275 U. S. 274, 279;
Pennsylvania Fire Ins. Co. v. Gold Issue Mining & M. Co., 243 U. S.
93, 96; Western Life Indemnity Co. v. Rupp, 235 U. S. 261, 274, 275;
Texas & New Orleans R. Co. v. Miller, 221 U. 8. 408, 416; Lowisville
& Nashville R. Co. v. Melton, 218 U. S. 36, 50-52; El Paso & North-
eastern Ry. Co. v. Gutierrez, 215 U. 8. 87, 92, 93; Smithsonian Insti-
tute v. St. John, 214 U. 8. 19, 28; Allen v. Alleghany Co., 196 U. 8.
458, 464, 465; Finney v. Guy, 189 U. 8. 335, 340; Johnson v. New
York Life Ins. Co., 187 U. S. 491, 496; Eastern Bldg. & Loan Assn. v.
Ebaugh, 185 U. 8. 114, 121; Banholzer v. New York Life Ins. Co.,
178 U. 8. 402, 405, 406; Lloyd v. Matthews, 155 U. 8. 222, 227, 228;
Glenn v. Garth, 147 U. 8. 360, 367, 369. Compare Royal Arcanum
v. Green, 237 U. S. 531, 544, 545; Converse v. Hamilton, 224 U. 8.
243, 260, 261; Hancock National Bank v. Farnum, 176 U. S. 640;
Crapo v. Kelley, 16 Wall. 610; Green v. Van Buskirk, 5 Wall. 307.
See 2 Farrand, “ Records of the Federal Convention,” pp. 188, 447,
577. Congress, acting under the authority of Article 1V, § 1, has pro-
vided for the authentication of “ acts of the legislature of any state or
territory or of any country subject to the jurisdiction of the United
States.” Act of May 26, 1790, c. 11; Act of March 27, 1804, c. 56,
§ 2; Rev. Stat. § 905, U. S. Code, Tit. 28, § 687.

* Compare Mills v. Duryee, 7 Cranch 481; Rev. Stat. §§ 905, 906.
See also Minnesota v. Northern Securities Co., 194 U. 8. 48, 72;
Cooper v. Newell, 173 U. 8, 555, 567.
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extra-territorial effect, whereas a State’s power to legis-
late is limited to its own territory. It is true that full
faith and eredit is enjoined by the Constitution only in
respect to those public acts which are within the legisla-
tive jurisdiction of the enacting State. See National
Mutual Bldg. & Loan Assn. v. Brahan, 193 U. S. 635, 647;
Olmsted v. Olmsted, 216 U. S. 386, 395.° But, obviously,
the power of Vermont to effect legal consequences by
legislation is not limited strictly to occurrences within its
boundaries. It has power through its own tribunals to
grant compensation to local employees, locally employed,
for injuries received outside its borders, compare Quong
Ham Wah Co. v. Industrial Accident Comm., 255 U. S.
445, dismissing writ of error, 184 Cal. 26; 192 Pac. 1021,
and likewise has power to exclude from its own courts
proceedings for any other form of relief for such injuries.®

*See also New York Life Ins. Co. v. Head, 234 U. S. 149, 161;
Bonaparte v. Tax Court, 104 U. 8. 592, 594. Compare Atchison, T.
& S. F. Ry. v. Sowers, 213 U. S. 55, 70; Tennessee Coal, Iron & R.
Co. v. George, 233 U. S. 354, 360.

®For decisions construing state workmen’s compensation acts as
applicable, under appropriate circumstances, to injuries received out-
side the State, and upholding the validity of the acts as so construed,
see Quong Ham Wah Co. v. Industrial Accident Comm., 184 Cal. 26,
36; 192 Pac. 1021; Industrial Commission v. Aetna Life Ins. Co.,
64 Colo. 480, 490; 174 Pac. 589; Kennerson v. Thames Towboat Co.,
89 Conn. 367, 375; 94 Atl. 372; Metropolitan Casualty Ins. Co. v.
Huhn, 165 Ga. 667, 670; 142 S. E. 121; Beall Bros. Supply Co. v.
Industrial Comm., 341 1ll. 193, 199; 173 N. E. 64; Pierce v. Bekins
Van & Storage Co., 185 Iowa 1346, 1356; 172 N. W. 191; Saunder’s
Case, 126 Me. 144, 146; 136 Atl. 722; Pederzoli's Case, 269 Mass.
550, 553; 169 N. E. 427; Crane v. Leonard, Crossette & Riley, 214
Mich. 218, 231; 183 N. W. 204; State ex rel. Chambers v. District
Court, 139 Minn. 205, 208, 209; 166 N. W. 185; State ex rel. Loney
v. Industrial Accident Board, 87 Mont. 191, 195, 196; 286 Pac. 408;
McGuire v. Phelan-Shirley Co., 111 Neb. 609, 611, 612; 196 N. W.
615; Rounsaville v. Central R. Co., 87 N. J. Law 371, 374; 94 Atl.
392; Post v. Burger & Gohlke, 216 N. Y. 544, 549; 111 N. E. 351;
(compare Smith v. Heine Safety Boiler Co., 224 N. Y. 9, 11, 12; 119
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The existence of this power is not denied. It is contended
only that the rights thus created need not be recognized
in an action brought in another State; that a provision
which Vermont may validly enforce in its own courts
need not be given effect when the same facts are pre-
sented for adjudication in New Hampshire.

The answer is that such recognition in New Hamp-
shire of the rights created by the Vermont Act, can not,
in any proper sense, be termed an extra-territorial ap-
plication of that Act.” Workmen’s compensation acts are

N. E. 878; Cameron v. Ellis Construction Co., 252 N. Y. 394, 397;
169 N. E. 622); Grinnell v. Wilkinson, 39 R. 1. 447, 462, 463; 98 Atl.
103; Smith v. Van Noy Interstate Co., 150 Tenn. 25, 36; 26 S. W.
104; Texas Employers’ Ins. Assn. v. Volek, 44 S. W. (2d) 795, 798
(Tex. Civ. App.); Pickering v. Industrial Comm., 59 Utah 35, 38;
201 Pac. 1029; Gooding v. Ott, 77 W..Va. 487, 492, 493; 87 S. E. 862;
Anderson v. Miler Scrap Iron Co., 169 Wis. 106, 114, 115; 170 N. W.
275; 171 N. W. 935. A contrary construction was reached in Altman
v. North Dakota Workmen’s Compensation Bureauw, 50 N. D. 215;
195 N. W. 287; Sheehan Pipe Line Const. Co. v. State Industrial
Comm., 151 OKla. 272, 273; 3 P. (2d) 199. Early decisions to like
effect, in California, Illinois, and Massachusetts, have been superseded
by statute. See North Alaska Salmon Co. v. Pillsbury, 174 Cal. 1;
162 Pac. 93; Union Bridge & Construction Co. v. Industrial Comm.,
287 I1. 396, 398; 122 N. E. 609; Gould’s Case, 215 Mass. 480; 102
N. E. 693. The provisions of the state statutes in respect to injuries
oceurring outside the state are summarized in Schneider, “ The Law
of Workmen’s Compensation ” (2d ed. 1932), vol. I, pp. 428-433.

" The statute does not undertake to prohibit acts beyond the bor-
ders of the State. Compare Allgeyer v. Louisiana, 165 U. S. 578;
Nutting v. Massachusetts, 183 U. 8. 553, 557. It does not attempt
to forbid or regulate subsequent modification of the Vermont con-
tract, or the formation of subsidiary contracts, or new agreements, by
the parties in other States. Compare New York Life Ins. Co. v.
Head, 234 U. 8. 149; New York Life Ins. Co. v. Dodge, 246 U. S. 357.
It affects only the rights and liabilities of parties who by their con-
duct within the State have subjected themselves to its operation. As
to those parties, its effect is not to create a liability for acts without
the State, compare Western Union Telegraph Co. v. Brown, 234 U. S.
542, but to give rise to a defense in consequence of acts within.
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treated, almost universally, as creating a statutory rela-
tion between the parties—not, like employer’s liability
acts, as substituting a statutory tort for a common law
tort. See Cudahy Packing Co. v. Parramore, 263 U. 8.
418, 423; Mulhall v. Nashua Mfg. Co., 80 N. H. 194, 197;
115 Atl. 449; Matter of Cameron v. Ellis Construction
Co., 252 N. Y. 394, 396; 169 N. E. 622; Chandler v. In-
dustrial Commission, 55 Utah 213, 217; 184 Paec. 1020;
Anderson v. Miller Scrap Iron Co., 169 Wis. 106, 113, 117,
118; 170 N. W. 275; 171 N. W. 935. The relation be-
tween Leon Clapper and the Company was created by the
law of Vermont; and as long as that relation persisted its
incidents were properly subject to regulation there. For
both Clapper and the Company were at all times resi-
dents of Vermont; the Company’s principal place of busi-
ness was located there; the contract of employment was
made there; and the employee’s duties required him to go
into New Hampshire only for temporary and specific pur-
poses, in response to orders given him at the Vermont
office. The mere recognition by the courts of one State
that parties by their conduct have subjected themselves
to certain obligations arising under the law of another
State is not to be deemed an extra-territorial application
of the law of the State creating the obligation.! Com-

®See Barnhart v. American Concrete Steel Co., 227 N. Y. 531, 535;
125 N. E. 675, denying recovery in a common law action for damages
in the state of injury, on the ground that the employee’s remedy was
for compensation under the law of the state of employment. Com-
pare In re Spencer Kellogg & Sons,52 F. (2d) 129, 134, reversed on
other grounds, 285 U. 8. 502. Compensation was similarly denied in
Hall v. Industrial Comm., 77 Colo. 338, 339; 235 Pac. 1073; Hopkins
v. Matchless Metal Polish Co., 99 Conn. 457, 464; 121 Atl. 828;
Proper v. Polley, 233 N. Y. App. Div. 621; 2563 N. Y. S. 530. Com-
pare Scott v. White Eagle Ol & Rfg. Co., 47 F. (2d) 615, 616. See
also Darsch v. Thearle Diffield Fire Works Display Co., 77 Ind. App.
357; 133 N. E. 525. Compare Wiley v. Grand Trunk Ry. of Canada,
227 Fed. 127, 130; Mexican Nat. R. Co. v. Jackson, 118 Fed. 549, 552.
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pare Canada Southern Ry. Co. v. Gebhard, 109 U. 8. 527,
536, 537.

By requiring that, under the circumstances here pre-
sented, full faith and credit be given to the public act of
Vermont, the Federal Constitution prevents the employee
or his representative from asserting in New Hampshire
rights which would be denied him in the State of his resi-
dence and employment. A Vermont court could have
enjoined Leon Clapper from suing the Company in New
Hampshire, to recover damages for an injury suffered
there, just as it would have denied him the right to recover
such damages in Vermont. Compare Cole v. Cunning-
ham, 133 U. S. 107; Reynolds v. Adden, 136 U. S. 348,
353. The rights created by the Vermont Act are entitled
to like protection when set up in New Hampshire by way
of defense to the action brought there. If this were not so,
and the employee or his representative were free to disre-
gard the law of Vermont and his contract, the effectiveness
of the Vermont Act would be gravely impaired. For the
purpose of that Act, as of the workmen’s compensation
laws of most other States, is to provide, in respect to per-
sons residing and businesses located in the State, not only
for employees a remedy which is both expeditious and in-
dependent of proof of fault, but also for employers a
liability which is limited and determinate. Compare New
York Central R. Co. v. White, 243 U. S. 188; Hawkins v.
Bleakly, 243 U. 8. 210; Mountain Timber Co. v. Wash-
ington, 243 U. S. 219.

Fourth. Tt is urged that the provision of the Vermont
statute which forbids resort to common law remedies for
injuries incurred in the course of employment is contrary
to the public policy of New Hampshire; that the full
faith and credit clause does not require New Hampshire
to enforce an act of another State which is obnoxious to
its public policy; and that a federal court sitting in that
State may, therefore, decline to do so. Compare Union
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Trust Co. v. Grosman, 245 U. S. 412. It is true that the
full faith and credit clause does not require the enforce-
ment of every right conferred by a statute of another
State. There is room for some play of conflicting policies.
Thus, a plaintiff suing in New Hampshire on a statutory
cause of action arising in Vermont might be denied relief
because the forum fails to provide a court with jurisdiction
of the controversy; see Chambers v. Baltimore & Ohio
R. Co., 207 U. S. 142, 148, 149; compare Douglas v. New
York, N. H. & H. R. Co., 279 U. 8. 377; or because it
fails to provide procedure appropriate to its determina-
tion, see Tennessee Coal, Iron & R. Co. v. George, 233
U. S. 354, 359; compare Slater v. Mexican National R.
Co., 194 U. S. 120, 128, 129; or because the enforcement
of the right conferred would be obnoxious to the public
policy of the forum, compare Bothwell v. Buckbee, Mears
Co., 275 U. 8. 274, 277-279; Union Trust Co. v. Grosman,
245 U. 8. 412; Bond v. Hume, 243 U. 8. 15, 25; Converse
v. Hamilton, 224 U. S. 243, 260, 261; or because the lia-
bility imposed is deemed a penal one, see Galveston, H. &
S. A. Ry. Co. v. Wallace, 223 U. S. 481, 490, compare Stew-
art v. Baltimore & Ohio R. Co., 168 U. S. 445, 448. But
the Company is in a position different from that of a plain-
tiff who seeks to enforce a cause of action conferred by the
laws of another State. The right which it claims should
be given effect is set up by way of defense to an asserted
liability; and to a defense different considerations apply.
Compare Home Ins. Co. v. Dick, 281 U. S. 397, 407, 408.
A State may, on occasion, decline to enforce a foreign
cause of action. In so doing, it merely denies a remedy,
leaving unimpaired the plaintiff’s substantive right, so
that he is free to enforce it elsewhere. But to refuse to
give effect to a substantive defense under the applicable
law of another State, as under the circumstances here
presented, subjects the defendant to irremediable liabil-
ity. This may not be done. Compare Modern Woodmen




BRADFORD ELEC. CO. v. CLAPPER. 161

145 Opinion of the Court.

of America v. Mizer, 267 U. S. 544, 550, 551; Aetna Life
Ins. Co. v. Dunken, 266 U. S. 389; Royal Arcanum v.
Green, 237 U. S. 531. See also Western Union Telegraph
Co. v. Brown, 234 U. S. 542; Atchison, T. & S. F. Ry.
Co. v. Sowers, 213 U. S. 55, 69.

Moreover, there is no adequate basis for the lower
court’s conclusion that to deny recovery would be ob-
noxious to the public policy of New Hampshire. No de-
cision of the state court has been cited indicating that
recognition of the Vermont statute would be regarded in
New Hampshire as prejudicial to the interests of its citi-
zens.® In support of the contention that the provision
of the Vermont Act is contrary to the New Hampshire
policy, it is urged that New Hampshire’s compensation
law is unique among workmen’s compensation acts in that
it permits the injured employee to elect, subsequent to
injury, whether to bring a suit based upon negligence or
to avail himself of the remedy provided by the Act; and
that the legislature of New Hampshire has steadily re-
fused to withdraw this privilege.*® But the mere fact that
the Vermont legislation does not conform to that of New

® Compare Saloshin v. Houle, 155 Atl. 47, an action of negligence
by the widow of a New York resident killed in New Hampshire while
working for a New York firm, brought against a third person residing
in New Hampshire. The Supreme Court of New Hampshire held that
the widow’s right of action was barred by her acceptance of compen-
sation under the New York Act, and that the acceptance, in accord-
ance with the provisions of that Act, operated as an assignment to
the compensation insurer of her rights against the defendant.
¥ Attention is called to the following rejected compensation bills
abolishing the right of election after accident: 1915 Session, House
Bills No. 206, 302, Journal, pp. 720, 1021; 1917 Session, House Bills
No. 319, 485, Journal, pp. 567, 568; 1919 Session, House Bill No. 134,
Journal, p. 437; 1927 Session, House Bill No. 212, Journal, p. 752;
1929 Session, House Bill No. 292, Journal, p. 752. In 1923 the statute
was amended to increase the compensation, N. H. Laws, 1923, c. 91;
and in 1925, as amended, it was reénacted without change, N. H.
Public Laws, c. 178.
144844°——32— 11
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Hampshire does not establish that it would be obnoxious
to the latter’s public policy to give effect to the Vermont
statute in cases involving only the rights of residents of
that State incident to the relation of employer and em-
ployee created there. Northern Pacific R. Co. v. Bab-
cock, 154 U. 8. 190, 198. Nor does sufficient reason ap-
pear why it should be so regarded. The interest of New
Hampshire was only casual. Leon Clapper was not a
resident there. He was not continuously employed
there. So far as appears, he had no dependent there. It
is difficult to see how the State’s interest would be sub-
served, under such circumstances, by burdening its courts
with this litigation.

Sizth. The administratrix urges that the Company had
in fact accepted the provision of the New Hampshire
Compensation Act, which reserves to the employee the
right to elect to sue for damages as at common law. It
was upon this ground, primarily, that the Circuit Court
of Appeals based, upon the rehearing, the affirmance of
the judgment of the District Court. The circumstances
under which the acceptance of the New Hampshire Act
was filed show that the Company did not intend thereby
to abandon its rights under the Vermont law in respect
to Leon Clapper or other employees similarly situated.
It had had occasion to hire in New Hampshire residents
of that State for employment there in connection with the
operation of its lines in that State. In case of injury of
such employees, failure to accept the New Hampshire
Act would have made the petitioner liable to an action
for negligence in which it would have been denied the de-
fenses of assumption of risk and injury by a fellow ser-
vant. Jutras v. Amoskeag Mfg. Co., 84 N. H. 171, 173;
147 Atl. 753; Levesque v. American Box & Lumber Co.,
84 N. H. 543; 153 Atl. 10. Its acceptance is to be con-
strued as referable only to such New Hampshire em-
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ployees, and not as bringing under the New Hampshire
Act employees not otherwise subject to it.

We are of opinion that the rights as between the Com-
pany and Leon Clapper or his representative are to be
determined according to the Vermont Act. The judg-
ment of the Circuit Court of Appeals must accordingly
be reversed. We have no occasion to consider whether
if the injured employee had been a resident of New
Hampshire, or had been continuously employed there, or
had left dependents there, recovery might validly have
been permitted under New Hampshire law.

Reversed.

Mg. Justick CArpOzO took no part in the consideration
or decision of this case.

MR. JUSTICE STONE, concurring.

I agree that in the ecircumstances of the present case,
the courts of New Hampshire, in giving effect to the pub-
lic policy of that state, would be at liberty to apply the
Vermont statute and thus, by comity, make it the appli-
cable law of New Hampshire. In the absence of any con-
trolling decision of the New Hampshire courts, I assume,
as does the opinion of the Court, that they would do so
and that what they would do we should do. Hence, it
seems unnecessary to decide whether that result could be
compelled, against the will of New Hampshire, by the
superior force of the full faith and credit clause.

If decision of that question could not be avoided, I
should hesitate to say that the Constitution projects the
authority of the Vermont statute across state lines into
New Hampshire, so that the New Hampshire courts, in
fixing the liability of the employer for a tortious act com-
mitted within the state, are compelled to apply Vermont
law instead of their own. The full faith and credit clause
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has not hitherto been thought to do more than compel
recognition, outside the state, of the operation and effect
of its laws upon persons and events within it. Bonaparte
v. Tax Court, 104 U, 8. 592; Atchison, T. & S. F. Ry. Co.
v. Sowers, 213 U. S. 55; Olmsted v. Olmsted, 216 U. S.
386; Tennessee Coal, Iron & R. Co. v. George, 233 U. S,
354; Hood v. McGehee, 237 U. S. 611; see Union Trust Co.
v. Grosman, 245 U. S. 412, 415, 416; Western Union Tele-
graph Co. v. Brown, 234 U, S. 542, 547.

It is true that in this case the status of employer and
employe, terminable at will, was created by Vermont laws
operating upon them while they were within that state.
I assume that the fact of its creation there must be recog-
nized elsewhere, whenever material. But I am not pre-
pared to say that that status, voluntarily continued by
employer and employe and given a locus in New Hamp-
shire by their presence within the state, may not be regu-
lated there according to New Hampshire law, or that the
legal consequences of acts of the employer or employe
there, which grow out of or affect the status in New
Hampshire, must, by mandate of the Constitution, be
either defined or controlled, in the New Hampshire courts,
by the laws of Vermont rather than of New Hampshire.

The interest, which New Hampshire has, in exercising
that control, derived from the presence of employer and
employe within its borders, and the commission of the
tortious act there, is at least as valid as that of Vermont,
derived from the fact that the status is that of its citi-
zens, and originated when they were in Vermont, before
going to New Hampshire. I can find nothing in the
history of the full faith and credit clause, or the decisions
under it, which lends support to the view that it compels
any state to subordinate its domestic policy, with respect
to persons and their acts within its borders, to the laws
of any other. On the contrary, I think it should be inter-
preted as leaving the courts of New Hampshire free, in
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the circumstances now presented, either to apply or refuse
to apply the law of Vermont, in accordance with their
own interpretation of New Hampshire policy and law.

UTAH POWER & LIGHT CO. v. PFOST, COMMIS-
SIONER OF LAW ENFORCEMENT, er AL.

APPEAL FROM THE DISTRICT COURT OF THE UNITED STATES
FOR THE DISTRICT OF IDAHO.

No. 722. Argued April 13, 1932.—Decided May 16, 1932.

1. The generation of electricity from water-power and the trans-
mission of the electricity over wires from the generator to con-
sumers in another State, are, from the practical standpoint of
taxation, distinet processes, the one local, the other interstate, like
the making and shipping of goods to order, although the generation
and transmission are apparently simultaneous and both respond
instantaneously to the turning of a consumer’s switch. P. 177,

2. Therefore a state license tax on the electricity produced at a plant
within the State is valid under the commerce clause as applied to
that which is transmitted therefrom and sold to consumers in
another State. P. 181.

3. In deciding whether a part of a statute is separable, the fact that
the bill was passed after a bill like it but lacking the part in question
had been withdrawn by unanimous consent does not justify the
inference that the legislature would not have passed the statute
if that part had been omitted. P. 183.

4. A clause in a statute declaring that an adjudication that any of its
provisions is unconstitutional shall not affect the validity of the Act
as a whole, or any other of its provisions or sections, has the effect
of reversing the common law presumption that the legislature
intends an act to be effective as an entirety, by putting in its place
the opposite presumption of divisibility. P. 184,

5. This presumption of divisiblity must prevail unless the insepara-
bility of the provisions be evident or there be a clear probability
that the legislature would not have been satisfied with the statute
without the invalid part. Id.

6. The primary object of the Idaho statute here involved (Laws 1931,
Ex. Sess, c. 3) is to raise revenue by taxing production of elec-
tricity. Section 5, which provides an exemption as to electricity
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