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NEW JERSEY v. CITY OF NEW YORK.

No. 17, original. Argued April 30, 1931.—Decided May 18, 1931.

1. The Court approves the findings of its Special Master showing 
that the City of New York creates a nuisance in New Jersey by 
dumping into the ocean large quantities of garbage which subse-
quently float into New Jersey waters and are washed up upon 
New Jersey bathing beaches; and that the City has unreasonably 
delayed to make provision for disposing of garbage by incineration. 
Pp. 478, 482.

2. Having jurisdiction of the defendant and of the property injured 
by the nuisance, the Court has jurisdiction to enjoin the defendant 
from dumping garbage in the ocean beyond the waters of New 
Jersey and of the United States. P. 482.

3. The fact that the garbage is dumped at places permitted by the 
Supervisor of the Harbor of New York under the Act of June 29, 
1888, does not affect the Court’s jurisdiction or constitute a 
defense. Id. i

4. A reasonable time should be accorded the City within which to 
carry out its plan for the erection and operation of incinerators, or 
to provide other means, to be approved by the decree, for disposing 
of the objectionable substances; and the case is again referred to 
the Special Master to find what is such reasonable time. P. 483.

Heari ng  on defendant’s exceptions to the report of the 
Special Master, in a suit brought in this Court by the 
State of New Jersey against the City of New York for 
an injunction.

Mr. Duane E. Minard, Assistant Attorney General of 
New Jersey, with whom Mr. William A. Stevens, Attor-
ney General, was on the brief, for plaintiff.

Mr. Arthur J. W. Hilly, Corporation Counsel of the 
City of New York, with whom Messrs. Elliot S. Benedict, 
J. Joseph Lilly, and Thomas IF. A. Crowe were on the 
brief, for defendant.

Obstruction of navigation of fishing and other boats, 
and injuries to fishing rights and fish nets, due to the 
dumping of garbage in the ocean by the defendant, are
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maritime torts. Crappo n . Kelly, 16 Wall. 610, 623; At-
lantic Transport Co. v. Imbrovek, 234 U. S. 52, 58. 
Usually the forum for the redress of such injuries is an 
admiralty court. The Armorica, 189 Fed. 503, 504; The 
Blackheath, 195 U. S. 361; The Raithmoor, 241 U. S. 
166.

There can be little doubt but that the injuries alleged 
herein are consequential and not direct. Authorities in 
analogous cases of trespass and nuisance sustain the con-
tention. Chipman v. Palmer, 77 N. Y. 51; Gordon v. 
Ellenville & K. R. Co., 195 N. Y. 137; Burt Olney Can-
ning Co. v. State, 230 N. Y. 351; Swain v. Tennessee 
Copper Co., Ill Tenn. 430. Distinguishing: Huff mire n . 
Brooklyn, 162 N. Y. 584; Haskell v. New Bedford, 108 
Mass. 208; Brayton n . Fall River, 113 Mass. 218.

Jurisdiction is lacking because the situs of the nuisance 
is beyond the territorial jurisdiction of this Court. Cen-
tral R. Co. v. Jersey City, 209 U. S. 473, 479; Cunard S. S. 
Co. n . Mellon, 262 U. S. 100, 122-123; U. S. ex rel. Claus-
sen v. Day, 279 U. S. 398, 401; The George & Earl, 30 F. 
(2d) 441, 443; Lord V. The Steamship Co., 102 U. S. 541, 
544; Maul v. United States, 274 U. S. 501; Jones V. United 
States, 137 U. S. 202; The James G. Swann, 50 Fed. 108.

In cases of nuisance or trespass, the place where the 
act occurs, which makes possible the nuisance or tres-
pass, is the situs of the tort. Horne v. City of Buffalo, 
49 Hun. 76; Chipman v. Palmer, 77 N. Y. 51; People v. 
International Nickel Co., 168 App. Div. 245; Ladew v. 
Tennessee Copper Co., 179 Fed. 245. See also Northern 
Indiana R. Co. v. Michigan Central R. Co., 15 How. 233; 
Mississippi & M. R. Co. v. Ward, 2 Black 485; McGowan 
v. Columbia River Packers’ Assn., 245 U. S. 352.

If the situs of the object inflicting the injury is the 
controlling factor and that is outside the territorial limits 
of the United States, why is not the matter of its abate-
ment outside the jurisdiction of this Court. Cf. United
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States v. Newark Meadows Imp. Co., 173 Fed. 426; 20 
Op. Atty. Gen. 293; Willamette Iron Bridge Co. v. Hatch, 
125 U. S. 1, 8; New Jersey v. Sargent, 269 U. S. 328, 337.

Certain cases which hold that where equity has jurisdic-
tion of the person of the defendant it may give a personal 
decree against him although the res of the controversy is 
beyond the jurisdiction of the court, seem to be based on 
the principle that the court’s decree can be enforced per-
sonally by contempt proceedings if disobeyed, or in some 
other personal manner. A recalcitrant municipal corpo-
ration, however, cannot be imprisoned for contempt, or, 
in the absence of statute, fined. Its public property can-
not be taken for the purpose of collecting judgments 
or enforcing decrees against it. Workman v. New York 
City, 179 U. S. 552, 565. •

Not every case involving a State as plaintiff and a citi-
zen of another State as defendant, is justiciable under 
Art. Ill, § 2 of the Constitution. New Jersey n . Sargent, 
269 U. S. 328; Cohens v. Virginia, 6 Wheat. 264, 398-399; 
Wisconsin v. Pelican Ins. Co., 127 U. S. 265; Massachu-
setts n . Mellon, 262 U. S. 447, 480-481.

The courts of both the States of New Jersey and New 
York, as well as of other localities, have always held that 
they had no jurisdiction over controversies like this. 
Hill v. Nelson, 70 N. J. L. 376; Karr v. N. Y. Jewell Fil-
tration Co., 78 N. J. L. 198; Watts n . Kinney, 6 Hill 82, 
87; People n . Central R. Co., 42 N. Y. 283; Sprague Nat. 
Bank v. Erie R. Co., 40 App. Div. 69, 72; Brisbane v. 
Pennsylvania R. Co., 205 N. Y. 431, 434; Allen v. Con-
necticut River L. Co., 150 Mass. 560; Ellenwood v. Mari-
etta Chair Co., 158 U. S. 105, 108.

The plaintiff failed to prove its case by clear and con-
vincing evidence that conditions on plaintiff’s beaches 
and in its waters were due to defendant’s acts. Missouri 
v. Illinois, 200 U. S. 496; New York v. New Jersey, 256
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U. S. 296, 309; North Dakota v. Minnesota, 263 U. S. 
365, 374; Connecticut v. Massachusetts, 282 U. S. 660; 
Mississippi & M. R. Co. v. Ward, 2 Black 485.

Compliance with permits issued by the Supervisor 
of the Harbor of New York under the Act of June 25, 
1888 (25 Stat. 209) as amended (Title 33, c. 9, § § 441-451, 
U. S. Code), exculpates the defendant.

The Master erred in finding that garbage and refuse 
reaching the plaintiff’s shores from the dumpings by coast-
wise and other vessels, and from other sources, is negligible 
in comparison with that dumped by defendant and reach-
ing plaintiff’s shores.

The Master erred in finding that the defendant has un-
reasonably delayed erecting incinerators to dispose of its 
garbage.

There was a complete failure of proof by plaintiff as 
to loss of property or values in its seashore communities.

There was evidence for defendant of the summer popu-
larity, growth of the communities and investments there-
in, and increase in assessed values, during the years while 
defendant is charged with fouling plaintiff’s beaches and 
waters.

Mr . Justice  Butler  delivered the opinion of the Court.

New Jersey invokes our original jurisdiction under § 2, 
Art. Ill of the Constitution.

The complaint alleges that the City of New York for 
many years has dumped and still is dumping noxious, 
offensive and injurious materials—all of which are for 
brevity called garbage—into the ocean; that great quan-
tities of the same, moving on or near the surface of the 
water, frequently have been and are being cast upon the 
beaches belonging to the State, its municipalities and its 
citizens, thereby creating a public nuisance and causing 
great and irreparable injury. It prays an injunction re-
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straining the City from dumping garbage into the ocean 
or waters of the United States off the coast of New Jersey 
and from otherwise polluting its waters and beaches.

Defendant by its amended answer denies the allegations 
that constitute the gravamen of the complaint.

For a first defense it states that for many years it has 
dumped garbage into the Atlantic Ocean under the super-
vision of the supervisor of the harbor of New York and 
in accordance with permits issued by him under the Act 
of June 29, 1888 (33 U. S. C., §§ 441, 443, 449 and 451) 
at points about 8, 12 and 20 miles southeast from the 
Scotland Lightship and about 10, 121/2 and 22 miles re-
spectively from the New Jersey shore and not in the 
waters of New Jersey or of the United States, and that 
in view of these facts the Court has no authority to 
enjoin it from so dumping garbage.

And for a second defense it alleges that for many years 
garbage in large quantities has been and is being dumped 
by others inside and outside the entrance of the harbor 
and at various places from 2^ to 8 miles from the New 
Jersey shore and at other places from 3 to 25 miles south-
east of Scotland Light, that this material would float upon 
the New Jersey beaches alleged to have been polluted, 
that it is impossible to determine whether garbage dumped 
by defendant is carried to such beaches, and that, if any 
injury or damage is suffered by New Jersey, its mu-
nicipalities or citizens, the injury is not chargeable to 
defendant.

And for a third defense it alleges that the complaint 
fails to state facts sufficient to entitle plaintiff to any relief.

The Court appointed Edward K. Campbell as Special 
Master and authorized him to take and report the evidence 
together with his findings of fact, conclusions of law and 
recommendations for a decree. The Master filed his 
report and the evidence introduced by the parties. It 
sets forth his findings, conclusions, and recommendations.
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The substance of the findings of facts follows:
New Jersey borders on the Atlantic for about 100 miles. 

The shore principally involved extends from Atlantic 
Highlands southerly 50 miles to Beach Haven. On this 
stretch of shore, there are 29 municipalities. The State 
has conveyed or leased portions of the frontage to munici-
palities and individuals. It still owns 285,000 lineal feet 
between Sea Bright and Beach Haven. Municipalities 
have about 13,000 lineal feet and private parties the rest. 
The assessed value of property within these municipal-
ities exceeds $139,000,000, and their population is more 
than 160,000. They are summer resorts, and the num-
ber of summer visitors is many times greater than their 
population. The beaches are gently sloping and wide 
and have been improved at great expense. The ocean 
and bathing, fishing and boating are the principal attrac-
tions. Inhabitants of the municipalities chiefly depend 
for their livelihood upon the business of maintaining these 
summer resorts. Approximately 500 persons are engaged 
in the operation of fish pounds constructed under author-
ity of the State within three nautical miles from the 
coastline. This is a commercial activity that results in 
the taking of large quantities of fish annually.

Vast amounts of garbage are cast on the beaches by 
the waters of the ocean and extend in piles and windrows 
along them. These deposits are unsightly and noxious, 
constitute a menace to public health and tend to reduce 
property values. Prompt removal is necessary, and men 
are regularly employed to haul them away. At times 
there are 50 truckloads deposited on a single beach. When 
garbage is carried upon the shore the adjacent waters hold 
large quantities in suspension. Floating garbage makes 
bathing impracticable, frequently tears and damages fish 
pound nets and injuriously affects the business of fishing. 
Usually the sea along the shore clears within a few days
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and sometimes within a single day. The deposits gener-
ally occur when the winds are from the east or northeast, 
but sometimes southeast winds bring them in. The heav-
ier deposits occur four or five times in a season and 
frequently throughout the year, varying in number on 
different beaches.

For about 20 years prior to 1918 defendant disposed of 
its garbage by a reduction system and, except for a brief 
period in 1906, did not dump any at sea. A plant was 
destroyed by fire in 1917 and a contractor failed. It then 
applied to the supervisor of the harbor for permission to 
dispose of its garbage at sea and, because of the conditions 
then existing, he gave such permission and designated a 
dumping place. But later, because of complaint from 
New Jersey beaches, he designated the areas specified in 
defendant’s answer. The defendant has installed and uses 
some incinerating plants but, by reason of increasing pop-
ulation and volume of garbage, the quantities still being 
dumped at sea are very large.

Weather permitting, the City dumps garbage daily. 
Less is dumped in the winter than in the summer. In Feb-
ruary, 1929, the quantity was 52,000 cubic yards, while in 
June of the same year it was 192,000. When dumped, the 
mass forms piles about a foot above the water, spreads 
over the surface and breaks into large areas. Some ma-
terials remain on the surface and others are held in sus-
pension. These masses float for indefinite periods and have 
been found to move at the rate of more than a mile per 
hour. Areas of garbage have been seen between the 
dumping places and the New Jersey beaches, and some 
have been followed from the place where dumped to the 
shore. In his report to the chief of engineers for 1918 and 
in each of his subsequent annual reports the supervisor of 
the harbor of New York stated that garbage deposited in 
the sea, no matter what the distance from the shore, is 
liable to wash up on the beaches.
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The Master concluded that large parts of these floating 
and submerged areas of garbage, dumped by the defend-
ant, are driven and carried by winds and water to and 
upon the shores of the plaintiff, and constitute the objec-
tionable materials thereon and in the adjacent water.

In 1907 a committee appointed by the mayor reported 
to him: “All of the refuse collections could be dumped 
into the Atlantic ocean, but unfortunately the least harm-
ful material sinks and the foulest floats, so that much of 
the floatable mass will be scattered along beaches through 
the action of current and wind. This fouling of beaches 
creates a nuisance that the public should not be asked to 
tolerate.” In June, 1921, a committee composed of heads 
of departments and officials of the City reported to the 
mayor: “Aside, however, from the question of cost it 
seems undesirable to dump garbage at sea as it is being 
done at present. It is known that the Federal authorities 
quietly resent, if they do not openly object to it, and 
there is always the possibility of objections from other 
communities which have in the past claimed that they 
have been injured by the practice. When these objec-
tions become sufficiently strong it may be that New York 
will find itself so unprepared as to be unable to quickly 
introduce a more satisfactory form of disposal.” The 
defendant, through its mayor and other representatives, 
has for years been informed that the dumping of its gar-
bage is undesirable, and that other municipalities by the 
sea have suffered injury as the result of such dumping. 
Governors and the legislature of New Jersey have re-
peatedly complained to defendant. In 1929 the City had 
20 incinerators and considerable garbage is being destroyed 
by them. In December of that year the department of 
sanitation presented to the mayor a program for increas-
ing the number. The cause of the delay in providing an 
adequate disposal system was not shown.
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The Master concluded that the method of disposing of 
garbage by dumping at sea was not an approved or a 
good system and disposition of such material by incin-
eration or the 11 reduction system ” was a proper way to 
dispose of the same. He found that the delay of de-
fendant in adopting a proper method of disposal had been 
unreasonably long.

The Master found that whatever garbage reaches the 
plaintiff’s shores from vessels and other dumpings than 
those of the defendant was negligible in comparison with 
that constantly being dumped by the defendant.

As his conclusions of law, the Master reports that the 
defendant has created and continues to create a public 
nuisance on the property of New Jersey and that the lat-
ter is entitled to relief in accordance with the prayer of 
its complaint, but that defendant should be given reason-
able time within which to put into operation sufficient 
incinerators. He recommends that decree be entered 
accordingly.

The plaintiff filed no exceptions to the Master’s report. 
The defendant excepted to substantially all material 
findings and conclusions. The Court has heard the argu-
ments of counsel for the respective parties and considered 
their briefs for and against the exceptions and upon final 
submission of the case. The evidence abundantly sus-
tains the findings of fact.

The defendant maintains that the Master erred in con-
cluding that it has unnecessarily delayed providing incin-
erators. The record shows that garbage gathered in the 
Boroughs of Queens and Richmond has not been dumped 
at sea. The quantities shown to have been so. dumped 
were taken from the Boroughs of Manhattan, Bronx and 
Brooklyn. The amounts collected, the amounts dumped 
and the percentage that the latter are of the former for the 
years 1924 to 1929 inclusive were shown in the evidence 
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and are indicated in the margin.* While such percentages 
have substantially decreased, the diminution of quantities 
actually dumped has been relatively slight.

Further discussion of the evidence would serve no use-
ful purpose. It is enough to say that defendant has sug-
gested no adequate reason for disturbing the findings. 
They are approved and adopted by the Court.

Defendant contends that, as it dumps the garbage into 
the ocean and not within the waters of the United States 
or of New Jersey, this Court is without jurisdiction to 
grant the injunction. But the defendant is before the 
Court and the property of plaintiff and its citizens that is 
alleged to have been injured by such dumping is within 
the Court’s territorial jurisdiction. The situs of the acts 
creating the nuisance, whether within or without the 
United States, is of no importance. Plaintiff seeks a de-
cree in personam to prevent them in the future. The 
Court has jurisdiction. Cf. Massie v. Watts, 6 Cranch 148, 
1'58 et seq. Hart n . Sansom, 110 U. S. 151, 154. Colev. 
Cunningham, 133 U. S. 107, 116. Philadelphia Co. v. 
Stimson, 223 U. S. 605, 622-623.

There is no merit in defendant’s contention, suggested 
in its amended answer, that compliance with the super-
visor’s permits in respect of places designated for dumping 
of its garbage leaves the Court without jurisdiction to 
grant the injunction prayed and relieves defendant in 
respect of the nuisance resulting from the dumping. 
There is nothing in the Act that purports to give to one

Amount collected
(from 3 boroughs Amount Approximate

*Year. only), cu. yds. Dumped at Sea Percentage
1924... ... 1,837,970 1,675,657 .91
1925... ... 1,812,251 1,517,934 .83 2/10
1926... ... 1,869,752 1,303,119 .69 6/10
1927... ... 1,782,299 1,219,416 .68 4/10
1928... ... 1,955,818 1,378,572 .70
1929... ... 2, 519,758 1,478,165 . 58 7/10
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dumping at places permitted by the supervisor immunity 
from liability for damage or injury thereby caused to 
others or to deprive one suffering injury by reason of such 
dumping of relief that he otherwise would be entitled to 
have. There is no reason why it should be given that 
effect.

The Master’s conclusions of law and recommendations 
for a decree are approved.

A decree will be entered declaring that the plaintiff, the 
State of New Jersey, is entitled to an injunction as prayed 
in the complaint, but that before injunction shall issue a 
reasonable time will.be accorded to the defendant, the 
City of New York, within which to carry into effect its 
proposed plan for the erection and operation of inciner-
ators to destroy the materials such as are now being 
dumped by it at sea or to provide other means to be 
approved by the decree for the disposal of such materials. 
And, in as much as the evidence does not disclose what is 
such reasonable time the case is referred to the same 
Special Master for findings of fact upon that subject. He 
is authorized and directed to hear witnesses presented by 
each of the parties, and, should he deem it necessary so 
to do, to call witnesses of his own selection and then with 
all convenient speed to report to the Court his findings 
and a form of decree.

It is so ordered.

NASH-BREYER MOTOR CO., FORMERLY TROY 
MOTOR SALES CO., v. BURNET, COMMISSIONER 
OF INTERNAL REVENUE.

CERTIORARI TO THE CIRCUIT COURT OF APPEALS FOR THE 
SECOND CIRCUIT.

No. 549, Argued April 29, 1931.---Decided May 18, 1931.

1. The proper venue for review by a Circuit Court of Appeals of a 
decision of the Board of Tax Appeals, where the taxpayer is a cor-
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