AUTHENTICATED
U.S. GOVERNMENT
INFORMATION

GPO

























UNITED STATES REPORTS

VOLUME 282

CASES ADJUDGED

IN

THE SUPREME COURT

AT

OCTOBER TERM, 1930

FrRoM OCTOBER 6, 1930
TO AND INCLUDING FEBRUARY 25, 1931

ERNEST KNAEBEL

REPORTER

b4

UNITED STATES
GOVERNMENT PRINTING OFFICE
WASHINGTON : 1931

For sale by the Superintendent of Documents, Washington, D.C. - Price $2.00 Buckram







JUSTICES

OF THE

SUPREME COURT

DURING THE TIME OF THESE REPORTS '

CHARLES EVANS HUGHES, CHIEF JUSTICE.
OLIVER WENDELL HOLMES, AsSOCIATE JUSTICE.
WILLIS VAN DEVANTER, AssociATE JUSTICE.
JAMES CLARK McREYNOLDS, AsSOCIATE JUSTICE.
LOUIS D. BRANDEIS, AsSOCIATE JUSTICE.
GEORGE SUTHERLAND, AssocIATE JUSTICE.
PIERCE BUTLER, AssociATE JUSTICE.

HARLAN FISKE STONE, ASSOCIATE JUSTICE.
OWEN J. ROBERTS, AsSOCIATE JUSTICE.

WILLIAM D. MITCHELL, ATTORNEY GENERAL.
THOMAS D. THACHER, SoriciTorR GENERAL.
CHARLES ELMORE CROPLEY, CLERK.
FRANK KEY GREEN, MARSHAL.

*For allotment of the Chief Justice and Associate Justices among
the several circuits, see next page.
11




SUPREME COURT OF THE UNITED STATES

ALLOTMENT OF JUSTICES

It is ordered, That the following allotment be made of
the Chief Justice and Associate Justices of this Court
among the circuits, agreeably to the acts of Congress in
such case made and provided, and that such allotment
be entered of record, viz:

For the First Circuit, OniveR WENDELL HoLMES, Asso-
CIATE JUSTICE.

For the Second Circuit, HArLAN Fiske SToNE, Asso-
CIATE JUSTICE.

For the Third Circuit, OWEN J. ROBERTS, ASSOCIATE
JUSTICE.

For the Fourth Circuit, CuHARLES Evans HuGHES,
CHIEF JUSTICE.

For the Fifth Circuit, Louts DEMBITZ BRANDEIS, Asso-
CIATE JUSTICE.

For the Sixth Circuit, James C. McREY~NoLDS, Asso-
CIATE JUSTICE.

For the Seventh Circuit, WiLLis VAN DEVANTER, Asso-
CIATE JUSTICE.

For the Eighth Circuit, PiErcE BUTLER, ASSOCIATE
JUSTICE.

For the Ninth Circuit, GEORGE SUTHERLAND, ASSOCIATE
JUSTICE.

For the Tenth Circuit, WiLLis VAN DEVANTER, Asso-
CIATE JUSTICE.

June 2, 1930.
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CASES ADJUDGED

IN THE

SUPREME COURT OF THE UNITED STATES

AT

OCTOBER TERM, 1930.

BEIDLER Er AL, EXECUTORS, v. SOUTH CARO-
LINA TAX COMMISSION.

ERROR TO THE SUPREME COURT OF SOUTH CAROLINA,

No. 2. Argued October 22, 1928. Reargued October 23, 24, 1930.—
Decided November 24, 1930.

1. A resident of Illinois died in that State owning a majority of the
shares of a South Carolina corporation and also debts owed him by
the corporation on unsecured open account partly for advances
made by him to the corporation and partly for dividends pre-
viously declared on his shares. South Carolina, besides taxing the
transfer of the shares, undertook to tax the transfer of the indebt-
edness, claiming this jurisdiction because of the local domicile
of the debtor corporation and upon the ground that the indebted-
ness had acquired a “business situs” in South Carolina. Held
that the South Carolina tax on the transfer of the indebtedness was
void under the due process clause of the Fourteenth Amendment.
Pp. 7 et seq.

2. Tt is now established that the mere fact that the debtor is domi-
ciled within the State gives it no jurisdiction to impose an inher-
itance or succession tax upon the transfer of the debt from a
decedent who is domiciled in another State. P.7.

3. Open accounts fall within this principle. P. 8.

4. A conclusion that debts have acquired a situs for taxation other
than at the domicile of their owner must have evidence to support
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it, and it is the province of the Court to inquire whether there is
such evidence when the inquiry is essential to the enforcement of 2
right suitably asserted under the Federal Constitution. P. 8.

8. The evidence in this case affords no adequate basis for a finding
that the indebtedness had a business situs in South Carolina. It
proves the existence of the debts and the facts that the decedent
creditor was largely interested in the affairs of the corporation, but
it shows nothing which derogates from the existence of the corpora-
tion as such, transacting its business as such, with corresponding
rights and liabilities. P. 9.

6. The interests of a corporation in its property and of a share-
holder of the corporation in his shares are distinet property
interests. Id.

Reversed.

Error to a judgment of the Supreme Court of South
Carolina, which sustained on appeal a transfer tax levied
by the South Carolina Tax Commission on the transfer of
credits belonging to a decedent’s estate. The plaintiffs in
error were the executors of the will.

Mr. P. F. Henderson, with whom Mr. Arthur B.
Schaffner was on the brief, for plaintiffs in error.

The Supreme Court of South Carolina relied implicitly
upon Blackstone v. Miller, 188 U. S. 189. But, since the
date of the decision below, this Court, in a series of notable
cases, has overruled Blackstone v. Miller, and established a
new general rule. Blodgett v. Silberman, 277 U. S. 1;
Farmers Loan & Trust Co. v. Minnesota, 280 U. S. 204;
Baldwin v. Missourt, 281 U. S. 586.

Under the rule of Blackstone v. Miller, double inherit-
ance taxation upon an intangible was possible in certain
circumstances. Under the new rule, but one inheritance
tax may be levied upon an intangible, and that only at
the domicile of its owner.

We have here a mere open book account—the plainest
type of intangible. There is not even a note, or a bond, or
a security deed or mortgage, which might be kept in a
third State to complicate the matter. Mr. Beidler kept
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a complete set of books in Chicago, which alone were the
controlling evidence of the debt.

The only taxable situs of the debt was in Illinois, in
which State, the record shows, a large inheritance tax was
levied and paid. To allow South Carolina now to levy a
tax would be to visit another tax upon the same transfer,
which, as we understand it, is contrary to the new rule.

It may be that intangibles may acquire a business situs
justifying taxation away from the domicile of their owner.
See Cooley on Taxation (4th ed.) § 466; Adamsv. Colonial
Mortgage Co., 82 Miss. 263; Reat v. People, 201 I11. 469;
Jamison v. Commonwealth, 120 Va. 137; Liverpool &
L. & G. Ins. Co. v. Board of Assessors, 221 U. S. 346; New
Orleans v. Stempel, 175 U. S. 309. But here there can be
no such pretense. No business of lending existed. Mr.
Beidler owned a controlling interest in the corporation
and advanced it money from time to time, which it repaid
in part from time to time. At most, there was a series of
separate credits,—not a business. Liverpool & L. & G.
Ins. Co. v. Board of Assessors, 221 U. S. 346.

Further, it is a fact that these advances had practically
ceased in 1920, more than three years before Beidler’s
death. If lending to a single debtor, and that one a com-
pany which he controlled, could in any event constitute
the doing of business by him in South Carolina, that
business had ceased long before his death.

The debt was really a liability of the company (to be
deducted in considering the value of its stock) and not an
asset; but if, as the court below seemed to think, the fact
that Beidler’s money was allowed to remain with the com-
pany increased the company’s efficiency, and hence the
value of Beidler’s stock in some indefinite and unascer-
tained manner and amount, then this fact would be re-
flected in the value of the stock in his hands when he
died, and in the property tax assessed by South Carolina
against the company.
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Mr. J. Fraser Lyon, with whom Mr. John M. Daniel,
Attorney General of South Carolina, was on the brief, for
defendant in error.

The defendant in error resubmits for consideration the
brief used on the first argument and asks the Court to
reaffirm the rule laid down in Blackstone v. Miller, 188
U. S. 189, for the reasons found in the dissenting opinions
in Baldwin v. Missouri, 281 U. S. 586. See also, Liver-
pool & L. & G. Ins. Co. v. Board of Assessors, 221 U. S.
346; Maguire v. Trefry, 253 U. S. 12; Maxwell v. Bugbee,
250 U. S. 525; Bullen v. Wisconsin, 240 U. 8. 625; Metro-
politan L. Ins. Co. v. New Orleans, 205 U. S. 395; Baker v.
Baker-Eccles Co., 242 U. S. 394.

Remedies for the collection of the debt in other States
do not affect the right of South Carolina to tax. The
executors do not have title to the debts until they have
complied with the laws of South Carolina. Dial v. Gary,
14 S. C. 573; Merchants Nat. Bank v. Tax Commission,
121 8. E. 142,

The debt and the dividend owed by the company to
the deceased were sufficient to give this State jurisdiction
to appoint an administrator, who could lawfully have
taken charge of the stock upon which the tax has been
paid and enforced payment of the debt and the dividend
in the courts of this State.

The coming into this State of the executors appointed
by the Illinois court, exercising the rights and privileges
accorded them by § 20 of the South Carolina Inheritance
Tax Act, was tantamount to taking out ancillary letters
in this State.

It is very serious to the State to have its power to tax
diminished, especially when new and greater demands are
being made by the public upon its treasury. The best
minds are exercised to find sources from which revenues
may be raised for schools, good roads, the care of the
insane and the sick, and the innumerable other demands
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upon a civilized State. Standing alone, such considera-
tions should, perhaps, have no weight in interpreting the
Constitution. But when such matters are very seriously
pressing and there is a substantial doubt as to the State
not having power in this respeect, the doubt should be
resolved in favor of the State to tax. Unless there is a
clear and positive inhibition to exact this tax, it is urged
that such a necessary and fundamental need of the State
should not be denied.

Tt is said in Baldwin v. Missouri, 281 U. S. 586, that the
succession takes place in the State of domicile. We sug-
gest that no succession takes place until the property is
reduced to possession in the State where located,—in the
State the laws of which give vitality to the contract and
will compel payment of the debt—the domicile of the
debtor. Wyman v. United States, 109 U. S. 654; Frick v.
Pennsylvania, 268 U. S. 473, 493.

The business situs of the debt and dividends is in South
Carolina. The tax may be enforced in this State, the
debtor may be compelled to pay here, and the proceeds of
the debt may not be distributed until local creditors are
satisfied in preference to others. The statute creates a
lien upon this property to secure the payment of the tax.
Illinois has no jurisdiction of the thing—the debt and the
dividend—until the laws of South Carolina shall have been
satisfied and the debt and dividend delivered to the execu-
tors for distribution under the will, which is given force
and effect in South Carolina in accordance with the law
of the State. Cf. Frick v. Pennsylvania, 268 U. S. 473,
497,

It is assumed that, if a business situs had been shown in
Missouri, the decision in Baldwin v. Missouri would have
been in favor of the State. Assuming this, the Court is
requested to serutinize the statement of the account ap-
pearing in the record.

_If either South Carolina or Hlinois should be denied the
right to tax in this case, we urge that it is but fair and in
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accordance with natural justice that this debt and divi-
dend held, managed and controlled, and in part earned,
in South Carolina, and given vitality and the power to
enforce payment by her laws, should be required to con-
tribute to the support of the government of this State,
regardless of the domicile of the owner. Cf. Safe De-
posit & Trust Co. v. Virginia, 280 U. S. 83, 92.

In assailing the constitutionality of a state statute, the
burden rests upon the assailant to establish that it in-
fringes the constitutional guarantee which he invokes.
Toombs v. Citizens Bank, 281 U. S. 643; Corporation
Commussion v. Lowe, 281 U. S. 431.

Messrs. Seth T. Cole and William Dale O’Brien, by
special leave of Court, filed a brief on behalf of the Tax
Commission of the State of New York, as amicus curiae.

Mg. Cuier Justice HucHES delivered the opinion of
the Court.

On March 4, 1924, Francis Beidler, a resident of Chi-
cago, I11., died in that State, leaving a will by which he
bequeathed a portion of his personal property to his wife
and children directly, and gave the residue in trust for
their benefit and for charitable uses. The will was pro-
bated in Illinois, and Francis Beidler, II, and George
Engelking, the appellants, qualified as executors.

At the time of the death of the testator, he owned 8,000
shares of the capital stock of Santee River Cypress Lum-
ber Company, a corporation organized under the laws of
South Carolina and doing business in that State. The
remainder, 7,000 shares, were owned by the testator’s wife
and children. In addition, the Santee River Cypress
Lumber Company was indebted to the testator in the sum
of $556,864.22, for advances made by him to the company,
and in the sum of $64,672 for dividends previously de-
clared on his shares. The indebtedness was an open un-
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secured account which was entered upon the books of the
company kept in South Carolina. The testator also kept
a complete set of personal books in Chicago upon which
appear entries of the amounts due him by the company
except the item of dividends.

The total amount of the indebtedness for advances and
dividends, $621,536.22, was included by the Attorney Gen-
eral of Illinois in the computation of the value of the
decedent’s estate for the purpose of fixing the inheritance
tax payable to that State.

The executors filed with the South Carolina Tax Com-
mission, as required by the Inheritance Tax Law of South
Carolina, an affidavit setting forth all the above-men-
tioned assets. The payment of the succession tax to the
State of South Carolina with respect to the shares of
stock owned by the testator in the Santee River Cypress
Lumber Company was not contested by the executors,
and by agreement the value of these shares was fixed at
$204 per share, or $1,632,000. The South Carolina Tax
Commission also levied a tax upon the transfer of the
indebtedness, overruling the claim of the executors that
the State of South Carolina had no jurisdiction to impose
such a tax and that the levy of it would constitute a depri-
vation of property without due process of law in violation
of the Fourteenth Amendment of the Federal Constitu-
tion. This contention was renewed upon the appeal of
the executors to the Supreme Court of the State of South
Carolina. That court sustained the action of the Tax
Commission with respect to the taxability of the transfer
of the indebtedness, and the executors bring this appeal
to review that part of the judgment.

In reaching its conclusion as to the validity of the tax,
the state court relied chiefly upon the decision of this
Court in Blackstone v. Miller, 188 U. S. 189. That deci-
sion has been overruled, and it is now established that the
mere fact that the debtor is domiciled within the State
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does not give it jurisdiction to impose an inheritance or
succession tax upon the transfer of the debt by a decedent
who is domiciled in another State. Farmers Loan &
Trust Company v. Minnesota, 280 U. S. 204; Baldwin v.
Missourt, 281 U. S. 586. The transfer is taxable by the
State of the domicile of the deceased owner. “Blodgett v.
Silberman, 277 U. S. 1. Open accounts, including credits
for cash deposited in bank, fall within this principle, and
its application is not defeated by the mere presence of
bonds or notes, or other evidences of debt, within a State
other than that of the domicile of the owner. Baldwin v.
Missourt, supra.

It is sought to sustain the tax by South Carolina upon
the ground that the indebtedness had what is called a
“ business situs ” in that State, and the state court adverted
to this basis for the tax. In Farmers Loan & Trust Com-
pany v. Minnesota, supra, this Court reserved the ques-
tion of business situs, saying: “New Orleans v. Stempel,
175 U. 8. 309, Bristol v. Washington County, 177 U. S.
133, Liverpool & L. & G. Ins. Co. v. Orleans Assessors, 221
U. S. 346, recognize the principle that choses in action
may acquire a situs for taxation other than at the domicile
of their owner if they have become integral parts of some
local business. The present record gives no occasion for
us to inquire whether such securities can be taxed a second
time at the owner’s domicile.” But a conclusion that
debts have thus acquired a business situs must have evi-
dence to support it, and it is our provinee to inquire
whether there is such evidence when the inquiry is essen-
tial to the enforcement of a right suitably asserted under
the Federal Constitution.*

1 Kansas City Southern Railway Co. v. Albers Commission Co., 223
U. S. 573, 591-593; Creswill v. Knights of Pythias, 225 U. 8. 246, 261;
Northern Pacific Railway Co. v. North Dakota, 236 U. 8. 585, 593;
Ward v. Love County, 253 U. 8. 17, 22; Davis v. Wechsler, 263 U. S.
22, 24; Railroad Commission v, Eastern Texas R. R. Co., 264 U. 8. 79,
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In the present case, beyond the mere fact of stock own-
ership and the existence of the indebtedness, there is no
evidence whatever, having any bearing upon the question,
save a copy of the decedent’s account with the corpora-
tion, taken from his books which were kept by him in his
office at Chicago. The various items of debit and credit
in this account, in the absence of any further evidence, add
nothing of substance to the fact of the indebtedness as set
forth in the agreed statement and afford no adequate basis
for a finding that the indebtedness had a business situs in
South Carolina.

That the decedent was largely interested in the affairs
of the corporation is apparent; he owned a majority of
its stock, but nothing is shown which derogates from its
existence as a corporation, transacting its business as such,
with corresponding corporate rights and liabilities. The
interest of the decedent as a stockholder was a distinct
interest,” and the estate of the decedent has been taxed by
South Carolina upon the transfer of his stock according to
its agreed value. With respect to the items of indebted-
ness of the corporation to the decedent, the latter appears
upon the record simply as a creditor, with his domieile in
linois.

For these reasons, the judgment of the state court, so
far as it relates to the taxation of the transfer of the debts
in question, must be reversed and the cause remanded for
further proceedings not inconsistent with this opinion.

Reversed.
86; New York Central R. R. Co. v. New York & Pennsylvania Co.
2711 U. 8. 124, 126; Ancient Egyptian Order v. Michauz, 279 U. 8.
737, 745,
*Van Allen v. Assessors, 3 Wall. 573, 584; Hawley v. Malden, 232
U. 8. 1, 12; Eisner v. Macomber, 252 U. S. 189, 214; Rhode Island
Trust Co. v. Doughton, 270 U. S. 69, 83.
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Me. JusticeE HoLmEs: The decisions of last term cited
by the CHier JusTicE seem to sustain the conclusion
reached by him. Therefore MR. JusTicE BRANDEIS and
I acquiesce, without repeating reasoning that did not
prevail with the Court.

STRATTON, SECRETARY OF STATE OF ILLINOIS,
v. ST. LOUIS SOUTHWESTERN RAILWAY COM-
PANY.

APPEAL FROM THE CIRCUIT COURT OF APPEALS FOR THE
SEVENTH CIRCUIT.

No. 6. Argued January 16, 1930. Reargued October 28, 1930.—
Decided November 24, 1930.

1. A question of jurisdiction necessarily presented by the record must
be decided, although not raised by the parties. P. 13.

2. Decisions of the Court require the following conclusions as to the
purpose and effect of Jud. Code, § 266, as amended:

(a) In its original form, the statute sought to make interference
by interlocutory injunction with the enforcement of state legisla-
tion, upon the ground of unconstitutionality, a matter for the ade-
quate hearing and full deliberation which the presence of a court of
three judges, as therein provided, was likely to secure; and to
minimize the delay incident to review upon appeal of orders grant-
ing or denying interlocutory injunctions in this grave class of cases.
P, 14,

(b) These purposes were not altered by the amendment of Feb-
ruary 13, 1925, (43 Stat. 938), by which the provision for the
presence of three judges was made to apply also to the final hearing
in the District Court, and by which final decrees, granting or deny-
ing permanent injunctions in such cases, were also made appealable
directly to this Court. Id.

(c) The statute applies only where there is a substantial claim of
invalidity under the Federal Constitution and where an application
for an interlocutory injunction, for the purposes contemplated by
the statute, is made and pressed. P. 15. ;

(d) If an interlocutory injunction is not sought by the plaintiff,
a single judge may hear and determine the case, and an appeal
from the final decree will lie to the Circuit Court of Appeals under
Jud. Code, § 128. Id.




STRATTON v. ST. LOUIS S. W. RY. 11

10 Syllabus.

(e) If an application for an interlocutory injunction is made
and pressed to restrain the enforcement of a state statute, or of
an administrative order made pursuant to a state statute, upon
the ground that such enforcement would be in violation of the
Federal Constitution, a single judge has no jurisdiction to enter-
tain a motion to dismiss the bill on the merits. P. 15.

(f) In such case, the authority of the District Judge is strictly
limited to granting, upon proper cause being shown, a temporary
restraining order to be effective only pending the determination of
the application for an interlocutory injunction. Upon making such
an order, it is his duty immediately to call two other judges, as the
statute directs, to assist him in hearing and determining that appli-
cation. Id.

{g) If a single judge, exceeding this jurisdiction, under-
takes to enter an order granting an interlocutory injunction or a
final decree, either dismissing the bill on the merits or granting a
permanent injunction, no appeal lies from such an order or decree
to this Court, or to the Circuit Court of Appeals. Id.

(k) Where a court of three judges should have been convened,
and was not, this Court may issue a writ of mandamus to vacate
the order or decree entered by the District Judge and directing
him, or such other judge as may entertain the proceeding, to call
to his aid two other judges for the hearing and determination of
the application for an interlocutory injunction. P, 16.

3. In a case within Jud. Code, § 266, the District Judge, on granting a
temporary restraining order, failed to call two other judges but
permitted the order to operate as an interlocutory injunction for
several months until he dismissed the bill on the merits, Held:

(a) That the decree dismissing the bill was without jurisdiction
and that an appeal from it to the Circuit Court of Appeals was
without jurisdiction. P. 16.

(b) Consent of the parties could give no validity to the decree
or jurisdiction over the appeal. P. 18.

(c¢) Application for a mandamus to vacate the decree and to
require the District Judge to call in two other judges to hear the
application for preliminary injunction, need not be made, since the
District Judge may proceed to take the action which the writ, if
issued, would require. 7d.

4. When it appears, on an appeal from a decree of the Circuit Court
of Appeals, that the latter court has acted without jurisdiction in
entertaining the appeal from the District Court, the appropriate
action of this Court is to reverse the decree of the Circuit Court of
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Appeals and to remand the case with directions to dismiss the
appeal to that court for want of jurisdiction. P. 18.
30 F. (2d) 322, reversed.

ArpEAL from a decree of the Circuit Court of Appeals,
which reversed a final decree of the District Court, 27 F.
(2d) 1005, dismissing the bill in a suit brought by the
appellee to restrain the enforcement of an Illinois statute
providing for the collection of ‘a minimum franchise tax.

Mr. Bayard Lacey Catron, Assistant Attorney General
of Illinois, with whom Mr. Oscar E. Carlstrom, Attorney
General, was on the brief, for appellant.

Mr. Josiah Whitnel, with whom Messrs. J. R. Turney
and H. L. Browning were on the brief, for appellee.

The printed arguments dealt only with the merits.

Mr. Cuier Justice HucHEs delivered the opinion of
the Court.

This suit was brought on July 21, 1927, by St. Louis
Southwestern Railway Company to restrain the enforce-
ment of a statute of the State of Illinois (General Corpor-
ation Act, § 107), providing for the payment of a mini-
mum franchise tax, upon the ground that the statute as
applied to the complainant violated the commerce clause,
and the due process and equal protection clauses, of the
Federal Constitution. The bill of complaint prayed for
both a preliminary and a permanent injunction against
the defendant, Secretary of State of Illinois, from institut-
ing any proceedings to assess the tax or to enforce any
of the prohibitions or penalties prescribed in case of
refusal to pay.

On July 22, 1927, the complainant made a motion for
a temporary restraining order in accordance with the
prayer of the bill. On the same day, District Judge Fitz-
henry entered an order enjoining the defendant from re-




STRATTON v. ST. LOUIS S. W. RY. 13

10 Opinion of the Court,.

voking the complainant’s certificate of authority, from
hindering the complainant in transacting its business in
the State of Illinois, and from taking any steps for the en-
forcement of penalties, pending the determination of the
application for an interlocutory injunction. While this
order was in force, the defendant, on November 4, 1927,
moved to dismiss the bill for want of equity. This motion
was heard and granted by District Judge Fitzhenry, sitting
alone, and on June 7, 1928, he entered a decree dismissing
the bill and dissolving the restraining order. 27 F. (2d)
1005.

On an appeal by the complainant from this decree, the
Circuit Court of Appeals, holding the statute, which laid
the tax, to be invalid under the Federal Constitution, re-
versed the decree and remanded the cause with directions
to enter a decree in accordance with the views expressed
in its opinion. 30 F. (2d) 322. A petition for a rehearing
was denied, and from the decree of the Circuit Court of
Appeals the present appeal is taken.

The question is thus necessarily presented, although
not raised by the parties, with respect to the validity of
the decree entered in the District Court, and the jurisdic-
tion of the Circuit Court of Appeals to entertain the ap-
peal from that decree, in the light of § 266 of the Judicial
Code, as amended (U. 8. C., Tit. 28, § 380). The statute
provides that no interlocutory injunction, restraining the
action of any officer of a State in the enforcement of a
statute of the State, or of an order made by an adminis-
trative board or commission pursuant to a state statute,
shall be granted by any Justice of the Supreme Court of
the United States, or by any District Court, or by any
Judge thereof, or by any Circuit Judge acting as District
Judge, upon the ground of the unconstitutionality of the
statute, unless the application for the injunction shall be
heard and determined by three judges. When the appli-
cation for such an injunction is presented to a justice or
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judge, he must immediately call to his assistance two
other judges, as stated, but if he is of opinion that irrep-
arable loss may otherwise result to the complainant, he
may grant a temporary restraining order which is to re-
main in force only until the hearing and determination
of the application for an interlocutory injunction upon
preseribed notice. An appeal may be taken to this Court
from the order granting or denying, after notice and
hearing, an interlocutory injunction in such case. By
the amendment of February 13, 1925 (43 Stat. 938), the
provision with respect to the presence of three judges was
made to apply also to the final hearing in such suit in
the District Court, and from the final decree, granting or
denying a permanent injunction, a direct appeal lies to
this Court.

The decisions of this Court require the following conclu-
sions as to the purpose and effect of the statute.

First. By the statute in its original form, the Congress
sought to make interference by interlocutory injunction
with the enforcement of state legislation a matter for the
adequate hearing and full deliberation which the presence
of a court composed of three judges, as provided by the
statute, was likely to secure. Cumberland Telephone &
Telegraph Company v. Public Service Commission, 260
U. S. 212, 216. The gravity of this class of cases was rec-
ognized and it was sought to minimize the delay incident
to a review upon appeal from an order granting or deny-
ing an interlocutory injunction. Chicago Great Western
Railway Company v. Kendall, 266 U. 8. 94, 97; Moore V.
Fidelity & Deposit Company, 272 U. 8. 317, 321; Ex parte
Collins, 277 U. S. 565, 567. These purposes were not al-
tered by the amendment of the statute, which was
designed to end the anomalous situation in which a single
judge might reconsider and decide questions already
passed upon by three judges on the application for an
interlocutory injunction. Patterson v. Mobile Gas Com-
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pany, 271 U. 8. 131, 136; Smith v. Wilson, 273 U. S. 388,
390, 391.

Second. The statute applies only where there is a sub-
stantial claim of invalidity under the Federal Constitution
and where an application for an interlocutory injunction,
for the purposes contemplated by the statute, is made and
pressed. Ez parte Buder, 271 U. S. 461, 463, 467; Ex
parte Hobbs, 280 U. S. 168, 172. The complainant has an
election. If an interlocutory injunection is not sought, a
single judge may hear and determine the case, and an
appeal from the final decree will lie to the Circuit Court
of Appeals. Judicial Code, section 128, U. S. C., Tit. 28,
sec. 225; Ex parte Buder, supra; Moore v. Fidelity &
Deposit Company, supra; Smith v. Wilson, supra.

Third. If an application for an interlocutory injunction
is made and pressed to restrain the enforcement of a state
statute, or of an administrative order made pursuant to a
state statute, upon the ground that such enforcement
would be in violation of the Federal Constitution, a single
judge has no jurisdiction to entertain a motion to dismiss
the bill on the merits. He is as much without power to
dismiss the bill on the merits, as he would be to grant
either an interlocutory or a permanent injunction. His
authority is strictly limited to granting, upon proper cause
being shown, a temporary restraining order to be effective
only pending the determination of the application for an
interlocutory injunction. Upon making such an order,
it is his duty immediately to call two other judges, as the
statute directs, to assist him in hearing and determining
that application. Ez parte Northern Pacific Railway
Company, 280 U. S. 142, 144,

Fourth. If a single judge, thus acting without jurisdic-
tion, undertakes to enter an order granting an interlocu-
tory injunction or a final decree, either dismissing the bill
on the merits or granting a permanent injunction, no
appeal lies from such an order or decree to this Court, as
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the statute plainly contemplates such a direct appeal only
in the case of an order or decree entered by a court com-
posed of three judges in accordance with the statutory
requirement. Nor does an appeal lie to the Circuit Court
of Appeals from an order or decree thus entered by a Dis-
trict Judge without authority, for to sustain a review upon
such an appeal would defeat the purpose of the statute
by substituting a decree by a single judge and an appeal
to the Circuit Court of Appeals for a decree by three
judges and a direct appeal to this Court.

Accordingly, where a court of three judges should have
been convened, and was not, this Court may issue a writ
of mandamus to vacate the order or decree entered by the
District Judge and directing him, or such other judge as
may entertain the proceeding, to call to his aid two other
judges for the hearing and determination of the applica-
tion for an interlocutory injunction. Ex parte Metropoli-
tan Water Company, 220 U. S. 539; Ex parte Northern
Pacific Railway Company, supra.* This remedy would
not be available if there were a remedy by appeal. Ex
parte Harding, 219 U. S. 363; Ex parte Metropolitan
Water Company, supra; Ex parte Park Square Automo-
bile Station, 244 U. S. 412, 415; Ex parte Slater, 246 U. S.
128; Ex parte Tiffany, 252 U. S. 32, 37; Ex parte Riddle,
255 U. S. 450; Maryland v. Soper (No. 1), 270 U. 8. 9.

Fifth. Tt follows that, in the present case, no appeal lay
to the Cireuit Court of Appeals, and that court should
have dismissed the appeal for want of jurisdiction. The

# The Act of October 22, 1913, c. 32, 38 Stat. 208, 220, U. S. G
Tit. 28, § 47, and section 266 of the Judicial Code, U. 8. C., Tit. 28,
§ 380, are in pari materia (Virginian Railway Co. v. United States,
272 U. S. 658, 671, 672), and this Court may also issue a writ of man-
damus to the Distriet Judge to require the performance of the statu-
tory duty under the former Act. Ez parte Atlantic Coast Line E.
Co., 279 U. 8. 822,
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bill prayed for a preliminary, as well as for a permanent,
injunction. On filing the bill the complainant at once
moved for a temporary restraining order in accordance
with the prayer of the bill. The order granted by the
District Judge recited that the complainant sought a tem-
porary restraining order pending a hearing on an applica-
tion for an interlocutory or preliminary injunction, and
the order enjoined the enforcement of a state statute
until the consideration and determination of that appli-
cation. The application to restrain the enforcement of
the state statute pending the suit, was manifestly not
withdrawn but was continuously pressed in order to avoid
the prohibitions and penalties imposed by the state law
in case the tax in question was not paid. The District
Judge, on granting the temporary restraining order, failed
to call in two other judges to aid him in hearing and deter-
mining the application for the interlocutory injunction,
and the restraining order was permitted to operate as an
interlocutory injunction for several months and until the
determination of the motion to dismiss the bill on the
merits,

The requirement of the statute has regard to substance
and not to form. It matters not whether the injunction is
called preliminary or interlocutory, or is styled a tempo-
rary restraining order, if it is granted to restrain the en-
forcement of state legislation and is continued in force
until the hearing on the merits, without such restraint
pending the suit being made the subject of consideration
and determination by three judges as the statute requires.
The temporary restraining order which the District Judge,
acting alone, could grant is only to maintain the status
quo, on proper cause being shown, for such time as may be
necessary to obtain a decision upon the application for
an interlocutory injunction by a court of three judges,

which is to be immediately convened.
22110°—31——2
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As the proceeding in this suit fell within the provision
of the statute and the District Judge had no jurisdiction
{0 hear the motion to dismiss the bill on the merits, the
consent of the parties could not give validity to the decree
or confer jurisdiction upon the Circuit Court of Appeals
to entertain an appeal therefrom. United States v. Em-
holt, 105 U. S. 414, 416; Parker v. Ormsby, 141 U. S. 81,
86; Perez v. Fernandez, 202 U. S. 80, 100; 443 Cans of
Egg Product v. United States, 226 U. S. 172, 184; Export-
ers v. Butterworth-Judson Company, 2568 U. S. 365, 369.

The remedy by mandamus to vacate the decree and to
require the District Judge to call to his assistance two
other judges, as directed by the statute, to hear the appli-
cation for an interlocutory injunection, is still available.
It is not necessary, however, that formal application
should be made for such a writ, as the District Judge may
now proceed to take the action which the writ, if issued,
would require.

When it appears, on an appeal to this Court from a de-
cree of the Circuit Court of Appeals, that the latter court
has acted without jurisdiction in entertaining the appeal
from the District Court, the appropriate action of this
Court is to reverse the decree of the Circuit Court of Ap-
peals and to remand the case with directions to dismiss
the appeal to that court for want of jurisdiction. Union
& Planters’ Bank v. Memphis, 189 U. S. 71, 73-74; 443
Cans of Egg Product v. United States, supra; Carolina
Glass Company v. South Carolina, 240 U. S. 305, 318; Cuty
of New York v. Consolidated Gas Company, 253 U. S. 219,
221; The Carlo Poma, 255 U. S. 219, 221.

Decree reversed and cause remanded to the Cir-
cuit Court of Appeals with directions to dismiss the
appeal to that court for want of jurisdiction.
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KLEIN ». BOARD OF TAX SUPERVISORS OF JEF-
FERSON COUNTY, KENTUCKY.

APPEAL FROM THE COURT OF APPEALS OF KENTUCKY.
No. 11. Argued October 29, 30, 1930.—Decided November 24, 1930,

1. In Kentucky, corporate shares are not taxed to their owner-if at
least 759 of the total property of the corporation is taxable in
Kentueky and the corporation pays the taxes thereon; but if less
than 7569% of the corporation’s property is taxable in Kentucky,
the shareholder is taxed upon the full value of his shares. Held
that this classification is not unreasonable and does not deny the
equal protection of the laws to shareholders who are taxed. P. 22.

2. The property of shareholders in their shares, and the property of
the corporation, are distinet property interests. A State may tax
the coporation and also tax the shareholders, but is under no con-
stitutional obligation, taxing the one, to tax the other also. P. 23.

3. To tax a shareholder upon the full value of his shares when a part
only of the corporation’s property is within the State, is not to tax
property outside of the jurisdiction of the State. P. 24.

4, If a corporation is a fiction, it is a fiction created by law with intent
that it shall be acted on as if true. The corporation is a person,
and its ownership is a nonconductor that makes it impossible to
attribute an interest in its property to its members. Id.

5. The Fourteenth Amendment does not require that land and stock
in corporations be taxed at the same rate or by the same tests of
value. Id.

230 Ky. 182, affirmed.

ArpEAL from a judgment of the Court of Appeals of
Kentucky which affirmed a judgment sustaining on appeal
an assessment made by a county board of tax supervisors.

Mr. Edmund F. Trabue, with whom Messrs. Junius C.
Klein, John P. Haswell, Blakey Helm, and John 8.
Milliken were on the brief, for appellant.

The State of the shareholder’s domicile taxes his shares
on the assumption that every share represents an aliquot
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part of all the property of the corporation, wherever situ-
ate. The assumption that the shares are themselves
property, and property located within the State, is the
veriest and most mischievous fiction. Safe Deposit &
Trust Co. v. Virginia, 280 U. S. 83.

Upon the assumption of the State’s right to tax shares
of its citizens, regardless of the paternity of the corpora-
tion, or the location of its property, the State has no just
right to tax the shares at a rate in excess of the ratio of
property of the corporation within the State to all its
property in all the States, if at all. Bethlehem Motors
Co. v. Flynt, 256 U. S. 421. See Ward Baking Co. v.
Fernandino, 29 F. (2d) 789; Campbell Baking Co. v. City,
19 F. (2d) 159.

The doctrine that a State has no jurisdiction to tax the
property of a foreign corporation situated outside the
State is now well established. Citing and discussing cases.

Upon prineiple, how could it ever have been supposed
that taxation of the corporation’s property and taxation
also of the shares of its shareholders was not double taxa-
tion? It is especially in the imposition of multiple in-
heritance taxes that the absurdity has been most plainly
exposed ; but such multiple taxation has been upheld upon
the ground that inheritance taxes were excises, and not
property taxes, and, consequently, not protected by the
Fourteenth Amendment. This doctrine was announced
in Magoun v. Illinois Trust & Savings Bank, 170 U. S.
283; Blackstone v. Miller, 188 U. S. 189, and in Wheeler v.
Sohmer, 233 U. S. 434; but this Court called a halt on
the extension of the doctrine in Frick v. Pennsylvania, 268
U. S. 473, and has now definitely condemned multiple
taxation in inheritance tax cases in Farmers Loan & Trust
Co. v. Minnesota, 280 U. 8. 204, overruling Blackstone v.
Miller, supra. :

Assuming the propriety of taxing shares and also taxing
the property of the corporation, the State of the share-
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holder’s domicile has no right arbitrarily to select those
corporations whose stockholders are to be taxed and omit
to tax the stockholders of the others. Middendorf v.
Goodale, 202 Ky. 118; Lowisville Gas & E. Co. v. Coleman,
277 U. S. 32; Siler v. Board of Supervisors, 221 Ky. 100.

That the statute under which the complaining stock-
holders were taxed discriminates against them is illus-
trated by the history of legislation on the subject in
Kentucky. The first statute exempted the shares if the
corporation paid taxes on all its property in Kentucky—
how much or how little the corporation might have in
this State—provided the property was held for corporate
purposes; the next statute taxed the shares where the
corporation did not pay taxes in Kentucky on at least one-
fourth of its total property, and the present statute taxes
the shares except where the corporation pays taxes in
Kentucky on 75% or more of its total property. Obvi-
ously, the legislature took no note of any ratio between
the corporation’s property in Kentucky and its property
elsewhere. :

While a proper classification for taxation might be rea-
sonably based upon the ratio of net assets in the State to
total net assets, no proper classification can be based upon
gross assets. (Gross assets mean nothing in such a prob-
lem.

Classification for taxation must rest upon some ground
of difference having a fair and substantial relation to the
object of the legislation. Stebbins v. Riley, 268 U. S. 137;
Air-Way Electric Co. v. Day, 266 U. S. 71; Liggett Co. v.
Baldridge, 278 U. 8. 105; Macallen Co. v. Massachusetts,
219 U. 8. 620; Brown v. Maryland, 12 Wheat. 419; Flint
v. Stone-Tracy Co., 220 U. 8. 107; Bekins Van Lines v.
Riley, 280 U. 8. 80. Louisville Gas & E. Co. v. Coleman,
277 U. 8. 32, and Quaker City Cab Co. v. Pennsylvania,
277 U. 8. 889, are decisive of this case. Distinguishing:
Flint v. Stone-Tracy Co., 220 U. S. 107; New York v.
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Latrobe, 279 U. 8. 421; International Shoe Co. v. Shartel,
279 U. S. 429; White River L. Co. v. Arkansas, 279 U. S.
692; Kidd v. Alabama, 188 U. S. 730; Ohio Oil Co. v.
Conway, 281 U. S. 146.

Mr. M. B. Holifield, Assistant Attorney General of
Kentucky, with whom Messrs. J. W. Cammack, Attorney
General, and Samuel B. Kirby, Jr., Assistant Attorney
General, were on the brief, for appellee.

Mr. Jusrice HoLmEes delivered the opinion of the
Court.

This is an appeal from a judgment of the Court of
Appeals of Kentucky affirming the validity of a State tax
and the constitutionality of the statutes under which the
tax was imposed. 230 Ky. 182.

Holders of stock in a corporation generally are required
to list their shares for taxation, but it is provided that
“the individual stockholders of a corporation, at least
seventy-five per cent (75%) of whose total property is
taxable in Kentucky, shall not be required to list their
shares for taxation so long as the corporation pays taxes
on all its property in Kentucky ” &e. Kentucky Statutes,
§4088. Ed. Carroll, 1930. Acts 1924, c. 116, § 2, pp. 402,
406. The appellant contends that this section makes the
tax contrary to the Fourteenth Amendment. The ap-
pellant owned shares in the Standard Sanitary Manufac-
turing Company, a New Jersey corporation, less than
seventy-five per cent of whose total property was taxable
in Kentucky. He was taxed as contemplated and he says
that the discrimination between himself and holders of
stock in a corporation paying taxes on more than seventy-
five per cent of all their property is arbitrary and denies
to him the equal protection of the laws.

This contention was so thoroughly disposed of by the
Court of Appeals that it is not necessary to deal with the
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argument for the appellees that if § 4088 is invalid the
general tax law stands unaffected and unqualified and the
appellant still must pay the tax. It will be enough to
present an abridgment of the considerations that pre-
vailed. There is no doubt that a State may tax a corpo-
ration and also tax the holders of its stock. Tennessee v.
Whitworth, 117 U. S. 129, 136. The owners are different
and, although the appellant calls it a mischievous fiction,
the property 1s different. While no doubt the property
and expectations of the corporation are the backbone of
the value of the shares, yet the latter may get additional
value from another source. In this case the appellant
alleges that the price of shares was much enhanced by
rumors of a stock dividend, which of course would have
added nothing to the property of the corporation. On the
other hand there is no constitutional obligation to tax both
the corporation and the holders of its stock. See Kidd v.
Alabama, 188 U. S. 730, 732. If the corporation having
all its property in the State has paid taxes upon the whole,
usually it would be just not to tax the stockholders in
respect of values derived from what already has borne its
share. And what would be true in the case supposed
would be true when the corporation was paying for the
great body of its property although some small fraction
happened to be outside of the State. Thus we come to
the usual question of degree and of drawing a line where
no important distinction can be seen between the nearest
points on the two sides, but where the distinction between
the extremes is plain. Hudson County Water Co. v.
McCarter, 209 U. S. 349, 355. Numerous illustrations are
cited by the Court below, e. g., McLean v. Arkansas, 211
U. S. 539, 551. Booth v. Indiana, 237 U. S. 391, 397.
Miller v. Strahl, 239 U. S. 426, 434.

We agree with the Court of Appeals that there could
have been no question if the statute had said ninety per
cent and that fixing seventy-five was equally plainly “a
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reasonable effort to do justice to all in view of the way all
our other assessments are made.”

The appellant, pursuing his notion that shares of stock
represent an interest in the property of the corporation,
insists that if taxed at all he should be taxed only in the
ratio of the property in the State to the entire property of
the corporation; that to tax him for the whole value is to
tax property outside of the jurisdiction of the State. But
it leads nowhere to call a corporation a fiction. If it is
a fiction it is a fiction created by law with intent that it
should be acted on as if true. The corporation is a per-
son and its ownership is a nonconductor that makes it im-
possible to attribute an interest in its property to its
members. Donnell v. Herring-Hall- Marvin Safe Co., 208
U. S. 267, 273. The stockholders in some circumstances
can call on the corporation to account, but that is a very
different thing from having an interest in the property
by means of which the corporation is enabled to settle
the account. The principle of justice that leads to the
exemption that has been dealt with could not be insisted
upon as a matter of constitutional right and it is reason-
able for the legislature to confine it to well marked cases,
rather than to press it to a logical extreme. Of course it
does not matter here that in an earlier year the exemption
was greater than now.

It is alleged as a distinet point of objection, though per-
haps less earnestly pressed, that appellant’s stock was as-
sessed at its full selling price whereas land was taxed at
seventy-five per cent of its sale value. There is nothing
in the Fourteenth Amendment that requires land and
stock to be taxed at the same rate or by the same tests
and the Court of Appeals thinks that the Board of Tax
Commissioners “judged that seventy-five per cent of the
sale values represented about fairly the cash value of real
estate.” Whether this be so or not we see no constitu-
tional ground for complaint.

Judgment affirmed.
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SHERMAN £t AL. v. UNITED STATES.

CERTIFICATE FROM THE CIRCUIT COURT OF APPEALS FOR THE
NINTH CIRCUIT.

No. 14. Argued October 30, 1930.—Decided November 24, 1930.

1. The penalties of the Safety Appliance Acts are imposed upon the
carrier only and cannot be enforced by action against the carrier’s
officers and agents. P. 29.

2. The State Belt Railroad, a water-front line in the City of San
Francisco connecting many industrial plants and the line of the
Southern Pacific Railroad with wharves belonging to the State of
California and, through the wharves, with other common carriers
engaged in interstate commerce by railroad, belongs to the State
and is operated by it through the Board of State Harbor Com-
missioners, without profit, for the purpose of facilitating the
commerce of the port. Charges for haulage are collected by the
State and go to expense of operation and to the credit of the San
Francisco Harbor Improvement Fund. In a prosecution of the
individual members of the Board for alleged breaches of the Federal
Safety Appliance Act, as amended, in the operation of the line,
held that the action could not be maintained, since, assuming that
the work done by the line was interstate commerce, the statute,
if it applied to any one, could apply only to the State and not the
defendants, who were merely its agents. It was therefore unneces-
sary to decide whether the statute should be construed to embrace
the State. P. 30.

District Court reversed.

Uron a certificate of questions arising in the Circuit
Court of Appeals upon consideration of a judgment of
the District Court inflicting penalties under the Safety
Appliance Act. The whole record was brought up here
by certiorari.

Mr. Karl D. Loos, with whom Messrs. Leon E. Morris
and Edward M. Jaffa were on the brief, for Sherman et al.

4ssistant to the Attorney General O’Brian, with whom
Solicitor General Thacher, Messrs. Charles H. Weston,
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James Mazxwell Fassett and William G. Dawvis, Special
Assistants to Attorney General, and Paul D. Miller were
on the brief, for the United States.

The State Belt Railroad is & common carrier engaged in
interstate commerce within the meaning of the Safety
Appliance Act and the supplemental Act of April 14,
1910. Belt Ry. Co. v. United States, 168 Fed. 542;
United States v. Union Stock Yards, 226 U. S. 286, 305;
Western Ol Refining Co. v. Lipscomb, 244 U. S. 346, 349;
South Carolina v. United States, 199 U. S. 437, 454, 455;
Georgia v. Chattanooga, 264 U. S. 472, 481; Mathewes v.
Port Utilities Comm., 32 F. (2d) 913; McCallum v.
United States, 298 Fed. 373, certiorari denied, 266 U. S.
606.

The suit is not against the State. Appellants, as the
operators of the railroad, are liable for violations of the
Act. Ezx parte Young, 209 U. S. 123, 150, 155; Truax v.
Raich, 239 U. S. 33, 37; Reagan v. Farmers Loan & Tr.
Co., 154 U. S. 362, 390-391; Johnson v. Lankford, 245
U. 8. 541; Hopkins v. Clemson College, 221 U. S. 636, 643;
Belknap v. Schild, 161 U. 8. 10, 18; McCallum v. United
States, 298 Fed. 373, certiorari denied, 266 U. S. 606;
Tilden v. United States, 21 F. (2d) 967. Distinguishing:
Kentucky v. Dennison, 24 How. 66; In re Ayers, 123 U. S.
443; Smith v. Reeves, 178 U. S. 436.

Appellants are within the term “ common carrier” as
used in the Safety Appliance Act. United States V.
Nizon, 235 U. S. 231,

There seems no valid distinction here between a re-
ceiver, who operates the property of a railroad company
through appropriate agents, and appellants, who operated
the property of the railroad through a superintendent ap-
pointed by them and under their supervision and control.

Appellants can be held liable for violations which oc-
curred without their personal knowledge, against their
consent and contrary to their orders and instructions.
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Robertson v. Sichel, 127 U. S. 507, is inapplicable because
the Act imposes an absolute liability upon the carrier,
which is not dependent on the common law rule of reason-
able care or the common law rule of liability of the prin-
cipal for the acts of his agent. St. Louis & I. M. Ry. v.
Taylor, 210 U. 8. 281, 294; Chicago, B. & Q. Ry. v. United
States, 220 U. S. 550.

The exemption of state agencies and instrumentalities
from national taxation is limited to those which are
strictly of a governmental character, and does not extend
to those used by the State in carrying on an ordinary
private business. South Carolina v. United States, 199
U. 8. 437.

If the Federal Government may tax state agencies and
officers who are engaged in ordinary private business, it
would seem to follow that, under its commerce power, it
may fine or penalize state officers when they are engaged
in interstate commerce. Mathewes v. Port Utilities
Comme.; 32 iy (2d)1 913,

There is no evidence, and it is not suggested, that to
require the railroad to comply with the Act would inter-
fere with the appellants in performing their functions, or
hinder the efficient exercise of any governmental func-
tion of the State.

There is no reason to suppose that Congress, in enact-
ing the Safety Appliance Act, was less solicitous of the
safety of employees of a common carrier owned and oper-
ated by a State than it was of the employees of a carrier
privately operated, or that it intended to withhold from
the former the protection which it gave the latter.
Johnson v. Southern Pacific Co., 196 U. S. 1, 17; Chesa-
peake & O. Ry. Co. v. United States, 249 Fed. 805, cer-
tiorari denied, 248 U. S. 580.

Assuming that this is a suit against the State, the Act
applies to the operations of the railroad and gives the
United States District Court jurisdiction. Distinguish-
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ing: Guarantee Title & T. Co. v. Title Guaranty & S. Co.,
224 U. S. 152; United States v. Herron, 20 Wall. 251; In
re Fowble, 213 Fed. 677; Sullivan v. School District, 179
Wis. 502. FEach of these cases involved the application
of a statute against the enacting sovereign. United
States v. Herron, supra, and Dollar Savings Bank v.
United States, 19 Wall. 227, point out that the historical
basis for the principle relied upon by appellants is to be
found in the English practice, where the Crown is held to
be unaffected by legislation not specifically directed
against it.

The Act applies to “any common carrier” engaged in
interstate commerce, and a common carrier owned and
operated by a State is therefore within its express terms.
No rule of statutory construction calls for a different
result. Considerations of the purpose of Congress in en-
acting this legislation, and of the liberal construction to
be given it, also lead to the conclusion that the Act applies
to the operators of this railroad.

Even if the suit is against the State, the United States
District Court had jurisdiction. Const., Art. III, § 2,
cl. 2; Ames v. Kansas, 111 U. S. 449.

Mgr. Justice HormEs delivered the opinion of the
Court.

This case comes here on a certificate of questions of law
from the judges of the Circuit Court of Appeals for the
Ninth Circuit. Subsequently the entire record was brought
up, but the facts sufficiently appear in the certificate and
both they and the questions may be abbreviated here.
The suit is brought by the United States against the ap-
pellants by name, described as ¢ constituting the Board
of State Harbor Commissioners of the State of California,
operating The State Belt Railroad,’ to recover penalties
for alleged breaches of the Safety Appliance Acts. March
2, 1893, c. 196, 27 Stat. 531; April 1, 1896, c. 87, 29 Stat.
85; March 2, 1903, c. 976, 32 Stat. 943; April 14, 1910, c.
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160, 36 Stat. 208. U. S. Code, Tit. 45, §3 1, 2, 6, 8, 11, 12,
13, 16. The penalties are imposed upon ‘any common
carrier engaged in interstate commerce by railroad,” and
the broad question is whether the defendants are liable
under the Acts.

The matters complained of occurred upon what is
known as the State Belt Railroad. The road is about five
miles long, within the City of San Francisco, runs nearly
parallel with the water front of the harbor, and connects
many industrial plants and the line of the Southern Pa-
cific Railroad Company with wharves belonging to the
State and through the wharves with other common car-
riers engaged in interstate commerce by railroad. It may
be assumed that the work done upon the Belt Line was
interstate commerce. But the line belongs to and is op-
erated by the State; the work is done without profit for
the purpose of facilitating the commerce of the port, and
the funds received after paying expenses go to the Treasury
of the State to the credit of the San Francisco Harbor
Improvement Fund. California has not gone into busi-
ness generally as a common carrier, but simply has con-
structed the Belt Line as an incident of its control of the
harbor—a State prerogative. Cal. Political Code, § 2524.
The defendants are officers of the State charged with the
administration of the Harbor of San Francisco and of the
State Belt Railroad in connection therewith. They had
1o hand in or knowledge of the alleged violations of law,
the immediate supervision being the duty of an inspec-
tor appointed by them, and his subordinates being Civil
Service employees of the State.

On these facts in our opinion the statute, if it applies to
anyone, can apply only to the State. The suit is not to
recover damages for a tort, which, if a wrong on the part
of the master, is at least equally a wrong on the part of the
servant who personally is guilty of the act or omission
that caused the harm. Here the suit is for a penalty at-
tached to an offence—and the only party on whom the
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liability is imposed is the common carrier. The statute is
not like the Hours of Service Act of March 4, 1907, c. 2939,
§ 3, 34 Stat. 1415; Code, Title 45, § 63; that in terms ex-
tends the liability to officers and agents. It seems to us
plain that as between the Board of Harbor Commissioners
and California the carrier here is the State, by which it
is agreed that the Road was owned and operated, which
received such pay as was required for the work that was
done, and which did the work for the purpose of facilitat-
ing the commerce of its principal port. The principal and
its agents cannot both be the common carriers aimed at.
One is and the other is not subjected to the penalty. One
is superior, the other inferior. The superior is the one
that operated the road and the one whose commands the
others were bound to obey.

The suit is brought against the appellants individually.
This is conceded by the Government and sufficiently ap-
pears from the declaration and from the judgment against
them by name, entered after they had ceased to be mem-
bers of the Board. Manifestly if we are right in what we
have said the judgment is wrong and we are relieved from
the duty of considering whether the Safety Appliance Act
should be construed to embrace the State.

An answer to other questions proposed is unnecessary
because of our conclusion that the judgment against the

defendants cannot be sustained.
Judgment reversed.

PARAMOUNT FAMOUS LASKY CORPORATION
ET AL. v. UNITED STATES.

APPEAL FROM THE DISTRICT COURT OF THE UNITED STATES
FOR THE SOUTHERN DISTRICT OF NEW YORK.

No. 83. Argued October 27, 1930.—Decided November 24, 1930.

Ten corporations, competitors in the business of supplying the
film prints used by exhibitors of motion pictures throughout the
Union and controlling 609 of that business, agreed amongst.them-
selves to contract with exhibitors for future exhibition of pictures
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only by a standard form of contract which, in connection with
certain rules, required, among other things: That disputes and
claims under the contract be submitted to a board of arbitration;
that the award be accepted as conclusive; that, upon failure of the
contracting exhibitor to submit to arbitration or to abide by an
award, the distributor party to that contract, and all others having
like contracts with such exhibitor, must demand security from him
on each of their contracts; that those to whom he failed to pay
security within a time fixed must suspend service under their con-
tracts until he paid it or complied with the award; that when
service under a contract had been so suspended ten days, the dis-
tributor party might cancel it; and that no distributor, having so
suspended service, should resume it before the exhibitor furnished
the security or obeyed the award. Held:

1. That the necessary and inevitable tendency of the agreement
and combination is to produce material and unreasonable restraint
of interstate commerce in violation of the Sherman Act. P. 41.

2. The fact that the standard exhibition contract and rules of
arbitration were evolved after six years of discussion and experi-
mentation does not show that they were either normal or reason-
able regulations. The arrangement existing between the parties is
unusual and necessarily and directly tends to destroy the kind of
competition to which the public has long looked for protection.
P. 43.

3. The Sherman Act seeks to protect the public against evils
commonly incident to the unreasonable destruction of competition
and no length of discussion or experimentation amongst parties to
a combination which produces the inhibited result can give validity
to their action. Id.

4. Tt may be that arbitration is well adapted to the needs of the
motion picture industry; but when under the guise of arbitration
parties enter into unusual arrangements which unreasonably sup-
press normal competition their action becomes illegal. Id.

5. In order to establish violation of the Sherman Act it is not
tiecessary to show that the challenged arrangement suppresses all
competition between the parties or that the parties themselves are
discontented with the arrangement. The interest of the public in
the preservation of competition is the primary consideration.
P 44,

6. The prohibitions of the statute cannot be evaded by good
motives. Id.

34 F. (2d) 984, affirmed.
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ArpEAL from a decree of the District Court condemning
an agreement and combination of appellants under the
Sherman Act.

Messrs. Cornelius W. Wickersham and John W. Davis,
with whom Messrs. Henry W. Taft, Paxton Blair, Arthur
L. Fisk, Jr., and Gabriel L. Hess were on the brief, for
appellants.

The standard contract and rules of arbitration, having
been evolved after six years of disecussion and experimen-
tation, are reasonable and normal regulations for the in-
telligent conduet of the industry; so that whatever re-
straint they produce falls short of unlawful coercion.
Chicago Board of Trade v. United States, 246 U. S. 231,
238; Unated States v. American Tobacco Co., 221 U. S.
106, 179; Maple Flooring Assn.v. United States, 268 U. S.
563, 583; United States v. Addyston Pipe Co., 85 Fed. 271,
283, affirmed, 175 U. S. 211, 248.

That the contract was discussed at a trade practice
conference and approved by the Federal Trade Commis-
sion is evidence of its reasonableness.

The impetus toward standardization came from the
exhibitors themselves. A uniform contract had become a
trade necessity. They were largely responsible for its
terms. These aim to combat specific evils and are reason-
ably commensurate with the necessities of the case .

The procedure adopted and the standardization result-
ing are in line with a current industrial trend. Arbitra-
tion is well adapted to the needs of the motion picture
industry. The necessity for the speedy termination f)f
disputes results from the concatenation of interests in
each particular film. Not only is the carrying on of
litigation a costly process, involving the retention by the
distributors of local counsel in scores of different towns
where a dispute with an exhibitor might arise, but it 1z
costly by reason of its slowness. For during the pendency
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of a suit over a film, the distributor can do nothing to
mitigate his damages, and by the end of the litigation the
film may have a greatly reduced rental value or none at
all. Similarly, an exhibitor at the end of a litigation
may find himself forced to exhibit a picture so ancient
that its exhibition would injuriously affect his good will.

Arbitration has an ethical aspect; it has stabilized the
industry, improved its moral tone and eliminated causes
of friction. Current public policy, as manifested in recent
statutes, favors arbitration.

The manner in which the contract and rules have
worked out in practice, and the significant absence of
complaints, reflect their reasonable character. There has
been no reduetion of competition.

The enforcement methods are reasonable and have been
applied fairly by the film boards of trade.

It is not at all uncommon, in the case of a credit bureau
or association, for all the members of the association,
either by agreement or following their individual business
judgment, to refuse to deal with a customer listed as de-
linquent. This practice has over and over again been
sanctioned by the courts and is regarded as perfectly
proper. United States v. Fur Dressers Assn., 5 F. (2d)
869; Putnal v. Inman, 76 Fla. 553; Brewster v. Miller’s
Sons Co., 101 Ky. 368; Reynolds v. Plumbers’ Assn., 30
Misc. 709, 63 N. Y. Supp. 303; Delz v. Winfree, 6 Tex. Civ.
App. 11; Woodhouse v. Powles, 43 Wash. 617. Cf. Ce-
ment Mfrs. Assn. v. United States, 268 U. S. 588, 604;
United States v. King, 229 Fed. 275, 278.

The exhibitors have given unequivocal evidence of their
endorsement of the contract and rules. The decree is in-
consistent with the facts stipulated of record as well as
with the court’s findings of fact.

The injunction should be directed solely against the

so-called “ supplemental agreements.”
22110°—31— 3
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Assistant to the Attorney General O’Brian, with whom
Attorney General Mitchell and Messrs. Claude R. Branch,
Charles H. Weston, and C. Stanley Thompson, Special
Assistants to the Attorney General, were on the brief,
for the United States.

The distributors of motion picture films, who together
control the business of distribution, have agreed not to
contract with any exhibitor for the future exhibition of
films unless the exhibitor accepts the arbitration provi-
sions of the standard exhibition contract. These provi-
sions require the exhibitor to submit all claims or contro-
versies arising under that contract to arbitration
according to the rules of arbitration incorporated therein.
These provisions and rules further permit and require
enforcement of arbitration and arbitration awards by a
simultaneous demand, by every distributor having a con-
tract with an exhibitor who has not complied with an
arbitration award on any contract with a distributor, for
payment of security on every existing contract and, if the
required security is not paid, for suspension of service on
his contracts. The distributors also may cancel any con-
tract upon which service has been so suspended for a
period of ten days. This Court has frequently held that
similar combinations not to deal, or to deal only on con-
ditions imposed by the combination, constitute an illegal
restraint of trade. Eastern States Lumber Assn. v. United
States, 234 U. S. 600; Anderson v. Shipowners Assn., 272
U. S. 359; Montague & Co. v. Lowry, 193 U. S. 38;
Loewe v. Lawlor, 208 U. S. 274; Binderup v. Pathe Ez-
change, 263 U. S. 291; Thomsen v. Cayser, 243 U. S. 66;
Addyston Pipe Co. v. United States, 175 U. S. 211; Ce-
ment Mfrs. Assn. v. United States, 268 U. S. 588; Wolff
Company v. Industrial Court, 262 U. S. 522; In re Debs,
158 U. S. 564, 581; Majestic Theatre Co. v. United
Artists Corp., 43 F. (2d) 991.




PARAMOUNT FAMOUS CORP. ». U. S. 35

30 Argument for the United States.

The means adopted by appellants to enforce such arbi-
tration by a concerted demand for the payment of secu-
rity, to be followed by suspending service on the contract
if security is not forthcoming, is also an unreasonable
restraint of trade. This Court has indicated that it is
illegal for members of a trade group to agree not to extend
credit to customers whose accounts with any member of
the group are overdue. Cement Mfrs. Assn. v. United
States, 268 U. S. 588.

The arbitration provisions of the standard exhibition
contract and the manner in which they have been en-
forced are unfair and unjust to the exhibitors. All exhib-
itors outside the State of New York are compelled to
arbitrate under the law of a foreign jurisdiction. The
situation of distributors in so arbitrating is very different,
since they are large companies guided by New York
counsel. Distributors can always appear in person before
the arbitration boards, which sit in certain central cities
where the distributors have exchange managers. Exhib-
itors, on the other hand, in very many cases can not afford
the time or money necessary to travel to these cities to
present their arbitration cases in person. The secretary
of the arbitration board participates in their deliberations
and frequently the secretary of the board is the secretary
of the local film board, an association of the local exchange
managers of the distributors. The distributor represent-
atives on the arbitration boards are chosen by a highly
organized group in constant personal contact with each
other. There is no comparable organization or personal
contact of the exhibitors from whom exhibitor members
of the arbitration boards are selected. In addition, the
general counsel of the distributors’ national organization
has influenced the decisions of the arbitration boards by
constant interpretation, instruction, and advice to the
distributor members of these boards. The records of an
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arbitration board which were stipulated to be typical of
the operation of other arbitration boards show that almost
all claims presented by distributors were decided in their
favor, although exhibitors were successful in only a little
over half of the claims presented by them and also, and
perhaps more important, that over ninety-four per cent.
of the claims on which the board acted were filed by
distributors.

The history and antecedents of the arbitration pro-
visions of the standard contract indicate that a great
majority of the exhibitors whose theaters are not owned
or controlled by distributors or producers disapprove these
provisions.

Mkr. Justice McREY~NoLps delivered the opinion of the
Court.

By this proceeding the United States seek to prevent
further violation of Section 1, Act of Congress approved
July 2, 1890 (Sherman Act), e. 647, 26 Stat. 209, through
an alleged combination and conspiracy to restrain inter-
state commerce in motion picture films.

Appellants are the Paramount Famous Lasky Corpora-
tion and nine other Corporations (Distributors), produc-
ers and distributors throughout the Union of sixty per
cent of the films used for displaying motion pictures by
some 25,000 theatre owners (Exhibitors); the Motion
Picture Producers and Distributors of America, a corpo-
ration with class “B” membership composed of the above-
mentioned Distributors; and thirty-two Film Boards of
Trade, which severally function within certain defined
Regions.

Each Distributor produces and then distributes films
through its own exchanges maintained in thirty-two cen-
trally located -cities—Albany, Atlanta, Chicago, Los
Angeles, ete. Each of these exchanges has a manager and
under his supervision contracts are made for the use of
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his Distributor’s films within the designated territory or
region and thereafter placed in the hands of the Exhib-
itors. Other Distributors, who with Appellants control
98% of the entire business, also have managers with like
duties in the same cities. In each Region all of these
managers are associated through and constitute the entire
membership of the local Film Board of Trade.

Under the common practice, in the Spring, when most
of the pictures are still only in contemplation, each Dis-
tributor announces its intended program of distribution
for twelve months. After this announcement Exhibitors
are solicited to enter into written contracts for permission
to display such of the pictures as they desire. And as no
Distributor can offer enough pictures to supply the aver-
age Exhibitor’s full requirement, he must deal with
several.

Under an agreement amongst themselves Appellant
Distributors will only contract with Exhibitors according
to the terms of the Standard Exhibition Contract, dated
May 1, 1928. Ordinarily neither party gives security for
rompliance with such agreements, by cash deposit or
otherwise.

This Standard Contract is an elaborate document, cov-
ering eight pages of the record. Under it the Distributor
licenses the Exhibitor to display specified photo plays at
a designated theatre on definite dates. Provision is made
for cash payment three days in advance of any shipment,
time and place of delivery, return of the prints, etc., etc.
Section 18 (copied in the margin)* provides in substance
that each party shall submit any controversy that may

*Eighteenth. The parties hereto agree that before either of them
shall resort to any court to determine, enforce or protect the legal
rights of either hereunder, each shall submit to the Board of Arbitra-
tion (established or constituted pursuant to the Rules of Arbitration
filed with the American Arbitration Association, 342 Madison Avenue,
New York City, bearing date May 1 , 1928 and identified by the sig-
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arise to a Board of Arbitration, in the city where the Dis-
tributor’s Exchange is located, established under and con-
trolled by written rules adopted May 1, 1928; accept as
conclusive the findings of this Board; and forego the right
to trial by jury. And further:

“In the event that the Exhibitor shall fail or refuse to
consent to submit to arbitration any claim or controversy
arising under this or any other Standard Exhibition Con-

natures of the Contract Committee appointed at the 1927 Motion
Picture Trade Practice Conference, a copy of which will be furnished
to the Exhibitor upon request in the city wherein is situated the ex-
change of the Distributor from which the Exhibitor is served or if
there be no such Board of Arbitration in such city then to the Board
of Arbitration in the city nearest thereto (unless the parties hereto
agree in writing that such submission shall be made to a Board of
Arbitration located in another specified city), all claims and contro-
versies arising hereunder for determination pursuant to the said Rules
of Arbitration and the rules of procedure and practice adopted by
such Board of Arbitration,

The parties hereto further agree to abide by and forthwith comply
with any decision and award of such Board of Arbitration in any such
arbitration proceeding, and agree and consent that any such decision
or award shall be enforceable in or by any court of competent juris-
diction pursuant to the laws of such jurisdiction now or hereafter in
force; and each party hereto hereby waives the right of trial by jury
upon any issue arising under this contract, and agrees to accept as
conclusive the findings of fact made by any such Board of Arbitra-
tion, and consents to the introduction of such findings in evidence in
any judicial proceeding.

In the event that the Exhibitor shall fail or refuse to consent to
submit to arbitration any claim or controversy arising under this or
any other Standard Exhibition Contract which the Exhibitor may
have with the Distributor or any other distributor or to abide by and
forthwith comply with any decision or award of such Board of Arbi-
tration upon any such claim or controversy so submitted, the DiS-
tributor may, at its option, demand, for its protection and as security
for the performance by the Exhibitor of this and all other existing
contracts between the parties hereto, payment by the Exhibitor of an
additional sum not exceeding $500 under each existing contract, such
sum to be retained by the Distributor until the complete performance
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tract which the Exhibitor may have with the Distributor
or any other distributor or to abide by and forthwith
comply with any decision or award of such Board of Arbi-
tration upon any such claim or controversy so submitted,
the Distributor may, at its option, demand, for its protec-
tion and as security for the performance by the Exhibitor
of this and all other existing contracts between the parties
hereto, payment by the Exhibitor of an additional sum not
exceeding $500 under each existing contract, such sum to

of all such contracts and then applied, at the option of the Distribu-
tor, against any sums finally due or against any damages determined
by said Board of Arbitration to be due to the Distributor, the balance
if any to be returned to the Exhibitor; and in the event of the Ex-
hibitor’s failure to pay such additonal sum within seven (7) days
after demand, the Distributor may by written notice to the Exhibitor
suspend service hereunder until said sum shall be paid and/or termi-
nate this contract.

In the event that the Distributor shall fail or refuse to consent to
the submission to arbitration of any eclaim or controversy arising
under this or any other Standard Exhibition Contract providing for
arbitration which the Distributor may have with the Exhibitor, or to
abide by and forthwith comply with any decision or award of such
Board of Arbitration upon any such claim or controversy so submit-
ted, within the number of days specified in Article Twenty-Second
opposite the name of the City in which such Board of Arbitration is
located, the Exhibitor may at his option terminate this and any other
existing contract between the Exhibitor and the Distributor by mail-
ing notice by registered mail within two (2) weeks after such failure
or refusal, and in addition the Distributor shall not be entitled to
redress from such Board of Arbitration upon any claim or claims
against any exhibitor until the Distributor shall have complied with
such decision, and in the meanwhile the provisions of the first para-

graph of this Article Eighteenth shall not apply to any such claim or
claims.

Any such termination by either party, however, shall be without
prejudice to any other right or remedy which the party so terminating
may have by reason of any such breach of contract by the other
party.

The provisions of this contract relating to arbitration shall be con-
strued according to the law of the State of New York,
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be retained by the Distributor until the complete perform-
ance of all such contracts and then applied, at the option
of the Distributor, against any sums finally due or against
any damages determined by said Board of Arbitration to
be due to the Distributor, the balance, if any to be re-
turned to the Exhibitor; and in the event of the Exhibi-
tor’s failure to pay such additional sum within seven
(7) days after demand, the Distributor may by written
notice to the Exhibitor suspend service hereunder until
said sum shall be paid and/or terminate this contract.”
The Rules of Arbitration provide for a Board, three of
whom shall be members of the local Film Board of Trade
and three proprietors or managers of theatres in its region.
This Arbitration Board shall have power to determine the
controversy, make findings, direct what shall be done with
respect to the dispute; “and shall fix the maximum
amount ”’ (not exceeding $500) which each Distributor
may demand as security pursuant to the arbitration clause
in the event of the failure of the Exhibitor to submit to
arbitratjon or to comply with the award. The secretary
of the Board of Arbitration is required to notify the secre-
‘tary of the Film Board of Trade of the name and address
of each Exhibitor found to have refused to arbitrate or
comply with an award, and the maximum amount of
security (not above $500) found by the Board. “On
receipt of any such notice, each member having a contract
(or representing a distributor having a contract) contain-
ing the arbitration clause with any such exhibitor shall
demand payment by such exhibitor of such sum as in the
judgment of such member or distributor shall be sul-
ficient to protect such member or distributor in the per-
formance of each contract with such exhibitor. Said
sum shall not exceed the actual value of any print there-
after to be delivered under each such contract plus the
maximum amount fixed by the Board of Arbitration as
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aforesaid. Thereafter each distributor (represented in
the membership) to whom such exhibitor shall have failed
within seven (7) days to pay the amount of security so
demanded by such distributor shall proceed to suspend
service under each such contract until such exhibitor shall
have furnished such security or complied with the decision
of such Arbitration Board. If service under any such
contract shall be so suspended for a period of ten days
such contract, at the option of the distributor, may then
be cancelled. No member or distributor having so sus-
pended service under any such contract with such ex-
hibitor shall thereafter resume service under any such
contract unless and until such exhibitor shall have fur-
nished said security to such member or distributor or shall
have complied with the decision of the Arbitration Board.
Upon the happening of either of such events service under
such contraet shall be promptly resumed by such member
or distributor.”

The record discloses that ten competitors in interstate
commerce, controlling sixty per cent of the entire film
business, have agreed to restrict their liberty of action by
refusing to contract for display of pictures except upon
a Standard Form which provides for compulsory joint
action by them in respect of dealings with one who fails to
observe such a contract with any Distributor, all with the
manifest purpose to coerce the Exhibitor and limit the
freedom of trade.

The United States maintain that the necessary and
inevitable tendency of the outlined agreement and ecom-
bination (described with greater detail in the opinion
below) is to produce material and unreasonable restraint
of interstate commerce in violation of the Sherman Act.
Lastern States Lumber Assn. v. United States, 234 U. S.
600, 614; Binderup v. Pathe Exchange, 263 U. 8. 291, 312,
The court below accepted this view and directed an ap-
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propriate injunction against future action wunder the
unlawful plan. We agree with its conclusion and the
challenged decree must be affirmed.

The Appellants claim: (1) The Standard Exhibition
Contract and Rules of Arbitration dated May 1, 1928,
having been evolved after six years of discussion and
experimentation, are reasonable and normal regulations;
so that whatever restraint follows falls short of unlawful
coercion. (2) Arbitration is well adapted to the needs of
the motion picture industry. (3) The manner in which
the Contract and Rules have worked out in practice, and
the significant absence of complaints, reflect their reason-
able character. (4) The decree is inconsistent with the
stipulated facts, also with the Court’s findings of fact.

“ Founded upon broad conceptions of public policy, the
prohibitions of the statute [Sherman Act] were enacted to
prevent not the mere injury to an individual which would
arise from the doing of the prohibited acts, but the harm
to the general public which would be oceasioned by the
evils which it was contemplated would be prevented, and
hence not only the prohibitions of the statute but the
remedies which it provided were co-extensive with such
conceptions.” Wilder Mfg. Co. v. Corn Products Co., 236
U. S. 165, 174. “The purpose of the Sherman Act is to
prohibit monopolies, contracts and combinations which
probably would unduly interfere with the free exercise of
their rights by those engaged, or who wish to engage, in
trade and commerce—in a word to preserve the right of
freedom to trade.” United States v. Colgate & Co., 250
U. S. 300, 307. “The fundamental purpose of the Sher-
man Act was to secure equality of opportunity and to
protect the public against evils commonly incident to de?-
struction of competition through monopolies and combi-
nations in restraint of trade.” Ramsay Co. v. Bill Post.ers
Assn., 260 U. 8. 501, 512. “The Sherman Act was 1n-
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tended to secure equality of opportunity and to protect the
public against evils commonly incident to monopolies and
those abnormal contracts and combinations which tend
directly to suppress the conflict for advantage called com-
petition—the play of the contending forces ordinarily en-
gendered by an honest desire for gain.” United States
v. American Oil Co., 262 U. S. 371, 388.

The fact that the Standard Exhibition Contract and
Rules of Arbitration were evolved after six years of dis-
cussion and experimentation does not show that they were
either normal or reasonable regulations. That the ar-
rangement existing between the parties cannot be classed
among “those normal and usual agreements in aid of
trade and commerce ”’ spoken of in Eastern States Lumber
Assn. v. United States, supra, 612, is manifest. Certainly
it is unusual and we think it necessarily and directly tends
to destroy “ the kind of competition to which the publie
has long looked for protection.” United States v. Ameri-
can Oil Co., supra, 390.

The Sherman Act seeks to protect the public against
evils commonly incident to the unreasonable destruction
of competition and no length of discussion or experi-
mentation amongst parties to a combination which pro-
duces the inhibited result can give validity to their action.
Congress has so legislated “ as to prevent resort to prac-
tices which unduly restrain competition or unduly ob-
struct the free flow of such commerce, and private choice
of means must yield to the national authority thus
exerted.” FEastern States Lumber Assn. v. United States,
supra, 613.

It may be that arbitration is well adapted to the needs
of the motion picture industry; but when under the guise
of arbitration parties enter into unusual arrangements
which unreasonably suppress normal competition their
action becomes illegal.
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In order to establish violation of the Sherman Act it
is not necessary to show that the challenged arrange-
ment suppresses all competition between the parties or
that the parties themselves are discontented with the
arrangement. The interest of the public in the preserva-
tion of competition is the primary consideration. The
prohibitions of the statute cannot “. . . be evaded by
‘good motives. The law is its own measure of right and
wrong, of what it permits, or forbids, and the judgment
of the courts cannot be set up against it in a supposed
accommodation of its policy with the good intention of
parties, and it may be, of some good results.” Standard
Sanitary Mfg. Co. v. United States, 226 U. S. 20, 49.

Upon examination of the record we cannot say that
the decree of the court below is inconsistent with the stip-
ulated facts or with proper regard to what that court
held in respect of the facts.

The challenged decree must be
Affirmed.

UNITED STATES v. FIRST NATIONAL PICTURES,
INCORPORATED, £t AL.

APPEAL FROM THE DISTRICT COURT OF THE UNITED STATES
FOR THE SOUTHERN DISTRICT OF NEW YORK.

No. 95. Argued October 27, 28, 1930 —Decided November 24, 1930.

Ten competing corporations, which controlled 60% of the business of
supplying the motion picture films used by theatres throughout the
Union and had agreed amongst themselves upon a standard form
of licensing contract for dealing with exhibitors (see Paramount
Corporation v. United States, ante, p. 30,) thereafter combined with
other distributors, who with themselves controlled 98% of the film
distribution, in establishing certain rules. Under these, whenever a
theatre changed hands, the credit and business arrangements of the
new proprietor were inquired into, partly through an elaborate
questionnaire addressed to him, special attention being given to .hls
wiliingness and agreement to assume contracts for film service exist-
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ing between his predecessor and any of the distributors; and no
contract for the delivery and display of a picture, other than one
for delivery in the immediate future, could be made by any dis-
tributor with any new proprietor who had not assumed such out-
standing contracts, unless he furnished cash security to the distrib-
utor, fixed as provided in the rules. The effect in such cases was
to prevent the exhibitor who would not assume such obligations of
his predecessor, from meeting the seasonal demands of his theatre
by bookings for future deliveries of film through contracts made in
advance, such as were customary and necessary in this business.
The rules were sought to be justified as reasonable protection
against a practice of evading film service contracts by transferring
the theatres to which they related. Held that the arrangement con-
flicts with the Sherman Act. P. 55.

34 F. (2d) 815, reversed.

AprpEAL from a decree of the District Court refusing an
injunction in a suit under the Sherman Act and dismissing
the bill on the merits.

Assistant to the Attorney General O’Brian, with whom
Attorney General Mitchell and Messrs. Claude R. Branch
and Charles H. Weston, Special Assistants to the Attorney
General, were on the brief, for the United States.

The distributors of motion pictures, who together have
a substantial monopoly of the business of distributing
motion pictures, have agreed to coerce purchasers and
lessees of motion picture theaters to assume the outstand-
ing exhibition contracts of the former owners or operators.
This coercion has been exercised by agreement or con-
certed action by the distributors through their represen-
tatives on the local film boards, not to make exhibition
contracts with the new owner of a transferred theater
unless he assumes his predecessor’s exhibition contracts
or deposits on each new contract whatever security, up to
$1,000, is listed by the credit committee composed of three
members of the local film board. Although the agree-
ment permits a new owner to obtain pictures by “spot
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booking ”’ without assuming contracts or putting up secur-
ity, regular operation of a theater through “spot book-
ing ” is not practicable.

We submit that this case is governed by the numerous
decisions of this Court condemning, as an illegal restraint
of trade, any agreement not to deal, or even any con-
certed action by members of a trade having such a pur-
pose and effect. This Court has also said that such an
agreement is equally invalid where the restraint may be
removed by complying with the conditions fixed by those
imposing the restraint. And it is no justification of an
illegal combination in restraint of trade that the primary
object of the parties to the agreement is to protect them-
selves against trade conditions which they consider inimi-
cal. Eastern States Lumber Assn. v. United States, 234
U. S. 600; Anderson v. Shipowners Assn., 272 U. S. 359;
Montague & Co. v. Lowry, 193 U. S. 38; Loewe v. Law-
lor, 208 U. S. 274, 294; Binderup v. Pathe Exchange, 263
T iS#291

This Court has held that exchange of information be-
tween members of a trade association, which merely
permits the individual members to conduet their business
more closely in accord with conditions in the trade, is
not illegal provided there be no express or implied agree-
ment to act in concert on the basis of such information.
Maple Flooring Assn. v. United States, 268 U. S. 563;
Cement Mfrs. Assn.v. United States, 268 U.S.588. There
is a clear intimation in these opinions that an agreement
to act in concert upon the basis of the information ex-
changed constitutes a combination in illegal restraint of
trade. We submit that, in this case, the illegality of
appellees’ agreement is manifested by the fact that they
did not even purport to furnish their members with
information which would enable them individually to
carry on their business more intelligently, but simply
gave them the information necessary to enforce collec-
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tively the decisions of their local agencies. FEastern
States Lumber Assn. v. United States, 234 U. S. 600;
American Column & Lumber Co. v. United States, 257
U. S. 377. Distinguishing: Chicago Board of Trade v.
United States, 246 U. S. 231; United States v. Fur
Dressers Assn., 5 F. (2d) 869. i

The view of the court below was that the restraint im-
posed by appellees was justified by their common interest
in preserving the integrity of contractual obligations.
This, we submit, is a doctrine which would sweep aside
all limitations upon collective action by trade groups.
Such “common interest ” of the individual distributors
is to be found in the fact that each enters into similar
contracts with exhibitors and desires to have those con-
tracts fulfilled. But the making of similar contracts, and
an interest in enforcing one’s own contracts, are not
conditions peculiar to the motion picture industry. Even
if members of an industry can under any circumstances
combine to set up extra-legal machinery for enforcing
contracts, certainly such a combination should not be
sanctioned, where, as in this ease, monopolistic power is
exerted to require third persons to assume contracts for
which they are not morally or legally liable.

Messrs. Cornelius W. Wickersham and John W. Dawvis,
with whom Messrs. Henry W. Taft, Paxton Blair, Arthur
L. Fisk, Jr., and Gabriel L. Hess were on the brief, for
appellees.

Fraudulent transfers had become a widespread evil and
were causing the distributors heavy losses annually.

The effect of the credit rules has been to diminish the
number of fraudulent transfers; the rules have benefited
the industry and improved its ethics. They are normal
and reasonable trade regulations. Chicago Board of
Trade v. United States, 246 U. S. 231, 238; Cement M frs.
Assn. v. United States, 268 U. 8. 588, 604; United States
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v. King, 229 Fed. 275, 278; United States v. F'ur Dressers
Assn., 5 F. (2d) 869, 873.

The credit rules are directed against transfers made for
the purpose of avoiding uncompleted contracts, to persons
who are almost certainly in collusion with the transferors.
The transferees at whom the rules are aimed may not have
defaulted on their own contracts, but they are aiders and
abettors of those who have.

The principle that concerted action against delinquent
debtors is not actionable and that, as a result, to include
a man’s name on a circulated list of such persons may
not be made the basis of an action for libel if he is in fact
delinquent, was sustained in the following cases: Putnal
v. Inman, 76 Fla. 553, 5566 ; Brewster v. Miller’s Sons Co.,
101 Ky. 368, 381; Reynolds v. Plumbers’ Protective Assn.,
30 Mise. (N. Y.) 709, 712, 63 N. Y. Supp. 303; Delz v.
Winfree, 6 Tex. Civ. App. 11; Woodhouse v. Powles, 43
Wash. 617, 621.

Reasonable measures against losses by fraudulent
debtors are forms of credit protection.

The ten-day period of investigation during which the
new owner may “spot book” pictures prevents any un-
reasonable inconvenience to him.

The actual application and effect of the credit rules,
and the absence of complaints, show the rules to be fair
and reasonable.

The real burden of the Government’s contention seems
to be that the distributors should have permitted fraudu-
lent transfers to continue unabated with consequent
heavy losses to themselves. We submit that when those
commonly interested are faced with financial losses due
to a definite evil, they may combine to require reasonable
security for their fragile and valuable property befmje
placing it in the hands of those who have shown their
willingness to be parties to a fraud.
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Mg. Justice McREYNoLDs delivered the opinion of the
Court.

The court below denied the relief sought by the United
States. The parties are the same as those in Paramount
Famous Lasky Corporation v. United States, just decided,
ante, p. 30, and the opinion there contains sufficient de-
seription of them, their business and operations.

In 1926 the Appellee Distributors caused each of the
thirty-two Film Boards of Trade to adopt written rules
for establishment and operation of a local credit com-
mittee. These Committees were promptly organized and
have continued to function as required. The prescribed
rules provide—

That to correct abuses and unfair practices the presi-
dent shall appoint a credit committee of three members
to investigate and report the names of all persons who
have acquired, by purchase or transfer, theatres in the
territory within which the Film Board operates. The
secretary of the Film Board shall be secretary of the
committee and to him sales and transfers of theatres shall
be promptly reported. These shall be placed upon a
“Credit information list” and copies furnished to all
members of the Film Board for their confidential informa-
tion. Upon receipt of such list each member shall advise
the secretary concerning its existing contracts for ex-
hibition of pictures at the listed theatre and shall state
whether the transfer provided that the new owner should
assume and complete outstanding contracts.

That immediately upon receiving information of the
transfer of a theatre the secretary shall request the new
owner to furnish within five days references concerrfing
his eredit standing, etc., and to secure this information
a preseribed form of questionnaire shall be sent out. The

credit committee shall meet weekly to examine and report
227410t a7 TR
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upon the credit standing of new owners and furnish a
copy of their report to members as confidential informa-
tion. If a new owner fails to respond to the question-
naire, this fact shall be noted upon the credit informa-
tion list. Also the credit committee shall indicate on the
list every sale or transfer of a theatre which upon investi-
gation it concludes was made by the previous owner for
the purpose of avoiding or being relieved of uncompleted
contracts for exhibiting pictures at such theatre. There
shall also be indicated opposite the name of each theatre
listed (excepting those whose new owners have agreed to
assume and complete all existing contracts entered into
by the prior owners, and of which agreement notice has
been given to or received by the credit committee) the
amount of cash security, not exceeding $1,000, which in
the judgment of the committee is a reasonable sum that
members shall require to be deposited as security for the
full and complete performance of each contract thereafter

such theatre.

contract with him.

made and entered into for the exhibition of pictures at

That no member of the Film Board shall enter into
a contract for the exhibition of pictures at any theatre
listed on the credit information list for a period of ten
days from the date of the first appearance of such theatre
upon the list nor thereafter unless the new owner or
lessee of such theatre shall have paid in cash to such mem-
ber with whom such owner or lessee desires to contract
for pictures the amount of security specified on the credit
information list. Certain contracts for “ spot-booking,”
that is for a picture to be delivered in the immediate
future, may be made within the ten day period and prior
to the committee’s report. The credit committee may
from time to time remove from the credit information
list the name of any theatre owned or operated by a new
owner and thereafter members of the Film Board may
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That members upon demand of the eredit committee
shall furnish desired information, permit examination of
books and records with respect to any exhibitor who has
sold or transferred his theatre and has failed to provide
for the assumption by the new owner of existing contracts.
A member of the Film Board who violates any of these
rules shall be subject to suspension or expulsion.

A copy of the “ Questionnaire ” is printed in the mar-

gin.* It asks for many particulars concerning the new

* Please answer each question, sign and return to—
CREDIT COMMITTEE

............ FILM BOARD OF TRADE
AQAress an daa Rt hoen s
RSN aneroftheatreR el mif Ay Falun gt o imtsly v 2 it iy L R
2. Street address................ Cityrand State. St il Lo,
PopUlati O NBOIRCIGYA% % w it fersfon ftens Seating capacity......cceee..
V Policy: Pictures ( ) Vaudeville ( ) Road Shows ( ).......
Number of days open each week........ Time of first perform-
AR P T AN SN p. m,

What days do you have matinees................ Time of first
PELIOTMAN CEPgNt: St STy AL S AL B, A B30 ek st
Telephone No. of office............. shofiresidence ety L assl iR
Name of person, firm, or corporation, operating theatre........
If a corporation give cOrporate NAME. «..ovvevrveneenrrenn.n..
IR 1. TS ol R B s 3 et e e L s e e D o o o
| INATEFOMITEASUL T, 20, a0y Fefole Sty Lol 1=ty Ll g 2 LA it
i NG RGTNEE Cre ATyl M e il ) 3 P ST ST U S el T
| Nameloligeneralnanager Messipme s e diama o vl b sy, = 8
Is stock of corporation or a substantial amount thereof owned or
held by another corporation?.......eoeeeeeeeeeeecncnsas v

...............................................................

...............................................................

3. How will the contracts be signed..ueeeeueeeeeaeeeeneeernnnnss
4. Is theater owned or leased............If leased, state expiration
date of lease...ev..un.. D OBAHOU SabIR RS b S0 BAIEa laaa AL a
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owner or transferee of the transferred theatre and espe-
cially demands specification of outstanding contracts for
film service made by the previous owner and a declaration
as to whether the new one has or will adopt them.

5. Name of lessor. ........If owned, state name of owner.........
6. On what date was theater taken over...................o.....
7. Place where and date of recording bill of sale..................
SIS 10T DT CES A L e e S e SRS A, oL
9. Condition of projection machines.........coovvvivieennnninn.n.
0. Have you or your operator inspected them, if not, do you agree to

have them inspected within thirty days.....................
LIS Modeltiofs machinest Sefslnib il sl Eooas o Yearns i
12. Name theaters heretofore conducted, stating location of each.....

...........................................................

13. If you have never been engaged in the exhibition of pictures, state

DY EVITUSMD S CSSERsl ap el Iy St B L AT | o el e s
A B anKer ot erenCes Saiabuk SR ile bh $ 3RS S el Al e
(55Ot erirelerences iMoo T i e i S a0 L olas L .
16. Specify contracts for film service made by previous owner:
Name of distributor Date of contract No. pictures unplayed
17. Specify contracts you have assumed...........ccoiiueeesnenns

D R R R R R R R R R R R L L AL

18. If you have not assumed the previous owner’s contracts, will you
ASSUIMeRthemE s el e T S
(If your answer to this question is “yes,” fill out and sign

the attached agreement of assumption.)

The undersigned represents and warrants that the answers to the
foregoing questions are true and are made to induce the members of
the above-named film board of trade to contract with the undersigned
owner or lessee for the exhibition of motion pictures at the above-
named theater.

SgnabliTe S AR s
Owner Lessee (strikeout one).
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The definite point of attack in this proceeding is the
agreement for the creation and operation of the Credit
Committees and their use under preseribed rules to restrict
freedom of sales by Distributors and of purchases by
Exhibitors.

Assumption of Contracts

........................ 19..
Know all men by these presents, that the undersigned............
?;;Z:: (AN (EM 5 5 IO Theatre, in consideration of one dollar

lawful money of the United States in hand paid, the receipt of which
is hereby acknowledged, and other valuable considerations, hereby
agrees to assume, carry out, and fully perform each of the contracts

now existing between ........ el e eandutherollowing,
s (Name of previous owner)
distributors:

...............................................................
...............................................................

for the exhibition of pictures at said theatre from the above date.

Distributors Date of contract Ngilg}g}é&es Class ﬁg‘;?::’g’i%e?’;%%‘?és)’
(New lessee  New owner) (Strike out one)

........... NN sl eatre

O P et AR AR A S b L s St

Statement of financial condition
BietEmmenttiof &5 WL sk e i Ty S , SN S hale DA T
Individual Corporation Partnership (strike out one)
O)perating Festiiomiten « 5ok o Theatre

To Crepir Commrrree or THE Fiim Boarp:
For the purpose of inducing the members of the film board of trade
to contract with the undersigned owner (or lessee) for the exhibition




OCTOBER TERM, 1930.

Opinion of the Court. 282 T.8.

Ten Producers and Distributors of films, controlling
60% of the business, agreed to contract with Exhibitors
only according to a Standard Form and then combined
through thirty-two local Film Boards of Trade with other
Distributors, who with themselves control 98% of the en-
tire business. The Film Boards appoint Credit Commit-
tees and these operate under the Rules above outlined.
The obvious purpose of the arrangement is to restrict the
liberty of those who have representatives on the Film
Boards and secure their concerted action for the pur-
pose of coercing certain purchasers of theatres by exclud-
ing them from the opportunity to deal in a free and un-
trammeled market.

Reference to what has just been said in Paramount
Famous Lasky Corporation v. United States, ante, p. 30,
and to the opinions in Eastern States Lumber Assn. V.

of motion pictures at the .................... Theatre, I (or we)
warrant and represent that the following is a true and correct state-
ment of my (or our) financial condition on the ............ day of
........................ , 19. ., and agree that in case any change
occurs that materially reduces my (or our) ability to pay all elaims
and demands against me (or us) or materially increases my (or our)
liabilities or decreases my (or our) assets, I (or we) will forthwith
notify you in writing to such effect.

ASSETS LIABILITIES
Cash on hand, and in Notes payable ...~
LI SRS S e Money borrowed .-
Notesreceivable._________ Accounts payable_____..._
Real estate (how valued) . Mortgages—real estate___-
Furniture and fixtures_. - @hattelitrustso2o- 2 0
Screen, machines, chairs._ Mortgages on personalty
All other assets consisting and fixtures__._.....----
of: All other liabilities con-
__________________________ sisting of:

....................

.....................

Exhibitor.
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United States, 234 U. S. 600, United States v. American
0il Co., 262 U. S. 371, Binderup v. Pathe Exchange, 263
U. S. 291, and Anderson v. Shipowners Assn., 272 U. S.
359, will suffice, we think, to show the challenged arrange-
ment conflicts with the Sherman Act.

The court below erred in reaching a different conclu-
sion and its decree must be reversed. The cause will be
remanded for further proceedings in conformity with this
opinion,

Reversed.

CROOKS, COLLECTOR OF INTERNAL REVENUE,
v. HARRELSON ET AL.

CERTIORARI TO THE CIRCUIT COURT OF APPEALS FOR THE
EIGHTH CIRCUIT.

No. 24. Argued October 31, 1930.—Decided November 24, 1930.

1. Section 402 of the Revenue Act of 1918 provides that the value of
the gross estate of a decedent shall be determined by including
the value at the time of his death of all property “(a) To the
extent of the interest therein of the decedent at the time of his
death which after his death is subject to the payment of the
charges against his estate and the expenses of its administration
and is subject to distribution as part of his estate.” Held that the
requirements that a property interest, to be included, shall be sub-
ject to the payment of the charges against the estate and the ex-
penses of administration must be taken, as they are expressed, in
the conjunctive; that charges against the estate and expenses of
administration are different and distinct things, and that when, by
the state law, an interest in real estate, though subject to the
former, is not subject to the latter, it forms no part of the gross
estate for the purpose of the federal estate tax. United States v.
Field, 255 U. 8. 257. P. 58.

2. To justify departure from the letter of an Act of Congress as
leading to absurd results, the absurdity must be so gross as to
shock the general moral or common sense; there must be some-
thing to make plain the intent of Congress that the letter shall
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not prevail; it is not enough merely that hard and objectionable
or absurd consequences, which probably were not in the contem-
plation of the framers, are produced by the act of legislation.
P. 59.

3. Unless the Constitution be violated, Congress may select the
subjects of taxation and qualify them differently as it sees fit; and
if it does so in plain terms it is not within the province of the
Court to modify the law by construetion. P. 61.

4. The general rule requiring adherence to the letter applies with
peculiar strictness to a taxing act. Id.

5. In Missouri the real estate of a decedent cannot be sold to pay
expenses of administration, nor can its proceeds, when sold to pay
debts and legacies for which the personal estate is insufficient,
be used to pay expenses of administration. Id.

35 F. (2d) 416, affirmed.

CERrTIORARI, 281 U. S. 706, to a judgment of the Circuit
Court of Appeals affirming a judgment, 28 F. (2d) 510,
recovered by the present respondents in an action against
the Collector for money exacted as a part of an estate tax.

Mr. Claude R. Branch, Special Assistant to the At-
torney General, with whom Solicitor General Thacher,
Assistant Attorney General Youngquist, Mr. Sewall Key
and Miss Helen R. Carloss, Special Assistants to the At-
torney General, Messrs. Clarence M. Charest, General
Counsel, and William T. Sabine, Jr., Special Attorney, Bu-
reau of Internal Revenue, and Mr. Erwin N. Griswold,
were on the brief, for petitioner.

Messrs. Frank S. Bright and S. L. Swarts, with whom
Messrs. Massey Holmes, L. C. Connally, and H. Stanley
Hinrichs were on the brief, for respondents.

MR. Justice SUTHERLAND delivered the opinion of the
Court.

Benjamin H. Harrelson, a resident of Missouri, died
testate in 1920, leaving within the State property and
assets which included real property valued at over
$269,000. The Commissioner of Internal Revenue, upon
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a final audit and review of the federal estate tax return
of the executors made under the Revenue Act of 1918,
included the real property as a part of the gross estate
for the purpose of computing the tax. The executors paid
$37,762.20, the amount attributable to the value of the
real property, and subsequently claimed a refund thereof
on the ground that the value of the decedent’s real prop-
erty having its situs in Missouri was not, under the law
of that State and the terms of the federal statute, prop-
erly subject to an estate tax, and the amount was, there-
fore, illegally assessed and collected. The estate having
been closed and distributed and the executors discharged,
plaintiffs (respondents here), as sole beneficiaries and dis-
tributees, brought this action in a federal district court
against the defendant (petitioner here) to recover the
amount so paid and claimed, together with interest. De-
fendant demurred to the complaint on the ground that
the facts stated were not sufficient to constitute a cause
of action. The district court overruled the demurrer and,
defendant having declined to plead further, rendered judg-
ment against him for the sum claimed, with interest and
costs. 28 F. (2d) 510. Upon appeal the circuit court of
appeals affirmed the judgment. 35 F. (2d) 416.

A correct determination of the question presented re-
quires consideration of the provisions of § 402 of the Reve-
nue Act of 1918, c¢. 18, 40 Stat. 1057, 10978, the relevant
portion of which follows:

“Sec. 402. That the value of the gross estate of the
decedent shall be determined by including the value at
the time of his death of all property, real or personal,
tangible or intangible, wherever situated—

“(a) To the extent of the interest therein of the de-
cedent at the time of his death which after his death is
subject to the payment of the charges against his estate
and the expenses of its administration and is subject to
distribution as part of his estate;”
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The court below held—(1) that by the express provi-
sions of the foregoing section, the value of the interest of
a decedent in any property at the time of his death may
not be included in the gross estate for the purpose of the
tax unless there be a concurrence of the requirements
there set forth, namely, (a) that the interest of the de-
cedent be subject to the payment of the charges against
his estate, (b) that such interest be subject to the expenses
of administration, and (¢) that such interest be subject
to distribution as part of his estate; and (2) that by the
law of Missouri such interest in real property is not sub-
ject to the expenses of administration, and, therefore, the
requirement in that respect is not met. Both propositions
are controverted by the petitioner.

First. The meaning of the provision in,question, con-
sidered by itself, does not seem to us to be doubtful.
The value of the interest of the decedent is not to be in-
cluded unless it “ is subject to the payment of the charges
against his estate and the expenses of its administra-
tion ”"—not one or the other, but both. We find nothing
in the context or in other provisions of the statute which
warrants the conclusion that the word “and” was used
otherwise than in its ordinary sense; and to constrye the
clause as though it said, “ to the payment of charges and
expenses, or either of them,” as petitioner seems to con-
tend, would be to add a material element to the require-
ment, and thereby to create, not to expound, a provision
of law. Nor will it do to say that the words, “ charges
against his estate,” include expenses of administration, for
plainly they are different and distinet things, generally so
classified in the settlement of estates of decedents, and
so regarded by Congress, as evidenced by the discriminat-
ing terms of the statute.

A similar question was presented to this court and de-
cided in United States v. Field, 255 U. S. 257. 1t was
there held that the interest of the decedent, Mrs. Field,
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was not taxable under § 202 (a) of the Revenue Act of
1916, reénacted as clause (a) of 1§ 402 now under review,
because it was not her property at the time of her death,
nor subject to distribution as part of her estate. The
court said (p. 262):

“ The conditions expressed in clause (a) are to the effect
that the taxable estate must be (1) an interest of the
decedent at the time of his death, (2) which after his
death is subject to the payment of the charges against
his estate and the expenses of its administration, and
(3) is subject to distribution as part of his estate. These
conditions are expressed conjunctively; and it would be
inadmissible, in construing a taxing act, to read them as
if preseribed disjunctively. Hence, unless the appointed
interest fulfilled all three conditions, it was not taxable
under this clause.”

It is to be observed that the court, by combining under
one head the provision in respect of charges against the
estate and that in respect of expenses of administration,
treated clause (a) as containing three conditions instead
of four; but this does not alter the fact that, whether
stated separately or in combination, the second condition
contains two distinet requirements, expressed conjunc-
tively, and may not be read as though stated disjunc-
tively. It seems clear enough that the Field case is deci-
sive of the question and requires us to hold that if the
value of the interest of the decedent now being considered
is not subject, under the law of Missouri, to the expenses
of administration, it forms no part of the gross estate for
the purpose of the federal estate tax.

It is urged, however, that if the literal meaning of the
statute be as indicated above, that meaning should be re-
lected as leading to absurd results, and a construction
adopted in harmony with what is thought to be the spirit
and purpose of the act in order to give effect to the intent
of Congress. The principle sought to be applied is that
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followed by this court in Holy Trinity Church v. United
States, 143 U. S. 457; but a consideration of what is there
said will disclose that the principle is to be applied to
override the literal terms of a statute only under rare
and exceptional circumstances. The illustrative cases
cited in the opinion demonstrate that to justify a depar-
ture from the letter of the law upon that ground, the
absurdity must be so gross as to shock the general moral
or common sense. Compare Pirie v. Chicago Title and
Trust Company, 182 U. S. 438, 451-452. And there must
be something to make plain the intent of Congress that
the letter of the statute is not to prevail. Treat v. White,
181 U. S. 264, 268.

Courts have sometimes exercised a high degree of in-
genuity in the effort to find justification for wrenching
from the words of a statute a meaning which literally they
did not bear in order to escape consequences thought to
be absurd or to entail great hardship. But an applica-
tion of the principle so nearly approaches the boundary
between the exercise of the judicial power and that of
the legislative power as to eall rather for great caution
and circumspection in order to avoid usurpation of the
latter. Monson v. Chester, 22 Pick. 385, 387. It is not
enough merely that hard and objectionable or absurd
consequences, which probably were not within the con-
templation of the framers, are produced by an act of
legislation. Laws enacted with good intention, when put
to the test, frequently, and to the surprise of the law
maker himself, turn out to be mischievous, absurd or
otherwise objectionable. But in such case the remedy lies
with the law making authority, and not with the courts.
See In re Alma Spinning Company, L. R. 16 Ch. Div. 681,
686; King v. Commissioners, 5 A. & E. 804, 816; Abley V.
Dale, L. J. (1851) N. 8. Pt. 2, Vol. 20, 233, 235. And see
generally Chung Fook v. White, 264 U. S. 443, 445;
Commr. of Immigration v. Gottlieb, 265 U. S. 310, 313.
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In support of the claim that a literal construction is
not admissible, it is said that by other provisions of § 402
certain interests in real property, such as dower, etc., are
made subject to the tax without regard to the conditions
set forth in subdivision (a), and that this results in an
incongruity amounting to an absurdity. But unless the
Constitution be violated, Congress may select the sub-
jects of taxation and qualify them differently as it sees
fit; and if it does so in plain terms, as it has done here,
it is not within the province of the court to modify the
law by construction. In any event, conceding that the
conditions assailed have produced the incongruous results
complained of, they fall far short of that degree of ab-
surdity contemplated by the Holy ®rinity Church case,
or by any other decision of this court.

Finally, the fact must not be overlooked that we are
here concerned with a taxing act, with regard to which
the general rule requiring adherence to the letter applies
with peculiar strictness. In ‘United States v. Merriam,
263 U. S. 179, 187-188, after saying that “in statutes
levying taxes the literal meaning of the words employed
is most important, for such statutes are not to be ex-
tended by implication beyond the clear import of the
language used,” we quoted with approval the words of
Lord Cairns in Partington v. Attorney-General, L. R. 4
H. L. 100, 122, that “ if the Crown, seeking to recover the
tax, cannot bring the subject within the letter of the law,
the subject is free, however apparently within the spirit
of the law the case might otherwise appear to be. In
other words, if there be admissible in any statute, what
is called an equitable construction, certainly such a con-
struction is not admissible in a taxing statute, where you
can simply adhere to the words of the statute.”

Second. Tt is conceded by the petitioner, as it must
be, that at common law real estate cannot be sold to pay
expenses of administration, and that this rule of the com-
mon law is in effect in Missouri unless modified by statute.
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It is further conceded that there is no statute which per-
mits real estate to be sold merely to pay such expenses.
One contention, however, is that an executor or admin-
istrator may be authorized by the proper court to sell
real estate to pay debts and legacies if the personal estate
is insufficient; and that upon such sale the executor or
administrator is entitled to a commission on the proceeds
of the sale, which takes priority over the payment of
debts against the estate. As to this it is sufficient to say,
as the court below said, that this commission is not an ex-
pense of administration, but an expense incidental to the
sale of the lands. The Missouri Court of Appeals, in
Elstroth v. Young, 94 Mo. App. 351, 355-356, held that
the proceeds of tHe sale of lands so made could not
be used to make good deficiencies in the expenses of
administration.

The further contention that if the personal estate has
been consumed by administration expenses and real estate
is sold to pay debts and legacies, as a practical matter,
real estate has been sold because of administration ex-
penses, we put aside as inconsequential. In the case
supposed it is perfectly evident that the real estate has
been sold not to pay administration expenses, but to pay
debts and legacies, and that fact is in no wise altered be-
cause the sale was necessitated by the consumption of the
personalty for such expenses. The cause of the sale must
not be confused with its purpose.

Nothing would be gained by a review of the numerous
decisions of the Missouri courts. They are set forth and
fully and well considered by the court below, and we
entirely agree with that court’s conclusion that these
decisions establish “that real estate of a decedent in that
state cannot be sold for the payment of expenses of
administration, nor can the proceeds of land sold to pay
debts be lawfully used to pay expenses of administration.”
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We have not failed to note the decision of the Court of
Claims in Steedman v. United States, 63 C. Cls. 226, as
well as the decision of the Board of Tax Appeals in Bart-
lett v. Commissioner, 16 B. T. A. 811, 816, but in so far
as they conflict with the foregoing conclusions, they are

disapproved.
Judgment affirmed.

DISTRICT OF COLUMBIA v. COLTS.

CERTIORARI TO THE COURT OF APPEALS OF THE DISTRICT OF
COLUMBIA,

No. 96. Argued October 23, 1930.—Decided November 24, 1930.

1. Article III, § 2, cl. 3, of the Constitution, which provides that
“The trial of all erimes, except in cases of impeachment, shall be
by jury,” must be interpreted in the light of the common law, ac-
cording to which petty offenses might be proceeded against sum-
marily before a magistrate sitting without a jury. P. 72.

2. It is settled that there may be many offenses called “ petty of-
fenses” which do not rise to the degree of “ crimes” within the
meaning of Article IIT, and in respect of which Congress may dis-
pense with a jury trial. Id.

3. Whether a given offense is to be classed as a crime, so as to
require a jury trial, or as a petty offense, triable summarily with-
out a jury, depends primarily upon the nature of the offense.
B3

4. Driving at a forbidden rate of speed and so recklessly “as to
endanger property and individuals,” in violation of the District of
Columbia Traffic Act, is an offense which is malum in se and of a
serious character, amounting to a public nuisance indictable at
common law, and is a “ crime ” within the constitutional guarantee
of trial by jury. Art.III, § 2, d. 3. Id.

38 F. (2d) 535, affirmed.

Cerr10RARI, 281 U. 8. 716, t0 review a judgment of the
C(?urt of Appeals of the District of Columbia, reversing
& Judgment of the Police Court, which had denied to the
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respondent a jury trial upon an information against him
charging reckless driving.

Mr. Robert E. Lynch, with whom Messrs. Wm. W.
Bride and Robert P. Reeder were on the brief, for
petitioner.,

The respondent had no right to trial by jury in this
case unless the Constitution gave him that right.

Congress may require the trial of petty offenses without
a jury. Callan v. Wilson, 127 U. 8. 540; Schick v. United
States, 195 U. S. 65.

In Callan v. Wilson, the defendant was sentenced to
pay a fine of twenty-five dollars or undergo imprisonment
for thirty days; but that was not the maximum which
might have been imposed. ‘It is what sentence can be
imposed under the law, not what was imposed, that is
the material consideration.” United States v. Moreland,
258 U. S. 433. While no statute dealt with conspiracy
directly, Rev. Stats., Dist. Col., § 92, provided that laws
which were in force in Maryland on February 27, 1801,
should continue in force within the District of Columbia,
and conspiracy was a common-law misdemeanor in Mary-
land, State v. Buchanan, 5 H. & J. 317, (see Bishop,
Criminal Law, 9th ed., I, 452; Russell, Crimes, 7th ed,,
I, p. 10,) and, therefore, in the District of Columbia.
One who was convicted of that offense could not have
been sentenced to the penitentiary, Rev. Stats., Dist. Col,
§ 1144, but he could have been sentenced to jail, Rev.
Stats., Dist. Col., §§ 1049, 1054; and imprisonment for a
common-law misdemeanor was at the discretion of the
court and was not limited to one year. See United States
v. Marshall, 17 D. C. 34; Palmer v. Lenovitz, 35 App.
D. C. 303. The offense was being punished as a common-
law offense, for which very serious punishment might have
been imposed. The case was, therefore, unlike the present
one, for here the offense, which was forbidden by statute,
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cannot be punished by a larger fine than one hundred dol-
lars or by a longer imprisonment than thirty days. The
essential point of similarity, as found by the court below,
is simply the fact that reckless driving was also an offense
. at common law.

It 1s true that in Callan v. Wilson the Court referred
to the common law as determining whether an offense
was of the class or grade which was triable by a jury at
common law. It substantially said that the clauses of
the Constitution which provide for trial by jury are to
be read in the light of the rule of the common law,
which requires trial by jury in criminal cases but exempts
petty offenses from this requirement. But the Court did
not take the position that all offenses must remain for
all time as they were at common law. It did not deny
that Congress may provide serious punishment for acts
which were regarded as innocent a hundred and forty
years ago, and punish lightly, or not at all, acts which
were regarded as serious crimes by our ancestors. Cer-
tainly, if offenses which were once petty are to be pun-
ished severely, a trial by jury must be allowed; and it
must be equally true that, if Congress decides that an
offense shall be given a petty punishment, persons who
are accused of such acts may be tried as for petty of-
fenses. As said in People v. Craig, 195 N. Y. 190; “ It is
not the mere name of a crime but the punishment there-
for that characterizes it.” The decision in Callan V.
Wilson does not deny the power of Congress to erect its
own standards as to the seriousness of offenses at the
present day, to limit the punishment accordingly, and to
order the trial of an offense which it treats as petty by
summary procedure.

In Schick v. United States, 195 U. 8. 65, the only pun-
ishment provided for the offense was a fine of fifty dollars.
The Court said that the offense was a petty one for which

Congress might have required trial by the judge alone.
22110°—31——5
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Its statements that the Constitution does not require jury
trial of petty offenses, and that the nature of the offense
and the amount of the punishment determine whether the
offense is serious or petty, mark the extent of the holding,
for it cannot be supposed that the Court intended to class
all misdemeanors as petty offenses.

The Court has thus conceded that the Constitution does
not require trial by jury in the case of petty offenses, but
it has not shown precisely what offenses are to be classed
as “ petty.”

Before the Constitution was adopted there were many
offenses, both in England and America, in the trial for
which no jury was allowed. These included, not only
offenses which might be punished by fines, but many
others in which corporal punishment or imprisonment
might be imposed. Blackstone, Commentaries, IV, 280;
Paley, Summary Convictions, Introduction; Webb, Eng-
lish Local Government: Parish and County, 419; Jenks,
Short History of English Law, Eng. ed., 153, 154; Frank-
furter and Corcoran, Petty Federal Offenses and the Con-
stitutional Guaranty of Trial by Jury, 39 Harv. L. Rev.
925, 929.

In the American Colonies and States there were many
instances of laws for the trial of criminal offenses which
did not provide for the participation of juries except, if
at all, on appeal.

Article III and the Sixth Amendment established the
right to trial by jury in criminal prosecutions; but there
is nothing in the terms used, or in the circumstances or
discussions attending their adoption, which shows a re-
quirement of trial by jury more comprehensive than was
observed throughout the States at the time.

Decisions of many state courts support the position
that an offense such as is here involved, for which the
maximum punishment is a fine of one hundred dollars
or imprisonment of thirty days, may be tried by summary
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procedure. State v. Parker, 87 Fla. 181; Bray v. State,
140 Ala. 172; State v. Broms, 139 Minn. 402; State V.
Anderson, 165 Minn. 150; Byers v. Commonwealth, 42
Pa. St. 89; People v. Harding, 189 N. Y. Supp. 657; Duffy
v. The People, 6 Hill's Rep. 75; Bell v. Nebraska, 104
Neb. 203; Latimer v. Wilson, 103 N. J. L. 159; McGear v.
Woodruff, 22 N. J. L. 213; State v. Glenn, 54 Md. 572,

The offense of reckless driving in the District of Colum-
bia, as defined in the Traffic Act, is a municipal offense,
notwithstanding the fact that the law was enacted by the
Congress of the United States. It was not created in a
criminal statute but by the Traffic Act of 1925, which
deals simply with local traffic conditions. The offense is
a common' one. In a city of scarcely more than five
hundred thousand inhabitants there are almost seventeen
hundred charges of reckless driving tried before the one
court in a single year. (Report of the Commissioners
of the District of Columbia for the year ended June 30,
1929, p. 14.) And, as shown by the state cases herein
cited, the maximum punishment for a violation of this
portion of the Act is relatively light. In view of these
circumstances, a charge of reckless driving may properly
be tried without a jury.

The Traffic Act deals exclusively with the District of
Columbia and is a statute in the nature of a municipal
regulation. Congress was dealing solely with local con-
ditions. It said that the operation of an automobile
In a certain manner constituted reckless driving. There
Is nothing in the reports or debates prior to the enact-
ment of the statute to indicate that Congress was attempt-
Ing to revamp the common law offense of “ fast ” driving
In a “crowded or populous street.” Because the offense
of reckless driving today may have one, or even more,
elements similar to a common law offense, that fact does
not make it a common law offense.
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Assuming, without conceding, that, at the time of the
adoption of the Constitution, the charge of reckless driv-
ing was triable only by jury, it is submitted that, in re-
cent times, the offense has been merely a petty one. The
determination of what punishments shall be considered
infamous is affected by changes in public opinion from
one age to another. Ex parte Wilson, 114 U. S. 417;
Mackin v. United States, 117 U, S. 348; Unaited States v.
Moreland, 258 U. S. 433. It is clear from the foregoing
decisions of this Court that a breach of the peace con-
sisting of fast driving so as to endanger the lives and
safety of the citizens was not an indictable offense at
common law. Distinguishing United States v. Hart, 1
Pet. C. C. 390. .

At the present day, all men and women travel much
more rapidly than was possible in 1787. Doubtless there
has been an accompanying change in the attitude of the
public towards reckless driving and in the effect of con-
viction upon an offender’s standing in the community.
This change in public opinion may be an important con-
sideration in determining whether the offense should now
be regarded as a petty one. The fact that there are
seventeen hundred arrests for reckless driving in the Dis-
trict of Columbia in a single year, shows not only the
need for as expeditious a trial as is compatible with law
and with justice, but that the offense is not being
regarded as a major one at the present time.

The Court of Appeals seized the phrase “ indictable of-
fense at common law ” as used in United States v. Hart,
1 Pet. C. C. 390, and concluded the offense of reckless
driving defined in the Traffic Act was an “ indictable of-
fense ” and therefore a “ crime ” as that term is under-
stood in Article III, § 2, cl. 3, of the Constitution. But
the offense of fast driving over a crowded and populous
street at such a rate or in such manner as to endanger the
safety of the inhabitants, is quite different from the of-
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fense prohibited by the Traffic Act and known as reck-
less driving. The first can only be committed where the
vehicle attains a speed which is designated fast and over
a crowded or populous street. The offense of reckless
driving may be committed although the operator of the
vehicle is not proceeding fast, and it may be committed
upon a street that is not crowded or populous, and irre-
spective of whether the operation of the vehicle amounts
to a breach of the peace or not.

Mr. Walliam B. O’Connell, with whom Messrs. Harry T.
Whelan and Louis L. W hitestone were on the brief, for
respondent.

If the offense is a eriminal offense, there can be no ques-
tion but that the defendant is entitled to a trial by jury.
The language of the Constitution and of the Sixth Amend-
ment is not susceptible of any other interpretation.

The offense is not so petty that it should be tried by a
summary proceeding. The driving of an automobile in
the manner set out in the information would have
amounted to a common nuisance at common law, and
would therefore have been an indictable offense, and one
entitling a defendant to a trial by jury. Blackstone’s
Commentaries, Book IV, p. 166. See also United States
v. Harti1:Pet: C::C..390.

Has Congress the power to fix arbitrary limits of pun-
ishment as the test for determining the right of a defend-
ant to a trial by jury in a criminal case? If Congress
can draw a line at which jury trials begin and end, there
are innumerable federal statutes punishing a great many
misdemeanors, especially the National Prohibition Aect,
that Congress could very summarily enforce.

The nature of the offense is not the only criterion of
the right to a trial by jury; there is also the punishment
which may be prescribed. If this is a “petty offense,”
1t would seem that the framers of the Constitution placed
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a greater value on $20.00 than they did upon ninety days
of personal liberty.

That the offense may be tried by a summary proceeding
in some States is not denied; and that this was true in
most of the colonies before the adoption of the Consti-
tution, is not denied. But the limitations upon States
are not those upon the federal government. It is the
very purpose of the Constitution to prevent the federal
government from taking undue liberties with the citizens
of the States. Decisions of state courts have no bearing
whatever on this case. Barron v. Baltimore, 7 Pet. 243.

If Blackstone’s definition is the true test, (Blackstone’s
Commentaries, Book IV, p. 5), the offense charged here
is certainly a crime, and it comes, therefore, within the
scope of offenses referred to in the Constitution. That
there are many or few of these offenses, is of no import-
ance. No one would seriously urge that a defendant be
denied a jury trial solely for the purpose of making prose-
cution convenient to the Government.

MRr. JUsTICE SUTHERLAND delivered the opinion of the
Court,.

An information filed in the Police Court of the District
of Columbia charged the respondent, Colts, with having
operated upon various streets, contrary to the statute set
forth below, “a certain motor vehicle at a greater rate
of speed than twenty-two miles an hour over said public
highway[s] recklessly, that is to say at a greater rate of
speed than was reasonable and proper, having regard to
the width of said public highway[s], the use thereof, and
the traffic thereon, in such manner and condition so as to
endanger property and individuals.” Respondent was ar-
raigned, pleaded not guilty, and demanded a trial by jury.
The demand was denied, and he was put upon trial before
the judge without a jury and found guilty. Upon writ
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of error the Court of Appeals of the District of Columbia
reversed the judgment, holding that respondent, under the
federal Constitution, was entitled to a jury trial. With
that conclusion we agree.

The acts of Congress passed for the government of the
District provide that prosecutions in the police court
shall be on information; that where the accused would
be entitled to a jury trial under the Constitution, trial
shall be by jury unless waived; and that in cases where
the accused would not by force of the Constitution be
entitled to a trial by jury, trial shall be by the court with-
out a jury, unless, in cases where the fine or penalty may
be more than $300 or imprisonment more than ninety
days, the accused shall demand a trial by jury, in which
case the trial shall be by jury. D. C. Code (1930), Title
18, c. 4, § 165.

Section 9 of the District of Columbia Traffic Act, 1925,
as amended, D. C. Code (1930), Title 6, c¢. 9, § 246,
provides:

“(a) No vehicle shall be operated upon any public high-
way in the District at a speed greater than twenty-two
miles per hour except in such outlying districts and upon
such highways as the director may designate.

“(b) No individual shall operate a motor vehicle over
any public highway in the District (1) recklessly; or (2)
at a rate of speed greater than is reasonable and proper,
having regard to the width of the public highway, the
use thereof, and the traffic thereon; or (3) so as to en-
danger any property or individual; or (4) so as unneces-
sarily or unreasonably to damage the public highway.

“(e¢) Any individual violating any provision of this sec-
tion where the offense constitutes reckless driving shall,
upon conviction for the first offense, be fined not less
than $25 nor more than $100 or imprisoned not less than
10 days nor more than 30 days; and upon conviction for
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the second or any subsequent offense such individual shall
be fined not less than $100 nor more than $1,000, and shall
be imprisoned not less than 30 days nor more than one
year, and the clerk of the court shall certify forthwith
such convietion to the director, who shall thereupon re-
voke the operator’s permit of such individual.

“(d) Any individual violating any provision of this
section except where the offense constitutes reckless driv-
ing, shall, upon conviction for the first offense, be fined
not less than $5 nor more than $25; upon conviction for
the second offense, such individual shall be fined not less
than $25 nor more than $100; upon conviction for the
third offense or any subsequent offense such individual
shall be fined not less than $100 nor more than $500, and
shall be imprisoned not less than 30 days nor more than
one year, and the clerk of the court shall certify forth-
with such conviction to the director, who shall thereupon
revoke the operator’s permit of such individual.”

It will be seen that the respondent is not charged merely
with the comparatively slight offense of exceeding the
twenty-two mile limit of speed, subdivision (a), or merely
with driving recklessly, subdivision (b) (1); but with the
grave offense of having driven at the forbidden rate of
speed and recklessly, “so as to endanger property and
individuals.”

By § 165 of the D. C. Code, outlined above, the Con-
stitution is made the test—as, of course, it must be—
to determine whether the accused be entitled to a jury
trial. Article III, § 2, cl. 3, of the Constitution provides
that “ The trial of all crimes, except in cases of impeach-
ment, shall be by jury.” This provision is to be inter-
preted in the light of the common law, according to which
petty offenses might be proceeded against summarily be-
fore a magistrate sitting without a jury. See Callan V.
Wilson, 127 U. S. 540, 557. That there may be many
offenses called “ petty offenses ” which do not rise to the
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degree of crimes within the meaning of Article III, and
in respeet of which Congress may dispense with a jury
trial, is settled. Schick v. United States, 195 U. S. 65.
And see Natal v. Louisiana, 139 U. S. 621, 624; Lawton v.
Steele, 152 U. S. 133, 141; State v. Rodgers, 91 N. J. L.
212, 214.

Whether a given offense is to be classed as a crime,
s0 as to require a jury trial, or as a petty offense, triable
summarily without a jury, depends primarily upon the
nature of the offense. The offense here charged is not
merely malum prohibitum, but in its very nature is malum
i se. It was an indictable offense at common law, United
States v. John Hart, 1 Pet. C. C. 390, 392, when horses,
instead of gasoline, constituted the motive power. The
New Jersey Court of Errors and Appeals, in State v.
Rodgers, supra, has discussed the distinction between
traffic offenses of a petty character, subject to summary
proceedings without indictment and trial by jury, and
those of a serious character, amounting to public nuisance
indictable at common law; and its examination of the
subject makes clear that the offense now under review
is of the latter character.

An automobile is, potentially, a dangerous instrumen-
tality, as the appalling number of fatalities brought about
every day by its operation bear distressing witness. To
drive such an instrumentality through the public streets
of a city so recklessly “as to endanger property and in-
dividuals ” is an act of such obvious depravity that to
characterize it as a petty offense would be to shock the
general moral sense. If the act of the respondent de-
scribed in the information had culminated in the death
of a human being, respondent would have been subject
to indictment for some degree of felonious homicide. Nash
v. United States, 229 U. S. 873, 377; 1 Whar. Cr. Law,
$§ 343 et seq., 353-356; 1 Bish. New Cr. Law, § 313 et
seq.; Story v. United States, 16 F. (2d) 342, 344 ; State v.
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Campbell, 82 Conn. 671, 677; Mercer v. Corbin, 117 Ind.
450; Belk et al. v. People, 125 111 584, 589-590; Kennedy
v. Way, Bright. (Pa.) 186, 188. Such an act properly can-
not be described otherwise than as a grave offense—a
crime within the meaning of the third Article of the Con-
stitution—and as such within the constitutional guarantee
of trial by jury.
Judgment affirmed.

BEAUMONT, SOUR LAKE & WESTERN RAILWAY
COMPANY =zt AL, v. UNITED STATES ET AL.

UNITED STATES et AnL. v. BEAUMONT, SOUR
LAKE & WESTERN RAILWAY COMPANY ET AL.

APPEALS FROM THE DISTRICT COURT OF THE UNITED STATES
FOR THE WESTERN DISTRICT OF MISSOURI.

Nos. 44 and 45. Argued October 20, 1930.—Decided November 24,
1930.

1. In fixing divisions of joint rates under § 15 (6) of the Interstate
Commerce Act, the facts specified in that section, and others neces-
sarily or properly to be taken into account, are to be considered
having regard to the duty of the Commission under § 15 a (2) to
establish and adjust rates so that the carriers as a whole, in each
rate group or territory that the Commission may designate, will,
under management and expenditures such as are there specified,
earn as nearly as may be a fair return upon the aggregate value
of their operating property. P. 82.

2. Section 15 (6) requires the Commission to consider the condition
of each carrier and to determine whether the division of each
joint rate is unreasonable, or otherwise repugnant to the specified
standards, and what division will for the future be just, reasonable
and equitable; the Commission may not change an existing division
unless it finds that division unjust or unreasonable. Id.

3. But the Commission need not under all circumstances take spe-
cific evidence as to each rate of every carrier. When considering
divisions of numerous joint rates applicable to traffic passing
through gateways between different territories, the Commission
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may make the required determinations and establish the bases
for divisions between groups of carriers in the respective territories
upon evidence which it reasonably may deem typical and to have
sufficient probative weight to justify the necessary findings and
the order in respect of each rate. That is to say, such typical
evidence may sufficiently disclose the facts necessary to enable
the Commission duly to consider the divisions of each joint rate
to be received by every carrier. P. 82.

4. Where the evidence before the Commission is sufficient to dis-
close, as to each carrier, all the facts specified in § 15 (6) and to
furnish an adequate and reasonable basis for the proper division
of each of the joint rates applicable to the traffic involved, the
mere fact that carriers and divisions were dealt with on an aver-
age or group basis does not indicate that the Commission did not
properly consider each carrier and rate, or that it did not duly
take into acecount the facts specified in § 15 (6), or that it failed
to obey the statute in any respect. P. 83.

5. General statements in the reports of the Commission to the effect
that, in reaching its conclusions, it considered all the pertinent
evidence, add nothing to the prima facie presumption that generally
attends its determinations. P. 86.

6. In support of an order dividing joint rates as between two terri-
torial groups of carriers on the basis of the general mean of the
conditions of the several carriers constituting each group, the re-
ports of the Commission showed that its findings as to average
group conditions taken as a whole were sustained by the evidence,
but there was other evidence before it showing, as between indi-
vidual carriers in each group, so wide a range of rates of return
that, if approximate similarity in that respect was essential to the
order, its basis could not be sustained. Held:

(1) The failure of the Commission specifically to report the
facts and give the reasons upon which it justified the use of the
average or group basis is condemned. Complete statements by the
Commission showing the grounds upon which it rests its determi-
nations in cases like this are quite as necessary as opinions of lower
courts setting forth the reasons for their decisions in analogous
cases; and this Court has recently emphasized their duty fully to
state the ground on which they act. P. 86.

(2) Failure in this was not excused by the fact that the car-
riers presented evidence on a group basis or by omission of car-
riers, in their petition for rehearing, to object to the use of
averages. P, 87,
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(3) A sound basis for a rule or formula preseribing the divi-
sions is essential to compliance with the Act, and carriers suing
to set the order aside upon the ground that the divisions are un-
reasonable are not estopped from assailing the averages or groups
adopted. P. 87.

7. The evidence in this case leads to the opinion that, notwithstand-
ing the wide differences in rates of return between carriers, the
basis adopted will not, on that account, result in unjust and
unreasonable divisions. Id.

8. In a suit to set aside an order of the Commission fixing divisions
of joint rates, a contention that the preseribed divisions are con-
fiseatory, in violation of the Fifth Amendment, has no foundation
in the record if there is no allegation in the complaint, or evidence
to show, that any division to any of the complaining carriers will
not yield a sum equal to the operating expenses chargeable to the
service covered by it plus a reasonable return on the property
value fairly attributable to that service. P. 88.

9. Joint rates between eastern and southwestern points were subject
to an established primary division at points on the Mississippi
River. In a proceeding under § 15 (6), the Commission sought to
make just subdivisions of revenues on transportation west of the
river, assuming the validity of the joint rates and the primary divi-
sions. Held that carriers which were parties to the joint rates but
which participated only in the transportation and revenues east
of the river, need not be made parties to the proceeding. P. 89.

10. The District Court, upon dismissing a bill by carriers to annul
an order of the Interstate Commerce Commission fixing divisions of
joint rates, has authority in its discretion to stay the enforcement
of the prescribed divisions pending appeal; and discretion was
not abused in this case. Pp. 90-92.

36 F. (2d) 780, affirmed.

ArreaLs from a decree of a District Court of three
judges dismissing the bill in a suit brought by carriers to
set aside an order of the Interstate Commerce Commis-
sion prescribing divisions of joint rates; and from an order
staying enforcement of the divisions until determination
here.

Messrs. F. H. Moore and Samuel W. Moore, with whom
Messrs. W. E. Davis, E. T. Miller, M. G. Roberts, J. E.
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Bell, G. H. Muckley, H. H. Larimore, C. S. Burg, J. R.
Turney, and Robert Thompson were on the brief, for the
Southwestern Lines.

Mr. E. M. Reidy, with whom Solicitor General Thacher,
Assistant to the Attorney General O’Brian, Messrs.
Charles H. Weston, Special Assistant to the Attorney
General, and Dantel W. Knowlton were on the brief,
for the United States and the Interstate Commerce
Commission.

Mr. Frank H. Towner, with whom Messrs. Silas H.
Strawn, P. F. Gault, K. F. Burgess, Ralph M. Shaw, J.
Carter Fort, G. M. Swanstrom, A. H. Lossow, K. L.
Richmond, and L. H. Strasser were on the brief, for the
Western Trunk Carriers.

MR. Justice BuTLER delivered the opinion of the Court.

This is a suit brought in the District Court for the
Western District of Missouri by appellants, carriers in
southwestern territory, against the United States to annul
and set aside an order of the Interstate Commerce Com-
mission presecribing divisions of joint rates applicable to
certain freight traffic between points in that territory and
points in western trunk line territory or via western lines
to and from points in eastern territory. The Commission
and certain western trunk line carriers intervened. The
case was tried before a court of three judges. 28 U. S. C,,
§ 47. Tt sustained the order and dismissed the petition.
36 F. (2d) 789. The southwestern lines appealed. 28
U.8.C., § 345 (4). The court stayed the enforcement of
the prescribed divisions until determination here. The
United States and Interstate Commerce Commission
appealed from that order.

The Commission’s order complained of was made in pro-
ceedings, instituted October 8, 1923, by the Commission
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on its own motion. Its report defines western trunk line
territory to include ITowa, Minnesota, Wisconsin, the Up-
per Peninsula of Michigan, Illinois, North Dakota, South
Dakota, and that part of Missouri on and north of the
main line of the Missouri Pacific between Kansas City and
St. Louis; it defines the southwestern territory to include
Texas, Arkansas, Oklahoma, that part of Louisiana west
of the Mississippi river, and so much of Missouri as is
south of the above mentioned line of the Missouri Pacific.

Twelve western trunk lines and thirty-two southwestern
lines were parties to this investigation. The former, car-
riers in that territory having little or no mileage in the
southwest, demanded increases and were by the Commis-
sion called complainants; the latter, carriers in the south-
west having little or no mileage in the other territory,
merely sought to retain the existing divisions and were
called defendants. The Santa Fe and Rock Island, named
as defendants, have important lines in both territories.
The former regarded itself as a southwestern carrier; the
latter remained neutral. The investigation was as to the
reasonableness of divisions of joint rates on freight traffic
between points on lines of respondents in southwestern
territory and points on lines of respondents in western
trunk line territory moving through Kansas City or St.
Louis in Missouri, East St. Louis, Cairo, Gale or Thebes
in Illinois, and of divisions of the joint rates accruing
to respondents on traffic moving through such gateways
between such points in southwestern territory and points
in eastern territory that lie east of the Illinois-Indiana
state line.

The Commission made a report (148 I. C. C. 457) in
which among other things it found (p. 477):

Existing divisions were established for the most part
about 35 years ago and conform to no logical or consistent
basis. They are considerably more favorable to the west-
ern trunk lines in case of oil and lumber than in case of




BEAUMONT, S. L. & W.RY. ». U. S. 9

74 Opinion of the Court.

other traffic. Transportation conditions have changed
materially since most of the divisions were established and
the changes have benefited the southwestern lines more
than they have those in the other group. And the trend
is distinetly in favor of the former. In respect of density
of traffic, transportation conditions are more favorable in
western trunk line territory, but conditions vary in dif-
ferent parts of that territory and are considerably more
favorable in Illinois than in the other States included in
that region and are progressively less favorable from east
to west. The difference in transportation conditions is
reflected in the level of rates in the two territories. It
is not possible from the record to determine just what
the average difference is but it appears to be greater than
the difference in average transportation conditions. This
is particularly true of the class rates which are constructed
upon somewhat different theories in the two territories
and are in process of revision in the western trunk line
territory. The cost of operation per ton mile including
all expenses, charges and a fair return on investment
probably does not average as much as 20 per cent higher
in the southwestern territory than in the other group.
On the whole the financial condition of the western trunk
lines is not as good as that of the southwestern lines.

The report continues (p. 478):

“The divisions here in issue are dealt with of record
on a group basis. They are, in other words, the divisions
‘In the aggregate’ north and south of the gateways
named, and no question is raised with respect to the divi-
§i0ns of individual carriers. In our opinion the divisions
In issue are not just, reasonable, and equitable. Many
of them are unjust to complainants, and some of them are
unjust to defendants. To cure their defects, they must
be readjusted upon a consistent basis which will as nearly
as practicable reflect, in the light of all the facts of record,
the differing conditions in the two territories.”
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The Commission found that divisions for the future
should be made as follows: The joint rates applicable to
traffic moving to or from points in Illinois and Wisconsin
should be divided in the proportions that the first-class
rate on the southwestern scale for the length of haul
south of the gateway and 80 per cent. of such rate for the
length of haul north of the gateway, respectively, bear
to the total of such assumed rates. Similarly, the joint
rates on traffic to or from other points in western trunk
line territory should be divided by taking for the northern
haul 87 (instead of 80) per cent. of such assumed rate.
The western trunk lines’ share of joint rates applicable on
the traffic to or from points in the territory east of the
Illinois-Indiana line should be determined in like manner
on the basis of 80 per cent. of the assumed rate for the
northern haul and by deducting 10 cents from that por-
tion. Where differentials are used in the construction of
the joint rates, they should be deducted before prorating
~and added to the division accruing to the carriers in the
region where they apply. These rules or formulas were
made subject to some exceptions which need not be given.

The report states that the assumed rates are intended
to reflect general differences in transportation conditions.
The factor of 80 per cent. gives the southwestern carriers
an advantage of 25 per cent., and the use of 87 per cent.
makes a difference in their favor of about 15 per cent.
The Commission found that complexity in the bases to
be employed is not desirable, that the differentiation pro-
vided for would produce sufficiently accurate and reason-
able results and that divisions made in the manner speci-
fied will for the future be just, reasonable and equitable.

The southwestern lines presented a petition for rehear-
ing which was denied. But the Commission made an addi-
tional report, 156 I. C. C. 94, and modified its findings
as to joint rates applicable to traffic to and from points
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in Illinois and Wisconsin or in the eastern territory by
changing the factor attributable to the haul north of
the gateways other than Kansas City from 80 to 75 per
cent. of the assumed rate, and by increasing from 10 cents
to 15 cents the amount to be deducted from the western
lines’ proportion of joint rates applicable to and from
points in eastern territory.

On the same day that it announced its second report,
June 10, 1929, the Commission made the order. As to
the joint rates in question, it directs that the “ just,
reasonable and equitable divisions in the aggregate north
and south of said gateways” shall be made in accordance
with the findings and formulas above mentioned. Divi-
sions made on the bases prescribed, while decreasing the
western trunk lines’ shares on some shipments, will in-
crease them on many more, and it is estimated that the
order will operate to give those lines about $3,000,000 an-
nually, over and above what would be yielded to them
under existing divisions. This is much less than one per
cent. of the total freight operating revenues of the south-
western carriers.

The appellants contend that the Act requires the Com-
mission to determine the divisions of each carrier upon a
consideration of its own rights and needs, and does not
authorize the Commission to base its order upon group
conditions or upon average conditions in the group.

Section 15 (6) provides that whenever, after full hear-
ing, the Commission is of opinion that divisions of joint
rates are or will be unjust, unreasonable, inequitable or
unduly preferential or prejudicial as between parties
thereto, the Commission shall by order prescribe the just,
reasonable and equitable divisions thereof to be received
by the several carriers. “1In so prescribing and determin-
Ing the divisions of joint rates, fares and charges, the

Commission shall give due consideration, among other
22110°—31——¢
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things, to the efficiency with which the carriers concerned
are operated, the amount of revenue required to pay their
respective operating expenses, taxes, and a fair return on
their railway property held for and used in the service
of transportation, and the importance to the public of the
transportation services of such carriers; and also whether
any particular participating carrier is an originating, inter-
mediate, or delivering line, and any other fact or circum-
stance which would ordinarily, without regard to the
mileage haul, entitle one carrier to a greater or less pro-
portion than another carrier of the joint rate, fare or
charge.” 49 U.S. C,, § 15 (6).

The facts specified above and others necessarily or prop-
erly to be taken into account are to be considered having
regard to the duty of the Commission, § 15a (2), to estab-
lish and adjust rates so that the carriers as a whole in each
rate group or territory that the Commission may designate
will, under management and expenditures such as are
there specified, earn as nearly as may be a fair return upon
the aggregate value of their operating property.

The Commission by § 15 (6) is required to consider the
condition of each carrier and to determine whether the
division of each joint rate is unreasonable or otherwise
repugnant to the specified standards and what division
will for the future be just, reasonable and equitable.
United States v. Abilene & So. Ry. Co., 265 U. S. 274,
291. The Commission may not change an existing divi-
sion unless it finds that division unjust or unreasonable.
Brimstone R. R. Co. v. United States, 276 U. S. 104, 115.
Cf. Interstate Commerce Commission v. Louisville &
Nashuville R. R., 227 U. S. 88, 92. But it need not under
all circumstances take specific evidence as to each rate
of every carrier. When considering divisions of numer-
ous joint rates applicable to traffic passing through gate-
ways between different territories the Commission may
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make the required determinations and establish the bases
for divisions between groups of carriers in the respective
territories upon evidence which it reasonably may deem
typical and to have sufficient probative weight to justify
the necessary findings and the order in respect of each
rate. That is to say, such typical evidence may sufficiently
disclose the facts necessary to enable the Commission duly
to consider the divisions of each joint rate to be received
by every carrier. New England Divisions Case, 261 U. S.
184,191, 196, 199. Brimstone R. R. Co. v. United States,
supra, 116.

The evidence before the Commission is sufficient to dis-
close as to each carrier all the facts specified in § 15 (6)
and to furnish an adequate and reasonable basis for the
proper division of each of the joint rates applicable to the
traffic here involved. The mere fact that carriers and
divisions were dealt with on an average or group basis
does not indicate that the Commission did not properly
consider each carrier and rate or that it did not duly take
into account the facts specified in § 15 (6) or that it failed
to obey the statute in any respect.

Appellants assert that the order is based solely upon a
comparison of average conditions of widely dissimilar
carriers comprising each group and that its enforcement
will bring about divisions so unjust and arbitrary as to be
beyond the Commission’s power. They show by the rec-
ord that in each group there are carriers that earn little
or no return, others that earn substantial amounts and
some that make relatively high returns. They strongly
emphasize that the preseribed divisions will operate in
some instances to transfer substantial sums from very
Weak carriers in southwestern territory to prosperous ones
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