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would yield something less than 7% on the approved
valuation of the property devoted to public use.

Having again heard the cause upon pleadings and
affidavits the court held that the valuation placed upon
the property by the Railroad Commission was too low
and contrary to the evidence; also that the Commission’s
estimate of operating expenses was too low and contrary
to the evidence; and further that the Commission’s order
if enforced would cause confiscation. Accordingly, it en-
tered a final decree restraining the defendants from taking
any steps to enforce the order.

After examining the findings and conclusions and the
record upon which they are based, we can find no adequate
reason for disapproving the result reached by the court
below. Its decree will be affirmed.

The facts are peculiar; the applicable principles of law
have been stated in former opinions here. To enter upon
a detailed discussion of them at this time would serve no
useful purpose.

Affirmed.

O’GORMAN AND YOUNG, INCORPORATED, .
HARTFORD FIRE INSURANCE COMPANY.

SAME ». PHOENIX ASSURANCE COMPANY,
LIMITED.

APPEALS FROM THE COURT OF ERRORS AND APPEALS OF NEW
JERSEY.

Nos. 12 and 13. Argued April 30, 1930. Reargued October 30,
1930.—Decided January 5, 1931.

L. The business of insurance is so far affected with a public interest

that the State may regulate the rates, and likewise the relations of
those engaged in the business. P. 257.
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2. A New Jersey statute declaring that rates of insurance against
the hazards of fire shall be reasonable, and making it unlawful for
a fire insurance company to allow a commission to any person for
acting as its local agent respecting such insurance, in excess of that
allowed to any of its local agents on such risks in the State, upheld,
upon the record in the case, as within the power of the State to
regulate such rates. P. 257.

3. A state statute, dealing with a subject clearly within the police
power, can not be declared void upon the ground that the specific
method of regulation preseribed by it is unreasonable, in the absence
of any factual foundation in the record to overcome the presump-
tion of constitutionality. Id.

4. Tt does not appear upon the face of the statute here in question,
or from facts of which the Court must take judicial notice, that,
in New Jersey, evils do not exist in the business of fire insurance
for which the statutory provision is an appropriate remedy. P. 258.

105 N. J. L. 642, affirmed.

ArprALS from judgments affirming judgments against
the appellant in actions which it brought against the
Insurance Companies to recover moneys claimed to be
due to it for services as local agent. See also 105 N. J. L.
645.

Mr. Walter Gordon Merritt, with whom Mr. George
C. Austin was on the brief, for appellant.

The State has no power to regulate the amount of com-
pensation to be paid fire insurance agents. Tyson & Bro.
v. Banton, 273 U. S. 418, 434; Wolff Packing Co. v. In-
dustrial Court, 262 U. 8. 522, 534, s. ¢. 267 U. S. 552, 566;
Liggett Co. v. Baldridge, 278 U. S. 105, 111; Adkins v.
Children’s Hospital, 261 U. S. 525; Truax v. Corrigan, 257
U. 8. 3812, 338; Adair v. United States, 208 U. S. 161,
174-175; Coppage v. Kansas, 236 U. S. 1, 14; Meyer v.
Nebraska, 262 U. S. 390, 400; Ribnik v. McBride, 277
U. S. 350; German Alliance Ins. Co. v. Lewis, 233
U. 8. 389.

Price fixing or wage fixing cannot be sustained except
under extraordinary circumstances. The burden of prov-
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ing the facts to justify such a law rests upon those who
urge its validity.

The Legislature is without power to prohibit private
contracts as to the amount of compensation to be paid by
employers to their adult employees. Wilson v. New,
243 U. S. 332; Adkins v. Children’s Hospttal, supra; Wolff
Packing Co. v. Industrial Court, supra; Tyson & Bro. v.
Banton, supra; Ribnik v. McBride, supra; Tagg Bros. &
Moorhead v. United States, 280 U. S. 420; Plummer v.
Railroad, 31 F. (2d) 123, 124; Northwestern National Ins.
Co. v. Fishback, 130 Wash. 490; Niagara Fire Ins. Co. v.
Cornell, 110 Fed. 816, 821; O’Neil v. Providence Amuse-
ment Co., 42 R. 1. 479; Northwestern Bell Tel. Co. v.
Spillman, 6 F. (2d) 663.

The power to regulate rates to be charged the public
does not imply power to invade the field of private man-
agement. United Gas Co. v. Railroad Commission, 278
U. S. 300, 320; Banton v. Belt Line, 268 U. S. 413, 421;
Southwestern Tel. Co. v. Public Service Comm., 262 U. S.
276, 289; Wolff Packing Co. v. Industrial Court, supra;
Chicago, M. & St. P. R. Co. v. Wisconsin, 238 U. S. 491-
501; Interstate Commerce Comm. v. Chicago G. W. Ry.
Co.,209 U. S. 108; Lake Shore Ry. Co. v. Smith, 173 U. S.
634, 691; Great Northern Ry. v. Minnesota, 238 U. S. 340;
Havre de Grace & Perryville B. Co. v. Towers, 132 Md.
16; I'mporters and Exporters v. Rhoades, 239 N. Y. 420,
426.

The New Jersey statute is arbitrary and unnecessary,
because the declared purpose of promoting reasonable
insurance rates can be accomplished by the simple and
direct means of rate regulation, and is not in fact pro-
moted by regulating the compensation of insurance agents.

Liberty of contract cannot be arbitrarily and unneces-
sarily interfered with under the guise of protecting the
public. Jay Burns Baking Co. v. Bryan, 264 U. S. 504;
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Liggett Co. v. Baldridge, 278 U. S. 105; Fairmont Cream-
ery Co. v. Minnesota, 274 U. S. 1, 11; Meyer v. Nebraska,
262 U. S. 390, 399-400; Chicago, B. & Q. R. Co. v. Mc-
Gurre, 219 U. S. 549, 569; Seattle Trust Co. v. Roberge,
278 U. 8. 116, 121; McLean v. Arkansas, 211 U. S. 538;
Lawton v. Steele, 152 U. S. 133; Lochner v. New York,
198 U. 8. 45; Adair v. United States, 208 U. 8. 161.

Assuming legislative power to regulate the compensa-
tion of fire insurance agents, the regulation in this case
is an arbitrary and unconstitutional exercise of such
power.

And see Fairmont Creamery Co. v. Minnesota, 274
U. S. 1; Williams v. Standard Oil Co., 278 U. S. 235, 244.

The statute is void for indefiniteness. United States v.
Cohen Grocery Co., 255 U. S. 81, 89; Connally v. General
Construction Co., 269 U. S. 385, 390; Cline v. Frink Dairy
Co., 274 U. S. 445, 453.

Mr. Ralph E. Lum for appellees.

The State has power to regulate the amount of com-
missions to be paid fire insurance agents. German Al-
liance Ins. Co. v. Lewis, 233 U. S. 389, 413; LaTourette v.
McMaster, 248 U. 8. 465-467; McCarter v. Firemen’s Ins.
Co., 74 N. J. Eq. 372.

The statute is not an arbitrary exercise of the power.
German Alliance Ins. Co. v. Lewis, supra; Chicago, B. &
Q. R. Co. v. McGuire, 219 U. S. 549, 569.

It is clearly within the province of the Legislature to
determine the means to achieve the desired result.

Mr. Justice Branpers delivered the opinion of the
Court.

These cases, which are here on appeals from the highest
court of New Jersey, were argued together. They present
the question whether the following statutory provision,




O’GORMAN & YOUNG v. HARTF’D INS. CO. 255

251 Opinion of the Court.

effective March 29, 1928, is consistent with the due
process clause of the Fourteenth Amendment:

“In order that rates of insurance against the hazards
of fire shall be reasonable it shall be unlawful for any
such insurer licensed in this State to . . allow . . any
commission . . in excess of a reasonable amount, to
any person for acting as its agent in respect to any class
of such insurance, nor . . toallow . . any commis-
sion . . to any person for acting as its local agent in
respect to any class of such insurance, in excess of that

allowed to any one of its local agents on such risks
in this State.” (New Jersey Laws 1928 ¢. 128, p. 258.)

In each case, O’Gorman and Young, Inc., a domestic
corporation licensed as an insurance broker, sues a licensed
foreign fire insurance company to recover a balance al-
leged to be due for services performed as local agent at
Newark after the effective date of the statute. In the
Phoeniz Assurance Company case, the complaint is on
a contract terminable at will, made prior to the enactment
of the statute, by which the company agreed to pay to the
agent twenty-five per cent. of the premiums. In the
Hartford Fire Insurance Company case, the complaint
is on a contract, made after the enactment of the statute,
by which the defendant agreed to pay as compensation
“what such services were reasonably worth ”; and the
complaint alleges that the services were reasonably worth
twenty-five per cent. of the premiums. Each complaint
alleges that the defendant has paid the plaintiff only
twenty per cent. of the premiums. Each answer admits
the facts alleged in the complaint. As a defense, it sets
up the statute and the fact that the defendant had at
the date of its enactment, and ever since has had, several
persons acting as its local agents within the State to whom
the compensation allowed in respect to the same class of
business has been only twenty per cent. of the premiumns.




256 OCTOBER TERM, 1930.

Opinion of the Court. 282U. 8.

Each case was heard upon a motion to strike out the
answer and for judgment on the ground that the statute
is void under the due process clause of the Fourteenth
Amendment. In each case the trial court denied the mo-
tion and entered judgment against the plaintiff, the facts
alleged in the answer being admitted. In an opinion dis-
cussing the question presented, that court said:

“ Our statute provides that the rates for fire insurance
“ shall be reasonable.” Since the commissions paid to local
agents naturally enter into the cost of such insurance to
the public, and therefore influence the rates which must
be charged to the public for such insurance, it is within
the police power of the state to require that the commis-
sions must be reasonable, otherwise such large commis-
sions might be allowed as to impair the financial stability
of the insurance companies, and thus imperil their ability
to meet their financial obligations to their policy holders.

“Since twenty per cent. is the amount of commissions
paid to some of its local agents, the effect of this legisla-
tion is to determine that a commission in excess of that
is unreasonable. The presumption is in favor of the rea-
sonableness of the law until the contrary is made to
appear.

“Tn the facts or argument, there is nothing to overcome
that presumption. . . .” 105 N.J. L. 645.

1]t is the settled practice in New Jersey that where the subject
regulated is properly within the scope of the police power of the
State, a charge of diserimination or lack of reasonable relation be-
tween the object of the act and the means employed, must be sup-
ported by facts in the record sufficient to overcome the general
presumption of constitutionality. Hopper v. Stack, 69 N. J. L.
562; Meehan v. Board of Excise Commissioners, 75 N. J. L. 557, 562;
Commercial Trust Co. v. Hudson County Board, 86 N. J. L. 424,
affirmed, 87 N. J. L. 179; State v. Sutton, 83 N. J. L. 46, 49, affirmed,
87 N. J. L. 192, 193, affirmed, 244 U. 8. 258; Public Service Ry. Co.
v. Public Utility Commissioners, 89 N. J. L. 24, 27, 28, affirmed, 254
U. S. 394; compare Thorne v. Town of Kearny, 100 N. J. L. 228,
affirmed sub. nom. Thorne v. Casale, 101 N. J. L. 418.
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On that opinion the Court of Errors and Appeals
affirmed the judgments of the trial court. 105 N. J. L.
642. We think it was right in so doing.

The business of insurance is so far affected with a public
interest that the State may regulate the rates, German
Alliance Insurance Co. v. Lewis, 233 U. S. 389; and like-
wise the relations of those engaged in the business, La
Tourette v. McMaster, 248 U. S. 465; Stipcich v. Metro-
politan Life Insurance Co., 277 U. 8. 311, 320. Compare
McCarter v. Firemen’s Insurance Co., 74 N. J. Eq. 372,
382. The agent’s compensation, being a percentage of
the premium, bears a direct relation to the rate charged
the insured. The percentage commonly allowed is so large
that it is a vital element in the rate structure and may
seriously affect the adequacy of the rate. Excessive com-
missions may result in an unreasonably high rate level or
in impairment of the financial stability of the insurer.
It was stated at the bar that the commission on some
classes of insurance is as high as thirty-five per cent.
Moreover, lack of a uniform scale of commissions allowed
local agents for the same service may encourage unfair
discrimination among policy holders by facilitating the
forbidden practice of rebating. In the field of life insur-
ance, such evils led long ago to legislative limitation of
agents’ commissions.?

The statute here questioned deals with a subject clearly
within the scope of the police power. We are asked to
declare it void on the ground that the specific method of
regulation prescribed is unreasonable and hence deprives
the plaintiff of due process of law. As underlying ques-
tions of fact may condition the constitutionality of legis-
lation of this character, the presumption of constitutional-

*Laws of New York, 1906, c. 326, § 97, pp. 794-797; Insurance
Law of New York (Baldwin), 1930 Edition, § 97, pp. 96-101. See
Report of Joint (Armstrong) Insurance Investigating Committee,
Feb. 22, 1906, pp. 399-417; Laws of New Jersey, 1927, c. 167, pp.

324, 325; 1928, c. 128, p. 257.
22110°—31——17
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ity must prevail in the absence of some factual foundation
of record for overthrowing the statute.®* It does not ap-
pear upon the face of the statute, or from any facts of
which the court must take judicial notice, that in New
Jersey evils did not exist in the business of fire insurance
for which this statutory provision was an appropriate
remedy. The action of the legislature and of the highest
court of the State indicates that such evils did exist.* The
record is barren of any allegation of fact tending to show
unreasonableness.

Affirmed.

Separate opinton of MR. JusticE VAN DEVANTER, MR.
Justick McReyNorps, MR. JUSTICE SUTHERLAND and
Mg. JusTicE BUTLER.

We are of opinion that the judgments below should be
reversed.

The Appellees (defendants below) are separate fire
insurance companies. The facts are not in dispute; both

3 Close v. Glenwood Cemetery, 107 U. S. 466, 475; Powell V.
Pennsylvania, 127 U. S. 678, 685; Lindsley v. Natural Carbonic Gas
Co., 220 U. 8. 61, 79, 83; Chicago Dock Co. v. Fraley, 228 U. S. 680,
687; Rast v. Van Deman & Lewis Co., 240 U. S. 342, 357; Wampler
v. Lecompte, ante, p. 172. Compare Minnesota Rate Cases, 230 U. S.
352, 461; Henry Wolf Biklé, “ Judicial determination of facts affect-
ing the constitutional validity of legislative action.” 38 Harv. L.
Rev. 6.

¢ Compare Heath & Mulligan Mfg. Co. v. Worst, 207 U. 8. 338,
355; Welch v. Swasey, 214 U. S. 91, 108; Laurel Hil Cemetery V.
San Francisco, 216 U. 8. 358, 365; Adams v. Miwaukee, 228 U. S.
572, 583; Barrett v. Indiana, 229 U. 8. 26, 29; Patsone V. Pennsyl-
vania, 232 U. S. 138, 144; Price v. Illinois, 238 U. S. 446, 452; Bunt-
ing v. Oregon, 243 U, S. 426, 438; Dominion Hotel v. Arizona, 249
U. S. 265, 268. The alleged existence of such evils throughout the
United States led recently to an enquiry by the National Conven-
tion of Insurance Commissioners. See report of proceedings ab
annual meeting Sept. 9, 1930. The United States Daily, Supplement
Sept. 23, 1930.
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records present like circumstances and questions of law.
It will suffice here to point out the essentials disclosed in
No. 12.

O’Gorman and Young, a New Jersey corporation, under
proper license transacts business as an insurance broker.
For many years it has been the agent of appellee, a Con-
necticut corporation authorized to issue fire policies in
New Jersey. Prior to March 29, 1928, the agreement of
employment provided that for negotiating and selling such
policies the agent should receive 25% of presecribed pre-
miums. On that day the original contract was changed
and now it provides that the agent shall be paid “ what
such services were reasonably worth.”

Acting under this modified arrangement, O’Gorman and
Young negotiated and sold policies upon which the pre-
miums amounted to $2,454.61. As reasonable compen-
sation, demand was made for $613.68—25% of the
premiums. The Insurance Company paid $490.92, 20%,
and denied further liability.

Thereupon (October, 1928), asserting that its services
were reasonably worth 25% of the premiums, O’Gorman
and Young brought an action against the Insurance Com-
pany in the Circuit Court, Essex County, New Jersey, to
recover $122.76. The complaint sets out the foregoing
facts and asks for judgment; it says nothing concerning
any New Jersey statute. ,

The answer admits the allegations of the complaint
except “ defendant denies that it owes the plaintiff the
sum of $122.76 as in said complaint alleged for the rea-
sons hereinafter in this answer set forth.” They are set
out in the three paragraphs immediately below.

Chapter 128% Act of the New Jersey Legislature ap-
proved March 29, 1928, provides (Section 1)—“1In order

* CHAPTER 128.

A.n Act to amend an act entitled “A further supplement to an act
entitled ‘An act to provide for the regulation and incorporation of
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that rates for insurance against the hazards of fire shall
be reasonable it shall be unlawful for any such insurer
licensed in this State to directly or indirectly pay or allow,
or offer or agree to allow, any commission or other com-

insurance companies and to regulate the transaction of insurance
business in this State,” approved April third, one thousand nine hun-
dred and two,” which said supplement was approved March eight-
eenth, one thousand nine hundred and thirteen.

Br 1t ENACTED by the Senate and General Assembly of the State of
New Jersey:

1. Section one of the act of which this act is amendatory be and
the same is hereby amended so that the same shall read as follows:

1. No corporation, firm, association, individual or aggregation of
individuals, hereinafter called “insurer,” doing the business of insur-
ance within this State shall fix or make any rate or schedule of rates,
or charge, demand, collect or receive, directly or indirectly, or through
any special rate, tariff, drawback, rebate, concession, device or sub-
terfuge, a rate for insurance, which discriminates unfairly between
risks within this State of essentially the same hazard, nor shall any
insurer against the hazards of fire or legal liability of employers make
any such insurance within this State except in accordance with gen-
eral basis schedules, embodying basis rates, charges, credits, terms,
conditions, permits, standards and other data necessary to the compu-
tation of equitable rates and rules of practice for such insurance,
which general basis schedules, embodying basis rates, charges, credits,
terms, conditions, permits, standards and other data used for the
determination of rates shall be filed by such insurer or its agent or
expert duly authorized, with the Commissioner of Banking and In-
surance within three months after this act goes into effect, or with
the amendments to such general basis schedules which may be filed
with the Commissioner of Banking and Insurance from time to time
thereafter. Any one or more of such insurers singly or jointly may
employ for the making of such general basis schedules and rates and
the filing of the same the services of such experts as it, or they, may
deem advisable for such purpose. In order that rates for insurance
against the hazards of fire shall be reasonable it shall be unlawful
for any such insurer licensed in this State to directly or indirectly
pay or allow, or offer or agree to allow, any commission or other
compensation or anything of value, in excess of a reasonable amount,
to any person for acting as its agent in respect to any class of such
insurance, nor to directly or indirectly pay or allow, or offer or agree
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pensation or anything of value, in excess of a reasonable
amount, to any person for acting as its agent in respect to
any class of such insurance, nor to directly or indirectly
pay or allow, or offer or agree to allow, any commission or

to allow, any commission or other compensation or anything of value,
to any person for acting as its local agent in respect to any class of
such insurance, in excess of that offered, paid or allowed to any one
of its local agents on such risks in this State. On the written com-
plaint of any insurer or any agent licensed in this State, that there
has been any violation of the provisions of this act, or when the
commissioner deems it necessary without such complaint, the com-
missioner shall inquire whether or not there has been any violation
of the provisions of this act in the commissions paid or payable on
such risks in this State.

Every such insurer or agent shall, within ten days after written
demand therefor, furnish to any person, upon whose property or risk
a rate has been made by said insurer, or to his authorized repre-
sentative, full information as to such rate, and if such property or
risk be rated by schedule applying particularly to each risk, a copy
of such schedule, and shall provide such means as may be approved
by the Commissioner of Banking and Insurance whereby any person
or persons affected by such rate may be heard on an application for
a change in such rate. Whenever it is made to appear to the satis-
faction of the Commissioner of Banking and Insurance that any such
rate or general basis schedule or amendment thereof discriminates
unfairly between risks within this State of essentially the same hazard
or that any insurer has made any insurance within this State at any
rate not in accordance with the general basis schedule or amendment
thereof filed by it, he may, after a full hearing, either before himself
or before any salaried employee of the Department of Banking and
Insurance whose report he may adopt, order such discrimination
removed, or such rate corrected in accordance with such general
basis schedule or amendment thereof; and all such insurers affected
thereby shall forthwith eomply with such order; nor shall such in-
surers or any of them remove such discrimination by increasing the
tates on any risk or class of risks affected by such order unless it is
made to appear to the satisfaction of the Commissioner of Banking
and Insurance that such increase is justifiable.

This supplement shall not apply to any contract of life insurance,
hor to any contract of insurance upon or in connection with marine
Or transportation risks or hazards other than contracts for automo-
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other compensation or anything of value, to any person
for acting as its local agent in respect to any eclass of such
insurance, in excess of that offered, paid or allowed to any
one of its local agents on such risks in this State.”

Also (section 2)—‘“Any insurer, agent, expert, person
or corporation violating any of the provisions of this act
shall be subject to a penalty of five hundred dollars for
each and every violation to be sued for and recovered by
the Commissioner of Banking and Insurance, or by any
citizen of this State and paid to the State Treasurer. In
case any insurer is convicted of a violation of this act,
every local agent of the insurer in this State shall be

bile insurance, nor to contracts of insurance upon property or risks
located without this State, nor to contracts of title insurance or
mortgage guaranty.

2. Section two of the act of which this act is amendatory be and
the same is hereby amended so that the same shall read as follows:

2. Any insurer, agent, expert, person or corporation violating any
of the provisions of this act shall be subject to a penalty of five
hundred dollars for each and every violation to be sued for and
recovered by the Commissioner of Banking and Insurance, or by
any citizen of this State and paid to the State Treasurer. In case
any insurer is convicted of a violation of this aet, every local agent
of the insurer in this State shall be entitled to the same commission
or compensation, or other thing of value, for business done for the
insurer during the calendar year in which the diserimination took
place, on risks in this State, and any local agent may recover from
the insurer in any court of competent jurisdiction, the amount of
such excess commission or compensation, or other thing of value,
if any, to which he may become entitled under the provisions of
this aet.

If any section, provisions or part of this act be questioned in any
court of competent jurisdiction, and declared to be unconstitutional,
the said section, clause or part shall be exscinded and the remainder
of the act shall continue in full force and effect.

3. This act shall take effect immediately.

Passed March 29, 1928.
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entitled to the same commission or compensation, or other
thing of value, for business done for the insurer during
the calendar year in which the diserimination took place,
on risks in this State, and any local agent may recover
from the insurer in any court of competent jurisdiction,
the amount of such excess commission or compensation,
or other thing of value, if any, to which he may become
entitled under the provisions of this Act.”

“On and subsequently to March 29, 1928, this defend-
ant had and now has several persons acting as its local
agents duly authorized to represent it in writing fire in-
surance in the State of New Jersey; that the commission
allowed by this defendant to its said several agents so
acting as aforesaid in respect to the class of insurance
mentioned in the said complaint was, on said last men-
tioned day and from thence hitherto and now is, twenty
per centum on each premium charged; that pursuant to
the terms of the said statute it became and was unlawful
on and after March 29, 1928, to pay to the plaintiff herein
the commission of twenty-five per centum of the premium
charged, theretofore paid by this defendant to the said
plaintiff.”

Admitting that since March 29, 1928, a commission of
20% had been regularly allowed by the Insurance Com-
pany to certain agents in New Jersey and asserting the
invalidity of the Act of that date because of conflict with
the Fourteenth Amendment, complainant moved to strike
out the answer as insufficient. This motion was denied
and final judgment went for the defendant upon the
pleadings and admission.

The Circuit Court (Judge Dungan) said—

“The other question is whether or not the act deprives
the plaintiff of its property without due process of law,
and therefore is a violation of the 14th Amendment to
the Federal Constitution.
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“ Federal and State laws are in favor of the regulation
of the business affairs of persons and corporations which
affect the public interest, and there are federal and state
decisions in almost every state in this country upholding
the constitutionality of such laws, provided they are rea-
sonable. Of course the mere statement in the law itself
as to the reasonableness of its provisions does not make
them so, but that is a question to be decided sometimes by
the Court and sometimes by a jury. Whether or not the
business of a fire insurance company is affected with a
public interest is not an open question in this state. In
McCarter, Attorney General v. Firemen’s Ins. Co., 74 N.
J. Eq. 372 (at p. 383), our Court of Errors and Appeals
said, ‘The business of the defendants [insurance com-
panies] is in point of fact one that directly affects the
interests of the public, and such public interest has been
recognized as a subsisting one by the Legislature of this
State, and that in point of law, the business of the
defendants is affected with a public interest.’

“If the regulations presecribed are reasonable, they are
valid. Our statute provides that the rates for fire insur-
ance ‘shall be reasonable.” Since the commissions paid
to local agents naturally enter into the cost of such insur-
ance to the public, and therefore influence the rates which
must be charged to the public for such insurance, it is
within the police power of the State to require that the
commissions must be reasonable, otherwise such large
commissions might be allowed as to impair the financial
stability of the insurance companies, and thus imperil
their ability to meet their financial obligations to their
policy holders,

“Since twenty per cent. is the amount of commissions
paid to some of its local agents, the effect of this legisla-
tion is to determine that a commission in excess of that is
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unreasonable. The presumption is in favor of the rea-
sonableness of the law until the contrary is made to
appear.

“In the facts or arguments, there is nothing to over-
come that presumption, and therefore the answers should
not be stricken out as an unlawful deprivation of the
plaintiff of his property without due process of law.”

The Court of Errors and Appeals affirmed the ques-
tioned judgment “ for the reasons expressed in the opinion
by Judge Dungan in the Circuit Court.”

The matter for our consideration comes to this: A for-
eign insurance Company, licensed to operate in New Jer-
sey, employed an agent and agreed to pay reasonable
compensation. The agent demanded 25% of the pre-
miums collected. The Company paid 20% of these and
successfully resisted the claim for more upon the sole
ground that “since twenty per cent. is the amount of
commissions paid to some of its local agents, the effect of
this legislation [Act March 29, 1928] is to determine that
a commission in excess of that is unreasonable.” Ab-
stractly stated, the principal paid “A” commissions at
the rate of 209 ; therefore, it has been held, solely because
of the Act nothing above 20% can be recovered by “ B,”
who claims under a contract fair on its face and not ex-
pressly inhibited, which definitely provides for reasonable
compensation. :

It cannot rightly be said that the burden of establish-
ing any underlying disputable fact rests upon the appel-
lant before it can successfully challenge the validity of the
questioned enactment. This is not a proceeding to enjoin
enforcement of a statute because of alleged diserimination
or other circumstance, the existence of which requires con-
sideration of facts not known to the court. Opinions in
cases of that character are not in point. The court below
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ruled, in effect, that without regard to any evidence which
might be presented, the complainant, although relying
upon a contract fair upon its face, could recover nothing
above the rate allowed to another agent—that the statute
restricted the right to contract for services for reasonable
compensation. And we must determine whether, thus
construed, and in the absence of any emergency, the stat-
ute necessarily conflicts with the Fourteenth Amendment.
Is such legislation permissible in the ordinary ecircum-
stances of which the court must take judicial notice?

Under German Alliance Ins. Co. v. Lewss, 233 U. S. 389,
the appellant does not deny that because of the public
interest involved reasonable rates for issuing fire insur-
ance policies may be fixed by statute. But that decision
“marks the extreme limit to which this court has thus
far gone in sustaining price-fixing legislation.” Tyson &
Bro. v. Banton, 273 U. S. 418, 434.

The German Alliance Company questioned the validity
of an order by the Superintendent of Insurance of Kansas
which undertook to reduce its duly announced basic sched-
ule of rates. The definite point for decision was thus
stated: “ Whether a contract of fire insurance is private
and as such has constitutional immunity from regulation.
Or, to state it differently and to express an antithetical
proposition, is the business of insurance so far affected
with a public interest as to justify legislative regulation
of its rates? And we mean a broad and definite public
interest.” An affirmative answer followed.

The decision is authoritative as to the point so ruled,
but not otherwise. Nothing there determined would per-
mit regulation of all the undertakings of an insurance
company. Here we are not dealing directly with a con-
tract to insure. And certainly it does not follow that be-
cause the State has power to regulate the rate for insur-
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ance she may control every agreement having any possible
relation thereto.

The public has no direct, immediate interest in the
agency contract here set up. Its concern is with rates.
Like any other expense item, brokers’ commissions may
ultimately affect the rate charged for policies; but this
is true of the wages of office boys, printers, bookkeepers,
actuaries, officers; the price paid for pens, ink, or other
supplies—indeed = whatever expense may be incurred.
Broadly speaking, the funds of an insurance company
come from premiums collected; and necessarily all dis-
bursements are made therefrom and, therefore, in some
sense may be said to affect the necessary rate of charge.

The State may not permit a foreign Insurance Com-
pany to do business within her limits upon condition that
it shall submit to deprivation of rights guaranteed by the
Constitution. Western Union Tel. Co. v. Kansas, 216
U. 8. 1; Hanover Ins. Co.v. Harding, 272 U. S. 494, 508.

This Court has steadfastly upheld the general right to
enter into private contract and has definitely disapproved
attempts to fix prices by legislative fiat. “ Freedom of
contract is, nevertheless, the general rule and restraint
the exception; and the exercise of legislative authority
to abridge it can be justified only by the existence of ex-
ceptional circumstances.” ‘That the right to contract
about one’s affairs is a part of the liberty of the individual
protected by this clause, [of the Fourteenth Amendment]
is settled by the decisions of this court and is no longer
open to question.” Adkins v. Children’s Hospital, 261
U. 8. 525, 545, 546. Adair v. United States, 208 U. S. 161,
174, 175; Coppage v. Kansas, 236 U. S. 1, 14; Wailson v.
New, 243 U. 8. 332; Adams v. Tanner, 244 U. S. 590;
Truaz v. Corrigan, 257 U. S. 312, 338; Meyer v. Nebraska,
262 U. S. 390; Wolff Co. v. Industrial Court, 262 U. S.
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522; Tyson & Bro. v. Banton, supra; Ribnik v. McBride,
277 U. S. 350; Liggett Co. v. Baldridge, 278 U. S. 105, 111.

Also it must be accepted as settled that the right to
regulate a business does not necessarily imply power to
fix the scale for services therein, or to trespass on the
duties of private management. Adams v. Tanner, supra;
Truax v. Corrigan, supra; Tyson & Bro.v. Banton, supra;
Southwestern Bell Tel. Co. v. Public Service Commussion,
262 U. 8. 276, 289; Wolff Co. v. Industrial Court, supra.

Even if it be admitted that the power of the legislature
to establish reasonable rates for insurance necessarily pre-
supposes existence of the right to command or inhibit
what is essential to the accomplishment of that end, cer-
tainly this implied right extends to nothing which does
not clearly appear to be necessary for such purpose.

The statute under review does not prescribe a schedule
of rates or point out the basis for determination of reason-
able rates; it leaves with each company the primary right
and duty of deciding upon rates to be demanded. But
it inhibits payment to any agent, irrespective of the worth
of his services and without regard to any contract with
him, of anything in excess of what may be actually paid
to another agent. As construed, it declares that the
smallest compensation voluntarily paid to any agent shall
thereby become reasonable for every other agent. And it
permits an agent who has been paid according to his agree-
ment to recover more if he can show that some other
agent has received greater compensation.

The objections to the statute, no extraordinary condi-
tions having been disclosed by the defendant, should be
obvious. It goes far beyond the mere regulation of the
business of insurance and interferes directly with the
right of insurers to control the conduct of their internal
affairs; it restricts the right of both company and agent
to make reasonable private agreements in respect of com-
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pensation for ordinary services; and the restrictions have
no immediate or necessary relation to the maintenance of
insurance rates fair to the public.

The difference between regulation and management is
pointed out in the cases cited above. Congress has power,
for example, to regulate interstate commerce; but gener-
ally, at least, it may not say what shall be paid to em-
ployees or interfere with the freedom of the parties to
contract in respect of wages. This was distinetly pointed
out in Wilson v. New, 243 U. 8. 332, 347—“1It is also
equally true that as the right to fix by agreement between
the carrier and its employees a standard of wages to con-
trol their relations is primarily private, the establishment
and giving effect to such agreed on standard is not subject
to be controlled or prevented by public authority.”

In order to justify the denial of the right to make pri-
vate contracts, some special circumstances sufficient to
indicate the necessity therefor must be shown by the party
relying upon the denial. Here the right freely to agree
upon reasonable compensation has been abridged; and
no special circumstances demanding such aection have
been disclosed. Under the construction placed upon the
statute, no agent can make an enforcible agreement with
an insurance company definitely fixing his compensation.
Always the company can defeat his claim for the agreed
amount, reasonable in fact, by paying less to another
agent.

The inability of the company to make enforcible agree-
ments with necessary agents has no appreciable relation to
fair rates. One agent’s efforts often produce much more
valuable results than those of another. Such interference
with the freedom of the parties hinders the proper con-
duct of the business and may ultimately cause increased
rates. The statute prescribes no definite rate of com-
pensation; under it no two companies are required to pay
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at the same rate for like services in the same locality ; and
competition for business is necessarily abridged. And in
order to operate at all at some points, the insurer may
find it necessary to pay agents much more than prudent
management would require, and beyond the real value of
their services at such places.

Although agents are usually paid a specified percentage
of premiums collected, the statute is not limited to that
situation. Certainly we cannot say that exercise by the
companies of the ordinary right freely to contract touch-
ing compensation for services will tend materially to in-
terfere with reasonable rates for insurance. Rates con-
stitute the matter of public concern, not the compensation
of employees or representatives, which is, after all, only
an item of expense. And, so far as we can see, this legis-
lation will afford no protection to those who wish to
insure.

The statute before us goes far beyond the usual pro-
visions of state laws concerning the insurance business.
We are advised that a similar one was enacted by the
State of Mississippi in 1924 and by the State of Louisiana
in 1926. Diligent counsel have disclosed no others. The
restrictions are novel and lack the sanction of general
assent and practical experience.

In our view the statute is arbitrary, unreasonable and
beyond the power of the legislature.

STANGE v». UNITED STATES.
CERTIORARI TO THE COURT OF CLAIMS.
No. 23. Argued December 2, 3, 1930.—Decided January 5, 1931.

Section 250 (d) of the Revenue Act of 1921, referring to income and
excess profits taxes under earlier Acts, provides that the amount
due under any return made under such Acts shall be determined
and assessed within five years after the return was filed, unless the
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