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estates of decedents, we think it at least doubtful whether 
the trusts or interests in a trust intended to be reached 
by the phrase in § 402 (c) ‘to take effect in possession or 
enjoyment at or after his death,’ include any others than 
those passing from the possession, enjoyment or control 
of the donor at his death and so taxable as transfers at 
death under § 401. That doubt must be resolved in favor 
of the taxpayer. ...”

The judgment of the Circuit Court of Appeals is erro-
neous and must be reversed. The cause will be remanded 
to the District Court for further proceedings in con-
formity with this opinion.

Reversed.
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1. The five-year period of limitations prescribed by the Revenue Act 
of 1924, § 277 (a) (2), limiting the time within which after the 
filing of a return taxes under the Revenue Act of 1918 might be 
determined and assessed, does not begin to run from the time of the 
filing of a “ tentative return,” nor from the time of the filing of a 
return not verified by the proper corporate officers as required by 
§ 239 of the Act of 1918. P. 247.

2. A statute of limitations runs against the Government only when 
it assents and upon the conditions prescribed. P. 249.

3. The requirement of § 239 of the Revenue Act of 1918 that returns 
of corporations shall be sworn to as specified, is not subject to 
waiver. Id.

33 F. (2d) 245, reversed.

Certiora ri , 280 U. S. 544, to review a decree of the 
Circuit Court of Appeals which reversed a decision of the 
Board of Tax Appeals, 7 B. T. A. 591, sustaining an as-
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sessment of deficiency in income and profits taxes of 
respondent.

Assistant Attorney General Youngquist, with whom 
Messrs. Claude R. Branch, Sewall Key, and Barham R. 
Gary, Special Assistants to the Attorney General, were 
on the brief, for petitioner.

Mr. Henry M. Ward, with whom Air. Herbert W. Nauts 
was on the brief, for respondent.

Mr . Just ice  Mc Reynolds  delivered the opinion of the 
Court.

Using therefor what is known as 11 Form 1031T,” on 
March 14, 1919, respondent, Pilliod Lumber Company, 
executed and filed with the Collector of Internal Reve-
nue a tentative return and estimate of corporate income 
and profits taxes for 1918, signed and sworn to by its 
president and treasurer. At the same time it remitted 
$1,000, one-fourth of the estimated taxes, and requested 
an extension of forty-five days within which to present a 
final report as required by law.

May 31, 1919, it lodged with the Collector another 
return for 1918, made out upon Form 1120, which con-
tained various statements in respect of gross income, de-
ductions, credits, etc., but was not signed or sworn to 
by anyone.

In answer to a request from the Commissioner of In-
ternal Revenue, respondent’s president and treasurer 
swore to and filed,with him, September 17, 1923, the 
following affidavit concerning the return of May 31—

“We, the undersigned, hereby affirm that our names 
should have appeared on our income tax return for 1918, 
and which to the best of our knowledge and belief is cor-
rect. We are unable to furnish duplicate signed report, 
being unable to locate copy, believing same to have been 
destroyed with other records.”



LUCAS v. PILLIOD LUMBER CO. 247

245 Opinion of the Court.

Two years later—October 23, 1925,—the Commissioner 
notified the Company of a deficiency assessment amount-
ing to $963.34. Affirming that any claim for such tax 
had been extinguished by the five-year statute of limita-
tions it appealed to the Board of Tax Appeals. They 
held that neither the tentative return of March, 1919, 
nor the later unsworn one, was adequate to set the stat-
ute of limitations in motion and affirmed the Commis-
sioner’s ruling. The Circuit Court of Appeals concluded 
that the unsworn return was adequate and upon that 
ground reversed the action of the Board without ex-
pressing any opinion concerning the effect of the tenta-
tive return.

The Revenue Act of 1918, c. 18, 40 Stat. 1057, 1081, 
1083, provides—

11 Sec. 239. That every corporation subject to taxation 
under this title and every personal service corporation 
shall make a return, stating specifically the items of its 
gross income and the deductions and credits allowed by 
this title. The return shall be sworn to by the president, 
vice president, or other principal officer and by the treas-
urer or assistant treasurer. . . .

“ Sec. 250. (d) Except in the case of false or fraudulent 
returns with intent to evade the tax, the amount of tax 
due under any return shall be determined and assessed 
by the Commissioner within five years after the return 
was due or was made, and no suit or proceeding for the 
collection of any tax shall be begun after the expiration 
of five years after the date when the return was due or 
was made. . In the case of such false or fraudulent re-
turns, the amount of tax due may be determined at any 
time after the return is filed, and the tax may be collected 
at any time after it becomes due.”

The Revenue Act of 1924, c. 234, 43 Stat. 253, 287, 
299, 301, by Sec. 239 (a), requires corporations to make 
returns like those prescribed by the Act of 1918. Sec-
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tion 277 (a) directs that except as provided in section 
278, which relates to false or fraudulent returns, and 
certain subdivisions of sections 274 and 279, not presently 
important, taxes for 1921, and afterwards, shall be as-
sessed within four years after return filed; also that taxes 
for 1918, etc., shall be assessed within five years after 
return filed. Section 280 declares—If hereafter the Com-
missioner determines that any assessment should be made 
in respect of any income, war-profits, or excess-profits tax 
imposed by the Revenue Acts of 1916, 1917, 1918, or 
1921, the amount which should be assessed (whether as 
deficiency or as interest, penalty, or other addition to 
the tax) shall be computed as if this Act had not been 
enacted, but the amount so computed shall be assessed, 
collected, and paid in the same manner and subject to 
the same provisions and limitations (including the pro-
visions in case of delinquency in payment after notice 
and demand) as in the case of the taxes imposed by this 
title, except as otherwise provided in section 277.

Respondent maintains that the five-year statute of 
limitations began to run against the claim for 1918 taxes 
when the tentative return of March 14, 1919, was filed 
with the Collector, or when he received the unverified 
return, May 31, 1919, and therefore the deficiency assess-
ment of October 23, 1925, was out of time.

The argument based upon the supposed effect of the 
first or tentative return is the same as that considered 
and rejected in Florsheim Bros., etc. v. United States, and 
White, Collector, v. Hood Rubber Co., 280 U. S. 453.

That the so-called return of May 31, 1919, unsupported 
by oath, did not then meet the definite requirements of 
Section 239 is manifest. But respondent says the defect 
was cured or became immaterial since the tax officers ac-
cepted and held the return for several years, and in 1923 
requested and obtained an adequate verification by the 
proper corporate officers.
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Under the established general rule a statute of limita-
tion runs against the United States only when they assent 
and upon the conditions prescribed. Here assent that 
the statute might begin to run. was conditioned upon the 
presentation of a return duly sworn to. No officer had 
power to substitute something else for the thing specified. 
The return so long as it remained unverified by oath of 
proper corporate officers did not meet the plain require-
ments. The necessity for meticulous compliance by the 
taxpayer with all named conditions in order to secure the 
benefit of the limitation was distinctly pointed out in 
Florsheim Bros., etc. v. United States, supra.

The Board of Tax Appeals reached the proper result. 
The judgment of the court below must be reversed.

Reversed.

ALEXANDER SPRUNT & SON, INC., et  al . v . 
UNITED STATES.

APPEAL FROM THE DISTRICT COURT OF THE UNITED STATES 
FOR THE SOUTHERN DISTRICT OF TEXAS.

No. 19. Argued October 31, November 1, 1929.—Decided April 14, 
1930.

1. Where an order of the Interstate Commerce Commission finding a 
rate differential unduly prejudicial and preferential as to certain 
shippers and prescribing a readjustment, has been acquiesced in 
by the carriers affected, a shipper who is thereby deprived of an 
economic advantage over competitors incident to the exercise of 
the supposed right of the carriers to maintain the old differential 
but none of whose own rights is violated by its elimination, has 
no standing to maintain an independent suit to set the order aside 
upon the ground that there was no basis for the finding. P. 254.

2. An order of that character was attacked under the Act of June 18, 
1910, as amended by the Urgent Deficiencies Act of October 22, 
1913, in a suit brought by some of the carriers, and in another 
brought by shippers who enjoyed the alleged preference, the suits 
being consolidated and heard as one case. Upon dismissal of the 
bills, the plaintiff carriers took no appeal and joined the other
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