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CHARLES EVANS HUGHES, CHIEF JUSTICE.!
OLIVER WENDELL HOLMES, AssOCIATE JUSTICE.
WILLIS VAN DEVANTER, AssOCIATE JUSTICE.
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1 Mr. Chief Justice Taft, because of illness, did not sit after Decem-
ber 9, 1929, and resigned on February 3, 1930.

On February 3, 1930, President Hoover nominated Charles Evans
Hughes, of New York, to be Chief Justice. The nomination was con-
firmed by the Senate on February 13. Mr. Hughes was commissioned
February 13 and on the 24th of that month he took the oath in open
court, and began his service as Chief Justice.
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SUPREME COURT OF THE UNITED STATES
ORDER OF ALLOTMENT OF JUSTICES

It is ordered, That the following allotments be made of
the Chief Justice and Associate Justices of this Court
among the circuits, agreeably to the acts of Congress in
such case made and provided, and that such allotment be
entered of record, viz:

For the First Circuit, OrLiver WENDELL HoLMES, Asso-
ciate Justice.

For the Second Circuit, HArLAN FiskE SToNE, Associate
Justice.

For the Third Circuit, Louts DEMBITZ BRANDEIS, Asso-
ciate Justice.

For the Fourth Circuit, WirLiam H. Tarr, Chief
Justice.

For the Fifth Circuit, Epwarp T. SANForD, Associate
Justice.

For the Sixth Circuit, JAmEs C. McREYNOLDS, Associate
Justice.

For the Seventh Circuit, WiLLis VAN DEVANTER, Asso-
ciate Justice.

For the Eighth Circuit, PiErRcE BuTLER, Associate
Justice.

For the Ninth Circuit, GEORGE SUTHERLAND, Associate
Justice.

For the Tenth Circuit, WirLLis VAN DEVANTER, Asso-
ciate Justice.

April 10, 1929.

For next preceding allotment, see 278 U. S., p. IV.
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RESIGNATION OF MR. CHIEF JUSTICE TAFT.
ORDER OF FEBRUARY 24, 1930

It is ordered by the court that the accompanying cor-
respondence between members of the court and Mr. Chief
Justice Taft upon his retirement as Chief Justice of the
United States be this day spread upon the minutes and
that it also be printed in the reports of the court.

SuPREME COURT OF THE UNITED STATES,
Washington, D. C., February 10, 1930.

Dear Cuier JusticE: We call you Chief Justice still.
for we can not quickly give up the title by which we have
known you for all these later years and which you have
made so dear to us. We can not let you leave us without
trying to tell you how dear you have made it. You came
to us from achievements in other fields, and with the pres-
tige of the illustrious place that you lately had held, and
you showed in a new form your voluminous capacity for
work and for getting work done, your humor that
smoothed the rough places, your golden heart that has
brought you love from every side, and, most of all, from
your brethren whose tasks you have made happy and
light. We grieve at your illness, but your spirit has given
life an impulse that will abide whether you are with us
or are away.

Affectionately yours,

(Signed) Oriver WeENDELL HoLMES.

Wirris VAN DEVANTER.
J. C. McREeyNoOLDS.
Louis D. BRANDEIS.
GEO. SUTHERLAND.
PiercE BUTLER.
Epwarp T. SANFORD.
HarraN F. STONE.

Hon. WirLLiam H. TaAFT.




vi RESIGNATION OF MR. CHIEF JUSTICE TAFT.

ME.
Mr.
Mk.
Mk.
MER.
M-.
Mk.
. JUSTICE STONE.

UnN1TED STATES SUPREME COURT,
Washington, D. C., February 12, 1930.

My Dear BreTHREN: I can not adequately say how
deeply I am touched by your affectionate letter. I re-
gretted for many reasons the necessity of tendering my
i resignation, but none so strong as the ending of those
' pleasant associations with each and all of you, which dur-
! ing the past nine years have been so dear to me. Only
! the advice of my doctors and my own conviction that I
| would be unable to continue adequately the great work
| of the court forced me to leave you. That work, in your
hands, will go on as well without me, but I am grateful,
nevertheless, for your words of appreciation.

Sincerely yours,
(Signed) Wwm. H. Tart.

Jusrtice HoLMmEs, Acting Chief Justice.
JusTicE VAN DEVANTER.

Justice McREYNOLDS,

JusTicE BRANDEIS.

JUSTICE SUTHERLAND.

JusTicE BUTLER.

JUSTICE SANFORD.
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SUPREME COURT OF THE UNITED STATES

OCTOBER TERM, 1929.

GONZALEZ v. ROMAN CATHOLIC ARCHBISHOP
OF MANILA.

CERTIORARI TO THE SUPREME COURT OF THE PH!LIPPINE
ISLANDS.

No. 6. Argued April 8, 9, 1929.—Decided October 14, 1929.

1. A judgment of the Supreme Court of the Philippine Islands in a
case in which the amount in controversy exceeds $25,000, is review-
able by this Court on certiorart. P. 11.

2. The Roman Catholic Archbishop of Manila is a juristic person
amenable to the jurisdiction of the Philippine courts for the en-
forcement of any legal right; and a right claimed under a will to be
appointed to, and receive the income from, a chaplaincy founded
by the will is a subject-matter within the jurisdiction of those
courts. P. 15.

3. The facts that the chaplaincy is a collative one and that its prop-
erty was transferred to the spiritual properties of the Archbishopric,
subject to ecclesiastical jurisdiction and control, affect the terms of
the trust but do not deprive civil courts of jurisdiction to adjudicate
legal rights arising therefrom. P. 16.

4. In the absence of fraud, collusion, or arbitrariness, the decisions
of the proper church tribunals on matters purely ecclesiastical,
although affecting civil rights, are accepted in litigation before the
secular courts as conclusive, because the parties in interest made

them so by contract or otherwise. P. 16.
1
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5. Pursuant to the will of its foundress, a perpetual collative chap-
lainecy was established in 1820. Such a chaplaincy is subject to
ecclesiastical control, and intervention by the proper spiritual au-
thority to appoint and ordain the chaplain is essential. The eccle- r
stastical law also prescribes the qualifications of the chaplain. Held,
in accordance with the implied intention of the parties, that the
Canon Law in force at the time of the presentation of an applicant
for appointment, rather than that in force in 1820, governs his fit-
ness, and he cannot complain of an amendment adopted at a time
when he was ineligible under either law and was enjoying no right
of which the amendment deprived him. P. 17.

6. The intention of the foundress of a collative chaplainey, so far as
expressed, was that the income should be applied to the celebration
of masses and to the living of the chaplain, who should preferably
be the nearest male relative in the line of descent from herself, or
her grandson, the first incumbent. Four others of her descendants
successively held the chaplainey, the last of whom renounced it
and was still living. During the resulting vacancy, the masses
were duly celebrated and the Archbishop applied the surplus income
currently to pious educational uses, supporting this by a custom
of the archdiocese and provisions of Canon Law. Held, without
deciding whether such disposition of the surplus was proper or
what should be its disposition in the future, that a son of the last
incumbent, who was properly refused appointment as chaplain
because he had not the qualifications preseribed by the Canon
Law, was not entitled, as the nearest relative, to the accrued
surplus. P. 18.

7. Suit was brought by an individual to enforce his claimed right as
sole beneficiary under a will to the appointment to, and accrued
surplus income from, a collative chaplaincy. Held, that, on ap-
peal, the action cannot be treated as a suit by him as representative
of the heirs of the testatrix as a class to recover the surplus income
during a vacancy. P. 19.

Affirmed. q

CEeRTIORARI, 278 U. S. 588, to review a judgment of the
Supreme Court of the Philippine Islands, which reversed
a judgment recovered by Gonzalez directing the Arch-
bishop of Manila to appoint him to a chaplainey and to
pay to him the income thereof accrued during its vacancy.




GONZALEZ v. ARCHBISHOP.

Argument for Petitioner.

Mr. Howard Thayer Kingsbury, with whom Messrs.
Frederic R. Coudert and Allison D. Gtbbs were on the
brief, for petitioner.,

The decision below defeats the testamentary intentions
of the foundress.

The registration should have been in the name of the
“Capellania” itself as a juristic person. See Capellania
de Tombobong v. Antonio, 8 Phil. Rep. 683; Capellania
de Tombobong v. Cruz, 9 id. 145.

At no stage of the cause has the lawful character of
the Foundation, under the applicable local law, been
questioned. It was assumed, as obviously not subject to
controversy, in Gonzalez V. Harty, 32 Phil. Rep. 328. See
Manila v. Archbishop, 36 id. 145.

The same practice was there followed on this subject
in the Philippines as prevails under English Ecclesiasti-
cal Law, namely, that the income of a benefice during a
vacancy goes to the next incumbent. See Burn, Ecclesi-
astical Law, Vol. 4, p. 1, et seq.

The Canon (§ 1481) providing for a different disposi-
tion of the income of a vacant benefice appears to be an
innovation of 1918, and it would, moreover, be inappro-
priate to apply it to a “Capellania colativa familiar,”
limited to a particular family, such as this.

The inviolability of lawful testamentary intentions has
been repeatedly declared and sustained by this Court.
Gray v. Noholoa, 214 U. 8. 108; Kenaday v. Sinnott, 179
U. S. 606. Spanish law recognized the same rule as
applicable to the testamentary foundation of a Chap-
laincy.

The decision below permits the Canon of 1918 to be
applied retroactively to defeat and divest property rights
and allows the ecclesiastical authorities to be both legis-
lators and judges in their own cause.
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The Chaplainey here involved is a Capellania colativa
familiar, being “instituted with the intervention of the
ecclesiastical authority ” and calling “for relatives of the
founder or of the persons whom he designed as trunk, to
enjoy the Chaplainey.”

Such chaplaincies appear to have been a frequent form
of pious foundation, both in the Islands and in Spain,
where, however, they were disamortized by a series of
legislative acts, beginning in or about 1820 and continu-
ing until 1867. See Alcubilla, Diccionario, Vol. 2, p. 118,
et seq. In the Philippines they have been undisturbed by
legislation, and are recognized as having juristic entity.
Their purpose appears to have been to provide a source
of support for a succession of members of the founder’s
family and at the same time to secure the saying of masses
for the benefit of the family. The ecclesiastical character
of the incumbent from time to time appears to have been
a minor consideration.

The plenary power of ecclesiastical authority is limited
to matters ecclesiastical and spiritual. When property
rights are affected, the law of the land must prevail.
Free Church v. Overtoun, [1904] A. C., 515.

When the similar chaplaincies in Spain were disamor-
tized by legislation, the property rights pertaining thereto
were preserved for the “nearest relative of the preferred
line,” and conflicting claims were determined by the civil
courts. See 8 Jurisprudencia Civil, 372, May 30, 1863;
Alcubilla, Dieccionario, Vol. 2, pp. 259, 261. This dis-
amortization, however, was not extended to the Philip-
pines. Catholic Church v. Municipality, 10 Phil. Rep.
659.

Under the Will and Deed of Foundation it was sufficient
that the candidate should be qualified ultimately to be-
come a priest. He was not required to be already a
“clerical.”
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It is contrary to the underlying conceptions of American
jurisprudence, which now protect the sanctity of property
and contract rights in the Philippines (Carinio v. Insular
Government, 212 U. 8. 449; Vilas v. Manila, 220 U. S.
345), that any ecclesiastical power, however exalted,
should first, as legislator, change its own laws or canons
to the prejudice of outstanding property rights, and then,
as judge or administrative functionary exercising discre-
tionary power, interpret and enforce them to the impover-
ishment of the individual or individuals in whom the
property rights subsist and to the enrichment of its own
coffers for use in other directions.

This suit is in name against the Archbishop of Manila,
but he stands as the representative of the Church (Harty
v. Sandin, 11 Phil. Rep. 451), which, in the territories
acquired by the Treaty of 1898 with Spain, is a solidary
juristic entity capable of holding and owning property,
and therefore of incurring and performing obligations at-
tached to such ownership. Ponce v. Church, 210 U, S.
296; Santos v. Church, 212 U. S. 463; Barlin v. Ramirez,
7 Phil. Rep. 41; Evangelista v. Ver, 8 Phil. Rep. 653.

The Spanish Law fully recognized the obligations grow-
ing out of a fiduciary relation and was rigid in forbidding
a fiduciary “to create in himself an interest in opposi-
tion ” to that of the beneficiary. Severino v. Severino,
44 Phil. Rep. 343; Orden de Predicadores v. Water Dis-
trict, 44 Phil. Rep. 292.

The Canon Law itself, both before and in the revision
of 1918, recognizes the lack of power in the ecclesiastical
authorities to vary the terms of a testamentary founda-
tion. Pitonius, De Controversiis Patronorum, 1719,
Allegatio XXXIII, n. 37 (Tom. 1, p. 275).

The revision of 1918 in like manner recognizes the
sanctity of conditions and limitations attached to bene-
fices, once they have been duly approved and accepted
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by the competent ecclesiastical authorities. See Canon
RS 1w 2

Appeal to the Pope was not a necessary condition
precedent to recourse to the civil courts.

If a class suit be deemed necessary, this suit can and
should be so treated. See Williams’ Admanistrator v.
Newman, 93 Va. 719; Neeley v. Jones, 16 W. Va. 625;
Smith v. Swormstedt, 16 How. 288; Stewart v. Dunham,
115 U. 8. 61; Supreme Tribe v. Cauble, 255 U. S. 356;
Bismorte v. Aldecoa & Co., 17 Phil. Rep. 480; Harty v.
Macabuhay, 39 Phil. Rep. 495.

Mr. William D. Guthrie, with whom Mr. George J.
Gillespie was on the brief, for respondent.

The petitioner’s theory of a civil right enforcible in
the secular courts is entirely contradictory to the clear
and expressed intention of the testatrix herself; for it is
indisputable that she was a devout member of the Roman
Catholic Church, and intended to establish a “ collative
chaplaincy ” with all that the term implied and to have
it subject to the laws and jurisdiction of that Church.
It is likewise indisputable that the deed of foundation
executed by her executor expressly segregated and trans-
ferred the property of the chaplainey “to the spiritual
properties of this Archbishopric” in the broadest possible
terms and “renounces with all solemnity the laws that
may favor the said decedent,” and equally indisputable
that the decree of approval executed by the Metropolitan
Archbishop accepted and approved the foundation of the
chaplaincy in the will and deed of foundation and thereby
expressly converted the agreed value of the property “ into
spiritual property of a perpetual character subject to the
ecclesiastical forum and jurisdiction.” It would be diffi-
cult, if not impossible, to devise language more clearly
evidencing the intention to remove the property entirely
beyond the jurisdiction of the secular courts.
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1 Argument for Respondent.

“The corporate existence of the Roman Catholic
Church, as well as the position occupied by the Papacy,
has always been recognized by the Government of the
United States.” Ponce v. Roman Catholic Church, 210
U. S. 296.

And the Treaty of Paris (30 Stat. 1754) expressly cove-
nanted (Article VIIT) that the rights of the Roman Cath-
olic Church would be duly maintained. See Gonzalez v.
Harty, 32 Phil. Rep. 328. Ewvangelista v. Ver, 8 Phil. Rep.
653; Chase v. Cheney, 58 Ill. 509; Gibbs v. Gilead Eccle-
stastical Society, 38 Conn. 153; United States v. Canete,
38 Phil. Rep. 253; Watson v. Jones, 13 Wall. 679; Shep-
ard v. Barkley, 247 U. S. 1.

Watson v. Jones, supra, relies upon the “implied con-
sent ” of “all who unite themselves to such a body” to
submit to the ecclesiastical government. In the case at
bar, however, the consent to the ecclesiastical govern-
ment, which was merely implicit in Watson v. Jones, is
explicit, and there is neither room nor necessity for pre-
sumption,

An illustrative example of the propriety of applying
the principles of Canon Law in a controversy growing
out of ecclesiastical relations, is found in the case of
Jones v. The Registrar, 18 Porto Rico 124.

See also for interesting and striking decisions as to the
doctrine of noninterference with Church authorities, the
following additional cases: Baxter v. McDonnell, 155
N. Y. 83; Connitt v. Reformed Church, 54 N. Y. 551;
Walker v. Wainwright, 16 Barb. (N. Y.) 486; First Pres-
byterian Church v. First Cumberland Presbyterian
Church, 245 111, 74; Fussell v. Hail, 233 111. 73; Wehmer
v. Fokenga, 57 Neb. 510; Holwerda v. Hoeksema, 232
Mich. 648; Chase v. Cheney, 58 I1l. 509; O’Donovan v.
Chatard, 97 Ind. 421; White Lick Meeting v. White Lick
Meeting, 89 Ind. 136; Hackney v. Vawter, 39 Kan. 615.
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The courts have likewise held, and the policy of our
government of noninterference in religious matters re-
quires, that in any event an appeal to the ecclesiastical
authorities for redress must first be taken, if available,
before a civil court will intervene. State ex rel. McNeill
v. Church, 84 Ala. 23; German Church v. Seibert, 3 Pa.
St. 282.  Such a right of appeal is expressly given.

The will of the foundress in the plainest terms requires
a collative chaplainey, not the mere laical chaplainey
which is, in effect, the result sought for by petitioner;
and her will, moreover, urged as “ the supreme law to
be observed,” fails utterly to make any provision as to
successors.

The Roman Catholic Archbishops of Manila, in their
discretion, as vacancies arose naturally gave preference
to the nearest qualified or acceptable relative of the testa-
trix; but this practice, considered by petitioner a binding
practical construction, did not estop the duly constituted
representatives and tribunals of the Church from exer-
cising their discretion or applying the provisions of the
Canon Law. An unauthorized construction of the will
could not, no matter how long continued, materially
change or supplant the provisions of the trust as estab-
lished by the testatrix herself and accepted by the Church.
Attorney General v. Rochester, 5 DeG. M. & G. 797; At-
torney General v. Beverly, 6 DeG. M. & G. 256; Drum-
mond v. Attorney General, 2 H. L. Cas. 837.

The petitioner was not qualified under the Codex Juris
Canonici of 1917 [promulgated in 1918]. He was not
shown to be qualified under the prior Canon Law.

Omnia praesumunter rite et solemniter esse acta, may
with particular propriety be applied to the present case.

Petitioner’s right to receive any part of the income is
contingent upon his right to be appointed as chaplain.
The right of a minister to the temporal fruits of his office
is dependent upon his continued “rightful incumbency.”
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1 Argument for Respondent.

State ex rel. Hynes v. Catholic Church, 183 Mo. App. 190;
Satterlee v. Williams, 20 D. C. App. 393; Chase v. Cheney,
58 TIl1. 509.

Prior to the codification in 1917, a collative chaplain
would not have been entitled to appropriate the whole
surplus income for his own purposes; it must be devoted
to pious uses and good works.

But aside from the Canon Law and even if the plaintiff
had established an heritable interest in the property of
the testatrix, the fact that the increase of the income has
produced a large surplus over the usual cost of the masses,
would not establish any legal heritable right in the peti-
tioner or in any of his family or class, to such surplus.

The rule obtaining in the secular courts is in this re-
spect precisely the same as the Canon Law on the subject,
viz., the surplus belongs to the Church, for its general
pious purposes. Mormon Church v. United States, 136
U. 8. 1; Ponce v. Roman Catholic Church, 210 U. S. 296;
Attorney General v. The Minister, 36 N. Y. 452,

See also, Attorney General v. Rector et al., 91 Mass.
422; American Academy v. Harvard College, 78 Mass.
582; In re Campden Charities, 18 L. R. Ch. Div. 310;
Bishop v. Adams, 7 Ves. Jr. 324; Attorney General v.
Wansay, 15 Ves. Jr. 230; Attorney General v. Dixie, 2
Myl. & K. 342.

See also Sicles v. New Orleans, 80 Fed. 868; Associate
Alumni v. Seminary, 163 N. Y. 417; Brigham v. Hospital,
134 Fed. 513; Goode v. McPherson, 51 Mo. 126; Bridge-
port Library v. Burroughs Home, 85 Conn. 309; Strong
v. Doty, 32 Wis. 381; Trustees v. Wilson, 78 N. J. Eq. 1;
Sanderson v. White, 18 Pick. (Mass.) 328.

If this proceeding be regarded as a suit in which the
plaintiff is asking the court to change the present proceed-
ing for a mandamus and accounting into a suit in equity
for relief to a class of heirs as alleged beneficiaries of a
trust, the class concerned must necessarily be, not the
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heirs generally, but only such heirs as are qualified for
appointment to the chaplainey in question. A class suit
cannot be successfully maintained by one who is not him-
self qualified to be a member of the class. Watson v.
Nat’'l Life & Trust Co., 189 Fed. 872.

MR. Justice BranbpErs delivered the opinion of the
Court.

This case is here on certiorari to the Supreme Court of
the Philippine Islands. 278 U. S. 588. The subject mat-
ter is a collative chaplainey in the Roman Catholic Arch-
diocese of Manila, which has been vacant since December
1910.* The main questions for decision are whether the
petitioner is legally entitled to be appointed the chaplain
and whether he shall recover the surplus income acecrued
during the vacancy.

Raul Rogerio Gonzalez, by his guardian ad litem,
brought the suit against the Archbishop in the Court of

t A chaplaincy in the Roman Catholic Church is an institution
founded by an individual for the purpose of celebrating or causing
to be celebrated annually a certain number of masses conforming to
the will of the founder. Chaplaincies are commonly divided into
two classes—lay and ecclesiastical. A laical or mercenary chap-
lainey is one instituted without the intervention of ecclesiastical au-
thority; does not require a title in order to be ordained; and is not
subject to ecclesiastical authority. The ecclesiastical or collative
chaplainey, although also founded by an individual, is one erected
into a benefice by the proper spiritual authority; requires a title of
ordination; and is thus subject to ecclesiastical control. When the
foundation of an ecclesiastical or collative chaplainey calls for rela-
tives of the founder to enjoy the chaplaincy, it is called colativa
familiar. When individuals of a certain family are not called to the
possession but the patron is authorized to nominate, then the chap-
lainey is called colativa simple or gentilicia. But whether the chap-
lainey is colativa familiar or colativa simple, intervention of the
proper spiritual authority to appoint and ordain is essential. Alcu-
billa, Diccionario de la Administracion Espafiola, (5 Ed.) Vol. II,
p. 259; The Catholic Encyclopedia, Vol. III, p. 580.
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First Instance of Manila, on August 5, 1924. He prayed
for judgment declaring the petitioner the lawful heir to
the chaplainecy and its income; establishing the right of
the petitioner and his successors to be appointed to and
receive the income of the chaplaincy during their infancy
whenever it may be vacant and, pending such appoint-
ment, to receive the income for their maintenance and
support; declaring the trust character of the property
and ordering it to be so recorded; directing the Arch-
bishop to appoint the petitioner chaplain and to account
to Lim for the income of the property from 1910 on; and
directing the defendant to pay the petitioner 1,000 pesos a
month pending the final determination of the case. The
trial court directed the Archbishop to appoint the peti-
tioner chaplain; and ordered payment to him of 173,725
pesos ($86,862.50), that sum being the aggregate net
income of the chaplaincy during the vacancy, less the
expense of having the prescribed masses celebrated in
each year. It reserved to the petitioner any legal right
he may have to proceed in the proper court for cancel-
lation of the certificate of registration of the property in
the name of the Archbishop. The Supreme Court of the
Philippine Islands reversed the judgment on February 4,
1928, and absolved the Archbishop from the complaint,
“without prejudice to the right of proper persons in in-
terest to proceed for independent relief,” in respect to the
Income acerued during the vacancy, or in respect to the
reformation of the certificate of registration so as to show
the fiduciary character of the title. As the amount in
controversy exceeds $25,000, this Court has jurisdiction
on certiorari, Act of February 13, 1925, ¢. 229, § 7, 43 Stat.
936, 940.

The chaplaincy was founded in 1820, under the will of
Dofia Petronila de Guzman. By it, she requested “the
Father chaplain to celebrate sixty masses annually” in
behalf of the souls of her parents, brothers, sisters and
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herself. The deed of foundation, which was executed by
the testamentary executor of Dofia Petronila, provided
that “said property is segregated from temporal proper-
ties and transferred to the spiritual properties of this
Archbishoprie, without its being possible to alienate or
convert the property as such into any other estate for any
cause, even though it be of a more pious character, . . .
so that by virtue of this Deed of Foundation canonical
collation may be conferred on the said appointed chap-
lain.” By appropriate proceedings an ecclesiastical
decree approved “the foundation of the chaplaincy with
all the circumstances and conditions provided for in said
clause (of the will) and in the deed of foundation, as
well as the imposition (charge) of seventeen hundred
pesos against said building, converting said sum into
spiritual property of a perpetual character subject to the
ecclesiastical forum and jurisdiction.”

The will provided that the foundation should effect the
immediate appointment as chaplain of D. Esteban de
Guzman, the great-grandson of the testatrix; and “in
his default, the nearest relative, and in default of the latter,
a collegian (colegial) of San Juan de Letran, who should
be an orphan mestizo, native of this said town.” It
named the president of that college as the patron of the
chaplaincy. Esteban was appointed chaplain in 1820.
From time to time thereafter four other descendants of
the testatrix were successively appointed. The latest of
these renounced the chaplaincy in December, 1910; mar-
ried soon thereafter; and in 1912 became the father of the
petitioner, Raul Rogerio Gonzalez, who is a legitimate
son of the fifth chaplain and claims to be the nearest rela-
tive in deseent from the first chaplain and the foundress.

Raul was presented to the Archbishop for appointment
in 1922, The Archbishop refused to appoint him, on the
ground that he did not then have “the qualifications re-
quired for chaplain of the said chaplaincy.” He added:
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“The grounds of my conclusion are the very canons of
the new Code of Canon Law. Among others, I can men-
tion canon 1442 which says: ‘Simple chaplaincies or ben-
efices are conferred upon clergymen of the secular clergy,’
in connection with canon 108, paragraph 1, ¢ Clergymen
are those already initiated in the first tonsure’ and canon
976, paragraph 1, ‘No one can be promoted to first ton-
sure before he has begun the course in theology.” In view
of the Canon as above mentioned, and other reasons which
may be adduced, I believe that the boy, Raul Gonzalez, is
not legally (ecclesiastically speaking) capacitated to the
enjoyment of a chaplainey.”

Ever since the Council of Trent (1545-1563), it has
been the law of the church that no one can be appointed
to a collative chaplaincy before his fourteenth year.
When Raul was presented for appointment, he was in his
tenth year. He was less than twelve when this suit was
begun. He was fourteen when the trial court entered its
judgment. It is also urged on behalf of the Archbishop
that at no time since that Council could one be lawfully
appointed who lacked elementary knowledge of Christian
Doctrine.

The new Codex Juris Canonici, which was adopted in
Rome in 1917 and was promulgated by the Church to
become effective in 1918, provides that no one shall be
appointed to a collative chaplainecy who is not a cleric,
Can. 1442. It requires students for the priesthood to at-
tend a seminary; and prescribes their studies, Can. 1354,
1364. It provides that in order to be a cleric one must
have had “ prima tonsura,” Can. 108, par. 1; that in order
to have “ prima tonsura” one must have begun the study
of theology, Can. 976, par. 1; and that in order to study
theology one must be a “bachiller,” that is, must have
obtained the first degree in the sciences and liberal arts,
Can. 1365. It also provides that no one may validly re-
ceive ordination unless in the opinion of the ordinary he
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has the necessary qualifications, Can. 968, par. 1, 1464.
Petitioner concedes that the chaplainey here involved is
a collative one; and that Raul lacked, at the time of his
presentment and of the commencement of the suit, the
age qualification required by the Canon Law in force when
the chaplaincy was founded.? It is also conceded that he
lacked, then, and at the time of the entry of the judgment,
other qualifications of a candidate for a collative chap-
laincy essential, if the new Codex was applicable.

Raul’s contention, in effect, is that the nearest male
relative in descent from the foundress and the first chap-
lain, willing to be appointed chaplain, is entitled to enjoy
the revenues of the foundation, subject only to the duty
of saying himself the sixty masses in each year, if he is
qualified so to do, or of causing them to be said by a quali-
fied priest and paying the customary charge therefor out
of the income. He claims that the provisions of the new
Codex are not applicable and that his rights are to be de-
termined by the Canon Law in force at the time the chap-
laincy was founded; and that the judgment of the trial
court should be reinstated, because he possessed at the
time of the entry of the judgment all the qualifications
required by the Canon Law in force in 1820. Raul argues
that contemporaneous construction and long usage have
removed any doubt as to what these qualifications were;
that when the foundation was established, and for a long
time thereafter, the ecclesiastical character of the incum-
bent was a minor consideration; that this is shown by the
administration of this chaplainey; and that his own eccle-
siastical qualifications, at the time of the entry of the

2In order to overcome this obstacle, petitioner filed an amended
complaint in the trial court, without objection, when he was in his
fourteenth year. The Supreme Court assumed “ for the purposes of
this decision that the immaturity of the plaintiff in point of age is not
a fatal obstacle to the maintenance of the action.”
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judgment in the trial court, were not inferior to those of
the prior incumbents. He asserts that, although chap-
laincies were disamortized in Spain prior to 1867, Alcu-
billa, Diccionario, Vol. II, p. 118, they had in the Philip-
pines remained undisturbed by any legislation of Spain;
and that the rights of the church were preserved by Arti-
cle VIII of the Treaty of Paris. 30 Stat. 1754, 1758.
Ponce v. Roman Catholic Church, 210 U. S. 296, 315-322.
He contends that to deprive him of his alleged right to
the chaplaincy because of a change made in 1918 in the
Canon Law would violate the Constitution of the United
States, the Treaty with Spain of 1898, and the Organic
Act of the Philippine Islands.

The trial court rested its judgment for Raul largely on
the ground that he possessed, at the time of its entry, the
qualifications required by the Canon Law in force when
the chaplaincy was founded; and that, hence, he was en-
titled both to be appointed chaplain and to recover the
income accrued during the vacancy, even though he did
not possess the qualifications prescribed by the new Codex
then otherwise in force. The Supreme Court held that
to give effect to the provisions of the new Codex would
not impair the obligation of the contract made in 1820,
as it was an implied term of the deed of foundation that
the qualifications of a chaplain should be such as the
church authorities might preseribe from time to time;
and that, since Raul confessedly did not possess the quali-
fications prescribed by the new Codex which had been
promulgated before he was presented, he could not be
appointed.

First. The Archbishop interposes here, as he did below,
an objection to the jurisdiction of the Philippine courts.
He insists that, since the chaplainey is confessedly a col-
lative one, its property became spiritual property of a
perpetual character subject to the jurisdiction of the ec-
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clesiastical forum; and that thereby every controversy
concerning either the right to appointment or the right
to the income was removed from the jurisdiction of secu-
lar courts. The objection is not sound. The courts have
jurisdiction of the parties. For the Archbishop is a jur-
istic person amenable to the Philippine courts for the en-
forcement of any legal right; and the petitioner asserts
such a right. There is jurisdiction of the subject matter.
For the petitioner’s claim is, in substance, that he is en-
titled to the relief sought as the beneficiary of a trust.
The fact that the property of the chaplainecy was trans-
ferred to the spiritual properties of the Archbishopric
affects not the jurisdiction of the court, but the terms of
the trust. Watson v. Jones, 13 Wall. 679, 714, 729. The
Archbishop’s claim in this respect is that by an implied
term of the gift, the property, which was to be held by
the church, should be administered in such manner and
by such persons as may be prescribed by the church from
time to time. Among the church’s laws which are thus
claimed to be applicable are those creating tribunals for
the determination of ecclesiastical controversies. Because
the appointment is a canonical act, it is the function of
the church authorities to determine what the essential
qualifications of a chaplain are and whether the candi-
date possesses them. In the absence of fraud, collusion,
or arbitrariness, the decisions of the proper church tri-
bunals on matters purely ecclesiastical, although affecting
civil rights, are accepted in litigation before the secular
courts as conclusive, because the parties in interest made
them so by contract or otherwise.* Under like circum-
stances, effect is given in the courts to the determinations

3 Watson v. Jones, 13 Wall. 679, 727, 733; Shepard v. Barkley,
247 U. 8. 1; s. ¢. Barkley v. Hayes, 208 Fed. 319, 327, aff’d sub. nom.
Duvall v. Synod of Kansas, 222 Fed. 669; Brundage v. Deardorf, 92
Fed. 214, 228; Connitt v. Reformed Protestant Dutch Church, 54
N. Y. 551, 562.
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of the judicatory bodies established by clubs and civil
associations.*

Second. The Archbishop contended that Raul lacked
even the minimum of training and knowledge of Chris-
tian Doectrine made indispensable by the Canon Law in
force in 1820; that his confessed lack of the essential age
at the time of the presentment and also at the time of
the institution of the suit were unsurmountable obstacles
to the granting of the prayer for appointment to the
chaplainey; and, moreover, that the failure to take an
appeal to the Pope from the decision of the Archbishop,
as provided by the Canon Law, precluded resort to legal
proceedings. We have no occasion to consider the sound-
ness of these contentions. For we are of opinion that the
Canon Law in force at the time of the presentation gov-
erns, and the lack of the qualification presecribed by it is
admitted. Neither the foundress, nor the church authori-
ties, can have intended that the perpetual chaplaincy
created in 1820 should, in respect to the qualifications of
an incumbent, be forever administered according to the
canons of the church which happened to be in force at
that date. The parties to the foundation clearly con-
templated that the Archbishop would, before ordination,
exercise his judgment as to the fitness of the applicant;
and they must have contemplated that, in the course of
the centuries, the standard of fitness would be modified.

When the new Codex was promulgated in 1918 Raul
was only six years old and had not yet been presented.
If he had been presented, he obviously could not have
been appointed. No right was then being enjoyed by him

* Commonwealth v. Union League, 135 Pa. 301, 327; Engel v.
Waish, 258 Ill. 98, 103; Richards v. Morison, 229 Mass. 458, 461;
People ex rel. Johnson v. New York Produce Exchange, 149 N. Y.
401, 409-10, 413-14; Van Poucke v. Netherland St. Vincent De Paul
Society, 63 Mich, 378,

BIGoRe=20= 5
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of which the promulgation of the new Codex deprived
him. When he was presented later, he was ineligible
under the then existing Canon Law. In concluding that
Raul lacked the qualifications essential for a chaplain the
Archbishop appears to have followed the controlling
Canon Law. There is not even a suggestion that he exer-
cised his authority arbitrarily.

Third. Raul urges that, even though he is not entitled
to be appointed chaplain, he is entitled to recover the sur-
plus net income earned during the vacancy. Indeed, it
is the property rights involved that appear to be his
main consideration. The value of the property in 1820
was about 1,700 pesos. The annual net income was then
180 pesos, a sum sufficient only to defray the annual ex-
pense of sixty masses. The annual net income has grown
to about 12,000 pesos; and the annual expense of the
sixty masses does not now exceed 300 pesos. In each year
during the vacancy the masses have been duly celebrated.
The surplus income aceruing during the vacancy has been
used by the Archbishop currently for pious purposes,
namely, education. By canon 1481 of the new Codex the
surplus income of a chaplaincy, after deducting expenses
of the acting chaplain, must one-half be added to the
endowment or capital and one-half to the repair of the
church, unless there is a custom of using the whole for
some common good to the diocese. The use made of the
surplus of this chaplainey was in accordance with what
was claimed to be the long established custom of the
Archdiocese. Both the custom and the specific applica-
tion made of this surplus have been approved by the
Holy See. The Supreme Court held that since Raul had
sought the income only as an incident of the chaplainey,
he could not recover anything.

Raul’s claim, which is made even in respect to income
accrued prior to his birth, is rested upon some alleged
right by inheritance, although his father is still living.
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The intention of the foundress, so far as expressed, was
that the income should be applied to the celebration of
masses and to the living of the chaplain, who should
preferably be the nearest male relative in the line of
descent from herself or the first chaplain. The claim that
Raul individually is entitled as nearest relative to the
surplus by inheritance is unsupported by anything in the
deed of gift or the applicable law. Since Raul is not en-
titled to be appointed chaplain, he is not entitled to a
living from the income of the chaplaincy.

Raul urges also an alleged right as representative of
the heirs of the testatrix as a class. This suggestion was,
we think, properly met by the ruling of the Supreme
Court that the suit was not brought as a class suit.
Whether the surplus income earned during the vacancy
has been properly disposed of by the Archbishop and
what disposition shall be made of it in the future we have
no occasion to enquire. The entry of the judgment with-
out prejudice “to the right of proper persons in interest
to proceed for independent relief ” leaves any existing
right of that nature unaffected.

Affirmed.

FEDERAL TRADE COMMISSION v. KLESNER.

CERTIORARI TO THE COURT OF APPEALS OF THE DISTRICT OF
COLUMBIA.

No. 8. Argued April 10, 1929.—Decided October 14, 1929.

1. Section 5 of the Federal Trade Commission Act, unlike the Inter-
state Commerce Act, does not provide private persons with an
administrative remedy for private wrongs. P. 25.

2. A complaint may be filed under § 5 only “if it shall appear to the
Commission that a proceeding by it in respect thereof would be to
the interest of the public,” and this requirement is not satisfied
merely by proof that there has been misapprehension and confusion
on the part of purchasers, or even that they have been deceived.
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To justify filing a complaint the public interest must be specific and
substantial. P. 27.

3. The Commission has jurisdiction of a complaint authorized by its
resolution declaring in appropriate form that the Commission has
reason to believe that the party complained of is violating § 5 of
the Act and that it appears to the Commission that a proceeding in
respect, thereof would be in the interest of the public; but its action
in authorizing the filing of a complaint, like its action in making an
order thereon, is subject to judicial review. P.29.

4. Whenever in the course of the proceeding before the Commission
the specific facts established show, as a matter of law, that the
proceeding is not in the public interest, the Commission should
dismiss the complaint; and if, instead, it enters an order and
brings suit to enforce it, the court, without inquiry into the merits,
should dismiss the suit. P. 30.

5. S had long engaged in the business of making and selling window
shades in the District of Columbia under the name “ The Shade
Shop,” and in 1914 occupied part of K’s store. In 1915, S re-
moved from K’s shop in violation of his agreement. As a result
of the ensuing controversy, X, who had previously sold window
shades only incidentally to his principal business of painting and
paper hanging, opened that line in the space vacated by S and
advertised it as “Shade Shop,” generally with the qualification
“ Hooper & Klesner.” Five years later, and after S's suit for an
injunction had been dismissed by the Supreme Court of the Dis-
trict, the complaint before the Commission was filed. A desist
order was entered nearly two years later. This suit to enforce the
Commission’s order was begun nearly nine years after K had insti-
tuted the course of conduct complained of. No claim was made
that K’s goods were inferior to S’s or that the public otherwise
suffered financially. Held, that the filing of the complaint was not
in the public interest and that this suit should, therefore, be dis-
missed. P. 30.

25 F. (2d) 524, affirmed.

CertiorARI, 278 U. S. 591, to review a judgment of the
Court of Appeals of the District of Columbia dismissing
a suit to enforce an order of the Federal Trade Commis-
sion. The judgment is affirmed on a ground different
from that adopted by the court below. For earlier de-
cisions in the same case, see 6 F. (2d) 701; 274 U. S. 145.
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Mr. Adrien F. Busick, Assistant Chicf Counsel, Federal
Trade Commission, with whom Attorney General Maitch-
ell and Messrs. Robert E. Healy, Chief Counsel, and
James W. Nichol were on the brief, for petitioner.

The words ““if it shall appear to the Commission that a
proceeding . . . would be to the interest of the pub-
lic” confer absolute discretion upon the Commission to
determine whether a proceeding shall be instituted, and
this is the only purpose of the provision. If the Commis-
sion so determines, it proceeds in the manner prescribed
by the statute. If it determines not to proceed, it can not
be compelled to do so by mandamus or by other process
of the courts, even though it be admitted that the method
of competition complained of is unfair. If it proceed, then
the only question to be determined by the Comimission or
by the courts at the conclusion of the case is whether the
method of competition “is prohibited by this act.”

No question of public interest is involved in the issu-
ance of an order to cease and desist from the use of the
method, but only the question whether it 1s unfair within
the meaning of the statute. If the method is unfair, then
the order, it is submitted, can not be set aside because
of the absence, in the opinion of the court, of a public
interest in instituting the proceeding. People v. Ballard,
134 N. Y. 269; Hill Bros. v. Federal Trade Comm’n, 9
F. (2d) 481; Toledo Pipe Co. v. Federal Trade Comm’n,
11 F. (2d) 337; Moir v. Federal Trade Comm’n, 12 F.
(24922,

But if it be necessary affirmatively to show a public
interest, in this case it sufficiently appears. That interest
lies in the protection of the public of the District of Co-
lumbia from fraud and deception in commerce. In ex-
pressly applying the law to the District of Columbia,
Congress acted in its constitutional capacity as a local
legislature for the District. 'The business of each of the
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companies involved, viewed as local business in window
shades, is very substantial.

Moreover, the mere number of the purchasing public
affected by the use of an unfair method of competition is
not controlling as to its illegality. The principle is the
same whether many persons or few are deceived and de-
frauded. To make numbers the test of the validity of the
order would require the endless taking of testimony to
determine the number deceived in each case. See Fed-
eral Trade Comm’n v. Balmé, 23 F. (2d) 615; Juvenile
Shoe Corp’n v. Federal Trade Comm’n, 289 Fed. 57.

Mr. Clarence R. Ahalt submitted for respondent.

Mg. Justice BraNDEIs delivered the opinion of the
Court.

This case is here on certiorari, for the second time. It
was brought in the Court of Appeals of the District of
Columbia by the Federal Trade Commission under § 5
of the Act of September 26, 1914, ¢. 311, 38 Stat. 717,
719, to enforce an order entered by it. The order directs
Klesner, an interior decorator, who does business in Wash-
ington under the name of Hooper & Klesner, to “cease
and desist from using the words ‘Shade Shop’ standing
alone or in conjunction with other words as an identifica-
tion of the business conducted by him, in any manner of
advertisement, signs, stationery, telephone, or business
directories, trade lists or otherwise.” That court dis-
missed the suit on the ground that, unlike United States
circuit courts of appeals, it lacked jurisdiction to enforce
orders of the Federal Trade Commission. 6 F. (2d) 701.
On the first certiorari, we reversed the decree and directed
that the cause be remanded for further proceedings. Fed-
eral Trade Commussion v. Klesner, 274 U, S. 145. Then
the case was reargued before the Court of Appeals, on
the pleadings and a transcript of the record before the
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Commission ; and was dismissed on the merits, with costs.
25 F. (2d) 524. This second writ of certiorari was there-
upon granted. 278 U. S. 591. We are of opinion that
the decree of the Court of Appeals should be affirmed—
not on the merits, but upon the ground that the filing of
the complaint before the Commission was not in the
public interest.

The conduct which the Commission held to be an un-
fair method of competition practiced within the District
had been persisted in by Klesner ever since December,
1915. The complaint before the Commission was filed
on December 18, 1920. The order sought to be enforced
was entered June 23, 1922. This suit was begun on May
13, 1924. The evidence before the Commission, which
occupies 394 pages of the printed record in this Court, is
conflicting only to a small extent. The findings of the
Commission are in substance as follows:

Sammons has for many years done business in Wash-
ington as maker and seller of window shades, under the
name of “The Shade Shop.” Prior to 1914, that name
had, by long use, come to signify to the buying public of
the District the business of Sammons. The concern
known as Hooper & Klesner has also been in business in
Washington for many years. Prior to 1915, its trade had
consisted mainly of painting and of selling and hanging
wallpaper. It had dealt also, to some extent, in window
shades, taking orders which it had executed either by
Sammons or some other maker of window shades. In
1914, Hooper & Klesner leased a new store pursuant to
an arrangement with Sammons, and sub-let to him a part
of it.  There Sammons continued his business of making
and selling window shades as an independent concern
under the name of “The Shade Shop.” His gross sales
there were at the rate of $60,000 a year. On a Sunday
in November, 1915, he removed all his effects from those
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premises and established his business in another building
four doors away.

Sammons’ removal was in confessed violation of his
agreement with Hooper & Klesner. An acrimonious con-
troversy ensued. Threats of personal violence led to
Sammons’ having Klesner arrested; and this to bitter
animosity. Out of spite to Sammons, and with the pur-
pose and intent of injuring him and getting his trade,
Hooper & Klesner decided to conduect on its own account,
in the premises which Sammons had vacated, the business
of making and selling window shades. It placed upon
its show windows, and also upon its letterheads and bill-
heads, the words “Shade Shop ”; and listed its business
in the local telephone directory as ‘“Shade Shop, Hooper
& Klesner ” and as “ Shade Shop.” A like sign was placed
on its delivery trucks. This use by Hooper & Klesner
of the term “Shade Shop” has caused, and is causing,
“confusion to the window-shade purchasing public
throughout the District ”; and, on certain occasions, cus-
tomers who entered Hooper & Klesner’s shop were de-
ceived by employees, being led to believe that it was
Sammons’. Meanwhile, Klesner had become the sole
owner of the business.

Such were the findings of the Commission. The Court
of Appeals concluded that there was no showing either
that Klesner was attempting to dispose of his goods under
the pretense that they were the goods of Sammons, or
that he was attempting to deceive or entice any of Sam-
mons’ customers; that the evidence introduced to show
deception went no further than that some of the publie
may have purchased from Klesner under a mistaken be-
lief that they were dealing with Sammons; that the words
“Shade Shop ” were being used by Klesner always in con-
nection with the words Hooper & Klesner; and that the
term “Shade Shop” as used by Klesner merely indicated
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that his store was a place where window shades were made
and sold. The Court of Appeals ruled that these words,
being descriptive of a trade or business, were incapable of
exclusive appropriation as a legal trademark or trade
name; and that there was nothing in the facts to justify
the charge of unfair competition. It, therefore, dismissed
the suit on the merits, the ground of decision being that
there was a lack of those facts which, in a court of law or
of equity, are essential to the granting of relief for alleged
acts of unfair competition.

We need not decide whether the Court of Appeals was
justified in all of its assumptions of fact or in its conclu-
sions on matters of law. For we are of opinion that the
decree should be affirmed on a preliminary ground which
made it unnecessary for that court to enquire into the
merits. Section 5 of the Federal Trade Commission Act
does not provide private persons with an administrative
remedy for private wrongs. The formal complaint is
brought in the Commission’s name; the prosecution is
wholly that of the Government; and it bears the entire
expense of the prosecution. A person who deems himself
aggrieved by the use of an unfair method of competition
is not given the right to institute before the Commission
a complaint against the alleged wrongdoer. Nor may the
Commission authorize him to do so. He may of course
bring the matter to the Commission’s attention and re-
quest it to file a complaint.* But a denial of his request
is final. And if the request is granted and a proceeding is

* The rules of practice adopted by the Commission require that the
application be in writing and “ contain a short and simple statement
of the facts constituting the alleged violation of law and the name and
address of the applicant and of the party complained of.” Rules of
Practice, No. II. See Annual Report of the Federal Trade Commis-
sion for 1928, pp. 17, 18, 41, 42; and Exhibit 5, p. 132. As to changes
made in the procedure and policy March 17, 1925 and September 17,
1928, see 1d., Exhibit 1, pp. 117-119.
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mstituted, he does not become a party to it or have any
control over it.?

The provisions in the Federal Trade Commission Act
concerning unfair competition are often compared with
those of the Interstate Commerce Act dealing with unjust
discrimination. But in their bearing upon private rights,
they are wholly dissimilar. The latter Act imposes upon
the carrier many duties; and it creates in the individual
corresponding rights. For the violation of the private
right it affords a private administrative remedy. It em-
powers any interested person deeming himself aggrieved
to file, as of right, a complaint before the Interstate Com-
merce Commission; and it requires the carrier to make
answer. Moreover, the complainant there, as in civil
judicial proceedings, bears the expense of prosecuting his
claim.? The Federal Trade Commission Act contains no
such features.

2 The sole privilege conferred upon private persons is contained in
the following provision of § 5: “Any person, partnership, or corpora-
tion may make application, and upon good cause shown may be al-
lowed by the Commission, to intervene and appear in said proceeding
by counsel or in person.” 38 Stat. 719.

3 Prior to the Act of June 18, 1910, c. 309, § 11, 36 Stat. 539, 550,
which in terms conferred upon the Interstate Commerce Commission
power to issue orders in proceedings initiated by it, orders were, with
a few exceptions, entered only on complaints filed by shippers or
others. Even after the Act of June 29, 1906, c. 3591, 34 Stat. 584, it
was asserted that the Commission was without power to enter orders
in proceedings initiated by it. Report of the House Committee on
Interstate and Foreign Commerce, April 1, 1910, 61st Cong., 2d Sess.,
No. 923, pp. 3, 10; 45 Cong. Rec., Appendix, p. 88. Compare In the
Matter of Allowances for Transfer of Sugar, 14 1. C. C. 619, 627. It
had been stated earlier (Interstate Commerce Com. v. Detroit, etc.,
Ry., 57 Fed. 1005, 1008) that the power existed; and its existence was
assumed in Interstate C. C. v. Northern Pacific R. Co., 216 U. S.
538, 542,

Both the United States Shipping Board Act of September 7, 1916,
c. 451, § 22, 39 Stat. 728, 736, and the Packers and Stockyards Act of
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While the Federal Trade Commission exercises under
§ 5 the functions of both prosecutor and judge, the scope
of its authority is strictly limited. A complaint may be
filed only “if it shall appear to the Commission that a
proceeding by it in respect thereof would be to the inter-
est of the public.” This requirement is not satisfied by
proof that there has been misapprehension and confusion
on the part of purchasers, or even that they have been
deceived,—the evidence commonly adduced by the plain-
tiff in “ passing off ” cases in order to establish the alleged
private wrong. It is true that in suits by private traders
to enjoin unfair competition by “ passing off,” proof that
the public is deceived is an essential element of the cause
of action. This proof is necessary only because otherwise
the plaintiff has not suffered an injury. There, protec-
tion of the public is an incident of the enforcement of a
private right.* But to justify the Commission in filing a
complaint under § 5, the purpose must be protection of
the public.® The protection thereby afforded to private
persons is the incident. Public interest may exist al-
though the practice deemed unfair does not violate any
private right. In Federal Trade Commission v. Beech-
Nut Packing Co., 257 U. S. 441, a practice was suppressed
as being against public policy, although no private right
either of a trader or of a purchaser appears to have been
invaded. In Federal Trade Commission v. Winsted
August 15, 1921, c. 64, §§ 308, 309, 42 Stat. 159, 165, confer upon pri-
vate individuals the right to institute proceedings and upon the ad-
ministrative tribunal the power to award reparations.

* See American Washboard Co. v. Saginaw Mfg. Co., 103 Fed. 281,
284-285; Borden Ice Cream Co. v. Bordew's Condensed Milk Co.,
201 Fed. 510, 513; Rosenberg Bros. & Co. v. Elliott, 7 F. (2d) 962,
965; Nims, Unfair Competition (Third edition) pp. 27-36.

*See Royal Baking Powder Co. v. Federal Trade Commission, 281
Fed. 744, 752; Federal Trade Commission v. Balmé, 23 F. (2d) 615,

620; Indiana Quartered Oak Co. v. Federal Trade Commission, 26 F.
(2d) 340, 342.
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Hostery Co., 258 U. S. 483, an unfair practice was sup-
pressed because it affected injuriously a substantial part
of the purchasing publie, although the method employed
did not involve invasion of the private right of any trader
competed against.

In determining whether a proposed proceeding will be
in the public interest the Commission exercises a broad
discretion. But the mere fact that it is to the interest of
the community that private rights shall be respected is
not enough to support a finding of public interest. To
justify filing a complaint the public interest must be spe-
cific and substantial. Often it is so, because the unfair
method employed threatens the existence of present or
potential competition. Sometimes, because the unfair
method is being employed under circumstances which in-
volve flagrant oppression of the weak by the strong.
Sometimes, because, although the aggregate of the loss
entailed may be so serious and widespread as to make the
matter one of public consequence, no private suit would
be brought to stop the unfair conduct, since the loss to
each of the individuals affected is too small to warrant it.°

The alleged unfair competition here complained of
arose out of a controversy essentially private in its nature.
The practice was persisted in largely out of hatred and
malice engendered by Sammons’ act. It is not claimed
that the article supplied by Klesner was inferior to that

¢ Compare Federal Trade Commission v. Beech-Nut Co., 257 U. S.
441; Federal Trade Commission v. Pacific Paper Assn., 273 U. 8. 52;
Wholesale Grocers’ Ass'n v. Federal Trade Commission, 277 Fed. 657;
Southern Hardware Jobbers’ Ass'n v. Federal Trade Commission, 290
Fed. 773; Oppenheim, Oberndorf & Co., Inc., v. Federal Trade Com-
mission, 5 F. (2d) 574; Toledo Pipe-Threading Mach. Co. v. Federal
Trade Commussion, 11 F. (2d) 337; Cream of Wheat Co. v. Federal
Trade Commission, 14 F. (2d) 40; Arkansas Wholesale Grocers’
Ass'n v. Federal Trade Commission, 18 F. (2d) 866; Kobi Co. v.
Federal Trade Commission, 23 F. (2d) 41,
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of Sammons, or that the public suffered otherwise finan-
cially by Klesner’s use of the words “ Shade Shop.” It is
significant that the complaint before the Commission was
not filed until after the dismissal, in 1920, of a suit which
had been brought by Sammons in 1915, in the Supreme
Court of the District, to enjoin Klesner’s use of the words
“Shade Shop.”* When the Commission directed the fil-
ing of the complaint Hooper & Klesner had been using
those words in its business for five years. They had been
used for nearly seven years before the order here in ques-
tion was made; and for nearly nine years before this suit
to enforce it was begun. Whatever confusion had orig-
inally resulted from Klesner’s use of the words must have
been largely dissipated before the Commission first took
action. If members of the public were in 1920, or later,
seriously interested in the matter, it must have been be-
cause they had become partisans in the private contro-
versy between Sammons and Klesner.

The order here sought to be enforced was entered upon
a complaint which had in terms been authorized by a
resolution of the Commission. The resolution declared,
in an appropriate form, both that the Commission had
reason to believe that Klesner was violating § 5, and that
it appeared to the Commission that a proceeding by it in
respect thereof would be to the interest of the public.
Thus, the resolution was sufficient to confer upon the
Commission jurisdiction of the complaint. Section 5
makes the Commission’s finding of facts conclusive, if
supported by evidence. Itspreliminary determination that

" The original rule to show cause issued in the action was dismissed
by the Supreme Court of the District on the 23rd day of December,
1915, “upon consideration of the Bill of Complaint, the exhibits
thereto, and the rule to show cause issued thereon, and the answer
and exhibits to said rule, as well as the arguments of counsel thereon.”
No further proceedings were had in the action until its final dis-
missal on May 24, 1920,
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institution of a proceeding will be in the public interest,
while not strictly within the scope of that provision, will
ordinarily be accepted by the courts. But the Commis-
sion’s action in authorizing the filing of a complaint, like
its action in making an order thereon, is subject to judicial
review. The specific facts established may show, as a
matter of law, that the proceeding which it authorized is
not in the public interest, within the meaning of the Act.
If this appears at any time during the course of the pro-
ceeding before it, the Commission should dismiss the com-
plaint. If, instead, the Commission enters an order, and
later brings suit to enforce it, the court should, without
enquiry into the merits, dismiss the suit.

The undisputed facts, established before the Commis-
sion, at the hearings on the complaint, showed affirma-
tively the private character of the controversy. It then
became clear (if it was not so earlier) that the proceeding
was not one in the interest of the public; and that the
resolution authorizing the complaint had been improvi-
dently entered. Compare Gerard C. Henderson, The
Federal Trade Commassion, pp. 52-54, 174, 228-229, 337.
It is on this ground that the judgment dismissing the
suit is Affirmed.

SANITARY REFRIGERATOR COMPANY ». WIN-
TERS ET AL.

WINTERS et AL. v. DENT HARDWARE COMPANY.

CERTIORARI TO THE CIRCUIT COURTS OF APPEALS FOR THE
SEVENTH AND THIRD CIRCUITS, RESPECTIVELY.

Nos. 4 and 14. Argued April 19, 22, 1929 —Decided October 14, 1929.

1. On writs of certiorari to review contrary decisions of two Circuit
Courts of Appeals on whether a patent was infringed by a partic-
ular device, the plaintiff being the same in both cases and the
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defendant in one assuming defense of the other, this Court has
no occasion to determine the validity of the patent claims involved,
where, in the courts below, the defense conceded their validity
if limited to the specific structure disclosed, and where their
validity was upheld in one case, not denied in the other, and not
questioned by the defense in its petition for certiorari. P. 34.

2. A decree of a Circuit Court of Appeals affirming an interlocutory
order of the District Court adjudging the infringement of a patent
and ordering an accounting, will not avail the patentee by way of
res judicata or estoppel in a like suit pending before the Circuit
Court, of Appeals of another Circuit if not set up in the record of
that case, but merely brought to the court’s attention on argument.
P. 35.

3. In such case, the effect of the decree is, at most, that which it
may have under the doctrine of comity; refusal to follow it is not
in itself a ground for reversal. Id.

4. Where there are concurrent findings of the two federal courts in
one circuit that a patent has been infringed, and concurrent find-
ings of those courts in another circuit, in a like case, that it has
not, this Court, upon a review of both cases because of the conflict,
will consider independently which of the decisions is correct.
P. 35.

5. Upon the undisputed evidence in these cases the question of in-
fringement, resolves itself into a question of law, depending upon
a comparison between the structure disclosed on the face of the
plaintiff’s patent and the device complained of, and the correct
application thereto of the law of equivalency. P. 36.

6. Patent No. 1,385,102 (Claims 1-4, inclusive, and 7), issued to
Winters and Crampton for an improved latch of the swinging lever
type particularly adapted for use on doors of refrigerators, etc., is
infringed by the defendants’ latches, manufactured under Patent
No 1,575,647, issued to Schrader. P. 41.

7. A close copy which seeks to use the substance of the invention,
and, although showing some changes in form and position, uses
substantially the same devices, performing precisely the same offices
with no change in principle, constitutes an infringement. P, 42,

8. Even where, in view of the state of the art, the invention must be
restricted to the form shown and described by the patentee and
cannot be extended to embrace a new form which is a substantial
departure therefrom, it is nevertheless infringed by a device in
which there 1s no substantial departure from the description in the
patent, but a mere colorable departure therefrom, P. 42,
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9. Undisputed facts clearly showing infringement by a device made
under a later patent, held not to be overcome by any presumption
of the validity of that patent. P. 43.

24 F. (2d) 15, affirmed.

28 F. (2d) 583, reversed.

CerTIORARI, 278 U. S. 587, to review two decrees of
different Circuit Courts of Appeals in suits for infringe-
ments of a patent. In No. 4 the court below sustained a
District Court decree of injunction and for an accounting.
In No. 14 the court below affirmed a District Court decree
dismissing the bill because of non-infringement. See
20 F. (2d) 671.

Mr. E. Hayward Fairbanks for Sanitary Refrigerator
Company and Dent Hardware Company.

Messrs. Frank E. Liverance, Jr., and John Boyle, Jr.,
for Winters and Crampton.

Mr. Justice SaNFORD delivered the opinion of the
Court.

These are two suits in equity relating to letters patent
No. 1,385,102 for improvements in latches, issued to
Winters and Crampton July 19, 1921. They were heard
together here. The invalidity of the two general claims
of the patent, 5 and 6, has been conceded, and the issues
here are limited to the five specific claims, 1, 2, 3, 4, and 7.

In No. 4—hereinafter referred to as the Sanitary case—
Winters and Crampton brought suit in the Eastern Dis-
trict of Wisconsin against the Sanitary Refrigerator Co.
for infringement of the patent by the latch which it used
in the manufacture of refrigerators. The Dent Hard-
ware Co., which had manufactured and sold the latches
to the Refrigerator Co., although not itself a party to
the suit, employed counsel and conducted the defense of
the suit at its own expense. The District Court, after a
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hearing on pleadings and proof, held that the patent was
valid and infringed, enjoined further infringement and
ordered an accounting. On appeal to the Circuit Court of
Appeals for the Seventh Circuit, the defendant admitted
the validity of the five specific claims, “ accompanied by
the statement that validity was recognized only in view
of an asserted construction which gave to each so narrow
a field that infringement was not disclosed.” The court,
finding that the sole issue remaining was one of the in-
fringement of these claims, held that, while they were
extremely narrow and were restricted to the particular
structure disclosed, they had some range of equivalency
and were infringed by the defendant’s latch; and affirmed
the decree of the District Court in respect to them. 24
F. (2d) 15.

In No. 14—hereinafter referred to as the Dent case—
Winters and Crampton, after the decree of the District
Court in the Sanitary case but before that of the Circuit
Court of Appeals, brought a suit for infringement in the
Eastern District of Pennsylvania against the Dent Hard-
ware Co., the manufacturer of the refrigerator latches.
The District Court, on final hearing, held that as to the
five specific claims the question was not as to their validity
but as to their scope, there being in effect no denial of
the plaintiff’s right to the specific construction described,
and that these claims should be so read as to restrict
their right to the specific construction and were not in-
fringed by the defendant’s latches; and dismissed the bill
of complaint. On appeal to the Circuit Court of Appeals
for the Third Circuit, the defendant again conceded that
the five claims “ were valid if limited to the specific strue-
ture disclosed,” but elaimed that, when so limited, it did
not infringe. The court, while it had grave doubt as to
the validity of these claims, finding that, if valid, their
scope was clearly confined to the structural design dis-

81325°—30——3
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closed and had only a narrow range of equivalency—and
not agreeing with the opinion of the Circuit Court of
Appeals in the Sanitary case, which meanwhile had been
handed down—held that they were not infringed by the
Dent latch; and affirmed “the decree of the District
Court, dismissing the bill because of noninfringement.”
28 F. (2d) 583.

There being a conflict of opinion between the two Cir-
cuit Courts of Appeals on the question of infringement,
writs of certiorari were thereafter granted in both cases."

1. Since both courts in the Sanitary case held the five
specific claims to be valid, and neither court in the Dent
case held them to be invalid, and the Hardware Co. in
defending for the Refrigerator Co. in the Sanitary case
and for itself in the Dent case, admitted in both Circuit
Courts of Appeals that these claims were valid if limited
to the specific structure disclosed, we have no occasion
here to determine the question as to the validity of these
claims when thus limited; especially as the petition
for certiorari in the Sanitary case did not question the
decree of the Circuit Court of Appeals for the Seventh Cir-
cuit in respect to the validity of these claims, but assigned
as error merely its holding in reference to the question
of infringement and was based solely on the conflict be-
tween the two circuits in respect to that question.?

1 In the Sanitary case the petition for the writ of certiorari was filed
before the decree of the Circuit Court of Appeals for the Third Cir-
cuit in the Dent case had been handed down; and was then denied.
278 U. 8. 599. But after the handing down of that opinion, showing
the conflict as to the question of infringement, was brought to our
attention by a petition for rehearing, the certiorari was granted. 278
U. S. 587. However, the Refrigerator Co. did not challenge the cor-
rectness of the holding of the Circuit Court of Appeals for the Seventh
Circuit that the five specific claims were valid; and the petition
was based entirely on the conflict of opinion as to the question of
infringement,

2 See Note 1, supra.
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2. Nor have we occasion here to consider at length
whether, as urged by Winters and Crampton, the decree
of the Circuit Court of Appeals for the Seventh Circuit
affirming the interlocutory order of the District Court
adjudging the infringement and ordering an accounting,
finally and conclusively determined the question of in-
fringement so as to become binding upon the Circuit
Court of Appeals for the Third Circuit. The bill in the
Dent case was filed before the judgment of the Circuit
Court of Appeals for the Seventh Circuit had been ren-
dered. This judgment was not set up by Winters and
Crampton in the Dent case by any amendment to the
pleadings; nor was it even introduced in evidence in that
case. In short, there is nothing in the record in that case
to raise the defense of res judicata or estoppel by judg-
ment; and the only effect of the decree in the Seventh
Circuit when called to the attention of the Circuit Court
of Appeals for the Third Circuit in argument was, at
most, that which it had under the doectrine of comity,
constituting a rule, not of law, but of practice, conven-
ience and expediency; and if we thought the action of the
Circuit Court of Appeals for the Third Circuit “ correct
upor: the merits, we should not reverse its action ” though
we were of opinion it had not given sufficient weight to
that doctrine. See Mast, Foos & Co. v. Stover Mfg. Co.,
177 U. S. 485, 488.

3. This brings us to the question brought up for review
by the writs of certiorari, as to whether the five specific
claims of the Winters and Crampton patent were in-
fringed by the refrigerator latches manufactured by the
Dent Hardware Co. and used by the Refrigerator Co.

So far as this question is concerned there is no substan-
tial difference in the evidence in the two cases. As there
was a concurrent finding in the two lower courts in the
Sanitary case that they were infringed, and a concurrent
finding in the two lower courts in the Dent case that they
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were not infringed, and the cases have been brought here
because of the conflict of decision in the two Circuit
Courts of Appeals, it is clear that under these circum-
stances, neither properly calls for the strict application
of the general rule as to the acceptance by this Court of
the concurrent findings of the lower courts on questions
of fact, and we consider independently the question as to
which of the decisions on. this question is based upon the
sounder reasoning and is correct. Compare Thomson
Co. v. Ford Motor Co., 265 U. S. 445, 447; Concrete Ap-
pliances Co. v. Gomery, 269 U. 8. 177, 180. Furthermore
upon the undisputed evidence the question of infringe-
ment resolves itself in each case into one of law, depend-
ing upon a comparison between the structure disclosed on
the face of the patent and the device shown in the Dent
lateh, and the correct application thereto of the rule of
equivalency. Compare Singer Company v. Cramer, 192
R SEP0H 20

4. In the application for their patent Winters and
Crampton said: “This invention relates to a latch of the
swinging lever type, particularly adapted for use on re-
frigerators though applicable in many other relations
where a door is to be closed and held in closed position.
The swinging lever latch . . . is pivotally connected at
one end to the door jamb or casing, allowing the door to
be opened when the latch is thrown to an upper vertical
position, and coming down across the meeting edges of
the casing and door when swung to horizontal position,
engaging with a cam member on the door to wedge the
door tightly shut. This latch is a very serviceable latch
but . . . is liable to drop to horizontal position in which
case the door cannot be closed without first raising the
lever to upper vertical position while, many times, the
door is inadvertently swung toward closed position and
against the lever in its horizontal position with injury
either to the lever or door or both. In the present inven-
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tion, it is a primary object and purpose to provide a latch
which may be pivotally connected to the door and which
is automatically operated to engage with a retaining mem-
ber or keeper fixed on the door casing when the door is
closed irrespective of the vertical or horizontal position
of the latch lever, working as well in the one case as the
other. A further object of the invention is to construct a
latch of few parts, whereby it may be economically made
and which will be durable and efficient in service. . . .
The ability to close the door and lateh it automatically,
irrespective of the position of the latch lever insures
against injury to the latch or door and also Insures that
the door will be latched when it is swung shut.”

Claims 1 and 7, which are typical, read as follows:

“1. In combination, a door and a casing therefor, a
keeper attached to the casing comprising a base, an out-
standing post and a head at, the outer portion of the post,
said head depending below the post and formed with
upper and lower curved outer sides coming substantially
to a point and with an inner upwardly and inwardly in-
clined side, a member attached to the door comprising a
base, an integral outstanding post projecting from the
base and a laterally extending arm at the upper end of
the post paralleling the base, and a latch lever pivotally
mounted between its ends between the said arm and base
of said member, said lever having one arm formed with
an under cam side extending from the pivot and adapted
to be engaged under the depending portion of the keeper,
a handle portion extending in the opposite direction from
the pivot and another arm projecting from the handle
portion a distance from the pivot and lying substantially
at right angles to the first arm of the lever and likewise
being formed with an inner cam side, substantially as and
for the purposes described.

“7. In combination, a door and a casing therefor, a
keeper attached to the casing, a latch lever pivotally
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mounted on the door between its ends, one end of the lever
being formed into an operating handle and the other into
a keeper engaging arm, a second arm projecting from the
handle portion of the lever a short distance from its pivot
and at an angle to the first arm, said keeper being formed
at its outer sides for engagement with the respective arms
when the lever is in horizontal and vertical positions, re-
spectively, as the door is closed, to automatically operate
the lever so that it will engage under the keeper when the
door is entirely closed, substantially as described.”

We insert here reproductions (on a reduced scale) of
Figure 4 of the drawings which is a front elevation show-
ing the door approaching closed position with the swing-
ing lever in vertical relation to the door; Figure 5, a side
elevation thereof; Figure 6, a front elevation showing the
action on the swinging lever as the door approaches closed
position after the lever has been in horizontal position;
and Figure 1, a front elevation showing the latch in closed
position and holding a door closed. These show the
patented device in detail.

The operation of closing and latching the door is thus
described in the specification:

“When the door is moved toward closing position with
the lever vertically located, the cam side 13 of arm 12
strikes against the curved upper side 18 of head 17, causing
the lever to be automatically swung toward the horizontal,
and bringing the arm 9 into place so as to pass under the
lower point of the keeper head so that it may engage at
its outer side against the wedging cam side 20 of the head.
It is apparent that by giving the end of handle 11 a down-
ward movement, the door will be wedged tightly shut as
the arm 9 moves upwardly and against the incline 20.
. . . If the lever has dropped to horizontal position while
the door is open, the closure of the door and engagement
of the lever with the keeper is accomplished by merely
swinging the door shut, in which case, as shown in Figs. 6
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and 7, the arm 9 strikes with its inclined cam side 10
against the lower curved side 19 of the head 17 of the
keeper, causing the handle to be automatically turned
toward vertical position. This movement continues until
the arm 9 passes by the lower point of the keeper head 17
or, as usually occurs, the arm 12 comes into contact with
the head at the upper side 18, whereupon the lever is actu-

Lg%

ated so as to bring the arm 9 under the depending portion
of the keeper, the same as before deseribed when closing
the door with the lever in vertical position. In any case,
the latch lever engages with the latch keeper when the
door is closed irrespective of the position of the lever.”
While this patent came into a prior art crowded with
various latch devices for holding a door in closed position
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when it was shut and was not a pioneer patent entitled
to a broad range of equivalents, the structure which it
disclosed was meritorious and soon attained a large
measure of commercial success.

5. The Dent latch is manufactured under letters patent
No. 1,575,647 for lock devices for refrigerator doors issued
March 9, 1926 to T. O. Schrader, assignor of the Hard-
ware Co. In his application for this patent Schrader said:
“I am aware of [Winters and Crampton] patent No.
1,385,102 dated July 19, 1921, and I disclaim the structure
therein disclosed, as my invention is differentiated there-
from, since whereas the structure disclosed in said patent
utilizes a pin 12 carried by the latch arm 11, which coacts
with an upper cam edge 18 of the keeper member 17; in
my novel construction the upper edge of my keeper plate
b® has no function, but the pivotal latch ¢® carries a cam ¢*
inclined to the pivot of said lateh and adapted to coact
with a pin b® carried by and laterally projecting from, the
inner wall of the keeper plate b° thereby to swing the ter-
minal tongue of the latch into the horizontal locking posi-
tion; and to none of the constructions of the prior art do
I herein make claim.”

The latch manufactured by the Hardware Co. which is
involved in both these cases, differs only slightly in form
from that shown in the Schrader patent. It is in the
main an exact reproduction of the structure disclosed in
the Winters and Crampton patent. It has like it a keeper
attached to the door casing, with a triangular head, and a
lever latch with a handle and two arms whose functions
are to trip or give a kick to the latch lever by their coac-
tion with the keeper head, and wedge the lower arm under
it, regardless of the position of the latch lever when the
closing operation begins. The only differences are that in
the Dent latch the keeper has on the inner or door side of
the triangular head a lug projecting inwardly towards the
latch lever; and the upper arm of the latch lever is a short
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inclined cam placed at the pivot of the latch lever, and so
constructed and at such an angle that it rides upon and
contacts with the lug on the side of the keeper head, in-
stead of with its upper curved side as in the Winters and
Crampton structure. The coaction of this shortened arm
with the lug operates, however, on the cam principle, just
as the coaction of the longer upper arm with the curved
upper surface of the keeper head in the Winters and
Crampton structure, to trip or kick the lower arm of the
latch lever into the wedged position under the keeper
head.

6. Despite the changes in the Dent latch from the Win-
ters and Crampton structure we find that the two devices
are substantially identical, operating upon the same prin-
ciple, and accomplishing the same result in substantially
the same way, and that the slight change in the form of
the Dent latch is merely a colorable departure from the
Winters and Crampton structure.

In the Dent latch, as stated by the Circuit Court of
Appeals for the Seventh Circuit, the lug on the inner side
of the triangular head of the keeper is a part of the side of
the head. And at the place where the shortened upper
arm of the latch lever comes in contact with it, the surface
of this lug forms in effect the upper side of the keeper
head as a substitute for the upper side in the Winters and
Crampton structure, which, while left in place, performs
no function whatever, just as if it were cut away.

Although the claims of the Winters and Crampton pat-
ent are limited to the structure therein disclosed, we find
that they are infringed by the device of the Dent latch.
Both Circuit Courts of Appeals recognized that the Win-
ters and Crampton patent, although thus limited had
some range of equivalents; and we think that, though it
be a narrow one, it is sufficient.

There is a substantial identity, constituting infringe-
ment, where a device is a copy of the thing described
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by the patentee, “either without variation, or with
such variations as are consistent with its being in
substance the same thing.” Burr v. Duryee, 1 Wall.
531, 573. Except where form is of the essence of the
invention, it has little weight®in the decision of such
an issue; and, generally speaking, one device is an in-
fringement of another “if it performs substantially the
same function in substantially the same way to obtain
- the same result. ... Authorities concur that the sub-
stantial equivalent of a thing, in the sense of the patent
law, is the same as the thing itself; so that if two devices
do the same work in substantially the same way, and ac-
complish substantially the same result, they are the same,
even though they differ in name, form, or shape.” Ma-
chine Co. v. Murphy, 97 U. S. 120, 125. And see Eliza-
beth v. Pavement Co., 97 U. S. 126, 137. That mere
colorable departures from the patented device do not
avoid infringement, see McCormick v. Talcott, 20 How.
402, 405. A close copy which seeks to use the substance
of the invention, and, although showing some change in
form and position, uses substantially the same devices,
performing precisely the same offices with no change in
principle, constitutes an infringement. Ives v. Hamilton,
92 U. 8. 426, 430. And even where, in view of the state
of the art, the invention must be restricted to the form
shown and described by the patentee and cannot be ex-
tended to embrace a new form which is a substantial de-
parture therefrom, it is nevertheless infringed by a device
in which there is no substantial departure from the de-
seription in the patent, but a mere colorable departure
therefrom. Compare Duff v. Sterling Pump Co., 107 U. S.
636, 639.

The fact that, as the Dent device makes two reciprocal
changes in the form of the Winters and Crampton strue-
ture, one by the insertion of the lug on the keeper head,
and the other in the shortened upper arm of the latch
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lever, and one alone of these changes cannot be substi-
tuted in the Winters and Crampton structure without the
other, so as to make it operative, is plainly insufficient to
avoid the infringement.

Nor is the infringement avoided, under the controlling
weight of the undisputed facts, by any presumptive va-
lidity that may attach to the Schrader patent by reason
of its issuance after the Winters and Crampton patent.

The decree of the Circuit Court of Appeals for the
Seventh Circuit in the Sanitary case is affirmed; and the
decree of the Circuit Court of Appeals for the Third Cir-
cuit in the Dent case is reversed.

No. 4 Affirmed.
No. 1/ Reversed.

COLGATE, ADMINISTRATOR, v. UNITED STATES.

APPEAL FROM THE COURT OF CLAIMS.

No. 74. Jurisdictional Statement Submitted October 14, 1929.—
Decided November 4, 1929,

Under a Special Jurisdictional Act aproved March 3, 1927, (44 Stat.
1807,) which referred back to the Court of Claims for rendition of
a judgment certain findings of fact theretofore made by 1t and
reported to Congress, and provided for an “appeal ” to this Court
by either party “ upon or from any conclusion of law or judgment,
from which appeals now lie in other cases,” the review intended was
the usual method of review at the date of the Special Act, which
was and is by application for a writ of certiorari, and not a tech-
nical appeal. P. 45,

APrpEAL under a Special Jurisdictional Act from a judg-
ment for the Government rendered by the Court of Claims
on a claim against the United States for alleged patent
infringement. A petition for certiorari had been denied.
See post, p. 553.
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Messrs. George A. King, Louis Titus, and C. Bascom
Slemp for Colgate.

Solicitor General Hughes and Assistant Attorney Gen-
eral Galloway for the United States.

Mg. Cuier JusTice TArr delivered the opinion of the
Court.

The judgment of the Court of Claims, now under con-
sideration, was given on a claim against the United States
for alleged patent infringement, and was entered on Feb-
ruary 4, 1929. A petition for certiorari seeking review in
this Court was filed May 1, 1929, and was denied on
October 14, 1929. The Government contends that both
methods of review, either by appeal or certiorari, in this
Court are now without avail.

The claim was referred by the Senate to the Court of
Claims for an advisory finding and report of the material
facts. A hearing was had in the Court of Claims and it
reported its findings on the questions of fact. Thereafter
the Court of Claims re-heard the case under a special
Jurisdictional Aect of Congress approved March 3, 1927,
(44 Stat. c. 408, Part 3, p. 1807,) which read as follows:

“That the findings of fact made by the Court of Claims
in the case of Arthur E. Colgate, administrator of the
estate of Clinton G. Colgate, deceased, against the United
States, Congressional, Numbered 6063, Senate Document
Numbered 703, Sixty-fourth Congress, second session, be,
and they are hereby, referred back to the Court of Claims
with jurisdiction to render such judgment as the findings
of fact heretofore found and the law require: Provided,
That either party hereto may appeal to the Supreme
Court of the United States upon or from any conclusion
of law or judgment, from which appeals now lie in other
cases, at any time within ninety days after the rendition
of judgment: Provided further, That the amount of any
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such judgment shall not exceed the sum of $50,000: And
provided further, That such notice hereof shall be given
to the Attorney General of the United States as may be
provided by orders of said court, and it shall be the duty
of the Attorney General to cause one of his assistants to
appear and defend far the United States.”

Judgment for the Government in the re-heard case was
given by the Court of Claims on February 4, 1929, based
on a letter to the Commissioner of Patents under date of
January 15, 1851, from Simpson, the then owner, specifi-
cally abandoning the application for the patent.

On April 23, 1929, Arthur Colgate, as administrator of
Clinton Colgate, in pursuance of the Special Act, filed an
application in the Court of Claims for the allowance of
an appeal to this Court from the adverse judgment, and
appeal was allowed by the Court of Claims on April 26,
1929. The appeal was docketed in this Court May 1,
1929, and on the same day a petition for a writ of certio-
rari was filed on the record in the appeal case. The peti-
tion for certiorari, as already said, was denied by us Oc-
tober 14th last. The case is now before us for considera-
tion of the question of our jurisdiction upon the appeal.

We think the proper construction to be put upon this
Special Act is that the review provided for was a petition
for certiorari. One of the chief purposes of the General
Act of February 13, 1925, ch. 229, 43 Stat. 936, was to
abolish appeals from the Court of Claims to this Court
and substitute therefor applications for writs of certiorari.
The language of the Special Act is that “either party
hereto may appeal to the Supreme Court of the United
States upon or from any conclusion of law or judgment
from which appeals now lie in other cases.” At the time
of the passage of that Act, no appeals generally “lay in
other cases” from the Court of Claims to this Court, and
do not now. It was evidently intended by the Act of
1925 to make the method of review by this Court of judg-
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ments of the Court of Claims, uniform. It was intended
by the Act of 1925 to give this Court an opportunity to
determine in advance whether the case was one worthy
of review here. To hold that the case may come here
only by certiorari is to make it ‘conform to the general
purpose of the Act of February 13, 1925, in enlarging the
use of certiorari as a method of review in this Court. To
describe appeals as from judgments “from which appeals
now lie in other cases” is a mistake, unless one gives to
the meaning of the word “ appeals ” something more than
a mere technical meaning. If what was intended was
an appeal in its technical significance as distinguished
from certiorari, different words should have been used to
indicate it. Therefore the Special Act must be construed
to require that the review intended was the usual method
of review at the date of the Special Act, which is and was
by application for a writ of certiorari.

The case of Sisseton and Wahpeton Band of Stoux In-
dians v. United States, 277 U. S. 424, does not control the
present case. That case had reference to another special
act, granting the appellants one year from the date of the
Act within which to appeal, and it was held to confer the
right of appeal as distinguished from the right to petition
for certiorari. That special act was approved March 4,
1927, (e. 522, 44 Stat., Part 3, p. 1847,) and its purpose
was to revive a right to appeal to this Court given to the
same appellants by the Act of April 11, 1916, (39 Stat. 47,
c. 63,) but of which appellants had failed to avail them-
selves within the time limited therefor. Since Congress,
by the 1927 Act, was merely extending the period for the
exercise of a right conferred in 1916, the term “appeal,”
contained in the statute, was naturally construed with
reference to its meaning at the time the right to it was
originally granted. That was granted nearly nine years
before the Act of February 13, 1925, changed the mode of
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appellate review of judgments of the Court of Claims from
a technical “appeal” to a petition for writ of certiorari.

These provisions with respect to special review of cases
from the Court of Claims should be carefully construed.
They are generally embodied in exceptional legislation
considered by other committees than the judiciary com-
mittees, not especially advised as to the importance of
uniformity in respect to such exceptions. It should there-
fore, be clear, if a departure from the ordinary methods of
limitation of review is intended by Congress, that the
language should leave no doubt about it.

The history of the legislation and the language used
show that the reference to appeals in the Special Act now
before us finds its counterpart in other Acts having the
same purpose. The language is that “either party hereto
may appeal to the Supreme Court of the United States
upon or from any conclusion of law or judgment from
which appeals now lie in other cases.” Aects of this kind,
although speaking of “appeals,” show what is intended
by the phrase, “as in other cases.” The list of the later
Acts in legislation of this kind, after the passage of the
Act of February 13, 1925, is as follows:

Act of March 3, 1925, (c. 459, 43 Stat. 1133, 1134,)
Kansas or Kaw Indians:

“From the decision of the Court of Claims . . . an ap-
peal may be taken by either party as in other cases to the
Supreme Court of the United States.”

Act of May 14, 1926, (c. 300, 44 Stat. 555,) Chippewas
of Minnesota:

“With the right of appeal to the Supreme Court of the
United States by either party as in other cases.”

Act of July 2, 1926, (c. 724, 44 Stat. 801,) Citizen Band
of Pottawatomies:

“With the right of appeal to the Supreme Court of the
United States by either party as in other cases.”
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Act of December 17, 1928, (c. 36, 45 Stat. 1027,) Win-
nebago tribe:

“With the right of appeal to the Supreme Court of the
United States by either party as in other cases.”

Act of February 28, 1929, (c. 377, 45 Stat. 1407,) Sho-
shone tribe:

“That from the decision of the Court of Claims in any
suit prosecuted under the authority of this Act an appeal
may be taken by either party, as in other cases, to the
Supreme Court of the United States.”

Act of July 3, 1926, (c. 734, 44 Stat. 807,) Crow
Indians:

“With right of appeal to the Supreme Court of the
United States by either party.”

Act of March 2, 1927, (c. 250, 44 Stat. 1263,) Assini-
boine Indians:

“With right of appeal to the Supreme Court of the
United States by either party.”

Act of March 3, 1927, (c. 302, 44 Stat. 1349,) Shoshone
Indians:

“With right of appeal to the Supreme Court of the
United States by either party.”

Act of May 18, 1928, (c. 624, 45 Stat. 602,) Indians of
California:

“With the right of either party to appeal to the Su-
preme Court of the United States.”

Act of February 20, 1929, (c. 275, 45 Stat 1249,) Nez
Perce tribe:

“With the right of appeal by either party to the Su-
preme Court of the United States.”

Act of February 23, 1929, (e. 300, 45 Stat. 1256,) Coos
(Kowes) Bay, Lower Umpqua and Siuslaw tribes:

“And the right of appeal to the Supreme Court of the
United States is hereby granted to both parties.”

Here are included five instances in which the expression
used describing the appeal is as one which would “lie in
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other cases,” and the whole course of the legislation indi-
cates a desire that the same appellate review should be
given as in other cases. We think that this customary
language requires the uniform use of the writ of certiorari
in order to secure that which a certiorari gives—a prelimi-
nary examination of proceedings by this Court before re-
view. Unless a special reason in the Aect providing for
appellate review indicates that the review is to be by
technical appeal rather than by the ordinary method of
certiorari, the latter method is the right one. This must
lead to the dismissal of the present appeal.

Appeal dismissed.

WHEELER v. GREENE, RECEIVER OF THE
BANKERS JOINT STOCK LAND BANK OF MIL-
WAUKEE.

CERTIORARI TO THE CIRCUIT COURT OF APPEALS FOR THE
SEVENTH CIRCUIT.

No. 39. Argued October 22, 23, 1929.—Decided November 4, 1929.

The Federal Farm Loan Board has no power to levy an assessment,
nor may a receiver appointed by it maintain suit, for the enforce-
ment of the stockholders’ liability created by the Federal Farm
Loan Act. P. 52.

29 F. (2d) 468, reversed.

CertioRART, 279 U. 8. 829, to review a judgment of the
Circuit Court of Appeals, which reversed a decision of
the District Court sustaining a demurrer to a declaration
in a suit brought against a stockholder of a Joint Stock
Land Bank, by its receiver, to collect an assessment levied
by the Federal Farm Loan Board.

Messrs. Floyd E. Thompson and Joseph V. Quarles,
with whom Messrs. Conrad H. Poppenhusen, Lawrence
81325°—30———4
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A. Cole, and Henry J. Darby were on the brief, for peti-
tioner.

Mr. Edwin S. Mack, with whom Messrs. Arthur W.
Fairchild and J. Gilbert Hardgrove were on the brief, for
respondent.

Mr. Dean G. Acheson, on behalf of Messrs. Lyman M.
Bass and Porter R. Chandler, filed the brief of the Stock-
holders’ Protective Committee of the Kansas City Joint
Stock Land Bank, as amicus curiae, by special leave of
Court.

Me. Justice Houmes delivered the opinion of the
Court.

The plaintiff is the receiver of the Bankers Joint Stock
Land Bank of Milwaukee appointed by the Federal Farm
Loan Board. The defendant is a holder of stock of that
Bank. This suit is brought to collect an assessment equal
in amount to the par value of the defendant’s stock, which
was levied by the Federal Farm Loan Board and which
the plaintiff was ordered to collect. The defendant de-
murred to the declaration that alleged these facts. The
District Court sustained the demurrer and ordered judg-
ment for the defendant. The plaintiff appealed and the
judgment was reversed by the Circuit Court of Appeals.
29 F. (2d) 468. A writ of certiorari was granted by
this Court to settle the question whether the Federal
Farm Loan Board had power to levy an assessment, or
the receiver to maintain suit, for the enforcing of the
stockholders’ liability created by the Federal Farm Loan
Act, July 17, 1916, c. 245, § 16; 39 Stat. 374. TU. S. Code,
Title 12, § 812.

The section (§ 29, Code, §§ 961, 963,) of the Federal
Farm Loan Act that deals with insolvency of farm loan
associations and joint stock land banks provides for the
appointment of a receiver by the Farm Loan Board and
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states his duties and powers. It closely follows the words
of the earlier National Bank Act, R. S. § 5234; Code, Tit.
12, § 192, stating the duties of the receiver of a bank that
has refused to pay its circulating notes, and giving him
power to take possession of books and assets and to collect
debts, &e. But whereas the Bank Act goes on “ and may,
if necessary to pay the debts of such association, enforce
the individual liability of the stockholders,” the Farm
Loan Act stops short and has no such words. When so
important a grant of power contained in the prototype
is left out from the copy it is almost impossible to at-
tribute the omission to anything but design, or to believe
that it left to very attenuated implications what the
model before it so clearly expressed.

There is a plain reason for the difference. The na-
tional banks issue notes that constitute an important part
of the currency of the country and that the United States
has an interest in seeing paid. It is upon the bank’s re-
fusal to pay these notes that the Comptroller of the Cur-
rency is to appoint a receiver, and the authority to enforce
the stockholder’s liability adds a security to the national
circulation that is of national scope. But the Joint Stock
Land Banks issue no such notes. They are created to
make loans on farm mortgages to members of an associa-
tion in a territorially limited district, and are relatively
local affairs. Tt is contemplated that the bonds that they
issue shall be secured by mortgages. There is not the
same need that the stockholder’s liability should be sum-
marily disposed of behind his back in Washington (Ran-
kin v. Barton, 199 U. S. 228, 232; Casey v. Galli, 94 U. S.
673, 681,) rather than by the usual proceeding of a bill
in equity which is brought in the neighborhood, in which
the stockholder can be heard, and by which the assess-
ment instead of one hundred per cent. can be adjusted to
the specific case. Terry v. Tubman, 92 U. S. 156. The
stockholders are to be held only “equally and ratably.”
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And, to say the least, the bill in equity is the most likely
way of reaching that result.

The establishment in Washington of a bureau “ charged
with the execution of this Aet, . . . under the gen-
eral supervision of a Federal Farm Loan Board,” c. 245,
§ 3; Code, § 651, and the putting of the administration
of the Act under the direction and control of that Board
by § 1, seem to us inadequate to supply the omission of
this power from the express statement of what the Board
and receiver may do when the bank is insolvent. The
receiver had power to collect the assets of the bank, but
the liability of stockholders is no part of those assets. It
is a liability to ereditors which the creditors may be left
to enforce.

Decree reversed.

INTERSTATE COMMERCE COMMISSION .
UNITED STATES ex reL. LOS ANGELES.

CERTIORARI TO THE COURT OF APPEALS OF THE DISTRICT OF
COLUMBIA.

No. 54. Argued October 28, 29, 1929.—Decided November 25, 1929.

1. Power to compel interstate railway carriers to abandon their exist-
ing passenger stations and terminals in a large city and erect in
lieu a new union station at a new site, is not conferred upon the
Interstate Commerce Commission by paragraphs 1821 of § 1
of the amended Interstate Commerce Act, giving the Commission
authority over abandonments and extensions of lines, or by para-
graphs 3 and 4 of § 3, requiring carriers to afford all reasonable,
proper, and equal facilities for interchange of traffic and authoriz-
ing the Commission in certain circumstances to require that termi-
nal facilities of one carrier may be used by another. Railroad
Commission v. Southern Pacific Co., 264 U. S, 331, distinguished.

(RRGTA




I. C. C. v. LOS ANGELES. 53
52 Argument for the Commission.

2. Whether power exists to control the Interstate Commerce Com-
mission by mandamus need not be decided in the absence of a
meritorious case. P. 71.

34 F. (2d) 228, reversed.

CeRTIORARI, 279 U. S. 830, to review a judgment of the
Court of Appeals of the District of Columbia, which re-
versed a judgment of the Supreme Court of the District
dismissing a petition for a writ of mandamus.

Mr. Daniel W. Knowlton for the Interstate Commerce
Commission.

Since exercise of a power to compel establishment of
new union stations in lieu of existing individual stations
would vitally affect local interests and would encroach
upon authority heretofore exercised by the States, the
lower court’s decision is in square conflict with the settled
rule that federal legislation trenching on state authority
must be strictly construed. That decision rests, not on
express language conferring such power, but upon various
inapt provisions added by the Transportation Act of 1920,
or upon provisions of uncertain scope in the early Act,
originally put there, and re-enacted in 1920, without
thought of conferring any such authority.

The decision of this Court in the Los Angeles Station
case, (264 U. S. 331,) that the Commission has “ means
of control over installation of such new station ” in that
its permission for incidental extensions and abandonments
of lines and for issuance of new securities, if needed, must
first be obtained, manifests that the Commission’s au-
thority is indirect and restrictive and that it is not an
authority to order the building of new union stations.

The conferring by Congress of a permissive and re-
strictive authority in this field is in line with its past
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policy, which has customarily been to give to the Com-
mission a limited power only in the first instance, and,
in enlarging it later, to employ express and unmistakable
language, including specific provisions for notifying and
according hearing to the States, or for securing their co-
operation; it is also in harmony with the general Con-
gressional plan of the 1920 amendments (particularly as
evidenced by the consolidation provisions of the Act),
to give to the Commission permissive and restrictive au-
thority, rather than a compulsory authority, over subject-
matter intimately affecting local interests, or constituting
extensive invasions into a field theretofore left to private
initiative and managerial discretion, whenever power of
that character was fitted to accomplish the end in view.

If it should be considered that the State has been alto-
gether excluded and is without power to order installation
of the new union station, even after obtaining this Com-
mission’s certificates in respect of relocation of main line
track, still this Commission’s mere indirect and restrictive
authority to prevent a change in existing status would not
be thereby changed into a mandatory power to force new
union stations in lieu of existing stations upon the car-
riers and the cities.

Citing: Savage v. Jones, 225 U. S. 501; United States v.
Pennsylvania R. Co., 242 U. S. 208; Kentucky & I. B. Co.
v.L.& N. R. Co., 37 Fed. 567; Alabama R. Co. v. Jackson
R. Co., 271 U. S. 244; Cong. Rec., Vol. 58, Pt. 9; North
Carolina Comm’n v. Southern Ry., 185 N. C. 435.

Railroad Comm’n v. Southern Pacific Co., 264 U. S.
331, merely holds that the Commission’s power to control
action of the States in respect of union stations is of in-
direct character, resting chiefly upon its authority to
prevent financial commitments that might impair the car-
riers’ ability to perform their duties to the public. Lehigh
Valley R. Co. v. Board of Comm’rs, 278 U. S. 24.
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That Congress’ entry into a new field has customarily
been one of cautious approach, giving to the Commission
only a limited power in the first instance, is borne out by
many instances. Houston & T. R. Co. v. United States,
234 U. S. 342; Wisconsin Comm’nv.C. B. & Q. R. Co., 257
U. 8. 563; Railroad Comm’n v. Southern Pacific R. Co.,
264 U. S. 331; Snyder v. N. Y. C. & S8t. L. R. Co., 118
Oh. St. 72.

Repeated decisions of this Court have commented upon
the fact that the amendments made to the Aect by the
Transportation Act of 1920, effected marked departures
from the earlier purposes of federal regulation. But this
Court has recognized that the power conferred on the
Commission by many of those amendments is only a power
to permit or authorize, and not a mandatory power. Day-
ton-Goose Creek R. Co. v. United States, 263 U. S. 456;
Railroad Comm’n v. Southern Pacific R. Co., supra; Chi-
cago Junction Case, 264 U. S. 258; Venner v. Michigan
C. R. Co., 271 U. 8. 127; New England Divisions Case,
261 U. S. 184; Snyder v.N. Y. C. & St. L. R. Co., 118 Oh.
St. 72; Texas v. East Texas R. Co., 258 U. S. 204; Colo-
rado v. United States, 271 U. S. 153.

The doctrine of the Winfield case raises the question as
to whether Congress may not have intended to supersede
all state authority, despite the fact that it gave to the
Commission only limited powers in the field. New York
Central R. Co. v. Winfield, 244 U. S. 147; Prigg v. Penn-
sylvania, 16 Pet. 536; Snyder v. N. Y., C. & St. L. R. Co.,
118 Oh. St. 72.

Of course the holding in the Los Angeles Station Case,
supra (Railroad Comm’n v. Southern Pacific) to the effect
that the Commission’s permissive order or certificate for
relocation of main track “is a condition precedent to the
validity of any action by the carriers or of any order by
the State Commission ” looking to the establishment of
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the union station, indicates that the State has only been
superseded to the extent expressly required by the terms
of the Act, that is, that the State can still act after the
Commission has passed upon and approved the changes
in track and expenditure involved. And this is borne out
by the legislative history of the 1920 amendments.

In the consolidation provisions of the Act, as in the
case of new union stations, the subject matter contem-
plates co-operative action by separate individual com-
panies. Congress gave to the Commission power to
approve applications of the railroads for permission to
effect consolidations, but no compulsory authority.
Snyder v.N. Y., C. & St. L. R. Co., supra.

Messrs. Max Thelen and Jess E. Stephens, with whom
Messrs. Eruin P. Werner, City Attorney of Los Angeles,
Milton Bryan, Assistant City Attorney, and Edwin C.
Blanchard were on the briefs, for the City of Los Angeles.

Prior to the enactment of the Transportation Act of
1920, the Railroad Commission of California had full
power to order such a union passenger station. Con-
stitution of California, Art. XII, §§ 22, 23; Public Utili-
ties Act of California, Stats. 1915, p. 115, as amended,
8§ 13 (b), 22 (a), 30, 31, and 36; Civic Center Ass'n v.
Railroad Comm’n, 175 Cal. 441; Atchison, T. & S. F. R.
Co. v. Railroad Comm’n, 190 Cal. 214. See Railroad
Comm’n v. Northern Alabama R. Co., 182 Ala. 357;
Railroad Comm’n v. Alabama G. S. R. Co., 183 Ala. 354;
Mayor v. Norwich & W. R. Co., 109 Mass. 103; Dewey
v. Atlantic C. L. R. Co., 142 N. C. 392; Missour: O. & G.
R. Co. v. State, 29 Okla. 640; State v. St. Louis S. W. R.
Co., 165 S. W. 491; Gulf, C. & S. F. R. Co. v. State, 167
S. W. 192; State v. St. Louis S. W. R. Co., 199 S. W. 829.

In Railroad Commission v. Southern Pacific, 264 U. S.
331, this Court decided the issue of the Commission’s
jurisdiction on the precise facts here under consideration.
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Under that decision the Commission has full authority to
grant the relief requested by the City of Los Angeles.

The power to direct the construction of a union pas-
senger depot has always been held to carry with it as a
necessary incident thereto the power to specify the site
thereof. Railroad Comm’n v. Alabama G. S. R. Co., 185
Ala. 354; State v. St. Lowis S. W. R. Co., 165 S. W. 491;
Gulf, C. & 8. F. R. Co. v. State, 167 S. W. 192,

Under paragraph 3 of § 3 of the Interstate Commerce
Act, as amended, the Interstate Commerce Commission
has jurisdiction to require the construction and operation
of the union station. Under that paragraph it is the
duty of carriers to afford all reasonable, proper and equal
“facilities . . . for the receiving, forwarding and
delivering of passengers . . . to and from their
several lines and those connecting therewith. 4

The word “ facilities” includes depots and union de-
pots. Hastings Club v. Chicago, M. & St. P. R. Co.,
69.1. C. C..489; St. Louis & S. F. R. Co: v. Miller; 31
Okla. 801; Missouri, O. & G. R. Co. v. State, 29 Okla. 640.

The Interstate Commerce Commission itself assumed
this in the Los Angeles Passenger Terminal Cases, 100
I.C. C. 421; s. ¢. 142 1. C. C. 489. 1In the Los Angeles
Union Depot Case, 264 U. S. 331, the Court decided that
this same word, “facilities,” as used in the very next
paragraph of the Act, includes a “ union station or depot.”

Under paragraph 3 of § 3, it is the duty of carriers, in a
proper case, to construct and, operate a union passenger
station. The Commission has power to enforce compli-
ance with this duty. Distinguishing United States v.
Pennsylvania R. Co., 242 U. S. 208. See People ex rel.
N.Y.C.R. Co.v. Service Comm’n, 233 N. Y. 113, certio-
rari denied, 258 U. S. 621; Lake Erie, A. & W. R. Co. v.
Utilities Comm’n, 109 Oh. St. 103; Atchison, T. & S. F. R.
Co. v. Railroad Comm’n, 190 Cal. 214, affirmed in 264
U. 8. 331. Distinguishing North Carolina Comm'n v.
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Southern R. Co., 185 N. C. 435. See Pittsburgh & W. Va.
R.Co.v. Lake Erie, A.& W.R. Co.,81 1. C. C. 333; Cham-
ber of Commerce v. Wichita Falls, R. & Ft. W. R. Co.,
109 1. C. C. 81; Alabama & V. R. Co. v. Jackson & E. R.
Co., 271 U. 8. 244.

The Commission has jurisdiction to require construc-
tion of the station under paragraph 4 of § 3, which con-
fers upon it the power, under the circumstances therein
specified, to require the use of terminal facilities of one
carrier by another carrier or carriers. See Los Angeles
Station Case, 264 U. S. 331, at pp. 343, 344. The car-
riers now already own most of the lands and tracks needed
for the station. Hence, under the decision of this Court
in that case, the Commission has authority under para-
graph 4 to require the construction and operation of the
station.

The following decisions hold that the fact that com-
pliance with an order for the construction of a union
passenger depot will require a railroad to acquire addi-
tional property by the exercise of the power of eminent
domain, does not militate against the validity of the or-
der. Railroad Comm’n v. Northern Alabama R. Co.,
182 Ala. 357; Railroad Comm’n v. Alabama G. S. R. Co.,
185 Ala. 354; Mayor v. Norwich & W. R. Co., 109 Mass.
103; Dewey v. Atlantic C. L. R. Co., 142 N. C. 392; State
v. St. Louis 8. W. R. Co., 165 S. W. 491. See also Wis-
consin, M. & P. R. Co. v. Jacobson, 179 U. S. 287.

The argument of the Commission that the States may
have been divested of authority to order construction of
union passenger stations, but that such authority has
not been conferred on it, would result in the inability of
any public authority, state or federal, to make the order
prayed for by the City of Los Angeles. Such a conclu-
sion should not be reached unless there is no escape from
it. Cleveland, C. C. & St. L. R. Co. v. United States,
275 U. S, 404.
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As has already been noted, the judgment of the Su-
preme Court of California annulling the order of the
Railroad Commission was thereafter affirmed by this
Court. 264 U. S. 331. These decisions are in harmony
with the well-established rule that, when Congress acts
in such a way as to manifest its purpose to exercise its
constitutional authority, the regulating power of the
State ceases to exist.

Messrs. Frank Karr, A. S. Halsted, C. W. Durbrow,
Robert Brennan, and E. W. Camp filed a brief on behalf
of the Southern Pacific Company, Southern Pacific Rail-
road Company, Los Angeles & Salt Lake Railroad Com-
pany, and The Atchison, Topeka & Sante Fe Railway
Company, as amici curiae, by special leave of Court.

A public utility which has undertaken to render a
public service can be required by the Government, in the
exercise of its police power, to expend money when neces-
sary to render that service adequate, safe and convenient
(subject, of course, to limitations not necessary to par-
ticularize here). The Government may not require such
a public utility to expend money in the rendition of a
service other than, or different from, or in addition to, that
which it has undertaken to render. A steam railroad does
not undertake to go to its patrons. It undertakes to serve
those who come to it. The undertaking of a railroad in
this behalf is defined by the location of its tracks and is
limited by its franchise. To require a railroad, for the
purpose of joining in a union station or for any other pur-
pose, to extend its tracks to a point apart from its line,
necessitating the acquisition of additional property and
franchises, would amount to a taking of private prop-
erty for the public use without compensation, a depriva-
tion of property without due process of law, and a denial
of the equal protection of the laws,
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Congress has not attempted to delegate to the Com-
mission the power to do what the city asked the
Commission to do.

To hold that the Transportation Act of 1920 has de-
prived States of any power that they may have had to
do what is here sought, is not tantamount to holding that
the power has been given to the Interstate Commerce
Commission.

The ruling made against its own jurisdiction by the
Interstate Commerce Commission is entitled to great
weight.

MRr. CHier Justice Tarr delivered the opinion of the
Court.

By petition filed July 12, 1928, respondent sought from
the Supreme Court of the District of Columbia a writ of
mandamus compelling petitioner, the Interstate Com-
merce Commission, to consider the evidence introduced in
the proceeding before it known as Los Angeles Passenger
Terminal Cases, 100 I. C. C. 421; 142 1. C. C. 489, for the
purpose of determining whether the Commission shall
order the Atchison, Topeka & Santa Fe Railway Company,
the Southern Pacific Company, and the Los Angeles & Salt
Lake Railroad Company to build and use an interstate
union passenger station in the City of Los Angeles, Cali-
fornia; and after consideration of the evidence, to make
such order therein as the facts may require. The Supreme
Court of the District dismissed the petition. The Court
of Appeals reversed its judgment and remanded the cause
for further proceedings. 34 F. (2d) 228. This Court
granted a writ of certiorari.

The Railroad Commission of that State had in 1921 (19
Ops., R. R. Com. of Cal., pp. 740, 937) ordered the car-
riers to file plans, ete., and to acquire sufficient land within
what is known as the Plaza area in that city for a union
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passenger station and terminal, to submit plans therefor,
and, upon their approval by that Commission, to proceed
with the construction of the station. The carriers carried
these orders by writs of certiorari to the Supreme Court of
the State, and that court, in Atchison, Topeka & Santa Fe
R. Co. v. Railroad Commission, 190 Cal. 214, held
that by the Transportation Act of 1920 Congress had
taken exclusive authority over the matter of a union inter-
state terminal depot, and the court therefore denied the
State Railroad Commission the jurisdiction which it had
sought to exercise. The State Railroad Commission peti-
tioned this Court for writs of certiorari and at the same
time instituted proceedings before the Interstate Com-
merce Commission which resulted in the orders above
referred to.

This Court granted a writ of certiorari and on April 7,
1924, rendered its decision in Railroad Commission of
California v. Southern Pacific Co., 264 U. S. 331, wherein,
in affirming the judgment of the state court, we held that
the relocation of tracks, which was incidental to the pro-
posed union passenger station, required a certificate of
approval by the Interstate Commerce Commission under
paragraphs 18 to 21 of § 1, Interstate Commerce Act, as
amended by § 402, Transportation Act of 1920 (41 Stat.
476, 478,) as a condition precedent to the validity of any
action by the carriers or of any order by the State Railroad
Commission, and that until the Interstate Commerce
Commission had acted under those paragraphs, the car-
riers could not be required to provide a new union station
or to extend their main tracks thereto as ordered by the
State Railroad Commission.

Pending the hearing of the causes in 264 U. S. 331, the
direct proceeding, referred to above, was instituted before
the Interstate Commerce Commission by the City of Los
Angeles, asking for an order by the Commission requiring
the three railroads to build a new union station at the
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Plaza site. With it were consolidated an application by
the Southern Pacific Company for authority to abandon
certain main line tracks and the operation of passenger
and freight train service on Alameda Street, and an appli-
cation by the Southern Pacific and the Salt Lake for au-
thority to construct new, and to extend existing lines.

The Commission held, 100 I. C. C. 421, that it was
without authority to require the construction of the new
union station. It said in the report, at page 430:

“We conclude that we are not empowered to require
the construction of a union passenger station as sought in
No. 14778. To make the record clear, we repeat that no
question of diserimination or preference is presented here
and that under the issues framed in the complaint in No.
14778 we will give no consideration to matters shown of
record for the purpose of determining whether we should
issue an order requiring the construction and use of a
union station by any of the defendants.”

The Commission, in order to facilitate dispatch in the
disposition of the case, although it held that it had no
power to require the building of an interstate commerce
passenger station, made hypothetical certificates, which
could be summarized as follows:

(1) That the public convenience and necessity require
the extensions of lines that may be necessary to reach and
serve any union passenger station within the plaza which
may be constructed in accordance with a lawful order of
the State Commission and that may be necessary to pro-
vide for the incidental rearrangement of passenger and
freight routes, and that the expense involved will not im-
pair the carriers’ ability to perform their duties to the
public. (2) That public convenience and necessity per-
mit the abandonment of train service on Alameda Street
and such other abandonments of lines as would be neces-
sary in connection with the establishment of any such
station, so lawfully ordered by the State Commission.
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The report further found that such joint use of track or
other terminal facilities as may be incidental and necessary
to the proper operation of any such union station is in
the public interest and is practicable, without. substan-
tially impairing the owning carriers’ ability to handle their
own business. As to the application by the Southern
Pacific and Salt Lake to extend their lines to permit the
joint use of the Southern Pacific’s existing station, the
Commission’s findings were unfavorable and its order de-
nied the application. The Commission’s then report was
not accompanied by certificates carrying out its findings,
and it reserved jurisdiction to alter its findings in the
event that the plan of the State Commission, as finally
evolved, should be materially different from that ¢ as here
considered to be in the public interest.’

After a further hearing in the direct proceeding insti-
tuted by Los Angeles for an order directing the erection
of a union station, the prayer of Los Angeles was denied.
142 1. C. C. 489. Thereafter the City filed the petition
above referred to, in the Supreme Court of the District
of Columbia, for a writ of mandamus. This was in the
present proceeding.

Attached to the petition as exhibits were the pertinent
parts of the record in the previous cases. There were filed
an answer of the Commission, and a demurrer to the
answer. The Commission still adhered to its original re-
port. The Supreme Court of the District entered a judg-
ment overruling the demurrer and, the City electing to
stand upon the petition, dismissed the petition. On an
appeal, the judgment was reversed by the Court of Ap-
peals of the District, which held, in substance, that the
Commission was vested with supervisory control over the
three carriers and that they were subject to an order re-
quiring the construction of the union station and the
necessary connecting tracks prayed for.
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The sole question for decision is whether the Interstate
Commerce Commission has jurisdiction to order the con-
struction of the union station. This issue arises on pro-
visions of the Interstate Commerce Act, 24 Stat. 379, as
amended by the Transportation Act of 1920, 41 Stat, 456,
476-479. These are paragraphs 18 to 22 added to § 1 of
the original Aet, and paragraphs 3 and 4 of § 3.

These paragraphs and sections of the Transportation
Act of 1920 may be shortly stated as follows:

Paragraph 18 forbids the construction of a new line of
railroad, or the acquisition or operation of any line of
railroad or extension thereof in interstate commerce, unless
there shall have been obtained from the Commission a
certificate that the present and future convenience and
necessity require, or will require, the construction or op-
eration of such additional or extended line of railroad, and
forbids any interstate carrier to abandon all or any portion
of its line, unless there shall have been obtained from the

-

Interstate Commerce Commission a certificate of public .

convenience and necessity.

Paragraph 19 requires notice and hearings in any pro-
ceeding to secure such certificate.

Section 20 gives the Commission discretionary power to
issue such certificates and provides for an injunction at the
suit of the United States for any construction, operation
or abandonment of such line of railroad or extension
thereof without a certificate, and punishes a violation.

Section 21 provides that after a hearing in such proceed-
ing upon complaint, or upon its own initiative without
complaint, the Commission may authorize or require by
order any carrier by railroad subject to the act to provide
itself with safe and adequate facilities for performing as
a common carrier its car service, as that term is used in
the Act, and to extend its line or lines if the Commission
finds that it is reasonably required in the interest of pub-
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lic convenience and necessity, and will not impair the
ability of the carrier to perform its duty to the public.

Section 3, embracing paragraphs 3 and 4, provides, in
paragraph 3, that carriers shall afford all reasonable,
proper and equal facilities for the interchange of traffic
between their respective lines and for the receiving, for-
warding and delivering of passengers or property to and
from their several lines and those connecting therewith,
and forbids discrimination.

Paragraph 4 provides that if the Commission finds that
to do so will not substantially impair the ability of a car-
rier owning and entitled to the enjoyment of terminal
facilities to handle its own business, it may require the
use of any such terminal facilities of any carrier, includ-
ing main-line track or tracks for a reasonable distance
outside of such terminal, by another carrier or other car-
riers, on such terms and for such compensation as the car-
riers affected may agree upon, or, in the event of a failure
to agree, as the Commission may deem just and reason-
able for the use so required, as if in condemnation
proceedings.

In its final report the Interstate Commerce Commis-
sion held that it had no power to require the construction
and operation of a union station upon the site specified.
The Commission’s report was in part as follows:

“ Complainants have again raised the question whether
we have power to require the defendants to construct and
operate a union passenger station upon the site hereto-
fore specified in our findings. Their contention that we
have such power was pressed with vigor upon the original
submission before us. The complainants point to section
3, paragraphs (3) and (4) of the interstate commerce act
as furnishing the necessary statutory authority. As
stated in the original report, at page 430, we concluded
that we are not empowered to require the construction

81325°—30———4§
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of a union passenger station as sought in No. 14778, un-
der the issues framed in the complaint therein.

In Alabama & Vicksburg Ry. Co. v. Jackson & Eastern
Ry. Co., 271 U. S. 244, 250, the Supreme Court said:

“¢In matters relating to the construction, equipment,
adaptation and use of interstate railroad lines, with the
exceptions specifically set forth in paragraph (22), Con-
gress has vested in the Commission the authority to find
the facts and thereon to exercise the necessary judgment.
The Commission’s power under paragraph (3) of Sec. 3
to require the establishment of connections between the
main lines of carriers was asserted by it in Pittsburgh &
W.V.R. Co. v. Lake Erie, A. & W. R. Co., 81 1. C. C.
333, a case decided after the withdrawal by the Jackson
& Eastern of its application to the Commission for leave
to make the junction at Curran’s Crossing, and in Cham-
ber of Commerce v. Wichita Falls, R. & Ft. W. R. Co.,
109 I. C. C. 81. That its jurisdiction is exclusive was
held in People ex rel. New York C. R. Co. v. Public Serv-
ice Commission, 233 N. Y. 113, 119-121. Compare Lake
Erie, A. & W. R. Co. v. Public Utilities Commission, 109
Ohio St. 103.””

The Commission proceeded:

“The distinction between a simple switch connection
such as was contemplated by the cases previously referred
to, and the elaborate facilities sought to be required by
us in the present case, is obvious. Re-examination of
the whole subject again leads us to the conclusion that
under existing law we are not empowered to require the
construction of a union passenger station of the char-
acter sought by the complaint.

“All issues of fact having been considered and con-
cluded by our original report and this report on further
hearing, nothing remains for us but to deny the applica-
tion of the city of Los Angeles and the intervener, the
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Railroad Commission of the State of California, for a
final order herein requiring the construction of a station
as found in the public interest. &

In weighing the effect of the Transportatlon Act,
should be noted that in this important measure affectlng
associations between interstate carriers of a compulsory
character, there is nowhere express authority for the es-
tablishment of union passenger stations, compulsory or
otherwise. Emphasis is put on physical connection be-
tween the tracks of one carrier and others if permitted by
the Interstate Commerce Commission and if properly paid
for, either by agreement or condemnation, by the carrier
enjoying the use of the track of the other companies.
But it is limited in extent to connections with the ter-
minals of other companies within a reasonable length.
This Court said that the possible peril to interstate com-
merce in a physical connection between two main tracks
“ shows that the jurisdiction of the Commission over such
connections must be exclusive, if the duty imposed upon
it to develop and control an adequate system of inter-
state rail transportation is to be effectively performed.
Moreover, the establishment of junctions between the
main lines of independent carriers is commonly connected
with the establishment of through routes and the inter-
change of car services, and is often but a step toward the
joint use of tracks.” Alabama & V. R. Co. v. Jackson &
E.R. Co., 271 U. 8. 244, 250.

The description in the Alabama Railway case, 271 U. S
244, is that of a physical connection between railroads en-
gaged in interstate commerce, but it contains no sugges-
tion that the junction is to include union passenger
stations.

There are cases in the state courts in which by virtue
of statutory provision railroads are required expressly to
unite in a passenger station, if determined by Commis-
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sioners appointed by the Court or by a Railroad Com-
mission. Mayor and Aldermen of Worcester v. Norwich
& Worcester R. Co., 109 Mass. 103, 113; Railroad Com-
mission v. Alabama Northern R. Co., 182 Ala. 357; Rail-
road Commission v. Alabama Great Southern R. Co., 185
Ala. 354, 362; Missouri, O. & G. R. Co. v. State, 29 Okla.
640; Chicago, R. I. & P. R. Co. v. State, 90 Okla. 173;
State v. St. Louis Southwestern R. Co. (Tex. Civ. App.),
165 S. W. 491, 199 S. W. 829, 930; but there is no Fed-
eral case in which is built up out of such words as those
which we find in the Transportation Act of 1920 author-
ity for requiring such a station.

Without more specific and express legislative direction
than is found in the Act, we can not reasonably ascribe
to Congress a purpose to compel the interstate carriers
here to build a union passenger station in a city of the
size and extent and the great business requirements of Los
Angeles. The Commission was created by Congress. If
it was to be clothed with the power to require railroads
to abandon their existing stations and terminal tracks in
a city and to combine for the purpose of establishing in
lieu thereof a new union station, at a new site, that power
we should expect to find in congressional legislation. Such
authority, if conferred in Los Angeles, would have appli-
cation to all interstate railroad junctions, including the
numerous large cities of the country, with their resi-
dential, commercial, shopping, and municipal centers now
fixed and established with relation to existing terminals.
It would become a statute of the widest effect and would
enter into the welfare of every part of the country. Vari-
ous interests would be vitally affected by the substitution
of a union station for the present terminals. A selection
of its site from the standpoint of a city might greatly af-
fect property values and likewise local transportation
systems. The exercise of such power would compel the
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carriers to abandon existing terminals, to acquire new
land and rights of way and enter upon new construction,
to abandon large tracts and to sell territory of the same
extent as no longer necessary for the use of the carriers.

There would have to be tribunals to apportion the ex-
penditures and cost as between the carriers. A proper
statute would seem to require detailed directions, and
we should expect the intention to be manifested in plain
terms and not to have been left to be implied from varied
regulatory provisions of uncertain scope. It would be a
monumental work and one requiring the most extensive
exercise of expert engineering and railroad construction.
It would make possible great changes of much impor-
tance in the plans of every city and in the rearrange-
ment and mutations of railroad property and public and
private business structures everywhere. We find no
statutory preparation for the organization of such ma-
chinery.

We can not agree with the Court of Appeals of the Dis-
trict in its disposition to view § 3, paragraph 3, as vesting
the Interstate Commerce Commission “ with almost un-
limited power in the matter of establishing terminals and
union stations for the proper interchange of traffic be-
tween the converging interstate railroad lines.” The words
“reasonable, proper and equal facilities” are of course
comprehensive enough to include not only trackage but
terminal facilities described as extending a reasonable
distance outside of the terminal, but hardly to give the
Commission “ unlimited power ” in the building of union
stations.

To attribute to Congress an intention to authorize the
compulsory establishment of union passenger stations the
country over, without special mention of them as such,
would be most extraordinary. The general ousting from
their usual terminal facilities of the great interstate car-
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riers would work a change of title and of ownership in
property of a kind that would be most disturbing to the
business interests of every state in the country.

To recognize what is here sought as within the power
of the Commission to order to be done in each of all the
great cities throughout the United States, and to sustain
it as legal, without provision for effective restraint by the
carriers, or other interests, would expose the community
to possible abuse, with nothing but self-imposed restraint
on bureaucratic extravagance.

When the interest of a great city in its improvements is
to be promoted entirely at the expense of railroads that
enter it, Congress would be expected to hesitate before it
would change discretionary leave for the erection of such
stations into positive command. In such a case the ex-
penditure of a large amount of capital will not bring with
it corresponding increase in the railroad revenues. If
Congress had intended to give an executive tribunal un-
fettered capacity for requisitioning investment of capital
of the carriers and the purchase of large quantities of land
and material in an adverse proceeding, we may well be
confident that Congress would have made its meaning far
clearer and more direct than in the present meager pro-
visions of the Transportation Act. The suggestion of com-
plainants is that out of provisions for local union of main
tracks and switching tracks we should use our imaginations
and develop them into provisions for giant union passen-
ger stations. It is true that the railway systems may be
united through switches and connecting tracks in physical
connection, but this has not been held to justify great
monumental structures, extended in their complicated
machinery and superficial extent and expense. There is a
difference of real substance between such connecting
tracks and switches and junctions, and a metropolitan
union passenger station. The latter calls into being a new
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entity naturally requiring new legislative authority. This
Court, referring to a kindred matter, said of this case:

“ But there is a great difference between such relocation
of tracks or local union stations and what is proposed here.
The differences are more than that of mere degree; they
and their consequences are so marked as to constitute a
change in kind.” 264 U. S. 331, 346.

But it is said that we have already foreclosed the con-
clusion in this case by our opinion in 264 U. S. 331. The
only issue there presented to this Court, was whether it
was necessary to secure from the Interstate Commerce
Commission its approval of the construction of a union
station and the relocation of the connecting tracks pro-
posed. The point in that case was the necessity for the
acquiescence by the Interstate Commerce Commission in
respect to a union passenger station. We held such a cer-
tificate to be necessary before a union station or connect-
ing lines of interstate carriers could be lawful. That is all
we held.

It is quite true that we made references in the opinion
to a case foreshadowed in the hypothetical certificates of
the Commission in the building of a union station. Such
references, had, however, not the slightest significance in
respect to who could or should build the station, or whence
its cost should be defrayed. It was as far as possible from
the purpose of the Court in its opinion to indicate its
views of the powers which the Commission could exercise
adversely to the carriers in compulsory proceedings. They
were not before the Court for adjudication.

In what situations, if any, action of the Interstate Com-
merce Commission may be controlled or corrected by man-
damus need not now be considered, because it is apparent
that there is here no meritorious basis for exerting such
power, even if found to exist.

The judgment of the Court of Appeals of the District
of Columbia is Reversed.
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GENERAL INSURANCE COMPANY OF AMERICA
v. NORTHERN PACIFIC RAILWAY COMPANY.

CERTIORARI TO THE CIRCUIT COURT OF APPEALS FOR THE
NINTH CIRCUIT.

No. 23. Argued October 25, 1929.—Decided November 25, 1929.

Proof that a building close to a railway track took fire soon after
the passing of a train does not suffice to show that the fire was
caused by sparks from the engine and to raise a presumption
of negligence against the railway company in an action for damages
caused by the fire. So held in accordance both with rulings of
the Supreme Court of the State of Washington where the fire
occurred and the action was brought, and with rulings of the
federal courts. P. 76.

28 F. (2d) 574, affirmed.

CertIORARI, 279 U, S. 827, to review a judgment of
the Circuit Court of Appeals, which affirmed a judgment
of the District Court granting a non-suit against the
plaintiff, the present petitioner, in an action for damages
caused by fire alleged to have resulted from negligence
of the defendant Railway Company.

Mr. Ralph 8. Pierce presented the oral argument, and
Messrs. James B. Howe, Donald G. Graham, and James
B. Howe, Jr., filed a brief, for petitioner.

Mr. Dennis F. Lyons, with whom Mr. L. B. daPonte
was on the brief, for respondent.

Mgz. Cuier Justick TArT delivered the opinion of the
Court.

The General Insurance Company of America, a Wash-
ington corporation, issued to Peter Agor, a citizen and
resident of the State of Washington, two policies for
$12,000 each, insuring him against loss or damage by fire
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to wool and sacks contained in a warehouse situated in
Benton County, Washington. While the policies were
in full force, the warehouse and the wool and sacks con-
tained therein were destroyed by a fire, which started on
the 2nd of May, 1926, sometime between 7 and 10 o’clock
In the evening.

Thereafter the Insurance Company made two payments
to Agor, totalling $20,481.90, in discharge of its liability
to him under the policies. May 14, 1926, Agor executed
‘“ subrogation receipts” to the Insurance Company, in
which he acknowledged receipt of the sum above men-
tioned in full settlement of his claims against the Com-
pany for loss and damage caused by the fire, and by which
he assigned and transferred to the Insurance Company his
claims against any person or corporation which might
arise due to the loss and damage sustained by him, and
by which the Company was subrogated to the extent of
the amount paid to him.

Then the Insurance Company brought this action in
the United States District Court for the Western District
of Washington, alleging, in its amended complaint, a cause
of action against the Railway Company under each policy
and subrogation receipt, for the amount paid to Agor, with
interest, on the ground that the loss was due to the negli-
gence of the Railway Company in operating its railroad.

The Railway Company denied that it was responsible
for the fire or was guilty of negligence in respect to it.

Trial was had; four witnesses were sworn and exam-
ined for the plaintiff, and the plaintiff rested. The counsel
for the defendant moved for a non-suit. The motion was
granted and a judgment of dismissal entered. This was
on the ground that the plaintiff had failed to indicate any
facts sufficient to show negligence on the part of the de-
fendant as alleged, or at all. The Circuit Court of Ap-
peals affirmed the judgment.
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The facts were that the fire occurred at Badger in the
State of Washington. Badger was a small station on the
Northern Pacific Railway southeast of Seattle, on the
main line of the Company. The warehouse which burned
was 40 or 50 feet from the main tracks. The warehouse
was possibly 50 feet wide and 200 feet long. The country
about was sand and sagebrush. There was no blowing of
the wind testified to, except at noon of the day of the fire.
The fire was between half-past seven and ten in the eve-
ning. There was no wind in the evening. A freight train
of 70 cars passed going south between those hours. It
was a double-header. Between Badger and the previous
station, 7 miles away, there was a stiff upgrade from
north to south, and there was a good deal of puffing and
smoke between the two stations. The evidence is quite
clear, however, that for a measurable distance before the
train reached Badger the grade was either on the level or
down hill. There was no evidence of the presence of
sparks from the engine at the time of the fire or during
the evening. About twenty minutes after the train had
passed Badger the fireman looked back and remarked to
the engineer that there seemed to be a fire burning up all
Badger. Badger was a lonely station. There was no
stationshouse there. There were only three employees of
the Railway Company there and only three or four shacks
beside the warehouse. The fire occurred Sunday evening.

The chief witness called by the Insurance Company
testified he went to bed about eight o’clock, that he was
waked by the section foreman about ten o’clock. The fire
had begun at the southwest corner of the warehouse some
50 feet away from the track, and when he saw it it was
climbing from the ground up. The two or three men who
were present were not able to do anything to put the fire
out, and the building continued to burn until the next
day. There is no other evidence of the circumstances
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under which the fire took place. The warehouse was one
which could be opened by a key that was usually left in
the lock or in a hole near the door. There was evidence
that there were people who resorted to the warehouse and
slept there at times—sheep-shearers and others; but no
testimony shows that at the time of the fire there was any
blowing of tumble-weeds or other things which would
convey fire. This is a case in which if negligence is to
be presumed, it must arise from the mere passing of the
train followed by a fire. Nothing shows negligence by
the engineer, the fireman or the employees of the Railway
Company. No one is able to suggest what it was that
started the fire. There were many rats in the warehouse.
There had been vagrants around it. At times people had
seen tumble-weeds blown about in a wind, but nothing
of this kind indicates an occasion for a fire at the time
when it took place.

Counsel differ as to the law which should govern the
decision in this case, whether Washington or Federal
(so-called). In our judgment, it makes no difference.

A leading case in Washington is that of Thorgrimson
v. Northern Pacific R. Co., 64 Wash. 500. That was an
action for damages by the owner of a roofing plant situ-
ated about 80 feet south of the main line of the railway
company, and the theory of the suit was that the railway
company had negligently operated its train past the plant
and caused the fire which destroyed the property of the
plaintiff.

The Supreme Court of the State said [p. 502]:

“ The rule putting the burden on the railway company
to explain the cause of a fire following a passing engine,
to which this court is probably committed (Overacker v.
Northern Pac. R. Co., ante, [64 Wash.] p. 491, 117 Pac.
403), and which counsel relied on to carry the case to the
jury on questions of equipment and operation, is one of
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necessity, and is applied so that justice may not be de-
feated. But we know of no cases going to the extent to
which counsel would have us go to sustain their conten-
tion; that is, to presume negligence from the mere pass-
ing of the train followed by a fire. It is the proof of
setting the fire, and not the fact that a building adjacent
to a railroad right of way was burned, that raises the
inference of negligence and shifts the burden of proof.
In all the cases we have examined, including those from
our own court, where the burden has been shifted from
plaintiff to defendant, there has been some evidence
from which the jury might infer with reasonable certainty
that the fire would not have occurred unless set by the
passing train. Counsel admitted on the trial and appel-
lants now admit that they have no evidence other than
circumstantial evidence.”

The facts of the case before us do not show anything
more than the passing of the train and the existence of
fire fifteen or twenty minutes afterwards. No connection
is shown between the fire and the passing of the train
except that of sequence. The principles of the Washing-
ton case cited would require a non-suit in this case.

Nor are the Federal cases any more favorable to the
petitioner. In McCullen v. Chicago & Northwestern R.
Co., 101 Fed. 66, the action was to recover the value of
property said to have been set on fire by sparks from the
passing train on the defendant’s road. The evidence was
conflicting and the effect of the decision was that where
there was conflicting evidence as to whether the fire was
set by sparks from a passing train, the case should be
held to be one for a jury, and one in which a presumption
would arise from the fact of causing the fire that there
was negligence to be charged to the company. But that
case differs from the one at bar, for the reason that there
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was evidence there that the fire was occasioned by sparks
from the engine. No such evidence appears here. There
is entire absence of evidence here that the fire was created
by the presence of any sparks.

Another Federal case is that of Garrett v. Southern E.
Co., 101 Fed. 102. It was there held by the Circuit Court
of Appeals of the Sixth Circuit that in an action against
a railroad company for damages from fire alleged to have
been set by sparks from the defendant’s locomotive, the
burden was on the plaintiff to prove not only that the
fire was caused by sparks from the defendant’s engine
but that the emission of such sparks was due to defend-
ant’s negligence.

In the present case we need not go so far. Both the
circumstances that sparks caused the fire and that their
presence was due to the negligence of the railroad com-
pany are absent. The case comes exactly within the
rule laid down by this Court in the Nitro-Glycerine case,
15 Wall. 524, 538, where Mr. Justice Field said:

“Qutside of these cases in which a positive obligation
is cast upon the carrier to perform safely a special serv-
ice, the presumption is that the party has exercised such
care as men of ordinary prudence and caution would
exercise under similar circumstances, and if he has not,
the plaintiff must prove it. Here no such proof was
made and the case stands as one of unavoidable accident,
for the consequences of which the defendants are not
responsible. The consequences of all such accidents must
be borne by the sufferer as his misfortune.”

We think the trial judge was right in granting a non-
suit and the Circuit Court of Appeals in affirming it.

Judgment affirmed.
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WILLIAMS zt aL. v. RILEY, STATE CONTROLLER
OF CALIFORNTA.

APPEAL FROM THE DISTRICT COURT OF THE UNITED STATES
FOR THE NORTHERN DISTRICT OF CALIFORNIA.

No. 12. Argued April 18, 1929.—Decided November 25, 1929.

Statutes of California directed that all distributors of motor vehicle
fuel should be licensed and pay taxes amounting to three cents
per gallon sold, less an allowance of 19, and provided for reim-
bursing purchasers of fuel not used for operating vehicles upon
public highways. Plaintiffs, who, like thousands of other citizens
and taxpayers of the State, must obtain fuel for operating their
motor vehicles along the highways from the licensed distributors
at prices enhanced by the 3-cent tax, sued the state officer charged
with the duty of collecting the tax to enjoin him from so doing,
alleging that the tax was in conflict with the Fourteenth Amend-
ment, the Federal Highway Acts, and the constitution of the
State. Held that the plaintiffs had no status to maintain such a
suit. Frothingham v. Mellon, 262 U. S. 447. P. 79.

Affirmed.

AprrrAL from a decree of the District Court (three
judges) dismissing the bill in a suit to enjoin the State
Controller of California from enforcing statutes imposing
a gasoline tax.

Messrs. Edwin C. Ewing and W. R. Crawford submit-
ted for appellants.

Mr. Frank L. Guerena, Deputy Attorney General of
California, with whom Mr. U. S. Webb, Attorney General,
was on the brief, for appellee.

Opinion of the Court by Mg. Justice McREYNOLDS,
announced by the CHIEF JUSTICE.

By Acts approved July 11, 1916, Chap. 241, 39 Stat.
355, and Nov. 9, 1921, Chap. 119, 42 Stat. 212, Congress
provided for aid to the states in road-making and di-
rected “that all highways constructed or reconstructed
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under the provisions of this Act shall be free from tolls of
all kinds.” California assented to the provisions of these
acts and under them received large sums of money from
the United States.

By the Motor Vehicle Fuel Tax Statutes, Chap. 267,
Act 1923, Chap. 359, Act 1925, and Chaps. 716, 795, Act
1927, the California Legislature defined motor vehicle
fuel and directed that all distributors of it should be
licensed and pay taxes to the Controller of the State,
amounting to three cents per gallon sold, less an allow-
ance of one per centum. These statutes further provide
for reimbursing purchasers of fuel not used for operating
vehicles upon public highways.

Appellants, along with thousands of other citizens and
taxpayers of California, operate motor vehicles along the
highways. They have procured, and must hereafter pro-
cure, the necessary fuel from licensed distributors at
prices enhanced by the amount of the three cent tax.

The original bill, filed in the District Court of the
United States August 4, 1928, names as the only defend-
ant the State Controller—the officer charged with the
duty of enforcing the Motor Vehicle Fuel Tax Statutes.
It proceeds upon the theory that those statutes, under
the form of taxing dealers from whom appellants and all
other operators of motor vehicles must buy, in effect
exact tolls for the use of the highways, also grant certain
favors to the distributors, and deprive all such pur-
chasers of their property without due process of law.
Therefore, i1t is said, they conflict with the Fourteenth
Amendment, the Federal Highway Acts, and the Consti-
tution of California. The prayer is for a decree declaring
their invalidity and for an injunction restraining defend-
ant from attempting to enforce them, ete.

In the court below—three judges sitting—the bill was
dismissed, without written opinion.

Appellants may not undertake to test the validity of
the questioned acts by a proceeding of this character.
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Frothingham v. Mellon, Sec’y of the Treasury, 262 U. S.
447, 487, 488, announces the applicable doctrine.

“ The administration of any statute, likely to produce
additional taxation to be imposed upon a vast number of
taxpayers, the extent of whose several liability is in-
definite and constantly changing, is essentially a matter
of public and not of individual concern.”

The federal courts have no power per se to review and
annul acts of state legislatures upon the ground that they
conflict with the federal or state constitutions. “ That
question may be considered only when the justification
for some direct injury suffered or threatened, presenting
a justiciable issue, is made to rest upon such an act.”

The decree below is ATERNer.

The Crier JusTicE, MR. JusTicE VAN DEVANTER and
Mr. Justice BurrLEr are of opinion that the appel-

lants’ status is such as entitles them to test the validity
of the California statutes in question; that these statutes
do not exact tolls for the use of highways within the
meaning of the limitation contained in the Federal High-
way acts, and are not subject to the other objections
urged against them; and that for these reasons the de-
cree below should be affirmed.

BEKINS VAN LINES, INCORPORATED, ET AL. v.
RILEY, STATE CONTROLLER OF CALIFORNIA.

APPEAL FROM THE DISTRICT COURT OF THE UNITED STATES
FOR THE NORTHERN DISTRICT OF CALIFORNIA.

No. 13. Argued April 18, 1929.—Decided November 25, 1929.

A state law which, in the taxation of carriers of freight by motor
vehicle using the public highways, distinguishes between those
common carriers who operate over regular routes between fixed
termini and other carriers, common and private, does not deprive
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the first mentioned class of equal protection in violation of the
Fourteenth Amendment, even if the tax upon it be more burden-
some than that upon the others, since it can not be said that the
classification lacks any reasonable basis. So held in view (1) of
the differences between common and private carriers, and (2)
of the probability that common carriers operating regularly be-
tween fixed termini cause greater wear to the public highways
and greater danger to the public thereon. P. 82.

Affirmed.

AprrEAL from a decree of the District Court (three
judges) dismissing a bill to enjoin the State Controller
from enforcing a tax on the appellants’ gross receipts from
transportation of freight on public highways in motor
vehicles.

Mr. Samuel T. Bush, with whom Mr. William Sea, Jr.,
was on the brief, for appellants.

Mr. Frank L. Guerena, Deputy Attorney General of
California, with whom Mr. U. S. Webb, Attorney Gen-
eral, was on the brief, for appellee.

Opinion of the Court by Mgr. Justice McREYNOLDS,
announced by the CHIEF JUSTICE.

Appellants, as common carriers, are engaged in trans-
porting freight by motor vehicles for hire along public
highways between fixed termini and over regular routes
within California. The 1926 Amendment to the Consti-
tution and the statutes of that State lay upon such car-
riers a tax of 5% of their gross receipts in lieu of all other
taxes, while other freight carriers, common and private,
by motor vehicles, are subjected to different and, it is
alleged, less burdensome taxation. Cal. Const., Art. 13,
§ 15; March 5, 1927, Chap. 19, 1927 Cal. Stats.

By this proceeding, instituted July 21, 1928, appellants

ask that the constitutional amendment and the statute
81325°—30——6
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which undertake to lay such tax upon them be declared
discriminatory and in conflict with § 1, of the Fourteenth
Amendment; also that an injunction issue against the
State Controller forbidding him from attempting to en-
force payment.

Upon motion, without written opinion, the District
Court—three judges sitting—dismissed the bill. The
cause is here by direct appeal; and the only matter for our
determination is the validity of the challenged classifica-
tion.

The power of a State in respect of classification has
often been declared by opinions here. We are unable to
say that there was no reasonable basis for the one under
consideration; the court below reached the proper result;
and its decree must be affirmed.

Appellants voluntarily assumed the position of common
carriers operating between fixed termini and enjoy all con-
sequent benefits. That a marked distinction exists be-
tween common and private carriers by auto vehicles
appears from Frost v. Railroad Commission, 271 U. S.
583 and Michigan Public Utilities Commaission v. Duke,
266 U. S. 570. Sufficient reasons for placing common car-
riers, operating as appellants do, in a special class are
pointed out by Raymond v. Holm, 165 Minn. 215; State v.
Le Febure, 174 Minn. 248; Towa Motor Vehicle Assn. v.
Board of Railroad Commassioners, 207 lowa 461; Liberty
Highway Co. v. Michigan Public Utilities Commassion,
294 Fed. 703. Their use of the highways probably will be
regular and frequent and, therefore, unusually destructive
thereto. Also it will expose the public to dangers exceed-
ing those consequent upon the occasional movements of
other carriers.

Although relied upon by counsel and said to be almost
identical with the case at bar, Quaker City Cab Co. v.
Pennsylvania, 277 U, 8. 389, gives no support to claim of
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undue discrimination. We regard the controversy as not
open to serious doubt and further discussion of it seems

unnecessary.
Affirmed.

SAFE DEPOSIT AND TRUST COMPANY OF BAL-
TIMORE v. COMMONWEALTH OF VIRGINIA.

APPEAL FROM THE SPECIAL COURT OF APPEALS OF VIRGINIA.

No. 20. Argued October 24, 1929 —Decided November 25, 1929.

1. Cause held properly here on appeal; certiorari denied. P. 89.

2. A statute of a State which undertakes to tax things wholly beyond
her jurisdiction or control conflicts with the Fourteenth Amend-
ment. P. 92.

3. Mobilia sequuntur personam is a fiction intended for convenience,
not controlling where justice does not demand it, and not to be
applied if the result would be a patent and inescapable injustice
through double taxation, or otherwise. Pp. 92, 93.

4, Intangibles, such as stocks and bonds, in the hands of the holder
of the legal title, with definite taxable situs at that owner’s resi-
dence not subject to be changed by the equitable owner, may not
be taxed at the latter’s domicile in another State. P. 93.

5. A citizen of Virginia transferred a fund of stocks and bonds to a
Maryland Trust Company in trust for his two minor sons. The
trustee was empowered to change the investments and was to
accumulate the income, first paying taxes and its own commis-
sions, and, as each son attained the age of twenty-five years, was
to pay him one-half of the principal with the income accumulated
thereon. If either son died before receiving his share, his share was
to be paid over to his children, if he left any; otherwise it was to be
added to that of the surviving son and held for his use and benefit
in the same manner as the original share of that son was held.
The deed made no provision for the event of death of both sons
under twenty-five without issue. The donor reserved to himself
a power of revocation but died in Virginia without exercising it.
The Trust Company continued to hold the original securities in
Baltimore, Maryland, and paid the taxes regularly demanded by
that City and State on account of them. Administration of the
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donor’s estate was had in Virginia, where the two sons, still in
their minority, also were domiciled. The courts of Virginia sus-
tained a Virginia tax upon the whole corpus of the trust estate by
regarding the sons, in conjunction with the administrator, as the
real owners of it. Held that the tax was on property beyond the
jurisdiction of the State and invalid under the Fourteenth
Amendment.
151 Va. 883, reversed.

AppEAL from a judgment of the Special Court of Ap-
peals of Virginia which affirmed a judgment denying
relief to the Trust Company from assessments of taxes.

Mr. Littleton M. Wickham, with whom Messrs. J. Jor-
dan Leake, A. S. Buford, Jr., Wm. P. Constable, and
Joseph M. Hurt, Jr., were on the brief, for appellant.

The statute is unconstitutional unless the cesturs and
the estate own the entire corpus. We take it to be un-
disputed by counsel for the Commonwealth that no
greater tax would have been imposed had an identical
set of securities been held in absolute estate by a resident
of Richmond, Virginia, in his safe-deposit box in a
Richmond bank.

It surely cannot be contended that the mere accident of
appellant’s appearance before a Virginia tribunal can
justify the taxation of the corpus of a fund held in Mary-
land, when appellant neither resides in Virginia nor is
acting in any fiduciary capacity under the supervision of
a Virginia court. Dewey v. Des Moines, 173 U. S. 193.

A State has power to tax intangibles held without its
borders to the extent only of such interest therein as may
belong to a resident of the State. Brooke v. Norfolk,
277 U. S. 27.

The inquiry here, then, is what interest in the fund
assessed is owned by residents of Virginia? Obviously,
the owners of the largest share are appellant’s cestuis,
but, though their interest may be technically a fee de-
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feasible, it is certainly not the entirety. Saltonstall v.
Saltonstall, 276 U. S. 260. Assume the disabilities of
nonage removed, so that the cestuis could validly bind
themselves to part with their interest, could they, or
either of them, obtain for it the value actually taxed?
Obviously not, because any purchaser would estimate the
probability of a defeasance and reduce accordingly the
amount he would be willing to pay. In other words,
neither cestuz can sell the remainder, or whatever estate
depends upon his death before 25, since such estate is
owned by others, amongst whom are his brother and his
own issue (now unborn). We do not now contend that
the State of Virginia could not constitutionally tax what-
ever may be the value of the cestut’s interest. This, how-
ever, she has not seen fit to do (as she has not, indeed,
provided any machinery for ascertaining such value);
but, on the contrary, she has taxed the entirety.

Still another interest is owned by the Kellam estate, as
representing such persons as may take in event both
cestuis die without issue and under twenty-five, The con-
tingency is not provided for in the trust, and the record
is, of course, silent as to the place of residence of these
persons, if they exist or are identifiable. Whoever they
are, or wherever they may be, it is clear that their inter-
est is a mere reversion, if we may speak by analogy with
the law of real property, and, as such, is far from entire.

The Kellam estate as standing in the place of the
grantor, can claim no ownership. Bullen v. Wisconsin,
240 U. S. 625. No resident ownership, therefore, can be
predicated upon the fact that administration took place
In Virginia.

The interests belonging to both cestuis when added to
those belonging to the estate, fall short of totality by the
extent of the interest belonging to the cestuis’ issue,
whom, as already stated, we may with complete confi-
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dence assume to have been yet in futuro at the time of
the institution of these proceedings, as the two boys were
then, respectively 1414 and 11 years old.

The contingent interests just discussed would seem to
have no situs apart from the securities themselves, and
the securities are in Maryland, not Virginia. In other
words, so far as concerns these contingent interests, there
i1s no ““ person for the movables to follow.”

Any theory that would support a tax in this case on
the ground that the property was once in Virginia must,
we conceive, be based on a fundamental misconception of
state power and jurisdiction. State Tax on Foreign Held
Bonds, 15 Wall. 300; Frick v. Pennsylvania, 268 U. S. 473.

Now, “jurisdiction” and ““ power to impose” a tax
are questions, not of motive, but of fact. Their existence
does not depend on the intentions of the person whose
object it may be to escape them. Either the property is
within the jurisdiction or it is not. Can a tax upon it be
justified by a retrospective view of why it is where it is?
Surely not. If M, a resident of Virginia, believing his
taxes too burdensome and desiring to escape them, re-
moves himself and all his property to another State,
could this Commonwealth (assuming she in some way
obtained a temporary jurisdiction of his person) impose
a tax on his property? Surely not. Yet any theory in-
volving origin as a criterion would justify a tax in that
case. Cf. Buck v. Beach, 206 U. S. 392.

Appellant’s cestuis are not, from the constitutional
standpoint, the owners of the fund in any sense of this
term. Ownership is not a technical conception but one
that should be viewed realistically and as meaning pos-
session or control, or the immediate right to either. Bullen
v. Wisconsin, 240 U. S. 625; Wachovia v. Doughton, 272
U. S. 567; Brooke v. Norfolk, 277 U. 8. 27; Attorney
General v, Power, [1906] 2 1. R, 272, K. B. D.
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The ownership pertaining to appellant’s cestuis in their
own right will not support the constitutionality of the
statute.

Mr. Henry R. Miller, Jr., with whom Mr. W. W. Mar-
tin was on the brief, for appellee.

The proper party appellant is “ The Safe Deposit and
Trust Company of Baltimore, Maryland, Trustee for L. J.
and E. P. Kellam,” and not that company in its indi-
vidual capacity.

Under the doctrine of mobilia sequuntur personam,
approved in Blodgett v. Silberman, 277 U. 8. 1, Virginia
may tax intangible property such as is here involved to its
residents, even though the physical evidences thereof be
located outside the jurisdiction of Virginia. Fidelity &
Columbia Trust Co. v. Louisville, 245 U. S. 54; and even
though the legal title thereto be in a non-resident.

The question at issue here is, did the sons “own” so
much of the trust fund as amounted in value to the value
of the entire fund? If they did, the assessment is valid.

The two sons took vested absolute estates in the per-
sonal property, with their enjoyment thereof postponed,
such vested estates being subject to be divested upon the
happening of either of the conditions subsequent. Crop-
ley v. Cooper, 19 Wall. 167; Carter v. Keesling, 130 Va.
655. There can be no question of the right of Virginia
to tax such vested estates, and such other estates as the
two sons have in the property.

It is argued, however, that the aggregate value of the
sons’ interest is less than the value of the fund, the dif-
ference being represented by (a) the interests of the
unborn issue and (b) the interests of whatever persons
take in the event of the death of both sons under twenty-
five and without issue.
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The interests of the unborn issue of the sons are of no
value. Howbert v. Cauthorn, 100 Va. 649; Young v.
Young, 89 Va. 675.

It is true that by statute in Virginia now, such an
interest as was involved in either of those two cases may
be disposed of by deed and, even in the absence of statute,
a deed of such interest might operate as an estoppel. But
the “ naked possibility ” is not thereby given any value.

In the Howbert and Young cases some of the remain-
dermen were in esse. Here the remaindermen are yet un-
born. The interests of the unborn issue are thus depend-
ent upon a double contingency—birth of issue, death of
the issue’s father under twenty-five—and are thereby
reduced from a “ naked possibility ” to a “strong improb-
ability.” :

Then too, the assessment of a property tax is made
upon the basis of the value of the property at a definite
day in the past, not upon the value of the property in the
future. On the dates when these assessments were made,
the two sons were the owners of the absolute estate in the
personalty. They were both alive without issue and
there was, therefore, no derogatory estate in any one else.

The possibility of death of both sons under twenty-five,
without issue, does not defeat the assessment. Should
such event happen, the property would descend to the
heirs of the one dying second, or pass under his will to his
legatees. As to this contingency, the deed of trust is
silent, and there can be no estate in other persons by way
of limitation upon such event, save by implication, and
such limitations are not favored and the courts will incline
against their creation either by devise or by deed, when
the words employed are not clear and definite. Brewster
v. McCall, 15 Conn. 274. In the absence of all reference
to such an event, and when it was the intent of the
grantor in the deed to give to the beneficiaries an absolute
estate, it should be held that the happening of the con-
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tingency (death of both sons under twenty-five without
issue) does not affect the estate already created by the
death of the first son, which estate is (1) an absolute
estate in the then surviving son, or (2) a reversion in the
grantor in the deed. Both (1) and (2) are represented by
residents of Virginia, and Virginia may therefore tax
those interests and include such tax in the assessment
made against the trustee, who is directed to pay all
taxes chargeable. Distinguishing Brooke v. Norfolk, 277
RS, 27

Mr. Russell L. Bradford, as amicus curiae, filed a brief
on behalf of The City Bank Farmers Trust Company, of
New York, as Trustee, by special leave of court.

Opinion of the Court by Mr. Justicke McREYNOLDS,
announced by the CHIEF JUSTICE.

This cause is properly here upon appeal. The petition
for certiorari is therefore denied.

May 4th, 1920, Lucius J. Kellam, then domiciled and
residing in Accomac County, Virginia, transferred and
delivered to the Safe Deposit and Trust Company of
Baltimore, Maryland, stocks and bonds of sundry corpo-
rations valued at fifty thousand dollars, with power to
change the investments, upon the following terms—
S to collect the income arising therefrom and
after paying such taxes as may be chargeable thereon and
its 5% commissions on the gross income, to accumulate the
net income for the benefit of the two sons of myself, that
is to say, Lucius J. Kellam, Jr., who attained the age of
eight years on September 25, 1919, and Emerson Polk
Kellam, who attained the age of five years on February 5,
1920, and when the said Lucius J. Kellam, Jr., arrives at
twenty-five years of age, to deliver to him one-half of the
principal of the estate hereby conveyed and one-half of
the said accumulations of income—the other half of the
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said principal and accumulations of income shall be re-
tained by said Trustee and all income therefrom shall
continue to be accumulated until the said Emerson Polk
Kellam arrives at twenty-five years of age when he shall
become entitled to the said one-half of the principal and
accumulations so retained together with all further accum-
ulations thereon. If either of said two sons shall die
before receiving his share of said principal and accumu-
lations, then the same shall be paid over and delivered
to his children living at his death; and if either shall die
before receiving his share without issue, then such share
shall be added to the share of the survivor and be held
for his use and benefit in the same manner precisely as
his original share is held.”

The deed made no provision for the event of death
of both sons under twenty-five without issue. The donor
reserved to himself power of revocation, but without exer-
cising it, died in 1920. Administration on his estate was
had in Accomac County, Virginia, and his two sons are
domiciled there.

Except as changed by reinvestment, the Trust Com-
pany has continued to hold the original securities in
Baltimore, Maryland, and has paid the taxes regularly
demanded by that City and State on account of them.

An assessment for taxation in Accomac County, Vir-
ginia, for the years 1921, 1922, 1923, 1924 and 1925 upon
the whole corpus of the trust estate was sustained by
the court below—the highest State tribunal to which the
matter could be submitted. It declared Sec. 2307, Vir-
ginia Code (1919), as amended in 1920, 1922 and 1923%,

*Sec. 2307, Va. Code 1919 (as amended). By whom property
is to be listed; to whom taxed—If property be owned by a person
sui juris, it shall be listed by and taxed to him. If property be
owned by a minor, it shall be listed by and taxed to his guardian or
trustee, if any he has; if he has no guardian or trustee it shall be
listed by and taxed to his father, if any he has; if he has no father,
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applicable, adequate to support the demand and not in
conflict with the Fourteenth Amendment.

Appellant maintains that, so interpreted and applied,
the statute lays a tax upon property wholly beyond the
jurisdiction of the State and consequently offends the
Fourteenth Amendment.

Manifestly, the securities are subject to taxation in
Maryland where they are in the actual possession of the
Trust Company—holder of the legal title. That they are
property within Maryland is not questioned. De Ganay
v. Lederer, 250 U. S. 376, 382. Also, nobody within Vir-
ginia has present right to their control or possession, or
to receive income therefrom, or to cause them to be
brought physically within her borders. They have no
legal situs for taxation in Virginia unless the legal fiction
mobilia sequuntur personam is applicable and control-
ling. The court below, recognizing this, held the two
sons, in conjunction with the administrator of the father’s
estate—all domiciled in Virginia—really owned the fund

then it shall be listed by and taxed to his mother, if any he has;
and if he has no guardian, nor trustee, father nor mother, it shall
be listed by and taxed to the person in possession. If the property
1s the separate property of a person over twenty-one years of age
or a married woman, it shall be listed by and taxed to the trustee,
if any they have in this State; and if they have no trustee in this
State, it shall be listed by and taxed to themselves. In either case,
it shall be listed and taxed in the county or city where they reside;
but if they be non-residents of Virginia, the property shall be listed
and taxed in the county or city wherein such trustee resides. If the
property be the estate of a deceased person, 1t shall be listed by
the personal representative or person in possession, and taxed to the
estate of such deceased person. If the property be owned by an
idiot or lunatie, it shall be listed by and taxed to his committee,
if any; if none has been appointed, then such property shall be
listed by and taxed to the person in possession. If the property is
held in trust for the benefit of another, it shall be listed by and
taxed to the trustee in the county or city of his residence (except as
hereinbefore provided).
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and that by reason of the fiction its taxable situs fol-
lowed them.

We need not make any nice inquiry concerning the
ultimate or equitable ownership of the securities or the
exact nature of the interest held by the sons. In the dis-
closed circumstances, we think that is not a matter of
controlling importance.

Ordinarily this Court recognizes that the fiction of
mobilia sequuntur personam may be applied in order to
determine the situs of intangible personal property for
taxation. Blodgett v. Silberman, 277 U. S. 1. But the
general rule must yield to established fact of legal owner-
ship, actual presence and control elsewhere, and ought
not to be applied if so to do would result in inescapable
and patent injustice, whether through double taxation or
otherwise. State Board of Assessors v. Comptoir National
d’Escompte, 191 U. S. 388, 404; Buck v. Beach, 206 U. S.
392, 408. Liverpool & L. & G. Ins. Co. v. Orleans Asses-
sors, 221 U. 8. 346, 354; Maguire v. Trefry, 2563 U. S. 12,
17. Here, where the possessor of the legal title holds
the securities in Maryland, thus giving them a permanent
situs for lawful taxation there, and no person in Virginia
has present right to their enjoyment or power to remove
them, the fiction must be disregarded. It plainly con-
flicts with fact; the securities did not and could not follow
any person domiciled in Virginia. Their actual situs is
in Maryland and can not be changed by the cestuis que
trustent.

The power of Virginia to lay a tax upon the fair value
of any interest in the securities actually owned by one of
her resident citizens is not now presented for considera-
tion. See Maguire v. Trefry, supra.

A statute of a State which undertakes to tax things
wholly beyond her jurisdiction or controi conflicts with
the Fourteenth Amendment. Union Refrigerator Transit
Co. v. Kentucky, 199 U, S. 194, 204; Buck v. Beach, 206
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U. S. 392, 402, 408, 409; Frick v. Pennsylvania, 268 U. S.
473; Wachovia Bank & Trust Co. v. Doughton, 272 U. S.
56 1 57958

Tangible personal property permanently located be-
yond the owner’s domicile may not be taxed at the latter
place. Union Refrig. Transit Co. v. Kentucky, supra;
Frick v. Pennsylvania, supra. Intangible personal prop-
erty may acquire a taxable situs where permanently lo-
cated, employed and protected. New Orleans v. Stempel,
175 U. 8. 309; Bristol v. Washington County, 177 U. S.
133; State Board of Assessors v. Comptoir National
d’Escompte, 191 U. S. 388; Metropolitan Life Ins. Co. v.
New Orleans, 205 U. S. 395; Liverpool & L. & G. Ins.
Co. v. Orleans Assessors, 221 U. S. 346.

Here we must decide whether intangibles—stocks,
bonds—in the hands of the holder of the legal title with
definite taxable situs at its residence, not subject to
change by the equitable owner, may be taxed at the lat-
ter’s domicile in another State. We think not. The rea-~
sons which led this Court in Union Refrig. Transit Co. v.
Kentucky, 199 U. S. 194, and Frick v. Pennsylvania, 268
U. S. 473, to deny application of the maxim mobilia
sequuntur personam to tangibles apply to the intangibles
in appellant’s possession. They have acquired a situs
separate from that of the beneficial owners. The adop-
tion of a contrary rule would “ involve possibilities of an
extremely serious character ” by permitting double taxa-
tion, both unjust and oppressive. And the fiction of
mobilia sequuntur personam “was intended for con-
venience, and not to be controlling where justice does not
demand it.”

No opinion of this Court seems definitely to rule the
exact point now presented. Blackstone v. Muller, 188
U. S. 189, sustained an assessment of tax by New York
upon the transfer of credits, declared to have taxable situs
within her borders, under the will of a citizen of Illinois.
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In Wheeler v. Sohmer, 233 U. S. 434, the tax was not laid
at the owner’s domicile, but by the State wherein the
securities were deposited. Bullen v. Wisconsin, 240 U. S.
625, involved an inheritance tax; the creator of the trust
resided in Wisconsin at his death and an Illinois Com-
pany with legal title then held possession of the property
in Chicago; but the creator had retained full power to
revoke the trust and regain control. Fidelity & Columbia
Tr. Co. v. Louisville, 245 U. S. 54, sustained a tax laid at
the domicile of the legal owner. He had full power to
control the deposits in St. Louis banks and might have
brought the entire fund within Kentucky’s jurisdiction.
In Blodgett v. Silberman, 277 U. S. 1, the decedent—a
resident of Connecticut—had control and present right
to all benefits arising from the property. The legal title
was not held by another with the duty to retain posses-
sion, as in the present cause. Moreover, this Court did
not there determine that the property had a taxable situs
in New York.

Any general statement in the above opinions which
may seem to interfere with the conclusion here an-
nounced must be limited and confined to the precise
situation then under consideration.

It would be unfortunate, perhaps amazing, if a legal
fiction originally invented to prevent personalty from
escaping just taxation, should compel us to accept the
irrational view that the same securities were within two
States at the same instant and because of this to uphold
a double and oppressive assessment.

The judgment of the court below must be reversed and
the cause remanded for further proceedings not incon-
sistent with this opinion,

Reversed,
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Concurring opinion of MR. JUSTICE STONE.

I concur in the result. It is enough to support it that,
as stipulated in the record, the Virginia assessment was
levied against a trustee domiciled in Maryland upon se-
curities held by it in trust in its exclusive possession and
control there, and so is forbidden as an attempt to tax
property without the jurisdiction. Brooke v. Norfolk, 277
U. S. 27. But the question whether the Fourteenth
Amendment forbids a tax on the beneficiaries, in Virginia,
where they are domiciled, measured by their equitable in-
terests, seems to me not to be presented by the record and
so, under the settled rule of decision of this Court, ought
not now to be decided. Burton v. United States, 196 U. S.
283, 296; Blawr v. United States, 250 U. S. 273, 279; Flint
v. Stone Tracy Co., 220 U. 8. 107; Light v. United States,
220 U. S. 523, 538.

No attempt was made by Virginia to tax the equitable
interests of the beneficiaries of the trust. That the thing
taxed or the measure of the tax is different from the
equitable interests of the beneficiaries, as affected by
the specified contingencies, sufficiently appears from the
fact that the one may well have been of different value
than the other. In fact, the securities seem to have
been assessed at their full value although the equi-
table interests of the beneficiaries are less than the whole.

It may be that Virginia, following its own view of the
nature of vested and contingent interests, might tax the
interests of these beneficiaries as though they were the
whole, but it is sufficient for present purposes that it has
not assumed to do so. In the face of the present record
we are not required to speculate how far a tax, forbidden
because assessed upon property beyond the jurisdiction,
may be upheld because it may be passed on to the bene-
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ficiaries in Virginia and the equitable interests thus
reached by indirection.

If the question were here I should not be prepared to
go so far as to say that the equitable rights in personam
of the beneficiaries of the trust might not have been taxed
at the place of their domicile quite as much as a debt
secured by a mortgage on land in another jurisdiction,
notwithstanding the fact that the land is also taxed at
its situs. See Union Refrigerator Transit Co. v. Ken-
tucky, 199 U. S. 194, 205; Bristol v. Washington County,
177 U. S. 133; Kirtland v. Hotchkiss, 100 U. S. 491;
Savings Society v. Multnomah County, 169 U. S. 421, 431.
In neither case, if the threat of double taxation were con-
trolling, which under the decisions it is not, Fidelity &
Columbia Tr. Co. v. Louisville, 245 U. S. 54, 58; Cream
of Wheat Co. v. Grand Forks Co., 253 U. S. 325, 330;
Citizens Nat’l Bank v. Durr, 257 U. S. 99, 109; cf. Swiss
Oil Corporation v. Shanks, 273 U. S. 407, 413, would it
seem that in any real sense is there double taxation, since
the legal interests protected and taxed by the two taxing
jurisdictions are different.

MRg. JusTicE BRANDEIS concurs in this opinion.
MRgr. JusticE HoLMmES:

The Special Court of Appeals was plainly right in hold-
ing that the deed of trust conferred an absolute gift upon
the two beneficiaries, perhaps, though I doubt it, subject
to be divested upon a condition subsequent. Gray, Per-
petuities, 1st ed., § 108. If the beneficiaries could be
taxed at all they could be taxed for the whole value of
the property, because the whole title was in them, even
if liable to be divested at some future time in a not very
probable event.

I am of opinion that on principle they can be taxed.
In the first place I do not think that it matters that the
owners, residing in Virginia, have only an equitable title.
To be sure the trustee having the legal title and posses-
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sion of the bonds in Maryland may be taxed there. But

that does not affect the right of Virginia by reason of
anything that I know of in the Constitution of the United

States. Bonaparte v. Tax Court, 104 U. S. 592. Kuidd
v. Alabama, 188 U. S. 730, 732, 733. Hawley v. Malden,
232 U. S. 1, 13. Cream of Wheat Co. v. Grand Forks,
253 U. S. 325, 330. Citizens National Bank v. Durr, 257
U. S. 99, 109. Blodgett v. Silberman, 277 U. S. 1, 10.
Compare with the last case Wheeler v. Sohmer, 233 U. S.
434.

I see no other fact to cut down Virginia’s power. It is
true that the conception of domicil has been applied to
tangible personal property and it now is established that
a State cannot tax the owner of such property if it is
permanently situated in another State. But hitherto the
decisions have been confined to tangibles that in a plain
and obvious way owed their protection to another power.
Union Refrigerator Transit Co. v. Kentucky, 199 U. S.
194, 206. It seemed to me going pretty far to discover
even that limitation in the Fourteenth Amendment. It
opens vistas to extend the restriction to stocks and bonds
in a way that I cannot reconcile with Blodgett v. Silber-
man, 277 U. S. 1. Taxes generally are imposed upon
persons, for the general advantages of living within the
jurisdiction, not wupon property, although generally
measured more or less by reference to the riches of the
person taxed, on grounds not of fiction but of fact.
Fidelity & Columbia Trust Co. v. Louisville, 245 U. S.
54, 58. Kirtland v. Hotchkiss, 100 U. S. 491, 498. The
notion that the property must be within the jurisdiction
puts the emphasis on the wrong thing. The owner may
be taxed for it although it never has been within the
State. Southern Pacific Co. v. Kentucky, 222 U. S. 63.
It seems to me going still further astray to rely upon the
sttus of the debt. A debt is a legal relation between two
parties and, if we think of facts, is situated at least as
much with the debtor against whom the obligation must

be enforced as it is with the creditor, To say that a debt
81325°—30—17
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has a situs with the creditor is merely to clothe a foregone
conclusion with a fiction. The place of the property is
not material except where inability to protect carries
with it inability to tax. But that is an exceptional con-
sequence. One State may tax the owner of bonds of
another State, although it certainly contributes nothing
to their validity. Bonaparte v. Tax Court, 104 U. S. 592.
It is admitted that Maryland could tax the trustee in
this case although most at least of the securities handed
over were beyond the power of Maryland to affect in
any substantial way. The equitable owners of the fund
were in Virginia and I think they could be taxed for it
there. I do not understand that any merely technical
question is raised on the naming of the trustee instead of
the cestuis que trustent as the party taxed. Nor is there
any question of the amount. Throughout the record,
by the Court and by the trustee, the single issue is stated
to be whether the fund can be reached. In the words
of the trustee it is: “ Has such corpus, so created and
held, a taxable situs in Virginia within the sanction of
section one of the 14th Amendment to the Constitution
of the United States?” I think the judgment should
be affirmed.

UNITED STATES Er AL. v. ERIE RAILROAD COM-
PANY ET AL.

APPEAL FROM THE DISTRICT COURT OF THE UNITED STATES
FOR THE DISTRICT OF NEW JERSEY.

No. 30. Argued November 1, 1929.—Decided November 25, 1929.

1. The Interstate Commerce Commission has power to establish
rates on intrastate shipments which are part of foreign commerce.
P. 100.

2. Whether a shipment is foreign or local is determined by the essen-
tial character of the commerce; it is not dependent upon the
question when or to whom title passes; and the shipment may be
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foreign in its entirety even though completed under a local bill of
lading with a temporary detention before or after the local move-
ment. P. 101.

3. The Commission found that the consignee of shipments from
abroad acted only as agent of the consignors under a duty to
reconsign the goods on a local bill of lading to their ultimate
destination, in accordance with what it found to be the continuing
intent from the time the goods were placed on board the steamers.
There being ample evidence to support these findings, they should
have been accepted by the District Court as conclusive; and the
holding that the local movement was in fact a part of foreign
commerce should not have been disturbed. P. 102.

32 F. (2d) 613, reversed.

ArrEAL from a decree of the District Court setting aside
and annulling an order of the Interstate Commerce Com-
mission which required the establishment of a specific
rate on shipments of imported wood pulp, from Hoboken,
the place of importation, to another place in New Jersey.

Solicitor General Hughes, Assistant to the Attorney
General O’Brian, and Messrs. George C. Butte and Elmer
B. Collins, Special Assistants to the Attorney General,
filed a brief on behalf of the United States.

Mr. Edward M. Reidy, with whom Mr. Daniel W.
Knowlton was on the brief, for the Interstate Commerce
Commission.

Mr. Marion B. Pierce, with whom Mr. Herbert A. Tay-
lor was on the brief, for appellees.

Mgr. Justice Branpers delivered the opinion of the
Court.

Upon complaint of Hamersley Manufacturing Com-
pany, the Interstate Commerce Commission issued an
order that the Erie Railroad Company and a connecting
carrier establish an all-rail rate of 10 cents per 100 pounds
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on wood pulp imported through the port of Hoboken,
New Jersey, and shipped from there to Garfield, New
Jersey, in carloads. Hamersley Mfg. Co. v. Erie R. Co.,
126 1. C. C. 491; 148 1. C. C. 47. The carriers brought this
suit in the federal court for that State to enjoin enforce-
ment of the order and to set it aside. The District Court
granted the relief. Erie R. Co. v. United States, 32 F.
(2d) 613. The case is here on direct appeal under Act of
October 22, 1913, c. 32, 38 Stat. 208, 220, Act of February
13, 1925, c. 229, 43 Stat. 936, 938, amending § 238 of the
Judicial Code. The sole ground for the carriers’ attack
on the order, and also the sole ground for the decree below,
is that the shipments are wholly intrastate and, therefore,
the Commission lacked jurisdiction over the rates.

The Commission found the following facts concerning
the course of the business involved. The Hamersley Com-
pany makes to a New York broker, who is a commission
agent for specified foreign mills, its offer to buy a certain
quantity and grade of pulp manufactured abroad. The
broker cables the offer to one of the foreign mills which he
represents, naming the prospective purchaser. If the
offer is accepted, the broker so informs the Company and
then makes a contract with it in his own name, sending a
copy to the mill. The contract provides for shipment
from abroad during a specified period and delivery, at the
agreed price, on dock New York Harbor. The mill is not
named in the contract. It ships to the broker the ordered
quantities marked with a brand, but not so as to show the
individual customer, and cables the broker when the ship-
ment is made, naming the steamer, the quantity, the cus-
tomers, and the date of expected arrival. This informa-
tion is communicated by the broker to the Company. It
appears from the record that the broker pays the mill as
soon as he is thus advised of the shipment; and that the
ship’s bill of lading is sent to him.
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The pulp destined for the Company may be part of a
larger shipment. But the number of bales allotted to it
are always delivered at Garfield; none may be diverted to
any other customer; and no pulp is shipped to the broker
for sale to purchasers to be obtained while the pulp is in
transit or after its arrival. Upon arrival of the pulp in
Hoboken, the broker gives to a terminal company the
dock orders, specifying delivery of the required number
of bales, and makes out: the bills of lading for shipment
from there to Garfield. These papers name the ship by
which the pulp arrived at the Hoboken dock. There may
be some delay in forwarding the wood pulp by rail after
delivery on the dock because, under an arrangement be-
tween the broker and the Company, the pulp is shipped
from the dock in lots of two or three cars in order to
prevent congestion at Garfield. The freight from the dock
to Garfield is paid by the Company to the rail carrier.
The Commission found “that from the time the pulp is
placed on board steamers at foreign ports there is a con-
tinuing intent on the part of the shipper that it shall be
transported to Garfield.”

The carriers contend that title to the pulp does not pass
to the Company until the broker arranges, at the Hoboken
dock, for shipment of the specific lot to Garfield; that the
shipment by the mill to its agent, as consignee, of pulp in
quantity exceeding that ultimately destined to Garfield,
terminates when the pulp is delivered on dock at
Hoboken; that this foreign shipment is distinct from the
subsequent shipment by the broker to Garfield of the
smaller quantity, under a new and local bill of lading; and
that therefore, the rail movement from Hoboken to Gar-
field is an independent intrastate transaction. But the
nature of the shipment is not dependent upon the ques-
tion when or to whom the title passes, Pennsylvania R.
Co. v. Clark Coal Co., 238 U. 8. 456, 465-6. It is deter-
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mined by the essential character of the commerce. Balti-
more & Ohio S. W. R. Co. v. Settle, 260 U. S. 166, 170. It
is not affected by the fact that the transaction is initiated
or completed under a local bill of lading which is wholly
intrastate, Ohio R. R. Commission v. Worthington, 225
U. S. 101, 108-110; Texas & New Orleans R. Co. v. Sabine
Tram Co., 227 U. S. 111; Hughes Bros. Co. v. Minnesota,
272 U. S. 469; or by the fact that there may be a deten-
tion before or after the shipment on the local bill of
lading, Carson Petroleum Co. v. Vial, 279 U. S. 95. The
findings of the Commission, that the broker acts only as
agent and that from the time that the pulp is put aboard
the steamer there is a continuing intent that it should be
transported to Garfield, ought to have been accepted by
the Distriet Court as conclusive, since there was ample
evidence to sustain them. Western Paper Makers’ Chem-
ical Co. v. United States, 271 U. S. 268; Virginian R. Co.
v. United States, 272 U. S. 658. The rail transportation

is in fact a part of foreign commerce.
Reversed.

CHESAPEAKE & OHIO RAILWAY COMPANY o.
MIHAS.

CERTIORARI TO THE APPELLATE COURT FOR THE FIRST
DISTRICT OF ILLINOIS AND THE SUPREME COURT OF
ILLINOIS.

No. 21. Argued October 24, 1929.—Decided November 25, 1929.

1. A judgment of the Appellate Court of Illinois, which, under
Cahill's Rev. Stats. Ill,, 1927, e. 110, § 121, is final unless the
judges of that court grant a certificate of importance and an appeal
to the Supreme Court of the State, or the latter court grants an
application for review, is affirmed when the Supreme Court refuses
such an application and is then final for purposes of review in
this Court, although no application for certificate of importance
and appeal to that court has been made to the Appellate Court.
P. 103.
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2. It is not sufficient for a complainant to show that he has been
injured by the failure of another to perform a duty or obligation
unless that duty or obligation was one owing to the complainant.
P. 106.

3. A railway employee, having occasion in the course of his duty to
cross a switch-track, attempted to climb over one of several cars
standing upon it and was thrown off and injured when, without
warning, other cars were shunted forcibly against them. It was
the custom of the railway company to give warning when such
shunting was to be done, but only to persons, other than em-
ployees, engaged in unloading the standing cars; and there was no
custom or duty of the kind in respect of employees engaged in
work on or about the tracks. There was nothing to show that
the employees engaged in the switching operation knew, or had
reason to believe, that this employee was in any position of dan-
ger. Held that the failure to give warning, though he relied upon
it, was not a breach of duty owed to him, and that he had no cause
of action. P. 106.

249 TIll. App. 446, affirmed.

CEeRTIORARI, 279 U. S. 827, to review a judgment of the
Appellate Court of Illinois affirming a verdict and judg-
ment for damages in an action under the Federal Em-
ployer’s Liability Act.

Mr. David H. Leake, with whom Mr. Wm. G. Wise was
on the brief, for petitioner.

Mr. Joseph D. Ryan, with whom M. r. John P. Bramhall
was on the brief, for respondent.

Mk. Justice SurHERLAND delivered the opinion of the
Court.

Section 121, ¢. 110, Cahill’s Revised Statutes of Illinois,
1927, provides that, except in cases where an appeal or
writ of error will lie under the Constitution from the
state appellate courts to the supreme court, the judgments
of the former shall be final, except (1) in certain cases
where, in the opinion of the appellate court judges, ques-
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tions of importance are involved, such judges may grant
appeals to the supreme court on petition, in which case
the grounds for granting such appeals shall be certified,
and (2) the supreme court may require such cases made
final in the appellate courts to be certified for review and
determination with the same effect as though carried up
by appeal or writ of error. Application was made to the
state supreme court for a writ to review the judgment of
the appellate court in this case and was denied. The
jurisdiction of this Court in granting the petition for a
writ of certiorari is now attacked on the ground that peti-
tioner did not exhaust its remedies under state law, be-
cause it failed also to apply to the appellate court for a
certificate of importance and an appeal as provided in
subdivision (1) above. In Minneapolis, St. P. & S. S. M.
R. Co.v. Rock, 279 U. S. 410, we had under consideration
the same question and held that the denial of an applica-
tion for certiorari by the state supreme court was in effect
an affirmance of the judgment, and that it would be un-
reasonable to require an application to the appellate court
for a certificate of importance and appeal when the su-
preme court had thus approved the judgment. This
Court, therefore, has jurisdiction; and we proceed to con-
sider the merits.

The respondent-brought an action in the superior court
of Cook County to recover damages for a personal injury
suffered while engaged as an employee of petitioner in
interstate commerce. That court at the conclusion of the
evidence denied a motion for a directed verdict in favor
of petitioner. Upon a verdict of the jury, judgment was
rendered for respondent, which the appellate court, on
appeal, affirmed. 249 TIll. App. 446.

Petitioner seeks to reverse the judgment of the ap-
pellate court on the ground, among others, that there was
no proof of negligence and the motion for a directed ver-
dict should have been sustained.
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Mihas was employed by the railway company to care
for switch lights and lamps along the right of way, and
had been thus employed for about four years prior to the
injury. He had lived all that time near the switch tracks
in the yards at Peru, Indiana. He was thoroughly famil-
iar with the switching operations and with the fact that
they were carried on every day, usually between the hours
of six and seven o’clock in the morning. In doing his work
he used a small speeder car, which was kept on the opposite
side of the tracks from where he lived; and it was neces-
sary for him to cross these tracks to get the car. About
ten minutes before seven o’clock on the morning of the
accident, as he came from his house, he saw two men with
a truck going away from a coal car which they had been
unloading. He testified that he looked to one side and
the other, but did not see or hear any train or cars ap-
proaching. Proceeding directly from his house, on his
way across the tracks to get the speeder car, he attempted
to climb over a coal car standing with a number of others
on a switch track. While in the act of doing so, a string
of nine cars was forcibly propelled by means of a flying
switch against the standing cars with such violence that
Mihas was thrown between two cars and severely injured.
The cars being switched moved at the rate of four or five
miles per hour, which was not an unusual speed for that
kind of an operation. Those engaged in the movement
had no knowledge of Mihas’ position or of his move-
ments. One of the standing cars contained coal, and
shortly prior to the switching operation the two men seen
by Mihas had been engaged in unloading the coal into a
truck, but at the time of the impact they had driven off
and were some distance away from the standing cars.
There was evidence to the effect that it was customary
for train men personally to notify persons engaged in un-
loading cars before making a switching operation likely
to affect them; but that such notice was exclusively for
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men so engaged. Mihas testified that he knew of this
practice. He heard no notice given to the men on the
occasion in question; but whether he crossed the cars rely-
ing upon that fact the testimony does not make clear,
although it is assumed in the briefs and arguments and
we assume that he did. He could have crossed in a
roundabout way without climbing over the cars, and his
selection of the latter method was for his own convenience.
Mihas testified that his foreman knew about his having
to cross the tracks and had never told him not to cross
between the cars; but there is no evidence that the fore-
man or any agent or employee of the company had knowl-
edge that Mihas ever crossed by climbing over standing
cars.

The negligence complained of is that in making the
flying switch the standing cars were struck with great and
unnecessary force; that it was the established custom of
the railway company to give due notice and warning to
all persons in or about such cars before moving or shunt-
ing other cars against the standing cars; and that such
notice or warning was not given upon the occasion in
question. The evidence, however, is that the notification
or warning was exclusively for persons, not employees,
engaged in unloading cars. There was no custom or duty
of that kind in respect of employees engaged on or about
the tracks. If there was a violation of duty, therefore,
on the part of the railway company, it was not of a duty
owing to Mihas; and the rule is well established that it
is not sufficient for a complainant to show that he has
been injured by the failure of another to perform a duty
or obligation unless that duty or obligation was one owing
to the complainant. In Chesapeake & Ohio R. Co. v.
Nizon, 271 U. S. 218, the facts were that a section foreman
whose employment obliged him to go over and examine
the track was on a tour of inspection. For that purpose
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he used a velocipede fitted to the rails. He was overtaken
by a train and killed. The negligence charged was that
the engineer and fireman of the train were not on the
lookout; and the proof was to that effect. It was held
that that duty was one which the railroad company might
owe to others but not toward the class of employees to
which the deceased belonged; and a recovery for his death
was reversed. In O’Donnell v. Providence & Worcester
R. Co., 6 R. 1. 211, it was held that a statute giving a
right of action to one injured by the neglect of the rail-
road company to ring the locomotive bell before making
a highway crossing was designed exclusively for the ben-
efit of persons crossing the highway, and one injured
while walking along the track not at a crossing could not
recover under the statute. The court said (p. 214):

“Tf the defendants have violated any duty owing from
them to the plaintiff, and by means or in consequence of
that violation the plaintiff has suffered injury, he has a
right to compensation and damages at the hands of the
defendants for such injury. In the language of the books,
an action lies against him who neglects to do that which
by law he ought to do, (1 Vent. 265; L Salk. 335,) and
that, whether the duty be one existing at common law,
or be one imposed by statute. In order, however, to a
recovery, it is not sufficient that some duty or obligation
should have been neglected by the defendants, but it
must have been a neglect of some duty or obligation to
him who claims damages for the neglect. In 1 Comyns’s
Digest, Action upon Statute, F, it is said, ‘ In every case
where a statute enacts or prohibits a thing for the benefit
of a person, he shall have a remedy upon the same statute
for the thing enacted for his advantage, or for the recom-
pense of the wrong done to him contrary to said law,
confining the remedy to such things as are enacted for
the benefit of the person suing.”




108 OCTOBER TERM, 1929.
Syllabus. 280 U.S.

See also, Pheasant v. Director General of Railroads,
285 Fed. 342, 344; Cincinnati, N. O. & T. P. R. Co. v.
Swann’s Admz., 160 Ky. 458, 469.

There is nothing in the record to show that employees
engaged in the switching operation knew or had reason
to believe that Mihas was in any position of danger. In
the absence of such knowledge or ground for belief, they
were not required to warn him of the impending switching
operation or take other steps to protect him. Toledo,
St.L.& W. R. Co. v. Allen, 276 U. S. 165, 173.

The evidence failing to show negligence on the part
of the company, the motion for a directed verdiet in
favor of the petitioner should have been granted.

Judgment reversed and cause remanded for further
proceedings not inconsistent with this opinion.

WICK ». CHELAN ELECTRIC COMPANY.
APPEAL FROM THE SUPREME COURT OF WASHINGTON.
No. 29. Argued November 1, 1929 —Decided November 25, 1929.

1. Upon review of a decision of a state supreme court sustaining a
service by publication on a non-resident land-owner in a condem-
nation case as conformable to a state statute, and rejecting the
land-owner’s contention that the period of time between service
and the return day was too brief to satisfy the demands of due
process under the Fourteenth Amendment, this Court accepts as
binding upon it the state court’s construction of the statute with
respect to the time as of which service is complete and as to the
manner of fixing the return day. P. 110.

2. Eighteen days between service by publication and the return
day held sufficient time under the due process clause, as applied to
a non-resident defendant in a suit to condemn land. Id.

3. Description of property in petition in condemnation proceedings
held adequate under the due process clause. P. 111.

4. Where the validity of a state statute is challenged on the ground
of its being repugnant to the due process clause of the Fourteenth
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Amendment, but the contentions of appellant are unsubstantial,
this Court is without jurisdiction to entertain an appeal from the
state court. P. 111.

Appeal from 145 Wash. 129, 148 Wash. 479, dismissed.

AppeAL from a judgment of the Supreme Court of
Washington upholding the constitutionality of a statute
providing for service by publication upon non-resident
owners of land in condemnation proceedings.

Messrs. Joseph D. Sullivan and Adrien W. Vollmer for
appellant.

Mr. Edwin C. Matthias, with whom Messrs. F. G.
Dorety, Thomas Balmer, Charles S. Albert, and Frank T.
Post were on the brief, for appellee.

Mg. JusTice BuTLER delivered the opinion of the Court.

Appellee, a public utility corporation organized under
the laws of Washington, was empowered to acquire by
eminent domain the right to use the water of Lake Chelan
for the generation of electricity for public use, and to that
end was authorized to impound and raise the water to
1100 feet above mean sea level. Appellant, a resident and
citizen of Pennsylvania, owns shore land a part of which
is overflowed by the water so raised. Appellee instituted
condemnation proceedings in the Superior Court of
Chelan County. The petition showed that the purpose
was to acquire the right so to raise the water and inundate
appellant’s land. Notice was published as required. And
later appellee filed a bill of particulars describing by metes
and bounds the land to be condemned. The court found
the taking to be in the public interest, fixed compensation
for appellant and by its decree appropriated to the use of
appellee the right in perpetuity to overflow such land.
The judgment was affirmed in the highest court of the
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State. 145 Wash. 129. 148 Wash. 479. Appellant seeks
review under § 237(a) of the Judicial Code. U. 8. C., Tit.
28, § 344(a).

Under the laws of Washington (Remington’s Compiled
Statutes, 1922, § 921 et seq.) condemnation proceedings
are instituted by the presentation of a petition to the
superior court of the county in which is located the prop-
erty proposed to be taken. Notice is required to be given
to those interested as owners or otherwise. § 922. The
substance of the provision here attacked follows. “ In all
cases where the owner . . . 1is a nonresident of this
state . . . service [of the notice] may be made by
publication thereof in any newspaper published in the
county where such lands are situated, once a week for two
successive weeks . . . And such publication shall be
deemed service upon each such nonresident ¥’
September 22, 1926, appellee filed a notice that its peti-
tion for condemnation would be presented to the court
October 11. A notice to that effect was published in a
newspaper of the county on September 23, September 30
and October 7. Appellant appeared specially, objected to
the jurisdiction of the court, moved to quash the service
and challenged the validity of the statute on the ground
of its being repugnant to the due process clause of the
Fourteenth Amendment.

She says that the service was not complete until two
weeks after the first publication and, relying on Roller v.
Holly, 176 U. 8. 398, insists that the time allowed is not
sufficient. But the supreme court distinguished the
Texas statute considered in that case from that of Wash-
ington now before us, construed the latter not to require
publication for successive weeks and not to prescribe the
period of time required to elapse between the giving of
the notice and the return day, held that the first publica-
tion constituted service and that the intervening eighteen
days was sufficient. That court’s construction of the state
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statute is authoritative. No discussion is required to show
that the time so allowed is reasonable. There is no
ground on which it may be contended that the statute as
construed is repugnant to the due process clause. Huling
v. Kaw Valley R. & I. Co., 130 U. 8. 559, 563. Bellingham
Bay & B. C. R. Co.v. New Whatcom, 172 U. 8. 314, 319.
Ballard v. Hunter, 204 U. S. 241, 254, 262. Goodrich v.
Ferris, 214 U. S. 71, dismissing an appeal from the Circuit
Court of Appeals (145 Fed. 844) for lack of jurisdiction.

And appellant asserts that as construed in this case the
provision of § 922 requiring that the petition shall con-
tain a description of the property proposed to be taken is
also repugnant to the due process clause. But mere in-
spection of the petition shows that the point is utterly
devoid of merit.

No attempt was made below to draw in question the
validity of any other provision of the state statutes. And,
as appellant’s contentions above referred to are unsub-
stantial, this court is without jurisdiction. Goodrich v.
Ferris, supra, 79. Trenton v. New Jersey, 262 U. S. 182,
192. Newark v. New Jersey, 262 U. S. 192, 196. Camp-
bell v. Olney, 262 U. S. 352, 354.

Appeal dismissed.

HERBRING v. LEE, INSURANCE COMMISSIONER
OF OREGON.

APPEAL FROM THE SUPREME COURT OF OREGON.
No. 17. Argued October 23, 24, 1929.—Decided November 25, 1929.

1. The Oregon law (2 Ore. L. Tit. 36, § 6388), requiring each foreign
fire insurance company to do its local business through licensed
local agents; restricting the number of agents that may be ap-
pointed by a company in any city, and providing that, as a con-
dition precedent to appointment of an additional agent in a city
the company shall apply to the Insurance Commissioner and pay
an annual license fee of $500, is a regulation of the corporation
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and not an attempted regulation of or an interference with the
rights of individuals to carry on the business of insurance
agent. P. 116.

2. Whether this regulation is arbitrary and unconstitutional as
applied to the corporation is not open for decision in the absence
of any assignment of error raising that question, in a suit main-
tained solely by an individual for the assertion of his personal
interest in being appointed the company’s agent. P. 117.

126 Ore. 588, affirmed.

AppEAL from a judgment of the Supreme Court of
Oregon which reversed a judgment ordering the State
Commissioner of Insurance to issue to the present appel-
lant a license to act as agent of a fire insurance company
without payment of the license fee required of the com-
pany by statute.

Mr. Thomas MacMahon presented the oral argument,
and Messrs. Karl Herbring, pro se, and Guy E. Kelly
filed a brief for appellant.

Messrs. I. H. Van Winkle, Attorney General of Oregon,
and Willis S. Moore, Assistant Attorney General, were on
the brief for appellee.

Mg. JusticE SANFORD delivered the opinion of the
Court.

This case arose under the Insurance Law of Oregon.
2 Oregon Laws, Tit. 36, §§ 6322 to 6604. Section 6388 of
this Law provides, inter alia, as follows:

(1) “Tt shall be unlawful for any fire insurance com-
pany doing business in the state of Oregon to write, place
or cause to be written or placed, any policy or contract
for indemnity or insurance on property situated or lo-
cated in the state of Oregon, except through or by the
duly authorized agent or agents of such insurance com-
pany residing and doing business in this state, to whom

3 18

the premium on such insurance shall be paid . . .”;
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(4) “Every insurance company licensed to transact
a fire insurance business in this state and lawfully doing
such business therein, may, in respect thereof, establish
agencies in this state, to consist of but one agent for
each city, town or village in the state . .. and addi-
tional agencies as hereinafter provided, and the name of
every agent appointed, in accordance with the provisions
of this section shall be filed with the insurance commis-
sioner immediately upon the making of such appoint-
ment by any such company. The insurance commis-
sioner shall thereupon issue to each such agent . ..
qualified as provided in this act a certificate setting forth
that such agent is entitled to act for the company ap-
pointing him for the balance of the current year . .
The fee fixed for issuing such certificate shall be $2 and
shall be paid to the insurance commissioner . . .”;

(7) “Any such insurance company . . . may appoint
one additional agent . . . in any city of this state having
a population of fifty thousand or more inhabitants
according to the last federal census . . .”;

(8) “ Any such insurance company may appoint an
additional agent or agents . . . in any ecity of this state
on application to the insurance commissioner and the
payment of an annual license fee of five hundred dollars
for each such agent.”

Herbring, a resident and practising attorney in the city
of Portland, Oregon, in good standing, applied to Lee,
the Insurance Commissioner of Oregon, for an agent’s
license to represent the Northwestern National Insurance
Company of Milwaukee—a foreign corporation duly
qualified to write policies of fire insurance in Oregon, and
already having two agents in Portland. The applica-
tion—upon which the Company had indorsed its ap-
proval—was accompanied by Herbring’s check for $2 as

payment for a license fee. The Commissioner returned
81325°—30——8§




OCTOBER TERM, 1929.
Opinion of the Court. 280 U.S.

this application to the Company, stating that he could
not accept an application direct from Herbring and re-
questing that the Company make the application. The
Company itself thereupon executed an application for a
license to Herbring to represent it as agent in Portland,
and sent this to the Commissioner, but without the pay-
ment of any fee or any offer of such payment. The Com-
missioner returned this application to the Company, stat-
ing that as it already had two agents in Portland, its re-
quest for an additional license to Herbring could not be
granted unless it wished to pay the additional fee of $500
prescribed by the Oregon law. On the same day the
Commissioner returned Herbring’s check and advised him
that his application had been returned to the Company
as he would make a third agency for the Company in
Portland, “ and this is not permissible under the Oregon
Insurance Laws, unless the additional fee of $500 is paid
for such license.”

The Company, so far as appears, neither replied to the
Commissioner, nor paid or tendered the $500 fee, nor
questioned the validity of this requirement. Herbring,
however, appealed to the Circuit Court of the county
from the decision of the Commissioner refusing to issue
to him a license as an agent for the Company. See
§ 6335. The Company was not a party to this appeal.
The court—which heard the matter without pleadings—
finding that the Company’s application for the appoint-
ment of Herbring to act as an additional agent was denied
by the Commissioner for the reason that it refused to pay
the license fee of $500 required by subd. 8 of § 6388
to be paid by any insurance company appointing an ad-
ditional agent, and that this provision is “void and un-
constitutional and an unlawful interference with the right
of said agent to engage in the business of selling fire in-
surance in the State of Oregon and with the right of said
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insurance company to appoint such agent, except upon
the payment of said additional license fee,” ordered the
Commissioner to issue a license to Herbring to act as
agent for the Company in Portland, without requiring
the Company to pay $500 as a license fee for such
appointment.

On an appeal by the Commissioner from this order, the
Supreme Court of Oregon held that the payment of the
$500 fee is required by § 6388 “ as a condition precedent
to the right of any fire insurance company to appoint
such additional agent ”; that, “ a foreign corporation be-
ing required to comply with the statute, in order to be
entitled to appoint agents and consummate its business
in the state of Oregon, it follows . . . that in order
for an agent to obtain a license to represent such a foreign
corporation there must first be a compliance by the for-
eign corporation with the requirements of our state law,”
and that “ the rights of one applying for a license to act
as agent for such insurance company are contingent upon
the compliance of the company with conditions precedent
to its right to appoint such an agent ”’; and further, that
subd. 8 of § 6388 is not repugnant to either the privileges
and immunities clause or the equal protection clause
of the Fourteenth Amendment, but is a valid legislative
requirement of a foreign insurance company in the con-
duet of its business in Oregon. The judgment of the
Circuit Court was accordingly reversed, and the proceed-
ing dismissed. 126 Ore. 588.

From this judgment Herbring was allowed an appeal
to this Court. The only Federal question presented by
his assignments of error is that the Supreme Court of
Oregon “erred in holding that Sub-div. 8 of § 6388 of
the Oregon Laws does not abridge the rights of the ap-
pellant Karl Herbring, guaranteed by § 1 of the 14th
Amendment to the Constitution of the United States,”
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1. In support of this assignment the appellant takes
the position that the obtaining of an agent’s license, while
a condition precedent to the right of the agent to do busi-
ness, has no bearing whatever upon the rights and
privileges of the corporation, and that the statute “is
an unreasonable and unwarrantable interference with the
right of the individual to carry on a legitimate business,
and class legislation in that it is an attempt to monopolize
the insurance agency business,” and “in reality not a
corporate regulation, but an unconstitutional attempt to
deprive the individual of his common law right to follow
an inherently lawful occupation.”

This position is not well taken. Subd. 8 of § 6388, as
appears upon its face and from the entire context, is not
directed against individual insurance agents and imposes
no restrictions upon them, but is, as construed by the
Supreme Court of the State, a provision requiring the
insurance company itself to pay a $500 fee as a condi-
tion precedent to its right to appoint an additional agent
to represent it in any city. To exercise this right, as
indicated by the statute, it must apply to the Insurance
Commissioner and pay the additional license fee for such
agent. It is plainly no interference whatever with the
right of the individual to carry on the business of an in-
surance agent, or class legislation in this respect. It is
obvious that, as pointed out by the Supreme Court of
Oregon, in order that an agent may be licensed to repre-
sent a company there must first be a compliance by the
company with the requirement of the statute; the right
of one applying for a license to act as an agent for the
company being contingent upon such compliance. No
one has the right to receive a license to represent a
company as its agent, when the company itself has no
right to appoint him. And the contention that the stat-
ute is an unconstitutional interference with the individual
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rights of Herbring himself in conducting the business of
an insurance agent, is without merit.

2. The appellant also urges in argument, that “if the
statute be regarded as a corporate regulation, rather than
as an individual prohibition, it is unconstitutional, in
that it is unreasonable, arbitrary and capricious” and
cannot be sustained under the police power of the State.
In other words, he seeks in argument to challenge the
validity of the statute on the ground that it is an in-
fringement of the Company’s constitutional right to ap-
point an additional agent. The Company itself is not
here insisting that the statute constitutes an impairment
of its own right; it raised no such question before the
Commissioner, and for aught that appears acquiesced in
that officer’s view of the validity of the statute.

It may well be that under the facts in this case Her-
bring’s individual interest in this question is not direet
but merely collateral and remote and not such as would
have entitled him to challenge the constitutional validity
of the statute on the ground that it is an impairment of
the Company’s own rights. But, however that may be,
there is no assignment of error here which challenges
the validity of the statute on that ground; and the ques-
tion which Herbring seeks to raise in argument, is not
before us for decision.

The judgment is

Affirmed.

SILVER v. SILVER.

APPEAL FROM THE SUPREME COURT OF ERRORS OF
CONNECTICUT.

No. 24. Argued October 25, 1929 —Decided November 25, 1929.

1. Where the record does not disclose the federal grounds on which
a state statute was challenged in the state court, review will be
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limited to those which were considered in the state court’s opinion.
18, 11,

2. The Constitution does not forbid the abolition of old rights recog-
nized by the common law, to attain a permissible legislative
object. P. 122,

. A state statute providing that no person carried gratuitously as a
guest in an automobile may recover from the owner or operator
for injuries caused by its negligent operation, is not in conflict
with the equal protection clause of the Fourteenth Amendment
because of the distinction it makes between passengers so carried in
automobiles and those in other classes of vehicles. P. 122.

. A statutory classification may not be declared forbidden as arbi-
trary unless grounds for the distinction are plainly absent. P. 123.

. Conspicuous abuses, such as the multiplicity of suits growing out
of the gratuitous carriage of passengers in automobiles, may be
regulated by the legislature without regulating other like, but less
conspicuous, examples. P. 123.

108 Conn. 371, affirmed.

AppeAL from a judgment of the Supreme Court of

Errors of Connecticut affirming a judgment for the de-
fendant in an action to recover for injuries caused by
negligence in the operation of an automobile.

Mr. Thomas R. Robinson, with whom Messrs. David
M. Reilly, Herman Levine, and Arthur B. O’Keefe were
on the brief, for appellant.

The classification made by such a statute must have
a reasonable and adequate relation to the object of the
legislation. Atchison, T. & S. F. R. Co. v. Vosburg, 238
U. 8. 56; Fountain Park Co. v. Hensler, 199 Ind. 95;
Chicago, M. & St. P. R. Co. v. Westby, 102 C. C. A. 65;
People v. Beakes Dairy Co., 222 N. Y. 416; Quaker City
Cab Co. v. Pennsylvania, 277 U. S. 389; Southern R. Co.
v. Greene, 216 U. S. 400; Gulf, C. & S. F. R. Co. v. Ellis,
165 U. 8. 150; Louisville G. & E. Co. v. Coleman, 277
U. S. 32; Power Mfg. Co. v. Saunders, 274 U. S. 490;
Barbier v. Connolly, 113 U. S. 27; Missouri, K. & T. R.
Co.v. May, 194 U. S. 267.
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The distinctions attempted to be made between corpora-
tions, domestic and foreign, in Southern R. Co. v. Greene,
216 U. S. 400, and Power M{fg. Co. v. Saunders, 274 U. S.
490; between a corporation doing no business in a State
and those doing business therein in Royster Guano Co. v.
Virginia, 253 U. S. 412; between corporations and indi-
viduals in Quaker City Cab Co. v. Pennsylvania, 277 U. S.
389; and Frost v. Corp’n Comm’n, 278 U. 8. 515; between
mortgage loans of varying terms in Louisville G. & E. Co.
v. Coleman, 277 U. S. 32; between gifts inter vivos made
at different times before death in Schlesinger v. Wiscon-
sin, 270 U. S. 230; between railroads as defendants and
other defendants in Gulf, C. & S. F. R. Co. v. Ellis, 165
U. S. 150, and Atchison, T. & S. F. R. Co. v. Vosburg, 238
U. S. 56; between the relation of former employer and
employee and persons not in such relation in Trusx v.
Corrigan, 257 U. 8. 312; between telegraph companies and
others using similar equipment in Vigeant v. Postal Tele-
graph Co., 260 Mass. 335; between motor vehicles of vary-
ing weights and uses in Lossing v. Hughes, 244 S. W. 556;
Consumer’s Co. v. Chicago, 298 111. 339; Franchise Motor
Freight Ass'n v. Seavey, 196 Cal. 77, and Kellaher v. Port-
land, 57 Ore. 575; and between miners and manufacturers
and other persons in State v. Goodwill, 33 W. Va. 179, are
all of a more substantial nature than the classification
attempted by this statute.

Messrs. David E. Fitzgerald, Wm. L. Hadden, Ellsworth
B. Foote, and Benjamin Slade, were on the brief for
appellee.

Assuming, as we must, the power of the legislature to
regulate the operation of motor vehicles, it includes the
power to enact legislation affecting the reciprocal rights
and duties of all who use them, whether he be owner,
operator or occupant, where these rights and duties arise
out of such operation. Buelke v. Levenstadt, 190 Cal.
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684; Hartje v. Mozley, 235 Ill. 164; West v. Asbury, 89
N. J. L. 402; Opinion of the Justices, 251 Mass. 569;
Packard v. Banton, 264 U, S. 140; Minnesota Iron Co. v.
Kline, 199 U. 8. 593.

Since motor vehicles have come into general use they
have been classified separately from other methods of
transportation, and the power of the legislature to impose
upon their owners and operators duties different from
those of owners and operators of other vehicles has been
generally upheld. Berry, Automobiles, Vol. 1, § 30; Gar-
rett v. Turner, 235 Pa. St. 383; Westfall v. Chicago, 280
Ill. 318; Hendrick v. Maryland, 235 U. S. 615.

The fact that the law applies only to motor vehicles
does not create an unreasonable classification of vehicles
using the road, is not an unlawful diserimination against a
particular class, and does not deny the equal protection of
the law guaranteed by the Fourteenth Amendment.
Christy v. Elliott, 216 I1l. 31; Hendrick v. Maryland,
supra; State v. Mayo, 106 Me. 62; State v. Swagerty, 203
Mo. 517.

There is nothing arbitrary or unreasonable in applying
a different standard of duty toward a gratuitous passenger
in a motor vehicle as distinguished from one being trans-
ported for compensation—hence the exception of the
common carrier by the statute is valid. Massalette v.
Fitzroy, 228 Mass. 508; Giblin v. McMullen, L. R. 2 P. C.
317; Moffatt v. Bateman, L. R. 3 P. C. 115.

One owning and operating a motor vehicle upon the
highways of the State of Connecticut is exercising a privi-
lege and not a right, and it is competent for the legislature
to preseribe the conditions upon which said privilege shall
be exercised. Commonwealth v. Kingsbury, 199 Mass.
542; People v. Fodera, 33 Cal. App. 8; People v. Rosen-
heimer, 209 N. Y. 115; Ruggles v. State, 120 Md. 553.

The legislature of the State of Connecticut may prohibit
altogether the use of motor vehicles upon the highways
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within its borders. Doyle v. Continental Ins. Co., 94
U. S. 535; State v. Mayo, 106 Me. 62; Stone v. Missis-
sippt, 101 U. 8. 814; Otis v. Parker, 187 U. S. 606; People
v. Rosenheimer, 209 N, Y. 115.

The deprivation of a common law right does not make
the Act unconstitutional, for a legislature may suspend
the operation of general law. Buelke v. Levenstadt, 190
Cal. 684; Carrozza v. Finance Co., 149 Md. 223.

In a classification for governmental purposes, there
cannot be an exact exclusion or inclusion of persons and
things. Orient Ins. Co. v. Daggs, 172 U. S. 562. Tech-
nical inequalities do not offend against the equal protec-
tion clause of the Fourteenth Amendment. Lowisville &
N. R. Co. v. Melton, 218 U. S. 52; Lindsley v. Gas Co.,
220 U. S. 78.

MR. Justice SToNE delivered the opinion of the Court.

This is an appeal under § 237 of the Judicial Code, as
amended by Act of February 13, 1925, from a judgment
of the Supreme Court of Connecticut upholding the con-
stitutionality of a state statute. Chapter 308 of the Pub-
lic Acts of Connecticut of 1927 (printed in the margin ')

1 Chapter 308. An Act releasing owners of motor vehicles from
responsibility for injuries to passengers therein.

Be it enacted by the Senate and House of Representatives in
General Assembly convened:

Section 1. No person transported by the owner or operator of a
motor vehicle as his guest without payment for such transportation
shall have a cause of action for damages against such owner or
operator for injury, death or loss, in case of accident, unless such
accident shall have been intentional on the part of said owner or
operator or caused by his heedlessness or his reckless disregard of the
rights of others.

Sec. 2. This act shall not relieve a public carrier or any owner or
operator of a motor vehicle while the same 1s being demonstrated to
a prospective purchaser of responsibility for any injuries sustained
by a passenger being transported by such public carrier or by such
owner or operator.
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provides that no person carried gratuitously as a guest
in an automobile may recover from the owner or operator
for injuries caused by its negligent operation. The ap-
pellant brought suit in the Superior Court of New Haven
County against appellee, her husband, for injuries so sus-
tained. Judgment for the defendant was affirmed by the
Supreme Court. Both courts ruled that the statute barred
appellant, a guest carried gratuitously, from recovery
for injuries caused by ordinary negligence in the opera-
tion of the car, and the Supreme Court, by divided bench,
held that the statute did not deny to appellant the equal
protection of the laws guaranteed by the Fourteenth
Amendment.

As the record does not disclose the constitutional
grounds on which the appellant challenged the validity
of the statute, our review will be limited to the single
question arising under the Federal Constitution which
was considered in the opinion of the court below. Salton-
stall v. Saltonstall, 276 U. S. 260. We need not, there-
fore, elaborate the rule that the Constitution does not
forbid the creation of new rights, or the abolition of old
ones recognized by the common law, to attain a permis-
sible legislative object. See Louis Pizitz Dry Goods Co. v.
Yeldell, 274 U. S. 112, 116; New York Central R. Co.
v. Whate, 243 U, S. 188; Mountain Timber Co. v. Wash-
ington, 243 U. S. 219; Wilmington Mining Co. v. Fulton,
205 U. S. 60, 74.

The use of the automobile as an instrument of trans-
portation is peculiarly the subject of regulation. We
can not assume that there are no evils to be corrected or
permissible social objects to be gained by the present
statute. We are not unaware of the increasing frequency
of litigation in which passengers carried gratuitously in
automobiles, often casual guests or licensees, have sought
the recovery of large sums for injuries alleged to have
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been due to negligent operation. In some jurisdictions it
has been judicially determined that a lower standard of
care should be exacted where the carriage in any type
of vehicle is gratuitous. See Massalettr v. Fitzroy, 228
Mass. 487; Marcienowski v. Sanders, 252 Mass. 65; Epps
v. Parrish, 26 Ga. App. 399. Whether there has been a
serious increase in the evils of vexatious litigation in this
class of cases, where the carriage is by automobile, is for
legislative determination and, if found, may well be the
basis of legislative action further restricting the liability.
Its wisdom is not the concern of courts.

It is said that the vice in the statute is not that it dis-
tinguishes between passengers who pay and those who
do not, but between gratuitous passengers in automobiles
and those in other classes of vehicles. But it is not so
evident that no grounds exist for the distinction that we
can say a priort that the classification is one forbidden
as without basis, and arbitrary. See Clarke v. Deckebach,
274 U. 8. 392, 397.

Granted that the liability to be imposed upon those who
operate any kind of vehicle for the benefit of a mere
guest or licensee is an appropriate subject of legislative
restriction, there is no constitutional requirement that a
regulation, in other respects permissible, must reach every
class to which it might be applied—that the legislature
must be held rigidly to the choice of regulating all or
none. Patsone v. Pennsylvania, 232 U. S. 138, 144; Mil-
ler v. Wilson, 236 U. S. 373, 382, 384; International
Harvester Co. v. Missourti, 234 U. S. 199, 215; Barrett v.
Indiana, 229 U. S. 26, 29 (1913). In this day of almost
universal highway transportation by motor car, we can-
not say that abuses originating in the multiplicity of
suits growing out of the gratuitous carriage of passengers
in automobiles do not present so conspicuous an example
of what the legislature may regard as an evil, as to justify
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legislation aimed at it, even though some abuses may not
be hit. Carroll v. Greenwich Ins. Co., 199 U. S. 401, 411;
Bryant v. Zimmerman, 278 U. S. 63, 73. It is enough
that the present statute strikes at the evil where it is
felt and reaches the class of cases where it most frequently
oceurs.

Affirmed.

BROMLEY ». McCAUGHN, COLLECTOR OF IN-
TERNAL REVENUE.

CERTIFICATE FROM THE CIRCUIT COURT OF APPEALS FOR THE
THIRD CIRCUIT.

No. 27. Argued October 31, 1929—Decided November 25, 1929.

1. The tax imposed by Revenue Act of 1924, §§ 319-324, as amended
by Revenue Act of 1926, § 324, upon transfers of property by
gift, is not a direct tax within the meaning of the Constitution,
but an excise on the exercise of one of the powers incident to
ownership, and need not be apportioned. Const., Art. I, §§ 2, 8, 9.
P. 135.

2. The uniformity of taxation throughout the United States enjoined
by Art. I, § 8, is geographic, not intrinsic. P. 138.

3. The graduations of the tax, and the exemption of gifts aggregating
$50,000, gifts to any one person that do not exceed $500, and
certain gifts for religious, charitable, educational, scientific and
like purposes, are consistent with the uniformity clause, and
with the due process clause of the Fifth Amendment. Id.

4, The schemes of graduation and exemption in the statute, by
which the tax levied tpon donors of the same total amounts may
be affected by the size of the gifts to individual donees, are not
so arbitrary and unreasonable as to deprive the taxpayer of
property without due process. P. 139.

AxsweRs to questions certified by the Circuit Court
of Appeals upon review of a judgment for the Collector
in a suit by Bromley, a resident of the United States, to
recover a tax alleged to have been illegally levied upon
gifts made by him.




BROMLEY ». McCAUGHN, 125

124 Argument for Bromley.

Mr. Ira Jewell Williams, with whom Messrs. Ira Jewell
Williams, Jr., and Francis Shunk Brown were on the brief,
for Bromley.

I. The gift tax is a direct tax, and hence void because
unapportioned.

It should be noted that the words “or other direct ”
(in Art. I, § 9, cl. 4,) did not appear in the first draft
of the Constitution, but were inserted so as to make it
clear that Congress had no power to lay direct taxes with-
out apportionment.

A tax upon income is a direct tax (Pollock v. Farmers
Loan & Trust Co., 157 U. S. 429; 158 U. 8. 601) permitted
only because the Sixteenth Amendment removed the pro-
hibition against the levying of that particular tax.
Eisner v. Macomber, 252 U. S. 189.

That the gift tax is not an income tax (it is payable by
the donor), and is not apportioned, is so obvious as not to
require argument.

Making a gift is a right, not a privilege. Whether one
regards “ property ” as the sum of the legal rights of the
owner in respect of the object; or whether one regards the
rights incident to ownership of property as necessarily
flowing from the nature of the legal concept of “prop-
erty "—in either case the faculty of making a gift is one
of the rights of the owner of property. 1 Wend. Black-
stone’s Commentaries, c. 1, p. 138; T'odd v. Wick Bros., 36
Oh. St. 370; Chicago & W. I. R. Co. v. Englewood Con-
necting R. Co., 115 Ill. 375; Jaynes v. Omaha Street R.
Co., 53 Neb. 631; Smith v. Campbell, 10 N. C. 595; Eaton
v.B.C.& M. R. Co., 51 N. H. 504; Buchanan v. Warley,
245 U. S. 60.

Of course the whole is the sum of all its parts; and if
the Constitution protects property, it protects each of the
incidents thereof. The gift tax, since it is a tax upon an
essential right inherent in property, is a tax upon prop-

>
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erty, and is therefore direct. A tax upon property, as
slaves, is a direct tax. Springer v. United States, 102
U. S. 586.

Even if the tax be only upon the income from property,
still it is a tax upon property. Pollock v. Farmers’ Loan &
Trust Co., supra.

So, a tax upon liquor is a tax upon property, even
though the tax be disguised as an excise tax upon the
“Dbusiness” of withdrawing liquor from warehouses.
Dawson v. Kentucky Distilleries, 255 U. S. 288. See
Thompson v. Kreutzer, 112 Miss. 165; Buchanan v. War-
ley, 245 U. S. 60; People v. Otis, 90 N. Y. 48.

The right to use and to enjoy one’s property compre-
hends the right of gift. The right of gift is part and parcel
of all the other elements of property, and is one of the
most deeply rooted.

The argument that unless all the incidents of property
are taxed, the tax is not direct, is unsound. It is opposed
to the principle of the Pollock case and the Dawson case,
that a tax upon any one of the essential incidents of
property is a tax upon property.

If a tax may be laid on one essential attribute of prop-
erty because that attribute is not the only one, then there
is no limit worthy the name to the power to tax property.
Idle property may be taxed because it is idle. One’s own
home may be taxed because one is living in it. Lands
planted to certain crops may be taxed—because there are
“ other useful purposes” to which the land could be put.
To receive income from property is not the sole use to
which property can be put. Yet a tax on income from
property is a tax on property itself.

If the remunerative business use of property—putting
money out at interest—owning and receiving the interest
on securities; receiving the rental from property—could
not be taxed except for the Sixteenth Amendment, be-
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cause that would be to tax the property itself, a fortior: a
non-business, non-remunerative, purely social use of prop-
erty, that is, the exercise of the primitive right to give it
away, may not be taxed, for that would be to tax the
property itself. Analyzing and refuting Anderson v.
McNeir, 16 F. (2d) 970.

The theory that there cannot be a taking of property
unless the property is taken in toto—that a tax on an
ordinary user of an indispensable attribute of property is
not a tax on property unless it excludes every other user—
is wholly untenable. Any serious diminution of the en-
joyment of property is a “taking.” Portsmouth Co. v.
United States, 260 U. S. 327; Peabody v. United States,
231 U. S. 531.

Likewise, there can be a taxing of property without a
taxing of all the attributes of property, or excluding
every other possible user. A tax on the use of land for
agricultural produets would not preclude all other uses
of the property, yet it would be a tax on property. Is
not “ keeping”’ a use—the right to decide not to spend,
or invest, or give away? One may spend, trade, hoard
or give. All these may be regarded as “uses.” One
may keep, or part with by spending, or by investing
or giving. The owner of whiskey has a right to hoard it.
That might be one use; but he may not be taxed by a
State on the “business” of withdrawing it. Dawson v.
Kentucky Distilleries, supra.

Investing is a use. Could there be a graduated excise
tax on spending? Land lying fallow may be said to be
“used.” Could there be a valid “ excise ” tax on unused
land?

Courts have rarely attempted to define direct or indirect
taxes, but have preferred to decide in each case as it
arose. The true rule is that the nature of the tax de-
pends upon the nature of the thing taxed. If the tax
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is a tax upon a person or upon property, it is a direct tax;
if on a privilege, it is an excise and is indirect.

Indirect taxes can be divided into three classes: (a) in-
heritance taxes; New York Trust Co. v. Eisner, 256 U. S.
345; (b) business taxes; Pacific Ins. Co. v. Soule, 7 Wall.
433; Veazie Bank v. Fenno, 8 Wall. 523; Nicol v. Ames,
173 U. 8. 509; Treat v. Whate, 181 U. S. 264; Patton v.
Brady, 184 U. S. 608; Thomas v. United States, 192
U. S. 363; Spreckels Sugar Co. v. McClain, 192 U. 8.
395; McCray v. United States, 195 U. S. 27; Flint v.
Stone Tracy Co., 220 U. S. 107; (c¢) luxury taxes; Pat-
ton v. Brady, 184 U. S. 608; McCray v. United States,
195 U. S. 27; Billings v. United States, 232 U. S. 261;
Hylton v. United States, 3 Dall. 171,

Business taxes seem to have been held to be indirect
for three reasons: (1) because most of them were tech-
nically taxes on some activity which the Government
might well have had the power to regulate under some
conferred power other than the power to tax; (2) be-
cause technically the tax need not be assumed, since
doing the act taxed was a matter of volition of the per-
son concerned; and (3) on the ground that the tax could
be shifted to the ultimate consumer, who thus paid the
tax indirectly in the form of an increased price for some
article of consumption.

It is impossible too strongly to emphasize that indirect
taxes are essentially business taxes. Kxcept for inherit-
ance taxes and an isolated instance or two of luxury taxes,
every kind of indirect tax is connected in some way with
some matter of business, as that word is commonly un-
derstood, from the simple transaction of a sale of real
estate to the most complicated form of occupation tax.
The business element is ever present. It is obvious that
the gift tax is not in any sense a business tax.

This Court intimated in Nicol v. Ames, 173 U. S. 509,
that a general tax on all sales would be direct,




BROMLEY v. McCAUGHN. 129

124 Argument for Bromley.

Hylton v. United States, 3 Dall. 171, was fully analyzed
and considered in the majority opinions in the Pollock
cases. If a tax on property is not a direct tax, then a
tax on the income from property could not be a direct
tax. The carriage tax was sustained by Mr. Justice Chase
(0. 175) o 6y 6 o “VEOIUEaEs & o o 00 o o o £
consumable commodity.” The tax here is not in any
sense a tax on an expense.

II. The tax is arbitrary and unreasonable because
graduated and otherwise lacking in uniformity. Schles-
wmger v. Wisconsin, 270 U, S. 230.

As applied to gifts, a graduated excise is a plain abomi-
nation. Graduation is not uniformity; uniformity here
means sameness. If a man who owned 100 acres were
placed in a different class and taxed at a rate twice as
high as his neighbor owning fifty acres, would he have
the equal protection of the laws? Myles Salt Co. v.
Drainage District, 239 U. S. 478; Gast Realty Co. v.
Schneider Granite Co., 240 U. S. 55; Cope’s Estate, 191
Pa. 1; Smith v. Loughman, 245 N. Y. 486.

If a general sales tax were passed taxing only sales
over $500, and graduated so as to hit hardest the largest
concerns, would such a tax, state or federal, be valid as
“ due process ”’ or “ equal protection ”’?

The gift tax taxes part of the remaining capital of
the giver in a ratio graduated according to his generosity.
Moreover, the act discriminates between residents and
non-residents. A resident citizen is allowed a general
exemption of $50,000. No such exemption is allowed to
a non-resident. On the other hand, there is a discrimina-
tion against the resident citizen. He is taxed on all
transfers of “ property wherever situated,” while the non-
resident citizen is taxed only on transfers of “ property
situated within the United States.”

In addition the tax makes an arbitrary diserimination

based upon the amount of individual gifts. “ Gifts the
81325°—30——9
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aggregate amount of which to any one person does not
exceed $500” per annum are exempt. $51,000 may be
equally divided among 102 people without tax. If di-
vided amongst 101 persons, the donor is taxable. The
foregoing would seem to be not only unreasonable, but
reasonless.

The same rule as to equality as inherent in the nature
of a tax must apply alike to state legislatures and to
Congress. Unreasonable, arbitrary classification violates
“due process” quite as much as it violates the equal
protection clause. Cf. the Pollock case, 157 U. S. at p.
504, and pp. 595-6.

This salutary rule applies with equal force to an at-
tempt to graduate so-called “taxes” according to the size
of the subject matter irrespective of any difference in
nature or quality. Frost v. Corp’n Comm’n, 278 U. S. 515.

Solicitor General Hughes, with whom Messrs. Sewall
Key and J. Lowis Monarch, Special Assistants to the
Attorney General, were on the brief, for McCaughn.

I. The tax upon transfers of property by gift is not a
direct tax but an excise.

The decisions of this Court afford no precise definition
of a direct tax, but it was early settled that the term
includes a capitation tax and a tax upon land. Prior to
Pollock v. Farmers’ Loan & Trust Co., 157 U. S. 429; 158
U. 8. 601, it was thought that those were the sole instances
of the direct tax referred to in the Constitution. Brush-
aber v. Union Pacific RB. Co., 240 U. S. 1. It has now
become established that the constitutional rule of appor-
tionment had its origin in the purpose to require that
taxes on persons solely because of their general owner-
ship of property should be levied upon the States in
proportion to their population, and that there is no sound
distinction between a tax levied on a person solely by
reason of his general ownership of real property and the
same tax imposed solely because of his general ownership
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of personal property. It is also settled that a tax on the
income derived from either real or personal property is
the legal equivalent of a direct tax on the property from
which the income is derived. Pollock v. Farmers’ Loan &
Trust Co., supra; Knowlton v. Moore, 178 U. S. 41.

But the tax in this case is not a direct tax growing out
of the general ownership of property, but is a tax upon a
particular use of that property. It is not a tax directly
upon the existence of the right to use the property, but a
tax upon the exercise of that right. Knowlton v. Moore,
supra.

That there is a substantial difference between the pas-
sive right and the active exercise of that right is shown by
Billings v. United States, 232 U. S. 261; Pierce v. United
States, 232 U. S. 290.

The following have been sustained as indirect taxes:

Taxes on particular types of sales: Nicol v. Ames, 173
U. 8. 509; Thomas v. United States, 192 U. S. 363; upon
the use of carriages for the conveyance of persons: Hylton
v. United States, 3 Dall. 171; upon the amount of notes
paid out by any state bank: Veazie Bank v. Fenno, 8
Wall. 533; upon manufactured tobacco, having reference
to its origin and intended use: Patton v. Brady, 184 U. S.
608; upon the manufacture and sale of colored oleomar-
garine: McCray v. United States, 195 U. S. 27; a succes-
sion tax upon the devolution of title to real estate:
Scholey v. Rew, 23 Wall. 331; a tax on legacies: Knowlton
v. Moore, 178 U. 8. 41; taxes on doing business by par-
ticular methods: Flint v. Stone Tracy Co., 220 U. 8. 107;
Spreckels Sugar Co. v. McClain, 192 U, S. 397; Stratton’s
Independence v. Howbert, 231 U. S. 399; Doyle v.
Mitchell Bros. Co., 247 U. S. 179; Stanton v. Baltic Min-
ing Co., 240 U. S. 103.

See Keeney v. New York, 222 U. 8. 525, and Nichols
v. Coolidge, 274 U. 8. 531.
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Nor can it be doubted since Knowlton v. Moore, supra,
and New York Trust Co. v. Eisner, 256 U. S. 345, that
a tax may be indirect even though inevitable. Ability to
shift the tax from the person upon whom it first falls is
not a necessary element. No decision of this Court clas-
sifies as direct a tax imposed on a particular use of
property. Distinguishing Dawson v. Kentucky Distil-
lertes, 255 U. S. 288.

A tax upon the transfer of property by gift is not equiv-
alent to a tax upon property because of its ownership.
It does not interfere with “the only uses of which it is
capable.” There are many useful things which one may
do with his property besides giving it away.

From the above-cited cases it appears that the use of
property is distinguishable from the ownership of prop-
erty and that indirect taxes may properly be based upon
the use. Nicol v. Ames, 173 U. S. 509; Billings v. United
States, 232 U. S. 261; Bowman v. Continental Oil Co.,
256 U. S. 642.

After full consideration of the above cases, the gift tax
has been sustained in Blodgett v. Holden, 11 F. (2d)
180; Anderson v. McNeir, 16 F. (2d) 970. Since this
Court held the statute invalid as it was retroactively ap-
plied in Blodgett v. Holden, 275 U. S. 142, it was found
unnecessary to answer the certified question dealing with
the classification of the tax as direct or indirect. After
the decision in that case, Anderson v. McNeir, supra, was
reversed in this Court on confession of error, 275 U. S.
577, with the result that the classification of the tax has
not yet been considered by this Court. O’Connor v.
Anderson, 28 F. (2d) 873.

The only distinction between a gift and a devise is that
the latter is a statutory, not a common-law privilege. It
is difficult to formulate a reason why a tax upon the exer-
cise of the right to make a sale of property differs in prin-
ciple from a tax upon the exercise of the right to make a
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gift of property. Cf. dissenting opinion in Untermyer v,
Anderson, 276 U. S. 440,

The estate tax and the gift tax are in pari materia
and progressively in execution of the power to raise
revenue. This is not to use the power of taxation for
an ulterior purpose, as in the Child Labor Tax Case, 259
U. S. 20. There can be no doubt that the gift tax was
enacted by Congress as a means of making the estate tax
effective. By splitting up large fortunes and making
absolute gifts inter vivos, the estate tax was being avoided
(65 Cong. Rec., Pt. 3, pp. 3119, 3120; Pt. 4, pp. 3170,
3172; Pt. 8, pp. 8094, 8097). Adequate provision was
made for crediting the gift tax against the estate tax
where the amount of the gift was later required to be
included in a decedent’s gross estate. (Rev. Act of 1924,
§ 322; and Rev. Act of 1928, § 404.) 4

The presumption in this case, of course, is in favor of
the validity of the statute. And this presumption, re-
peatedly indulged, is particularly strong when consider-
ing a Revenue Act. Nicol v. Ames, 173 U. S. 509. This
statute is an integral part of an entire taxing scheme
considered necessary by Congress for satisfying the needs
of the Government for revenue. A measure may be valid
as a necessary adjunct to something which clearly lies
within the legislative power, even though, standing alone,
its constitutionality might have been subject to doubt.
Purity Extract Co. v. Lynch, 226 U. S. 192; Ruppert v.
Caffey, 251 U. 8. 264; Everard’s Breweries v. Day, 265
U. S. 545; Taft v. Bowers, 278 U. S. 470.

II. Progressive rates of taxation and proper exemp-
tions violate no constitutional provisions applicable to
federal taxation. Knowlton v. Moore, 178 U. S. 41;
Brushaber v. Union Pacific R. Co., 240 U. S. 1; Treat v.
White, 181 U. S. 264; Patton v. Brady, 184 U. S. 608;
Flint v. Stone Tracy Co., 220 U, 8. 107; Billings v. United
States, 232 U. S. 261; Stanton v. Baltic Mining Co., 240
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U. S. 103; Tyee Realty Co. v. Anderson, 240 U. S. 115;
High v. Coyne, 178 U. S. 111; Keeney v. New York, 222
U. 8. 525; Barclay & Co. v. Edwards, 267 U. S. 442;
Schlesinger v. Wisconsin, 270 U. S. 230; LaBelle Iron
Works v. United States, 256 U. 8. 377; Magoun v. Illinos
Trust Co., 170 U. S. 299; Burk-Waggoner Oil Ass'n v.
Hopkins, 269 U. S. 110.

The gift tax was imposed largely to prevent avoidance
of the estate tax by gifts inter vivos and, accordingly,
1t was necessary to adjust the rates upon gifts to equalize
the rates upon estates. This Congress has done. Com-
pare §§ 301 and 319 of the Revenue Act of 1924, Avoid-
ance of the estate tax could not be adequately prevented
unless the gift tax provisions contained the same gradu-
ated rates. ;

The decision of this Court in United States v. Goelet,
232 U. S. 293, makes it clear that there is a difference in
fact between resident and non-resident citizens; and the
difference is so substantial that this Court held a tax
levied upon “any citizen ” can not be treated, without
the expression of a more definite intent, as embracing the
exceptional exertion of the power to tax one permanently
residing abroad.

MR. Justice StoNE delivered the opinion of the Court.

In this case, pending in the Court of Appeals for the
Third Circuit, that court has certified to this questions of
law concerning which it asks instructions for the proper
disposition of the cause. Judicial Code, § 239, as amended
by Act of February 13, 1925.

Bromley, a resident of the United States, brought the
present suit in the District Court for Eastern Pennsyl-
vania, to recover a tax alleged to have been illegally ex-
acted, upon gifts made by him after the effective date
of § 319 of the Revenue Act of 1924 (43 Stat. 253, 313,
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as amended by § 324 (a) of the Revenue Act of 1926, 44
Stat. 9, 86). This section imposes a graduated tax “ upon
the transfer by a resident by gift ” during the calendar
year “ of any property wherever situated . . .” In com-
puting the amount of the gift subject to the tax, §321,
in the case of a resident, exempts gifts aggregating $50,000,
gifts to any one person which do not exceed $500, and
certain gifts for religious, charitable, educational, scien-
tific and like purposes. The questions certified are:

1. Are the provisions of Sections 319-324 of the Rev-
enue Act of 1924, as amended by Section 324 of the
Revenue Act of 1926, when applied to transfers of prop-
erty by gift inter vivos, made after the effective dates of
the cited Revenue Acts and not made in contemplation of
death, invalid, because they violate (a) the third clause
of Section 2 and (b) the fourth clause of Section 9 of
Article 1 of the Constitution in that the tax they impose
1s a direct tax and has not been apportioned?

2. Are the cited provisions, when applied to transfers
of property made in like circumstances, invalid because
they violate (a) the Fifth Amendment to the Constitution
and (b) the first clause of Section 8 of Article 1 of the
Constitution in that they impose a tax which is gradu-
ated and subject to exemptions and therefore lacks uni-
formity, and also deprive a person of his property without
due process of law?

1. The first question was mooted by counsel, but not
decided, in Blodgett v. Holden, 275 U. S. 142, and Unter-
myer v. Anderson, 276 U. S. 440. The general power to
“lay and collect taxes, duties, imposts and excises” con-
ferred by Article I, § 8 of the Constitution, and required
by that section to be uniform throughout the United
States, is limited by § 2 of the same article, which requires
“ direct ” taxes to be apportioned, and § 9, which provides
that “ no capitation or other direct tax shall be laid unless
n proportion to the census ” directed by the Constitution
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to be taken. As the present tax is not apportioned, it is
forbidden if direct.

The meaning of the phrase “ direct taxes” and the his-
torical background of the constitutional requirement for
their apportionment have been so often and exhaustively
considered by this Court, Hylton v. United States, 3 Dall.
171; Pollock v. Farmers Loan & 7Trust Company, 157
U. S. 429, 158 U. S. 601; Knowlton v. Moore, 178 U. S.
41; Nicol v. Ames, 173 U. S. 509, 515, that no useful pur-
pose would be served by renewing the discussion here.
Whatever may be the precise line which sets off direct
taxes from others, we need not now determine. While
taxes levied upon or collected from persons because of
their general ownership of property may be taken to be
direct, Pollock v. Farmers Loan & Trust Company, 157
U. S. 429, 158 U. S. 601, this Court has consistently held,
almost from the foundation of the government, that a tax
imposed upon a particular use of property or the exercise
of a single power over property incidental to ownership,
is an excise which need not be apportioned, and it is
enough for present purposes that this tax is of the latter
class. Hylton v. United States, supra, cf. Veazie Bank v.
Fenno, 8 Wall. 533; Thomasv. United States, 192 U. S.
363, 370; Billings v. United States, 232 U. S. 261; Nicol v.
Ames, supra; Patton v. Brady, 184 U. 8. 608; McCray v.
United States, 195 U. S. 27; Scholey v. Rew, 23 Wall. 331;
Knowlton v. Moore, supra; see also Flint v. Stone Tracy
Co., 220 U. S. 107; Spreckels Sugar Refining Co. v.
McClain, 192 U. S. 397; Stratton’s Independence v. How-
bert, 231 U. 8. 399; Doyle v. Mitchell Brothers Co., 247
U. S. 179, 183; Stanton v. Baltic Mining Co., 240 U. S.
103, 114.

It is a tax laid only upon the exercise of a single one of
those powers incident to ownership, the power to give the
property owned to another. Under this statute all the
other rights and powers which collectively constitute
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property or ownership may be fully enjoyed free of the
tax. So far as the constitutional power to tax is con-
cerned, it would be difficult to state any intelligible dis-
tinction, founded either in reason or upon practical con-
siderations of weight, between a tax upon the exercise of
the power to give property inter vivos and the disposition
of it by legacy, upheld in Knowlton v. Moore, supra, the
succession tax in Scholey v. Rew, supra, the tax upon the
manufacture and sale of colored oleomargarine in McCray
v. United States, supra, the tax upon sales of grain upon
an exchange in Nicol v. Ames, supra, the tax upon sales
of shares of stock in Thomas v. United -States, supra, the
tax upon the use of foreign built yachts in Billings v.
United States, supra, the tax upon the use of carriages in
Hylton v. United States, supra; compare Veazie Bank v.
Fenno, supra, 545, Thomas v. United States, supra, 370.

It is true that in each of these cases the tax was im-
posed upon the exercise of one of the numerous rights of
property, but each is clearly distinguishable from a tax
which falls upon the owner merely because he is owner,
regardless of the use or disposition made of his property.
See Billings v. United States, supra; cf. Pierce v. United
States, 232 U. S. 290. The persistence of this distinction
and the justification for it rest upon the historic fact that
taxes of this type were not understood to be direct taxes
when the Constitution was adopted and, as well, upon the
reluctance of this Court to enlarge by construction, limita-
tions upon the sovereign power of 'taxation by Article I,
$ 8, so vital to the maintenance of the National Govern-
ment. Nicol v. Ames, supra, 514, 515.

It is said that since property is the sum of all the rights
and powers incident to ownership, if an unapportioned tax
on the exercise of any of them is upheld, the distinction
between direct and other classes of taxes may be wiped
out, since the property itself may likewise be taxed by
resort to the expedient of levying numerous taxes upon its
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uses; that one of the uses of property is to keep it, and
that a tax upon the possession or keeping of property is no
different from a tax on the property itself. Even if we
assume that a tax levied upon all the uses to which prop-
erty may be put, or upon the exercise of a single power
indispensable to the enjoyment of all others over it, would
be in effect a tax upon property, see Dawson v. Kentucky
Dustilleries & Warehouse Co., 255 U. S. 288, and hence a
direct tax requiring apportionment, that is not the case
before us.

The power to give cannot be said to be a more impor-
tant incident of property than the power to use, the exer-
cise of which was taxed in Billings v. United States, and
even though differences in degree may be carried to a
point where they produce distinctions in kind, the present
levy falls so far short of taxing generally the uses of prop-
erty that it cannot be likened to the taxes on property
itself which have been recognized as direct. It falls,
rather, into that category of imposts or excises which,
since they apply only to a limited exercise of property
rights, have been deemed to be indirect and so valid al-
though not apportioned.

2. The uniformity of taxation throughout the United
States enjoined by Article I, § 8, is geographic, not intrin-
sic. A graduated tax, on legacies, granting exemptions,
Knowlton v. Moore, supra, or on incomes, Brushaber v.
Union Pacific R. Co., 240 U. 8. 1, does not violate this
clause of the Constitution, nor are such taxes infringe-
ments on the Fifth Amendment. Knowlton v. Moore,
supra, p. 109; Brushaber v. Union Pacific R. Co., supra,
pp. 24, 25. Graduated taxes on inheritances or succes-
sions, with provisions for exemptions, have so often been
upheld as not violating either the due process or the equal
protection clauses of the Fourteenth Amendment, Steb-
bins v. Riley, 268 U. S. 137, as to leave little ground for
supposing that taxation by Congress embracing these
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features, and otherwise valid, could be deemed a denial of
the due process clause of the Fifth. See Van Oster v.
Kansas, 272 U, S. 465, 468.

It is suggested that the schemes of graduation and ex-
emption in the present statute, by which the tax levied
upon donors of the same total amounts may be affected by
the size of the gifts to individual donees, are so arbitrary
and unreasonable as to deprive the taxpayer of property
without due process. But similar features of state death
taxes have been held not to infringe the Fourteenth
Amendment since they bear such a relation to the subject
of the tax as not “to preclude the assumption that the
legislature, in enacting the statute, did not act arbitrarily
or without the exercise of judgment and discretion which
rightfully belong to it.” Stebbins v. Riley, supra, p. 145.
No more can they be a basis for holding that the gradua-
tion and exemption features of the present statute violate
the Fifth Amendment.

The answer to both questions 1s, No.

Opinion of MR. JUSTICE SUTHERLAND, dissenting, de-
livered by Mg. JusticE BuTLER.

In the convention which framed the Constitution, Mr.
King on one occasion asked what was the precise mean-
ing of “direct taxation,” and Mr. Madison informs us
that no one answered. That Mr. Madison took the
pains to record the incident indicates that it challenged
attention but that no one was able to formulate a defi-
nition. And though we understand generally what is a
direct tax and what taxes have been declared to be direct,
we are still as incapable of formulating an exact defini-
tion as were those who wrote the taxation clauses into
the Constitution. Since the Pollock case, however, we
know that a tax on property, whether real or personal,
or upon the income derived therefrom, is direct; and that
to levy a tax by reason of ownership of property is to
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tax the property. Dawson v. Kentucky Distilleries Co.,
255 U. S. 288, 294,

The right to give away one’s property is as funda-
mental as the right to sell it or, indeed, to possess it.
To give away property is not to exercise a separate ele-
ment or incident of ownership, like the use of a carriage,
but completely to sever the donor’s relation to the prop-
erty and leave in him no element or incident of owner-
ship whatsoever. Reasonably it cannot be doubted that
the power to dispose of property according to the will of
the owner is a property right. If a tax upon the sale of
property, irrespective of special circumstances, is a direct
tax, it is clear that a tax upon the gift of property, ir-
respective of special circumstances, is, likewise, direct.
In my opinion, both are direct because they are in sub-
stance and effect not excise taxes but taxes upon prop-
erty. By repeated decisions of this Court it has become
axiomatic that it is the substance and not the form that
controls in such matters.

Brown v. Maryland, 12 Wheat. 419, involved the valid-
ity of a state statute which exacted a license fee of $50
of importers of foreign goods and other persons selling
the same by wholesale, bale or package, etc. The act
was held void as imposing a duty on imports. It was
argued that the tax was not upon the article but upon
the person; that the state had the power to tax occupa-
tions, and this was nothing more. To this Chief Justice
Marshall replied (p. 444) in words that have been re-
peatedly approved in subsequent decisions of this Court:

“It is impossible to conceal from ourselves, that this
is varying the form, without varying the substance. It
Is treating a prohibition, which is general, as if it were
confined to a particular mode of doing the forbidden
thing. All must perceive, that a tax on the sale of an
article, imported only for sale, is a tax on the article
itself.”
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In Cook v. Pennsylvania, 97 U. S. 566, it was held that
a tax on the amount of sales made by an auctioneer was a
tax upon the goods sold, and where these goods were im-
ported in the original package and sold for the importer
the law authorizing the tax was void.

Nicol v. Ames, 173 U. S. 509, is not to the contrary of
these cases, but in complete accord with them. There it
was held that a tax levied upon a sale of property effected
at a board of trade or exchange was an excise laid upon
the privilege, opportunity or facility afforded by boards
of trade or exchanges for the transaction of the business
and not upon the property or the sale thereof, which, it
was conceded, would be a direct tax and void without ap-
portionment. Brief quotations from the opinion will
make the distinction clear. Referring to the cases which
had been cited against the tax, including Brown v. Mary-
land, supra, and the Pollock case, it was said that all these
cases involved the question whether the taxes assailed
were in effect taxes upon property and (p. 519): “If this
tax is not on the property or on the sale thereof, then
these cases do not apply.” At p. 520, answering the con-
tention that the tax was one on the property sold. it was
said: “It is not laid upon the property at all, nor upon
the profits of the sale thereof, nor upon the sale itself
considered separate and apart from the place and the
circumstances of the sale.” And finally at p. 521, the
Court said in words that admit of no mistake: “ A tax
upon the privilege of selling property at the exchange
and of thus using the facilities there offered in accom-
plishing the sale differs radically from a tax upon every
sale made in any place. The latter tax is really and prac-
tically upon property. It takes no notice of any kind of
privilege or facility, and the fact of a sale is alone re-
garded.”

To me it seems plain that a tax imposed upon an ordi-
nary gift, to be measured by the value of the property
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given and without regard to any qualifying circum-
stances, is a tax by indirection upon the property, as
much, for example, as a tax upon the mere possession
by the owner of a farm, measured by the value of the
land possessed, would be a tax on the land. To call either
of them an excise is to sacrifice substance to a mere form
of words. I think, therefore, the first question certified,
without stopping to consider the second, should be
answered in the affirmative.

MR. Justice VAN DevaNTER and MR. JusTicE BUTLER
concur in this opinion.

EX PARTE NORTHERN PACIFIC RAILWAY
COMPANY ET AL.

ON PETITION FOR A WRIT OF MANDAMTUS.

No. 21, Original. Return to rule presented November 25, 1929.—
Decided December 2, 1929.

In a suit in the District Court to restrain state officers, by inter-
locutory and permanent injunctions, from enforcing an order
affecting railway rates upon the ground that the order conflicts
with the Federal Constitution and laws, when the plaintiffs apply
for an interlocutory injunction on that ground and the district
judge grants a temporary restraining order to be effective until
such application shall be determined, it is his duty under Jud.

- Code, § 266, U. S. C. Title 28, § 380, immediately to call two other
judges, one of whom shall be a circuit justice or a cireuit judge,
to assist him in hearing and determining such application, and
neither he, nor another district judge, in the presence of such
application and when it is being pressed, has jurisdiction, sitting
alone, to entertain a motion by the defense to dissolve the tempo-
rary restraining order or a motion by the defense to dismiss the
bill, or jurisdiction to dismiss the bill on the merits, P. 144,

~ PeriTions for a rule directing the Honorable George
M. Bourquin and the Honorable Charles N. Pray, judges
of the District Court for the District of Montana, and the
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District Court for that District, to show cause why a writ
of mandamus should not issue to set aside a decree dis-
missing the petitioners’ bill of complaint, and further di-
recting Judge Pray to call in two other judges to assist
him to hear and determine petitioners’ application for an
interlocutory injunction. The case was heard on the orig-
inal and supplemental petitions and the return to a rule
to show cause issued to the two judges. The rule is made
absolute.

Messrs. Bruce Scott, H. H. Field, F. G. Dorety, M. S.
Gunn, and Dennis F. Lyons were on the brief for pe-
titioners.

Messrs. L. A. Foot, Attorney General of Montana, and
Francis A. Silver were on the brief for respondents.

Per Curiam: This is a petition for a writ of mandamus.
A rule to show cause was issued and a return has now
been made to the rule. From the petition and the return
the facts are shown to be as follows: The Northern Pa-
cific Railway Company and three others brought a suit
in the District Court for the District of Montana against
the Board of Railroad Commissioners of that State and
others to prevent the enforcement of a rate order made
by the board, the objection urged against the order being
that it was in conflict with the commerce clause of the
Constitution of the United States and with certain provi-
sions of the commerce laws of Congress. The plaintiffs
applied for a temporary restraining order and for an in-
terlocutory injunction. District Judge Pray granted a
temporary restraining order which was to continue in
force “ until the plaintiffs’ application for an interlocutory
injunction be heard and determined by three judges as
provided by statute.” Afterwards, but before three
judges were assembled to hear the application for an in-
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terlocutory injunction, District Judge Bourquin, sitting
alone, entertained a motion by the defendants to dissolve
the temporary restraining order, and also a motion to dis-
miss the bill on the merits. The plaintiffs objected that
a single judge was without authority to entertain or act
upon either motion, but Judge Bourquin overruled the
objection, sustained the motion to dismiss and entered
a final decree of dismissal. Of course, the decree, if valid,
operated not only as a revocation of the temporary re-
straining order but also as a denial of the application
for an interlocutory injunction.

Manifestly the suit was within the terms and spirit of
§ 380, Title 28, of the United States Code. When Judge
Pray granted a temporary restraining order to be effective
until the application for an interlocutory injunction should
be heard and determined, it became his duty under that
section immediately to call two other judges, one of whom
should be either a circuit justice or a circuit judge, to
assist him in hearing and determining the application
for an interlocutory injunction. Not only so, but the
section as amended by the Act of February 13, 1925, c. 29,
43 Stat. 938, extends the requirement respecting the
presence of three judges to the final hearing in such a
suit. Under our decisions construing and applying the
section, Judge Bourquin sitting alone was without juris-
diction to hear either the motion to dissolve the tem-
porary restraining order or the motion to dismiss the
bill on the merits. In the presence of the application for
an interlocutory injunction—which was at no time with-
drawn but constantly pressed—a single judge, whether
Judge Pray or Judge Bourquin, was as much without
authority to dismiss the bill on the merits as he would
be to grant either an interlocutory or a permanent in-
junction. Our decisions leave no doubt on these points.
Ex parte Metropolitan Water Company of West Virginia,
220 U. 8. 539; Cumberland Telephone & Telegraph Com-




R.R. COMM’N ». LOS ANGELES R. CO. 145

142 Syllabus.

pany v. Louisiana Public Service Commission, 260 U, S.
212, 216-217; Virginian Railway Company v. United
States, 272 U. S. 658, 671-673; Ex parte Atlantic Coast
Line R. Co., 279 U. S, 822,

It follows that the rule against the respondents must be
made absolute with directions to them to vacate the decree
of dismissal entered by Judge Bourquin and to take im-
mediate steps for assembling a court of three judges to
hear and determine the application for an interlocutory
injunction conformably to § 380. We assume it will not
be necessary to issue a formal writ.

Rule made absolute.

RAILROAD COMMISSION OF CALIFORNIA Er AL.
v. LOS ANGELES RAILWAY CORPORATION.

APPEAL FROM THE DISTRICT COURT OF THE UNITED STATES
FOR THE SOUTHERN DISTRICT OF CALIFORNIA.

No. 60. Argued October 22, 1929 —Decided December 2, 1929.

1. A State may authorize a municipal corporation by agreement to
establish public service rates and thereby to suspend for a term
of years not grossly excessive the exertion of governmental power
by legislative action to fix just compensation to be paid for service
furnished by public utilities. P. 151.

2. To determine whether such authority has been given in the case
before it, this Court, in the absence of decisions of the state courts,
must construe the state laws. P. 152.

3. As it is in the public interest that all doubts be resolved in favor
of the right of the State from time to time to prescribe rates, a
grant of authority to surrender the power is not to be inferred in
the absence of a plain expression of purpose to that end. Id.

4. The following laws of California are considered and held not to
have authorized the City of Los Angeles to fix the rates of street
car companies by contract:

(1) Civil Code, § 470 (Mar. 21, 1872,) merely regulating pro-
cedure; id. § 497 (Stats. 1891, p. 12,) authorizing political subdivi-
sions to grant authority for the laying of railroads in streets
“under such restrictions and limitations” as they may provide;

81325°—80—10
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id. § 501 (Stats. 1903, p. 172,) providing that the rate of fare in
municipali**es of the first class “must not exceed five cents.” P. 153.

(2) TL. Broughton Franchise Act (Stats. 1893, p. 288,) as
amended, providing that franchises “shall be granted upon the
conditions in this Act provided and not otherwise,” and requir-
ing the sale of such franchises upon advertisement stating the
character of the franchise or privilege proposed to be granted,
but nowhere expressly empowering the city to establish rates by
contract; and the amendment thereof, June 8, 1915 (Stats. 1915, p.
1300,) which authorizes grantors of such franchises to impose
such additional terms and conditions whether “ governmental or
contractual in character ” as in their judgment are in the public
interest. P. 154.

(3) Provisions of the charter of the City of Los Angeles, viz.,
Art. I, § 2 (25), Stats. 1905, p. 994, forbidding the granting of
franchises for use of public streets except by a specified vote and
for a term not to exceed 21 years and providing that “ Every
grant . . . shall make adequate provision by way of forfeiture

or otherwise to secure efficiency of public service at reason-
able rates and the maintenance of the property in good order
throughout the term of the grant”; Art. I, § 2 (30), Stats. 1911,
p. 2063, empowering the city to fix “ratess . . . for
the conveyance of passengers . . . by means of street railway
cars,” and “ To regulate, subject to the provisions of the constitu-
tion of the State . . . the construction and operation of :
street railways . . .”; Art. I, § 2 (40), Stats. 1913, p. 1633, em-
powering the city to grant franchises for furnishing transportation
and to prescribe the terms and conditions of such grants and to
prescribe the procedure for making them. P. 155.

5. A State has power, upon the application of a street railway com-
pany, to terminate rates of fare fixed by contract between the
company and a municipal corporation of the State. P. 156.

. Under Art. XII, § 23, of the California Constitution, as amended
November 3, 1914, and the Public Utilities Act of April 23, 1915,
the Railroad Commission has exclusive authority to regulate rates.
A five cent street railway fare, even if established by franchise con-
tract, may be increased with the approval of the Commission, and
not otherwise, and it is the duty of the Commission, upon finding
that the rate is unjust or insufficient, to determine the just and
reasonable rate thereafter to be observed. P. 157.

7. The Railroad Commission, upon successive applications of a
street railway company in Los Angeles for increased fares at first
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found the existing fares insufficient and permitted a small increase,
which the company declined, and later found the existing fares
sufficient, thus in legal effect requiring the company to observe
them. Held that, assuming the existing fares had been established
by franchise contracts, these exercises of jurisdiction by the Com-
mission abrogated the contracts. Pp. 156-158.

29 F. (2d) 140, affirmed.

AppEAL from a decree of the District Court (three
judges) permanently enjoining the Railroad Commission
from enforcing street railway fares found to be confis-
catory. The City of Los Angeles was a party by
intervention.

Mr. Arthur T. George, with whom Messrs. Ira H. Rowell
and Roderick B. Cassidy were on the brief, for the Rail-
road Commission of California.

Appellee’s franchises are contracts.

Where a valid contract fixing rates has been entered
into between a city and a public utility, there is no con-
fiscation.

The contracts were binding as between the parties until
the Commission exercised the power delegated to it by
the legislature by increasing the contract rate in the man-
ner provided by the Public Utilities Act. Southern Utili-
ties Co. v. Palatka, 268 U. S. 232; Opelika v. Opelika
Sewer Co., 265 U. 8. 215; Henderson Water Co. v. Cor-
poration Comm’n, 269 U. S. 278; Manitowoc v. Manito-
woc & N. T. Co., 145 Wis. 13; Monroe v. Detroit M. & T.
S. R. Co., 187 Mich. 364; Salt Lake City v. Utah L. & T.
Co., 52 Utah 476; Traverse City v. Railroad Comm’n, 202
Mich. 575; Washington v. Pacific T. & T. Co., 1 F. (2d)
327; State ex rel. Ellertsen v. Home T. & T. Co., 102
Wash. 196; Sumpter G. & P. Co. v. Sumpter, 283 Fed.
931; Woodburn v. Service Comm’n, 82 Ore. 114; Southern
Pacific Co. v. Spring Valley Water Co., 173 Cal. 291;
Henrici v. South Feather Land Co., 177 Cal. 442,
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The Commission’s orders of 1921 and 1928 did not abro-
gate the rates fixed in the various franchise contracts.

Rates may be changed only by strict compliance with
the applicable statutory procedure. Wichita R. & L. Co.
v. Utilities Comm’n, 260 U. S. 48; Traverse City v. Citi-
zens Tel. Co., 195 Mich. 374. Distinguishing Denney v.
PacificT. & T. Co., 276 U. S. 97,

Mr. Frederick von Schrader, Deputy City Attorney,
with whom Messrs. Erwin P. Werner, City Attorney, and
Joseph T. Watson, Deputy City Attorney, were on the
brief, for the City of Los Angeles.

The franchises in question are contracts. 7Title Guar-
anty Co. v. Railroad Comm’n, 168 Cal. 295; St. Cloud
Service Co. v. St. Cloud, 265 U. S. 352; Madera Water
Works v. Madera, 185 Fed. 281; San Diego v. Kerchoff, 49
Cal. App. 473; Albany v. U. S. F. & G. Co., 38 Cal. App.
466; St. Helena v. San Francisco R. Co., 24 Cal. App. 71;
Los Angeles R. Co. v. Los Angeles, 152 Cal. 242.

The city had power to enter into such contracts, in-
cluding the fixing of maximum charges. Columbus R.
Co. v. Columbus, 249 U. 8. 399; Opelika v. Opelika Sewer
Co., 265 U. 8. 215; St. Cloud Service Co. v. St. Cloud, 265
U.S.352; Water L. & P. Co. v. Hot Springs, 274 Fed. 827.

It is immaterial that a rate for public service fixed by
valid contract between a municipal corporation and a
public service corporation may be confiscatory. St. Cloud
Service Co. v. St. Cloud, 265 U. S. 352; Columbus R. Co.
v. Columbus, 249 U. S. 399; Cleveland V. Cleveland City
R. Co.,194 U. S. 517; Detroit v. Detroit R. Co., 184 U. S.
368; Henderson Water Co. v. Corporation Comm’n, 269
LIS seidss;

The public utility can seek no relief from the courts
unless it secures a change of the franchise rates by order
of the state railroad coramission. There was no change
from the contract or franchise rate to a statutory or legis-
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lative rate due to the orders of the railroad commission.
Henderson Water Co. v. Corporation Comm’n, 269 U. S.
278; Milwaukee Electric R. Co. v. Railroad Comm’n, 238
U. S. 174; Manitowoc v. Manitowoc & N. T. Co., 145 Wis.
13; Lenawee County Gas Co. v. Adrian, 209 Mich. 52;
Southern Utilities Co. v. Palatka, 268 U. S. 232; Pacific
T. & T. Co. v. Whitcomb, 12 F. (2d) 279; Monroe v.
Detroit M. & T. S. R. Co., 187 Mich. 364; Henrict v.
South Feather Land Co., 177 Cal. 442; Southern Pacific
Co. v. Spring Valley Water Co., 173 Cal. 291; Salt Lake
City v. Utah L. & T. Co., 52 Utah 210; Travers City v.
Railroad Comm’n, 202 Mich. 575.

In the absence of California decisions upholding the
power to contract, this Court may find that such power
did in fact exist. Milwaukee Electric R. Co. v. Railroad
Comm’n, 238 U. S. 174.

Mr. Woodward M. Taylor, with whom Messrs. S. M.
Haskins, Paul R. Watkins, and Herbert F. Sturdy were
on the brief, for appellee.

The city has never possessed the power to fix public
utility rates by contract.

Under the state constitution the legislature cannot fix
public utility rates by contract nor delegate power to the
city to do so.

In California, the grant of a franchise is a legislative
function and where, as here, no grant of authority to fix
rates by contract exists, franchise fare provisions cannot
operate by way of condition or estoppel. South Pasa-
dena v. Terminal R. Co., 109 Cal. 315.

The fare provisions of these franchises evince an in-
tention to regulate, not to contract.

The Commission has twice exercised jurisdiction over
the company’s franchise fare. Even assuming the fran-
chise fare provisions constitute contract obligations, the
Commission, by its decision in 1921, abrogated that obli-
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gation by finding the 5¢ fare inadequate and authorizing
a 6¢ fare; and, there being no power in the city to con-
tract as to public utility rates, the 5¢ fare was not a con-
tract obligation and consequently the Commission, by its
decision in 1928, had exercised its complete jurisdiction
over the fare and, by denying any increase, had deprived
the company of its rights under the Federal Constitution.
Cf. Denneyv. Pacific T.& T. Co., 276 U. S. 97.

ME. Justick ButLEr delivered the opinion of the Court.

Appellee operates a street railway system and motor
buses for the transportation of passengers in the city of
Los Angeles and in other parts of the county of Los
Angeles. Tts cars are operated on tracks laid in the streets
under authority of 102 franchises granted from time to
time since 1886. A few were obtained from the county;
the others were granted by the city.

Seventy-three granted between November 28, 1890, and
October 21, 1918, covering 113.41 miles, provide that  the
rate of fare . . . shall not exceed five cents.”

Eighteen granted between March 2, 1920, and Janu-
ary 21, 1928, covering 12.33 miles, provide that “the
rate of fare . . . shall not be more than five cents

except upon a showing before a competent au-
thority having jurisdiction over rates of fare that such
greater charge is justified.”

The remaining eleven, covering 10.5 miles, were granted
at various times from 1886 to 1923; none of them pro-
vides that the fare shall not exceed five cents; but it may
be assumed that under the provisions of the other ordi-
nances a fare of five cents was made applicable over all
lines. Prior to the decree in this case the basic fare
charged was five cents.

Maintaining that its existing rates were not sufficient
to yield a reasonable return, the company, November 16,
1926, applied to the commission for authority to increase
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the basic fare to seven cents in cash or six and one-fourth
cents in tokens to be furnished by the company, four for
twenty-five cents. The commission, March 26, 1928,
made a report and by an order denied the application. A
petition for rehearing was denied.

June 22, 1928 the company brought this suit to have
the rates and order adjudged confiscatory and for tem-
porary and permanent injunctions restraining the com-
mission from enforcing them. The city intervened as
party defendant. The case came on for hearing before
three judges on an application for temporary injunction.
U. S. C,, Tit. 28, § 380. Affidavits were submitted, a
transeript of all the evidence before the coramission was
received and the parties stipulated that thereon the case
should be finally determined on the merits. The court
found that the rates will not permit the company to earn
a reasonable return and are confiscatory; and by its de-
cree permanently enjoined the commission from enfore-
ing them.

The sole controversy is whether the company is bound
by contract with the city to continue to serve for the
fares specified in the franchises—it being conceded that
the finding below respecting the inadequacy of the five
cent fare is sustained by the evidence. Appellants con-
tend that at all times the city had power to establish
rates by agreement and that the franchise provisions eon-
stitute binding contracts that are still in force. On the
other hand the company maintains that the State never
so empowered the city; and it insists that, if the power
was given and any such contracts were made, they have
been abrogated.

1. It is possible for a State to authorize a municipal
corporation by agreement to establish public service rates
and thereby to suspend for a term of years not grossly ex-
cessive the exertion of governmental power by legislative
action to fix just compensation to be paid for service
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furnished by public utilities. Detroit v. Detroit Citizens’
R. Co., 184 U. S. 368, 382. Vicksburg v. Vicksburg Water
Works Co., 206 U. 8. 496, 508, 515. Public Service Co.
v. 8t. Cloud, 265 U. S. 352, 355. And where a city, em-
powered by the State so to do, makes a contract with a
public utility fixing the amounts to be paid for its service,
the latter may not be required to serve for less even if
the specified rates are unreasonably high. Detroit v. De-
troit Citizens’ R. Co., supra, 389. And, in such case, the
courts may not relieve the utility from its obligation to
serve at the agreed rates however inadequate they may
prove to be. Public Service Co. v. St. Cloud, supra.

This court is bound by the decisions of the highest
courts of the States as to the powers of their municipali-
ties. Georgia Ry. Co. v. Decatur, 262 U. S. 432, 438.
Our attention has not been called to any California de-
cision, and we think there is none, which decides that
the state legislature has empowered Los Angeles to estab-
lish rates by contract. This Court is therefore required
to construe the state laws on which appellants rely. As
it is in the public interest that all doubts be resolved in
favor of the right of the State from time to time to pre-
scribe rates, a grant of authority to surrender the power
is not to be inferred in the absence of a plain expression
of purpose to that end. The delegation of authority to
give up or suspend the power of rate regulation will not
be found more readily than would an intention on the
part of the State to authorize the bargaining away of its
power to tax. Providence Bank v. Billings, 4 Pet. 514,
561. Railroad Commission Cases, 116 U. S. 307, 325.
Freeport Water Co. v. Freeport, 180 U. S. 587, 599. Stan-
islaus County v. San Joaquin C. & I. Co., 192 U. S. 201,
210. Puget Sound Traction Co. v. Reynolds, 244 U. S.
574, 579.

This court applied the established rule in Home Tele-
phone Co. v. Los Angeles, 211 U. 8. 265. That com-
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pany’s franchise was granted under the Broughton Fran-
chise Act, which provided that every such franchise “ shall
be granted upon the conditions in this act provided and
not otherwise.” The city charter gave power to its coun-
cil to fix charges for telephone service. The franchise
stated that the rates should not exceed specified amounts.
An ordinance prescribing lower rates was passed. The
company brought suit for injunction against its enforce-
ment on the ground that the ordinance violated the con-
tract clause of the Constitution of the United States. The
city insisted that it had not been empowered by the State
to make such a contract, and this court upheld its con-
tention. It said (p. 273): “ The surrender, by contract,
of a power of government, though in certain well-defined
cases it may be made by legislative authority, is a very
grave act, and the surrender itself, as well as the authority
to make it, must be closely scrutinized. . . . The
general powers of a municipality or of any other political
subdivision of the State are not sufficient. Specific
authority for that purpose is required.” And, dealing
with the charter provision there relied on by the com-
pany, the court said (p. 274): “ The charter gave to the
council the power ‘by ordinance . . . to regulate
telephone service and the use of telephones within the
city, . . . and to fix and determine the charges for
telephones and telephone service and connections.” This
is an ample authority to exercise the governmental power
but entirely unfitted to describe the authority to
contract. It authorizes command, but not agreement.”
Section 470 of the Civil Code (March 21, 1872) cited
by appellants merely regulates procedure. Section 497
authorizes political subdivisions to grant authority for
the laying of railroads in streets “ under such restrictions
and limitations ” as they may provide. Stats. 1891, p. 12,
This is too general. The clause in § 501 (Stats. 1903,
p. 172) providing that the rate of fare in municipalities
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of the first class “must not exceed five cents” does not.
relate to the power to contract, and plainly has no appli-
cation here because Los Angeles never belonged to that
class.

Section 1 of the Broughton Franchise Act® provides
that franchises “ shall be granted upon the conditions in
this Act provided and not otherwise.” The Act requires
the sale of such franchises upon advertisement stating the
character of the franchise or privilege proposed to be
granted, but it nowhere expressly empowers the city to
establish rates by contract. This court in the Home Tele-
phone Company case dealt with the quoted provision. It
said (p. 275): “ Here is an emphatic caution against read-
ing into the act any conditions which are not clearly ex-
pressed in the act itself. . . . It cannot be supposed
that the legislature intended that so significant and im-
portant an authority as that of contracting away a power
of regulation conferred by the charter should be inferred
from the act in the absence of a grant in express words.
But there is no such grant.” And, so far as concerns the
matter under consideration, the Act was not expanded by
the amendment of June 8, 1915. It authorizes grantors of
such franchises to impose such additional terms and con-

1 Its first sentence, as originally enacted, read: “ Every franchise
or privilege to . . . construct or operate railroads along or upon
any public street or highway, or to exercise any other privilege
whatever hereafter proposed to be granted by the . . . govern-
ing or legislative body of any . . . city . . . shall be granted
upon the conditions in this Act provided, and not otherwise.” Stats.
1893, p. 288. The Act was amended in 1897 (Stats. 1897, pp. 135,
177); re-enacted in 1901 (Stats. 1901, p. 265) and 1905 (Stats. 1905,
p. 777) and amended in 1909. Stats. 1909, p. 125. The first sen-
tence has remained substantially the same. The amendment of June
8, 1915 (Stats. 1915, p. 1300) inserted immediately after this sen-
tence: “The grantor may, however, in such franchise impose such
other and additional terms and conditions not in conflict herewith,
whether governmental or contractual in character, as in the judgment
of the legislative body thereof are to the public interest.”
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ditions “ whether governmental or contractual in charac-
ter ” as in their judgment are in the public interest. This
general language does not measure up to the rule earlier
invoked here by Los Angeles and applied by this court in
the Home Telephone Company case.

The appellants invoke provisions of the city charter
which are printed in the margin.? But it requires no
discussion to show that they are not sufficient to em-
power the city by contract to establish rates. In support
of their claim, they cite Columbus R. & P. Co. v. Co-
lumbus, 249 U. S. 399; Opelika v. Opelika Sewer Co.,
265 U. S. 215; Public Service Co. v. St. Cloud, supra,
and Southern Utilities Co. v. Palatka, 268 U. S. 232. But
the Columbus case did not involve, and this Court did
not there decide, the question of power. See p. 407 and
194 U. S. at pp. 532, 534. And in the other cases, we fol-
lowed the decisions of the courts of the respective States.

2Art. I, § 2(25) (February 16, 1905) Stats. 1905, p. 994, provid-
ing that no franchise for use of public streets should be granted
by the city except by a specified vote nor for a term of more
than 21 years and that “Every grant . . . shall make ade-
quate provision by way of forfeiture . . . or otherwise to secure
efficiency of public service at reasonable rates and the mainte-
nance of the property in good order throughout the term of the
grant.”

Art. I, §2(30) (March 25, 1911) Stats. 1911, p. 2063: “ The
city . . . shall have the right and power: . . . to fix and
determine the rates . . . for . . . the conveyance of pas-
sengers ., . . by means of street railway cars. . . . To regu-
late, . subject to the provisions of the constitution of the State of
California, the construction and operation of . . . street rail-
ways. 4

Art. I, § 2(40), being § 2(25), supra, (as amended April 7, 1913)
Stats. 1913, p. 1633: “ The city . . . shall have the right and
power: To grant franchises, . . . for furnishing
transportation . . . or any other public service; to prescribe
the terms and conditions of any such grant, and to prescribe by
ordinance . . . the method of procedure for making such
grants; 3
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Appellants have failed to sustain their contention that
the city was empowered to make such rate contracts.

2. But assuming that the fares were established by the
franchise contracts we are of opinion that such contracts
have been abrogated. The State had power upon the
company’s application, through its commission or other-
‘wise, to terminate them. Pawhuska v. Pawhuska Oil &
Gas Co., 250 U. S. 394. Trenton v. New Jersey, 262
U. S. 182, 186. Henderson Water Co. v. Corporation
Commussion, 269 U. S. 278.  Denney v. Pacific Tel. Co.,
276 U. S. 97.

November 30, 1918, the company applied to have the
commission investigate its service and financial condition
and for an order authorizing it to “ so operate its system
and change its rates that the income will be sufficient to
pay the costs of the service.” May 31, 1921, the com-
mission found that the existing fares would not permit the
company to collect enough to enable it to provide ade-
quate service. See P. U. R. 1922A 66, 90. And it made
an order permitting a small increase. The company did
not accept it, but applied for a rehearing. After several
postponements the case was stricken from the calendar,
and some years later the company asked that its appli-
cation be dismissed. The commission, October 18, 1926,
granted the company’s request and also revoked the order.

Shortly thereafter the company applied for a basic fare
of seven cents in cash or six and one-quarter cents in
tokens. The fares so proposed were substantially higher
than those which were not accepted by the company.
Again the commission made extensive investigations.
And March 26, 1928, it filed a report which contained
findings as to the value of the property, operating rev-
enues, operating expenses including cost of depreciation
and taxes, amount available for return, average net in-
come for five years ending with 1926, stated that the cost
of operation might be reduced, and concluded that by
reason of such facts the rates of fare charged by the com-
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pany were not unreasonable and that the rates proposed
would be unjust and unreasonable. And the commission
made an order denying the company’s application.
There is no decision in the courts of the State as to the
effect of the proceedings before and action taken by the
commission, and therefore we are required to construe
the applicable provisions of the local constitution and
statutes. Denney v. Pacific Tel. Co., supra, 101. TUnder
the state constitution, Art. XII, § 23, as amended No-
vember 3, 1914, and the Public Utilities Act of April 23,
1915, the commission has exclusive power to regulate
rates. And § 27 of the Act ® gave to street railway com-
panies the right to charge more than five cents upon
showing before the commission that the higher charge is
justified. No distinction is made between rates estab-
lished by franchise contracts and those otherwise fixed.
Fares may not be changed without approval of the com-
mission. The policy of the State is that all rates shall be
just and reasonable (§ 15) and the commission is directed,
whenever after hearing had upon its own motion or
upon complaint it shall find that rates are unjust or in-
sufficient, to determine the just and reasonable rates
thereafter to be observed. § 32(a).* The language used

3 Section 27 declares that fares of more than five cents shall not be
charged on street railroads “ except upon a showing before the com-
mission that such greater charge is justified; provided, that until the
decision of the commission upon such showing, a street . . . rail-
road . . . may continue to . . . receive the fare lawfully
in effect on November 3, 1914. Stats. 1915, p. 131.

4Section 32 (a): “ Whenever the commission, after a hearing had
upon its own motion or upon complaint, shall find that the rates

collected by any public utility . . . are unjust, unreason-
able, discriminatory or preferential, or in anywise in violation of any
provision of law or that such rates . . . are insufficient, the

commission shall determine the just, reasonable or sufficient rates
to be thereafter observed and in force, and shall fix the
same by order as hereinafter provided.” Stats. 1915, p. 132.
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in Denney v. Pacific Tel. Co., supra, p. 102, is pertinent
here. “ The Department made its investigation and order
without regard to the franchise rates and treated the
questions presented as unaffected thereby. It exercised
the power and duty to fix reasonable and compensatory
rates irrespective of any previous municipal action. We
must treat the result as a bona fide effort to comply with
the local statute.”

The proceedings before the commission and its orders
clearly show that it twice took jurisdiction to determine
just and reasonable rates. Its order of May 31, 1921,
by reason of the company’s failure to put in the increased
rates never became operative and finally was vacated.
The report and order of March 26, 1928, found that exist-
ing rates were just and reasonable and in legal effect
required the company to continue to observe them. The
court below found the rates confiscatory, and appellants

do not here question that finding.

Decree affirmed.

Mg. Justice McREy~NoLps is of opinion that, as our
finding that the city had no power to make rate contracts
is sufficient to dispose of the case, it would be better not
to take up the second point.

Mgr. Justice BranbpErs, dissenting.

The Railway claims that the Commission’s refusal to
authorize a fare higher than five cents confiscates its
property. The City and the Commission do not insist
here that the five-cent fare is compensatory; and they
concede that, since 1915, the latter has had jurisdiction
to authorize a higher fare. They defend solely on the
ground that the Railway bound itself by contracts not
to charge more; that these contract provisions are still
in force, except as modified by the Act of 1915 empower-
ing the Commission to authorize changes in the rate;
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that an alleged error of the Commission in refusing au-
thority to charge more can be corrected only by proceed-
ings brought in the Supreme Court of the State to compel
the Commission to do its duty; and that the lower court’s
finding that the rate is non-compensatory is, therefore,
immaterial.

The District Court recognized that such contracts, if
existing, would be a complete defense to this suit, Colum-
bus Ry. & Power Co. v. Columbus, 249 U. S. 399 ; Georgia
Ry. & Power Co. v. Decatur, 262 U. S. 432; Opelika. v.
Opelika Sewer Co., 265 U. 8. 215; St. Cloud Public Serv-
ice Co. v. St. Cloud, 265 U. S. 352; Southern Utilities
Co. v. Palatka, 268 U. S. 232; expressed a strong doubt
whether the City ever had the power to contract concern-
ing the rate of fare; and, declining to pass upon that
question, granted the relief prayed for solely on the
ground that any such contract right which existed had
been abrogated.

The franchises under which the Railway is operating
are confessedly contracts. The words used concerning the
rate of fare are apt ones to express contractual obliga-
tions. The Railway contends, however, that the fare pro-
visions were not intended to be contracts, and that, if
they were so intended, they were not binding, because
neither the City nor the County had the power to con-
tract as to the rate of fare. It insists further that if
the fare provisions were originally binding as contracts,
they were abrogated in 1921 or 1928 by action of the
Commission.

First. Most of the franchises were granted before the
State had vested in the Commission power to regulate
street railway rates or had expressly reserved to itself,
otherwise, the power to change rates theretofore fixed by
ordinance. This power of regulation was first expressly
conferred upon the Commission in 1915, by amendments
to §§ 13, 27 and 63 of the Public Utilities Act, Stats. 1915,
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p. 115, made pursuant to an amendment of § 23 of Article
XII of the California Constitution adopted November 3,
1914. These enactments did not purport to abrogate any
existing contract. Nor did they purport to take from the
City or from the County any power theretofore possessed
to make a contract concerning the rate of fare. Their
effect was merely to make any such contract, whether
theretofore or thereafter entered into, subject to change
by the Commission. Unless and until so changed a con-
tractual fare fixed by franchise remains in full force.
Henderson Water Co. v. Corp. Comm., 269 U. S. 278,
281-2. Consequently, it is not here claimed that these
enactments alone abrogated the alleged contracts as to
rate of fare.

Second. The Railway contends, however, that the
Commission abrogated the fare contracts by its action
taken in 1921 pursuant to this legislation. The facts are
these. In 1918, the Railway asked the Commission to
make an investigation of its service and its financial con-
dition and for an order enabling it to so operate its sys-
tem that the income would be sufficient to pay the cost
of the service. In that application the Railway expressly
disclaimed any desire to increase its rate of fare, but about
two years later, it made a supplemental application for
leave to do so. On May 31, 1921, the Commission made
a report in which it declared that “ an increase in the fare
in some form " should be granted; and that the Railway
be authorized “to file with the Commission and put into
effect within thirty (30) days from the date of this order
a schedule of rates increasing the present basic 5-cent
fare to 6 cents,” ten tickets for 50 cents. 19 Cal. R. R.
Comm. Op. 980, 1002. The Railway did not file a sched-
ule of fares. Instead, it moved for a rehearing. That
motion was promptly set down for hearing by the Com-
mission, but was never heard. For the Railway asked
first for an adjournment; then that its motion be stricken
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from the calendar; and finally, that an order be entered
setting aside the decision made and dismissing the entire
proceeding, including the application for increase of fare.
This request of the Railway was granted, the order of
dismissal reciting that the authorization to increase the
fare had “ been suspended by virtue of the pendency of a
petition for rehearing,” as the statutes provided. Public
Utility Act, § 66. Obviously this action taken in 1921
cannot be deemed an abrogation or modification of any
existing fare provision of the franchises, unless it be held
that mere entry by the Commission upon an enquiry as
to the rate of fare, as commanded by the statute, has that
effect. Reason and authority are to the contrary.

Third. Nor did the action taken by the Commission
in 1928, in the proceedings now under review, abrogate
any existing fare provision. There also the Commission
took jurisdiction, as it was by the statute required to do.
It refused to authorize a higher fare, because it concluded
that for the past five years the Railway had been earning
an average annual return of 7.1 per cent; that it was not
being efficiently operated; that the management had failed
to introduce certain economies previously recommended
which would have increased its net earnings; and that for
these reasons the existing five-cent fare was just and rea-
sonable. The Commission may have erred in its judg-
ment, but it is clear that it did not change the rate of fare.
In Georgia Ry. & Power Co. v. Decatur, 262 U. S. 432, 439,
it was held that the assumption of jurisdiction by the
Commission to the extent of affirmatively ordering the
continuance of existing transfer privileges did not effect
an abrogation of an existing contract provision relating
thereto, since such action did not conflict with the terms
of the contract. Compare Los Angeles v. Los Angeles
City Water Co., 177 U. S. 558, 578-84; Minneapolis v.
Street Ry. Co., 215 U. S. 417, 435. In Denney v. Pacific
Telephone Co., 276 U. S. 97, the Commission had previ-

81325°—30——11
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ously granted an increase in fare of which the Company
had availed itself.

Assuming that the Railway was bound by contract to
maintain a five-cent fare, it could be relieved from its ob-
ligation only by the Commission. Had the Commission
authorized an increase in fare, it would still be question-
able whether the contract would have been thereby ab-
rogated or only modified by making the Railway’s obli-
gation less onerous. Surely, the Commission’s refusal to
grant any help, because in its opinion none is needed, can-
not have the anomalous effect of entirely relieving the
Railway of its obligation.

Fourth. If the District Court erred in holding that the
action taken in 1921 or 1928 had the effect of abrogating
any existing contract, there must be a determination
whether such contracts did exist, in fact and law. It
was assumed by the District Court and by counsel in this
Court that if the City lacked the power to bind itself
contractually by the fare provisions, the Railway could
not be bound thereby. This conclusion is not commanded
by logic or by the law of contracts. Lack of power in the
municipality to bind itself is a factor to be considered in
determining whether the parties intended to enter into a
contract. But, if they did, the Railway’s promise need
not fail for lack of mutuality. The law does not require
that a particular contractual obligation must be sup-
ported by a corresponding counter-obligation. It is con-
ceded that the City possessed the power to enter into the
franchise contract. The contention is merely that it could
not surrender its power to regulate rates. But there is
nothing in the fare provisions to indicate that the City
attempted to do that. These provisions in terms bind
only the Railway. The Railway unquestionably had
power to agree to charge a fixed fare. The grant of the
franchise is sufficient consideration, if so intended, for any
number of contractual obligations which the Railway may
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have chosen to assume. In Southern Iowa Electric Co. v.
Chariton, 255 U. S. 539, a case coming from Iowa, it was
held, following Towa decisions, that since the city lacked
power to bind itself, there was no contract. And there is
a statement to that effect in San Antonio v. San Antonio
Public Service Co., 255 U. S. 547, 556. But in Southern
Utilities Co. v. Palatka, 268 U. S. 232, 233, the question
was expressly left open. Obviously, that is a matter of
state law on which the decisions of this Court are not
controlling.

Fifth. If it be true that the Railway is not bound by the
fare provisions, unless the City had power to bind itself
in that respect, it is necessary to determine whether the
City had that power and whether the parties did in fact
contract as to the rate of fare. Whether the City had
the power is, of course, a question of state law. In Cali-
fornia, the constitution and the statutes leave the ques-
tion in doubt. Counsel agree that there is no decision
in any court of the State directly in point. They reason
from policy and analogy. In support of their several con-
tentions they cite, in the aggregate, 30 decisions of the
California courts, 15 statutes of the State, besides 3 pro-
visions of its code and 7 provisions of its constitution.
The decisions referred to occupy 308 pages of the official
reports; the sections of the constitution, code and statutes,
173 pages. Moreover, the 102 franchises here involved
were granted at many different times between 1886 and
1927. And during that long period, there have been
amendments both of relevant statutes and of the consti-
tution. The City or the County may have had the power
to contract as to the rate of fare at one time and not at
another. If it is held that the City or the County ever
had the power to contract as to rate of fare, it will be
necessary to examine the 102 franchises to see whether
the power was exercised. It may then be that some of
the franchises contain valid fare contracts, while others
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do not. In that event, the relief to be granted will in-
volve passing also on matters of detail.

In my opinion, these questions of statutory construc-
tion, and all matters of detail, should, in the first instance,
be decided by the trial court. To that end, the judgment
of the Distriect Court should be vacated and the case re-
manded for further proceedings, without costs to either
party in this Court. Pending the decision of the trial
court an interlocutory injunction should issue. Compare
City of Hammond v. Schappi Bus Line, 275 U. S. 164;
City of Hammond v. Farina Bus Line & Transportation
Co., 275 U. 8. 173; Ohio Oil Co. v. Conway, 279 U. S. 813.
It is a serious task for us to construe and apply the written
law of California. Compare Gilchrist v. Interborough
Rapid Transit Co., 279 U. S. 159, 207-209. To “ one
brought up within it, varying emphasis, tacit assumptions,
unwritten practices, a thousand influences gained only
from life, may give to the different parts wholly new
values that logic and grammar never could have got from
the books.” Diaz v. Gonzalez, 261 U. S. 102, 106. This
Court is not peculiarly fitted for that work. We may
properly postpone the irksome burden of examining the
many relevant state statutes and decisions until we shall
have had the aid which would be afforded by a thorough
consideration of them by the judges of the District Court,
who are presumably more familiar with the law of Cali-
fornia than we are. The practice is one frequently fol-
lowed by this Court.*

* This course was pursued in the following, among other cases, in
which a lower Federal court erroneously left undecided a question
of local law or of its application, Gainesville v. Brown-Crummer Co.,
277 U. S. 54, 61, Hammond v. Schappt Bus Line, 275 U. S. 164,
169-72, Hammond v. Farina Bus Line, 275 U. S. 173, 174-5, Wilson
Cypress Co. v. Del Pozo, 236 U. S. 635, 656-7; in the following cases
in which the lower court erroncously left undetermined a question
of fact, Security Mortgage Co. v. Powers, 278 U. S. 149, 159, United
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In the case at bar, there are persuasive reasons for
adopting the course suggested. The subject matter of
this litigation is local to California. The parties are all
citizens of that State and creatures of its legislature.
Since the Railway denies that there ever was a valid con-
tract governing the rate and asserts that if any such
existed they have been abrogated, the contract clause
of the Federal Constitution is not involved. The alleged
existence of contracts concerning the rate of fare presents

States v. Magnolia Co., 276 U. S. 160, 164-5, United States v. Brims,
272 U. 8. 549, 553, Gerdes v. Lustgarten, 266 U. S. 821, 327, Chastle-
ton Corp. v. Sinclair, 264 U. S. 543, 548-9, Vitells & Son v. United
States, 250 U. S. 355, 359, Southern Pacific Co. v. Bogert, 250 U. 8.
483, 494, 497, Union Pac. R. R. Co. v. Weld County, 247 U. S. 282,
287, Marconi Wireless Co. v. Simon, 246 U. S. 46, 57, Owensboro v.
Owensboro Waterworks, 191 U. S. 358, 372, Chicago, Milwaukee
&ec. Ry. v. Tompkins, 176 U. S. 167, 180; in the following cases in
which the Circuit Court of Appeals did not review the merits because
of an erroneous view of the jurisdiction of the District Court, Guard-
ian Savings Co. v. Road Dist., 267 U. S. 1, 7, Brown v. Fletcher,
237 U. S. 583, 586-8, cf. Louie v. United States, 254 U. S. 548, 551;
in the following cases in which the Circuit Court of Appeals restricted
its review because it erroneously regarded the action as one at law
instead of a suit in equity, Twist v. Prairie Oil Co., 274 U. S. 684,
692, Liberty O Co.v. Condon Bank, 260 U. S. 235, 245; n the fol-
lowing cases in which the Circuit Court of Appeals erroneously nar-
rowed the scope of its review for other reasons, Krauss Bros. Co. v.
Mellon, 276 U. S. 386, 394, National Brake Co. v. Christensen, 254
U. S. 425, 432; in the following cases in which the State court placed
its decision on an erroneous view of federal law, and, therefore, did
not consider the questions of local law involved, Chicago & N. W.
Ry. v. Durham Co., 271 U. 8 251, 257-8, Sioux City Bridge Co. v.
Dakota County, 260 U. S. 441, 445-7, Ward v. Love County, 253
U. 8. 17, 25. 1In all of these cases, this Court recognized its un-
doubted power to decide the matters erroneously left undetermined
by the courts below; but it preferred to remand the cases for further
proceedings, either on the ground that the determination of the
undecided issues was too burdensome a task, or on the ground that
those issues should more appropriately be decided, in the first
instance, by the lower courts,
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the fundamental issue of the case. Whether such con-
tracts exist, or ever existed, depends wholly upon the
construction to be given to laws of the State. Upon
these questions, the decision of the Supreme Court of
California would presumably have been accepted by
this Court, if the case had come here on appeal from
it. Compare Georgia Ry. & Power Co. v. Decatur, 262
U. S. 432, 438; Appleby v. City of New York, 271 U. S.
364, 380.

The constitutional claim of confiscation gave jurisdic-
tion to the District Court. We may be required, there-
fore, to pass, at some time, upon these questions of state
law. And we may do so now. But the special province of
this Court is the Federal law. The construction and
application of the Constitution of the United States and
of the legislation of Congress is its most important func-
tion. In order to give adequate consideration to the ad-

judication of great issues of government, it must, so far
as possible, lessen the burden incident to the disposition
of cases, which come here for review.?

Mg. JusTice HoLMmES joins in this opinion.
MRr. Justice SToNE, dissenting.

I agree with Mr. Justice Brandeis that this case should
have been disposed of by remanding it to the district
court of three judges for determination whether the rail-
way company, under its 102 franchises, or any of them,
is bound by contract to maintain a five-cent fare. That
question is I think different from the one presented in
Home Telephone Co. v. Los Angeles, 211 U. S. 265, and

2 Compare “ Distribution of Judicial Power between the United
States and State Courts,” by Felix Frankfurter, XIII Cornell Law
Quarterly, 499, 503; “ The Business of the Supreme Court at October
Term 1928,” by Frankfurter and Landis, XLIII Harvard Law Re-
view, 33, 53, 56, 59-62.
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involved in Detroit v. Detroit Citizens Railway Co., 184
U. S. 368; Vicksburg v. Vicksburg Water Works Co., 206
U. S. 496, whether the city had the requisite legislative
authority to bind itself not to reduce the rate of fare
fixed by the franchise. Here concededly the power to
regulate rates is reserved to the state commission and
the question preliminary to the whole case is whether the
railroad company has bound itself to serve for a five-cent
fare. I know of no principle of the law of contracts, qua
contracts, which would preclude its doing so, even though
the city had no power to obligate itself to maintain any
particular rate. It has not purported to exercise such
power by so contracting. It had power to grant fran-
chises and the grant of the franchise without more would
be good consideration for the company’s undertaking
to maintain a five-cent fare. Williston on Contracts,
§§ 13, 140.

The provision of the statute of April 7, 1913, enacted
after the decision in Home Telephone Co. v. Los Angeles,
supra, authorizing the city to grant franchises and “to
prescribe the terms and conditions” of the grant, and
that of the act of June 8, 1915, authorizing the grantor of
the franchise to impose terms and conditions “ whether
governmental or contractual in character,” to quote no
others, would seem to permit the city to acquire by
the mere grant of the franchise, without other obliga-
tion on its part, such contractual undertakings on the part
of the railroad company as did not contravene the public
interest.

If there be any public policy forbidding the company
so to bind itself or forbidding the city to take advantage
of the undertaking so given and acquired, it is one pecu-
liar to local law, having its origin in local history and con-
ditions, and so is peculiarly an appropriate subject for
consideration, in the first instance, by the court of the
district.
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But as the Court, without dealing with this aspect of
the matter, has held that the railway company is not
so bound, it is unnecessary to decide that the state rail-
road commission’s refusal to raise the rate would have
been enough to abrogate the contract, if there had been
one, and the practice of the Court not to pass on ques-
tions of constitutional or state law not necessary to a deci-
sion should, I think, be scrupulously observed. Even
if necessary to decide the question, I would not be pre-
pared to say that the refusal of the commission to fix a
fare different from the contract rate would destroy the
contract. By contracting for a five-cent fare, the railway
company waived the protection of the due process clause
of the Fourteenth Amendment. Columbus Ry. Co. v. Co-
lumbus, 249 U. S. 399; Southern Iowa Electric Co. v.
Chariton, 255 U. S. 539, 542; Paducah v. Paducah Ry.
Co., 261 U. S. 267, 272; Georgia Ry. Co. v. Decatur, 262
U. S. 432, 438; Henderson Water Co. v. Corporation Com-
masston, 269 U. S. 278 281. Granting that the contract
was subject to the power and duty of the commission to
modify it by changing the rate, that power has not been
exercised and the duty is one arising, not under the Con-
stitution and laws of the United States, but is imposed
by state statute, for breach of which a state remedy alone
should be given. See Henderson Water Co. v. Corpora-
tion Commission, supra, 282 (compare Corporation Com-
massion v. Henderson. Water Co., 190 N. C. 70).

EX PARTE HOBBS, COMMISSIONER OF INSUR-
ANCE OF THE STATE OF KANSAS, T AL.

ON PETITION FOR A WRIT OF MANDAMTUS.

No. 20, Original. Argued November 25, 26, 1929.—Decided Decem-
ber 9, 1929.

A fire insurance company sued to enjoin state officers from en-
forcing an order fixing its rates, and from revoking its license for
failure to obey the same, alleging diversity of citizenship and
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that the order, and certain state statutes if construed to sanction
it, were violative of the due process clause of the Fourteenth
Amendment. The bill prayed for an interlocutory injunction on
these grounds, but the plaintiff without pressing them applied for
and obtained an interlocutory injunction enjoining the revocation
of license only and based on the ground that such revocation would
not be authorized by the state statutes, considering them as valid.
Defendants applied to this Court for a mandamus to compel the
Distriet Judge to call to his assistance two other judges under
Jud. Code § 266, U. S. C,, Title 28, § 380, to determine the prayers
for interlocutory and final injunction as made in the bill. Held:

1. That the scope of the judge’s decision was to be determined by
the words of his order, which accorded with the statement of his
intention in granting it contained in his return to the order to
show cause. P. 172.

2. That the decision, as so explained, being based only on a construc-
tion of the state statutes, three judges were not required by Jud.
Code § 266 for its rendition, and, as there was jurisdiction by
diversity of citizenship, appeal lay to the Circuit Court of Appeals.
Id.

3. The fact that the bill raised the constitutional issue did not em-
power the defendants to force a decision of it or prevent the plain-
tiff from limiting to the narrower ground its claim to interlocutory
relief. Id.

PeTITION for a writ of mandamus to require the Honor-
able John C. Pollock, District Judge, to call to his assist-
ance two other judges to determine the prayers for inter-
locutory and final injunctions in the suit of the Agricul-
tural Insurance Company, and other like suits, pending
in his district against the Insurance Commissioner and
the Attorney General of Kansas. The matter was heard
upon the petition and the return made by the respondent
to a rule to show cause. The rule is discharged and man-
damus denied.

Mr. John G. Egan, Assistant Attorney General of
Kansas, with whom Messrs. Wm. A. Smith, Attorney
General, John F. Rhodes, Assistant Attorney General,
and Wm. C. Ralston were on the brief, for petitioners.
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Mr. Robert J. Folonie, with whom Messrs. Robert
Stone and James A. McClure were on the brief, for
respondent.

M. Justice HoLmEs delivered the opinion of the Court.

This is a petition for a writ of mandamus directing
Judge Pollock, of the District Court of the United States
for the District of Kansas, to call to his assistance two
other Judges under § 266 of the Judicial Code as amended,
(U. 8. Code, Title 28, § 380,) to determine the prayer
for interlocutory and final injunctions against the peti-
tioners in certain suits. An order to show cause was
issued and the Judge has made a return. We are of opin-
ion that the writ must be denied upon the incontrovertible
portions of the return, and therefore need to consider
nothing else.

One hundred and fifty stock fire insurance companies
doing business in Kansas have bills in equity, of which
the bill considered in this case is a type, pending in the
District Court of the United States for the District of
Kansas. These bills allege diversity of citizenship and
also that the defendant Commissioner of Insurance, one
of the present petitioners, has made an order affecting
the rates to be charged for the issue of policies of fire
insurance that is confiscatory and contrary to the Four-
teenth Amendment, but that if not obeyed he will en-
force by revoking the plaintiffs’ licenses to do business in
Kansas. The bills also allege that the statutes of Kansas
as construed to authorize the order are unconstitutional
like it and for the same reason. The bills pray for a
restraining order ad intertm, an interlocutory injunction
after a hearing before three Judges, and a permanent
injunction by final decree.

On April 3, 1928, the parties appeared before the pres-
ent respondent, and on his suggestion the defendants,
the present petitioners, agreed to take no action that
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would be subject to restraint by a temporary restraining
order, without first giving notice of intention to do so in
ample time for the plaintiff to resort to the Court. An
order embodying the agreement and stating that the
Court, therefore refrained from entering any temporary
restraining order was entered at that date, and remained
in force for over a year. Shortly after the entry the peti-
tioners presented to the Judge a motion to dismiss the
suit, on the ground that the matter was res judicata by
reason of certain proceedings in the State Court, and also
for want of equity, which after argument was overruled.
On May 10, 1929, the case was referred to a Master to
make findings of fact and conclusions of law concerning
the issues in the case. This was upon motion of the
plaintiff made on May 4. On May 6 the defendants, the
petitioners, notified the plaintiff that they would pro-
ceed to enforce the rate order on and after May 20, 1929,
and on May 7 filed a motion for a hearing before three
Judges, on the plaintiff’s application for an interlocutory
injunction. This came up on May 10 along with the
plaintiff’s motion to refer to a Master. The plaintiff
“ definitely stated that it did not intend to press its prayer
contained in its bill of complaint ”’; meaning thereby its
prayer for an interlocutory injunction based upon the
asserted unconstitutionality of the Statute and rate orders,
and the Judge said that the defendants’ motion did not
pertain to any matter before the Court, and intimated
that he was ready to grant a restraining order. A few
days later the plaintiff moved for an interlocutory injunc-
tion against the cancellation of the licenses of the plain-
tiff and its agents. The defendants objected and asked
the Judge to call in two others. This the Judge declined
to do and issued an order restraining the defendants from
cancelling licenses because of supposed violations of the
rate order in question. The defendants treat this as satis-
fying the prayers of the bill and requiring three Judges
to be within the jurisdiction of the Court to grant.
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The Judge knows at least what he intended and sup-
posed himself to do. He states that it appeared to him
that the only question before him was the construction of
the rate-making statute of Kansas, the plaintiff conceding
its constitutionality for the purposes of the motion. He
construed the act as not warranting a revocation of
licenses for violation of the rate order or for anything that
the plaintiff appeared to have done, and says that the in-
junction granted by him was not granted upon the ground
of the unconstitutionality of the statute but restrained
only something that by his construction the statute did
not allow. We see no reason why the injunction should
be held to go further than the Judge says that he intended
it to go, or than its express words, or why those words
should not be explained as a construction of the statute
rather than an adjudication that it is void. But if the in-
junction is taken as we say that it should be, it is not within
Judicial Code, § 266; three Judges were not necessary,
and the petitioners have no right to come here. Ex parte
Buder, 271 U. 8. 461. Moore v. Fudelity & Deposit Co.,
272 U. S. 317. Smuth v. Wilson, 273 U. S. 388. On the
other hand as there was jurisdiction of the cases by reason
of diversity of citizenship, as well as on the constitutional
ground, an appeal lay to the Circuit Court of Appeals if
the petitioner thought the Judge’s construction wrong.
The Judge was clearly right in treating the plaintiffs in
the several cases as masters to decide what they would
ask and in denying to the defendants, the petitioners, the
power to force upon the plaintiffs a constitutional issue
which at that moment they did not care to raise. The
fact that the bills raised it did not prevent them from
presenting a narrower claim and contenting themselves
with the granting of that. Other serious difficulties in
the way of the petition are set up in the return, but we
think that the foregoing answer makes further argument
unnecessary. Rule to show cause discharged.

Mandamus denied.
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LUCKENBACH STEAMSHIP COMPANY v. UNITED
STATES.

CERTIORARI TO THE COURT OF CLAIMS.

No. 49. Argued December 4, 5, 1929.—Decided January 6, 1930.

1. Ports in the Canal Zone are to be regarded as foreign ports within
the meaning of Rev. Stats. § 4009, U. S. Code, Title 39, § 654,
dealing with the compensation allowable for transportation of mail,
by United States ships, between the United States and “any
foreign port.” P. 177.

So held because of a long continued legislative and administrative
construction of the section in its application to the Canal Zone,
and without regard to whether under the treaty of cession titular
sovereignty over the Zone remains in the Republic of Panama.

. In case of ambiguity, a construction of a statute by the depart-
ment charged with its execution should be favored by the courts,
and where such construction has been acted on for a number of
years they will look with disfavor upon any sudden change whereby
parties who have contracted with the Government on the faith
of it may be prejudiced P. 182.

66 Ct. Cls. 679, reversed.

CertiorARI, 279 U. S. 831, to review a judgment dis-
missing a claim for a balance due the Steamship Com-
pany for transporting mails.

Mr. George A. King, with whom Messrs. William B.
King and George R. Shields were on the brief, for peti-
tioner.

The ports of the Canal Zone are “ foreign ” within the
meaning and for the purposes of the mail transportation
statute, Rev. Stats. §4009.

Article IT of the Panama Treaty grants “in perpetu-
ity the use, occupation and control ”” of the Canal Zone for
designated purposes and Article IIT grants all the rights,
power and authority within the Zone, “ which the United
States would possess and exercise if it were the sovereign

¢
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of the territory.” Article XIV provides an annual pay-
ment, quast rent. This is obviously very different in legal
theory and in ultimate possibility, however it may be in
present practice, from transferring all sovereign power to
the United States. It leaves the Canal Zone in a different
category from Hawaii, Porto Rico, and the Philippines,
where sovereignty was ceded. Joint Resolution of July
7, 1898, 30 Stat. 750; treaty proclaimed April 11, 1899,
30 Stat. 1755, 1756.

This difference is strongly accentuated in the series of
statutes enumerated in the opinion below, where special
words were repeatedly used to include the Canal Zone
within their provisions or within the term ‘ United
States ” or “ Territory of the United States” or “ Terri-
tory.”

Three departments—Justice, Labor, and Treasury—
besides the Post Office Department and the General Ac-
counting Office, treat the Canal Zone when described
in United States statutes as coming under the head of
“foreign ” territory. United States v. Moore, 95 U. S.
760; United States v. Johnston, 124 U. S. 236; Schell’s
Executors v. Fauché, 138 U. S. 562; Alabama G. 8. R.
Co. v. United States, 142 U. S. 615; United States v.
Minnesota, 270 U. S. 181.

Assistant Attorney General Sisson, with whom Solicitor
General Hughes and Messrs. George C. Butte, Special
Assistant to the Attorney General, and Louis R. Mehl-
inger were on the brief, for the United States.

Under the provisions of the treaty between the Repub-
lic of Panama and the United States, the cities of Cristo-
bal and Balboa in the Canal Zone are ports of the United
States and the waters of the Panama Canal are waters
of the United States.

The executive and judicial branches of the Government
of the United States have always exercised, and are now
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exercising, the powers and rights of sovereignty within the
Canal Zone.

Ever since it was acquired, the Canal Zone has been
considered and treated by the legislative branch of the
Government as a possession of the United States and not
as a foreign country.

The contention that the Canal Zone ports are not ports
of the United States, but are “ foreign ports” within the
meaning of § 4009 of the Revised Statutes, is not sup-
ported by the provisions of Articles IT and IIT of the
treaty or by the course of legislation in Congress since the
Canal Zone was acquired by the United States.

The fact that certain officials of the United States have
dealt with the Canal Zone on a basis which does not
recognize it as a possession of the United States is not
conclusive of its status as a territorial possession of the
United States.

There can be no question that the Canal Zone was
acquired and is held by the United States under a per-
petual grant which, for all practical purposes, conferred
upon and vested in the United States all the rights, power,
and authority of a sovereign, and that the United States
has exercised full sovereign rights over the Canal Zone
ever since the strip of land was acquired.

All doubt as to the character of the title of the United
States in and to the Canal Zone has been conclusively
removed by the decision of this Court in the case of
Walson v. Shaw, 204 U. S. 24.

An unauthorized and illegal practice prevailing among
officers of the Government, no matter how long continued,
can never ripen into a binding usage. Peirce v. United
States, 1 Ct. Cls. 270; The Floyd Acceptances, 7 Wall.
666; Houghton v. Payne, 194 U. S. 88,

The Act of July 3, 1926, 44 Stat. 900, amending § 4009,
Rev. Stats., contains no provision which even impliedly
makes it retroactive. White v. United States, 191 U. S.
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545; United States v. Claflin, 97 U. S. 546; U. S. Fidelity
Co. v. Struthers Wells Co., 209 U. S. 306; Cox v. Hart,
260 U. S. 427.

In the absence of a contract specifying the rates to be
paid for the services, the petitioner is entitled to no more
than what they are reasonably worth. United States v.
Moore, 95 U. S. 760; United States v. Johnston, 124 U. S.
236; Alabama G. S. R. Co. v. United States, 25 Ct. Cls.
30; McCann v. United States, 18 Ct. Cls. 445; United
States v. Jones, 18 How. 92.

Opinion of the Court by Mr. CrIEF JusTicE TAFT, an-
nounced by Mg. JusTicE VAN DEVANTER.

This was a suit in the Court of Claims by the Lucken-
bach Steamship Company, petitioner, against the United
States to recover $30,370.94 claimed by the petitioner as
a balance due for transporting mails of the United States,
in steamships of United States registry, between ports of
the United States and ports in the Canal Zone, from De-
cember 1, 1925, to June 30, 1926. Judgment went against
the petitioner, 66 C. Cls. 679, and a petition to this Court
for a review on certiorari was granted.

That the petitioner rendered the service stated and did
so at the request of the Postmaster General is not ques-
tioned. The only matter in dispute is the true measure
of compensation. The Postmaster General allowed the
sum of $82,851.62 and transmitted approved vouchers
therefor to the General Accounting Office for direct settle-
ment; but that office reduced the allowance to $52,480.68
and caused this reduced sum to be paid to the petitioner.
Thereupon suit was brought for the balance.

The Postmaster General in making his allowance pro-
ceeded on the theory that the compensation was to be
determined according to § 4009 of the Revised Statutes;
but the General Accounting Office regarded that section
as inapplicable. If the section was applicable, the Post-
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master General’s allowance was right and should have
been given effect by the Court of Claims.

Section 4009, which originally was part of the Act of
June 8, 1872, c. 335, § 269, 17 Stat. 316, consolidating and
amending the statutes relating to the Post Office Depart-
ment, reads as follows:

“Sec. 4009. For transporting the mail between the
United States and any foreign port, or between ports of
the United States touching at a foreign port, the
Postmaster-General may allow as compensation, if by a
United States steamship, any sum not exceeding the sea
and United States inland postage; and if by a foreign
steamship or by a sailing-vessel, any sum not exceeding
the sea-postage, on the mail so transported.”

The specific point of difference between the Postmaster
General and the General Accounting Office was that the
former treated the ports in the Canal Zone as foreign
ports within the meaning of that section, while the latter
regarded them as domestic ports.

The rights possessed by the United States within the
Canal Zone were acquired from the Republic of Panama
under the treaty of November 18, 1903, 33 Stat. 2234.
The Zone has a width of ten miles and extends across the
Isthmus of Panama and into the sea at either end for a
distance of three marine miles from mean low water mark;
but the cities of Panama and Colon and the harbors ad-
jacent to them, although within the outer boundaries of
the Zone, are expressly excepted therefrom by the second
article of the treaty.

Whether the grant in the treaty amounts to a complete
cession of territory and dominion to the United States or is
so limited that it leaves at least titular sovereignty in the
Republic of Panama, is a question which has been the sub-
Ject of diverging opinions® and is much discussed in the

*20 Am. Journal International Law, pp. 120-122; Isthmian High-
way, Miller, p. 221; Wilson v. Shaw, 204 U. 8. 24, 32-33.
81325°—30—-12
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briefs. But for the purposes of this case the construction
of the treaty in that regard need not be examined as an
original question;—and this because a long continued
course of legislative and administrative action has op-
erated to require that the ports in the Canal Zone be re-
garded as foreign ports within the meaning of § 4009.

By the Act of March 2, 1905, ¢. 1311, 33 Stat. 843, which
came within less than two years after the treaty, Congress
declared that the laws regulating the importation of mer-
chandise and the entry of persons into the United States
from foreign countries should apply to and control the
importation of merchandise and the entry of persons from
the Canal Zone into any State or Territory of the United
States or the Distriet of Columbia; and on September 8,
1909, 27 Op. Atty. Gen. 594, the Attorney General, in an
opinion given to the Secretary of War, held that the Canal
Zone was not a possession of the United States within the
meaning of the Tariff Act of August 5, 1909, c. 6, 36 Stat.
11, imposing specified rates of duty upon various articles
when imported from a foreign country into the United
States or “into any of its possessions.”

In 1911 the Postmaster General, being authorized by
an Act of March 3, 1891, c. 519, 26 Stat. 830, to arrange
for the transportation of mails in American steamships
between ports in the United States and foreign ports, sub-
mitted to the Attorney General the question whether, as
respects mails largely intended for the cities of Colon and
Panama, it would be within the letter and spirit of that
Act to arrange for the carrying of such mails from the
ports of New York and San Francisco to the government
docks at Cristobal and Balboa in the Canal Zone. The
Attorney General responded in the affirmative, saying,
29 Op. Atty. Gen. 194, 196:

“Tt appears from the papers transmitted by you that
it will be more convenient for the vessels contracting for
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this mail service to use principally the Government docks,
which are being constructed at Cristobal on the Atlantic
side and Balboa on the Pacific side; and the question
arises whether by using these docks, which are in close
proximity to but outside the limits of the cities of Colon
and Panama and within the Canal Zone, the vessels would
be carrying mails to foreign ports. It is stated in this
connection that docking the large vessels at the cities of
Colon and Panama would result in serious loss of time,
and that the actual call at these places could be obviated
by the use of a tender to meet the vessels upon entering
the ‘ harbor adjacent to these ports’ to receive and deliver
the mail in Colon and Panama, the vessels then proceed-
ing to the Government docks at Cristobal and Balboa.

“ 1t has been held that the purpose of the act of March
3, 1891, is ‘ to promote the carriage of the ocean mails in
ships of American register, and thereby to promote ocean
commerce in American bottoms,” and that this statute,
¢ designed to promote foreign commerce, is entitled to a
liberal construction, with a view of carrying out the pur-
pose of its enactment.” (20 Op. 98, 101.)

“In my opinion, the service proposed is in substantial
compliance with the letter and spirit of the statute, as
being between ‘ ports of the United States’ and ‘ ports of
foreign countries.” The word ‘ port’ is not limited in its
application to the city which bears the same name, but
has been defined as including the entire harbor, within its
inclosures and projections of land, where ships take refuge
and seek shelter. [Citing authorities.] Construing the
word ‘ port ’ as synonymous with ‘ harbor ’ the vessels un-
questionably would be carrying the mails to a foreign port
if they entered the harbor, since the treaty reserves to
Panama not only the cities of Panama and Colon, but also
‘the harbors adjacent to said cities” In any event, I
think that carrying the mails upon such vessels within
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such close proximity to said cities that they might safely
be landed in a small boat would be a substantial compli-
ance with the terms of the act.”

By § 12 of an Act of August 24, 1912, c. 390, 37 Stat.
569, Congress, while extending to the Canal Zone the laws
of the United States relating to extradition and the ren-
dition of fugitives from justice, declared that for such pur-
poses, “and such purposes only,” the Zone should be
treated as an organized Territory of the United States,
and by § 9 of an Act of August 21, 1916, c. 371, 39 Stat.
529, Congress provided that the laws of the United States
relating to seamen of vessels of the United States when
“on foreign voyages” should apply to the seamen of all
vessels of the United States when in the Canal Zone.

In 1925, the Department of Labor, construing a pro-
vision in the Immigration Act of February 5, 1917, ¢. 29,
39 Stat. 874, relating to seamen on board vessels arriving
in the United States from “any foreign port or place,”
ruled that the ports in the Canal Zone should be deemed
foreign ports in the sense of that Act, Par. 4, Rule 6,
Immigration Laws and Rules of 1925; and in 1926 the
Comptroller General held that, as ports in the Canal Zone
are considered foreign ports in the absence of special pro-
vision to the contrary, an alien seaman shipping on an
American vessel from a port in the Canal Zone is limited
in the matter of relief to such as may be extended to an
alien seaman shipping on an American vessel from a
foreign port. 5 Dec. Comp. Gen. 647.

True, there have been instances in which Congress spe-
cially provided that for particular purposes the Canal
Zone should be treated as a Territory or possession of the
United States. This is illustrated in the provision already
cited relating to extradition and the rendition of fugitives
from justice, and in the acts relating to the liability of
carriers by railroad for injuries suffered by their employes,
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c. 149, 35 Stat. 5, to espionage, c. 30, title 13, 40 Stat. 231,
and to sabotage, c¢. 59, 40 Stat. 533. But the purposes for
which these special provisions were made were such that
nothing was subtracted thereby from the force of the pro-
visions before mentioned wherein, for purposes connected
with importation, immigration and ocean transportation
between the United States and the Canal Zone, Congress
required that ports in the latter be regarded as foreign
ports.

For a period of years and continuously to December 1,
1925, the Postmaster General tendered to the petitioner
and the latter accepted for transportation in American
steamships, and so transported for the United States,
large quantities of mail between the United States and
ports in the Canal Zone; and for this service the petitioner
was paid the compensation intended by § 4009,—the Post-
master General and the accounting officers treating the
ports in the Canal Zone as foreign ports in the sense of
that section.

The service just deseribed was continued without break
into and through the period here in controversy—Decem-
ber 1, 1925, to June 30, 1926—and the Postmaster Gen-
eral, still treating the Canal Zone ports as foreign ports,
allowed the same compensation as before. For this period,
and this alone, the accounting officers declined to regard
those ports as foreign ports. The service was continued
after the period in question and for this later service the
Postmaster General and the accounting officers concurred
in allowing the compensation intended by § 4009, the
accounting officers resting their assent upon an Aect of
Congress of July 3, 1926, ¢. 793, 44 Stat., Part 2, 900.

It thus appears, as was said by the Postmaster General
in a letter of July 23, 1926, to the petitioner, that the
Post Office Department from the outset and continuously
up to and through the period in question ¢ considered
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the service to the Canal Zone as being in the same
category as that to a foreign country ” and approved com-
pensation vouchers on that basis.

This recitation of pertinent legislative and administra-
tive action demonstrates that this case is one in which
we should apply the rule announced in United States v.
Alabama Southern R. Co., 142 U, S. 615, 621, where it was
said:

“We think the contemporaneous construction thus
given by the executive department of the government,
and continued for nine years through six different admin-
istrations of that department—a construction which,
though inconsistent with the literalism of the act, cer-
tainly consorts with the equities of the case—should be
considered as decisive in this suit. It is a settled doctrine
of this court that, in case of ambiguity, the judicial de-
partment will lean in favor of a construction given to a
statute by the department charged with the execution
of such statute, and, if such construction be acted upon
for a number of years, will look with disfavor upon any
sudden change, whereby parties who have contracted
with the government upon the faith of such construction
may be prejudiced.”

Our conclusion also has obvious support in the Aect of
July 3, 1926, supra, whereby § 4009 was reénacted in a
form which undoubtedly puts ports in the Canal Zone
on the same plane as foreign ports for the purposes of
that section. The committee reports relating to that
enactment show that it was particularly designed to meet
and avoid the adverse ruling of the General Accounting
Office, and to continue the prior course of action respect-
ing the measure of compensation to be paid for carrying
mails between the United States and the Canal Zone;
that it was intended to recognize, as the prior practice
did, that for “all practical purposes” such mails “are
foreign mails ”’; and that the purpose of the act was not to
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alter the rates paid to American ships, “but to clarify
the law.” House Report No. 1305, 69th Cong., 1st Sess.;
Senate Report No. 1096, 69th Cong., 1st Sess.; House
Report No. 1788, 70th Cong., 1st Sess.; Annual Report
Postmaster General, 1927, p. 46.

We hold, therefore, that on the findings of the Court
of Claims set forth in the record, judgment should have
been given the petitioner for the balance of $30,370.94.

Judgment reversed.

UNITED STATES v. JACKSON ET AL.

CERTIFICATE FROM THE CIRCUIT COURT OF APPEALS FOR THE
NINTH CIRCUIT.

No. 57. Argued December 5, 1929. Decided January 6, 1930.

1. An Indian who, being a ward of the United States, has entered land
under the Homestead Law, as permitted by the Act of July 4,
1884, c. 180, 23 Stat. 96, and, pursuant to the latter enactment, has
received a “trust patent” under which the title is to be held in
trust for him by the United States for twenty-five years and at
the expiration of that period is to be conveyed to him discharged of
the trust, has no vested right which would be unconstitutionally
impaired by an enlargement of the period of restriction. P. 189.

2. The United States, in virtue of its guardianship over the Indians,
may during the period of restriction provide for its extension. Id.

3. The Act of June 21, 1906, 34 Stat. 326, which provides “ That prior
to the expiration of the trust period of any Indian allottee to whom
a trust or other patent containing restrictions upon alienation has
been or shall be issued under any law or treaty the President may
in his discretion continue such restrictions on alienation for such
period as he may deem best . . .” applies to Indians who, under
the Act of July 4, 1884, supra, have entered public lands as home-
steaders. P. 191.

4, Nothing herein contained must be taken as intimating that the
Act of June 21, 1906, has any application to the acquisition of
homestead rights under the general homestead laws by persons
of the Indian race who have acquired or seek to acquire such
rights as citizens rather than as Indian wards of the United
States. P. 197.
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5. A construction consistently given a statute by an executive depart-
ment charged with its enforcement should be allowed great weight
and not be overthrown unless a different construction is plainly
required. P. 193.

Opinion of District Court, 27 F. (2d) 751.

The following statement is by the Chief Justice, pre-
ceding the opinion:

In accordance with the provisions of the Act of Con-
gress of July 4, 1884, c. 180, § 1, 23 Stat. 76, 96; U. S. C,,
Title 43, § 190, the United States, on December 11, 1891,
issued to Jack Williams, an Indian, a trust patent on
certain lands. The patent recited that the United States
would hold the lands in trust for the sole use and benefit
of Williams, or, in case of his decease, of his widow and
heirs, for a period of 25 years from the date thereof, and
that at the expiration of such time the United States
would convey the land to Williams, or his widow or heirs,
in fee and free of the trust or any incumbrance whatever.

Before the expiration of the 25 year trust period, Wil-
liams died, and his interest in the land passed to his
widow and sole heir, Nellie Williams, an Indian woman.
She held the land until March 18, 1921—more than four
years after the trust period, by its terms, would have
expired—and then deeded it to Jack Jackson, also an
Indian. In the succeeding year—October 10, 1922—she
died leaving a will by which the same property was de-
vised to Bob Roberts, a tribal Indian.

The deed to Jackson was recorded November 3, 1922;
but the Secretary of the Interior has never approved it.

Nellie Williams’ will, and the devise to Roberts therein
contained, were approved by the Secretary of the In-
terior, December 1, 1923.

This is a suit by the United States against the heirs
of Jack Jackson. It is brought on behalf of Bob Roberts,
and its purpose is to quiet title in him to the lands in
question. The position of the United States is that,
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while it is true that the deed to Jackson was made after
the original 25 year trust period, with its attendant re-
strictions on alienation, had, by the terms of the trust
patent, expired, it further appears that the restrictions
on the alienation of this land by Williams or his heirs has
been continued in force and extended by a series of one-
year executive orders from 1916 to 1919, and by a fur-
ther 25-year executive order issued in 1920. The exec-
utive orders in question were, it is urged, authorized by
the Act of Congress of June 21, 1906, c. 3504, 34 Stat.
325,326

The United States therefore argued that the deed to
Jackson, having been made while there was a restric-
tion on alienation, and not having been approved by the
Secretary of the Interior, was void.

The District Court, 27 F. (2d) 751, held that the Act
of June 21, 1906 did not authorize the President to con-
tinue the restrictions on alienation contained in the pat-
ent issued to Williams. The purpose of the 1906 Act,
said the Distriet Court, was to permit the continuation
of restrictions in patents issued to Indian allottees, that
is, to Indians who received patents under the General
Allotment Act of February 8, 1887, which created the
Indian allotment system, or under any of its subsequent
amendments; but that the 1906 Act did not purport to
give the President a like power with respect to Indians
who received their patents under the Act of July 4, 1884,
which conferred homestead entry rights upon Indians.

The court therefore held that the restrictions on the
alienation of this land had expired at the time Williamg’
widow deeded it to Jackson; that there was no statute
expressly extending the restrictions, and no statute au-
thorizing the President so to do; that the deed to Jackson
conformed to the law of the State where it was executed,
and it was valid.
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The United States appealed to the Circuit Court of
Appeals for the Ninth Circuit. The judges of that court,
being in doubt, have certified to us, conformably to § 239
of the Judicial Code, as amended by the Act of Feb-
ruary 13, 1925, c¢. 229, 43 Stat. 936, 938, U. S. C,, Title
28, § 346, the two following questions of law concerning
which our instruction is desired for the proper decision
of the cause:

“1. Could the trust period and the restriction of alien-
ation in an Indian homestead patent issued under the
act of July 4, 1884, (43 U. S. C. A. sec. 190), be extended
by Executive orders?

“2. Did the act of June 21, 1906 (25 U. S. C. A. sec.
391) authorize the President in his diseretion to continue
restrictions on alienation in patents issued under the In-
dian homestead act of July 4, 1884? (43 U. S. C. A.
sec. 190).”

Assistant Attorney General Richardson, with whom
Solicitor General Hughes and Mr. Pedro Capo-Rodriguez
were on the brief, for the United States.

Congress, in the exercise of its constitutional powers
over the Indians, could authorize the President, in his
diseretion, to continue the restrictions on alienation in
patents issued to Indians under the Act of July 4, 1884.
United States v. Kagema, 118 U. 8. 375; United States v.
Nice, 241 U. S. 591.

Under the original Homestead Act of May 20, 1862, c.
75, 12 Stat. 392, the right to enter a homestead was lim-
ited to citizens of the United States, or those who had
filed their declaration of intention to become such. Indi-
ans were not citizens and could not be naturalized, except
by Act of Congress, Elk v. Wilkins, 112 U. S. 94. No such
authority had been generally granted at the time of the
Homestead Aect. Consequently, an Indian could not
originally enter a homestead. United States v. Joyce,
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240 Fed. 610. Later, as the general policy of the Gov-
ernment to grant lands in severalty to the Indians was
being developed, either by means of treaty with the In-
dian tribes, as such, or through special acts of Congress,
laws were successively enacted gradually extending the
benefit of the homestead laws to certain classes of Indi-
ans, obviously with the purpose of encouraging them to
abandon their tribal customs and relations, to attain a
self-supporting station, and to become useful and law-
abiding citizens. See the Acts of March 3, 1865, ¢. 127,
13 Stat. 541; March 3, 1875, c. 131, 18 Stat. 402; January
18, 1881, c¢. 23, 21 Stat. 315. Then came the Indian
Homestead Act of July 4, 1884, which was designed to
permit all Indians, whether tribal or not, to avail them-
selves of the benefit of the homestead laws as fully and
to the same extent as might be done by citizens of the
United States (United States v. Joyce, 240 Fed. 610;
Hemmer v. United States, 204 Fed. 898; United States
v. Hemmer, 241 U. S. 379), not as citizens but as Indians.
See opinion in the case of Frank Bergeron, 30 L. D. 375.

In this case, the Distriect Court does not seem to ques-
tion the proposition that Congress during the continuance
of the guardianship had ample power to extend the trust
period or limitations upon the power of alienation of
Indian homesteads. The existence of this power can not
be doubted in view of Tiger v. Western Investment Co.,
221 U. S. 286; Heckman v. United States, 224 U. S. 413;
and Brader v. James, 246 U. S. 88. Congress, having this
power, could authorize the President to extend the period
in his discretion, as it did by the first proviso of § 5 of the
General Allotment Act. See United States v. Reynolds,
250 U. S. 104.

The Act of June 21, 1906, confers upon the President
authority in his discretion to continue restrictions upon
alienation for such period as he may deem best in cases
where the trust or other patent has been issued under any
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law or treaty to an Indian “allottee.” The general rule
of statutory construction is that the intention of the law-
maker, as disclosed by the language used, is to prevail;
but when that intention does not clearly appear, recourse
may be had to other sources of information to aid in the
discovery of that intention. And for this purpose, the
obvious policy of the Act (Levindale Lead Co. v. Coleman,
241 U. S. 432), the purposes of statutes in pari matera,
especially if constituting part of a system (United States
v. Taylor, 104 U. S. 216; Tiger v. Western Investment Co.,
221 U. S. 286; United States v. Freeman, 3 How. 556;
Heckman v. United States, 224 U. S. 413; United States v.
Hemmer, 241 U. 8. 379), and the construction placed upon
the same by the Executive Department in charge of their
administration (United States v. Cerecedo Hermanos y
Compania, 209 U. S. 337; Robertson v. Downing, 127
U. S. 607; United States v. Healey, 160 U. S. 136) are to
be given great weight.

The Interior Department has treated Indian homestead-
ers as being upon practically the same footing as Indian
allottees, and as coming within the purview of the statu-
tory provisions here involved. Toss Weaxta, 47 L. D.
574; Jim Crow, 32 L. D. 657; Doc Jim, 32 L.. D. 291. This
settled construction by the Department should not be
overturned by the Court except for cogent reasons, and
unless it is clearly wrong (United States v. Hemmer,
supra; United States v. Healey, supra; Hewitt v. Schultz,
180 U. 8. 139; United States v. Finnell, 185 U. S. 236;
United States v. Johnston, 124 U. S. 236), or unless a
different construction is plainly required. Hawley v. Dil-
ler, 178 U. S. 476.

No appearance for Jackson et al.

Opinion of the Court, by Mgr. CHier JusticE TAFT,
announced by MRg. Justick VAN DEVANTER.

The statute under which the Indian, Jack Williams,
secured his trust patent to the land here involved was
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that of July 4, 1884, c. 180, 23 Stat. 96, the pertinent part
of § 1 of which is printed in the margin.* Its purpose and
effect were to extend to the Indian wards of the United
States, subject, however, to the direction of the Secretary
of the Interior, the privileges then enjoyed by citizens of
the United States under the federal homestead laws. It
was provided that patents issued to Indians for home-
stead lands under the Act should, however, recite that
the United States holds the land in trust for the sole use
and benefit of the Indian for a period of twenty-five years,
and that at the expiration of such period the United
States would convey the same by final patent to the In-
dian or his widow and heirs in fee and discharged of the
trust. The trust patent here issued to Williams con-
formed to these requirements of the law.

The first question certified to us by the Circuit Court
of Appeals is whether, after an Indian had acquired a
trust patent under the provisions of this statute, power
remained in the Congress to extend, or to provide that
the Executive, in his discretion, might extend, before its
expiration and before there had come to be issued to
the Indian a patent in fee, the period of the trust with its

1 “ That such Indians as may now be located on public lands, or as
may, under the direction of the Secretary of the Interior, or otherwise,
hereafter, so locate may avail themselves of the provisions of the
homestead laws as fully and to the same extent as may now be done
by citizens of the United States; ... but no fees or commissions
shall be charged on account of said entries or proofs. All patents
therefor shall be of the legal effect, and declare that the United States
does and will hold the land thus entered for the period of twenty-five
years, in trust for the sole use and benefit of the Indian by whom
such entry shall have been made, or, in case of his decease, of his
widow and heirs according to the laws of the State or Territory where
such land is located, and that at the expiration of said period the
United States will convey the same by patent to said Indian, or his
widow and heirs as aforesaid, in fee, discharged of said trust and free
of all charge or incumbrance whatsoever.”
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resulting restrictions on alienation. We do not think that
our decisions leave any doubt not only that it is within
the power but that it is the duty of the Congress, where
it finds conditions which warrant it, so to do. We have
had frequent occasion to point out the duty of the United
States to protect its wards, the Indians, and the conse-
quent broad extent of its power over them and their
affairs. United States v. Kagama, 118 U. S. 375, 384;
United States v. Nice, 241 U. S. 591, 597. There is noth-
ing in the Act of 1884 which indicates any disposition on
the part of the United States to dispossess itself of its
powers and duties as guardian, or so to change the status
of its wards as to leave them no longer subject to man-
ifestations of its protection. On the contrary the provi-
sions of the Act leave no doubt that it is an act done by
the United States in its capacity as guardian, and that the
rights conferred by the Act upon the Indians were so con-
ferred principally because they were wards of the Gov-
ernment. This is shown by the provisions exempting In-
dians from the payment of the usual fees, and by the
provision respecting the form of the trust patent, and the
restrictions on alienation,

This being so, we fail to find anything in the Act of
June 21, 1906, which transcends the valid powers of the
Government over its wards. Passing, for the moment, the
question whether the Act of 1906 was intended to apply
to Indian homesteaders claiming under the Act of 1884,
and assuming, for the purposes of question No. 1, that
the word “ allottee ” was intended to include such Indians,
we find that the Act provides:

“ That prior to the expiration of the trust period of any
Indian allottee to whom a trust or other patent containing
restrictions upon alienation has been or shall be issued
under any law or treaty the President may in his dis-
cretion continue such restrictions on alienation for such
period as he may deem best. i
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This does not involve any question of an attempt to
destroy vested rights. The power of the United States,
delegated by the Act to the President, is to be exercised
prior to the issuance of final patent. It has been held that
until final patent be issued no vested right is obtained by
the Indian which would support a constitutional objec-
tion to the enlargement of the period of the restriction.
See United States v. Allen, 179 Fed. 13, 22, 23; United
States v. Hemmer, 195 Fed. 790.

What has here occurred is that the United States has
conferred a privilege upon its wards—as such—and has
surrounded its final acquisition with restrictions calculated
to secure the advantage of the privilege to those intended
to be benefited. Finding that the restrictions authorized
at the time of the extension of the privilege will not, in all
cases, be long continued enough to secure this result, Con-
gress has authorized the Executive, in his diseretion, to
continue the restrictions for such period as he may deem
best. That this is within the constitutional power of
Congress must be considered as concluded by our decisions
in Tiger v. Western Investment Co., 221 U. 8. 286; Heck-
man v. United States, 224 U. S. 413 ; and Brader v. James,
246 U. S. 88.

The first question must be answered in the affirmative.

But it is suggested, and the District Court has held,
that since the language of the Act of June 21, 1906, refers
only to Indian allottees, it cannot be considered as au-
thorizing the President to continue restrictions on alien-
ation in patents issued to Indian homesteaders under the
Act of July 4, 1884. In ruling that the 1906 Act did not
apply to the trust patent issued to Williams, since he was
not an allottee but an Indian homesteader, claiming by
virtue of the 1884 Act, which extended the benefits of
the homestead laws to the Indians, and not under the
General Allotment Act of 1887 or any of its amendments,
the District Court relied upon Seaples v. Card, 246 Fed.
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501. In that case a homestead patent was issued to a
non-tribal Indian under the Act of July 4, 1884, and, as
required by that Act, the patent declared—as does the
one here—that the United States held the title in trust
for the Indian for a period of 25 years, and would then
issue him or his heirs a patent in fee. Before the expir-
ation of this trust period, the Land Department, assuming
to act either under the Allotment Act of 1887, or the
Act of May 8, 1906, c. 2348, 34 Stat. 182, amendatory
thereof, canceled the original trust patent and issued a
new patent giving the Indian title in fee simple. The
Act of May 8, 1906, provided that the Secretary of the
Interior might, in his discretion, whenever he should be
satisfied that any “ Indian allottee ” was competent and
capable of managing his or her affairs, cause to be issued
to such allottee a patent in fee simple, and the District
Court held in that case that this statute gave no authority
to the Secretary to cancel the patent issued to Seaples
under the 1884 Act, which extended the benefit of the
homestead laws to the Indians, but that the 1906 Act
applied only to “ Indian allottees.”

Into the correctness of this decision we do not inquire.
It is not, however, controlling here since it turned upon
the interpretation of the Act of May 8, 1906, and did
not involve any question concerning proper construection
of the Act of June 21 of that year, which is presently
involved.

Our inquiry is whether Congress intended to include
within the meaning of the word “ allottees” as used in
the latter Act, Indian wards of the United States holding
homestead lands by virtue of the Act of 1884. It is
argued that Congress did so intend, but that the legisla-
tors used only the term “ allottee ” and did not add “ or
Indian homesteader ” because, while such addition would
have prevented the question here involved from arising,
it would have added further confusion for the reason that
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the language is too broad and would include as well as
tribal Indians claiming as wards of the United States
under the Act of 1884, Indians claiming as citizens—not
as Indian wards—under the general homestead laws. The
purpose of the language used is therefore not so plainly
apparent as to preclude resort to judicial interpretation.
On the contrary, if effect is to be given to the true intent
of the Congress, we must avail ourselves of sources of
information other than the language of the Aect in order
to aid us in the disclosure of that intention. There is
here no lack of familiar and approved sources from which
light upon the proper construction of this statute may be
obtained.

It is a familiar rule of statutory construction that great
weight is properly to be given to the construction con-
sistently given to a statute by the Executive Department
charged with its administration. United States v. Cere-
cedo Hermanos y Compaiiia, 209 U. S. 337; Robertson
v. Downing, 127 U. S. 607; United States v. Healey, 160
U. S. 136; and such construction is not to be overturned
unless clearly wrong, or unless a different construction is
plainly required. United States v. Johnston, 124 U. S.
236, 253; Hawley v. Diller, 178 U. S. 476, 488. Applying
this rule, we find from the case of Toss Weaxta, 47 L. D.
574, that it has long been the settled ruling of the Depart-
ment of the Interior, both under the very statutes here
involved and under other statutes enacted by Congress
with similar purpose and pursuant to its general plan with
respect to Indian allotments and homesteads, that Indian
allotments and Indian homesteads are in all essential
respects upon the same footing, and that each is equally
within the purview of a statute in which the Congress
may use only the terms “ allottee ” and “ allotment.”

The case of Toss Weaxta, supra, was in all essential re-
spects identical with this case, and it involved the same

question of law under the same two statutes. Weaxta had
81325°—30——13
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received a trust patent under the Act of 1884, and, at the
expiration of the 25-year trust period, he applied to the
Commissioner of the General Land Office to issue to him a
patent in fee covering his homestead. The Commissioner
denied the application, on the ground that the trust period
had been, by order of the President, extended, pursuant to
the power given the President by the Act of June 21, 1906.
Weaxta appealed to the Secretary of the Interior, claiming
that an Indian homestead, such as he held, was not an In-
dian allotment, and that the Act of June 21, 1906, by its
terms limits the authority to extend the trust periods to
“ Indian allotments only.” The First Assistant Secretary,
in affirming the decision of the Commissioner, found:

“The Department all along has considered Indian
homesteads and Indian allotments upon the public lands
as being upon practically the same footing, and Congress
has recognized the similarity.”

He concluded, from a review of laws in pari materia,
the condition and standing of the Indians, and the obli-
gations of the Government, that both Indian homesteads
and Indian allotments must be considered as included
within the meaning of the Act of June 21, 1906.

In the case of Jim Crow, 32 L. D. 657, 659, the question
was whether lands inherited from a deceased Indian
homesteader came within the provisions of the Act of
May 27, 1902, 32 Stat. 245, 275, which Act, by its terms,
authorized the sale and conveyance of inherited Indian
lands by the heirs of a deceased allottee. The Assistant
Attorney General held that the Act applied to the heirs
of all Indian claimants for portions of the public lands, to
whom a trust or other patent containing restrictions upon
alienation had been issued, regardless of whether the claim
of the Indian was initiated under what are known as In-
dian homestead laws or under Indian allotment laws.
This ruling was approved by the Acting Secretary of the
Interior, 32 L. D. p. 659. In that ruling the similarity of
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the claims of Indians arising out of rights conferred upon
them by the General Allotment Act and by the Act of
1884 which gave them homestead entry rights, was
pointed out. It was there said:

“The general allotment act, so far as it affects public
lands, and the preceding Indian homestead provisions, are
so clearly connected that they should be construed in pari
materia as relating to the same subject-matter. The
later allotment act but carries forward the policy of the
former enactments to give Indians a right to secure homes
upon the public domain.

“ Congress has recognized that allotment claims are of
the same nature as homestead rights. A fund has been
provided for assisting Indian homesteaders and carried
upon the books of the Treasury Department under the
title ¢ Homesteads for Indians,’ and by the Act of March
3, 1891, 26 Stat. 989, 1007, the Secretary of the Interior
was authorized and directed to apply the balance of this
fund for the employment of allotting agents ‘ to assist In-
dians desiring to take homesteads under section 4, of the
act of February 28 [8], 1887.

“ Here Congress characterized claims under the allot-
ment act as homesteads. Claims under the various laws
relating to Indian homesteads may with equal propriety
be characterized as allotments. In fact the terms mean
substantially the same thing so far as the laws in which
they are found affect the public lands and so far as the in-
terests of the Indian claimant are concerned.

“This Department has considered Indian homesteads
upon practically the same footing as Indian allotments
upon the public lands. It is held that the Government is
bound to protect the rights of the Indian homesteader
during the trust period, that no preference right of entry
is obtained by contest against an Indian homestead and a
relinquishment of an Indian homestead entry does not
become effective until approved by this Department.
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(Doc Jim, 32 L. D. 291). These rules apply also to In-
dian allotments. The control, jurisdiction, and obliga-
tions of the Department are the same in one case as in
the other.

“The objects of the law relating to Indian homesteads
are the same as those relating to Indian allotments on the
public lands, the status of the Indian claimant is the same
under both classes of laws, the duties and obligations of
the government are the same. Both the legislative and
executive branches of the government have recognized
these similarities of purpose in the laws, standing of
claimants thereunder, and obligations of the government.”

The ruling of the Department of the Interior has been
to the same effect under the Act of June 25, 1910, 36
Stat. 855. It was held that that Act empowered the Sec-
retary to determine the heirs of an Indian to whom a
homestead trust patent had been issued under the Act of
1884, when the Indian dies before the expiration of the
trust, notwithstanding that the Act provides only “that
when any Indian to whom an allotment of land has been
made, or may hereafter be made, dies before the expira-
tion of the trust period,” the Secretary may determine his
heirs. Toss Weazta, 47 L. D. at 577.

We find that the Indian Homestead Act of July 4, 1884,
and the General Allotment Act of February 8, 1887, with
its various amendments, constitute part of a single system
evidencing a continuous purpose on the part of the Con-
gress. The statutes are in pari materia, and must be so
construed. It cannot be supposed that Congress, in any
part of this legislation, all of which is directed toward the
benefit and protection of the Indians, as such, intended
to exclude from the beneficent policy which each Act
evidences, an Indian claiming under the homestead act,
even though the statute uses the term “allottee.” If
there were any doubt on the question, the silence of Con-
gress in the face of the long continued practice of the
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Department of the Interior in construing statutes which
refer only to Indian “allottees,” or Indian “ allotments,”
as applicable also to Indians claiming under the home-
stead laws, must be considered as “ equivalent to consent
to continue the practice until the power was revoked by
some subsequent action by Congress.” United States v.
Midwest Oil Co., 236 U. S. 459, 481.

Nothing herein contained must be taken as intimating
that the Act of June 21, 1906, has any application to the
acquisition of homestead rights under the general home-
stead laws by persons of the Indian race who have
acquired or seek to acquire such rights as citizens
rather than as Indian wards of the United States. This
distinction is pointed out in Case of Frank Bergeron,
30 L. D. 375.

Both questions answered, “Yes.”

WABASH RAILWAY COMPANY et AL. v. BARCLAY

ET AL.
AUSTIN ». SAME.

CERTIORARI TO THE CIRCUIT COURT OF APPEALS FOR THE
SECOND CIRCUIT.

Nos. 37 and 38. Argued December 2, 1929. Decided January 6,
1930.

When the net profits of a corporation out of which a dividend might
have been declared for the preferred stock are justifiably applied
by the directors to capital improvements, the claim of the stock
for that year is gone, if by the terms of the articles of incorporation
and the certificates the preferential dividends are not to be cumula-
tive. The fact that there were profits in that year out of which
dividends might have been (but were not) declared does not
entitle such stock to a correspondingly greater preference over
other stock when the profits of a later year are to be divided.
P. 203.

30 F. (2d) 260, reversed.
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CEerTIORARI, 279 U. S. 828, to review a decree of the
Circuit Court of Appeals sustaining a bill brought against
the Railway Company and its directors by holders of
preferred shares to control the apportionment of dividends
as between the plaintiffs and shareholders of other classes.
The District Court had dismissed the bill.

Mr. Charles E. Hughes, with whom Messrs. Winslow S.
Pierce, F. C. Nicodemus, Jr., Gerald V. Hollins, George R.
Leslie, Earle Krapp, Winthrop Taylor, Myron S. Hall,
H. W. Cohu, La Motte Cohu, Arnold L. Davis, and Wil-
liam Fraser Dickson were on the brief, for petitioners.

In the absence of language creating a different obliga-
tion, the holders of a non-cumulative preferred stock who
do not become entitled by appropriate declaration to divi-
dends for a particular fiscal year, have no right to require
that dividends for such year be added to the dividends
declared for a subsequent year. Bailey v. Railroad Co., 17
Wall. 96; New York, L. E. & W. R. Co. v. Nickals, 119
U. S. 296; Continental Ins. Co. v. United States, 259 U. S.
156.

That the mere realization of net earnings in non-divi-
dend or partial dividend years should result in the crea-
tion of a dividend ecredit giving cumulative rights pro
tanto to non-cumulative stock is, we submit, an idea de-
veloped recently and directly traceable to a misinterpre-
tation of decisions which do no more than give effect to
the special statutory law and policy of the State of New
Jersey. Bassett v. Cast Iron Pipe Co., 74 N. J. Eq. 668,
aff’d 75 N. J. Eq. 539; Moran and Day v. Cast Iron Pipe
Co., 95 N. J. Eq. 389; Moran v. Cast Iron Pipe Co., 96
N. J. Eq. 698; Day v. Cast Iron Pipe Co., 96 N. J. Eq.
736. Cf. 23 Columbia L. Rev. 358; 27 id. 53; 34 Yale
L. J. 657; 11 Va. L. Rev. 553; 74 U. Pa. L. Rev. 605; 14
Cornell L. Q. 341; 38 Yale L. J. 1003; Cook, Corporations,
8th ed., p. 3273; Black’s Law Dictionary; Norwich Water
Co. v. Southern R. Co., 11 Va. L. Reg. (N. S.) 203.
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The language of the Preferred A stock contract of
Wabash Railway Company definitely excludes a construc-
tion under which the investment of earnings in improve-
ments and equipment or working capital in non-dividend
or partial dividend years operates as a permanent restraint
against the distribution of earnings of subsequent years.

Mr. Joseph S. Clark, with whom Messrs. William R.
Begg and Ellis Ames Ballard were on the brief, for re-
spondents.

The point of difference between cumulative and non-
cumulative preferred dividends relates to the right of the
stockholders to receive dividends for any year in which
the company has failed to earn said dividends, either in
whole or in part. Cumulative preferred dividends must
be paid before junior dividends, regardless of the year in
which they are earned. This is not true of non-cumula-
tive preferred dividends. If they are not earned in any
year, or to the extent that they are not earned in any year,
the stockholders are not entitled to receive dividends for
that year. The deficiency can not be made up out of
the surplus earnings of any subsequent year. Non-cumu-
lative preferred dividends, however, to the extent that
they are earned year by year, must be paid before junior
dividends are paid. This difference between cumulative
and non-cumulative dividends is well settled by the
authorities. Machen, Corporations, 1908 ed., § 551;
Palmer’s Company Precedents, Pt. I, 11th ed., p. 812;
Palgrave’s Dictionary of Political Economy, Vol. I, pp.
606-607; Clark and Marshall, Corporations, § 529-d;
Staples v. Eastman Co., 65 L. J. Ch. N. S. 682, L. R.
2 Ch. Div. 303. Day v. Cast Iron Pipe Co., 95 N. J.
Eq. 389. See also, as to definition of “ non-cumula-
tive ” dividend, New York, L. E. & W. R. Co. v. Nickals.
119 U. 8. 296; Dent v. London Tramways Co., L. R. 16
Ch. Div. 344; Belfast & M. L. R. Co. v. Belfast, 77 Me.
445, s. ¢. 79 Me. 411; Fletcher’s Cye. of Corporations, vol.




200 OCTOBER TERM, 1929.

Argument for Respondents. 280 U.S.

6, § 3754; Berle, Studies in the Law of Corporation
Finance, c¢. V; 23 Columbia L. Rev. 358; 11 Va. L. Rev.
553; 74 U. Pa. L. Rev. 605.

A non-cumulative preferred dividend for any year to
the extent that it is earned in that year is no more inchoate
and unenforceable than a cumulative dividend. A non-
cumulative preferred dividend, to the extent that it is
earned in a particular year, is not lost if not declared
within the year, but forms the basis for a dividend credit
to the extent that it is earned. No junior dividends may
be paid out of the earnings of the subsequent year or the
general surplus or any other fund until after the Preferred
A dividend credit is first satisfied.

The Preferred A dividend is “ preferential ” but not
guaranteed or made a charge upon any earnings, any more
than a cumulative dividend is made a charge on earnings.
Each fiscal year is a separate accounting period to deter-
mine the amount of the non-cumulative dividends which
the Preferred A stockholders are entitled to receive in and
for that year, but not for any other purpose. The prefer-
ence is not limited to dividends which may be declared by
the Board in the exercise of its ordinary discretion. The
dividend right is given by the contract, not by any divi-
dend declaration. The contract provided that the Pre-
ferred A stock “is entitled to receive preferential divi-
dends in each year.”

By the certificate of incorporation, before any of the
preferential B dividends may be paid, the Preferred A
stockholders are entitled to receive all of their preferen-
tial A dividends, not only those for the current year, but,
in addition, those earned in prior years which still remain
unpaid. It istrue that the stock certificate issued to repre-
sent the Preferred A stock uses the word “ dividend ” in-
stead of the plural, but that was evidently a clerical error.

If the Board divert the earnings of any year, which
they might use to pay dividends, to pay for permanent
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improvements, the result of such action by the Board is a
postponement only in the payment of the dividends and
the right of priority in payment still remains intact.

If inequitable results would follow from the adoption
of a particular interpretation of the contract, the Court
will consider carefully whether there is not some more
reasonable interpretation. Henry v. Great Northern R.
Co., 1 deG. & J. 606.

The following cases were compared and classified: (A)
New York, L. E. & W. R. Co. v. Nickals, 119 U. S. 296;
Continental Ins. Co. v. United States, 259 U. S. 156; Burk
v. Ottawa Gas & E. Co., 87 Kan. 6; (B) Wood v. Lary,
47 Hun. 550, s. c. 124 N. Y. 87; Bassett v. Cast Iron Pipe
Co.,74 N. J. Eq. 668, s. ¢. 75 N. J. Eq. 539; Moran v. Cast
Iron Pipe Co., 95 N. J. Eq. 389, s. ¢. 96 N. J. Eq. 698; Day
v. Cast Iron Pipe Co., 95 N. J. Eq. 389, s. c¢. 96 N. J. Eq.
736; Collins v. Portland Elec. Co., 7 F. (2d) 221, s. ¢. 12
F. (2d) 671; (C) Norwich Water Co. v. Southern R. Co.,
11 Va. L. Reg. (N. S.) 203.

Mg. Justice HorLmEes delivered the opinion of the
Court.

This is a bill by holders of first preferred stock (called
Class A) of the Wabash Railway Company, to have it de-
clared that holders of such stock are entitled to receive
preferential dividends up to five per cent. for each fiscal
year from 1915 to 1926 inclusive to the extent that such
dividends were earned in such fiscal years but were un-
paid, before any dividends are paid upon other stock; and
that the Company may be enjoined from paying dividends
upon preferred stock B or common stock unless it shall
first have paid such preferential dividends of five per cent.
to the extent that the Company has had net earnings
available for the payment and that such dividends remain
unpaid. The case was heard upon bill and answer. The
bill was dismissed by the District Court but the decree
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was reversed by the Circuit Court of Appeals, one of the
Judges dissenting, 30 F. (2d) 260, and a writ of certiorari
was granted by this Court. 279 U. S. 828,

The railway company was organized in 1915 under the
laws of Indiana with three classes of capital stock: shares
of the par value of $100, of Five Per Cent. Profit Sharing
Preferred Stock A; shares of the same par value of Five
Per Cent. Convertible Preferred Stock B; and shares of
the same par value of Common Stock. At the date of the
bill there were 693,330.50 shares of A, 24,211.42 B and
666,977.75 common. From 1915 to 1926 there were net
earnings in most of the years but for a number of years
no dividend, or less than five per cent., was paid on Class
A, while $16,000,000 net earnings that could have been
used for the payment were expended upon improvements
and additions to the property and equipment of the road.
It is not denied that the latter expenditures were proper
and were made in good faith, or that the money could not
have been applied to dividends consistently with the du-
ties of the Road. The Company now is more prosperous
and proposes to pay dividends not only upon A but also
on B and the common stock, but the plaintiffs say that it
is not entitled to do so until it has paid to them unpaid
preferential dividends for prior fiscal years in which it had
net earnings that might have been applied to them but
were not.

The obligations assumed by the Company appear in its
mstrument of incorporation and in the certificates of Pre-
ferred Stock A in substantially the same words: “ The
holders of the Five Per Cent. Profit Sharing Preferred
Stock A of the Company shall be entitled to receive pref-
erential dividends in each fiscal year up to the amount of
five per cent. before any dividends shall be paid upon any
other stock of the Company, but such preferential divi-
dends shall be non-cumulative.” In the event of a liqui-
dation the holders “ shall be entitled to be paid in full out
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of the assets of the Company the par amount of their
stock and all dividends thereon declared and unpaid be-
fore any amount shall be paid out of said assets to the
holders of any other stock of the Company.” By the
plain meaning of the words the holders “ are not entitled,
of right, to dividends, payable out of the net profits aceru-
ing in any particular year, unless the directors of the Com-
pany formally declare, or ought to declare, a dividend
payable out of such profits ”’; in the first instance at least
a matter for the directors to determine. New York, Lake
Erie & Western R. Co. v. Nickals, 119 U. S. 296, 307.

We believe that it has been the common understanding
of lawyers and business men that in the case of non-cumu-
lative stock entitled only to a dividend if declared out of
annual profits, if those profits are justifiably applied by
the directors to capital improvements and no dividend is
declared within the year, the claim for that year is gone
and cannot be asserted at a later date. But recently
doubts have been raised that seem to have affected the
minds of the majority below. We suppose the ground
for the doubts is the probability that the directors will be
tempted to abuse their power, in the usual case of a cor-
poration controlled by the holders of the common stock.
Their interest would lead them to apply earnings to im-
provement of the capital rather than to make avoidable
payments of dividends which they do not share. But
whether the remedies available in case of such a breach of
duty are adequate or not, and apart from the fact that the
control of the Wabash seems to have been in Class A, the
class to which the plaintiffs belong, the law, as remarked
by the dissenting Judge below, “has long advised them
that their rights depend upon the judgment of men
subject to just that possible bias.”

When a man buys stock instead of bonds he takes a
greater risk in the business. No one suggests that he has
a right to dividends if there are no net earnings. But the
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investment presupposes that the business is to go on, and
therefore even if there are net earnings, the holder of
stock, preferred as well as common, is entitled to have a
dividend declared only out of such part of them as can
be applied to dividends consistently with a wise adminis-
tration of a going concern. When, as was the case here,
the dividends in each fiscal year were declared to be non-
cumulative and no net income could be so applied within
the fiscal year referred to in the certificate, the right for
that year was gone. If the right is extended further
upon some conception of policy, it is enlarged beyond the
meaning of the contract and the common and reasonable

understanding of men.
Decree reversed.

THE FARMERS LOAN & TRUST COMPANY, EXEC-
UTOR, v. MINNESOTA.

APPEAL FROM THE SUPREME COURT OF MINNESOTA.

No. 26. Argued October 30, 1929.—Decided January 6, 1930.

1. The maxim mobilia sequuntur personam applies to negotiable
bonds and certificates of indebtedness issued by a State or her
municipality, as to ordinary choses in action, and they have situs
for taxation—in this case a testamentary transfer tax—at the
domicile of their owner. P. 209.

2. When negotiable bonds and certificates of indebtedness issued by a
State or her municipality and not used in business in that State,
are owned, at the time of his death, by a person domiciled in
another State in which they are kept, an attempt of the State in
which they were issued to tax their transfer by inheritance is re-
pugnant to the Fourteenth Amendment. Blackstone v. Miller, 188
U. S. 189, overruled. P. 209.

3. Existing conditions imperatively demand protection of choses in
action against multiplied taxation, whether following misapplica-
tion of some legal fiction or conflicting theories concerning the
sovereign’s right to exact contributions. P. 212.

4, Taxation is an intensely practical matter and laws in respect of
it should be construed and applied with a view of avoiding, so
far as possible, unjust and oppressive consequences. Id.
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5. The Court can find no sufficient reason for saying that intangible
property is not entitled to enjoy an immunity from being taxed
at more than one place similar to that accorded to tangible prop-
erty. P.212.

6. This case does not present the question whether choses in action
that have acquired a situs for taxation other than at the domicile
of their owner through having become integral parts of some
local business, may be taxed a second time at his domicile. P. 213.

176 Minn. 634, reversed.

ArpEAL from a judgment of the Supreme Court of
Minnesota upholding an inheritance tax. See also 175
Minn. 310; d. 314.

Mr. Cleon Headley, with whom Messrs. Frank B. Kel-
logg and George W. Morgan were on the brief, for appel-
lant.

The recent decisions of this Court disclose a definite
tendency to draw away from any theoretical conceptions
respecting situs of property for taxation purposes which
have the anomalous and unjust results of localizing prop-
erty in more than one place at atime. In Union Transit
Co. v. Kentucky, 199 U. S. 194, the situs of tangible prop-
erty for property tax purposes was held to be the place
where the property is in fact and nowhere else. In Frick
v. Pennsylvania, 268 U. S. 473, the same holding was made
with respect to the situs of physical personal property for
inheritance tax purposes, though this holding was con-
trary to an earlier dictum of this Court (Blackstone v.
Mller, 188 U. S. 189) and probably to the then general
understanding and practice of state taxing authorities.
Reason and justice require that one situs, and not sev-
eral, be given to all property, whether tangible or intan-
gible.

The case of Blodgett v. Silberman, 277 U. S. 1, estab-
lishes that, because of the deeply rooted maxim mobilia
sequuntur personam, public securities must still be re-
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garded as having a tax situs at the domicile of their owner,
no matter where the securities themselves are. In view
of this decision, it might indeed be well if the owner’s
domicile were held to be their single situs irrespective of
all other circumstances. But certainly if they are to be
given any additional situs it should be only in the State
where the securities are in fact kept, since in the business
world such securities are universally treated and dealt
with as tangible property. We submit that under no
proper theory should such property be held to have still
a third situs in the State of the debtor, solely by reason
of the fact that the bond debtor resides there. In our
case, as has been pointed out, the place of the bonds and
the domicile of their owner were in the same State, viz.,
New York. Under such circumstances New York is the
single situs of these bonds for either property or inherit-
ance tax purposes, and in the present estate, New York
has properly availed itself of its power by taxing their
transfer.

Mr. G. A. Youngquist, Attorney General of Minnesota,
with whom Mr. John F. Bonner, Assistant Attorney Gen-
eral, was on the brief, for appellee.

The tax is not upon property, but upon the right or
privilege of transfer granted by the State. State ex rel.
Graff v. Probate Court, 128 Minn. 371; Maxwell v. Bug-
bee, 250 U. S. 525; Knowlton v. Moore, 178 U. S. 41;
United States v. Perkins, 163 U. S. 625; Mager v. Grima,
8 How. 490.

Minnesota has jurisdiction to tax the transfer of credits
owed by persons or corporations domiciled within its bor-
ders, or otherwise within its control, regardless of the
domicile of the creditor. Blackstone v. Miller, 188 U. S.
189. See also Baker v. Baker, Eccles & Co., 242 U. S. 394;
Frick v. Pennsylvania, 268 U. S. 491; Wyman v. Hal-
stead, 109 U. 8, 654; Chicago R.I. & P. R. Co. v. Sturm,
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174 U. S. 710; Liverpool & L. & G. Ins. Co. v. Board of
Assessors, 221 U. S. 346. Distinguishing Rhode Island
Tr. Co. v. Doughton, 270 U. S. 69.

The cases of Blackstone v. Miller and Blodgett v. Silber-
man are decisive of the case at bar. In the first it was
held that the transfer of a bank deposit and a simple debt
was taxable by the State of the debtor’s domicile because
they were intangible property, choses in action. In the
second it was held that debts evidenced by public bonds
are intangible property, choses in action. In combination
they hold that the transfer of debts evidenced by public
bonds is taxable at the debtor’s domicile.

One tax is not invalidated by the imposition of another
upon the same transfer. Blackstone v. Miller, 188 U. S.
189. But if intangibles were to have a single situs for the
purpose of a property tax or of a transfer tax, or only one
additional to that at the domicile of the owner, that situs
should be the domicile of the debtor. 31 Harv. L. Rev.
930, 931.

Payment of the bonds is provided for and can be en-
forced only through the laws of Minnesota.

Registration and place of payment are immaterial on
question of situs. Wyman v. Halstead, 109 U. S. 654.

Other States support appellee’s position. Chajffin v.
Johnson, 200 Ia. 89; In re Rogers Estate, 149 Mich. 305.

The State of the debtor protects the debt, compels its
payment, and permits its transfer. Every canon of logic
and of justice supports the policy of that State to exact
tribute from testator or beneficiary upon the transfer as a
single succession. The principle should not be obscured
by theoretical discussions of technical situs. To para-
phrase the language in Louisville & N. R. Co. v. Barber
Asphalt Paving Co., 197 U. S. 430, and Wheeler v. Soh-
mer, 233 U, S. 434, it is important that the Court “ avoid
extracting from the very general language of the Four-
teenth Amendment a system of delusive exactness in
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order to destroy methods of taxation,” and that it exer-
cise “caution in cutting down the power of the States”
on the strength of that Amendment.

MR. Justick McRey~Nowps delivered the opinion of
the Court.

Henry R. Taylor, while domiciled and residing in New
York, died testate, December 4, 1925. He had long
owned and kept within that State negotiable bonds and
certificates of indebtedness issued by the State of Min-
nesota and the Cities of Minneapolis and St. Paul, worth
above $300,000. Some of these were registered, others
were payable to bearer. None had any connection with
business carried on by or for the decedent in Minnesota.
All passed under his will which was probated in New
York. There also his estate was administered and a tax
exacted upon the testamentary transfer.

Minnesota assessed an inheritance tax upon the same
transfer. Her Supreme Court approved this and upheld
the validity of the authorizing statute. The executor—
appellant—claims that, so construed and applied, that
enactment conflicts with the Fourteenth Amencment.

When this cause first came before the Supreme Court
of Minnesota it held negotiable public obligations were
something more than mere evidences of debt and, like
tangibles, taxable only at the place where found, regard-
less of the owner’s domicile. It accordingly denied the
power of that State to tax the testamentary transfer.
After Blodgett v. Silberman, 277 U. S. 1, upon a rehear-
ing, considering that cause along with Blackstone v. Mail-
ler, 188 U. S. 189, it felt obliged to treat the bonds and
certificates like ordinary choses in action and to uphold
the assessment.

Registration of certain of the bonds we regard as an
immaterial circumstance. So did the court below.
Counsel do not maintain otherwise.
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Under Blodgett v. Silberman the obligations here in-
volved were rightly regarded as if ordinary choses in
action. The maxim mobilia sequuntur personam applied
and gave them situs for taxation in New York—the own-
er's domicile. The testamentaiy transfer was properly
taxed there. This is not controverted.

But it is said the obligations were debts of Minnesota
and her corporations, subject to her control; that her laws
gave them validity, protected them and provided means
for enforcing payment. Accordingly, counsel argue that
they had situs for taxation purposes in that State and
maintain the validity of the challenged assessment.

Blackstone v. Miller, supra, and certain approving
opinions, lend support to the doctrine that ordinarily
choses in action are subject to taxation both at the debt-
or’s domicile and at the domicile of the creditor; that
two States may tax on different and more or less incon-
sistent principles the same testamentary transfer of such
property without conflict with the Fourteenth Amend-
ment. The inevitable tendency of that view is to disturb
good relations among the States and produce the kind
of discontent expected to subside after establishment of
the Union. The Federalist, No. VII. The practical ef-
fect of it has been bad; perhaps two-thirds of the States
have endeavored to avoid the evil by resort to reciprocal
exemption laws. It has been stoutly assailed on prin-
ciple. Having reconsidered the supporting arguments in
the light of our more recent opinions, we are compelled
to declare it untenable. Blackstone v. Miller no longer
can be regarded as a correct exposition of existing law;
and to prevent misunderstanding it is definitely over-
ruled.

Four different views concerning the situs for taxation
of negotiable public obligations have been advanced.
One fixes this at the domicile of the owner; another at

the debtor’s domicile; a third at the place where the in-
81325°—30——14
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struments are found—physically present; and the fourth
within the jurisdiction where the owner has caused them
to become integral parts of a localized business. If each
State can adopt any one of these and tax accordingly,
obviously, the same bonds may be declared present for
taxation in two, or three, or four places at the same
moment. Such a startling possibility suggests a wrong
premise.

In this Court the presently approved doctrine is that
no State may tax anything not within her jurisdiction
without violating the Fourteenth Amendment. State
Tax on Foreign Held Bonds, 15 Wall. 300; Union Refrig.
Transit Co. v. Kentucky, 199 U. S. 194; Safe Deposit &
Trust Co. v. Virginia, ante, p. 83. Also no State can
tax the testamentary transfer of property wholly beyond
her power, Rhode Island Trust Co. v. Doughton, 270
U. S. 69, or impose death duties reckoned upon the value
of tangibles permanently located outside her limits.
Frick v. Pennsylvania, 268 U. S. 473. These principles
became definitely settled subsequent to Blackstone v.
Miller and are out of harmony with the reasoning ad-
vanced to support the conclusion there announced.

At this time it cannot be assumed that tangible chattels
permanently located within another State may be treated
as part of the universal succession and taken into account
when estimating the succession tax laid at the decedent’s
domicile. Frick v. Pennsylvania is to the contrary.

Nor is it permissible broadly to say that notwithstand-
ing the Fourteenth Amendment two States have power
to tax the same personalty on different and inconsistent
principles or that a State always may tax according to
the fiction that in successions after death mobilia
sequuntur personam and domicile govern the whole.
Union Refrig. Transit Co. v. Kentucky, supra, Rhode
Island Trust Co. v. Doughton, supra, and Safe Deposit
& Trust Co. v. Virginia, supra, stand in opposition,
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Southern Pacific Co. v. Kentucky, 222 U. S. 63, in-
dicates plainly enough that the right of one State to tax
may depend somewhat upon the power of another so to
do. And Coe v. Errol, 116 U. S. 517, 524, though fre-
quently cited to support the general affirmation that
nothing in the Fourteenth Amendment prohibits double
taxation, does not go so far. It affirmed the rather ob-
vious proposition that the mere fact of taxation of
tangibles by one State is not enough to exclude the right
of another to tax them.

“If the owner of personal property within a State re-

sides in another State which taxes him for that property
as part of his general estate attached to his person, this
action of the latter State does not in the least affect the
right of the State in which the property is situated to
tax it also. . . . The fact, therefore, that the owners
of the logs in question were taxed for their value in Maine
as a part of their general stock in trade, if such fact were
proved, could have no influence in the decision of the case
and may be laid out of view.”
If Maine undertook to tax logs permanently located in
another State, she transcended her legitimate powers.
Union Refrig. Transit Co. v. Kentucky, supra. Of course,
such action could not affect New Hampshire’s rights in
respect of property localized within her limits.

While debts have no actual territorial situs we have
ruled that a State may properly apply the rule mobilia
sequuntur personam and treat them as localized at the
creditor’s domicile for taxation purposes. Tangibles with
permanent situs therein, and their testamentary transfer,
may be taxed only by the State where they are found.
And, we think, the general reasons declared sufficient to
inhibit taxation of them by two States apply under
present circumstances with no less force to intangibles
with taxable situs imposed by due application of the legal
fiction, Primitive conditions have passed; business is
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now transacted on a national scale. A very large part of
the country’s wealth is invested in negotiable securities
whose protection against discrimination, unjust and op-
pressive taxation, is matter of the greatest moment.
Twenty-four years ago Union Refrig. Transit Co. v. Ken-
tucky, supra, declared—“ . . . in view of the enor-
mous increase of such property [tangible personalty]
since the introduction of railways and the growth of man-
ufactures, the tendency has been in recent years to treat
it as having a situs of its own for the purpose of taxation,
and correlatively to exempt [it] at the domicile of the
owner.” And, certainly, existing conditions no less im-
peratively demand protection of choses in action against
multiplied taxation whether following misapplication of
some legal fiction or conflicting theories concerning the
sovereign’s right to exact contributions. For many years
the trend of decisions here has been in that direction.

Taxation is an intensely practical matter and laws in
respect of it should be construed and applied with a view
of avoiding, so far as possible, unjust and oppressive
consequences. We have determined that in general in-
tangibles may be properly taxed at the domicile of their
owner and we can find no sufficient reason for saying that
they are not entitled to enjoy an immunity against taxa-
tion at more than one place similar to that accorded to
tangibles. The difference between the two things, al-
though obvious enough, seems insufficient to justify the
harsh and oppressive discrimination against intangibles
contended for on behalf of Minnesota.

Railroad Company v. Pennsylvania—* State Tax on
Foreign Held Bonds Case "—15 Wall. 300, 320, distinctly
held that the State was without power to tax the owner of
bonds of a domestic railroad corporation made and pay-
able outside her limits when issued to and held by citizens
and residents of another State. Through Mr. Justice
Field the Court there said—
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“ But debts owing by corporations, like debts owing by

individuals, are not property of the debtors in any sense;
they are obligations of the debtors, and only possess value
in the hands of the creditors. With them they are prop-
erty, and in their hands they may be taxed. To call debts
property of the debtors is simply to misuse terms. All the
property there can be in the nature of things in debts of
corporations, belongs to the creditors, to whom they are
payable, and follows their domicile, wherever that may
be. Their debts can have no locality separate from the
parties to whom they are due. This principle might be
stated in many different ways, and supported by citations
from numerous adjudications, but no number of authori-
ties, and no forms of expression could add anything to its
obvious truth, which is recognized upon its simple
statement.”
If the situs of the bonds for taxation had been at the
debtor’s domicile—Pennsylvania—the challenged effort
to tax could not have interfered unduly with the debtor’s
contract to pay interest.

New Orleans v. Stempel, 175 U. S. 309, Bristol v. Wash-
ington County, 177 U. S. 133, Liverpool & L. & G. Ins. Co.
v. Orleans Assessors, 221 U. S. 346, recognize the principle
that choses in action may acquire a situs for taxation
cther than at the domicile of their owner if they have
become integral parts of some local business. The present
record gives no occasion for us to inquire whether such se-
curities can be taxed a second time at the owner’s domicile.

The bonds and certificates of the decedent had acquired
permanent situs for taxation in New York; their testa-
mentary transfer was properly taxable there but not in
Minnesota.

The judgment appealed from must be reversed. The
cause will be remanded for further proceedings not incon-
sistent with this opinion.

Reversed.
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MR. JUSTICE STONE, concurring.

I concur in the result. Whether or not control over
a debt at the domicile of the debtor gives jurisdiction
to tax the debt, Liverpool & L. & G. Ins. Co. v. Board of
Assessors, 221 U. S. 346, 354, we are not here concerned
with a property tax, but with an excise or privilege tax
imposed on the transfer of an intangible, see Stebbins v.
Riley, 268 U. S. 137; Saltonstall v. Saltonstall, 276 U. S.
260, and to sustain a privilege tax the privilege must be
enjoyed in the state imposing it. Provident Savings
Society v. Kentucky, 239 U. S. 103. It is enough, I
think, to uphold the present decision that the transfer
was effected in New York by one domiciled there and is
controlled by its law.

Even though the contract transferred was called into
existence by the laws of Minnesota, its obligation cannot
be constitutionally impaired or withdrawn from the pro-
tection which those laws gave it at its inception. See
Provident Savings Soctety v. Kentucky, 239 U. S. 103,
113, 144; Bedford v. Eastern Building & Loan Associa-
tion, 181 U. S. 227. And while the creditor may rely
on Minnesota law to enforce the debt, that may be
equally true of the law of any other state where the
debtor or his property may be found. So far as the
transfer, as distinguished from the contract itself, is con-
cerned, it is New York law and not that of Minnesota
which, by generally accepted rules, is applied there and
receives recognition elsewhere. See Bullen v. Wisconsin,
240 U. S. 625, 631; Russell v. Grigsby, 168 Fed. 577; Lee
v. Abdy, 17 Q. B. Div. 309; Miller v. Campbell, 140
N. Y. 457, 460; Spencer v. Myers, 150 N. Y. 269. Once
the bonds had passed beyond the state and were acquired
by an owner domiciled elsewhere, the law of Minnesota
neither protected, nor could it withhold the power of
transfer or prescribe its terms.
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In the light of these considerations, granting that the
continued existence of the contract rested in part on the
law of Minnesota, the relation of that law to the transfer
in New York, both in point of theory and in every practi-
cal aspect, appears to me to be too attenuated to con-
stitute any reasonable basis for deeming the transfer to
be within the taxing jurisdiction of Minnesota.

As the present is not a tax on the debt, but only on
the transfer of it, neither the analogies drawn from the
law of property taxes nor the attempt to solve the present
problem by ascribing to a legal relationship unconnected
with any physical thing, a fictitious sttus, can, I think,
carry us very far toward a solution. Nor does it seem
that the invocation of the Fourteenth Amendment to
relieve from the burdens of double taxation, as such,
promises more.

Hitherto the fact that taxation is “ double” has not
been deemed to affect its constitutionality and there are,
I think, too many situations in which a single economic
interest may have such legal relationships with different
taxing jurisdictions as to justify its taxation in both, to
admit of our laying down any constitutional principle
broadly prohibiting taxation merely because it is double,
at least until that characterization is more precisely
defined.

It seems to me to be unnecessary and undesirable to
lay down any doctrine whose extent and content are so
dubious. Whether it is far reaching enough to overturn
those cases which, in ecircumstances differing somewhat
from the present, have been regarded as permitting taxa-
tion in more than one state, reaching the same economic
interest, is so uncertain as to suggest doubts of its
trustworthiness and utility as a principle of judicial de-
cision. See Wheeler v. Sohmer, 233 U. S. 434, and Blod-
gett v. Silberman, 277 U. 8. 1; Scottish Union & National
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Ins. Co. v. Bowland, 196 U. S. 611, 620; Rogers v. Hen-
nepin County, 240 U. S. 184, 191; New Orleans v. Stem-
pel, 175 U. S. 309; Metropolitan Life Ins. Co. v. New
Orleans, 205 U. S. 395; Bristol v. Washington County,
177 U. S. 133; Kirtland v. Hotchkiss, 100 U. S. 491, and
Savings & Loan Society v. Multnomah County, 169 U. S.
421; Union Refrig. Transit Co. v. Kentucky, 199 U. S.
194, 205; Tappan v. Merchants National Bank, 19 Wall.
490, 499; Corry v. Baltimore, 196 U. S. 466, and Hawley
v. Malden, 232 U. S. 1, 12; Blackstone v. Miller, 188
U. 8. 189 (so far as it relates to the transfer tax on a bank
account in the state of the bank), and Fidelity & Colum-
bia Trust Co. v. Louisville, 245 U. S. 54, 58; Bullen v.
Wisconsin, 240 U. S. 625, 631.

Mg. Justice HoLmEs, dissenting.

This is a proceeding for the determination of a tax al-
leged to be due to the State of Minnesota but objected
to by the appellant as contrary to the Fourteenth Amend-
ment of the Constitution of the United States. The tax
is imposed in respect of the transfer by will of bonds and
certificates of indebtedness of the State of Minnesota and
bonds of two cities of that State. The testator died dom-
iciled in New York and the bonds were there at the time
of his death. The Supreme Court of the State upheld
the tax, In re Estate of Taylor, 176 Minn. 634, and the
executor appeals.

It is not disputed that the transfer was taxable in New
York, but there is no constitutional objection to the same
transaction being taxed by two States, if the laws of both
have to be invoked in order to give it effect. It may be
assumed that the transfer considered by itself alone de-
pends on the law of New York, but if the law of Minne-
sota is necessary to the existence of anything beyond a
piece of paper to be transferred then Minnesota may de-
mand payment for a privilege that could not exist without
its help. It seems to me that the law of Minnesota is a
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present force necessary to the existence of the obligation,
and that therefore, however contrary it may be to en-
lightened policy, the tax is good.

No one would doubt that the law of Minnesota was
necessary to call the obligation into existence. Other
States do not attempt to determine the legal consequences
of acts done outside of their jurisdiction, and therefore
whether certain acts done in Minnesota constitute a con-
tract or not depends on the law of Minnesota alone. I
think the same thing is true of the continuance of the
obligation to the present time. It seems to me that it is
the law of Minnesota alone that keeps the debt alive.
Obviously at the beginning that law could have provided
that the debt should be extinguished by the death of the
creditor or by such other event as that law might point
out. It gave the debt its duration. The continued op-
eration of that law keeps the debt alive. Not to go too
far into the field of speculation but confining the dis-
cussion to cities of the State and the State itself, the con-
tinued existence of the cities and the readiness of the
State to keep its promises depend upon the will of the
State. If there were no Constitution the State might
abolish the debt by its fiat. The only effect of the Con-
stitution is that the law that originally gave the bonds
continuance remains in force unchanged. But it is still
the law of that State and no other. When such obliga-
tions are enforced by suit in another State it is on the
footing of recognition, not of creation. Deutsche Bank
Filiale Nurnberg v. Humphrey, 272 U. 8. 517, 519. An-
other State, if it is civilized, does not undertake to say
to the debtor now that we have caught you we will force
an obligation upon you whether you still are bound by
the law of your own State or not. I believe this to be the
vital point. Unless I am wrong the debt, wherever en-
forced, is enforced only because it is recognized as such
by the law that created it and keeps it still a debt. No
doubt sometimes obligations are enforced elsewhere when
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the statute of limitations has run at home. But such de-
cisions when defencible stand on the ground that the
limitation is only procedural and does not extinguish the
duty. If the statute extinguishes the debt by lapse of
time no foreign jurisdiction that intelligently understood
its function would attempt to make the debtor pay.

I will not repeat what I said the other day in Safe
Deposit & Trust Co. v. Virginia, ante, p. 83, concerning
the attempt to draw conclusions from the supposed situs
of a debt. The right to tax exists in this case because the
party needs the help of Minnesota to acquire a right, and
that State can demand a quid pro quo in return. South-
ern Pacific Co. v. Kentucky, 222 U. S. 63, 68. Union Re-
frigerator Transit Co. v. Kentucky, 199 U. S. 194, 206.

I do not dwell on the practical necessity of resorting
to the State in order to secure payment of state or munici-
pal bonds. Even if the creditor had a complete and ade-
quate remedy elsewhere, I still should think that a cor-
rect decision of the case must rest on whether I am right
or not about the theoretical dependence of the continued
existence of the bonds upon Minnesota law.

Blackstone v. Miller, 188 U. S. 189, supports my con-
clusions and I do not think that it should be overruled.
A good deal has to be read into the Fourteenth Amend-
ment to give it any bearing upon this case. The Amend-
ment does not condemn everything that we may think
undesirable on economie or social grounds.

Mgr. Justice BrRaNDEIS agrees with this opinion.

THE CORN EXCHANGE BANK ». COLER, COM-
MISSIONER OF PUBLIC WELFARE.

APPEAL FROM THE COURT OF APPEALS OF NEW YORK.

No. 36. Argued November 27, 1929.—Decided January 6, 1930.

In view of its ancient origin, the New York procedure (Code, Cr.
Pro., §§ 921-925) whereby the property of an absconding hushand
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may be taken over and applied to the maintenance of his wife or
children through judicial proceedings, can not be held repugnant
to the due process clause of the Fourteenth Amendment, with
respect to the husband or to a bank in which his money was de-
posited, although no notice to the husband, either actual or con-
tructive, is provided by the statute. Ownbey v. Morgan, 256
NS4 HPAO DDA
250 N. Y. 136, affirmed.

AprpeaL from a judgment of the Court of Appeals of
New York which affirmed the Appellate Division of the
Supreme Court in sustaining a proceeding by Coler, as
Commissioner of Public Welfare of the City of New
York, to reduce to his possession a deposit held by the
bank, for the purpose of applying it to the maintenance
of the wife and child of the depositor, who had absconded.
See also, 132 Mise. Rep. 449.

Mr. Spotswood D. Bowers, with whom Messrs. Henry
M. Carpenter and Stewart W. Bowers were on the brief,
for appellant.,

A statute which takes a person’s property and turns
it over to another, no matter under what guise it may be
done, is, in the absence of a provision requiring notice to
the owner of the property, unconstitutional. Security
Trust Co. v. Lexington, 203 U. S. 323; Stuart v. Palmer,
74 N. Y. 183; Windsor v. McVeigh, 93 U. S. 273; Twining
v. New Jersey, 211 U. S. 78; Roller v. Holly, 176 U. S. 398;
Ochoa v. Hernandez, 230 U. S. 139; Wuchter v. Pizzutti,
276 U. S. 13; McDonald v. Mabee, 243 U. S. 90; Kau-
kauna W. P. Co. v. Green Bay Co., 142 U. S. 254.

There is no similarity between the statute in question
and warrants of attachment or sequestration proceedings
in matrimonial actions, where notice following the seizure
is provided for. Matthews v. Matthews, 240 N. Y. 28.

The mere so-called seizure of the debt due the alleged
absconder was not sufficient notice to satisfy the constitu-
tional requirement of due notice. Miller v. Lautenberg,




220 OCTOBER TERM, 1929.
Argument for Appellee. 280 U.S.

239 N. Y. 142; Pennoyer v. Neff, 95 U. S. 714; Faling v.
Multnomah County, 46 Ore. 460; Ackerman v. Ackerman,
55 N. J. L. 422,

The antiquity of the statute is of no importance except
in cases of ambiguity, when it may be considered in de-
termining the proper construction of the statute. Where
the language of the statute is clear and precise and the
meaning evident, the statute will be declared unconstitu-
tional no matter how long it has been in existence. Fair-
bank v. United States, 181 U. S. 283; United States v.
Graham, 110 U. S. 219; United States v. Tanner, 147
U. S. 661.

Mr. J. Joseph Lilly, with whom Messrs. Arthur J. W.
Hilly and Martin H. Murphy were on the brief, for
appellee.

The appellant’s depositor was not deprived of his prop-
erty without due process of law. Windsor v. McVeigh,
93 U. 8. 274; The Mary, 9 Cr. 126; Muller v. Lautenberyg,
239 N. Y. 132; Zimmerman Coal Co. v. Coal Trading
Ass'n, 30 F. (2d) 933; The Ann, 8 Fed. 923.

The statutes did not deny or attempt to deny the de-
positor a hearing (see Zimmerman Coal Co. v. Coal Trad-
ing Ass'n, 30 F. (2d) 933), or refuse him the right to
appear (Windsor v. McVeigh, 93 U. S. 274). They did
not even place a limit of time (See Code of Criminal Pro-
cedure § 924) upon his constitutionally protected right to
appear and defend in person and with counsel, and upon
proper proof or assurance, to receive back the property
which was seized for the purpose of applying it to the
maintenance of the child and wife he had abandoned.

The seized property did little more than stand as bail
(In re Mitchell, 278 Fed. 707; Bryan v. Bernheimer, 181
U. S. 188) for satisfaction of the continuing duty to sup-
port and maintain the wife and child and keep them from
becoming charges upon the public revenues.
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There is nothing in the Constitution to prevent the
States from defending their revenues in situations like
this.

Mg. JusticeE McREYNoLDs delivered the opinion of the
Court.

The Commissioner of Public Welfare complained to the
Domestic Relations Court that, while residing with them
in New York City, Raffaele De Stefano abandoned his
wife and infant child and absconded from the State, leav-
ing them without means and likely, unless relieved, to
become public charges. Upon the wife’s supporting affi-
davit two magistrates of the court issued a warrant au-
thorizing seizure of all the absconding husband’s right,
title and interest in his deposit with appellant Bank and
directing return to the County Court. After service and
demand the Bank refused to pay. Thereupon, the Com-
missioner by complaint in the City Court sought to re-
duce the fund to his possession. The Bank moved for
judgment upon the ground that the statute—basis of the
warrant—failed to provide for notice, either actual or con-
structive, to the absconder, and could not be enforced
without denying the due process of law guaranteed by
both State and Federal constitutions. It prevailed in
the City Court. The Appellate Term reversed that action
and directed judgment for the Commissioner, and this
was approved by the Court of Appeals.

Sections 921, 922, 923, 924, 925, New York Code of
Criminal Procedure, under which the original warrant
issued, provide in substance:—That the Commissioner of
Public Welfare may apply to two magistrates for a war-
rant to seize the property of an absconding husband or
father leaving wife or child likely to become charges on
the public; that upon due proof of the facts, the warrant
may be issued; that the officer receiving it may seize the
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property wherever found within his county; and shall be
vested with all the rights and title thereto which the
person absconding then had; that return of all proceed-
ings under the warrant shall be made to the next term of
the County Court; that thereupon that court, upon in-
quiring into the circumstances of the case, may confirm
or discharge the warrant and seizure; that in the event
of confirmation the court shall from time to time direct
what part of the property shall be sold, and how the pro-
ceeds shall be applied to the maintenance of spouse or
children; and on the other hand that if the party against
whom the warrant has issued shall return and support
the spouse or children so abandoned, or give satisfactory
security for such support, then the warrant shall be dis-
charged, and the property restored.

The Court of Appeals ruled that jurisdiction of the
magistrates to issue the warrant and of the County Court
to enter a confirmatory judgment depend upon existence
of the relation sought to be regulated; that “ the victim
of the seizure may nullify the whole proceeding, including
any adjudication attempted in his absence, if there is
lacking the jurisdictional relation which is the basis of
his duty.” Thus limited, it upheld the enactment as a
proper regulation of family relation and affirmed the
judgment in the Commissioner’s favor for the amount
claimed in his complaint.

The challenged procedure is an ancient one. In 1718
the Parliament of England enacted a statute reciting a
like ill and prescribing like remedy. The New York
Colonial Legislature passed a substantially similar law
in 1773; the State Legislature in 1784, and again in 1788.
This passed into the Revised Laws of 1813; afterwards,
broadened to subject choses in action to seizure, into the
Revised Statutes of 1829. Without material change it has
continued in effect, and has been enforced unquestioned
until the present action.
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In Ownbey v. Morgan, 256 U. S. 94, 112, we upheld
certain rather harsh legislation of the State of Delaware
modeled on the custom of London and dating back to
Colonial days. Its validity, challenged because of alleged
conflict with the due process clause of the Fourteenth
Amendment, was sustained because of the origin and
antiquity of the provisions.

“ However desirable it is that the old forms of procedure
be improved with the progress of time, it cannot rightly
be said that the Fourteenth Amendment furnishes a uni-
versal and self-executing remedy. Its function is nega-
tive, not affirmative, and it carries no mandate for particu-
lar measures of reform. For instance, it does not con-
strain the States to accept particular modern doctrines
of equity, or adopt a combined system of law and equity
procedure, or dispense with all necessity for form and
method in pleading, or give untrammelled liberty to make
amendments. Neither does it, as we think, require a State
to relieve the hardship of an ancient and familiar method
of procedure by dispensing with the exaction of special
security from an appearing defendant in foreign attach-
ment.”

Following the reasoning of that cause we think the
statute here under consideration cannot be said to offend
the Federal Constitution.

That the appellant Bank under some remote possibility
may be called upon to pay a second time is true; but
when voluntarily contracting with the depositor it knew
this and accepted the consequent responsibility. Under
the approved practice there was abundant opportunity
to make defense—to require proof of all essential facts.
At all events, its position is not materially worse than
that of a debtor who must pay one who holds letters
testamentary issued upon proof of death, though in truth
the creditor may be alive with power to repudiate the
appointment. See Scott v. McNeal, 154 U. S. 34.

Judgment affirmed.
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KOTHE, TRUSTEE, v». R. C. TAYLOR TRUST.

CERTIORARI TO THE CIRCUIT COURT OF APPEALS FOR THE
FIRST CIRCUIT.

No. 48. Argued December 4, 1929.—Decided January 6, 1930.

. A stipulation in a contract to pay a fixed sum as liquidated dam-
ages in case the contract be broken, will not be enforced if the
amount fixed is plainly without reasonable relation to any probable
damages from a breach. P. 226.

. In a lease for two years the lessee agreed that the mere filing
of a petition in bankruptcy against him should be deemed a breach
and that thereupon, ipso facto, the lease should terminate and the
lessor become entitled to re-enter and also to recover damages
equal to the full amount of the rent reserved for the remainder
of the term. The lessee became bankrupt, and the lessor claimed
$5,000, equal to 15 months’ rent. Held, that the claim should not
be enforced against the trustee in bankruptcy, as, on the case
submitted, the provision in the lease must be regarded as one for
a penalty apparently designed to insure to the lessor preferential
treatment in the event of the lessee’s bankruptcy. P. 226.

. Agreements tending to defeat the purpose of the Bankruptcy Act
to bring about an equitable distribution of the bankrupt’s estate
among creditors holding just demands based upon adequate con-
sideration must be regarded with disfavor. P. 227.

30 F. (2d) 77, reversed.

CertIORARI, 279 U. S. 830, to review a judgment of the
Circuit Court of Appeals reversing the District Court and
upholding a claim against Kothe, as trustee in bankruptey.

Mr. Frank H. Pardee for petitioner.

Mr. George S. Taft, with whom Mr. T. Hovey Gage was
on the brief, for respondent.

Mg. JustickE McREYNoLDs delivered the opinion of the
Court.

April 20th, 1927, respondent—the R. C. Taylor Trust—
leased to one Turkel certain real estate, reserving rent at
the rate of $4,000 per annum. The meager record before
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us does not affirmatively show the length of the term, but
we accept the statement by counsel for both sides that
it was two years. The lease contained the following
provision—

“The filing of any petition in bankruptey . . . by
or against the Lessee shall be deemed to constitute a
breach of this lease, and thereupon, ipso facto and with-
out entry or other action by the Lessor, this lease shall be-
come and be terminated; and, notwithstanding any other
provisions of this lease the Lessor shall forthwith upon
such termination be entitled to recover damages for such
breach in an amount equal to the amount of the rent re-
served in this lease for the residue of the term hereof.”

Turkel having been adjudged bankrupt the lessor filed
proof of debt for $5,000 demanded as ‘“damages for
breach of lease . . . that being the same as the
amount of rent reserved in the lease from February 15,
1928 to May 15, 1929, the end of the term.”

The referee disallowed the claim “ for the reason that
the proof is based on damages for the amount of rent run-
ning from the date of the filing of the petition to the end
of the term of the lease, no part of such claim being for
any rent which had accrued at the time of the filing of
saild bankruptey petition.” The District Court affirmed
his action; but the court below held the claim valid and
allowable under § 63 (a) 4 of the Bankruptcy Act, 1898,
30 Stat. 563 (U. S. C., Title 11, ¢. 7, § 103).

The Trustee, petitioner here, maintains that the quoted
provision of the lease imposed a penalty and did not ex-
press any lawful purpose to fix the liquidated damages
which might follow failure to perform. On the other
hand, the respondent insists that in view of the length of
the term the agreement must be regarded as one for
liquidated damages and therefore unobjectionable.

Sun Printing & Publishing Ass’n v. Moore, 183 U. S.
642 and United States v. Bethlehem Steel Co., 205 U, S.

81325°—30——15
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105, 119, point out principles applicable to enforcement of
contracts providing for payment of definite sums upon
failure to perform. The courts are “ strongly inclined to
allow parties to make their own contracts, and to carry
out their intentions, even when it would result in the re-
covery of an amount stated as liquidated damages, upon
proof of the violation of the contract, and without proof
of the damages actually sustained. . . . The question
always is, what did the parties intend by the language
used? When such intention is ascertained it is ordinarily
the duty of the court to carry it out.” And see United
States v. United Engineering Co., 234 U. S. 236, 241:
“ Such contracts for liquidated damages when reasonable
in their character are not to be regarded as penalties and
may be enforced between the parties.” But agreements
to pay fixed sums plainly without reasonable relation to
any probable damage which may follow a breach will not
be enforced. This circumstance tends to negative any
notion that the parties really meant to provide a measure
of compensation—* to treat the sum named as estimated
and ascertained damages.”

Here, we find the lessee in a lease for two years agree-
ing that the mere filing of a petition in bankruptey
against him shall be deemed a breach and thereupon, ipso
facto, it shall be terminated and the lessor shall become
entitled to re-enter, also to recover damages equal to the
full amount of the rent reserved for the remainder of the
term. The amount thus stipulated is so disproportionate
to any damage reasonably to be anticipated in the circum-
stances disclosed that we must hold the provision is for
an unenforceable penalty. The parties were consciously
undertaking to contract for payment to be made out of
the assets of a bankrupt estate—not for something which
the lessee personally would be required to discharge. He,
therefore, had little, if any, immediate concern with the
amount of the claim to be presented; most probably, that
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would affect only those entitled to share in the proceeds
of property beyond his control.

The broad purpose of the Bankruptey Act is to bring
about an equitable distribution of the bankrupt’s estate
among creditors holding just demands based upon ade-
quate consideration. Any agreement which tends to de-
feat that beneficent design must be regarded with dis-
favor. Considering the time which the lease here in-
volved had to run, nothing else appearing, it seems plain
enough that the real design of the challenged provision
was to insure to the lessor preferential treatment in the
event of bankruptecy. The record discloses no circum-
stance sufficient to support a contrary view. If the term
were much shorter, or there were facts tending to disclose
a proper purpose, the argument in favor of the lessor
would be more persuasive.

The decree of the court below must be reversed. The

judgment of the District Court will be affirmed and the
cause remanded there for further appropriate proceedings.
Reversed.

REINECKE, COLLECTOR OF INTERNAL REV-
ENUE, v. SPALDING.

CERTIORARI TO THE CIRCUIT COURT OF APPEALS ¥OR THE
SEVENTH CIRCUIT.

No. 59. Argued December 6, 1929—Decided January 6, 1930.

1. One who seeks to recover money exacted as income taxes upon
the ground that a deduction as claimed was illegally disallowed
by the Commissioner of Internal Revenue, has the burden of
showing that he was entitled to such deduction. P. 232.

2. Under § 214 (a) of the Revenue Act of 1918, and likewise (semble)
under § 5 (a) of the Revenue Act of 1916, the deduction for
depletion in computing the net income derived during a tax year
from a mine, by its lessor, under a long lease made prior to March
1, 1913, reserving a fixed royalty per ton of ore extracted by the
lessee, is to be determined on the basis of the fair market value
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on that date of the lessor’s interest in the mine as an entity,
i. e., of his right to receive the royalties stipulated and to regain
possession when the lease should terminate. P. 233.

3. The market value per ton on March 1, 1913, is not equivalent
to the sum which, with simple interest from that date, will equal
the royalty when the ore is actually extracted and the royalty
is payable. P. 233.

30 F. (2d) 369, reversed.

CEertIORARI, 279 U. S. 831, to review a judgment of the
Circuit Court of Appeals which affirmed a recovery in an
action against the Collector for money paid under protest
as income taxes.

Mr. Claude R. Branch, with whom Solicitor General
Hughes, Assistant Attorney General Youngquist, and
Messrs. Sewall Key and J. Louis Monarch, Special As-
sistants to the Attorney General, were on the brief, for
petitioner.

Mr. John M. Zane, with whom Mr. Henry A. Gardner
was on the brief, for respondent.

Mg. Justice McREYNoLDs delivered the opinion of the
Court.

The respondent owns a one-sixth interest in several
leases executed 1901, 1902, 1903, and 1905, which author-
ize the lessee to take iron ore from certain Minnesota lands
for twenty-five, forty-five and fifty years from their re-
spective dates. These leases require payments quarterly
of 25 cents royalty per ton upon all ore extracted; pro-
vide for minimum annual production and termination
under specified circumstances.

During the year 1917 she received out of such royalties
$260,072.30; during 1918, $219,940.43. For 1917 she was
allowed $99,561.20 as depletion; for 1918, $84,979.55. In-
come tax was assessed against her upon the balances and
payment exacted. Thereafter she unsuccessfully claimed
refunds because the sums allowed for depletion were in-
sufficient. The present suit followed.
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The Revenue Act of 1918, ¢. 18, 40 Stat. 1057, 1066,
1067, (approved February 24, 1919) provides—

“Sec. 214. (a) That in computing net income there
shall be allowed as deductions:

* * * ¥* *

“(10) In the case of mines, oil and gas wells, other
natural deposits, and timber, a reasonable allowance for
depletion and for depreciation of improvements, accord-
ing to the peculiar conditions in each case, based upon
cost including cost of development not otherwise de-
ducted: Provided, That in the case of such properties ac-
quired prior to March 1, 1913, the fair market value of
the property (or the taxpayer’s interest therein) on that
date shall be taken in lieu of cost up to that date: Pro-
vided further, That in the case of mines, oil and gas wells,
discovered by the taxpayer, on or after March 1, 1913,
and not acquired as the result of purchase of a proven
tract or lease, where the fair market value of the property
is materially disproportionate to the cost, the depletion
allowance shall be based upon the fair market value of the
property at the date of the discovery, or within thirty
days thereafter; such reasonable allowance in all the above
cases to be made under rules and regulations to be pre-
seribed by the Commissioner with the approval of the
Secretary. In the case of leases the deductions allowed
by this paragraph shall be equitably apportioned between
the lessor and lessee.”

Section 5, Revenue Act of 1916, c. 463, 39 Stat. 756, 759,
is in the margin.® Neither party suggests that this dif-

*“Sec. 5. That in computing net income in the case of a citizen
or resident of the United States—
(a) For the purpose of the tax there shall be allowed as de-
ductions—
* * * * *

“Eighth. (a) In the case of oil and gas wells a reasonable allow-
ance for actual reduction in flow and production to be ascertained not
by the flush flow, but by the settled production or regular flow;
(b) in the case of mines a reasonable allowance for depletion thereof
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fers from the corresponding provision in the act of 1918,
supra, in any way here material.

In her claim presented to the tax officer for refund of
overpayment for 1917 respondent said—

“Tax as assessed is based upon income received from .
royalties from iron ore mines. Depletion amounting to
$99,561.20 was allowed to taxpayer, whereas depletion
amounting to $203,510.86 should be allowed. The latter
amount is the present worth of the ore mined in 1917, as
of March 1, 1913, and is arrived at by discounting the
amount received in 1917 at 5% to March 1, 1913.”

A like statement appears in her claim concerning over-
payment for 1918,

The declaration has two counts. The first, relating to
payments for 1917, alleges—

“That the value or market price of said ore in the
ground untouched and unextracted on March 1, 1913,
and on all dates subsequent thereto, exceeded the sum
of twenty-five cents per ton, so that every ton of ore
paid for under said leases in the year 1917 was disposed
of at a price actually less than the market price of the
ore, and if then sold free of said lease, would have realized
more than twenty-five cents per ton. The actual deple-

not to exceed the market value in the mine of the product thereof,
which has been mined and sold during the year for which the return
and computation are made, such reasonable allowance to be made in
the case of both (a) and (b) under rules and regulations to be pre-
seribed by the Secretary of the Treasury: Provided, That when the
allowances authorized in (a) and (b) shall equal the capital orig-
inally invested, or in case of purchase made prior to March first, nine-
teen hundred and thirteen, the fair market value as of that date, no
further allowance shall be made. No deduction shall be allowed for
any amount paid out for new buildings, permanent improvements, or
betterments, made to increase the value of any property or estate,
and no deduction shall be made for any amount of expense of restor-
ing property or making good the exhaustion thereof for which an
allowance is or has been made.”
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tion of the mines by each ton of ore extracted was more
than twenty-five cents when extracted.

“That under the terms of the law the depletion for
ore extracted or considered to be extracted was fixed at
the market value of the ore in place in the mine at the
time and place of extraction, but if such depletion al-
lowance per ton exceeded the amount fixed as the royalty
per ton in the lease, the depletion allowance to the plain-
tiff could not exceed such royalty, but since the royalty
when paid included an amount of interest on the pay-
ment considered as deferred from Mareh 1, 1913 to the
date of actual payment of royalty and (sic) the allow-
ance of such depletion in successive years could never
exceed the market value of the ore in the mine on
March 1, 1913.

“That each payment for ore extracted consisted of
two parts, one of which was interest on the deferred
payment and the other of which was the actual present
worth of the payment deferred from March 1, 1913.
Said actual present worth is accurately represented for
each ton by that sum which put at interest on March
1, 1913, would produce at the date of payment for ore
the royalty paid per ton; to put it in another way, the
actual present worth of the ore extracted is accurately
ascertained by taking from the royalty per ton paid, the
part of the royalty, when and as paid, which represented
interest on the deferred payment from March 1, 1913,

“That such an allowance of depletion in successive
years and in the year 1917 did not and could not exceed
the market value of such ore on March 1, 1913.

* * * * *

“That if of each payment for each ton of ore ex-
tracted, the amount of such payment which represents
interest on the payment as deferred and actually paid,
be figured, the income of the owner will be accurately
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determined as that part of the twenty-five cents, which
represents interest.

“That for the year 1917 a correct calculation under
the rule above shows that upon the tons of ore extracted
and paid for on January 14, 1917, of the payment of 25¢ per
ton $0.2095 was for selling price or principal and $0.0405
was Interest on the deferred payments and that on the
330,507 tons extracted the plaintiff was entitled to deple-
tion of $69,251.05; that upon the ore paid for on April
10, 1917, $0.2074 was for selling price or principal and
$0.0426 was interest on the deferred payments and that
on the 48958 tons extracted the plaintiff was entitled to
depletion of $10,153.29; that on the ore paid for on July
10, 1917, $0.2053 was for selling price or principal and
*$0.0447 was interest on the deferred payments and that
on the 231,090 tons extracted plaintiff was entitled to
depletion of $47,434.55; that upon the ore paid for on
October 10, 1917, $0.2032 was for selling price or principal
and $0.0468 was interest on the deferred payments and
that on the 432,120 tons extracted the plaintiff was en-
titled to depletion of $87,791.42; that plaintiff is entitled
to depletion amounting for the year 1917 to $214,630.31.”

Count two contains similar allegations concerning the
payment for 1918,

In the trial court, after requests by both sides for
directed verdict, the respondent had judgment and this
was affirmed by the Circuit Court of Appeals.

The latter court said—

“The sole controversy is over the correctness of the
Government’s method of arriving at the value of the iron
ore in the ground on March 1, 1913, a matter not covered
by the revenue acts in question, nor by any regulation of
the Treasury Department.”

This does not accurately state our understanding of
the issue. It was necessary for the taxpayer to show the
illegality of the exactions. “ The burden of establishing
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that fact rested upon it, in order to show that it was
entitled to the deduction which the Commissioner had
disallowed, and that the additional tax was to that extent
illegally assessed.” Botany Mulls v. United States, 278
U. S. 282, 289, 290; United States v. Anderson, 269 U. S.
422 443. The real point is whether respondent estab-
lished her claim for refund by adequate evidence. And
we think she did not.

On March 1, 1913, she was the lessor of mines from
which the lessee had the right to extract ore during many
years, paying therefor when taken out 25 cents per ton.
Her rights were merely to receive the royalties stipulated
and to regain possession when the leases terminated.
Manifestly, the fair market value of this interest in 1913
was much less than 25 cents per ton of the estimated
contents of the mines, but respondent introduced no evi-
dence which tended to show such value. The suggestion
that market value per ton on March 1, 1913, was equiva-
lent to the sum which if then put at simple interest would
have amounted to 25 cents when the ore was actually
taken out and the stipulated royalty became payable can
not be accepted. This method of estimation would de-
crease the 1913 market value with the passing of every
year. Moreover it disregards the fact that respondent’s
interest was in the mines considered as entireties and not
in particular parts of ore beds which the lessee had agreed
to remove during designated future years.

Under the statute it became necessary for respondent
to establish the fair market value of her interest in the
mines on March 1, 1913, or at least that such value was
not below what she claimed it was. Otherwise, she could
not recover. She introduced three witnesses who testified
as to ore values. No one of them gave an estimate of the
value of her interest at that time. Replying to the ques-
tion, “ You do not mean to testify that Mrs. Spalding’s
interest in that ton of ore as of March 1, 1913, or at any
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other time, was worth 25 cents or any other sum,” one of
them said: “ That question is based upon Mrs. Spalding’s
one-sixth ownership of a lease at 25 cents per ton. That
question is an entirely different one from the one asked
me by Mr. Zane. It would require a good deal of calcu-
lation and certain assumptions as to how fast that ore
would be shipped. Then it would require discounting
against those assumptions to present value. That cal-
culation would take time, and I can not answer that
without working it out.” The other two gave no estimate
of such value.

The judgment of the court below must be reversed. The
cause will be remanded to the District Court for further
proceedings in conformity with this opinion.

Reversed.

Mzg. JusticeE BUTLER took no part in the consideration
or decision of this cause.

UNITED RAILWAYS AND ELECTRIC COMPANY
OF BALTIMORE v». WEST, CHAIRMAN, ET AL.

WEST, CHAIRMAN, Er AL. ». UNITED RAILWAYS
AND ELECTRIC COMPANY OF BALTIMORE.

APPEALS FROM THE COURT OF APPEALS OF MARYLAND.
Nos. 55 and 64. Argued October 29, 1929 —Decided January 6, 1930.

1. Where a valuation of the property of a public utility has been made
by a state commission and has been accepted by it and by the
utility and by the state courts in a litigation over the question
whether rates fixed by the commission allow a constitutionally ade-
quate return upon that valuation, objections to it come too late
when made by the commission, for the first time, in this Court
upon the utility’s appeal from a judgment sustaining the rate.
P. 248,

. The property of a public utility, although devoted to the public
service and impressed with a public interest, is still private prop-
erty; and neither the corpus of that property nor the use thereof
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constitutionally can be taken for a compulsory price which falls
below the measure of just compensation. One is confiscation no
less than the other. P. 249.

3. What is a fair return within this principle cannot be settled by
invoking decisions of this Court made years ago based upon con-
ditions radically different from those which prevail today. The
problem is one to be tested primarily by present day conditions. Id.

4. It is common knowledge that annual returns upon capital and
enterprise, like wages of employees, cost of maintenance and related
expenses, have materially increased the country over, so that a rate
of return upon capital invested in street railway lines and other
‘public utilities which might have been proper a few years ago no
longer furnishes a safe criterion either for the present or the future.
Id.

5. Nor can a rule fixing a rate of fair return be laid down which will
apply uniformly to all sorts of utilities. What may be a fair return
for one may be inadequate for another, depending upon circum-
stances, locality and risk. Id.

6. What will constitute a fair return in a given case is not, capable of
exact mathematical demonstration. It is a matter more or less
of approximation about which conclusions may differ. The court
in the discharge of its constitutional duty on the issue of confisca-
tion must determine the amount to the best of its ability in the
exercise of a fair, enlightened and independent judgment as to
both law and facts. P. 251.

7. Just compensation for a utility, requiring for efficient public serv-
ice skillful and prudent management as well as use of the plant,
and whose rates are subject to public regulation, is more than cur-
rent interest on mere investment. Sound business management
requires that after paying all expenses of operation, setting aside the
necessary sums for depreciation, payment of interest and reasonable
dividends, there should still remain something to be passed to the
surplus account; and a rate of return which does not admit of that
being done is not sufficient to assure confidence in the financial
soundness of the utility to maintain its credit and enable it to raise
money necessary for the proper discharge of its public duties.
12, 23l

8. In the present case, a return of less than 7.44%, the rate sought
by the utility, would be confiscatory. P. 252.

9. Regulation of a state commission requiring a street railway com-
pany to abolish a second fare zone applied to a suburban extension
of its lines without which the extension would be unprofitable, is
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not subject to constitutional objection if the extension be an
integral part of the railway system and if fares be so readjusted
as to yield a fair return upon the property as a whole. P. 252.

10. In reaching its judgment sustaining rates fixed by a state com-
mission, the state court ruled with the public utility and against
the commission on the amount to be allowed the utility for annual
depreciation, but against the utility on the adequacy of the rates.
The utility appealed on the ground that the return yielded by the
rates was inadequate and the commission took a cross-appeal and
applied for certiorari on the ground that the allowance for depre-
ciation was erroneous. Held that the ruling on the depreciation
allowance could properly be reviewed in connection with the
utility’s appeal and that the petition for certiorari and the question
of this Court’s jurisdiction over the cross-appeal need not be
considered. P. 253.

11. In determining adequate rates for a public utility, the allowances
for annual depreciation must be based, not upon cost, but upon
present value. P. 253,

157 Md. 70, reversed.

AppeaLs from a judgment of the Court of Appeals of
Maryland sustaining street railway fares fixed by the
State Public Service Commission, in a suit by the Railway
Company to enjoin their enforcement. The case is de-
cided on the appeal of the Company. The cross-appeal
of the commissioners is dismissed and their petition for
certiorari denied. For another decision of the court be-
low, at an earlier stage of the case, see 155 Md. 572.

Messrs. Charles McHenry Howard and Charles Mar-
kell, with whom Mr. Henry H. Waters was on the brief,
for The United Railways & Electric Company of Balti-
more.

I. Limitation by the Commission of the Company’s
rates to a return of less than eight per cent. is confisca-
tory. Bluefield Co. v. Public Service Comm’n, 262 U. S.
679; Galveston Elec. Co. v. Galveston, 258 U. S. 388;
Landon v. Court, 269 Fed. 433; Mobile Gas Co. v. Pat-
terson, 293 Fed. 208; Southwestern Bell Tel. Co. v. Fort
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Smith, 294 Fed. 102; New York Tel. Co. v. Prendergast,
300 Fed. 822; Southwestern Bell Tel. Co. v. Raillway
Comm’n, 5 F. (2d) 77; Brooklyn Gas Co. v. Prendergast,
7 F. (2d) 628; Consolidated Gas Co. v. Prendergast, 6 F.
(2d) 243; Louisiana Water Co. v. Public Service Comm’n,
294 Fed. 954; New York Tel. Co. v. Prendergast, 11 F.
(2d) 162; New York & Q. Gas Co. v. Prendergast, 1 F.
(2d) 351; King’s County Lighting Co. v. Prendergast, 7
F. (2d) 192; Ottinger v. Brooklyn Gas Co., 272 U. S. 579;
New York & R. Gas Co. v. Prendergast, 10 F. (2d) 167;
Springfield Gas & Elec. Co. v. Public Service Comm’n,
10 F. (2d) 252; Houston Elec. Co. v. Houston, 265 Fed.
360; Brooklyn Borough Gas Co. v. Prendergast, 16 F.
(2d) 615; Unated Gas Co. v. Railroad Comm’n, 278 U. S.
300; Interborough R. T. Co. v. Gilchrist, 26 F. (2d) 912,
reversed on other grounds, 279 U. S. 159; Cambridge Elec.
L. Co. v. Atunll, 25 F. (2d) 485; Los Angeles R. Corp’n v.
Railroad Comm’n, 29 F. (2d) 140, affirmed 280 U. S. 145;
Queens B. Gas & Elec. Co. v. Prendergast, 31 F. (2d)
339.

For some years street railway properties have not gen-
erally been earning eight per cent. Consequently street
railways have not been and are not being built to any
extent. The return earned has not generally been equal
to that generally made at the same time and in the same
general part of the country on investments in other busi-
ness undertakings which are attended by corresponding
risks and uncertainties, and such companies have not
been able to compete successfully for capital with other
lines of industry.

In many respects the condition and the credit of
street railway companies are worse than they were before
the war—worse even in 1927 than in 1922. Since July 1,
1920, the average cost to the Company of borrowed money
(other than current bank loans)—more than $18,000,000
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in the aggregate—was 7.23 per cent, the lowest 6.6 per
cent, the last 7.32 per cent. This experience is quite in
line with the general situation of street railways, though
not of other business generally. As Judge Parke says:
“ Tt would seem inevitable that a fair return on the prop-
erty should be more than the cost of money obtained
through the sale of bonds and other securities. McCardle
v. Indianapolis Water Co., 272 U. S. 400, 419, 420. The
clear and convincing testimony in this case is that a basic
rate of 6.26 per centum is not a fair return upon the
property used, nor sufficient to enable the utility to main-
tain its credit or to secure its necessary capital at
a reasonable cost.” 155 Md. 612.

That a utility’s right to a fair return may be lost by
forbearance—or, if you will, delay—in asserting it, is the
opposite of established doctrine. By enjoying inadequate
rates toolong, the public can not acquire a right to continue
such rates still longer. On the contrary, under the decisions
of this Court, the question is, not whether the utility has
delayed too long before attacking a confiscatory rate, but
whether it has waited long enough to make it reasonably
clear that the rate will actually prove to be confiscatory.
Knozville v. Knoxuville Water Co., 212 U. S. 1; Willcox v.
Consolidated Gas Co., 212 U. 8. 19; Pennsylvania R. Co.
v. Public Service Comm’n, 126 Md. 59. It is not for the
public to complain that the Company did not assert its
rights sooner.

II. The Company’s annual depreciation allowance is
properly based on present value, not on cost, of its de-
preciable property.

On this question the Court of Appeals in effect holds
that to base depreciation allowance on cost, instead of
present value, is not only contrary to the Federal Consti-
tution, and therefore contrary to the similar provisions of
the Maryland Constitution, but also unreasonable, i. e.,
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contrary to the state statute (Public Service Comm’n
Law, § 43).

The Company “ is entitled to see that from earnings the
value of the property wnvested is kept unimpaired.”
Knoxville v. Water Co., supra, at p. 13.

“Investment ” refers to  property invested,” not to the
money originally invested in the property. That is to say,
“investment” is used in the sense of “that in which
money is laid out or invested ” (Century Dictionary) and
not (as in the term “ prudent investment ) in the very
recent special sense of cost as distinguished from value.
At the moment when Mr. Justice Brandeis’ dissenting
opinion (Southwestern Bell Tel. Co. v. Public Service
Comm’n, 262 U. S. 276) had brought the term “ prudent
investment "’ into vogue, this Court again used “ invest-
ment " in the old sense, viz., “ a fair and reasonable return
on the capital investment—the value of the property.”
Bluefield Co. v. Public Service Comm’n, 262 U. S. 679.

However annual depreciation allowance is ecomputed—
whether directly as a percentage of property or indirectly
by reference to gross earnings or otherwise—unless it
fairly provides for return of property, i. e., value, the util-
ity’s constitutional rights are invaded. The law knows
but one “ rate base,”—not one for return of property and
another for return on property. Unless rates are sufficient
to yield both returns, property is confiscated.

None of the Justices has ever expressed an opinion that
there could be one rate base, viz., value, for return on
property and another, viz., cost, for depreciation, i. e.,
return of property. On the contrary, Mr. Justice Brandeis
in his dissenting opinions has mentioned modern account-
ing (Southwestern Bell Tel. Co. v. Public Service Comm’n,
262 U. S. 309)—and particularly depreciation accounting
(Pacific Gas Co. v. San Francisco, 265 U. 8. 403)—as ad-
vantages of adopting ¢ prudent investment ” as the “ rate
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base.” His opinions do not suggest that “ prudent in-
vestment,” i. e., cost, not value, already is the “ rate base ”
for depreciation allowance, though not for fair return on
property.

Whenever cost is material, e. g., when depreciation is
computed for income tax purposes (cost being the statu-
tory basis for computing taxable gain), then accounting
rules and methods may furnish means for determining
such cost—and such depreciation on such a cost basis.
United States v. Ludey, 274 U. S. 295. So too, as was re-
marked by Judge Rose in language quoted by Judge Ul-
man, “in the absence of great changes in value” book
cost “would be a fairly accurate measure for present
value.” Chesapeake & P. Tel. Co. v. Whitman, 3 F. (2d)
938. In other words, whenever in fact cost and value are
not materially different in amount, then book -cost
(though not material as such) may conveniently and with
approximate accuracy be used as evidence of wvalue.
Board of Comm’rs v. N. Y. Tel. Co., 271 U. 8. 23. When,
however, cost is not material but value is, and in fact
cost and value are materially different in amount, then
accounting rules and methods concerning cost will not
determine value or depreciation in value. The Constitu-
tion, law, and facts can not be changed by, or subordi-
nated to, methods and convenience of accounting.

There is no judicial authority for such subordination of
law to accounting, and establishment of two rate bases,
value for return on property, cost for return of property,
except. a master’s report in Georgia Ry. & P. Co. v. Rail-
road Comm’n, P. U. R. 1925 A, 546. In this respect the
master’s report is contrary to the clear implication of the
previous language of this Court in the same case. The
very fact that several commissions—by no means all
(Cincinnatt & Suburban Bell Tel. Co., P. U. R. 1924 E,
849)—have held otherwise, and that convenience is a
temptation to subordinate law to accounting, only em-




UNITED RAILWAYS v. WEST. 241

234 Argument for the Commission.

phasizes the lack of judicial support for so convenient a
form of confiscation.

ITI1. The abolition of the second fare to Halethorpe is
unconstitutional and confiscatory.

Though exceptional circumstances, e. g., a long estab-
lished status quo, may justify an unremunerative rate for
part of a street railway system when rates as a whole are
remunerative (Puget Sound Traction Co. v. Reynolds, 244
U. S. 574), gratuitous service can not be required and
unremunerative rates can not arbitrarily be made still
more unremunerative. On the contrary, the general rule
is that a street railway, like other utilities, is entitled to
substantial compensation for each part of its business.
Banton v. Belt Line Ry., 268 U. S. 413; Chicago, M. & St.
P. R. Co. v. Public Utilities Comm’n, 274 U. S. 344.

The fact that a railroad company voluntarily estab-
lished and continues unremunerative commutation rates
to a certain suburban point on its line does not justify a
commission in requiring the establishment of unremuner-
ative commutation rates to more distant points on the
same line. A commission order requiring such extension
of commutation rates deprives the railroad company of
property without due process of law. Public Service
Comm'n v. Atlanta & W. P. R. Co., 164 Ga. 822, P. U. R.
1928 B, 136.

Messrs. Raymond S. Williams and Thomas J. Tingley,
with whom Mr. John H. Lewin was on the brief, for the
Public Service Commission of Maryland.

The burden is on the Company to show that the action
of the Commission, upheld by the Court of Appeals, in its
final result and as a reality is necessarily confiscatory of its
property under the rules of federal law. To succeed it
must present a record here which shows that the rate of
return, when applied to a rate base arrived at in accord-

ance with federal law, would be confisecatory. Under the
81325°—30——16
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rules sanctioned by this Court in confiscation cases, a
value much lower than that found by the Commission
under Maryland law would have resulted. It is our con-
tention, therefore, that though the Commission estab-
lished the value it did in accordance with Maryland law,
it did so without giving consideration to the loss of value
resulting from loss of traffic due to automobile competi-
tion, but did consider and give effect to this factor when
fixing the rate of return. In this Court, therefore, the
Company must show, but has failed to show, that the
result of this action by the Commission necessarily results
in the confiscation of its property. The Company can not
have at one and the same time state law as to value and
federal law as to rate of return. This Court should there-
fore affirm the decree on the Company’s appeal, even
though it may consider a rate of return of 6.26 per cent.
too low, because this record on the one hand discloses that
the actual return permitted the Company would consti-
tute a much higher percentage of a rate base arrived at
by the application of federal rules, and on the other hand
does not negative the presumption that so regarded it
would constitute so high a percentage of a federal rate
base as to meet this Court’s approval.

The Commission was compelled by the ruling of the
Court, of Appeals in this case to fix the depreciation allow-
ance on value instead of on cost. We contend that this
view of the Court of Appeals is erroneous and contrary to
the doctrine of this Court, and that consequently the
Company is now permitted, under the rates of fare fixed
by the Commission, to collect an annual sum for de-
preciation much in excess of that required to make good
the depreciation in fact suffered by it.

In United States v. Ludey, 274 U. S. 295, this Court
considered the question of the basis on which to calcu-
late, under the income tax law, the profit realized upon
a sale of property. It was held that the annual depreci-
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ation must be deducted from the original cost (or the
value, if higher than cost, of that acquired before 1913)
in order to ascertain the cost of the property sold. The
property in question in the case consisted, besides mining
equipment, in part of oil land. No distinction, however,
was made between such property and that used in any
other business. The rule thus announced by this Court
is the rule universally followed and practiced by account-
ants. It is no mere bookkeeping formula, but is a rule of
substance.

The practice of commissions has been to base depre-
ciation on cost. Mussourt U. Tel. Co., P. U. R. 1926 A,
842: Kansas City Gas Co., P. U. R. 1925 A, 653; Jackson
County Light, H. & P. Co., P. U. R. 1926 D, 737; Alumi-
num Goods Mfg. Co. v. Laclede Gas Co., P. U. R. 1927 B,
1; Kinlock-Bloomington Tel. Co., P. U. R. 1927 E, 135;
Freeport v. Freeport Gas Co., P. U. R. 1924 E, 99; Rock-
ford Gas L. & C. Co., P. U. R. 1922 E, 756 ; Rockford Elec.
Co., P. U. R. 1925 D, 1954; Baird v. Burleson, P. U. R.
1920 D, 529; Milwaukee Elec. R. & L. Co. v. Milwaukee,
P. U. R. 1918 E, 1; Wisconsin-Minnesota L. & P. Co.
P. U. R. 1920 D, 428; Butler Tel. Co., P. U. R. 1927 C,
800; Coast Gas Co., P. U. R. 1923 A, 349; Elizabethtown
Water Co., P. U. R. 1927 E, 39; Duluth R. Co., P. U. R.
1927 A, 41; Big Spring Elec. Co., P. U. R. 1927 A, 655.

In the court below, the Company cited the following
cases from this Court as sustaining its position. Knoz-
ville v. Water Co., 212 U. S. 1; Minnesota Rate Cases,
230 U. S. 352; Southwestern Bell Tel. Co. v. Service
Comm’n, 262 U, S. 274; Bluefield Co. v. Service Comm’n,
262 U. S. 679; Brush Elec. Co. v. Galveston, 262 U. S.
443; Georgia R. Co. v. Railroad Comm’n, 262 U. S. 625.

Various expressions in the opinions in these cases were
seized upon and claimed to sustain the Company’s posi-
tion. In no one of them, was there any discussion of the
point. We submit that it can not now be asserted that
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so important a question of law has been foreclosed by
this Court without discussion. On the contrary, we sub-
mit that the Knozwille case is authority for our position.
There this Court speaks of the duty of a public utility
company to make an annual depreciation charge so that it
shall keep “the investment unimpaired.” Furthermore,
the question there at issue was whether in fixing the value
of a plant the Company was entitled to add to the rate
base certain amounts for so-called complete and incom-
plete depreciation which had not in fact been taken by
it in the past. This claim was rejected.

The real rate of return received by the Company is
greater than 6.26 per cent., but even if this is not so, the
Company has not met the burden of showing that such
rate is confiscatory, when the question is considered with
relation to all relevant facts.

There was ample evidence to sustain the finding of the
Commission that a rate of return of 6.26 per cent. is
reasonable,

The most recent cases show a strong tendency to ap-
prove rates of return lower than the rates held reasonable
during the period following the World War. Galveston
Elec. Co. v. Galveston, 258 U. S. 388; Greencastle Water
Works v. Public Service Comm’n, 31 F. (2d) 600; Cam-
bridge Elec. L. Co. v. Atunll, 25 F. (2d) 485; Chesapeake
& P. Tel. Co. v. Virginia, 147 Va. 43; Chesapeake & P.
Tel. Co. v. Whitman, 3 F. (2d) 938.

In the court below the Company relied strongly on a
series of cases dealing (with one exception, a telephone
company) with gas companies, located in or near New
York City, wherein returns of 8 per cent. were allowed.
The period of time embraced in those decisions was from
1924 t0 1926. In none of the cases did this Court rule that
a return of less than 8 per cent. was confiscatory.

This Court has laid down no unvarying rule that any
specific rate of return is necessary to avoid confiscation,
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Dayton-Goose Creek R. Co. v. United States, 263 U. S.
456.

Bluefield Water Co. v. Public Service Comm’n, 262
U. S. 679, holding that 6 per cent. was substantially too
low to constitute just compensation was decided in 1923.
In McCardle v. Indianapolis Water Co., 272 U. 8. 400, a
rate of 7 per cent. found by the Commission on November
28, 1923, was sustained against attack, this Court saying,
page 419, “ the evidence is more than sufficient to sustain
the rate of 7 per cent. found by the Commission and recent
decisions support a higher rate of return.” These de-
cisions, referred to in a footnote to the opinion, range in
date from 1919 to 1925. See also Monroe Gas L. & F. Co.
v. Public Utilities Comm’n, 11 F. (2d) 319; Pacific Tel. &
Tel. Co. v. Whitcomb, 12 F. (2d) 279, affirmed in Denny
v. Pacific Tel. & Tel. Co., 276 U. S. 97; Idaho Power Co.
v. Thompson, 19 F. (2d) 547.

It is a well established rule of law that rates must in
all events be reasonable to the public affected. Chicago,
M. & St. P. R. Co.v. Minnesota, 134 U. S. 418; Coving-
ton & L. T. Road Co. v. Sandford, 164 U. S. 578; Smyth
v. Ames, 169 U. S. 466; San Diego L. & T. Co. v. Nat'l
City, 174 U. S. 739; Simpson v. Shepherd, 230 U. S. 352;
Darnell v. Edwards, 244 U. S. 564 ; Public Service Comm’n
v. Water Co., 136 Atl. 447; Re San Diego Consolidated
Gas & Elec. Co., P. U. R. 1919 D, 924; Danbury v. Dan-
bury Gas Co., P. U. R. 1921 D, 731; Re Richmond L. H.
E. L. Co., P. U. R. 1917 B, 300; Re Idaho Power Co.,
P. U. R. 1927 C, 731; Re Castine Water Co., P. U. R.
1924 B, 529; Re Public Franchise League, 24 Mass. G. &
E. L. C. R. 20; Re Capital City Water Co., P. U. R.
1918 D, 561; Re Manchester & D. St. Ry. Co., P. U. R.
1916 F, 526; Re Bennington. Water Co., P. U. R. 1922 B,
385; Spurr, Guiding Principles of Public Service Regula-
tion, vol. 3, p. 530.
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This is true even though the rates fail to yield a fair
return on the fair value of the property, the right to the
return being subject to the limitation that the rates must
be reasonable. Re Lewiston Gas L. Co., P. U. R. 1921 A,
561; Kansas City v. Kansas City L. & P. Co., P. U. R.
1918 C, 659.

The principle that rates must in no event exceed the
value of the service, regardless of return or confiscation,
is as old and as firmly established as the rule that a utility.
is entitled, when that principle is inapplicable, to a fair
return on the fair value of its property. Chicago, M. &
St. P. R. Co. v. Minnesota, 134 U. S. 418; Covington & L.
T. R. Co. v. Sandford, 164 U. S. 578. San Diego L. & T.
Co. v. Nat’l City, 174 U. S. 739; Stmpson v. Shepard, 230
U. S. 352. See also the opinion of Mr. Justice Brandeis in
Southwestern Tel. Co. v. Service Comm’n, 262 U. S. 276.
No limitation of the rule to moribund or developing
business was contained in any of these cases.

The present value of a street car ride is not in excess of
a token charge of eight and three-quarter cents. Re
Fonda, J., etc. R. Co., P. U. R. 1927 B, 762; Re Western
N.Y. & Penna. T. Co., P. U. R. 1920 A, 951; Donham v.
Service Comm’n, 232 Mass. 309; Re Middlesex & B. S. R.
Co., P. U. R. 1919 F, 40; Wood v. Elmira Light, W. & R.
Co., P. U. R. 1927 B, 400.

The action of the Commission in abolishing the second
fare on the Company’s Halethorpe line was based on sub-
stantial evidence and was lawful. In a case where, as
here, the question is as to the reasonableness of an entire
schedule of rates, particular rates on particular lines are
immaterial if the schedule as a whole is reasonable. Port-
land Ry., L. & P. Co. v. Railroad Comm’n, 229 U. S. 397;
Puget Sound Traction Co. v. Reynolds, 244 U, S. 574;
Spurr, Guiding Principles of Public Service Regulation,
vol. 3, p. 207, et seq.
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Mke. Justice SUTHERLAND delivered the opinion of the
Court.

The first of these titles (No. 55) is an appeal, and the
second (No. 64) a cross-appeal, from a decree of the
Court of Appeals of Maryland. The case arose from an
order of the state Public Service Commission limiting the
rate of passenger fares to be charged by the United Rail-
ways and Electric Company for carrying passengers over
its lines in the City of Baltimore. The company, by its
appeal, attacks the commission’s order as confiscatory.
The cross-appeal seeks to raise the question whether the
amount for annual depreciation allowed the company
should be calculated upon the present value of the com-
pany’s property or upon its cost.

Upon application of the company to the commission,
made in 1927, for an increase in fares, the commission
passed an order making an increase, but not to the extent
sought. Thereupon, suit was brought in a state circuit
court on the grounds that the rate fixed by the commis-
sion was confiscatory and that the annual allowance for
depreciation was calculated upon a wrong basis, namely,
upon cost, instead of present value of depreciable prop-
erty. The circuit court, in an able opinion, sustained
the company upon both grounds, and enjoined the en-
forcement of the commission’s order. On appeal, the
court of appeals upheld the view of the circuit court in
respect of depreciation, but held the rate of return not
confiscatory. 155 Md. 572. Thereupon, the commission
increased the depreciation allowance in accordance with
the decree of the court and adjusted the rate of fare to
the extent necessary to absorb the increased allowance.
A second suit and an appeal to the court of appeals fol-
lowed, and that court entered a decree, 157 Md. 70,
sustaining the action of the commission; and it is that
decree which is here for review,
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The facts, so far as we find it necessary to review them,
are not in dispute. The company since 1899 has owned
and operated all the street railway lines in the City of
Baltimore. Its present capital structure consists of
$24,000,000 of common stock, $38,000,000 of ordinary
bonded indebtedness, and $14,000,000 of perpetual in-
come bonds redeemable at the option of the company
after 1949. Due to the increased use of automobiles, the
total number of passengers carried has for some time
steadily decreased, while the number carried during the
“rush hours” has increased. This has resulted in an
increase of expenses in proportion to the whole number
of passengers carried, since equipment, etc., must be
maintained and men employed sufficient to care for the
increased business of the “rush hours,” notwithstanding
their reduced productiveness during the hours of de-
creased business. Since the war operating expenses have
almost if not quite doubled.

The present value of the property used was fixed by
the commission at $75,000,000, and this amount was ac-
cepted without question by both parties in the state cir-
cuit court and in the court of appeals. Included in this
valuation is $5,000,000 for easements in the streets of
Baltimore. The court of appeals had held in another and
earlier case, Miles v. Pub. Serv. Comm., 151 Md. 337,
that the easements constituted an interest in real estate
and that in making up the rate base their value should
be included. The commission in the present case, ac-
cordingly, included the amount in the valuation and made
no attack upon the item in the courts below, where it
passed as a matter not it dispute. The item is now
challenged by counsel for the commission in this Court,
and other objections to the valuation are suggested, like-
wise for the first time. We do not find it necessary to
consider this challenge or these objections, for, if they
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ever possessed substance, they come too late. In the
further consideration of the case, therefore, we accept,
for all purposes, the valuation of $75,000,000 as it was
accepted and acted upon by parties, commission and
courts below.

The commission fixed a rate of fare permitting the com-
pany to earn a return of 6.26 per cent. on this valuation;
and, so far as No. 55 is concerned, the case resolves itself
into the simple question whether that return is so inade-
quate as to result in a deprivation of property in violation
of the due process of law clause of the Fourteenth Amend-
ment. In answering that question, the fundamental
principle to be observed is that the property of a public
utility, although devoted to the public service and im-
pressed with a public interest, is still private property;
and neither the corpus of that property nor the use thereof
constitutionally can be taken for a compulsory price
which falls below the measure of just compensation. One
is confiscation no less than the other.

What is a fair return within this prineiple cannot be
settled by invoking decisions of this Court made years
ago based upon conditions radically different from those
which prevail today. The problem is one to be tested
primarily by present day conditions. Annual returns upon
capital and enterprise, like wages of employees, cost of
maintenance and related expenses, have materially in-
creased the country over. This is common knowledge.
A rate of return upon capital invested in street railway
lines and other public utilities which might have been
proper a few years ago no longer furnishes a safe criterion
either for the present or the future. Lincoln Gas Co. v.
Lincoln, 250 U. 8. 256, 268. Nor can a rule be laid down
which will apply uniformly to all sorts of utilities. What
may be a fair return for one may be inadequate for an-
other, depending upon circumstances, locality and risk,
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Willcox v. Consolidated Gas Co., 212 U. S. 19, 48-50. The
general rule recently has been stated in Bluefield Co. v.
Pub. Serv. Comm., 262 U. S. 679, 692-695:

“What annual rate will constitute just compensation
depends upon many circumstances and must be deter-
mined by the exercise of a fair and enlightened judgment,
having regard to all relevant facts. A public utility is
entitled to such rates as will permit it to earn a return
on the value of the property which it employs for the
convenience of the public equal to that generally being
made at the same time and in the same general part of
the country on investments in other business undertak-
ings which are attended by corresponding risks and un-
certainties; but it has no constitutional right to profits
such as are realized or anticipated in highly profitable
enterprises or speculative ventures. The return should be
reasonably sufficient to assure confidence in the financial
soundness of the utility and should be adequate, under
efficient and economical management, to maintain and
support its credit and enable it to raise the money neces-
sary for the proper discharge of its public duties. A rate
of return may be reasonable at one time and become too
high or too low by changes affecting opportunities for
investment, the money market and business conditions
generally.

* * * * *

“Investors take into account the result of past oper-
ations, especially in recent years, when determining the
terms upon which they will invest in such an undertak-
ing. Low, uncertain or irregular income makes for low
prices for the securities of the utility and higher rates of
interest to be demanded by investors. The fact that the
company may not insist as a matter of constitutional
right that past losses be made up by rates to be applied
in the present and future tends to weaken credit, and the
fact that the utility is protected against being compelled
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to serve for confiscatory rates tends to support it. In
this case the record shows that the rate of return has been
low through a long period up to the time of the inquiry
by the commission here involved.”

What will constitute a fair return in a given case is not
capable of exact mathematical demonstration. It is a
matter more or less of approximation about which con-
clusions may differ. The court in the discharge of its
constitutional duty on the issue of confiscation must deter-
mine the amount to the best of its ability in the exercise
of a fair, enlightened and ““ independent judgment as to
both law and facts.” Ohio Valley Co. v. Ben Avon
Borough, 253 U. S. 287, 289; Bluefield Co. v. Pub. Serv.
Comm., supra, pp. 689, 692; Lehigh Valley R. R. v.
Commissioners, 278 U. S. 24, 36.

There is much evidence in the record to the effect that
in order to induce the investment of capital in the enter-
prise or to enable the company to compete successfully
in the market for money to finance its operations, a net
return upon the valuation fixed by the commission should
be not far from 8 per cent. Since 1920 the company has
borrowed from time to time some $18,000,000, upon which
it has been obliged to pay an average rate of interest rang-
ing well over 7 per cent., and this has been the experience
of street railway lines quite generally. Upon the valu-
ation fixed, with an allowance for depreciation calculated
with reference to that valuation, and upon the then pre-
seribed rates, the company for the years 1920 to 1926,
both inclusive, obtained a return of little more than 5 per
cent. per annum. It is manifest that just compensation
for a utility, requiring for efficient public service skillful
and prudent management as well as use of the plant, and
whose rates are subject to public regulation, is more
than current interest on mere investment. Sound busi-
ness management requires that after paying all expenses
of operation, setting aside the necessary sums for depre-
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ciation, payment of interest and reasonable dividends,
there should still remain something to be passed to the
surplus account; and a rate of return which does not
admit of that being done is not sufficient to assure confi-
dence in the financial soundness of the utility to main-
tain its credit and enable it to raise money necessary for
the proper discharge of its public duties. In this view of
the matter, a return of 6.26 per cent. is clearly inadequate.
In the light of recent decisions of this Court and other
Federal decisions, it is not certain that rates securing a
return of 7Y% per cent. or even 8 per cent. on the value
of the property would not be necessary to avoid con-
fiscation.! But this we need not decide, since the com-
pany itself sought from the commission a rate which it
appears would produce a return of about 7.44 per cent., at
the same time insisting that such return fell short of being
adequate. Upon the present record, we are of opinion that
to enforce rates producing less than this would be confisca-
tory and in violation of the due process clause of the
Fourteenth Amendment.

Complaint also is made of the action of the commission
in abolishing the second fare zone established by the

* See, for example, Galveston Elec. Co. v. Galveston, 258 U. S. 388,
400; Brush Elec. Co. v. Galveston, 262 U. S. 443; Fort Smith v.
Southwestern Bell Tel. Co., 270 U. 8. 627, affirming per curiam South-
western Bell Tel. Co. v. Fort Smith, 294 Fed. 102, 108; Patterson
v. Mobile Gas Co., 271 U. 8. 131, affirming in part Mobile Gas Co.
v. Patterson, 293 Fed. 208, 221; McCardle v. Indianapolis Water
Co., 272 U. 8. 400, 419 and note; Ottinger v. Brooklyn Union Gas
Co., 272 U, S. 579, modifying and affirming Kings County Lighting
Co. v. Prendergast, 7 F. (2d) 192, and Brooklyn Union Gas Co. v.
Prendergast, 7 F. (2d) 628; Railroad & Warehouse Commission v.
Duluth Street R, Co., 273 U. 8. 625, affirming Duluth Street R. Co.
v. Ruailroad & Warehouse Commission, 4 F. (2d) 543; Minneapolis
v. Rand, 285 Fed. 818, 830; New York Telephone Co. v. Prendergast,
300 Fed. 822, 826; id., 11 F. (2d) 162, 163; New York & Richmond
Gas Co, v. Prendergast, 10 F, (2d) 167, 209,
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company on what is called the Halethorpe line and sub-
stituting a single fare for the two fares theretofore ex-
acted. Halethorpe is an unincorporated community ly-
ing outside the limits of Baltimore city. With a single
fare, the extension of the line to Halethorpe is not profit-
able, but, nevertheless, it is an integral part of the rail-
way system, and it will be enough if the commission shall
so readjust the fares as to yield a fair return upon the
property, including the Halethorpe line, as a whole. If,
in doing so, the commission shall choose, not to restore
the second fare, but to retain in force the single fare, we
perceive no constitutional objection.

The commission sought a review of the question in
respect of the annual depreciation allowance, both by a
cross-appeal and, later, by petition for certiorari. The
question of jurisdiction on the cross-appeal as well as
the consideration of the petition for certiorari was post-
poned to the hearing on the merits. We do not now find
it necessary to decide either matter. As the amount of
depreciation to be allowed was contested throughout, is
a necessary element to be determined in fixing the rate
of fare and is closely related in substance to the case
brought here by the company’s appeal, it well may be
considered in connection therewith. In these ecircum-
stances neither cross-appeal nor certiorari is necessary
to present the question.

The allowance for annual depreciation made by the
commission was based upon cost. The court of appeals
held that this was erroneous and that it should have been
based upon present value. The court’s view of the mat-
ter was plainly right. One of the items of expense to be
ascertained and deducted is the amount necessary to
restore property worn out or impaired, so as continuously
to maintain it as nearly as practicable at the same level
of efficiency for the public service. The amount set aside
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periodically for this purpose is the so-called depreciation
allowance. Manifestly, this allowance cannot be limited
by the original cost, because, if values have advanced,
the allowance is not sufficient to maintain the level of
efficiency. The utility “is entitled to see that from earn-
ings the value of the property invested is kept unim-
paired, so that at the end of any given term of years the
original investment remains as it was at the beginning.”
Knozxville v. Knoxwlle Water Co., 212 U, S. 1, 13-14.
This naturally calls for expenditures equal to the cost
of the worn out equipment at the time of replacement;
and this, for all practical purposes, means present value.
It is the settled rule of this Court that the rate base is
present value, and it would be wholly illogical to adopt
a different rule for depreciation. As the Supreme Court
of Michigan, in Utilities Commission v. Telephone Co.,
228 Mich. 658, 666, has aptly said: “ If the rate base is
present fair value, then the depreciation base as to de-
preciable property is the same thing. There is no prin-
ciple to sustain a holding that a utility may earn on the
present fair value of its property devoted to public serv-
ice, but that it must accept and the public must pay de-
preciation on book cost or investment cost regardless of
present fair value. We repeat, the purpose of permit-
ting a depreciation charge is to compensate the utility
for property consumed in service, and the duty of the
commission, guided by experience in rate making, is to
spread this charge fairly over the years of the life of the
property.” And see Southwestern Bell Tel. Co. v. Pub.
Serv. Comm., 262 U. S. 276, 288; Georgia Railway & P.
Co. v. Railroad Commassion, 262 U. S. 625, 633.

We conclude that an injunction should have been
granted against the commission’s order.

No. 55. Decree reversed and cause remanded
for further proceedings not inconsistent with this
opinion.

Z\(; 0. 64. Cross-appeal dismissed. Certiorart de-
nied,
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Acting under the direction of the Court of Appeals,
Public Service Commission v. Umited Railways & Electric
Co., 1565 Md. 572, the Commission entered, on November
28, 1928, an order permitting the Railways to increase its
rate of fare to 10 cents cash, four tokens for 35 cents.
That order was sustained in United Railways & Electric
Co. v. West, 157 Md. 70, and the Railways has appealed
to this Court. The claim is that the order confiscates its
property because the fare fixed will yield, according to
the estimates, no more than 6.26 per cent. upon the
assumed value. There are several reasons why I think the
order should be held valid.

A net return of 6.26 per cent. upon the present value
of the property of a street railway enjoying a monopoly
in one of the oldest, largest and richest cities on the At-

lantic Seaboard would seem to be compensatory. More-
over, the estimated return is in fact much larger, if the

L The rate of fare on the Railways’ lines had been 5 cents until
1918. Then it applied for authority to increase its fares “ purely as
a war emergency and during the period of war conditions”. Six
increases have since been granted: to 6 cents on January 7, 1919, Re
United Rys. & Elec. Co., P. U. R. 1919C, 7; to 7 cents cash, four
tokens for 26 cents, on September 30, 1919, Re United Rys. & Elec.
Co., P. U. R. 1920A, 1; to a flat 7 cents on December 31, 1919, Re
United Rys. & Elec. Co., P. U. R. 19204, 995; to 8 cents, two tokens
for 15 cents, on May 26, 1924, Re United Rys. & Elec. Co., P. U. R.
1924D, 713. This was the rate of fare when, on August 1, 1927, the
Railways filed with the Commission the present application for a flat
10 cent fare. In its original decision thereon the Commission au-
thorized a fare of 9 cents cash, three tokens for 25 cents, Re United
Rys. & Elec. Co., P. U. R. 1928C, 604, To provide the additional
revenue required by the decision of the Court of Appeals concerning
depreciation, the Commission then raised the fare to 10 cents cash,
four tokens for 35 cents, Re United Rys. & Elec. Co., P. U. R. 19294,
180. The Railways is still seeking to secure a flat 10 cent fare.
The Railways had by order of the Commission been protected from
Jitney competition. See P. U. R. 1928C, 604, 632.
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rules which I deem applicable are followed. It is 6.70
per cent. if, in valuing the rate base, the prevailing rule
which eliminates franchises from a rate base is applied.
And it is 7.78 per cent. if also, in lieu of the deduction for
depreciation ordered by the Court of Appeals, the amount
is fixed, either by the method of an annual depreciation
charge computed according to the rules commonly ap-
plied in business, or by some alternative method, at the
sum which the long experience of this railway proves to
have been adequate for it.

First. 'The value of the plant adopted by the Commis-
sion as the rate base was fixed by it at $75,000,000 in a
separate valuation case, decided on March 9, 1926, modi-
fied, pursuant to directions of the Court of Appeals,? on
February 1, 1928, and not before us for review, Re United
Raillways & Electric Co., P. U. R. 1926C, 441, P. U. R.
1928B, 737. Included in this total is $5,000,000 repre-
senting the value placed upon the Railways’ so-called
“easements.” If they are excluded, the estimated yield
found by the Commission would be increased by .44 per
cent. That is, the net earnings, estimated at $4,691,606
would yield, on a $70,000,000 rate base, 6.70 per cent.
The People’s Counsel contended that since these “ ease-
ments ”’ are merely the privileges gratuitously granted to
the Railways by various county and municipal franchises
to lay tracks and operate street cars on the public high-
ways,® they should be excluded from the rate base when
considering whether the order is confiscatory in violation
of the Federal Constitution. This alleged error of federal
law in the valuation may be considered on this appeal.
For, the rate allowed by the Commission is attacked on
the assumption that the return on the property is only

2 Miles v. Public Service Comm’n, 151 Md. 337.

3 A small part of these “ easements ” are privileges granted by fran-
chises to operate street cars on portions of the streets which the public
uses only at intersections with other streets.
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6.26 per cent.* Compare United States v. American Ry.
Ezxpress Co., 265 U. S. 425, 435; Union Tool Co. v. Wilson,
250RUE STl 078111

Where a rate order is alleged to be void under the Fed-
eral Constitution because -confiscatory, the question
whether a specific class of property should be included in
the rate base is to be determined not by the state law,
but by the federal law. Whether the return is sufficient
under the state law is a question which does not concern
us. We are concerned solely with the adequacy or inade-
quacy of the return under the guarantees of the federal
law. In determining whether a preseribed rate is con-
fiscatory under the Federal Constitution, franchises are
not to be included in valuing the plant, except for such
amounts as were actually paid to the State, or a political
subdivision thereof, as consideration for the grant. Cedar
Rapids Gas Light Co. v. Cedar Rapids, 223 U. S. 655, 669 ;
Des Moines Gas Co. v. Des Moines, 238 U. S. 153, 169;
Galveston Electric Co. v. Galveston, 258 U. S. 388, 396;
Georgia Raillway & P. Co. v. Railroad Commission, 262
U. 8. 625, 632.° Franchises to lay pipes or tracks in the
public streets, like franchises to conduct the business as a
corporation, are not donations to a utility of property by
the use of which profit may be made. They are priv-
ileges granted to utilities to enable them to employ their

¢ The Commission’s opinions and orders in the valuation proceeding
are referred to in the several pleadings and are printed as part of
the record in this case.
® Also Westinghouse Electric & Mfg. Co. v. Denver Tramway Co.,
3 F. (2d) 285, 302, affirmed sub nom. City and County of Denver v.
Denver Tramway Co., 23 F. (2d) 287; Public Utilities Commission v.
Capital Traction Co., 17 F. (2d) 673, 675-6; Re Capital City Tele-
graph Co., P. U. R. 1928D, 763, 766, 776 (Mo.); Re Tracy Gas Co.,
P. U. R. 1927C, 177, 181 (Cal.), Re Southern Pacific Co., P. U. R.
1926A, 298, 303; Re Potomac Electric Power Co., P. U. R. 1917D,
563, 680. No case has been found which accepts the rule laid down
by the Court of Appeals.
S — 30—
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property in the public service and make profit out of such
use of that property. As stated in the New Hampshire
statute, “ all such franchises, rights and privileges being
granted in the public interest only ” are “not justly sub-
ject to capitalization against the public.” ®

Had the “ easements "’ been called franchises it is prob-
able that no value would have been ascribed to them for
rate-making purposes. For the Maryland public utilities
law, in common with the statutes of many States,” forbids
the capitalization of franchises. But calling these privi-
leges “ easements” does not differentiate them for rate
purposes from ordinary corporate franchises, when apply-
ing the Federal Constitution. In none of the cases ex-
cluding franchises from plant value was any distinction
made, in this respect, between ordinary corporate fran-
chises and franchises to use the public streets, although
many of the cases involved privileges of the latter type.

8 New Hampshire—P. L. 1926, Vol. 2, ch. 24, § 10, p. 943.

"Arizona—Rev. Stat. 1913, § 2328(b), p. 811; California—Public
Utilities Law, § 52b, Deering Codes & Gen. L. Supp. 1925-1927, Act
6386, § 52(b), p. 1811; Idaho—Comp. Stat. 1919, Vol. 1, § 4290, p.
1221; Illinois—Cahill’s Rev. Stat. 1929, Ch. 11a, § 36, p. 2047; In-
diano—Burns’ Ann. Stat. 1926, Vol. 3, § 12763, p. 12568; Maryland—
Bagby’s Ann. Code, 1924, Vol. 1, Art. 23, § 381, p. 832; Missouri—
Rev. Stat. 1919, Vol. 3, §§ 10466, 10484, 10508, pp. 3245, 3262, 3279;
Nebraska—Comp. Stat. 1922, § 676, p. 321, amended by L. 1925, ch.
141; New Hampshire—P. 1.. 1926, Vol. 2, ch. 241, § 10, p. 943; New
Jersey—1911-1924, Cum. Supp. to Comp. Stat. Vol. 2, *167-24, p.
2886; New York—Cahill’s Cons. L. 1923, ch. 49, §§ 69, 101, pp. 1746,
1759; 1929 Supp. ch. 49, §§55, 82, pp. 282, 283; Pennsylvania—
Stat. 1920 (West Pub. Co.) § 18095, p. 1745. Some of the statutes,
in addition to prohibiting the capitalization of franchises, specifically
direct that no franchise shall be valued for rate-making purpeses:
Towa—Code 1927, § 8315, p. 1076; Minnesota—Gen. Stat. 1923, Chap.
28, §4823, p. 683; §5304, p. 733; North Dakota—Supp. to Comp.
Laws, 1913-1925, ch. 13B, §4609¢37, p. 969; §4609c40, p. 971;
Ohio—Throckmorton’s Ann. Code, 1929, §§ 614-23, 61446, 614-59,
pp. 156, 160, 164; Wisconsin—Stat, 1925, Vol, 1, 184,15, p, 1446,
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The Court of Appeals and the Commission were in-
fluenced by the fact that the so-called  easements ” were
taxed. This fact does not justify including them in the
rate base. Corporate franchises are frequently taxed; ®
and although taxed, are not valued for rate purposes.
Compare Georgia Raillway & P. Co. v. Railroad Commis-
sion, 278 Fed. 242, 244-5. The “ easements ” differ from
ordinary franchises only in the technicality that, under
the law of Maryland, the right to use the streets is, for
taxation purposes, real property, whereas ordinary fran-
chises are personal property.

Second. The amount which the Commission fixed, in
its original report, as the appropriate depreciation charge
was $883,5644. That sum is 5 per cent. of the estimated
gross revenues. Referring to the method of arriving at
the amount of the charge the Commission there said:
“The Commission believes that it might be more logical
to base the annual allowance for depreciation upon the
cost of depreciable property, rather than upon gross reve-
nues. The relation between gross revenues and deprecia-
tion is remote and indirect while there is a direct relation
between the cost of a piece of property and the amount
that ought to be set aside for its consumption by use.
However, the allowance which this Commission has made
for depreciation, 5 per cent. of the gross revenues, has
provided fairly well for current depreciation and retire-
ments . . . Moreover, there is a broad twilight zone
between depreciation and maintenance, and it may well
be (and without any impropriety) that the maintenance
account has been used to a certain extent to provide for
depreciation. . . Any increase in the gross revenues
resulting from an increase in fares would increase the
amounts that would be set aside for depreciation and

8 Society For Savings v. Coite, 6 Wall. 594; Cream of Wheat Co. v.
Grand Forks, 253 U. S. 325, 328; Roberts & Schaefer Co. v. Emmer-
son, 271 U. 8. 50, 55.
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maintenance.” ° Without deciding that this allowance
was inadequate, the Court of Appeals held that, as a
matter of law, the depreciation charge should be based
upon the then value of the depreciable property as dis-
tinguished from its cost; and directed the Commission to
revise its estimates accordingly. Pursuant to that direc-
tion, the Commission added, in its supplemental report,
$755,116 to the depreciation charge. The addition was,
I think, ordered by the Court of Appeals under a misap-
prehension of the nature and function of the depreciation
charge. And, in considering the adequacy of the return
under the Federal Constitution, the estimate of the net
earnings should accordingly be increased by $755,116,
which, on the rate base of $70,000,000, would add 1.08
per cent. to the estimated return.

That the Court of Appeals erred in its decision becomes
clear when the nature and purpose of the depreciation
charge are analyzed and the methods of determining its
proper amount are considered. The annual account of a
street railway, or other business, is designed to show the
profit or loss, and to acquaint those interested with the
condition of the business. To be true, the account must
reflect all the operating expenses incurred within the ac-
counting period. One of these is the wearing out of
plant. Minor parts, which have short lives and are con-
sumed wholly within the year, are replaced as a part of
current repairs.® Larger plant units, unlike supplies, do

9 P. U. R. 1928C, 604, 637, 640, 641.

10 Compare Classification of Operating Revenues and Operating
Expenses of Steam Roads prescribed by Interstate Commerce Com-
mission, issue of 1914, Special Instructions No. 2, p. 31. As to prac-
tice of the telephone companies (Bell system), see testimony on re-
hearing of Telephone and Railroad Depreciation Charges, 118 I. C. C.
295, Docket Nos. 14700 and 15100, L. G. Woodford, March 19, 1928
(Printed by American Tel, & Tel, Co.), pp. 52-3.
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not wear out within a single accounting period. They
have varying service lives, some remaining useful for many
years. Experience teaches that at the end of some period
of time most of these units, too, will wear out physically
or cease to be useful in the service. If the initial outlay
for such units is entirely disregarded, the annual account
will not reflect the true results of operation and the initial
investment may be lost. If, on the other hand, this
original expense is treated as part of the operating ex-
penses of the year in which the plant unit was purchased,
or was retired or replaced, the account again will not re-
flect the true results of operation. For operations in one
year will then be burdened with an expense which is prop-
erly chargeable against a much longer period of use.
Therefore, in ascertaining the profits of a year, it is gen-
erally deemed necessary to apportion to the operations of
that year a part of the total expense incident to the wear-
ing out of plant. This apportionment is commonly made
by means of a depreciation charge.*

It is urged by the Railways that if the base used in de-
termining what is a fair return on the use of its property
is the present value, then logically the base to be used in
determining the depreciation charge—a charge for the
consumption of plant in service—must also be the pres-

11 The depreciation charge or allowance is the annual or monthly
amount thus apportioned as the year’s equitable share of the expense
of ultimate retirement of plant. The yearly charge is by many con-
cerns allocated in monthly instalments. A depreciation reserve is a
bookkeeping classification to which the depreciation charges are peri-
odically credited. A depreciation fund is a fund separately maintained
in which amounts charged for depreciation are periodically deposited.
A depreciation reserve dces not necessarily connote the existence of a
separate fund. E. A. Saliers, Depreciation, Principles and Applica-
tions (1923) 80; W. A. Paton and R. A. Stevenson, Principles of
Accounting (1918) 491-505,
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ent value of the property consumed.”* Much that I said
about valuation in Southwestern Bell Tel. Co. v. Pub.
Serv. Comm., 262 U. S. 276, 289 and St. Louts & O’Fallon
R. Co. v. United States, 279 U. S. 461, 488 applies to the
depreciation charge. But acceptance of the doctrine of
Smyth v. Ames does not require that the depreciation
charge be based on present value of plant. For, an an-
nual depreciation charge is not a measure of the actual
consumption of plant during the year. No such measure
has yet been invented. There is no regularity in the de-
velopment of depreciation. It does not proceed in ac-
cordance with any mathematical law. There is nothing
in business experience, or in the training of experts, which
enables man to say to what extent service life will be im-
paired by the operations of a single year, or of a series of
years less than the service life.*®

12]f the depreciation charge measured the actual consumption of
plant, the logic of this conclusion might seem forceful. It should be
pointed out, therefore, that, apart from the fact developed in the text,
that the charge does not measure the actual consumption of plant, the
contention is specious. A business man investing in a long-lived plant
does not, expect to have its value returned to him in instalments cor-
responding to the loss of service life. The most that a continuing
business like a street railway may expect is that, at the end of the
service life, it shall be reimbursed with the then value of the original
investment, or with funds sufficient to replace the plant. As will be
shown presently, there is no basis for assuming that either the value
of the original investment or the replacement cost will, at the end of
the service life, equal or approximate the present value. See note 49,
nfra.

13 “ Depreciation of physical units used in connection with public
utilities, or, indeed, with any other industries, does not proceed in ac-
cordance with any mathematical law. . . . There is no regularity
in the development of the increasing need for repairs; there is no
regularity in the progress of depreciation; but, in order to devise a
reasonable plan for laying aside allowances from year to year to make
good the depreciation as it accrues, and to provide for the accumula-
tion of a sum equivalent to the cost less salvage of a unit by the time
it is retired, some theory of depreciation progress must be assumed
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Where a plant intended, like a street railway, for con-
tinuing operation is maintained at a constant level of effi-
ciency, it is rarely possible to determine definitely whether
or not its service life has in fact lessened within a particu-
lar year. The life expectancy of a plant, like that of an
individual, may be in fact greater, because of unusual re-
pairs or other causes, at the end of a particular year than
it was at the beginning.’* And even where it is known
that there has been some lessening of service life within
the year, it is never possible to determine with accuracy
what percentage of the unit’s service life has, in fact, been
so consumed. Nor is it essential to the aim of the charge
that this fact should be known. The main purpose of
the charge is that irrespective of the rate of depreciation
there shall be produced, through annual contributions, by
the end of the service life of the depreciable plant, an
amount equal to the total net expense of its retirement.*

on which such allowances may be based.” 81 Am. Soe. of Civil Eng.
Transactions (1917), 1311, 1462-3. Compare E. A. Saliers, op. cit.,
note 11, at p. 132.

14“In our valuation work they (the railroad companies) have
consistently taken the position that no depreciation exists in a railroad
property which is maintained in 100 per cent efficiency.” Proposed
Report of Interstate Commerce Commission on Telephone and Rail-
road Depreciation Charges, Docket No. 14700 and 15100, August 15,
1929, p. 20.

15 Some contend “ that where accruing depreciation is dependent,
not upon lapse of time, but upon amount and extent of use, it is
unscientific to provide for depreciation charges in equal annual in-
stallments, and that these charges should be made to correspond with
units of use rather than of time. By relating the charges to units of
use, they contend that the burden of the charges will be spread more
equitably, to the financial advantage of the carrier, over alternating
periods of light and heavy traffic.” Proposed Report of the Inter-
state. Commerce Commission, note 14, supra, p. 15. The practices
of street railways differ in respect to the manner of laying the year’s
contribution to the depreciation reserve. Some lay a fixed percentage
upon the gross revenues; some a number of cents per car mile; some
a fixed percentage on the cost of the depreciable plant. Though ex-
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To that end it is necessary only that some reasonable plan
of distribution be adopted. Since it is impossible to as-
certain what percentage of the service life is consumed in
any year,' it is either assumed that depreciation proceeds
at some average rate (thus accepting the approximation
to fact customarily obtained through the process of aver-
aging) or the annual charge is fixed without any regard
to the rate of depreciation.

The depreciation charge is an allowance made pursuant
to a plan of distribution of the total net expense of plant
retirement. It is a bookkeeping device introduced in the
exercise of practical judgment to serve three purposes.
It preserves the integrity of the investment. Compare
Knozville v. Knoxville Water Co.,212 U. S. 1, 13-14. Tt
serves to distribute equitably throughout the several
years of service life the only expense of plant retirement
which is capable of reasonable ascertainment—the known
cost less the estimated salvage value. And it enables
those interested, through applying that plan of distribu-
tion, to ascertain, as nearly as is possible, the actual finan-
cial results of the year’s operation. Many methods of
caleulating the amount of the allowance are used.”” The
charges to operating expenses in the several years and in
the aggregate vary according to the method adopted.*
But under none of these methods of fixing the deprecia-
tion charge is an attempt made to determine the percent-
age of actual consumption of plant falling within a par-

pressed in different terms, the amount contemplated to be charged
may in fact be based on cost. See, e. g., Re Elizabethtown Water
ComRATASRAN 9P 7ib) W398

16 See testimony on rehearing of Telephone and Railroad Deprecia-
tion Charges, note 10, supra, A. B. Crunden, March 21, 1928 (Printed
by American Tel. & Tel. Co.), pp. 108-9; Dr. M. R. Maltbie, June
27, 1928, transcript, p. 1396.

17 See note 56, mfra.

18 See note 59, infra.
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ticular year or within any period of years less than the
service life.*

Third. The business device known as the depreciation
charge appears not to have been widely adopted in
America until after the beginning of this century.®® Its
use is still stoutly resisted by many concerns.** Wherever
adopted, the depreciation charge is based on the original
cost of the plant to the owner. When the great changes
in price levels incident to the World War led some to

19See E. A. Saliers, op. cit.,, note 11, supre, at p. 132: “ This
method (reducing balance), . . . does not take into account
either the actual rapidity with which depreciation occurs, or the
various modifying factors which may show their influence at any
time. Since this objection is common to all methods, other consider-
ations will probably lead to a choice.”

20 The first case in which this Court expressly recognized a depre-
ciation allowance as a part of operating expenses is Knozwville v.
Knoxville Water Co., 212 U. 8. 1, 13, decided in 1909. In earlier
cases cognizance was not taken of it. Compare Union Pacific R. Co.
v. United States, 99 U. S. 402, 420; United States v. Kansas Pacific
R. Co., 99 U. 8. 455, 459; San Diego Land & Town Co. v. Jasper,
189 U. 8. 439, 446. See also Lincoln Gas Co. v. Lincoln, 223 U. S.
349, 363. Among street railways, the Milwaukee Electric Railway
& Light Co. became the pioneer by adopting it in 1897. Others
followed in 1905. 31 Street Ry. Journal 169-70; 687—8. In England,
the adoption of the depreciaton charge had been hastened by a
provision in the income tax law. Customs and Inland Revenue Act
1878, 41 Vict. c. 15, § 12. Massachusetts Acts 1849, ¢. 191, provided
that the annual report required of railroads should give full informa-
tion on ““ Estimated depreciation beyond the renewals, viz: road and
bridges, buildings, engines and cars.” See also Act 1846, c. 251. But
in Massachusetts, as elsewhere in the United States, depreciation
charges have not been customary among railroads, except in respect
to equipment, pursuant to the rule prescribed by the Interstate
Commerce Commission in 1907.

21 See Telephone and Railroad Depreciation Charges, 118 1. C. C.
295, 301-303; Proposed Report of August 15, 1929, note 14, supra,
p. 5-12, 17-20; H. E. Riggs, Depreciation of Public Utility Proper-
ties (1922) 78-92.
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question the wisdom of the practice of basing the charge
on original cost, the Chamber of Commerce of the United
States warned business men against the fallacy of depart-
ing from the accepted basis.> And that warning has been
recently repeated: “ When the cost of an asset, less any
salvage value, has been recovered, the process of depreci-
ation stops,—the consumer has paid for that particular
item of service. There are those who maintain that the
obligation of the consumer is one rather of replacement,—
building for building, machine for machine. According
to this view depreciation should be based on replacement
cost rather than actual cost. The replacement theory sub-
stitutes for something certain and definite, the actual cost,
a cost of reproduction which is highly speculative and
conjectural and requiring frequent revision. It, moreover,
seeks to establish for one expense a basis of computation
fundamentally different from that used for the other
expenses of doing business. Insurance is charged on a
basis of actual premiums paid, not on the basis of prob-
able premiums three years hence; rent on the amount
actually paid, not on the problematical rate of the next
lease, salaries, light, heat, power, supplies are all charged
at actual, not upon a future contingent cost. As one
writer has expressed it, ‘ The fact that the plant cannot
be replaced at the same cost, but only at much more, has
nothing to do with the cost of its product, but only with
the cost of future product turned out by the subsequent
plant” As the product goes through your factory it
should be burdened with expired, not anticipated, costs.
Charge depreciation upon actual cost less any salvage.” **

22 See a pamphlet “ Depreciation ” issued on October 15, 1921,
by the Fabricated Productions Department (now the Department of
Manufacture) of the Chamber of Commerce of the United States.

23 See pamphlet “ Depreciation, Treatment in Production Costs,”
issued by Department of Manufacture, Chamber of Commerce of the
United States, No. 512 (May, 1929), p. 7. In the Foreword it is
said: “In presenting this treatise on depreciation, we have drawn
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Such is today, and ever has been, the practice of public
accountants.®® Their statements are prepared in accord-
ance with principles of accounting which are well estab-
lished, generally accepted and uniformly applied. By

not only on our own resources, but also have had the co-operation
of many manufacturers, industrial engineers and accountants.”

24 (1904) H. L. C. Hall, Maufacturing Costs, 132; (1905) B. C.
Bean, Cost of Production, 75-98; (1911) H. A. Evans, Cost Keeping
and Scientific Management, 30-5; S. Walton and S. W. Gilman,
Auditing and Cost Accounts (11 Modern Business) 63-70; F. E.
Webner, Factory Costs, 171; (1913) R. H. Montgomery, Auditing
Theory and Practice, 31739, (1921 ed.) Vol. 1, p. 634; (1915) F. H.
Baugh, Principles and Practice of Cost Accounting, 42, 46-51; (1916)
C. H. Scovell, Cost Accounting and Burden Application, 81-9; (1918)
H. C. Adams, American Railway Accounting, 99-100, 279; R. B.
Kester, Accounting Theory and Practice, Vol. 2, 99—209, 202; (1920)
I. A. Berndt, Costs, Their Compilation and Use in Management,
101-6; Hodge and McKinsey, Principles of Accounting, 74-5; J. F.
Sherwood, Public Accounting and Auditing, Vol. 1, 145-54; (1921)
DeW. C. Eggleston and F. B. Robinson, Business Costs, 294-304;
G. 8. Armstrong, Essentials of Industrial Costing, 169-79; D. E.
Burchell, Industrial Accounting, Series 1, No. 8, I, A. 2.d.(3); (1922)
G. E. Bennett, Advanced Accounting, 212-34, 219; (1923) P. M.
Atkins, Industrial Cost Aeccounting for Executives, 119-22; E. J.
Borton, Cost Accounting Principles and Methods, 82-3; (1924) J. H.
Bliss, Management Through Accounts, 304-14; W. IL. Bell, Auditing,
232-40; H. P. Cobb, Shoe Factory Accounting and Cost Keeping,
232-40; C. B. Couchman, The Balance Sheet, 22-3, 49-56, 201-3;
J. L. Dohr, Cost Accounting Theory and Practice, 378-87, 380;
F. W. Kilduff, Auditing and Accounting Handbook, 380; E. L.
Kohler and P. W. Pettengill, Principles of Auditing, 112-14; W. B.
Lawrence, Cost Accounting, 308-10; A. B. Manning, Elements of
Cost Accounting, 80; C. H. Scovell, Interest As A Cost, 83—4; F. E.
Webner, Factory Overhead, 227; (1925) D. F. Morland and R. W.
McKee, Accounting for the Petroleum Industry, 43—53; (1926) R. E.
Belt, Foundry Cost Accounting, 240-3; DeW. Eggleston, Auditing
Procedure, 319-20; (1927) S. Bell, Practical Accounting, 130—43;
T. A. Budd and E. N. Wright, The Interpretation of Accounts, 195,
251-63, 253; H. R. Hatfield, Accounting, 145-6; (1928) C. R.
Boland, Shoe Industry Accounting, 158-9; H. E. Gregory, Account-
ing Reports in Business Management, 158, 164—6; W. H. Heming-
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those accustomed to read the language of accounting a
depreciation charge is understood as meaning the appro-
priate contribution for that year to the amount required
to make good the cost of the plant which ultimately must
be retired. On that basis, public accountants certify to
investors and bankers the results of operation, whether of
public utilities, or of manufacturing or mercantile con-
cerns. Corporate securities are issued, bought and sold,
and vast loans are made daily, in reliance upon statements
so prepared. The compelling logic of facts which led busi-
ness men to introduce a depreciation charge has led them
to continue to base it on the original cost of the plant
despite the great changes in the price level incident to the
World War. Basing the depreciation charge on cost is a
rule prescribed or recommended by those associations of
business men who have had occasion since the World
War to consider the subject.?

way, The National Financial Statement Interpreter, § 12, pp. 13-20;
G. A. Prochazka, Accounting and Cost Finding for the Chemical
Industries, 206-11; (1929) A. H. Church, Manufacturing Costs and
Accounts, 5, 205ff; R. H. Montgomery, Auditing (Revision by W. J.
Graham), 116-9; T. H. Sanders, Industrial Accounting, 144-5. See
E. A. Saliers, Depreciation, Principles and Applications (1923) 56,
410, 425. At the Fourth International Cost Conference of the
National Association of Cost Accountants held in Buffalo, N. Y.
Sept. 10-13, 1923, the question whether depreciation charges should
be based on original cost or replacement value was debated. On a
vote at the close of the debate “ nearly all rose” in favor of original
cost. N. A. C. C. Yearbook 1923, pp. 183201 at 201. The rule is
the same in England. E. W. Newman, The Theory and Practice
of Costing (1921) 20.

25 National Coal Association, Annual Meeting at Chicago, May
21-23, 1919, Report and Suggestions of Committee on Standard
System of Accounting and Analysis of Costs of Production, see also
W. B. Reed, Bituminous Coal Mine Accounting, 1922, p. 119-126;
Midland Club (Manufacturing Confectioners, Chicago) Official Cost
Accounting and Cost Finding Plan, 1919, p. 43; United Typothetae
of America; Standard Cost Finding System, pp. 4, 7, Treatise On
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Business men naturally took the plant at cost, as that
is how they treat other articles consumed in operation.
The plant, undepreciated, is commonly carried on the
books at cost; and it is retired at cost. The net profit or

The Practical Accounting System for Printers, 1921, p. 15, The Stand-
ard Book on Cost Finding by E. J. Koch, published by U. T. of A,
pp. 1314, Treatise on the Standard Accounting System for Printers,
Interlocking With the Standard Cost Finding System, 1920, pp. 44—
45; Tanners’ Council: Uniform Cost Accounting System for the
Harness Leather Division of the Tanning Industry, officially adopted
Dec. 1, 1921, p. 31, Uniform Cost Accounting System for the Sole
and Belting Leather Division of the Tanning Industry, 1921, p. 31,
Uniform Cost Accounting System for the Calf, Kip, and Side
Upper; Glove, Bag, and Strap; and Patent Leather Divisions of
the Tanning Industry, 1922, pp. 35, 48, Uniform Cost Accounting
System for the Goat and Cabretta Leather Division of the Tanning
Industry, 1922, p. 27; National Retail Coal Merchants Association,
Complete Uniform Accounting System for Retail Coal Merchants,
1922, Account A-120, p. 6; The Associated Knit Underwear Manu-
facturers of America, Cost Control for Knit Underwear Factories,
1924, p. 52; National Knitted Outerwear Association, Inc., Cost
Accounting Manual for the Knitted Outerwear Industry (by W.
Lutz), 1924, pp. 18-20; American Drop Forging Institute, Cost
Committee, Essentials of Drop Forging Accounting, 1924, pp. 36-7;
Rubber Association of America, Inc., Manual of Accounts and Budg-
etary Control for the Rubber Industry, by the Accounting Committee,
1926, pp. 70, 71, 75, 79, 82; Packing House Accounting, by Com-
mittee on Accounting of the Institute of American Meat Packers,
1929, p. 325; Cost Accounting for Throwsters, issued by Commission
Throwsters’ Division of The Silk Association of America, Inc., 1928,
pp. 29-30; Cost Accounting for Broad Silk Weavers, issued by The
Broad Silk Division of The Silk Association of America, Inc., 1929,
pp. 44-45. As there stated: “The use of replacement cost as a
basis for depreciation charges has been, eliminated due to the follow-
ing reasons: 1. Depreciation is charged to manufacturing cost to
absorb the reduction in value of capital assets through the effect of
use and time. It does not represent an accumulation for the pur-
pose of: acquiring assets in the future. 2. The replacement cost
theory is impractical because it would require a constant revaluation
of assets. It is, furthermore, unlikely that any manufacturer would
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loss of a business transaction is commonly ascertained by
deducting from the gross receipts the expenditures in-
curred in producing them. Business men realized fully
that the requirements for replacement might be more or
less than the original cost. But they realized also that
to attempt to make the depreciation account reflect eco-
nomic conditions and changes would enta’l entry upon
new fields of conjecture and prophecy which would defeat
its purposes. For there is no basis in experience which
can justify predicting whether a replacement, renewal or
substitution falling in some future year will cost more or
less than it would at present, or more or less than the
unit cost when it was acquired.

The business men’s practice of using a depreciation
charge based on the original cost of the plant in deter-
mining the profits or losses of a particular year has abun-
dant official sanction and encouragement. The practice
was prescribed by the Interstate Commerce Commission
in 1907,*® when, in co0peration with the Association of
American Railway Accounting Officers, it drafted the rule,
which is still in force,” requiring steam railroads to make

rebuild the same plant ten years after its construction. 3. The
depreciation charge absorbed in the cost of the product represents
a charge for the use of present manufacturing facilities and cannot
have any connection with assets to be acquired in the future. The
depreciation charge on new and more efficient equipment to be
acquired in the future may be higher and, perhaps, offset by a
general reduction in manufacturing cost per unit. It is not logical
to base all other cost elements on present expenses and make the
one exception in the case of depreciation.” (P. 45.)

26 Classification of Operating Expenses as Prescribed by the Inter-
state Commerce Commission, Third Revised Issue, 1907, pp. 10-12,
38, 44-51.

27 Classification of Operating Revenues and Operating Expenses of
Steam Roads Prescribed by the Interstate Commerce Commission,
Issue of 1914, pp, 59, 61-8, Cf, Special Instructions 8, Id, p. 33.
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an annual depreciation charge on equipment. It has been
consistently applied by the Federal Government in assess-
ing taxes on net income and corporate profits;* and by
the tax officials of the several States for determining the
net profits or income of individuals and corporations.?®
Since 1911, it has been applied by the United States Bu-
reau of the Census.** Since 1915, it has been recommended

28Act of Oct. 3, 1913, c. 16, § 1T, B, 38 Stat. 114, 167, United States
Internal Revenue Regulations No. 33, Jan. 5, 1914, Art. 125-146, p.
69-73; Act of Sept. 8, 1916, c. 463, § 5(a) and 6(a), 39 Stat. 756,
759, 760, Regulations No. 33 (Revised 1918), Art. 159-165, pp. 80-82;
Act of Feb. 24, 1919 (Revenue Act of 1918), c. 18, § 214(a), par. (8)
& (10), § 234(a), par. (7) & (9), 40 Stat. 1057, 1067-8, 1078, Regu-
lations 45, Art. 161-171, pp. 62-66; Act of Nov. 23, 1921, c. 136,
§ 214(a), par. (8) & (10), and §234(a), par. (7) & (9), 42 Stat.
227, 240, 241, 255, 256, Regulations 62, Art. 161-171, pp. 74-78; Act
of June 2, 1924, c. 234, § 214(a), par. (8) & (9) and § 234(a), par. (7)
& (8), 43 Stat. 253, 270-1, 284-5, Regulations 65, Art. 161-171, pp.
54-58; Act of Feb. 26, 1926, c. 27, § 214(a), par. (8) & (9) and
§ 234(a), par. (7) & (8); 44 Stat. (Part 2), 9, 27, 42-3, Regulations
69, Art. 161-170, pp. 56-60; Act of May 29, 1928, c. 852, § 23, par.
(k) & (1), § 113 & 114, 45 Stat. 791, 800, 818, 821, Regulations 74,
Art. 201-210, pp. 51-56. See also Bureau of Internal Revenue, Bulle-
tin “ F,” Income Tax, Depreciation and Obsolescence (1920) 18; Out-
line For The Study of Depreciation and Maintenance, prepared by
the Bureau of Internal Revenue (1926).

29N. L. McLaren & V. K. Butler, California, Tax Laws of 1929,
117ff; Prentice-Hall Massachusetts State Tax Service (Personal)
192628 paragraphs 13875-7, p. 13559; Mississippi Income Tax Law
of 1924, (Issued by State Tax Commission), § 12(a) (8), Regulations
No. 1 (1925), Art. 136-8, pp. 52-3; New York State Tax Commission
Income Tax Bureau, Manual 22 (1922), Art. 171-6, p. 35-6, Manual
25 (1925), Art. 171-6, pp. 33—4, C. C. H. 1928-29, Personal Income
Tax, par. 4511, p. 2793; G. R. Harper, A Digest of the Oregon State
Income Tax Act and Regulations (1924), 18; Wisconsin Tax Service
(Henry B. Nelson, Inc.), 1929, Vol. 1, pp. 1634.

30 Uniform Accounts for Systems of Water Supply, arranged by
the U. 8. Bureau of the Census, American Water Works Association
and Others (1911) 27,
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by the Department of Agriculture.** Since 1917 by the
Bureau of Mines.*> In1916,it wasadopted by the Federal
Trade Commission in recommendations concerning de-
preciation issued to manufacturers.®* In 1917, it was
prescribed by the United States Fuel Administration,®*
and by the War Ordnance Department.** In 1918, by
the Air Craft Production Board.** In 1921, it was pre-
scribed by the Federal Power Commission; ¥ and it is
continued in the revised rules of 1928 1In 1923, it was
adopted by the depreciation section of the Interstate
Commerce Commission in the report of tentative conclu-
sions concerning depreciation charges submitted to the

31 . 8. Department of Agriculture, Bulletin 178, March 1, 1915,
Cooperative Organization Business Methods, pp. 13-14; Bulletin 236,
May 1, 1915, A System of Accounts for Farmers’ Cooperative Ele-
vators, p. 16; Bulletin 225, May 7, 1915, A System of Accounting for
Cooperative Fruit Associations, p. 20; Bulletin 362, May 6, 1916, A
System of Accounts for Primary Grain Elevators, p. 17; Bulletin 590,
Feb. 27, 1918, A System of Accounting for Fruit Shipping Organiza-
tions, p. 23; Bulletin 985, A System of Accounting for Cotton Gin-
neries, 23, 27.

32 Department of the Interior, Bureau of Mines, Bulletin 158, Petro-
leum Technology 43, Cost Accounting for Oil Producers, 1917, pp.
111-112; Technical Paper 250, Metal Mine Accounting, 1920, p. 26.

33 Federal Trade Commission, Fundamentals of a Cost System for
Manufacturers, July 1, 1916, 12-13.

3¢ . S. Fuel Administration, A System of Accounts for Retail Coal
Dealers, Nov. 1, 1917, p. 17.

35 War Department, Office of The Chief of Ordnance, Form 2941,
Definition of “ Cost ”” Pertaining to Contracts, June 27, 1917, pp. 9-11.

38 Bureau of Air-Craft Production, General Ruling No. 28, May 3,
1918, of the Rulings Board of the Finance Department to the effect
that in cost plus contracts depreciation must be based on original cost
and “In no case shall depreciation be based on the cost of reproduc-
tion at present prices.” See E. A. Saliers, op. cit., note 11, p. 56.

37 Rules and Regulations Governing the Administration of the Fed-
eral Water Power Act (1921), Regulation 16.

38 Rules and Regulations Governing the Administration of the Fed-
eral Water Power Act (1928), Regulation 16, pp. 31-36.
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steam railroads, telephone companies and carriers by
water,*® pursuant to paragraph 5 of § 20, of the Interstate
Commerce Act, as amended by Transportation Aet, 1920.%
On November 2, 1926, it was preseribed by the Commis-
sion in Telephone and Railroad Depreciation Charges, 118
I.C. C. 295. A depreciation charge based on original cost
has been uniformly applied by the public utility commis-
sions of the several States when determining net income,
past or expected, for rate-making purposes.**

39 Bureau of Accounts, Depreciation Section, Report of the Prelim-
inary Investigation of Depreciation Charges in Connection with Steam
Roads and the Tentative Conclusions and Recommendations of the
Depreciation Section for the Regulation of Such Charges, Docket No.
15100, Aug. 23, 1923, pp. 11-13; Same for Telephone Companies,
Docket No. 14700, March 10, 1923, pp. 6, 18-21.

40 Act of Feb. 28, 1920, c. 91, 41 Stat. 456, 493.

41 Illinois—Re Middle States Telephone Co., P. U. R. 1929B, 390,
396; Re Dixon Water Co., P. U. R. 1929B, 403, 408; Re Vermont
Telephone & Exchange Co., P. U. R. 1929B, 411, 415; Re East St.
Louis & Interurban Water Co., P. U. R. 19284, 57, 68; Re Pekin
Water Works Co., P. U. R. 1928C, 266, 276; Re Kinloch-Bloomington
Tel. Co., P. U. R. 1927E, 135, 142; Indiana—Re Home Tel. Co. of
Elkhart County, P. U. R. 19284, 445, 455; Re Logansport Home Tel.
Co., P. U. R. 1928E, 714, 725; Re Butler Tel. Co., P. U. R. 19254, 240,
242, P. U. R. 1927C, 800, 804; Minnesota—Re Duluth Ry. Co., P. U.R.
1927A, 41, 52, 55; Missouri—Re Capital City Water Co., P. U. R.
1928C, 436, 460-1; Re Clinton County Telephone Co., P. U. R. 1928B,
796, 807; Re Capital City Water Co., P. U. R. 1925D, 41, 56, 57;
Nebraska—Re Platte Valley Tel. Corp., P. U. R. 1928C, 193, 200;
Re Meadow Grove Tel. Co., 1928D, 472, 477; Re Madison Tel. Co.,
P. U. R. 1929B, 385, 389; New Jersey—Re Elizabethtown Water Co.,
P. U. R. 1927E, 39, 63; Re Coast Gas Co., P. U. R. 1923A, 349, 366;
New York—Baird v. Burleson, P. U. R. 1920D, 529, 538; Utah—Re
Big Spring Electric Co., P. U. R. 1927A, 655, 665-7; Wisconsin—Re
Wisconsin-Minnesota Light & P. Co., P. U. R. 1920D, 428, 433-5;
Milwaukee Electric Ry. & Light Co. v. Milwaukee, P. U. R. 1918E,
1, 58; but see Re Wisconsin Telephone Co., P. U. R. 1928B, 434;
West Virginia—Re Cumberland & Allegheny Gas Co., P. U. R. 1928B,
20, 80; Re Clarksburg Light & Heat Co., P. U. R. 1928B, 290, 322-
325; Re Pittsburgh & W, Va. Gas Co., P. U, R. 1927D, 844, 851;

81325°—30- —18
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Fourth. In 1927 the business men’s practice of basing
the depreciation charge on cost was applied by this Court
in United States v. Ludey, 274 U. S. 295, 300-301, a fed-
eral income tax case, saying: “ The amount of the allow-
ance for depreciation is the sum which should be set aside
for the taxable year, in order that, at the end of the use-

South Carolina—Re Rock Hill Tel Co., P. U. R. 1928E, 221, 230, “ We
are of opinion that the cost of the property is the only possible rea-
sonable authority upon which depreciation can be calculated. Depre-
clation is a reserve to equalize retirements and not a reserve to
equalize replacements. A rate of depreciation based upon original cost,
even, is little more than an intelligent guess; but based upon reproduc-
tion costs is the blindest kind of speculation. With the known original
cost of a unit and an engineer’s estimate of its service life and salvage
value, . . . some semblance of accuracy might be reached. To guess
its service life and salvage value is bad enough but who would venture
to guess what it would cost to reproduce it ten or twenty years there-
after. . . . Depreciation reserve is intended to keep the invest-
ment level but not to insure the hazards of varying future.”

I its second report in the instant case the Commission said: “ The
plan of providing for retirements at cost is that followed by the
Interstate Commerce Commission and the utility regulatory commis-
sions of most of the states, and by all other utilities under the juris-
diction of this Commission.” P. U. R. 1929A, 180, 181.

The cost basis is required in the following classifications of accounts
prescribed by the Commissions of: Colorado—Uniform System of Ac-
counts for electric light and power utilities, 1915, account no. 351, pp.
29-30, account no. 775, pp. 67-68; Uniform System of Accounts for
gas utilities, 1916, account no. 351, p. 28, account no. 775, pp. 56-57;
Uniform System of Accounts for water utilities, 1920, account no.
351, pp. 25-26, account no. 775, pp. 65-66; California—Uniform
Classification of Accounts for telephone companies, 1913, pp. 54-55;
for water corporations, 1919, pp. 14-15, account no. 29; for gas cor-
porations, 1915, account no. 29, p. 15; for electric corporations, 1919,
account no. 29, p. 15; Connecticut—Uniform System of Accounts for
water companies, 1922, account no. 180, p. 17; Georgia—Uniform
System of Accounts for telephone companies, 1920, pp. 6-7, account
no. 12, p. 12, account no. 19, p. 16; Idaho—Uniform System of Ac-
counts for water corporations, 1914, account 402, pp. 92-93; account
W6, p. 10; for electric light and power companies, 1914, account 54,
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ful life of the plant in the business, the aggregate of the
sums set aside will (with the salvage value) suffice to pro-
vide an amount equal to the original cost.”** I know of
nothing in the Federal Constitution, or in the decisions of
this Court, which should lead us to reject, in determining
net profits, the rule sanctioned by the universal practice
of business men and governmental departments. For,
whether the expense in plant consumption can be more

p. 29, account 215, p. 95; Indiana—Uniform System of Accounts for
water utilities, 1920, account 370, p. 52, account 335, p. 82; for
electric utilities, 1920, account 297, p. 73, account 309, p. 46; for
heating utilities, 1920, account 22, p. 18, and account 118, p. 35; for
electric railways, 1913, pp. 52-53; Kansas—Uniform System of Ac-
counts for class D telephone companies, 1920, p. 4; Massachusetts—
Uniform System of Accounts for gas and electric companies, 1921,
account G678, p. 96, E678, p. 118, also pp. 27-28; Minnesota—Uni-
form System of Accounts for telephone companies class C and D,
1918, accounting circular no. 52, account 360, pp. 24-25; Missouri—
Uniform System of Accounts for class D telephone corporations,
Public Service Commission General Order No. 22, 1918, pp. 9-10;
Montana—TUniform Classification of Accounts for gas utilities, 1913
pp. 20-21, 35; for electric utilities (undated but after 1919), pp.
25, 42-43; for telephone utilities, 1913, pp. 22, 35; for water utilities
(undated but after 1919), 26, 42; for street railways, 1913, 26, 41;
New Hampshire—Uniform Classification of Accounts for gas utilities,
Accounting Circular No. 2, 1914, account 220, p. 88, account 98, pp.
53—4; New Jersey—Uniform System of Accounts for electric light,
heat and power utilities, 1915, account 215, pp. 26-27, account 494,
p. 77; for street or traction railway utilities, 1919, p. 18 (the accounts
here are called “Accrued Amortization of Capital” and “ General
Amortization ” instead of “ Depreciation Reserve ”” and “ Depreciation
Account ” or “ Expense ”); Pennsylvania—Uniform Classification of
Accounts for common carriers by motor vehicle, Class A, 1928, ac-
count 179, p. 31-32; class B, 1928, account 179, p. 26; class C, 1928,
p. 20. No information has been found about the practice in the
States not listed.

42 The Railways must hereafter assume the anomalous position of
classing the additional $755,116 as an operating expense in its report
to the Commission, and as part of its net income, in its income tax
returns,

’
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nearly approximated by using a depreciation charge based
on original cost or by one based upon fluctuating present
values is a problem to be solved, not by legal reasoning,
but by the exercise of practical judgment based on facts
and business experience. Cf. Groesbeck v. Duluth, South
Shore &c. Ry. Co., 250 U. S. 607, 614-15. The practice of
using an annual depreciation charge based on original
cost ** when determining for purposes of investment, taxa-
tion or regulation, the net profits of a business, or the
return upon property, was not adopted in ignorance of the
rule of Smyth v. Ames, 169 U. S. 466. That decision, ren-
dered in 1898, antedates the general employment of public
accountants; ** and also antedates the general introduction
here of the practice of making a depreciation charge. The
decision of the Court of Appeals of Maryland here under
veview, as well as State ex rel. Hopkins v. Southwestern
Bell Tel. Co., 115 Kan. 236 ** and Michigan Public Utili-
ties Commussion v. Michigan State Tel. Co., 228 Mich.
658, were all decided after this Court reaffirmed the rule

43 When original cost is not known, or when property is acquired
in some unusual way not involving purchase, some other base must,
of course, be taken. But it is always a stable one. Original cost, as
used in this opinion includes other such stable bases. Compare Reve-
nue Act of 1928, Act of May 29, 1928, ch. 852, Sec. 113, 45 Stat. 791,
818; Interstate Commerce Commission rules cited in notes 26 and 27,
supra.

4 The first American statute providing for examination of ac-
countants and the use of the title C. P. A. was enacted by New York
in 1896. Accountants’ Handbook, edited by E. A. Saliers, p. 1326.

45 In that case, the Special Commissioner to whom the case was re-
ferred, stated in his opinion (printed as an Appendix to the opinion of
the Supreme Court, pp. 271-322, at p. 292), that if the return is
figured on the present value of the utility’s property, then the depre-
ciation allowance must also be so figured. The Supreme Court did
not mention this question in its opinion.

46 The Michigan Supreme Court made a statement similar to that
of the Special Commissioner in the Kansas case, but did not disturb
the finding of the Commission. The court made no reference to the
insurmountable practical difficulties presented.
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of Smyth v. Ames in Southwestern Bell Telephone Co. v.
Public Service Commisston, 262 U. S. 276. But since this
decision, as before, the Bell Telephone companies have
persisted in basing their depreciation charges upon the
original cost of the depreciable property, Board of Public
Utility Comm’rs. v. New York Tel. Co., 271 U. S. 23, 27,
And they have insisted that the order of the Interstate
Commerce Commission requiring a depreciation charge,
118 I. C. C. 295, should be so framed as to permit the con-
tinuance of that accounting practice.*” The protest of
the railroads, in that proceeding, against basing the charge
on cost was made for the first time in 1927, in their peti-
tions for a rehearing. And this protest came only from
those who insist that no depreciation charge whatsoever
shall be made.*®

To use a depreciation charge as the measure of the
year’s consumption of plant, and at the same time reject
original cost as the basis of the charge, is inadmissible.

47 Telephone and Railroad Depreciation Charges, 118 I. C. C. 295,
301; testimony on behalf of the Bell System Companies, upon rehear-
ing, March 19, 20, 21, 1928 (printed by American Tel. & Tel. Co.),
pp. 6, 11-13, 98. See their brief submitted on original argument, p.
48: “The amount of the depreciation expense is the cost of the
property used up; that is, it is the dollars consumed. Therefore it
is the cost less the salvage realized at retirement.” Also original
record, May 1, 1923, pp. 12, 13, 20; Proposed Report of August 15,
1929, p. 14; Preliminary Report of Depreciation Section, Docket No.
14700, note 39, supra, pp. 6-7.

43 Tn Telephone and Railroad Depreciation Charges, 118 1. C. C.
295, 344, the Commission said: “It is agreed by all that deprecia-
tion should be based primarily upon the original cost to the accounting
company of the unit of property in question.” In the petition for
rehearing filed by the Presidents’ Conference Committee on Valuation,
however, it was stated, p. 15: “ Consideration should be given to the
question of whether accounting depreciation, as the order conceives
it, should be estimated upon the basis of original cost or of present
value, . . .’ A similar statement is made for the first time in the
petition for rehearing filed by the New York Central lines, at p. 5.
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It is a perversion of this business device. No method for
the ascertainment of the amount of the charge yet in-
vented is workable if fluctuating present values be taken
as the basis. Every known method contemplates, and
is dependent upon, the accumulation or credit of a fixed
amount in a given number of years. The distribution of
plant expense expressed in the depreciation charge is jus-
tified by the approximation to the fact as to the year’s
plant consumption which is obtained by applying the doc-
trine of averages. But if fluctuating present values are
substituted for original cost there isno stable base to which
the process of averaging can be applied. For thereby the
only stable factor involved in fixing a depreciation charge
would be eliminated. Each year the present value may
be different. The cost of replacement at the termination
of the service life of the several units or of the composite
life cannot be foretold.** To use as a measure of the

year’s consumption of plant a depreciation charge based
on fluctuating present values substitutes conjecture for
experience. Such a system would require the consumer
of today to pay for an assumed operating expense which
has never been incurred and which may never arise.
The depreciation charge is frequently likened to the
annual premium in legal reserve life insurance. The life

49 Tn part, costs and values in the several future years will depend
upon the general price level. As to this, even the economist can know
nothing, save how the general price level has heretofore fluctuated
from year to year; and that periods of rising prices have ever been
followed by periods of falling prices. But cost and value in the sev-
eral future years will depend in part upon factors other than the gen-
eral price level. Even if the general price level for every future year
were known, it would still be impossible to predict with reasonable
accuracy the then cost or value of a unit then to be replaced, re-
newed or retired. For despite a higher general price level, the part
might be procurable at smaller costs, by reason of economies intro-
duced in its manufacture and changes in the methods and means of
performing the work. See Excess Income of St. Louis & O’Fallon
R. Co, 124 1, C, C, 3, 29, 41,
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insurance premium is calculated on an agreed value of the
human life—comparable to the known cost of plant—not
on a fluctuating value, unknown and unknowable. The
field of life insurance presented a problem comparable to
that here involved. Despite the large experience em-
bodied in the standard mortality tables and the relative
simplicity of the problem there presented, the actual mor-
tality was found to vary so widely from that for which
the premiums had provided, that their rate was found to
work serious injustice either to the insurer or to the in-
sured. The transaction resulted sometimes in bankruptey
of the insurer; sometimes in his securing profits which
were extortionate; and rarely, in his receiving only the
intended fair compensation for the service rendered. Be-
cause every attempt to approximate more nearly the
amount of premium required proved futile, justice was
sought and found in the system of strictly mutual insur-
ance. Under that system the premium charged is made
clearly ample; and the part which proves not to have been
needed enures in some form of benefit to him who paid it.

Similarly, if, instead of applying the rule of Smyth v.
Ames, the rate base of a utility were fixed at the amount
prudently invested, the inevitable errors incident to esti-
mating service life and net expense in plant consumption
could never result in injustice either to the utility or to
the community. For, if the amount set aside for depre-
ciation proved inadequate and investment of new capital
became necessary, the utility would be permitted to earn
a return on the new capital. And if the amount set aside
for depreciation proved to be excessive, the income from
the surplus reserve would operate as a credit to reduce
the capital charge which the rates must earn. If the
Railways should ever suffer injustice from adopting cost
of plant as the basis for calculating the depreciation
charge, it will be an unavoidable incident of applying in
valuation the rule of Smyth v. Ames. This risk, if it
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exists, cannot be escaped by basing the charge on present
value. For this suggested escape, besides being entirely
conjectural, is instinet with certainty of injustice either
to the community or the Railways. The possibility of
such injustice admonishes us, as it did in deciding the
constitutional questions concerning interstate commerce,
Foster-Fountain Packing Co. v. Haydel, 278 U. 8. 1, 10,
Federal Trade Comm’n v. Pacific Paper Ass'n, 273 U. S.
52, 64, and taxation, Mountain Timber Co. v. Washing-
ton, 243 U. S. 219, 237; Shaffer v. Carter, 252 U. 8. 37,
55; Farmers Loan & Trust Co. v. Minnesota, ante, p.
204, decided this day, that rate regulation is an intensely
practical matter.

Fifth. Public officials, investors and most large busi-
nesses are convinced of the practical value of the depre-
ciation charge as a guide to knowledge of the results of
operation. Many States require public utilities to make
such a charge.® But most railroads, some gas and electric

50 Alabama—Code of 1928, § 9769, p. 1758; Arizona—Revised Stat.
1913 (Civil Code), Tit. 9, § 2325, p. 807; California—Deering, Gen.
Laws, 1923, Vol. 2, Act 6386, § 49, p. 2721; Colorado~—Comp. L. 1921,
§ 2945, p. 928; Idaho—Comp. Stat. 1919, Vol. 1, § 2473, p. 703;
Illinois—Cahill’s Rev. Stat. 1929, ch. 111a, § 29, p. 2045; Indiana—
Burns Ann. Stat. 1926, Vol. 3, § 12693-12696, p. 1245; Massa-
chusetts—Acts 1921, ch. 268, § 1, p. 308, inserting new section 5A
after § 5, Mass. Gen. L. 1921, p. 1624; Gen. L. 1921, Vol. 2, ch.
164, § 57, p. 1818; Minnesota—Gen. Stat. 1923, § 5305, p. 733,
Mason’s Stat. 1927, § 5305, p. 1107; Missouri—Rev. Stat. 1919, §§
10470, 10488 and 10512, pp. 3250, 3266, 3283; Nebraska—Constitu-
tion Art. 10, § 5 (Comp. Stat. 1922, p. 96); New Hampshire—P. L.
1926, Vol. 2, ch. 240, §§ 9, 10, 11, p. 936; New Jersey—1911-1924,
Cum. Supp. to Comp. Stat. Vol. 2, *167-17(f), p. 2883; Ohio—
Throckmorton’s Ann. Code, 1929, §§ 61449 and 614-50, p. 161;
Oregon—Olson’s Oreg. L. 1920, Vol. 2, § 6046, p. 2422; Pennsyl-
vania—Stat. 1920 (West Pub. Co.), §§ 18066, 18146, pp. 1742, 1752;
Tennessee—Shannon’s Ann. Code, 1926 Supp., § 3059a88(c), p. 733;
Wisconsin—Stat. 1925, 196.09, p. 1550. Most of these statutes
require the maintenance of a separate depreciation fund., Some




UNITED RAILWAYS v». WEST. 281

234 BranbErs, J., dissenting.

companies and some other concerns, deny the propriety
of making any annual depreciation charge.”* They in-
sist that the making of such a charge will serve rather
to mislead than to aid in determining the financial result
of the year’s operations. They urge that the current
cost of maintaining the plant, whether by repair, renewals
or replacements, should be treated as a part of the main-
tenance account, at least in systems consisting of large
and diversified properties intended for continuous op-
eration and requiring a constant level of efficiency. They
insist that, in such systems, retirements, replacements
and renewals attain a uniform rate and tend to be equal
each year; that, therefore, no great disproportion in
revenues and operating expenses in the various years
results if the whole expenditure made for renewals or
replacements in any year is treated as an expense of op-
eration of that year and the retirements of property are
not otherwise reflected in any specific charge. They
admit that it may be desirable to create a special re-
serve, to enable the company to spread the cost of retir-
ing certain large units of property over a series of years,
thus preventing a disproportionate burden upon the op-
erations of a single year. But they say that such a re-
serve is not properly called a depreciation reserve.
Moreover they contend that when a large unit is retired,
not because it has been worn out but because some more
efficient substitute has been found, the cost of retire-

require only a reserve. In Maryland, the Commission’s power over
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