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point so elaborately argued at the bar, whether by the laws of Massachusetts 
an attachment would lie in such a case. If it would, the present attachment 
would not be helped thereby; because it involves an interference with the 
regulations prescribed by congress on the subject of imported goods.

Upon the whole, it is the unanimous opinion of the court, that the judg-
ment of the state court ought to be reversed ; and that a mandate issue to 
that court, with directions to enter judgment upon the special verdict, in 
favor of the original defendant.

*This  cause came on to be heard, on the transcript of the record r*q nrt 
from the supreme judicial court of the commonwealth of Massachu- L 
setts, and was argued by counsel: On consideration whereof, it is the opinion 
of this court, that the goods in the special verdict mentioned were not, by 
the laws of the United States, under the circumstances mentioned in the 
said verdict, liable to be attached by the said Dennie, upon the process in 
the said verdict mentioned ; but that the said attachment so made by him 
as aforesaid, was repugnant to the laws of the United States, and therefore, 
utterly void. It is, therefore, considered and adjudged by this court, that 
the judgment of the said supreme judicial court of Massachusetts, rendered 
upon the said verdict, be and the same is hereby reversed, and that a mandate 
issue to that court, with directions to enter a judgment upon the said verdict 
in favor of the original defendant, Samuel D. Harris ; and that such further 
proceedings be had in said cause as to law and justice may appertain.

*Rache l  Canter , Administratrix of David Canter, deceased, 
Claimant, v. The Ameri can  Insu rance  Comp an y and The 
Ocea n  Ins ur anc e Compa ny  of  New  York , Appellants. ,

Decree in admiralty.—Damages and costs.
The libellants, in their original libel, in the district court of the United States for the district of 

South Carolina, prayed that certain bales of cotton might be decreed to them, with damages 
and costs; Canter, who also claimed the cotton, prayed the court for restitution, with damages 
and costs; the district court decreed restitution of part of the cotton to the libellants, and 
dismissed the libel, without any award of damages on either side; both parties appealed from 
this decree to the circuit court, where the decree of the district court was reversed, and restitu-
tion of all the cotton was decreed to Canter, with costs, without any award of damages, or any 
express reservation of that question in the decree; from this decree, the libellants in the 
district court appealed to this court; no appeal was entered by Canter: Held, that the question 
of a claim of damages by Canter was not open before this court; the decree of restitution, with-
out any allowance of damages, was a virtual denial of them, and a final decree upon Canter’s 
claim of damages; it was his duty, at that time, to have filed a cross-appeal, if he meant to 
rely on a claim to damages; and not having done so, it was a submission to the decree of 
restitution and costs only.

The counsel fees allowed as expenses attending the prosecution of an appeal to the circuit court 
and to the supreme court, in an admiralty case.

This is not a proper case for an award of damages; the proceedings of the libellants were in the 
ordinary course, to vindicate a supposed legal title; there is no pretence to say, that the suit 
was instituted without probable cause, or was conducted in a malicious or oppressive manner; 
the libellants had a right *to submit their title to the decision of a judicial tribunal, in any legal 
mode which promised them an effectual and speedy redress. When parties litigate in the 
admiralty, and there is probable ground for the suit or defence, the court considers the 
only compensation which the successful party is entitled to, is a compensation in costs and 
expenses; if the party has suffered any loss beyond these, it is damnum absque injurid. p. 318.
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It is of great importance to the due administration of justice, and in furtherance of the manifest 
intention of the legislature, in giving appellate jurisdiction to this court upon final decrees 
only, that causes should not come up here in fragments or successive appeals ; it would occasion 
very great delays and oppressive expenses, p. 318.

The settled practice of this court is, that whenever damages are claimed by the libellant or the 
claimant, in the original proceedings, if a decree of restitution and costs only passes, it is a 
virtual denial of damages; and the party will be deemed to have waived the claim for damages, 
unless he then interpose an appeal or cross-appeal to sustain that claim, p. 318.

Costs and expenses are not matters positively limited by law, but are allowed in the exercise of a 
sound discretion of the court;1 and no appeal lies from a mere decree respecting costs and 
expenses.2 p. 319.

* Appeal  from the Circuit Court of South Carolina. This case
J was heard at January term 1828, upon questions submitted to the 

court, on an appeal from the circuit court of the district of South Carolina. 
(1 Pet. 511.) The court then decided in favor of the claimant, and directed 
restitution of the cotton which wras the subject of the controversy between 
the parties ; having affirmed the decree of the circuit court of South Carolina. 
By the mandate to the circuit court, it was ordered, “ that such execution 
and proceedings be had, as according to right and justice, and according to 
the laws of the United States, ought to be had.” Upon the filing of the 
mandate, the circuit court ordered, “ that the (jase be put on the docket, and 
it be referred to the officer of this court to examine into the damages sus-
tained by the claimant, David Canter, in consequence of the proceedings of 
the libellants, and report thereon, at as early a day as possible, to this court.” 

The appellant, David Canter, thereupon, filed in the circuit court “ a 
statement of damages sustained by him, by the illegal seizure of 356 bales 
of cotton, by order of the underwriters.” The statement set forth losses on 
the sales of the cotton, and expenses and payments connected with the same, 
amounting to $3639.87 ; losses and probable gain on sales of rice purchased 
by the appellants, and which was sold instead of being shipped, in conse-
quence of the proceedings of the appellees ; the cost of protest and damages 
on a bill of exchange drawn by him, and dishonored in consequence of the 
seizure of the cotton ; law expenses at Charleston and Columbia, in South 
Carolina, and in Washington, and traveling expenses to and in Washington; 
papers from Key West, relative to judicial proceedings there ; postages and 
protests, costs of the supreme courts of the United States, and briefs ; loss 
in the value of the cotton during the pendency of the proceedings, $2860.

The counsel for the appellees filed with the register of the court a protest 
against the order of reference made by the circuit court, to ascertain the 
damages alleged to have been sustained by the appellant, on the grounds : 
1. That the mandate of the supreme court of the United States gave no 
*3001 *auth°rity instructions to the circuit court to inquire into damages.

-1 2. That the decrees of the district, circuit and supreme courts, did not 
award damages to the appellant. 3. That the appellees were not in any 
manner liable for damages. 4. That, at all events, the inquiry into damages 
could not extend beyond the amount of the stipulations entered into by the 
appellees in the original proceedings, by which alone they were before the 
court.

1 See The Wreath, 9 Phila. 467.
s Elastic Fabrics Co. v. Smith, 100 U. S. 210; Paper-Bag Machine Co. v. Nixon, 105 Id. 766.
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The clerk of the circuit court rejected all the claims preferred by the 
appellant, with the exception of the following :

Papers from Key West, to establish legality of proceedings
there, $51, postages and protests, $20 ... - $71 oo

Costs of the supreme courts and briefs, $72.02, protest and
damages on bill drawn by claimant, $222 - 294 02

This grew out of the cotton speculation, the bill was dishonored
in consequence of the seizure, the claimant not being in 
funds to take up the draft.

Connsei fees, at Charleston and Washington - - - 1150 00

$1515 02
Also the loss on the sale of the cotton, which was made before the pro-

ceedings were instituted against the same, and which sale was not completed 
by reason thereof, with interest on the balance of the sale, after deducting 
the actual proceeds of the cotton, when sold by order of the district court, 
$3991.77 ; and also the actual loss on the rice purchased, to be paid for out 
of the proceeds of the cotton, rejecting the claim of probable profits, the 
sum actually allowed being $2820.67.

These allowances were all excepted to by the appellees, and the appellant 
also excepted to the refusal of the clerk of the circuit court to admit all of 
the claims preferred in “the statement.” The circuit court refused to allow 
to the appellant any of the items reported by the clerk, with the exception 
of some of those comprehended in the “ incidental expenses.” As to 
*those items, the clerk rejected the sum of $222 for protests and p 
damages on a bill of exchange, and ordered the counsel fees of the *- 
appellant to be paid under the mandate, upon the authority of The Apollon, 
9 Wheat. 362, as the costs awarded him by the supreme court, $1372.82. 
The appellant appealed to this court.

At the last term, Cruger moved to dismiss the appeal, on the ground, 
that the mandate from this court gave no authority to the circuit court of 
South Carolina to assess damages to the appellant. This motion was opposed 
by Coxe, for the appellant; and the court ordered the cause to be argued 
upon all the questions it involved, when it should be regularly called.

At this term, Coxe, for the appellant, contended, that the decree of the 
circuit court, from which the former appeal was taken, left the question of 
damages open. That appeal was taken by the claimants in the circuit court, 
now the appellees, and it was from a decree, in its nature interlocutory, and 
not final; and if this was not so, it was the act of those who are now appel-
lees, and cannot prejudice the rights of the appellant. In the case now 
before the court, the appeal has been taken by Canter only, and not by those 
who claimed the cotton. The only question, therefore, in this court is, 
whether sufficient damages have been awarded, as no cross-appeal was 
entered, and there can be no inquiry whether damages may be assessed at 
all; this having been decided in the circuit court. The appellee cannot here 
impugn the decree below upon this point.

Is this, then, a case for damages, or rather for full compensation ? The 
entire record is now before this court; the pleadings and the evidence, which 
were under consideration during the last term, still constitute a part of the
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case upon which the decision must be based. It will be recollected, that the 
claimant became the proprietor of the cotton at Key West, where it was 
found in the possession of certain salvors. The libellants were present, by 
* , *their agent, who was cognisant of the proceedings, acquiesced in

J them, and received the portion of the proceeds of sale to which they 
were entitled. The master of the wrecked vessel was also present, and all 
participated in what was done there. No proceedings were ever instituted 
by the libellants, against the authors or abettors of the acts of which they 
complained. No attempt was ever made to arrest them in the progress of 
the business, to punish them afterwards, or to pursue the money in their 
hands. All was reserved for this innocent purchaser. Innocent he was, for 
this court has decreed the sale to be valid, and his title to be incontrovert-
ible ; innocent as regards them, for he did no one act in which they had not 
concurred. They avowed their object to be to break up these proceedings 
at Key West; and this was to be effected by the ruin of this claimant.

This court has definitely settled the question of right between these parties; 
the libellants had no interest in the cotton, the subject-mattei* of the suit; it 
was the property of the claimant. In the prosecution of this suit against 
him, however, he has been deprived of this property ; he has incurred heavy 
expenses and losses, and he asks not vindictive damages ; he asks nothing 
nomine poenoe; he merely asks to be placed in the situation he would have 
occupied had these proceedings never been instituted against him. He claims, 
in fact, nothing which may not properly be awarded under the name of 
restitution. This is emphatically the case in regard to the first item. The 
property has long since been disposed of; it probably has no longer an exist-
ence ; restitution in specie must be had ; the mandate of this court cannot be 
literally executed. This has been rendered impracticable by the acts of 
libellants. They seized upon the article ; they withdrew it from the control 
of the claimant. While thus retained by them, it is so disposed of, that the 
owner can nevei’ be restored to the actual enjoyment of it. What then are 
his rights, and what will satisfy the order of this court that the property 
shall be restored ?
*3121 *He ba<^ entere<l into an actual contract to sell it for $17,425; that

J amount of money was, in fact and in substance, the object of this 
suit. The claimant had no right to the cotton which he had sold. He had 
a right to this amount of purchase-money, and that was what the libellant 
sought to obtain from him ; that was substituted in lieu of the cotton. To 
that sum, then, which was the real value of the cotton to him, the amount for 
which it had been sold, he is now entitled under the decree for restitution. 
This would have been the measure of damages, had Canter brought trover 
for these goods. Kennedy n . Strong, 14 Johns. 128. In replevin, the same 
result would have happened ; and it is stated by the court to be no more 
than an indemnification. Rowley n . Gibbs, 14 Johns. 385.

But this seizure has been decided to be illegal and groundless. It was 
made upon a claim of right, which has been disaffirmed. It is essentially a 
seizure without probable cause. In the case of Gelston v. Hoyt, 13 Johns. 
149, and 3 Wheat. 246, it was held in the state courts, as well as here, that 
a decree of restitution was conclusive, that the seizure was illegal, and that 
where such seizure was made without legal process, such decree entitled the 
party to recover, in an action of trespass, to the amount of the damage actu-
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ally sustained by the seizure. Here, the seizure was made through the inter-
vention of the process of the court; but the only difference which is thereby 
produced is, that the claimant is not compelled to resort to an action of 
trespass to recover his damages ; they may be awarded in the principal suit. 
The general rule established in the case of The Apollon, 9 Wheat. 373, is, 
that the party who seizes, seizes at his peril. The rule for estimating damages 
in that case, was the actual value of the property, with interest. 9 Ibid. 377.

But the professed object is admitted to be indemnification. 12 Wheat. 17. 
How is that indemnification to be afforded? By placing the party where he 
would have been, if no such proceeding had been instituted. The doctrines 
of the civil law may furnish the proper rule. *2 Bro. Civ. & Adm. r^_ 
Law 407 ; Vinnius, Com. 889 ; Digest, lib. 4, tit. 4, 8 33, p. 166 ;
Inst. lib. 4, tit. 16, § 2.

The amount of the stipulation entered into in the district court, furnishes 
no rule for damages ; excepting so far as it operates in favor of the sureties. 
Had no stipulation been required by the court, they still might have gone on 
to assess damages. It is not by the stipulation, that the party subjects him-
self to the jurisdiction and judgment of the court, but by the very fact of 
filing his libel and proceeding in his suit. 10 Wheat. 446.

Ogden, for the appellees, argued, that this was a claim for damages in a 
case where one judge had decided in favor of the claimants or appellees ; 
and the appellees were now called upon to respond in damages, to an extent 
which, were the appellees private persons, would produce their ruin. The 
claim, he contended, was against every principle of law. In case of a seizure 
by a revenue officer, a certificate from the judge of probable cause will 
excuse damages. In case of capture, probable ground for making the capture 
is not a case for damages. There has been no case in which mere civil pro-
ceedings in a court, to establish a supposed right, has exposed the party to such 
liability, unless the proceedings have been malicious. The penalty is costs 
and expenses, in cases of the former description. In the case of Gelston v. 
Hoyt, the vessel was acquitted, and a certificate of probable cause was refused 
by the district judge. Had the district court condemned the vessel in that 
case, would it have been said there was no probable cause ? The Apollon, 
9 Wheat. 373, was a case of capture without probable ground of proceeding.

1. Inasmuch as there was a decree of a competent court, that the seizure 
made by the appellees was one they had a right to make ; this is not a case 
for damages.

2. It was also a case of first impression ; it was a new case, and the party 
had a right to bring it before a court of the United States for examination ; 
this also prevents its being a case for damages. The Louis, 2 Dods. 210.

*Suppose, the appellant entitled to damages. The decree of the 
circuit court of South Carolina was a final decree, or this court had *- 
no jurisdiction on the first appeal. If the party was entitled to damages, 
he should have presented his claim, to the circuit court; not having done so, 
he could not prefer such a claim, when the case went back on the mandate 
of this court. The matter in dispute was the cotton. It was sold by order of 
the court, and the proceeds paid into court. Those proceeds were all the 
court would look to, in any view of those proceedings. All cases of sale by 
a marshal would bring up claims to damages. The test of the value of the
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goods, and the sum. in controversy between parties, is properly ascertained 
by sales, under the order or authority of a court, by a regular officer.

It is said, that if the cotton had not been taken out of the hands of Canter, 
by the proceeding of the appellees, it would have sold for more ; he had, 
at all times, the right to take it out of the possession of the marshal by an 
appraisement and security.

As to probable cause exempting parties from damages. 1 Wheat. 21; 
2 Rob. 132; Hose v. Himely, 4 Cranch 41. There is no difference between 
actions for marine trespass, and civil proceedings, in the law of damages, 
The Marianna Flora, 11 Wheat. 58; The Palmyra, 12 Ibid. 17; 1 Bro. 
Civ. & Adm. Law 100, 105, 398; The Apollo, 1 Hagg. Adm. 30G.

As to the costs of the appeal to this court. The counsel fees are a 
reasonable, but it may be doubted if they are a legal claim. 3 Dall. 301; 
9 Wheat» 309. It is said, in the latter case, that the allowance of counsel 
fees is in the discretion of the court. The case is not then a case for dam-
ages. . If it be such a case, the appellant has waived them.

Webster, in reply.—A view of this case may be taken, differing entirely 
from that which is entertained by the counsel for the appellees. The vessel 
on board of which the cotton was originally shipped was wrecked. Salvage 
was decreed by the court at Key West, to be paid out of the proceeds of 
*3151 carS° ’ *an(i Canter purchased the cotton at the sale made under

-* the order of the court, and shipped it to Charlestown. The right of 
the court at Key West to proceed against the property saved, for salvage, 
was denied ; and at Charleston, the underwriters seized the property. 
Canter was in possession of the property, under the decree of a court, and 
his right to the property was afterwards confirmed in the circuit court, and 
in this court.

This is the case of an action for a marine tort or trespass, not a question 
of prize. Jurisdiction of the case was taken, on the ground of the case 
being of this character. It is an action in the admiralty to try the right of 
property between parties thus situated. What are the principles which 
apply to such a case ? Not those which operate in revenue cases. In those 
cases, certificates of probable cause are allowed, because it is the duty of the 
officer to act, and if he proceeds on reasonable grounds, he is protected. 
Cases of prize rest on similar principles—those of policy. This case is not 
of such a character. The courts of common law and admiralty had con-
current jurisdiction of the case, and the insurance officers might have 
brought trespass at common law. They have chosen a proceeding in the 
admiralty, in rem, and they have taken the goods out of the possession of 
the owner. Goods cannot be taken, without the taker being responsible in 
damages. In a suit at common law, bail would have been given, and the 
owner would have been left in the use of his property. The proceeding was 
like replevin for goods, where security is given to respond in damages.

Had Canter a right to anything beyond what he received ? To ascertain 
his loss, the value of the property, at the time it was taken out of his pos-
session, must be adverted to. The property was taken out of his possession 
by the libellants; they elected this as their remedy, and one ordinarily lead-
ing to loss ; and it is not for them to complain, when they are called upon 
to make recompense for the loss. Cases of this kind, arising on land, are 
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frequently tried. In all cases where property is seized unlawfully, the actor 
must respond in damages. It is no answer, in such cases, to say, the party 
was proceeding in the course of regular litigation ; he proceeds at his peril. 
*Every man may litigate at the charge of costs ; but if in his proceed- (-*31$ 
ings he will change the possession of the property he claims, then he L 
must indemnify the real owner, when the claim is decided against him. In 
case of marine trespass, it is always in the equitable power of the court to 
give damages, and the circuit court should have given them, instead of put-
ting the appellant to a separate action.

It is said, that Canter should have made a claim to damages in the circuit 
court. The case was brought before the court, by the appellees, on its former 
appearance here, and was sent back for further proceedings. It was in the 
power of the circuit court, when the case was again before them, to do all 
that the appellant could properly claim. Restitution, which the appellant 
vras entitled to, was not to be made, by restoring the thing itself; restitution 
could only be made, by placing the appellant in the situation in which he 
was before the seizure.

Story , Justice, delivered the opinion of the court.—This case was for-
merly before this court, upon an appeal taken by the original libellants, the 
American and Ocean Insurance Companies, to the decree of the circuit court, 
awarding restitution of the property to the claimant, Canter, with costs. 
That decree was affirmed by this court, and a mandate issued to the circuit 
court, commanding “ that such execution and proceedings be had in said 
cause, as according to right and justice, and the laws of the United States, 
ought to be had, the appeal notwithstanding.” The case is reported at large 
in 1 Peters 547.

When the case came before the circuit court, upon the mandate, Canter 
made an application to the court to, refer the same to the proper officer to 
examine into the damages sustained by him in consequence of the proceed-
ings of the libellants, and to report thereon. A reference was accordingly 
made to the register to ascertain the damages; and when the case came on 
before him, the libellants entered a protest against any such proceedings, 
upon the grounds, that the mandate gave no authority to inquire into dam-
ages ; that none had been in fact awarded, either by the district, *cir- p3^ 
cuit or supreme court; and that the libellants were not in any manner L 
liable for damages. The register, notwithstanding the protest, proceeded 
to inquire into the damages, and made his report thereon to the circuit 
court, where the same grounds of objection were again taken by the libel-
lants. The court, upon the hearing, asserted the right to inquire into the 
damages, as a matter undisposed of in the former decree; but denied any 
allowance of them, upon the merits, and decreed costs and expenses only to 
the claimant. From this last decree, both parties have appealed to this 
court ; and the case now stands before us for judgment, upon these cross-
appeals.

It is proper to add, that the libellants, in their original libel, prayed that 
the 356 bales of cotton might be decreed to them, with damages and costs ; 
and that the claimant, Canter, in his claim, also prayed for restitution of the 
cotton, with damages and costs. The district court decreed restitution to 
the libellants of part of the cotton, and dismissed the libel as to the residue.
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without any award of damages on either side. Both parties appealed from 
this decree to the circuit court; where, upon the hearing, the decree of the 
district court was reversed, and restitution of all the cotton was decreed to 
Cantef*, with costs (as has been before mentioned*), but without any award of 
damages, or any express reservation of that question in the decree.

Two questions have been made and argued at the bar. The first is, 
whether, under the circumstances, the inquiry into damages could be enter-
tained by the court below, after the cause was remanded for execution by the 
mandate of this court? The second is, whether, if such proceedings could 
be had, the present is a fit case for damages ?

In respect to the last question, if we felt at liberty to entertain it, we 
should have no difficulty in concurring in the opinion of the circuit court, 
that this case was not a fit one for an award of damages. The proceedings 
of the libellants were in the ordinary course, to vindicate a supposed legal 
♦q-j ei title to the property. There is no pretence to say, that the *suit was

J instituted without probable cause, or was conducted in a malicious 
or oppressive manner. The libellants had a right to submit their title to the 
decision of a judicial tribunal, in any legal mode, which promised them an 
effectual and speedy redress. They have failed, not so much from any 
infirmity in their original title, as from the sentence of a court of competent 
jurisdiction (whose very jurisdiction was the matter in question) having 
been adjudged to be conclusive upon that title. Where parties litigate in 
the admiralty, and there is a probable ground for the suit or defence, the 
court consider the only compensation, which the successful patry is entitled 
to, is a compensation in costs and expenses. If the party has suffered any 
loss beyond these, it is, as was justly observed in the opinion of the circuit 
court, damnum absque injurid.

But we are of opinion, that the question of damages is not now open 
before this court. The original decree of restitution, with costs, without 
any allowance of damages, or any express reservation of that question, was 
a virtual denial of damages, and a final decree as to the demand of damages 
set up by Canter in his original claim. It was his duty, at that time, to 
have filed a cross-appeal, if he meant to rely upon his claim for damages ; 
and not having then done so, it was a waiver of the claim, and a submission 
to the decree of restitution and costs only. It is of great importance to the 
due administration of justice, and is in furtherance of the manifest intention 
of the legislature, in giving appellate jurisdiction to this court upon final 
decrees only, that causes should not come up here in fragments, upon suc-
cessive appeals. It would occasion very great delays, and oppressive 
expenses. We have already had occasion to advert to this subject in the 
case of The Santa Maria, 10 Wheat. 431 ; The Palmyra, Ibid. 502 ; 
Chase v. Vasquez, 11 Ibid. 429. We wish it now to be understood by the 
bar, as the settled practice of this court, that wherever damages are 
claimed by the libellant or the claimaint, in the original proceedings, if a 
*3191 decree for restitution and costs only passes, it is a virtual *denial of

J damages ; and the party will be deemed to have waived the claim 
for damages, unless he then interposes an appeal, or cross-appeal, to sustain 
that claim.

As to the costs and expenses, we see no error in the allowance of them 
in the circuit court. They are not matters positively limited by law, but 
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are allowed in the exercise of a sound discretion of the court. And besides, 
it may be added, that no appeal lies from a mere decree respecting costs 
and expenses. The decree of the circuit court is, therefore, affirmed, with 
costs.

This  cause came on to be heard, on the transcript of the record from the 
circuit court of the United States for the district of South Carolina, and 
was argued by counsel: On consideration whereof, it is ordered and 
decreed by this court, that the decree of the said circuit court in this cause 
be and the same is hereby affirmed, with costs for the libellants.

*Daniel  Strin ger , Phil ip M. Linge r , Nicho las , Margar et  and [*320 
Josep h Ling er , Plaintiffs in error, v. The Lessee of John  
Young , Archi bald  Mc Cal l , Mary  Cadwal lader , Will iam  Peed  
and Anne  his wife, and Harr iet  Mc Call .

Land-law of Virginia.—Evidence.—Surveys and patents.
On a trial in ejectment, the plaintiffs offered in evidence a number of entries of recent date,'made 

by the defendants, within the bounds of the tract of land in dispute, designated as “Young’s 
four thousand acres;” and attempted to prove, by a witness, that Young, when he made the 
entries, had heard of the plaintiffs’ claim to the land; the defendants then offered to introduce 
in evidence, official copies of entries made by other and third persons, since the date of the 
plaintiffs’ grant; for the purpose of proving a general opinion, that the lands, contained in the 
plaintiffs’ survey, made under the order of the court, after the commencement of the suit, were 
vacant at the date of such entries; and to disprove notice to him of the identity of plaintiffs’ 
claim, when he made the entries under which he claimed: This evidence was, unquestionably, 
irrelevant, p. 337.

Entries made subsequent to the plaintiffs’ claim, whatever might have been the impression under 
which they were made, could not possibly affect the title held under a prior entry, p. 337.

The admission of evidence which was irrelevant, but which was not objected to, will not authorize 
the admission of other irrelevant evidence, offered to rebut the same, when the same is 
objected to.1 p. 337.

The land law of Virginia directs, that, within three months atyer a survey is made, the surveyor 
shall enter the plat and certificate thereof in a book, well bound, to be provided by the court 
of his county, at the county charge; after prescribing this, among other duties, the law pro-
ceeds to enact, that any surveyor failing in the duties aforesaid, shall be liable to be indicted ; 
the law, however, does not declare that the validity of such survey shall depend, in any degree, 
on its being recorded, p. 338.

The chief surveyor appoints deputies at his will, and no mode of appointment is prescribed; the 
survey made by his deputy is examined and adopted by himself, and is certified by himself, 
to the register of the land-office; he recognises the actual surveyor as his deputy in that 
particular transaction, but this, if it be unusual or irregular, cannot affect the grant, p, 340.

Objections which are properly overruled, when argued against a legal title, in support of a?t 
equity, dependent entirely on a survey of land for whidh a patent has been issued, can have 
no weight, when urged against a patent regularly issued in all the forms of law, p. 340.

In Virginia, the patent is the completion of the title, and establishes the performance of every 
pre-requisite; no inquiry into the regularity -of those preliminary measures which ought to pre-
cede it, is made, in a trial at law ; no case has shown that it may be impeached at law, unless 
it be for fraud ; not legal and technical, but actual and positive fraud, in fact, committed by 
the person who obtained it; and even this is questioned, p. 340. .

*It is admitted to have been indispensably necessary to the plaintiffs’ action, to show a r 
valid title to the land in controversy, and that the defendants wrere at liberty to resist *-

1 Farmers’ & Manufacturers’ Bank v. Whinfield, 24 Wend. 419.
197


	Rachel Canter, Administratrix of David Canter, deceased, Claimant, v. The American Insurance Company and The Ocean Insurance Company of New York, Appellants.

		Superintendent of Documents
	2025-07-02T17:05:34-0400
	US GPO, Washington, DC 20401
	U.S. Government Publishing Office
	GPO attests that this document has not been altered since it was disseminated by GPO




