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authority by imposing a new liability on the principal 
for the agent’s act in issuing the bill, even though the mer-
chandise was not received. But respondent’s liability 
here is not predicated on the agent’s authority to issue 
bills which, so far as appears, he did not have, but upon 
his authority to notify petitioner of the arrival or non-
arrival of the merchandise which he clearly did have. 
Congress, by enlarging, in a bills of lading act, the implied 
authority of an agent to issue bills of lading, can hardly 
be said to have dealt by implication with a general rule 
of liability applicable in other classes of transactions not 
involving bills of lading.

Reversed.

Mr . Just ice  Sutherl and  concurs in the result.

ORIEL et  al . v. RUSSELL, TRUSTEE.

PRELA v. HUBSHMAN, TRUSTEE.

certi orari  to  the  circui t  court  of  app eals  for  the  
SECOND CIRCUIT.

Nos. 92 and 91. Argued November 20, 21, 1928.—Decided January 
14, 1929.

1. An order commanding a bankrupt to turn over to his trustee in 
bankruptcy books or property which he is charged with wilfully 
withholding but which he denies are within his possession or con-
trol, should be made only on clear and convincing evidence, exceed-
ing a mere preponderance. P, 362.

2. In a civil proceeding to commit a bankrupt for contempt until he 
shall deliver books or property to his trustee in bankruptcy as com-
manded by a turn-over order, the order cannot be attacked col-
laterally by evidence that the books or papers were not in the bank-
rupt’s possession or control at the time when it was made. P. 363.

23 F. (2d) 409, 413, affirmed.

Certiora ri , 277 U. S. 579, to judgments of the Circuit 
Court of Appeals affirming orders of the District Court
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committing bankrupts for contempt in failing to deliver 
books and property to their trustees in bankruptcy as re-
quired by orders of the court. For the opinion of the Dis-
trict Court in the Oriel case, see 17 F. (2d) 800.

Mr. Hugo Levy for petitioners in No. 92.
The evidence was insufficient even to justify a finding 

that the books directed to be delivered were in existence.
The summary order and the motion to punish for con-

tempt are separate and distinct proceedings. Johnson v. 
Goldstein, 11 F. (2d) 702; Stuart v. Reynolds, 204 Fed. 
709; In re Haring, 193 Fed. 168; In re Elias, 240 Fed. 
448; In re Marks, 176 Fed. 1018; Scheer v. Brown, 130 
Fed. 328; Sinsheimer v. Simonson, 107 Fed. 598; In re 
Hyman, 225 Fed. 1000; In re Plaza Shoe Co., 15 F. (2d) 
228; In re Ahlstrom & Enholm Co., 26 F. (2d) 268.

The present ability to comply with the turnover order 
must be clearly shown and the degree of proof required 
in purely civil proceedings is not sufficient. It was nec-
essary to prove the contempt beyond a reasonable doubt. 
Citing some of the authorities given in the next argu-
ment and also: Ripon Knitting Co. v. Schreiber, 101 Fed. 
810; In re Adler, 129 Fed. 502; Gilbert’s Collier on Bank-
ruptcy, 13th ed., p. 655; Ketchum v. Edwards, 153 N. Y. 
534; In re Elias, 40 App. Div. 632; Johnson v. Austin, 76 
App. Div. 312; Watertown Paper Co. v. Place, 51 App. 
Div. 633; Saal v. South Brooklyn Ry. Co., 122 App. Div. 
364; Andreanao v. Utterback, 202 la. 570; In re Chav- 
kin, 249 Fed. 342; In re Stavrahn, 174 Fed. 330; In re 
Small Shoe Co., 16 F. (2d) 205; Subinsky v. Bodek, 172 
Fed. 340.

Mr. Benjamin Siegel for respondent in No. 92.

Mr. Archibald Palmer, with whom Mr. Max L. Rosen-
stein was on the brief, for petitioner in No. 91.

In proceedings against a bankrupt for contempt for 
failure to obey an order requiring him to turn over money 
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or property to a trustee, the court should make a new and 
independent investigation and should consider all material 
evidence relating to what preceded, as well as what fol-
lowed, the referee’s report, and from such investigation and 
evidence determine whether or not the bankrupt’s disobedi-
ence is wilful and contumacious, and whether or not the 
bankrupt has the present ability to comply. In re Davi-
son, 143 Fed. 673; In re Goodrich, 183 Fed. 106; In re 
Cole, 163 Fed. 180; Samuel v. Dodd, 142 Fed. 68; In re 
Elias, 240 Fed. 448; In re Haring, 193 Fed. 168.

The acts charged to the bankrupt constitute conceal-
ment, punishable by imprisonment, and proof must be 
beyond a reasonable doubt. In re Levy & Co., 142 Fed. 
442; In re Small Shoe Co., 16 F. (2d) 205; United States 
ex rel. Palais v. Moore, 294 Fed. 852; In re Plaza Shoe 
Co., 15 F. (2d) 278; In re Weber, 200 Fed. 404.

This view is supported by the following authorities: 
In re Cole, 144 Fed. 392; In re Goodrich, 184 Fed. 5; 
Subinsky v. Bodek, 172 Fed. 340; American Trust Co. v. 
Wallis, 126 Fed. 464; Kirsner v. Tdliarferro, 202 Fed. 51; 
In re Elias, 240 Fed. 448; Stuart v. Reynolds, 204 Fed. 
709; Samuel v. Dodd, 142 Fed. 68; Johnson v. Goldstein, 
11 F. (2d) 702; In re Haring, 193 Fed. 168; Freed v. 
Central Trust Co., 215 Fed. 873; Boyd v. Glücklich, 116 
Fed. 131.

The record disclosing a serious doubt of the bankrupt’s 
ability to comply with the turn-over order, the commit-
ment order, as a matter of law, is invalid. In re Oriel, 
Confino & Co., 23 F. (2d) 409, dis. op.; In re Magen, 18 
Fed. 288; In re American Trust Co., 126 Fed. 464.

Mr. George L. Cohen for respondent in No. 91.

Mr. Chief  Justice  Taft  delivered the opinion of the 
, Court.

These are writs of certiorari to orders of commitment 
of bankrupts for contempt, one in No. 92 of Harry Oriel 
and Joseph Confino, and the other in No. 91 of Samuel 
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Prela, made by the United States District Court for the 
Southern District of New York, and affirmed by the Cir-
cuit Court of Appeals for the Second Circuit. They were 
heard together.

In the Oriel case, the order, the breach of which led 
to the commitment, was against Oriel and Confino, direct-
ing them to turn over to their trustee in bankruptcy their 
books for the year 1925. The turnover order was made 
upon the report of the Referee, October 22, 1926. The 
books directed to be turned over were a ledger, a purchase 
book and journal, a cash book and a time book. The 
petition was filed in August, 1926, the order to turn over 
granted October 22, 1926, and the order of commitment 
appealed from was entered March 8, 1927. The excuse 
offered by the bankrupts for noncompliance was that the 
books were not in their possession and had not been since 
they moved from one store to another in January, 1926, 
before the bankruptcy. It appeared that the only books 
which were missing were the books of 1925. These were 
necessary to sustain the entries in the books in 1926, 
showing the basis for the figures for the books of that 
critical year. The Court discredited the excuse of in-
ability to comply. There was conflicting evidence, but 
after an extended hearing, the Referee found that the 
books of account were with the bankrupts or under their 
control. No appeal was taken from the turnover order, 
and after a failure to comply therewith, a motion followed 
for an order of contempt which committed them to jail, 
there to be confined and detained until they purged them-
selves. On the motion to commit, the bankrupts at-
tempted to introduce evidence on the issue whether at the 
time of the turnover order they had the books in their 
possession or under their control. The Referee and the 
District Court refused to retry that issue on the ground 
that the turnover order could not be collaterally attacked. 
17 F. (2d) 800. No attempt was made by the bank-
rupts to show that there was any change in respect to
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the custody of the books after the turnover order. The 
Circuit Court of Appeals affirmed the action of the Dis-
trict Court. 23 F. (2d) 4Q9.

In the Prêta case, the bankrupt was directed to turn 
over to his trustees merchandise and money amounting 
in all to about $10,000. An appeal from the turnover 
order was denied by the Circuit Court of Appeals. Fail-
ure to comply resulted in a contempt order similar to that 
in the Oriel case. 23 F. (2d) 413. It was attempted 
to introduce in the Prêta case, as it had been in the Oriel 
case, evidence to show that the original turnover order 
was wrong and witnesses were called who had been 
available at the original hearing but had not then been 
subpoenaed.

The cases are brought here on the ground of error in 
the District Court in holding that the turnover order 
could not be collaterally attacked and that the only evi-
dence which was relevant on the motion to commit for 
contempt was evidence tending to show that since the 
turnover order, circumstances had happened disclosing 
the inability of the bankrupts to comply with the order. 
It was urged that a finding of contempt required a greater 
weight of evidence than a turnover order, and hence that 
the former could not be predicated upon the latter with-
out a reëxamination of all the evidence. These rulings 
present the question before us.

We think a proceeding for a turnover order in bank-
ruptcy is one the right to which should be supported by 
clear and convincing evidence. The charge upon which 
the order is asked is that the bankrupt, having possession 
of property which he knows should have been delivered by 
him to the trustees, refuses to comply with his obligation 
in this regard. It is a charge equivalent to one of fraud, 
and must be established by the same kind of evidence 
required in a case of fraud in a court of equity. A mere 
preponderance of evidence in such a case is not enough.
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The proceeding is one in which coercive methods by im-
prisonment are probable and are foreshadowed. The 
Referee and the Court in passing on the issue under such 
a turnover motion should therefore require clear evidence 
of the justice of such an order before it is made. Being 
made, it should be given weight in the future proceedings 
as one that may not be collaterally attacked by an effort 
to try over the issue already heard and decided at the 
turnover. Thereafter on the motion for commitment the 
only evidence that can be considered is the evidence of 
something that has happened since the turnover order 
was made showing that since that time there has newly 
arisen an inability on the part of the bankrupt to comply 
with the turnover order.

The proceedings in*these two cases have been so long 
drawn out by efforts on the part of the bankrupts to retry 
the issue presented on the motion to turn over as to be, 
of themselves, convincing argument that if the bank-
ruptcy statute is not to be frittered away in constant 
delays and failures of enforcement of lawful orders, the 
rule we have laid down is the proper one.

The decision of the Court in the case of Gompers v. 
Bucks Stove & Range Co., 221 U. S. 418, 442, and the 
discussion of Mr. Justice Lamar in that case, leave no 
doubt that a motion to commit the bankrupt for failure 
to obey an order of the Court to turn over to the receiver 
in bankruptcy the property of the bankrupt is a civil con-
tempt and is to be treated as a mere step in the proceed-
ings to administer the assets of the bankrupt as provided 
by law, and in aid of the seizure of those assets and their 
proper distribution. While in a sense they are punitive, 
they are not mere punishment—they are administrative 
but coercive, and intended to compel, against the reluc-
tance of the bankrupt, performance by him of his lawful 
duty.
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With reference to the character or degree of proof in- 
establishing a civil fraud, the authorities are quite clear 
that it need not be beyond reasonable doubt, because it 
is a civil proceeding. Lalone n . United States, 164 U. S. 
255, 257; United States v. American Bell Telephone Co., 
167 U. S. 224, 241; 5 Wigmore, Evidence (2d ed. 1923), 
§ 2498, 2, 3, and the cases cited. The court ought not to 
issue an order lightly or merely on a preponderance of the 
evidence, but only after full deliberation and satisfactory 
evidence, with the understanding that it is rendering a 
judgment which is only to be set aside on appeal or some 
other form of review, or upon a properly supported peti-
tion for rehearing in the same court.

A turnover order must be regarded as a real and serious 
step in the bankruptcy proceedings and should be 
promptly followed by commitment unless the bankrupt 
can show a change of situation after the turnover order 
relieving him from compliance. There is a possibility, 
of course, of error and hardship, but the conscience of 
judges in weighing the evidence under a clear perception 
of the consequences, together with the opportunity of 
appeal and review, if properly taken, will restrain the 
courts from recklessness of bankrupt’s rights on the one 
hand and prevent the bankrupt from flouting the law on 
the other. The cases on this subject are legion, with 
varying views, but the following seem to us to lay down 
more nearly the correct view. Toplitz v. Walser, 27 F. 
(2d) 196; Epstein v. Steinjeld, 210 Fed. 236; Schmid n . 
Rosenthal, 230 Fed. 818; Frederick v. Silverman, 250 Fed. 
75; Reardon n . Pensoneau, 18 F. (2d) 244; United States 
ex rel. Pdleais v. Moore, 294 Fed. 852; In re Frankel, 184 
Fed. 539; Drakejord n . Adams, 98 Ga. 772; Collier, Bank-
ruptcy, 652 (Gilbert’s ed. 1927).

There are contempt cases where under a decree for 
alimony, it is necessary to resort to coercive measures to 
secure compliance, and the issue of fact arises as to the 
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ability of the contemnor to pay what is owing. The rules 
of evidence are much the same as here laid down for 
bankruptcy. Smiley v. Smiley, 99 Wash. 577; Barton n . 
Barton, 99 Kan. 727; Ex parte Von Gerzabek, 58 Cal. 
App. 230; Hurd N. Hurd, 63 Minn. 443; Heflebower v. 
Heflebower, 102 Ohio St. 674; Fowler v. Fowler, 61 Okla. 
280.

The conclusive effect in a proceeding of this sort of an 
order of 11 turnover ” finds its analogy in the inquiry in 
contempt proceedings for violating an injunction issued 
by a court of general jurisdiction. Howat v. Kansas, 258 
U. S. 181; Huttig Sash Co. v. Fuelle, 143 Fed. 363; 
People v. Van Buren, 136 N. Y. 252; Hamlin v. New 
York, N. H. & H. R. R., 170 Mass. 548; Ketchum v. 
Edwards, 153 N. Y. 534, 538; Cape May Railroad v. John-
son, 35 N. J. Eq. 422; Saginaw Lumber Co. v. Griff ore, 
145 Mich. 287; Cline v. Whitaker, 144 Wis. 439; Hoskins 
v. Somerset Coal Co., 219 Pa. 373; Hake n . People, 230 Ill. 
274; Hilton v. Hilton, 89 N. J. Eq. 472; Root v. Mac-
Donald, 260 Mass. 344.

A number of cases can be found in the decisions of the 
Circuit Courts of Appeal and the District Courts indicating 
a hesitation and great reluctance to issue orders of com-
mitment where there is any reasonable doubt of the 
ability of the bankrupt to comply with the turnover order. 
Kirsner v. Taliaferro, 202 Fed. 51; Stuart v. Reynolds, 
204 Fed. 709; In re Haring, 193 Fed? 168. We think it 
would be going too far to adopt the severer rule of crimi- 
nal cases and would render the bankruptcy system less 
effective. We find ourselves in general accord on this 
subject with the remarks of the late Circuit Judge Mc-
Pherson, of the Third Circuit, who used the following 
language in the case of Epstein v. Steinfeld, 206 Fed. 568 
[p. 569]:

“ In the case in hand, the consequence is that, as the 
order to pay or deliver stands without sufficient reply, it 



366 OCTOBER TERM, 1928.

Opinion of the Court. 278U.S.

remains what it has been from the first—an order pre-
sumed to be right, and therefore an order that ought to be 
enforced. In the pending case, or in any other, the court 
may believe the bankrupt’s assertion that he is not now in 
possession or control of the money or the goods, and in 
that event the civil inquiry is at an end; but it is also 
true that the assertion may not be believed, and the bank-
rupt may therefore be subjected to the usual pressure that 
follows willful disobedience of a lawful command, namely, 
the inconvenience of being restrained of his liberty. No 
doubt this may be unpleasant; it is intended to be un-
pleasant, but I see no reason why the proceeding should 
be condemned, as if it interfered with the liberty of the 
citizen without sufficient reason or excuse. I have known 
a brief confinement to produce the money promptly, thus 
justifying the court’s incredulity, and I have also known it 
to fail. Where it has failed, and where a reasonable interval 
of time has supplied the previous defect in the evidence, 
and has made sufficiently certain what was doubtful be-
fore, namely, the bankrupt’s inability to obey the order, 
he has always been released, and I need hardly say that he 
would always have the right to be released, as soon as the 
fact becomes clear that he can not obey. Actual or vir-
tual imprisonment for debt has ceased, but imprisonment 
to compel obedience to a lawful judicial order (if it ap-
pear that obedience is being willfully refused) has not yet 
ceased and ought not to cease, unless it-should be thought 
expedient to destroy all respect for the courts by stripping 
them of power to enforce their lawful decrees.”

In the two cases before us, the contemnors had ample 
opportunity in the original hearing to be heard as to the 
fact of concealment, and in the motion for the contempt 
to show their inability to comply with the turnover order. 
They did not succeed in meeting the burden which was 
necessarily theirs in each case, and we think, there-
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fore, that the orders of the Circuit Court of Appeals in 
affirming the judgments of the District Court were the 
proper ones.

The judgments are affirmed.

STATE OF WISCONSIN et  al . v . STATE OF ILLI-
NOIS AND SANITARY DISTRICT OF CHICAGO 
ET AL.

STATE OF MICHIGAN v. SAME.

STATE OF NEW YORK v. SAME.

Nos. 7, 11, and 12 Original. Argued April 23, 24, 1928.— 
Decided January 14, 1929.

1. A suit between States bordering on the Great Lakes, in which the 
plaintiffs «ought to enjoin the defendant State and its administra-
tive agency from diverting the lake water through a sanitary canal 
into another watershed under a permit from the Secretary of War, 
alleging that the diversion, by lowering the level of the lakes and 
waters connecting them, inflicted great damage upon public and 
private riparian property in the plaintiff States and to their water-
borne commerce; that it was contrary to legislation of Congress, 
and, if permitted thereby, was unconstitutional in that it exceeded 
the power of Congress to regulate commerce, preferred the ports 
of one State over those of other States, deprived the plaintiffs and 
their citizens of property without due process of law, and invaded 
the sovereign rights of the plaintiffs as members of the Union,— 
held a case within the original jurisdiction of this Court. P. 409.

2. Under § 10 of the Act of 1899, 26 Stat. 455, obstructions to the 
navigable capacity of the waters of the United States are prohibited 
if not affirmatively authorized by Congress; but obstructions of the 
kinds specified in the second and third clauses of the section are so 
authorized when approved by the Chief of Engineers and the 
Secretary of War, without further action by Congress. P. 411.

3. The authority thus conferred on executive officers is not an uncon-
stitutional delegation as applied to determining the amount of water 
that may be diverted from a lake without impairing navigability. 
P. 414,
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