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would require us to adopt the construction, at least reason-
ably possible here, which would uphold the act. United 
States v. Delaware & Hudson Co., 213 U. S. 366, 407; 
United States v. Standard Brewery, 251 U. S. 210, 220; 
United States v. Jin Fuey Moy, 241 U. S. 394, 401, 402; 
Panama Railroad Co. v. Johnson, 264 U. S. 375, 390. The 
judgment below

As to the two trusts, Nos. 1831, 3048—Reversed.
As to the five trusts, Nos. 4477, 4478,

4479, 4480, and 4481 —Affirmed.

GLEASON v. SEABOARD AIR LINE RAILWAY 
COMPANY.

CERTIORARI TO THE CIRCUIT COURT OF APPEALS FOR THE 
FIFTH CIRCUIT.

No. 51. Argued November 22, 1928.—Decided January 2, 1929.

1. The doctrine that a principal shall be held liable for the fraudulent 
representations of his agent made within the scope of the agent’s 
authority, is not subject to an exception exonerating the principal 
where the agent acts with the secret purpose to benefit only him-
self and without the knowledge or consent of the principal. Fried-
lander v. Texas & Pacific Ry. Co., 130 U. S. 146, distinguished and 
in part overruled. P. 353.

2. Plaintiff paid a draft attached to an “ order notify ” bill of lading 
in reliance upon notice and assurance that the goods had arrived, 
given to him by an agent of the defendant railway company whose 
duty it was to give such notices of arrival. It turned out 
that the draft and bill had been forged by the agent himself and 
by him negotiated for the purpose of defrauding the plaintiff to 
the agent’s own advantage. Held that the railway company was 
liable for the deceit. P. 353.

3. Section 22 of the Bills of Lading Act, enlarging the implied author-
ity of agents to issue bills of lading, has no bearing on the present 
case. P. 357.

21 F. (2d) 883, reversed.
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Certi orar i, 276 U. S. 612, to a judgment of the Circuit 
Court of Appeals which reversed a judgment recovered 
by Gleason in the District Court against the Railway 
Company in an action for deceit. The case had been 
removed from the state court on the ground of diversity 
of citizenship.

Mr. Edward Brennan, with whom Mr. Walter C. Hart-
ridge was on the brief, for petitioner.

The following authorities were cited:
Hern v. Nichols, 1 Salk. 289; Grammar n . Nixon, 1 Str. 

653; Lloyd v. Grace, 1912, A. C. 716; Tome v. Parkersburg 
R. R. Co., 39 Md. 36; Planter’s Co. v. Merchants Nat’l 
Bank, 78 Ga. 578; Bank of Palo Alto v. Pacific Postal 
Telegraph Co., 103 Fed. 841; Merchants Bank v. State 
Bank, 10 Wall. 604; Nat’l Bank v. Chicago, etc. R. R. Co., 
44 Minn. 224; Barwick v. English Joint Stock Bank, L. R. 
2 Ex. 259; British Mutual Banking Co. v. Chamwood 
Forest R. R. Co., 18 Q. B. D. 714; Limpus v. London 
Omnibus Co., 32 L. J. Ex. 34; Dun v. City Nat’l Bank, 
58 Fed. 174; Harriss, Irby & Vose v. Allied Compress Co., 
6 F. (2d) 7; Cleaney v. Parker, 167 Ala. 134; Dregman n . 
Morgan County Bank, 62 Colo. 277; Bridgeport Bank N. 
N. Y. & N. H. R. R. Co., 30 Conn. 231; First Nat’l Bank 
v. Peck, 180 Ind. 649; Barnes v. Century Savings Bank, 
165 la. 141; Jones v. Shearwood Distilling Co., 150 Md. 
24; Allen v. South Boston R. R. Co., 150 Mass. 200; 
Engen v. Merchants State Bank, 164 Minn. 293; Berko- 
vitz v. Morton-Gregson, 112 Neb. 154; Fifth Avenue Bank 
v. Railway Co., 137 N. Y. 231; Havens v. Bank of Tar-
boro, 132 N. C. 214; Cincinnati v. City Nat’l Bank, 56 
Oh. St. 351; City Nat’l Bank v. Martin, 70 Tex. 643; 
Appeal of Kisterbrock, 127 Pa. 601; Griswold v. Haven, 
25 N. Y. 595; Farmers Bank v. Butchers Bank, 16 N. Y. 
125; First Nat’l Bank v. Fourth Nat’l Bank, 56 Fed. 967; 
Armstrong v. Ashley, 204 U. S. 272.
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Wigmore, 7 Harv. L. R., 315, 383, 441; Holmes, 4 id. 
345; 5 id. 1; 43 A. L. R. 615; Holmes, The Common 
Law, 231; Williston, Sen. Doc. 650, 62d Cong., 2d Sess. 
p. 26; 2 Pollock and Maitland, Hist. Eng. L. 526; 8 Holds-
worth, Hist. Eng. L., 222; Baty, Vicarious Liability, 1; 
Mechem, Agency, <§§ 1988, 1990; Pollock, Torts, 12 Ed. 
76; Vance, 4 Mich. L. R., 209.

Mr. E. Ormonde Hunter for respondent.
The federal rule is against liability. Friedlander v. 

Texas & Pacific R. R., 130 U. S. 416; Harris, Irby & Vose 
v. Allied Compress Co., 6 F. (2d) 7; Thompson-Huston 
Electric Co. v. Capital Electric Co., 65 Fed. 341; The 
Schooner Freeman v. Buckingham, 18 How. 182; Pollard 
v. Vinton, 105 U. S. 7; Iron Mountain Ry. Co. v. Knight, 
122 U. S. 79; Lilly v. Hamilton Bank, 178 Fed. 56; Dun v. 
City Natl Bank, 58 Fed. 174; 2 C. J. 853.

The general authorities recognize this as the federal 
rule. 39 C. J. 1295 ; 2 id. 854; Mechem, Agency, 2d ed. 
1557; Fletcher Cyc. Corp., Vol. 5, 5230; Labatt, Master 
and Servant, 7218.

Legislative recognition has also by statute (Bill of 
Lading Act of 1916) fixed and confirmed this principle of 
law creating a narrow and definite statutory exception to 
that rule instead of abrogating it. U. S. Code, § 102; 
Gleason v. Seaboard Air Line, 21 F. (2d) 884; 15 C. J. 
937; Hedgecock v. Davis, 64 N. C. 650.

The federal doctrine and not state law is applicable to 
the facts in this case. Fitch, Cornell & Co. n . Railroad 
Co., 155 N. Y. S. 1079.

Authorities advanced by petitioner differentiated. 
Either an application of local law in the federal court, or 
act of servant although fraudulent, done for the purpose of 
advancing business, or tort ratified by master either by 
act or estoppel in pais: Merchants Bank v. State Bank, 
10 Wall. 604, not in bad faith, ratification; Armstrong v. 
American Exchange Bank, 133 U. S. 434, ratification 
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estoppel and application of the law of Ohio; Bank of Palo 
Alto v. Pacific Postal Telegraph Co., 103 Fed. 841, state 
rule applicable; Smith v. First Nat’l Bank, 268 Fed. 781, 
state rule applicable, not clear act solely for agent’s bene-
fit; Natl City Bank v. Carter, 14 Fed. (2d) 940, state law 
applicable, still pending on appeal; Manhattan Beach Co. 
v. Hornet, 27 Fed. 484, ratification, estoppel by conduct.

Mr . Justice  Stone  delivered the opinion of the Court.
This case is here on certiorari, 276 U. S. 612, to review 

a judgment of the Circuit Court of Appeals for the Fifth 
Circuit, 21 F. (2d) 883, reversing a judgment for petitioner 
of the District Court for southern Georgia.

At the trial by jury it appeared that respondent rail-
way company has terminals for the receipt and delivery 
of freight both at Charleston, S. C. and Savannah, Ga.; 
that McDonnell was an employee of respondent at its 
Savannah office, whose duty it was, and whose continu-
ous practice it had been, to give notice to those engaged 
in the cotton trade, including petitioner, a cotton factor 
in Savannah, of the arrival of cotton at the Savannah 
terminal under “ order notify ” bills of lading. There 
was evidence from which the jury could have found that 
on March 19, 1925, McDonnell, so acting, gave petitioner 
notice of arrival of a shipment of cotton under a desig-
nated order notify bill of lading; that later, on the same 
day, a local bank presented to petitioner the described 
bill of lading, regular in form and properly endorsed, with 
an attached draft on petitioner for $10,000, which peti-
tioner paid in reliance upon the notice of arrival given 
by the agent and the apparent regularity of the docu-
ments; that after presentation of the draft and before 
payment McDonnell had again informed petitioner, in 
response to an inquiry, that the cotton described in the 
bill of lading had arrived. There was evidence also plainly
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indicating that petitioner would not have paid the 
draft without that assurance. The draft and the bill of 
lading, purporting to be issued by respondent at its 
Charleston office, eventually proved to have been forged 
and negotiated by McDonnell in Charleston, while tem-
porarily absent from his duties in Savannah, and his en-
tire course of conduct with respect to them, including his 
false notice to petitioner, was in the successful pursuance 
of a scheme to defraud petitioner of the amount paid by 
it on the draft.

The second count of petitioner’s declaration, and the 
only one presently involved, set out a cause of action 
in deceit by McDonnell acting as the agent of respondent 
in giving the petitioner the false notice, and set up that 
the petitioner was induced to pay the draft by the repre-
sentation that the cotton had arrived. The court, dis-
regarding any question of want of due care on the part 
of respondent, instructed the jury that if it found that 
the false notice by McDonnell to petitioner was given 
within the scope of his authority and that petitioner had 
in fact been induced by the false statement to take up 
the draft, it should return a verdict for the petitioner. 
Judgment on the verdict for petitioner was reversed by 
the court of appeals on the ground that an employer is 
not liable for the false statements of an agent made solely 
to effect a fraudulent design for his own benefit and not 
in behalf of the employer or his business, the court say-
ing (p. 884): “ Under the general rule prevailing in the 
federal courts an employer is not liable for such conduct 
of his employee, Friedlander v. Texas & Pacific Ry. Co., 
130 U. S. 416 . . .”

In the Friedlander case the action was brought to re-
cover for the non-delivery of merchandise, purported to 
have been received by the defendant carrier and covered 
by a bill of lading issued by its agent, admittedly author- 

272280—29------ 23
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ized to issue bills of lading in the usual course of business. 
The bill had been fraudulently issued by the agent for his 
own enrichment and the described merchandise had not, 
in fact, been received by the defendant or its agent. The 
court held that there was no implied authority in the 
agent to issue bills of lading for merchandise not actually 
received, and that there was consequently no contractual 
obligation on the part of the carrier. As the only act 
of the agent complained of, the issuance of the bill of 
lading, was thus held not to be within the scope of his 
authority, that holding was sufficient to dispose of the en-
tire case. To this extent the case has been often cited 
and followed. Louisville <& Nashville R. R. Co. n . Nat. 
Park Bk., 188 Ala. 109, 119; Roy & Roy v. Northern 
Pacific Ry Co., 42 Wash. 572, 576; contra, Bank of Ba-
tavia v. New York, etc. R. R. Co., 106 N. Y. 195. But the 
court in the Friedlander case went on to say (p. 425): 
“ . . . nor is the action maintainable on the ground of 
tort. ‘ The general rule \ said Willes, J., in Barwick v. 
English Joint Stock Bank, L. R. 2 Ex. 259, 265, ‘ is that the 
master is answerable for every such wrong of the servant 
or agent as is committed in the course of the service and 
for the master’s benefit, though no express command or 
privity of the master be proved.’ See also Limpus v. Lon-
don General Omnibus Co., 1 H. & C. 526. The fraud was 
in respect to a matter within the scope of Easton’s em-
ployment or outside of it. It was not within it, for bills 
of lading could only be issued for merchandise delivered; 
and being without it, the company, which derived and 
could derive no benefit from the unauthorized and fraudu-
lent act, cannot be made responsible. British Mutual 
Banking Co. v. Charnwood Forest Railway Co., 18 Q. B.
D. 714.”

The rule, applied in that case, that the authority of an 
agent to issue bills of lading is impliedly conditioned upon 
the receipt of the merchandise described in the bill, has
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now been modified by statute. Section 221 of the Federal 
Bills of Lading Act, 39 Stat. 542, applicable to bills of 
lading of common carrier’s in interstate and foreign com-
merce, provides that the carrier, in certain enumerated 
cases, shall be liable on a bill so issued, even though the 
merchandise is not received by the agent.

But the above quoted passage from that case, taken in 
conjunction with other references in the opinion to the 
fraudulent conduct of the agent for his own benefit, has 
been regarded as authority for the broader rule applied 
by the court below, and the present case must turn upon 
the sufficiency of the rule thus announced. For there was 
here no want of authority in the agent. His power to act 
for his principal was not contingent upon any act or omis-
sion of another. From the verdict we must take it that 
it was his duty unconditionally to answer the inquiry of 
petitioner as to the arrival of the goods, and concededly, if 
acting within the scope of his employment, the respondent 
would have been liable, however flagrant the agent’s act, 
had it not been tainted by his selfish motive. Nelson Busi-
ness College v. Lloyd, 60 Ohio St. 448; Aiken v. Holyoke 
St. Ry. Co., 184 Mass. 269. Binghampton Trust Co. v. 
Auten, 68 Ark. 299.

The limitation upon the doctrine of respondeat superior 
applied by the court below finds little support other than 
in the passage quoted and in cases, chiefly in some of the

1 Sec. 22. That if a bill of lading has been issued by a carrier or on 
his behalf by an agent or employee the scope of whose actual or 
apparent authority includes the receiving of goods and issuing of bills 
of lading therefor for transportation in commerce among the several 
States and with foreign nations, the carrier shall be liable to (a) the 
owner of goods covered by a straight bill subject to existing right of 
stoppage in transitu or*(b) the holder of an order bill, who has given 
value in good faith, relying upon the description therein of the goods, 
for damages caused by the nonreceipt by the carrier of all or part of 
the goods or their failure to correspond with the description thereof 
in the bill at the time of its issue.
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lower federal courts, purporting to follow it, see Harris, 
Irby 6c Vose v. Allied Compress Co., 6 F. (2d) 7, 9; Ameri-
can Surety Co. v. Pauly, 72 Feci. 470, 482; Dun v. City 
Nat'l Bank, 58 Fed. 174, 179; cf. Leachman v. Board of 
Supervisors, 124 Va. 616, 624, but in those cases it was not 
necessary to the decision. The state courts, including 
those of Georgia where the cause of action arose, have 
very generally reached the opposite conclusion, holding 
that the liability of the principal for the false statement 
or other misconduct of the agent acting within the scope 
of his authority is unaffected by his secret purpose or 
motives. Planters' Rice-Mill Co. v. Merchants' Nat'l 
Bank, 78 Ga. 574; McCord v. Western Union, 39 Minn. 
181; Havens v. Bank of Tarboro, 132 N. C. 214; Reynolds 
v. Witte, 13 S. C. 5, 15; Fifth Ave. Bank v. Forty-second 
St., etc. R. R. Co., 137 N. Y. 231; Dougherty v. Wells, 
Fargo 6c Co., 1 Nev. 368. The English courts, after hint-
ing at a departure from the rule as thus stated, British 
Mutual Banking Co. v. Charnwood Forest Ry., 18 Q. B. D. 
714; cf. Barwick v. English Joint Stock Bank, L. R. 2 Ex. 
259, 265, have finally reached the same conclusion; Lloyd 
v. Grace [1912] A. C. 716.

And we think that the restriction of the vicarious lia-
bility of the principal adopted by the court below is sup-
ported no more by reason than by authority. Undoubt-
edly formal logic may find something to criticize in a 
rule which fastens on the principal liability for the acts of 
his agent, done without the principal’s knowledge or con-
sent and to which his own negligence has not contributed. 
But few doctrines of the law are more firmly established 
or more in harmony with accepted notions of social policy 
than that of the liability of the principal without fault of 
his own. Shaw, C. J. in Farwell v. Boston and Worcester 
Railroad Corporation, 4 Mete. 49, 55; Bartonshill Coal Co. 
v. Reid, 3 Macq., 266, 283. See Pollock, Torts (1887) 
67, 68; Salmond, Jurisprudence, 2d ed. 1907, 381. The
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tendency of modem legislation in employers’ liability 
and workmen’s compensation acts and in the Bills of Lad-
ing Act cited, and of judicial decision as well, has been to 
enlarge rather than curtail the rule.

Granted the validity and general application of the 
rule itself, there would seem to be no more reason for cre-
ating an exception to it because of the agent’s secret pur-
pose to benefit himself by his breach of duty than in any 
other case where his default is actuated by negligence or 
sinister motives. In either case the injury to him who 
deals with the agent, his relationship and that of the 
principal to the agent’s wrongful act, and the economic 
consequence of it to the principal in the conduct of whose 
business the wrong was committed, are .the same.

The arguments in favor of creating such an exception 
are equally objections to the rule itself. Holmes, The 
Common Law (1882) 231, n. 3. But as we accept and 
apply the rule, despite those objections, we can find no 
justification for an exception which is inconsistent both 
with the rule itself and the underlying policy which has 
created and perpetuated it. We think that the Fried-
lander case should be overruled so far as it supports such 
an exception and that the judgment of the court of ap-
peals should be reversed.

The court below also thought that Congress, by enact-
ing § 22 of the Bills of Lading Act, to which we have re-
ferred, impliedly approved the rule now contended for by 
legislating on the subject and creating an exception to the 
rule, announced in the passage quoted from the Friedlander 
case, instead of abolishing it. But such a rule of statu-
tory construction, whatever its scope and validity, has 
no application to the present case. Section 22 deals only 
with the former rule that agents having authority to 
receive merchandise and issue bills of lading were with-
out implied authority to issue the latter except on receipt 
of the merchandise. It enlarged the agent’s implied 
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authority by imposing a new liability on the principal 
for the agent’s act in issuing the bill, even though the mer-
chandise was not received. But respondent’s liability 
here is not predicated on the agent’s authority to issue 
bills which, so far as appears, he did not have, but upon 
his authority to notify petitioner of the arrival or non-
arrival of the merchandise which he clearly did have. 
Congress, by enlarging, in a bills of lading act, the implied 
authority of an agent to issue bills of lading, can hardly 
be said to have dealt by implication with a general rule 
of liability applicable in other classes of transactions not 
involving bills of lading.

Reversed.

Mr . Just ice  Sutherl and  concurs in the result.

ORIEL et  al . v. RUSSELL, TRUSTEE.

PRELA v. HUBSHMAN, TRUSTEE.

certi orari  to  the  circui t  court  of  app eals  for  the  
SECOND CIRCUIT.

Nos. 92 and 91. Argued November 20, 21, 1928.—Decided January 
14, 1929.

1. An order commanding a bankrupt to turn over to his trustee in 
bankruptcy books or property which he is charged with wilfully 
withholding but which he denies are within his possession or con-
trol, should be made only on clear and convincing evidence, exceed-
ing a mere preponderance. P, 362.

2. In a civil proceeding to commit a bankrupt for contempt until he 
shall deliver books or property to his trustee in bankruptcy as com-
manded by a turn-over order, the order cannot be attacked col-
laterally by evidence that the books or papers were not in the bank-
rupt’s possession or control at the time when it was made. P. 363.

23 F. (2d) 409, 413, affirmed.

Certiora ri , 277 U. S. 579, to judgments of the Circuit 
Court of Appeals affirming orders of the District Court
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