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is emphasized by repeated holdings that dependants can 
recover only pecuniary damages. American Railroad Co. 
of Porto Rico v. Didricksen, 227 U. S. 145, 149; Gulf, 
Colorado & Santa Fe Ry. Co. n . McGinnis, 228 U. S. 173; 
C. & 0. Ry. Co. v. Kelly, Admx., 241 U. S. 485; C. de 0. 
Ry. Co. v. Gainey, Admr., 241 U. S. 494; Gulf, Colorado 
& Santa Fe Ry. Co. v. Moser, 275 U. S. 133. Neither 
statute defines the nature of the damages to be recovered; 
this was left for interpretation. We followed the con-
struction given the earlier one when it became necessary 
to interpret and apply the later and similar act.

The judgment of the court below must be reversed and 
the cause remanded for further proceedings not incon-
sistent with this opinion.

Reversed.

MIDLAND NATIONAL BANK OF MINNEAPOLIS v. 
DAKOTA LIFE INSURANCE COMPANY.
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EIGHTH CIRCUIT.

No. 425. Argued April 12, 13, 1928.—Decided May 28, 1928.

1. A judgment of the District Court cannot be reversed by the Cir-
cuit Court of Appeals upon a proposition outside of the issues 
raised by the pleadings and which no fact admitted, nor evidence 
received, offered or excluded, tends to sustain. So held when a 
judgment on an assigned life insurance policy, though in all other 
respects sustained, was reversed upon the ground that the policy 
was in part a wagering contract—a matter not litigated in the 
District Court. P. 349.

2. A valid life insurance policy is not rendered void by assignment to 
one not having an insurable interest. P. 350.

18 F. (2d) 903, reversed.

Certiorari , 275 U. S. 515, to a judgment of the Cir-
cuit Court of Appeals, which reversed a judgment on a
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life insurance policy recovered by the Bank against the 
Insurance Company.
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Court.

The Midland National Bank of Minneapolis brought 
this action, in 1923, in a state court of Minnesota. It 
sought to recover on a policy of life insurance for $10,000 
issued by the Dakota Life Insurance Company in the 
year 1920. The defendant, a South Dakota corporation, 
removed the cause to the federal court. There the case 
was tried before a jury. It was alleged and proved that 
the policy had been issued in North Dakota on the life 
of Oscar Mosher, payable to his estate; that it was as-
signed to the plaintiff in 1923 in North Dakota by Mosher 
and one Jacobson, a prior assignee; that the assignment 
recited that it was given to secure payment to the Bank 
of the sum of $10,000 according to the tenor and condi-
tions of two promissory notes; that two demand notes for 
$5,000 each, signed by Mosher, had been given to the 
Bank by Jacobson as collateral for the latter’s indebted-
ness to it in a larger amount; that the assignment bearing 
the approval of the Company was delivered to the Bank 
about the same time that it received the collateral notes; 
that of these notes the Bank became the absolute owner 
by foreclosure; that no part of them had been paid; that 
Mosher died soon after giving the notes, while the policy 
was in force; and that proofs of death had been duly fur-
nished before this action was begun.

The answer to the amended complaint alleged, among 
other things, that the policy had been obtained from the 
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Company through a fraudulent conspiracy entered into 
by Mosher, Jacobson and the Dazey State Bank, of which 
the latter was president; that the two collateral notes 
were obtained from Mosher by fraud and without con-
sideration; and that the Company when it approved the 
assignment to the plaintiff was unaware of these facts. 
On the plaintiff’s motion the court struck out the para-
graphs of the answer alleging that the policy had been 
procured by fraud, on the ground that under the statutes 
of North Dakota the policy had become incontestable; 
and it struck out also certain other paragraphs making 
“ allegations in reference to equities of third parties in 
connection with the assignments of the policy in suit.” 
The Company then filed an amended answer. This an-
swer again set up the alleged invalidity of the assignments, 
the fraud on Mosher in obtaining the notes, and the want 
of consideration for the latter. It also alleged that in 
proceedings instituted by the Company in North Dakota 
the policy had been cancelled. Evidence in support of the 
latter allegation was excluded at the trial, on the ground 
that the Bank had not been brought within the jurisdic-
tion of the North Dakota court. The Company then made 
an offer of proof in support of its allegation that the notes 
and the assignment had been obtained by Jacobson from 
Mosher by trickery and without consideration. On the 
Bank’s objection all this evidence was excluded.

At the close of the evidence each party asked for a 
directed verdict. On admissions contained in the plead-
ings and on the evidence, the trial court found that the 
notes were taken by the Bank as security for a pre-existing 
debt, and held that, since under the law of North Dakota 
and of Minnesota a pre-existing debt constitutes value, 
the plaintiff was a holder for value of the notes and was 
entitled to recover on the policy assigned to secure their 
payment; and it assessed the damages for the full amount
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claimed, that is, $10,000 (less an unpaid instalment of 
premium) and interest. The Circuit Court of Appeals 
held that the several offers of proof were properly rejected; 
and that the Bank was entitled to recover on the policy. 
But it reversed <the judgment and remanded the case on 
the ground that, when issued, the policy was a wagering 
contract except to the extent that it was reasonably re-
quired as security for a debt which it assumed that Mosher 
owed, in the amount of $5,686.08, at the time of the issue 
of the policy, to the local bank of which Jacobson was 
president. It said: “ So we conclude on the facts stated 
that the policy was a good and valid contract to the extent 
of Mosher’s indebtedness to the Dazey State Bank on 
May 14, 1920, and that the court erred in excluding the 
tendered proof. If the tender should be made good and 
the case does not present a materially different aspect 
from the record before us, plaintiff should have judgment 
for that amount with interest from the service of sum-
mons.” 18 F. (2d) 903, 905. This Court granted a writ 
of certiorari. 275 U. S. 515.

The action of the Court of Appeals was unjustified on 
the record before it. While the original answer had alleged 
that the policy was taken out with a view to its assign-
ment to the Dazey State Bank and was so assigned some 
two months after its issue, these allegations were struck 
out by order of the court, to which the defendant took 
no exception. We may assume, though we da not so 
decide, that the defense of a want of insurable interest 
and the consequent illegality of the insurance contract, 
is one that may be raised by the court though not properly 
pleaded. See Coppell v. Hall, 7 Wall. 542, 558; Oscanyan 
v. Arms Co., 103 U. S. 261, 267; Higgins n . McCrea, 116 
U. S. 671, 685. But here there is nothing, either in the 
admitted facts, or in the evidence received, or in that 
offered and excluded, which tends to show such illegality.
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The policy was taken out by the insured and was pay-
able to his estate. It is true that the amended answer 
alleged that all the premiums were paid by the Dazey 
State Bank, but this was denied on information and belief 
in the reply, and no evidence was produced in its support. 
None of the evidence received or excluded had any bearing 
upon the circumstances under which the policy was issued. 
Whether if such evidence had been offered, it should have 
been excluded because of the provisions of the North 
Dakota statutes making policies incontestable after two 
years, or for other reasons, compare Finnic v. Walker, 257 
Fed. 698, we have no occasion to consider. Plainly the 
assignment of the policy later would not render it void, 
whatever the lack of insurable interest on the part of the 
assignee. Grigsby n . Russell, 222 U. S. 149. The judg-
ment of the Circuit Court of Appeals is reversed with di-
rection that the judgment of the District Court be 
affirmed.

Reversed.

RIBNIK v. McBRIDE, COMMISSIONER OF LABOR 
OF THE STATE OF NEW JERSEY.

ERROR TO THE COURT OF ERRORS AND APPEALS OF NEW
JERSEY.

No. 569. Argued April 26, 27, 1928.—Decided May 28, 1928.

1. The business of an employment agent is not one “ affected with a 
public interest and, under the due process clause of the Four-
teenth Amendment, a State cannot fix the fees which such an agent 
may charge for his services. P. 355.

2. The power to require a license for, and to regulate the conduct of, 
a business, is distinct from the power to fix prices. P. 358.

3. The fact that a business lends itself peculiarly to the practice of 
fraud, extortion and discrimination may be ground for regulation, 
but not for price-fixing. P. 358.
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