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SUPREME COURT OF THE UNITED STATES
OctoBer TErRM, 1922.
ORDER OF ALLOTMENT OF JUSTICES.

It is ordered, That the following allotment be made

of the Chief Justice and Associate Justices of this Court

among the circuits, agreeably to the act of Congress in

such case made and provided, and that such allotment

be entered of record, viz:

For the First Circuit, OLiver WENDELL HoLMES, Asso-
ciate Justice.

For the Second Circuit, HARLAN FisKE STONE, Asso-
ciate Justice.

For the Third Circuit, Louts DEMBITZ BRANDEIS, Asso-
ciate Justice.

For the Fourth Circuit, WiLuiam H. Tarr, Chief
Justice.

For the Fifth Circuit, Epwarp T. SANFORD, Associate
Justice.

For the Sixth Circuit, JAMEs C. McREYNoOLDS, Asso-
ciate Justice.

For the Seventh Circuit, Pierce BuTLER, Associate
Justice.

For the Eighth Circuit, WiLLis VAN DEVANTER, Asso-
ciate Justice.

For the Ninth Circuit, GEORGE SUTHERLAND, Associate
Justice.

March 16, 1925.

1 For next previous allotment, see 266 U. 8., p. Ix.
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GUARDIAN SAVINGS & TRUST COMPANY, TRUS-
TEE, v. ROAD IMPROVEMENT DISTRICT NO. 7
OF POINSETT COUNTY, ARKANSAS.
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When state legislation has authorized and confirmed assessments
of benefits on lands of a special improvement district and the
mortgaging of these taxes as security for bonds to be sold to the
public, and has provided in terms for collection of the taxes
through a receiver to be appointed by a state court to pay the
bonds in case of default, and the bonds are bought by the public
upon this assurance, the power thus conferred upon the state
court may be exercised by the federal District Court, in a suit
to foreclose the mortgage in which jurisdiction otherwise exists
through diversity of citizenship. P. 6.

208 Fed. 272, reversed.

CEerTIORARI to a decree of the Circuit Court of Appeals
which reversed a decree of the District Court and directed
that the bill be dismissed. The decree of the District
Court was made in a suit brought by a trustee for bond-
holders, alleging diversity of citizenship, against a road
improvement district, to foreclose a mortgage covering
the assets of the distriet, including assessments for bene-
fits already made and confirmed against the lands of the
district. The decree directed a receiver to collect these
taxes to the extent necessary to pay outstanding bonds

and coupons.
42684°—25——1 1
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Mr. G. B. Rose, with whom Mr. D. H. Cantrell, Mr.
J. F. Loughborough and Mr. A. W. Dobyns were on the
briefs, for petitioner.

The question is whether the statute creates a sub-
stantive right, or whether it deals merely with a remedy.
If a substantive right is given, it will be enforced in the
federal courts, according to the practice established in
those tribunals. If only a remedy is given, unknown to
federal jurisdiction, that remedy must be sought in the
state courts.

Along with every mortgage there goes the right to the
appointment of a receiver, where that course is essential
to the protection of the mortgagee’s interests. An im-
provement district is merely a creature of the Legislature,
and the Legislature can impose upon it such liabilities as
it deems fit. The Legislature has provided that so long
as there is no default in the payment of the bonds, the
property owners shall have a right to pay their taxes
through the county collector. It has provided also that
in case of such default the taxes shall be collected by a
receiver appointed by the court on the application of the
bondholders. That this right to the appointment of a
receiver is a substantive one of the greatest value must
be apparent to this Court, from its long and painful ex-
perience in matters of mandamus against public corpo-
rations.

By the terms of the statute creating the district, the
bondholders were solemnly assured that if there should
be default for thirty days in the payment either of princi-
pal or interest of the bonds a receiver would be appointed.
It was upon the faith of this assurance that they bought
the bonds. The law under which an obligation is issued
enters into it and forms a part thereof, as completely as
if fully set forth therein. It would be monstrous to hold
that this solemn promise held out to the bondholders as
an inducement to buy the bonds did not confer upon them
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a substantive right which will be enforced by the federal
courts.

This is particularly the case because the appoiniment
of a receiver in a suit to foreclose a mortgage lien is a
part of the ordinary equity jurisdiction of the federal
courts; so that there is no attempt in the state statute
to grant a remedy unknown to those courts, but merely to
create a right which those courts will enforce in the
manner provided by their rules and the practice in
chancery.

What are substantial remedial rights is illustrated by
numerous decisions of this Court. Holland v. Challen,
110 U. S. 15; Devine v. Los Angeles, 202 U. 8. 313; The
Case of Broderick’s Will, 21 Wall. 503; Ellis v. Davss,
109 U. S. 485; Farrell v. O’Brien, 199 U. S. 89; Sutton v.
English, 246 U. S. 199; Gormley v. Clark, 134 U. 8. 338;
Louisvnille & N. Ry. Co. v. Western Union Tel. Co., 234
U. 8. 370; Reynolds v. Crawfordsville Bank, 112, U. S.
405; United States Mining Co. v. Lawson, 134 Fed. 769,
2O U S s

This case comes exactly within the principle of the
exception laid down in Pusey & Jones Co. v. Hanssen, 261
U. S. 491. See also Butz v. City of Muscatine, 8 Wall.
575; Bronson v. Kinzie, 1 How. 311; Howard v. Bugbee,
24 How. 461; Barnitz v. Beverly, 163 U. S. 118, Sheffield
v. Witherow, 149 U. S. 574.

Mr. Henry D. Ashley, with whom Mr. J. F. Gautney
was on the brief, for respondent.

United States courts will not assume all jurisdiction
that the State courts could assume. Heine v. Board of
Levee Commissioners, 19 Wall., 655.

The right to have a receiver appointed for the purpose
set out in the Act is not substantive but is purely reme-
dial. No court has an inherent right to appoint a re-
ceiver to collect or levy taxes.
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The right to levy and collect taxes can only be ac-
quired by express delegation from the legislative body
and can be exercised by no other body or person than
the one designated by the Legislature.

The appointment of the receiver to levy and collect
taxes is not on account of the equity powers of the Chan-
cery Court of Poinsett County, but on account of an
express delegation from the Arkansas Legislature. The
right, therefore, is purely remedial and is not substantive
so as to be administered by any other court.

The court erred in exercising jurisdiction herein, the
Chancery Court of Poinsett County having first acquired
jurisdiction. Kline v. Burke Construction Company, 260
82261

A proceeding had in a proper court for the laying out
of a public road is in the nature of a proceeding in rem
and binds all the world. Mulcreek Tp. v. Reed, 29 Pa.
St. 195; Farmers Loan & T. Co. v. Lake St. Elevated,
177 U. 8., 51.

Section 13 of Act 322 provides that the Board of Com-
missioners shall enforce the collection by chancery pro-
ceedings in the Chancery Court of Poinsett County in
the manner provided by Sections 23 and 24 of Act 279.
Sec. 23 provides “Said proceedings and judgment shall
be in the nature of proceedings in rem.”

The case brought in the United States Distriet Court
was a proceeding i rem and the suit in the Chancery
Court of Poinsett County was begun before the suit in
the United States District Court.

Mr. Justice HormEes delivered the opinion of the
Court.

This is a bill in equity brought by the petitioner against
Road Improvement District No. 7 of Poinsett County,
Arkansas. It alleges that the District was organized
under acts creating the District and in the second
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statute confirming the District’s assessment of benefits;
that after the assessment the Distriet issued its negotiable
bonds, as authorized by the acts; that the bonds are in the
hands of innocent purchasers for value before maturity;
that, as also authorized, the bonds are secured by a mort-
gage of the assessments and all other assets of the Dis-
trict, to the plaintiff as trustee for the bondholders; and
that by the terms of the acts after a default for more than
thirty days in payment of interest or principal, a receiver
shall be appointed to take charge of the affairs of the
District. A default is alleged and is explained by a decree
of the Chancery Court of Poinsett County that set aside
the assessment securing the bonds and enjoined the Dis-
trict from paying any money belonging to it. The
plaintiff and the bondholders were not parties to the suit
and the decree saved their rights, but of course it pre-
vents their getting any payment until they are relieved.
The District Court made a decree for the plaintiff and
directed a receiver appointed by it to collect the taxes
theretofore levied to the extent necessary to pay the out-
standing bonds and coupons. The Circuit Court of
Appeals held that the District Court had no jurisdiction
and ordered the bill to be dismissed. 298 Fed. 272.

The acts from which the District got its existence and
power were Act No. 322 of the State for 1919, and Act
No. 45 of the Acts of 1920, the second being an amend-
ment of the first and a declaration and enactment that
the assessments of benefits have been made and are con-
firmed. The plan of the first was that the assessment
should be made at the outset and that thereupon the
county court should enter an order ‘ which shall have all
the force of a judgment’ that there should be assessed
upon the real property of the district a tax sufficient to
pay the estimated cost of the improvement with ten per
cent. added, in the proportion of the benefits, to be paid
in annual instalments, not to exceed ten per cent. for any
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one year. The tax is made a lien upon the land and in
this way a security is created and the statute allows it
to be mortgaged, as was done in this case. If any bond
or coupon is not paid within thirty days of its maturity
it is made the duty of the Chancery Court of Poinsett
County to appoint a receiver to collect the taxes and pay
what is due, and power is given to direct the receiver to
foreclose the lien on the lands.

The ground on which jurisdiction was denied by the
Circuit Court of Appeals was that the power to levy and
collect taxes was a legislative function of the State which
could not be usurped by a federal court. But while that
may be true as a general doctrine, it cannot apply when
a State has authorized and confirmed an assessment and
a mortgage of it as security for bonds that the public is
invited to buy, and has provided in terms for a collection
by a receiver appointed in equity if there should be a
default. There is no longer any legislative act to be
done, and there is no usurpation of powers in following
the course provided by state law. It seems to be recog-
nized in Meriwether v. Garrett, 102 U. S. 472, that a
receiver might be appointed by a Court of Chancery
when that remedy was contemplated by the contract, as
it fairly may be said to have been contemplated here.
The subject matter of the mortgage and the possible fore-
closure of the lien require the intervention of such a Court
if right is to be done. In the argument before us there
was some suggestion that the chancery power was con-
fined to the state court named in the statute. But the
decisions have done away with such a limitation and it
was not relied upon by the Circuit Court of Appeals.
Madisonville Traction Co. v. Saint Bernard Mining Co.,
196 U. S. 239; Road I'mprovement District v. St. Louis
Southwestern Ry. Co., 257 U. 8. 547, 555. The state law
is not merely an enlargement of the remedial powers of
a local court as in Pusey & Jones Co. v. Hanssen, 261
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U. S. 491, it recognizes the inadequacy of the remedy at
law and is an attempt to give to purchasers of bonds the
assurance of adequate relief against shortcomings that
experience has taught the business world to apprehend.
We see no reason why it should not succeed. Campbells-
ville Lumber Co. v. Hubbert, 112 Fed. 718. Stansell v.
Levee Board, 13 Fed. 846. Supervisors v. Rogers, 7
Wall. 175.

The respondent attempted to open the general merits
of the case. If there is anything in the effort, which we
do not imply, we shall leave that for further consideration
below. The Circuit Court of Appeals regarded the case
as stopped at the outset by want of jurisdiction. In that
we think it erred.

Decree reversed.

STATE OF OKLAHOMA v. STATE OF TEXAS.
UNITED STATES, INTERVENER.

IN EQUITY.
No. 13, Original. Orders entered January 19, 1925.

Receivership Orders: 1 and 2. For payments to Kirby Petroleum
Company by way of reimbursement for expense of drilling certain
wells prior to receivership.

3. Requiring one Testerman to accept within 40 days moneys here-
inbefore allowed him (265 U. S. 516, Par. 11) in discharge of
claim; otherwise claim to be deemed abandoned and moneys paid
to Secretary of Interior for United States.

4. Requiring contesting claimants as to expense of drilling of Burke-
Senator well prior to receivership to adjust differences and accept
reimbursement (265 U. S. 516, Par. 13) or show cause why claims
should not be denied and moneys paid to Secretary of Interior for
United States.

5 and 6. Pursuant to stipulations, moneys derived from certain wells
to be paid to persons named as trustees, to hold pending deter-
mination of rights of rival claimants through litigation in Texas
courts.
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7. Motion of Texas for leave to file claim of interest in part of
impounded funds denied because claim not presented within time
hereinbefore limited (265 U. S. 518, Par. 18)) and of inequitable
results were it now entertained.

8. Conflicting claims to funds derived from various wells referred to
a special master to take evidence and report it with findings of
fact, conclusions of law and recommendations; special directions
as to time limits of proceedings, exceptions, authority to subpcena
witnesses, use of existing evidence, allowances and expenses of
master.

9. Disputed funds referred to in par. 8, may be paid over by
receiver in accordance with stipulations of claimants effecting set-
tlement or providing for further settlement by media other than
this Court, provided such stipulations be filed before time fixed for
taking of evidence by special master.

On consideration of the thirteenth report of the receiver
herein the court makes the following orders:

1. The receiver is instructed to pay the net proceeds
derived from well 155 amounting to $4,514.47, to the
Kirby Petroleum Company by way of partly reimbursing
it for expense incurred by it or its predecessor in drilling
that well prior to the receivership—such payment to be
in full discharge of all possible claims against the receiver-
ship by reason of that work and expense.

2. The receiver is instructed to pay a balance of
$1,097.76 out of the net proceeds of well 156 to the Kirby
Petroleum Company on its claim for expense incurred by
it or its predecessor in drilling that well prior to the
receivership—such payment to be in full discharge of all
possible claims against the receivership by reason of that
work and expense.

3. Unless within forty days from this date Tom Tester-
man shall accept the moneys directed to be paid to him
by paragraph 11 of the order of June 9, 1924, in discharge
of the claim therein described, he shall be deemed to have
abandoned that claim and the moneys reserved to cover
the same shall be paid over by the receiver to the Secre-
tary of the Interior, as the representative of the United
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States, as a part of the net impounded funds derived from
the receiver’s operations within the river-bed area. The
receiver is instructed to deliver or transmit forthwith to
Tom Testerman a copy of this order.

4. Unless within forty days from this date the operators
who presented claims for reimbursement out of the pro-
ceeds of well 139 (known as the Burke-Senator well)
for the cost of drilling that well prior to the receivership
shall adjust the differences between them and accept re-
imbursement as contemplated in paragraph 13 of the
order of June 9, 1924, they are directed to show cause,
within five days after the expiration of that period, why
those claims should not be denied and why the moneys
reserved to cover them should not be paid over to the
Secretary of the Interior, as the representative of the
United States, as part of the net impounded funds de-
rived from river-bed wells. The receiver is instructed to
deliver or transmit forthwith to such claimants copies of
this order.

5. Pursuant to a stipulation made and presented by the
conflicting claimants thereto, the receiver is instructed to
pay the balance of the net royalty interest in the proceeds
of wells 97, 98, 99, 100, 102, 109, and 119 to A. H. Carri-
gan, as the joint agent and trustee of such claimants, to
the end that he, according to such stipulation, may deposit
such moneys in the First National Bank of Wichita Falls,
Texas, there to be held to await the outcome of litigation
now pending in the courts of Texas to determine the rights
of such claimants in such royalty interest.

6. Pursuant to a stipulation made and presented by the
conflicting claimants thereto, the receiver is instructed to
pay to Rhea S. Nixon, Receiver of the Southwest Petro-
leum Company and trustee of certain claimants, 27/96
of the net balance of the operating interest in the proceeds
of well 180 (after deducting the overriding royalty be-
longing to C. J. Ferguson), and also to pay to the Security
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National Bank of Wichita Falls, Texas, 1/6 of the said
balance—the 27/96 to be held by Rhea S. Nixon, as re-
ceiver and trustee, to await the outcome of litigation now
pending in the courts of Texas to determine the rights of
those who are claiming interests therein, and the 1/6 to
be held by the Security National Bank to await the out-
come of litigation now pending in those courts to deter-
mine the rights of those who are claiming interests therein.

7. The motion of the State of Texas presented January
16, 1925, for leave to file a claim for a royalty or owner’s
interest in a part of the impounded funds in the receiver’s
custody is denied,—because, as appears from the receiver’s
thirteenth report before mentioned, no claim thereto was
presented by that State within the period prescribed by
paragraph 18 of the order of June 9, 1924, because that
period has long since expired, and because to permit such
a claim by the State to be presented and entertained at
this time would unreasonably prolong the receivership
and would be inequitable to other claimants whose claims
were seasonably presented.

8. The several conflicting claims to impounded funds
derived from weills 152, 153, 154, 157, 159, 160,162, 165,169,
170 and 172 presented to the receiver under paragraph 18
of the order of June 9, 1924, and reported in his thirteenth
report before mentioned, are referred to Joseph M. Hill,
Isquire, of Fort Smith, Arkansas, as a special master,
with directions that such special master take the evidence
bearing on such claims and report the same to the court,
together with his findings of fact, conclusions of law and
recommendations in the premises, for the ultimate con-
sideration and action of the court. The evidence shall
be taken at Wichita Falls, Texas, and the taking thereof
shall begin February 16, 1925, and shall proceed with
reasonable expedition and be concluded not later than
March 7, 1925. The report of the special master shall be




OKLAHOMA ». TEXAS. 11
7 Orders.

filed with the clerk within thirty days after the evidence
is taken, and shall be printed by the clerk. Claimants
shall have fifteen days after the filing of the report within
which to prepare, print and file exceptions to it accom-
panied by supporting briefs. The special master shall
have authority to issue subpoenas to secure the attend-
ance of witnesses, and also authority to employ competent
stenographic and clerical assistance. Claimants shall be
permitted to introduce and use in evidence any documents
or other instruments appearing in the printed records in
this cause without procuring new exemplifications thereof
or presenting other proof of their authenticity or identi-
fication. The special master shall receive an allowance
covering his actual expenses and a reasonable compensa-
tion for his service. This allowance, together with the
cost of his stenographic and clerical assistance and the
cost of printing his report, shall be charged against and
be borne by the several claimants in such proportions and
in such manner as the court hereafter may direct. Each
claimant, however, shall make to the clerk an advance
payment of fifty dollars towards such costs within twenty
days from this date; and in default thereof the claimant
shall be deemed to have abandoned his claim.

9. If, before the time fixed for taking evidence under
the last paragraph, the several conflicting claimants to
any particular fund make and present to the receiver a
stipulation adjusting their differences and settling their
rights to such fund, or providing that the fund shall be
paid over to a trustee of their selection to await an ad-
justment or adjudication of their claims through some
medium other than this court, the receiver shall be author-
ized to give effect to such stipulation and to pay over the
fund as therein provided, and the stipulation shall op-
erate to withdraw the claims covered by it from the
reference to the special master.
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COLLEGE POINT BOAT CORPORATION .
UNITED STATES.

APPEAL FROM THE COURT OF CLAIMS.
No. 121. Argued November 17, 1924 —Decided January 19, 1925.

1. Claimant’s preparations to perform its contract for furnishing
supplies to the Navy were stopped as the result of steps taken by
the Navy Department, for the purpose of avoiding useless pro-
duction, without manifested intention to cancel the contract and
without giving the notice requisite to the exercise of the uncon-
ditional right of cancellation existing under the Act of June 15,
1917, (Russell Motor Car Co. v. United States, 261 U. S. 514,)
pursuant to which the contract was made. Held, that there was no
cancellation as a matter of law, and that the stoppage of per-
formance was an anticipatory breach. P. 15.

2. The Government’s right of cancellation, under the above statute,
is continuing and not lost by delay in exercising it. P. 16.

3. This continuing right of cancellation, limiting the value of the
other party’s right to require performance, curtails his damages
for an anticipatory breach by the Government, so that prospective
profits are not recoverable. Id.

4. There is no general rule that a party can not exercise a right to
cancel a contract when himself in default. Id.

5. Held, that a default on the part of the Government was insub-
stantial and did not render inequitable delayed exercise of its right
to cancel the contract. Id.

6. The right to cancel conferred by the Act of June 15, 1917, is not
made dependent on a tender of 75% of the amount offered by the
Government in settlement. P. 17.

58 Ct. Clms. 380, affirmed.

AprpraL from a judgment of the Court of Claims reject-
ing a claim for loss of profits anticipated under a contract
with the United States, performance of which was stopped
by the Government.

Mr. Julian C. Hammack and Mr. Bynum E. Hinton,
for appellant.

The mere presence in a contract of a right of cancella-
tion by one party, does not relieve that party from lia-
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bility for breach of the contract. Kenney v. Knight,
119 Fed. 475.

Also the mere presence in a contract of the right of
cancellation, if not exercised in accordance with that
right, does not affect the measure of damages for breach.
The injured party in such a case is entitled to recover
his proven prospective profits. Philadelphia etc. R. R.
Co. v. Howard, 13 How. 307.

The law is generally well settled that a party who is
himself in default of performance cannot rescind. 13
Corpus Juris 614, § 662. It is also well established that
a party cannot cancel a contract, even though a right to
do so is expressly written in the contract, after a lia-
bility has occurred. This is so even where the extent of
the liability is not then determinable. Black on Rescis-
sion and Cancellation, § 480.

As the contract has not been cancelled, no question of
the application of the Act of June 15, 1917, is involved.
Therefore Russell Motor Car Co. Case, 261 U. S. 514, is
not decisive of the case at bar. That case, moreover, is
otherwise clearly distinguishable on the facts.

There was no taking of this contract by the govern-
ment. The stoppage of the physical work had to do with
the subject-matter and could not constitute a cancella-
tion or a taking of the contract. Omnia Commercial Co.
v. United States, 261 U. S. 502.

Mr. Alfred A. Wheat, Special Assistant to the Attorney
General, with whom Mr. Solicitor General Beck was on
the brief, for appellee.

Mz. Justice Branpers delivered the opinion of the
Court. '

On October 25, 1918, the College Point Boat Corpora-
tion agreed to manufacture for the Navy Department
2,000 collision mats. The United States agreed to pay
therefor $641,200, and to supply the required canvas. On
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November 11, 1918, the Armistice was signed. Soon
after, the Navy Department informed the Corporation
that the mats would probably not be needed, suggested
that it stop operations, and asked it to submit a propo-
sition for cancellation of the contract. This notification
and request were received before the process of manufac-
ture had been begun; but the Corporation had expended
large sums in necessary preparations. Negotiations for
settlement followed. They extended over nearly eight
months and proved inconclusive. Without prejudice to
the rights of either party, the United States made a par-
tial settlement by taking over at cost raw materials which
the Corporation had purchased or contracted for.

In November, 1919, this suit was brought in the Court
of Claims to recover the further amounts claimed. The
court found that, in addition to the amounts covered by
the partial settlement, expenditures had been made, serv-
ices rendered and charges incurred aggregating $5,112.42
in cost or value. For that amount it entered judgment.
The claimant contended that the United States was under
the ordinary liability of one who, having contracted for
goods to be manufactured, without cause gives notice that
he will not accept delivery; and that it was liable, also,
for the prospective profits. United States v. Speed, 8
Wall. 77; United States v. Purcell Envelope Co., 249
U. S. 313, 320. The court found that the Corporation
was ready, willing and able to perform the contract; and
that if it “ be entitled to prospective profits on the con-
tract work, the amount of such profits it would be en-
titled to recover, after allowing for its release from the
care and responsibility which would have attended full
performance of the contract, would be $123,980.” As a
conclusion of law, the court ruled that no part of these
prospective profits was recoverable, because the United
States had cancelled the contract. 58 Ct. Clms. 380.
The case is here on appeal under § 242 of the Judicial

Code.
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There is no finding of fact that the contract was can-
celled. Nor do the facts found warrant the conclusion
that there was in law a cancellation before the suit was
begun. The contract did not contain any clause author-
izing cancellation other than for default by the plaintiff,
There was no such default. The United States actually
did have an unconditional right of cancellation. For the
contract was made pursuant to the Act of June 15, 1917,
c. 29, 40 Stat. 182. By virtue of the statutory provision,
as was later held in Russell Motor Car Co. v. \United
States, 261 U. 8. 514, the right to cancel became, by impli-
cation, one of the terms of the contract. But, so far as
appears, neither party knew that the United States had
such a right. The Navy Department failed to give the
notice requisite to terminate the contract. Its sole ob-
jective in suggesting that preparations for the perform-
ance of the contract be stopped was to avoid useless pro-
duction. The Corporation necessarily acquiesced. The
parties negotiated, seeking to find a basis on which they
could agree to cancel and liquidate the obligation of the
Government. In the negotiations, and in the agreements
which embodied the partial settlement, the Navy used
language inconsistent with an intention to exercise a right
of cancellation. As its efforts to procure consent to can-
cel proved futile, stopping the work was an anticipatory
breach.

The question remains whether the measure of damages
recoverable for this breach is the same as it would have
been if the Government had not possessed the right of
cancellation. A party to a contract who is sued for its
breach may ordinarily defend on the ground that there
existed, at the time, a legal excuse for nonperformance by
him, although he was then ignorant of the fact.' He

*H. D. Williams Cooperage Co. ». Schofield, 115 Fed. 119, 121;
Trinidad Asphalt Mifg. Co. ». Trinidad Asphalt Refining Co., 119
Fed. 134, 138.
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may, likewise, justify an asserted termination, rescission,
or repudiation, of a contract by proving that there was,
at the time, an adequate cause, although it did not be-
come known to him until later.> An unconditional right
to cancel can be availed of for the purpose of terminating
a contract, even after suit brought, unless some inter-
vening change in the position of the other party renders
that course inequitable. Compare Clough v. London &
Northwestern Ry. Co., L. R. 7 Exch. 26, 33 et seq. Ig-
norance of its right doubtless prevented the Navy De-
partment from taking, shortly after the Armistice, the
course which would have resulted legally in cancelling the
contract at that time. But the right to cancel was not
lost by mere delay in exercising it; among other reasons,
because the statute conferred upon the Government also
the power to suspend the contract. The right remained
effective as a limitation upon the Corporation’s right to
have the Government accept and pay for the mats. This
continuing right of cancellation, which was asserted later,
in court, operated to curtail the damages recoverable. It
lirnited the value of the plaintiff’s right to require per-
formance, and hence the amount and character of the
loss for which compensation must be made. Prospective
profits were not recoverable.

The Corporation contends that the United States had
broken its agreement even prior to its notification to stop
preparations for the performance of the contract; and
that a party in default cannot exercise a right to cancel.
There is no such rule of general application. The default
referred to was not substantial. By the terms of the

* Carpenter Steel Co. ». Norcross, 204 Fed. 537, 539-540; Farmer
v. First Trust Co., 246 Fed. 671, 673; E. H. Taylor, Jr., & Sons v.
Julius Levin Co., 274 Fed. 275, 282; Lubriko Co. v. Wyman, 290
Fed. 12, 15; Boston Deep Sea Fishing & Ice Co. v. Ansell, L. R.
39 Ch. Div. 339, 352; In re London & Mediterranean Bank, Wright’s
Case, L. R. 7 Ch. App. 55; Baillie v. Kell, 4 Bing. N. C. 638, 650.
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contract the United States was to furnish the canvas
within thirty days, that is, on November 25. It did not
do so. Two weeks before that date the Armistice had
been signed. On December 3, the Corporation requested
that the canvas be supplied. On December 6 it received
from the Navy notice that the mats would probably not
be needed. Neither these facts, nor any other found,
render inequitable a delayed exercise of the right to cancel.
It is also urged that the Navy did not tender to the
Corporation 75 per cent. of the amount which it offered in
settlement. The right to cancel conferred by the Act of
June 15, 1917, is not made dependent upon such tender.
The Corporation made no demand for that amount.
Moreover, for aught that appears, it has actually received
a larger percentage. With the amount awarded by the

lower court, it will receive full compensation.
Affirmed.

EPHRAIM LEDERER, COLLECTOR OF INTERNAL
REVENUE FOR THE FIRST DISTRICT OF THE
STATE OF PENNSYLVANIA, ». FIDELITY TRUST
COMPANY.

CERTIORARI TO THE CIRCUIT COURT OF APPEALS FOR THE
THIRD CIRCUIT.

No. 184. Argued January 15, 16, 1925 —Decided January 26, 1925,

1. Railroad equipment certificates issued by a trust company as
security for money advanced by a syndicate to purchase equip-
ment leased by the trust company to a railroad under contract
for periodical payments, as rentals, and ultimate acquisition of title
by the latter, and which are payable with interest to bearer or reg-
istered holder from the rentals thus to be paid by the railroad,—
held subject to stamp tax, under Title XI, §1100 and schedule
A (1) of the Act of February 24, 1919, c. 18, as in the category
of “instruments . . . issued by any corporation . . . known gen-

erally as corporate securities.” P. 20.
289 Fed. 1009, reversed.
42684°—25——2
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CERTIORARI to a Judgment of the Circuit Court of
Appeals which reversed a judgment of the Distriet Court
in favor of the petitioner, in an action brought by the
respondent to recover the amount of a stamp tax paid
under protest.

Mr. Alfred A. Wheat, Special Assistant to the Attorney
General, with whom Mr. Solicitor General Beck was on
the brief, for petitioner.

Mr. H. Gordon McCough, with whom Mr. James
McMullan was on the brief, for respondent.

For a proper consideration of this subject it is essential
that a clear understanding be had of the nature of the cer-
tificates in question.

A railroad company, needing additional rolling stock,
goes to its banker, who undertakes to arrange for the
building of the cars needed according to specifications
furnished and the hiring of the same to the railroad com-
pany under a form of bailment, by which, on payment.
of all rental reserved, the railroad company is given the
option to purchase the equipment for one dollar. The
operation is financed by the banker arranging with a trust
company to receive subscriptions for the purchase of the
desired rolling stock, to contract with the car builders
for the purchase of the same, and as agent for the owners
to lease the equipment to the railroad company at rentals
agreed upon, and to issue to the subsecribers certificates
evidencing their equitable ownership and certifying that
out of the rentals to be received by the trustee the holders
will be entitled to the amount of such certificates with
dividends as stated.

It is to be observed that the certificate is not a certifi-
cate of indebtedness; that there is no debtor; that it is
merely the declaration of -the trustee, as agent of the
holder of the certificate, that it will collect for his benefit
and that of other owners the rentals expressed in the
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lease and distribute the same pro rata. If not paid at
maturity no action of debt would lie upon such certifi-
cate.

Equipment certificates are frequently referred to by
writers on economics and finance as bonds or notes or
corporate securities. Such description is quite proper
where the certificates referred to are the direct obligation
of the railroad company lessee, but not where the certifi-
cates are in the form of those taxed in the case at bar.

The Government’s argument that the form of the agree-
ment is for practical purposes immaterial is directly at
variance with the decision of this Court in United States v.
Isham, 17 Wall. 496, that the liability of an instrument
to stamp duty is determined by the form and face of the
instrument.

The words of the statute are definite, precise, gram-
matically expressed and free from ambiguity. The tax
1s imposed on “ all instruments (however termed) issued
by any corporation (with interest coupons or in registered
form) known generally as corporate securities.”

The equipment certificate here taxed is not a certificate
of indebtedness or a corporate security. It is not the
obligation of a corporation to pay money owing by it,
nor does it evidence an indebtedness secured on the prop-
erty of a corporation. It is a mere declaration of trust
and defines the holder’s ownership of the equipment leased
to the railroad company and the extent of his interest in
the moneys to be received as rental therefor. Neither
the railroad company nor the trust company is indebted
to the certificate holders. The railroad company is
obligated to pay rental for the use of certain equipment,
and the trustee, to which such rental is paid, has to turn
over to each certificate holder his proportionate share
when and as received.

The certificate is merely the evidence of the holder’s
equitable ownership of an undivided interest in the equip-
ment leased to the railroad company and the rentals pay-
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able therefor. How, then, can such muniments of title
be termed “ corporate securities ”? See Edwards v. Chile
Copper Co. 273 Fed. 452. “In the interpretation of
statutes levying taxes it is the established rule not to ex-
tend their provisions, by implication, beyond the clear
import of the language used. Gould v. Gould, 245 U. S.
151; United States v. Merriam, 263 U. S. 179.

Mgr. Justice HoLmes delivered the opinion of the
Court.

This is a suit by the Fidelity Trust Company to recover
$450 and interest, paid by it under protest for internal
revenue stamps which the Collector, Lederer, required it
to attach to railroad equipment certificates drawn in a
form set forth. The parties agree that the only question
is whether these certificates are subject to a stamp tax
under the Act of February 24, 1919, ec. 18, Title XI,
§ 1100, and Schedule A (1); 40 Stat. 1057, 1133, 1135.
The section imposes a tax according to the schedule and
the material part of the schedule is as follows: “ 1. Bonds
of indebtedness: On all bonds, debentures, or certificates
of indebtedness issued by any person, and all instruments
however termed, issued by any corporation with interest
coupon or in registered form, known generally as cor-
porate securities, on each $100 of face value or fraction
thereof, 5 cents.” The question more narrowly stated is
whether the certificates are instruments issued &e. known
generally as corporate securities. The Circuit Court of
Appeals reversing the judgment of the District Court
held that they were not within the schedule, that “no
indebtedness is involved or obligation incurred by the
trustee to the holder, but it is simply a certificate of the
holder’s right to proportionate participation in a rental
when paid.” 289 Fed. 1009, 1012. A writ of certiorari
was granted by this Court.

Using a familiar device the Fidelity Trust Company
agreed to furnish and let to the Interstate Railroad Com-
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pany 500 specified cars and the lessee agreed to pay
$90,000, being one-tenth of the cost of the cars, annually
at certain dates, and three per cent. half yearly on the
part then unpaid. When the whole amount should be
paid the trustee agreed to sell the cars to the railroad
company for one dollar. As part of the same transaction
by an instrument reciting that subscriptions had been
secured through certain bankers to a fund, to be known
as Interstate Railroad Equipment Trust, Series “ C,” for
the payment of the price of the railroad equipment de-
seribed in the lease, and that the trustee proposed “to
secure to the parties subscribing ” to the fund the pay-
ment thereof in ten annual instalments with interest at
six per cent., the trustee covenanted with the railroad
on receipt of the money subscribed to issue to the bankers
the certificates in question here. The essential features
are that the bearer or registered holder is entitled to one
share of $1,000 in Interstate Railroad Equipment Trust,
Series “ C,” in accordance with the above agreement, re-
ferred to; that the principal shall be payable at the dates
of the payments by the railroad, one-tenth of the certifi-
cates, identified by number, each year, and in the mean-
time dividends will be payable as evidenced by dividend
warrants attached, principal and interest payable in gold
&e., “ but only from and out of the deferred rentals when
paid as provided in ” the lease referred to.

The petitioner asks us to look through the form of the
arrangement and give it a somewhat different meaning.
The respondent on the other hand says in the language
of United States v. Isham, 17 Wall. 496, “ whatever upon
its face [the instrument] purports to be, that it is for the
purpose of ascertaining the stamp duty.” We are con-
tent to adopt the respondent’s rule for this case, as upon
any rule the result seems to us clear.

As a matter of common speech, to which the statute
refers, we have no doubt that these instruments would be
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known as corporate securities. They would be called so
more accurately than some other documents which we
believe also would be known generally by that name.
Their purpose, as stated in the agreement of the trustee
with the railroad, is to secure payment to the holder with
interest. They do nothing else. We do not regard the
precise limits of the Trust Company’s undertaking as im-
portant. If it were only to collect and pay money re-
ceived by the Company under the secured contract of
the Railroad it would be a security for money payment.
But the counsel for the Company seemed not prepared
to argue that the Company could not put the money
received from the Railroad into its general account with-
out a breach of trust, and give the certificate holder cash
or a check for his interest or principal. But be the under-
taking greater or less, the security better or worse, we
cannot regard these certificates as anything but corporate
securities by general understanding and in fact.
Judgment reversed.

DIRECTION DER DISCONTO-GESELLSCHAFT w.
UNITED STATES STEEL CORPORATION, PUB-
LIC TRUSTEE, EGREMONT JOHN MILLS, ET
AL.

BANK FUR HANDEL UND INDUSTRIE v. UNITED
STATES STEEL CORPORATION, PUBLIC TRUS-
TEE, ENGLISH ASSOCIATION OF AMERICAN
BOND AND SHAREHOLDERS, LTD., ET AL.

APPEALS FROM THE DISTRICT COURT OF THE UNITED STATES
FOR THE SOUTHERN DISTRICT OF NEW YORK.

Nos. 676 and 677. Argued January 9, 1925—Decided January 26,
1925.

1. Certificates of shares in a New Jersey corporation, endorsed in
blank and owned and held by German corporations, were seized
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in London during the late war by the Public Trustee, a corporation
sole appointed under the English law to be custodian of enemy
property. Held that the ownership of the paper was dependent
upon the law of the place where it was at the time, viz., England,
and, as the things done in England transferred the title to the
certificates to the Public Trustee by English law and as, by the law
of New Jersey and the law of England, the owner of such certifi-
cates may write a name in the blank endorsement and thus entitle
the nominee to obtain registration on the books of the corporation
and issuance of new certificates to himself, the Trustee was entitled
to pursue this cause as against the German corporations, there
being no assertion of power by the United States to the contrary.
RIS

2. Consequently, a decree of the District Court recognizing this right
and directing the New Jersey corporation to issue new certificates
to such nominee on surrender of the old ones properly endorsed
did not deprive the German corporations of property without due
process of law. Id.

300 Fed. 741, affirmed.

ArrEALs from two decrees of the District Court in
suits brought by the appellant German corporations to
establish their titles to shares of stock of the Steel Cor-
poration, the certificates for which, endorsed in blank,
were seized at London during the War and passed to the
Public Trustee of England, as custodian of alien property.
"The defendants were the Steel Corporation, the Public
Trustee, and stockholders of record who disclaimed inter-
est. The title to the shares, with the right to registration,
and accrued dividends, was adjudged to be in the Public
Trustee.

Mr. John Weld Peck and Mr. John Wilson Brown, I11,
with whom Mr. Alfred K. Nippert was on the briefs, for
appellants.

Our entire case is based on the proposition that a seizure
of certificates in Great Britain does not constitute a seizure
of the shares of the New Jersey corporation represented
thereby. Chicago Rock Island Co. v. Sturm, 174 U. S.
710.
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The basis of jurisdiction is actual power and its ex-
istence must be determined by close adhesion to the actual
facts.

The question here is not as to where fictions of con-
venience have, from time to time, thrown shares for pur-
pose of taxation, administration and the like,

The question is» Where can power be exerted so as
actually, irrevocably and effectively to subject all that
there is of a share of stock to that power? The answer
is, obviously: Where the corporation is and there only.

Jurisdiction of property, separate from its owner, can
be acquired and exerted only when, and to the extent,
that such property is actually within the territorial juris-
diction. Pennoyer v. Neff, 95 U. 8. 714; Boswell v. Otzs,
9 How. 336; Cooper v. Reynolds, 10 Wall. 308; Mec-
Elmoyle v. Cohen, 13 Pet. 312; D’Arcy v. Ketchum, 11
How. 165; Thompson v. Whitman, 18 Wall. 457; Mec-
Donald v. Maybee, 243 U. S. 90; Union Refrigerator Tran-
sit Co. v. Kentucky, 199 U. S. 194.

A seizure of shares of stock, to be effective, must be
real and actual as opposed to anything constructive.
Miller v. United States, 11 Wall. 268; Phoeniz Bank v.
Risley, 111 U. S. 125; Chase v. Wetzlar, 225 U. S. 79.

Sinee a share of stock is intangible, incorporeal (Muller
v. Kaliwerke, 283 Fed. 746), and in the nature of a chose
in action (Jellemk v. Huron Copper Co., 177 U. S. 1),
it is fundamentally incapable of manucaption. Yet it
is clear that in the absence of statute one in position
to compel the issuing corporation may, by compulsion,
derive all the fruits of any particular shareholder’s
rights, and neither the shareholder nor any other not
having power to compel the corporation can oust from
that position of advantage. Therefore it seems further
clear that it is only at the corporate domicile that a

seizure of a share, in any sense real and actual, can be
made.
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Shares similar to those in suit have such existence at
the corporate domicile as to found jurisdiction in rem,
and may be levied upon, attached, and garnished by serv-
ice on the corporation, although the certificate, its holder,
and its owner be outside the jurisdiction. Jellenik v.
Huron Copper Mining Company, 177 U. S. 1; Hudson
Navigation Company v. Murray, 223 Fed. 466; Schultz v.
Diehl, 217 U. S. 594; 54 Fed. 896; Ashley v. Quintard,
90 Fed. 84; Ewnstein v. Georgia Southern Ry. Co., 120
Fed. 1008; Gundry v. Reakirt, 173 Fed. 167; Shaw v.
Goebel Brewing Company, 202 Fed. 408; Gideon v. Rep-
resentative Securities Corporation, 232 Fed. 185; Harvey
v. Harvey, 290 Fed. 653; Andrews v. Guayaquil Ry., 69
N. J. Eq. 211, (affirmed) 71 N. J. Eq., 768; Sohege v.
Singer Mfg. Co., 73 N. J. Eq., 567; Amparo Mining Co. v.
Fidelity Trust Co., 75 N. J. Eq., 555.

The Jellenik decision has been applied and strictly fol-
lowed by the federal courts in determining the validity
of the seizure of shares of stock by the Alien Property
Custodian of the United States under the provisions of
the Trading with the Enemy Act. Columbia Brewing
Co. v. Miller, 281 Fed. 289; Garvan v. Marconi Wireless
Co., 275 Fed. 486; See particularly Miller v. Kaliwerke,
etc., 283 Fed. 746.

Shares cannot be captured except at some domicile of
the corporation where transfer can be enforced. The
presence of endorsed certificates beyond such domicile is
not enough. « Baker v. Baker, 242 U. S. 394; Ashley v.
Quintard, 90 Fed. 84.

The English cases and writers upon international law
sustain this view. Dicey Digest of Law of England; The
Attorney General v. The New York Breweries Co., 1 Q. B.
(1898), 205; Attorney General v. Bouwens, 4 Meeson &
Welsby, 171-191; Stern v. The Queen, 1 Q. B. (1896)
211; Winansv. The King,1 K. B. (1908),1022; New York
Life Insurance Co. v. Public Trustee, 40 Times L. R. 430;
Casstdy v. Ellahorst, 110 O. S. 405, 1924,
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That the certificates were endorsed does not alter the
case. Colontal Bank v. Hepworth, L. R. 36 Ch. Div. 36,
53, 54.

Yazoo and Mississippt Railroad v. Clarksdale, 257 U.
S. 10, presented no question of the situs of shares.

The weight of American authority is that foreign at-
tachment does not lie against shares of a non-resident
corporation merely by the seizure of the certificates.
Baker v. Baker, supra; Christmas v. Biddle, 13 Pa.
St. 233 (1850); Winslow v. Fletcher, 53 Conn. 391;
Tweedy v. Bogart, 56 Conn. 419; Sheep & Wool Co.
v. Traders Bank, 104 Ky. 90; Gundry v. Reakirt, 173
Fed. 167; Pinney v. Newille, 86 Fed. 97; Armour
Brothers Banking Co. v. St. Louis Nat. Bank, 113
Mo. 12; Richardson v. Bush, 198 Mo. 174; Ireland v.
Globe Milling Co., 19 R.1. 180; Maertens v. Scott, 33
R. 1. 356; Daniel v. Gold Hill Mining Co., 28 Wash. 411;
Reid Ice Cream Co. v. Stephens, 62 I1l. App. 334; Smith
v. Downey, 8 Ind. App. 179.

International law is clear and sweeping in its prin-
ciple that incorporeal things including rights can be
seized only by seizure of the corporeal thing to which
the right is attached.

Were that not so, any sovereign might by his own laws
situate incorporeal things within his jurisdiction and
then proceed under color of right established by his law
to possess the thing corporeal, in whatsoever country it
was situate. Phillimore’s Int. L. (3d Ed.J, Vol. 3, at
page 817 et seq.; The Antelope, 10 Wheat. 66; Wiscon-
sin v. Pelican Insurance Co., 127 U. S. 265.

The principles here considered are strikingly like those
involved in Baglin v. Cusenier, 221 U. S. 581,

No confirmations of the treaty of Versailles apply.

Mr. Wm. Averell Brown, with whom Mr. Kenneth B.
Halstead was on the brief, for United States Steel Cor-
poration.
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Mr. Frederick R. Coudert, with whom Mr. Howard
Thayer Kingsbury and Mr. Mahlon B. Doing were on
the brief, for Publiec Trustee.

MR. Justice HoLMEs delivered the opinion of the Court.

These are bills in equity in similar form each raising the
same question. In each the plaintiff is a German corpo-
ration and the interested defendants are the Public Trus-
tee, an English corporation sole appointed to be custodian
of enemy property during the late war, and the United
States Steel Corporation. Each plaintiff claims one hun-
dred identified shares in the Steel Corporation and seeks
to be declared owner of the same, to have new certificates
issued to it and the outstanding certificates cancelled on
the books of the corporation, and to recover past dividends
declared but unpaid. The cases were submitted by them
upon an agreed statement of facts, and the District Court
after a discussion that leaves nothing to be added dis-
missed the bills. The decree declared the Public Trustee
to be entitled to the shares and directed the Steel Corpo-
ration to issue new certificates to his nominee on sur-
render of the old ones properly endorsed. 300 Fed. 741.

As is usual with shares which it is desired to deal in
abroad these shares were registered by tens on the Steel
Corporation’s books in the name of some well-known
broker or the like domiciled in England, and the assign-
ment and power of attorney to transfer the shares printed
on the back of the certificate was signed by the broker
in blank so that the certificate passed from hand to hand.
The Disconto-Gesellschaft had bought a hundred shares
and held the certificates thus indorsed in its London
branch. The Bank fiir Handel had bought the same
number and pledged them with an English banking house
in a running account. On March 27, 1918, an order of the
Board of Trade in pursuance of statutory powers pur-
ported to vest in the Public Trustee the rights of the
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Disconto-Gesellschaft to the shares and the right to take
possession of the documents of title. On April 30, 1917,
a similar order had been made as to the Bank fiir Handel’s
stock. The Public Trustee thereupon seized the certifi-
cates in London as was regular and lawful under the laws
of England while the war was going on and freed the
pledged securities from the lien upon them by a sale of
other stocks. He claims a title confirmed by the Treaty of
Berlin and the Treaty of Versailles. The plaintiffs set up
that a decree recognizing his title would deprive them of
their property without due process of law.

The appellants, starting from the sound proposition that
jurisdiction is founded upon power, overwork the argu-
ment drawn from the power of the United States over
the Steel Corporation. Taking the United States in this
connection to mean the total powers of the Central and
the State Governments, no doubt theoretically it could
draw a line of fire around its boundaries and recognize
nothing concerning the corporation or any interest in it
that happened outside. But it prefers to consider itself
civilized and to act accordingly. Therefore New Jersey
having authorized this corporation like others to issue cer-
tificates that so far represent the stock that ordinarily
at least no one can get the benefits of ownership except
through and by means of the paper, it recognizes as owner
anyone to whom the person declared by the paper to be
owner has transferred it by the indorsement provided for,
wherever it takes place. It allows an indorsement in
blank, and by its law as well as by the law of England an
indorsement in blank authorizes anyone who is the lawful
owner of the paper to write in a name, and thereby entitle
the person so named to demand registration as owner in
his turn upon the corporation’s books. But the question
who is the owner of the paper depends upon the law of the
place where the paper is. It does not depend upon the
holder’s having given value or taking without notice of
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outstanding claims but upon the things done being suffi-
cient by the law of the place to transfer the title. An
execution locally valid is as effectual as an crdinary pur-
chase. Yazoo & Mussissippi Valley R. R. Co. v. Clarks-
dale, 257 U. S. 10. The things done in England trans-
ferred the title to the Public Trustee by English law.

If the United States had taken steps to assert its para-
mount power, as in Miller v. Kaliwerke Aschersleben
Aktien-Gesellschaft, 283 Fed. 746, a different question
would arise that we have no occasion to deal with. The
United States has taken no such steps. It therefore
stands in its usual attitude of indifference when title to
the certificate is lawfully obtained. There is no conflict
in matter of fact or matter of law between the United
States and England and therefore Baker v. Baker, Eccles
& Co., 242 U. 8. 394, does not apply. We deem it so
plain that the Public Trustee got a title good as against
the plaintiffs by the original seizure that we deem it un-
necessary to advert to the treaties upon which he also
relies or to the subsequent dealings between England and
Germany showing that both of those nations have as-
sumed without doubt that the Trustee could sell the stock.
We think it unnecessary also to repeat what was said
below as to the possibility of the United States making a
claim at some future time.

Decree affirmed.
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THE STATE OF NEW MEXICO v. THE STATE OF
COLORADO.

IN EQUITY.

No. 12 Original. Argued December 2, 3, 1924.—Decided January
26, 1925.

1. A line surveyed and marked in 1868 as the location of the parallel
designated as the common boundary of the Territories, and later
the States, of Colorado and New Mexico, was adopted and recog-
nized by the United States as the true location and boundary,
both during the existence of the two Territories and thereafter
while New Mexico remained a Territory and Colorado was a State;
it was likewise accepted and relied on by the State of Colorado
from her admission in 1876, and by the State of New Mexico from
her admission, in 1912, until she brought this suit against Colorado
in 1919, wherein she claimed that another survey and location,
made in 1903 under an appropriation from Congress, and which
had been accepted by the General Land Office from 1904 to 1908,
and approved in 1908 by a joint resolution of Congress which was
vetoed by the President, should be established as the true location
of the boundary.

Held: (a) That New Mexico, upon her admission as a State, was
bound by the previous recognition and adoption of the earlier
location by the United States, her predecessor, and could not be
heard to disavow the boundary thus recognized. P. 41.

(b) The effect of this recognition of the earlier location by the
United States was not impaired by the temporary recognition of
the later one by the General Land Office. Id.

(c) After Colorado’s admission as a State, her right to rely upon
the boundary previously established could not be impaired by any
subsequent action of the United States. Id.

(d) New Mexico was bound also by her own recognition and adop-
tion of the earlier line upon and after her admission to statehood.
Id.

2. The boundary between the States of Colorado and New Mexico
is the line of the 37th parallel as surveyed and marked by Darling
from the Macomb monument westwardly to the 109th Meridian,
and as surveyed and marked by Major and Preston from the said
Macomb monument eastwardly to the Preston monument on the
103rd or Cimarron Meridian, P. 39.
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THis was an original suit brought in this Court by the
State of New Mexico against the State of Colorado to
settle a controversy over their common boundary. New
Mexico’s bill was dismissed and a decree was directed,
under Colorado’s cross-bill, for a resurvey and remarking
of the line found by the Court to be the true one, in ac-
cordance with Colorado’s contention.

Mr. Frank W. Clancy, for complainant.

First, it is clear that the later, or Carpenter, survey is
as good as can be made.

Second, the earlier, Darling, survey is inaccurate, de-
fective, and in part a work of pure fiction.

Third, the General Land Office must have been thor-
oughly convinced of the utterly worthless character of the
Darling survey, when it directed the making of a new and
independent survey of the 37th parallel with an accom-
panying destruction, as far as possible, of all evidence on
the earth’s surface of the Darling line.

Fourth, Congress presumably took the same view when
it authorized that new survey, and, later. passed a resolu-
tion adopting the Carpenter line.

Fifth, New Mexico has not recognized the Darling line
as a boundary. It could not acquiesce in such a matter
until it became a State, January 6, 1912; and this suit
was brought with reasonable diligence thereafter.

Sixth, the United States while recognizing the Darling
line for years, only because nobody questioned it, finally
repudiated it and tried to destroy it. The recognition
was by no means continuous. Missourt v. Iowa, 7 How.
660, differs widely on the facts and is inapplicable.

Seventh, even the State of Colorado, through its legis-
lature, in 1901, shows a lack of certainty as to the Darling
line which it now claims to have recognized ever since
1868.

Messrs. Oliver Dean, Assistant Attorney General of
Colorado; W. C. Williams, Attorney General, and Delph
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E. Carpenter, Special Counsel, with whom Mr. Charles
Roach, Deputy Attorney General, was on the brief, for
defendant.

I. The Darling-Major line was established by the
United States when both Colorado and New Mexico were
Territories and both States are bound by that boundary
line. Mussourtv. [lowa, 7 How. 660; Missour: v. Kentucky,
11 Wall. 395; Indiana v. Kentucky, 136 U. S. 479; Alt
v. Butz, 81 N. J. L. 156; Billingsley v. Bates, 30 Ala. 376;
Climer v. Wallace, 28 Mo. 556; Mayor etc. of Liberty v.
Burns, 114 Mo. 426; Granby Mining etc. Co. v. Dauzs,
156 Mo. 422; Arneson v. Spawn, 2 S. Dak. 269; Goodman
v. Myrick, 5 Ore. 65; Jones v. Kimble, 19 Wis. 429; Wash-
ington Rock Co. v. Young, 110 Am. St. R. 678.

II. The surveys of the Darling-Major line made in
1868 and 1874 are the senior surveys of the boundary line
and must prevail over the junior survey made by Carpen-
ter in 1902.

The Carpenter survey is not shown to have been made
by proper authority. It was simply a new and inde-
pendent survey, and does not purport to show the line
as originally established.

Original survey of lands, upon the faith of which prop-
erty rights have been based and acquired, controls over
surveys subsequently made which injuriously affect such
rights. Washington Rock Co. v. Young, 29 Utah 108;
Clement v. Parker, 125 U. S. 309.

A subsequent survey cannot alter or control an original
survey. When this can be traced or proved it must
govern. Diehl v. Zanger, 39 Mich. 601; City of Racine
v. Emerson, 85 Wis. 80.

II1. The Darling-Major line is the boundary between
these States by reason of the recognition and acceptance
thereof by the Territories and later by the States of Colo-
rado and New Mexico and by the United States from
the time of the survey thereof until the time this suit
was filed.
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New Mexico is not only bound by the acts of the United
States in surveying, establishing, monumenting and there-
after recognizing and adopting the Darling-Major line
as the true boundary, but is also estopped by the doctrines
of long possession, prescription, laches and acquiescence
from now asserting a different boundary. Rhode Island
v. Massachusetts, 4 How. 591; Indiana v. Kentucky, 136
U. S. 479; Virginia v. Tennessee, 148 U. S. 503; Louisiana
v. Mississippt, 202 U. S. 1; Maryland v. West Virginia,
217 US4k

IV. The Carpenter survey has no legal status as a
boundary line because it was made without the consent
of the State of Colorado, never received the approval of
the State, was rejected by Congress and has always been
disregarded by every department of the Government of
the United States.

Mg. JusticE SANFORD delivered the opinion of the
Court.

This is a suit in equity, within the original jurisdiction
of this Court, brought by the State of New Mexico against
the State of Colorado, in 1919, to settle a controversy as
to the location of their common boundary line. Under
the Acts of Congress under which they were admitted
into the Union and their respective Constitutions, this is
the 37th parallel of north latitude between its intersec-
tions with the 103rd and 109th meridians of longitude
west from Greenwich.!

The only dispute is as to the location of this line.
Different surveys have been made. New Mexico alleges
in its bill that the true line is that which was surveyed

* The 26th and 32nd meridians west from Washington. Colorado:
Act of Mar. 3, 1875, c. 139, 18 Stat. 474; Constitution, Art. I. New
Mexico: Act of June 20, 1910, c. 310, 36 Stat. 557; Constitution,
Art. I, Sec. 2.

42684°—25——3
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and marked by Howard B. Carpenter in 1903, and prays
that this be decreed to be the boundary. Colorado, in an
answer and cross bill, alleges that the true line is that
which was surveyed and marked by Ehud N. Darling in
1868, and extended by John J. Major and Levi S. Preston
in 1874 and 1900; and prays that this line be decreed to
be the boundary, and that, in so far as necessary, it be
restored and remarked.

The case has been heard on evidence taken by exam-
iners, supplemented by a stipulation of the parties. The
material facts are these: The Territory of New Mexico
was established in 1850,% and the Territory of Colorado in
1861.2 Under the Acts of Congress their common bound-
ary was the 37th parallel, between the 103rd and 109th
meridians.

In 1867 Congress made an appropriation for the
“survey of the thirty-seventh parallel of north latitude,
so far as it constitutes the northern boundary of the Ter-
ritory of New Mexico.” * The Commissioner of the Gen-
eral Land Office employed Ehud N. Darling, a surveyor
and astronomer, to make this survey. He made the sur-
vey in 1868, and filed his field notes in the Land Office.
In accordance with his instructions, he adopted as the
northeast corner of New Mexico a stone monument that
had been established by Capt. J. N. Macomb, an Army
Engineer, in 1859, to mark the intersection of the 37th
parallel with the 103rd meridian, and, taking this as his
beginning point, surveyed and marked the line of the
parallel, as determined by astronomical observations and
calculations for latitude, westwardly to the 109th me-
ridian, a distance of over 331 miles. As shown by the
field notes he established on this line eleven “ astronom-
ical monuments,” with “mile corners,” usually marked

29 Stat. 447, c. 49.
* 12 Stat. 172, c. 59.
* 14 Stat. 457, 466, c. 167.
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stones, at the end of each mile where the nature of the
ground made this possible, otherwise locating the mile
corners by triangulation. In 1869 the Commissioner of
the General Land Office approved these field notes, and
published an official “ Map of the Boundary Line between
Colorado & New Mexico on the 37th Parallel North Lati-
tude,” made in conformity to them.

Several years later the Commissioner of the General
Land Office employed John J. Major, a surveyor and
astronomer, to survey and mark the remaining portion
of the southern boundary of the Territory of Colorado,
extending along the 37th parallel to the 102nd meridian.
Major made this survey in 1874, and marked the line
of the parallel between the Macomb monument and
that meridian. The field notes of this survey were
filed in the Land Office and approved by the Commis-
sioner.

In 1876 the State of Colorado was admitted into the
Union, with the same southern boundary line as that of
the Territory.”

Some years later the 103rd meridian was established on
a line known as the “ Cimarron Meridian,” intersecting
the 37th parallel a short distance east of the Macomb
monument. Thereafter the United States Surveyor Gen-
eral employed Levi S. Preston, a deputy surveyor, to re-
survey and retrace the north boundary of New Mexico
between the Macomb monument and the Cimarron me-
ridian. Preston made this survey in 1900, retracing and
remarking this portion of the Major line, and established
at the intersection of that line and the Cimarron meridian,
about two miles east of the Macomb monument, a sand-
stone corner since known as the Preston monument. The
field notes of this resurvey were filed in the office of the
Surveyor General and approved by him.

® President’s Proclamation, Aug. 1, 1876, 19 Stat. 664. See note 1,
supra.
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In 1901 the State of Colorado appointed a commissioner
to resurvey and remark a portion of its southern bound-
ary line as surveyed and established by Darling, on which
one of his astronomical monuments had disappeared and
a number of mile corners could not be found.® Both
the Territory of New Mexico and the Interior Depart-
ment were invited to join in this resurvey, but neither
did so; and it was made by the Colorado commissioner
alone.

In 1902 an examiner of surveys in the General Land
Office, on an inspection of about sixty miles of Darling’s
original line, reported that but few of the corners then
remained, and that the line was evidently erroneously
established between identified monuments; and the Com-
missioner urged that the entire southern line of Colorado
be resurveyed and reéstablished. Thereupon, on the rec-
ommendation of the Secretary of the Interior,” Congress
made an appropriation for ¢ the resurvey and reéstablish-
ment, on the line of the thirty-seventh parallel of north
latitude, of the boundary line between the State of Colo-
rado and the Territories of New Mexico and Oklahoma ”
between the 102nd and 109th meridians.®* The Commis-
sioner of the General Land Office employed Howard B.
Carpenter, a surveyor and astronomer, to make this re-
survey. He was not directed to retrace the lines previ-
ously established, but to make an independent survey,
and was specifically instructed to  obliterate ” all evi-
dences of the corners and monuments that had been set by
Darling. Carpenter completed this resurvey in 1903, and
filed his field notes in the Land Office in 1904. These
were approved by the Commissioner. Carpenter sur-

6 Colorado Laws, 1901, c. 37.

7 57th Cong., 1st Sess., H. R. Doc. No. 604.

8 Act of July 1, 1902, 32 Stat. 552, 574, ¢. 1351. The 37th parallel
was also the common boundary of Colorado and Oklahoma, between
the 102nd and 103rd meridians.
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veyed an entirely different line from the Darling and
Major-Preston lines. His new line commenced on the
109th meridian, at some distance north of the Darling
line, and ran for the greater portion of the boundary
north of that line, although crossing it shortly before
reaching the Macomb monument and running for the
remainder of the distance somewhat to the south of the
Darling and Major-Preston lines. Taken as a whole, its
effect, if established as the boundary, would be to transfer
a large strip of territory from Colorado to New Mexico,
including the greater portions of one town and two vil-
lages, and five post offices. Carpenter established on his
new line eight stone astronomical monuments, and mile
corners, marked by iron posts, wherever it was practicable;
and whenever he found one of Darling’s mile corners
or astronomical monuments, after noting its location,
either destroyed it completely or obliterated the marks
upon it.

After the Commissioner’s approval of the Carpenter line
the General Land Office ceased to recognize the Darling
and Major-Preston line as the boundary between Colo-
rado and New Mexico in so far as related to the public
lands, as it had theretofore done, and for a time recog-
nized the Carpenter line as the boundary.

In 1908 Congress passed a Joint Resolution accepting
the line of the Carpenter survey “as the proper location
of the thirty-seventh parallel and the true boundary line ”
between the States of Colorado and Oklahoma and the
Territory of New Mexico.® This resolution was, how-
ever, vetoed by the President; and no further action was
taken by Congress.

After this veto by the President the General Land Office
abandoned its recognition of the Carpenter line, and there-
after continued to recognize the Darling and Major-
Preston line as the boundary.

260th Cong., 2d Sess., Sen. Doc. No. 604.
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In 1912 the State of New Mexico was admitted into the
Union, with the same northern boundary line as that of
the Territory.*®

In 1917 about forty miles of Darling’s original line
included in the resurvey that had been made by the Colo-
rado commissioner, were resurveyed and restored under
the direction and with the approval of the Commissioner
of the General Land Office.

In addition to the foregoing matters the stipulation of
the parties recites:— That, except as may otherwise be
shown by the record in this case as now made, for more
than thirty years the position of the Darling line, from
the Macomb Monument to the . . . 109th meridian
of longitude West from Greenwich, remained undisputed
and the correctness of its technical execution unques-
tioned, and, as so established, the said Darling line has
been recognized and acquiesced in by the United States,
by the Territory and State of Colorado, by the Territory
of New Mexico and by the State of New Mexico except
as otherwise indicated by the bringing of this suit, and
has been and is now recognized and accepted by the Land
Department of the United States, in its surveys of the
public domain, as the boundary line between Colorado
and New Mexico from the Macomb Monument westward,
except so far as may otherwise appear (if it does other-
wise appear) by the record in this case; that from 1868
to the present time the Territory and later the State of
Colorado . . . has claimed and exercised dominion
and sovereignty, and now claims the same, over the terri-
tory down to the boundary as established by said Darling
and no farther; that county lines have been formed,
towns and settlements have grown up, school distriets,
election districts, voting precincts, and land districts and
water districts have been created with reference to said

10 President’s Proclamation, Jan. 6, 1912, 37 Stat. 1723. See note 1,
supra.
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line; public officers have been elected, property has been
assessed and taxes levied and collected under the au-
thority of the Territory and State of Colorado, and its
courts of both civil and eriminal jurisdiction have exer-
cised jurisdiction in all places north of said Darling line
and the Territory and State of New Mexico has exercised
like jurisdiction in all places south of said line; that
government postoffice[s] have been established as being
in Colorado when north of said line and as in New Mexico
when south of said line, and that public land surveys on
both sides of said line have been closed thereon, lands have
been disposed of, rights acquired and political boundaries
in both Colorado and New Mexico have been fixed by
reference to said line. That since 1874 the Major survey
and marking of the 37th parallel of North latitude

. westward to the Macomb Monument has been the
recognized and accepted South boundary of Colorado
between said points and since the acceptance of the
Preston survey, retracement and remarking of said line,
in the year 1901, said line as remarked and retraced by
Preston between said Macomb Monument and the Pres-
ton Monument, at the intersection of said parallel with
the Cimarron Meridian, has been and now is the recog-
nized and accepted boundary between Colorado and New
Mexico at all points between said Monuments.”

There is some evidence, of a very general nature, as
to the relative correctness of the location of the line of
the 37th parallel as established by Darling, Major and
Preston, and by Carpenter. It may well be that neither
is entirely correct. We have no occasion, however, to
determine this question, or to settle the precise location
of the parallel line as an original matter, since, upon the
uncontradicted facts, it is entirely clear that the line of
the parallel as surveyed and marked by Darling west-
wardly from the Macomb mounment, and by Major and
Preston from the Macomb monument to the Preston
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monument, must be now taken as the established bound-
ary between the two States.

There is no question as to the portion of this line be-
tween the Macomb monument and the Preston monu-
ment, since it is expressly agreed that since this line was
surveyed by Major in 1874 and resurveyed by Preston in
1901 it “ has been and now is the recognized and accepted
boundary between Colorado and New Mexico at all points
between said Monuments.”

The remainder of the line as surveyed and marked by
Darling from the Macomb monument to the 109th me-
ridian, must likewise be held to be the recognized and
established boundary.

From 1868, when Darling ran and marked the line of
the 37th parallel, to 1919, when this suit was brought, a
period of more than half a century, his line was recog-
nized and acquiesced in, successively, as the boundary
between the two Territories, between the State of Colo-
rado and the Territory of New Mexico, and between the
two States. In Missouri v. lowa, 7 Howard 660, which
involved the location of the boundary line between the
two States running with “the Indian Boundary line,”
it was held that governments are bound by the practical
line that has been established as their boundary, although
not precisely a true one; and that as the United States be-
fore either of the States had been admitted into the Union
and after Missouri had been admitted but while Iowa still
remained a Territory, had recognized and adopted the
line of a certain survey as the “ Indian boundary line ”
and was committed to that line as the boundary of Mis-
souri, Iowa when admitted was bound by the recognition
and adoption of that line by the United States, her prede-
cessor, and could not be heard to disavow it as the
boundary. So here, the United States, from 1868 to 1876,
while still owning the public domain and having para-
mount jurisdiction as to territorial boundaries, recognized
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and adopted the Darling line as the true location of the
parallel and the boundary between the two Territories,
and thereafter, from 1876 to 1912, while retaining para-
mount jurisdiction as to New Mexico, recognized this line
as the boundary between the State of Colorado and the
Territory of New Mexico; and the State of New Mexico
on being admitted into the Union was bound by the pre-
vious recognition and adoption of this line by the United
States, her predecessor, and cannot be heard to disavow
the boundary thus recognized. The effect of this recog-
nition of the Darling line by the United States was not
impaired by the temporary recognition of the Carpenter
line by the General Land Office, from 1904 to 1908. The
United States had resumed its recognition of the Darling
line several years before New Mexico was admitted as a
State. Further, after Colorado had been admitted into
the Union in 1876 its right to rely upon the line previously
established could not be impaired by any subsequent
action on the part of the United States. Thus, after the
Land Department has surveyed and disposed of public
lands, the rights therein acquired are not affected by
corrective surveys subsequently made by the Depart-
ment. United States v. Investment Co., 264 U. S. 206,
212, and cases there cited. And, independently of these
matters, New Mexico is bound by its own recognition
and adoption of the Darling line, from 1912 to the begin-
ning of this suit, after its admission to statehood. Mis-
sourt v. lowa, supra, p. 677.

It results that the bill of New Mexico, praying the
establishment of the Carpenter line, must be dismissed;
and that, under the cross bill of Colorado, the Darling and
Major-Preston line must be decreed to be the boundary
between the two States.

This boundary line should now be resurveyed and re-
marked by a commissioner or commissioners appointed
by the court; such action to be subject to its approval.
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Missourt v. Towa, supra, p. 679; Indiana v. Kentucky,
136 U. S.479, 519; Oklahoma v. Texas, 260 U. S. 606, 640.
The parties may submit within thirty days the form
of a decree to carry these conclusions into effect.
Bill dismissed and decree directed under cross-bill.

SWISS NATIONAL INSURANCE COMPANY, LIM-
ITED ». THOMAS W. MILLER, AS ALIEN PROP-
ERTY CUSTODIAN, AND FRANK WHITE, AS
TREASURER OF THE UNITED STATES.

APPEAL FROM THE COURT OF APPEALS OF THE DISTRICT OF
COLUMBIA.

No. 132. Argued November 18, 1924—Decided February 2, 1925.

1. Where a corporation was an “enemy” within the definition of
the Trading with the Enemy Act because doing business in Ger-
many, the enemy status of its property then seized in this country
was not changed by a subsequent cessation of such business.
P44,

. The fact that an enemy corporation ceased to be an enemy when
the war was ended by the Joint Resolution of July 2, 1921, did not
entitle it to a return of its seized property; for, by § 12 of the
Trading with the Enemy. Act, such claims were to be settled by
future direction of Congress. Id.

3. Clause 1 of § 9-b of the Trading with the Enemy Act, as amended
June 5, 1920, c. 241, 41 Stat. 977, which provides for return of
seized enemy property whose owner was and remains a “ citizen
or subject ” of a nation other than Germany, Austria, Hungary or
Austria Hungary, cannot be construed as including corporations.
So held in view of the use of “ citizen or subject ” in other clauses
of the section relating only to natural persons, and more particu-
larly because the 6th clause of the same section makes a special
classification of partnerships, associations and corporations, allow-
ing return of property if they were and remain entirely owned
by subjects or citizens of nations other than those above men-
tioned. P. 45.

. Whether the terms  citizen or subject” are broad enough to
include corporations depends upon the intent to be gathered from
the legislation in which they occur. P. 46.
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5. Clause 11 of § 9-b of the Trading with the Enemy Act, added
by the amendment of March 4, 1923, c. 285, 42 Stat. 1511, amounts
to a legislative construction of clause 1, as above construed. P. 48.

53 App. D. C. 173 (289 Fed. 571) affirmed.

ArpeaL from a decree of the Court of Appeals of the
Distriet of Columbia affirming a decree of the Supreme
Court of the District which dismissed the appellant’s bill
against the Alien Property Custodian and the Treasurer
of the United States, to recover securities seized and held
under the Trading with the Enemy Act.

Mr. Hoke Smith, for appellant.

* Mr. Merrill E. Otis, Special Assistant to the Attorney
General, with whom Mr. Solicitor General Beck was on
the brief, for appellees.

Me. Cuier Justick TArT delivered the opinion of the
Court.

This is an appeal from the Court of Appeals of the
District of Columbia under Section 250 of the Judicial
Code.

The Swiss National Insurance Company filed a bill in
equity against the Alien Property Custodian aad the
Treasurer of the United States in the Supreme Court of
the District to recover securities to the value of about one
million dollars. These it had before the War deposited
in the various state treasuries because required by the
state laws as a condition of doing insurance therein. The
Alien Property Custodian had seized them in November,
1918, as property of an enemy, under the definition of
Section 2, par. (a) of the Trading with the Enemy Act,
approved October 6, 1917, c. 106, 40 Stat. L. 411, that the
word “enemy " should be deemed to mean and include
for the purpose of the Act “any ... corporations incor-
porated within any country other than the United States
and doing business within” the “ territory (including
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that occupied by the military and naval forces) of any
nation with which the United States is at war.” The
plaintiff’s petition admitted that at the time of the seizure
the plaintiff was doing business in Germany, and was then
an enemy of the United States under the definition, and
that the seizure was lawful. It is further conceded in
argument that the stock of the plaintiff corporation was
largely held by Germans, and a failure to aver the con-
trary in the petition makes this fact a part of the case on
the motion of defendants to dismiss the bill.

The grounds stated in the bill for its recovery of the
securities were threefold—first, that since the seizure the
company had ceased to do business in Germany; second
that the war had been officially declared ended, and, third,
that by virtue of the amendment of the Trading with the
Enemy Act, approved June 5, 1920, c. 241, 41 Stat. 977,
the plaintiff became expressly entitled to the recovery
sought.

The motion of defendants was granted, and the bill
dismissed. The decree of the District Supreme Court
was affirmed by the District Court of Appeals.

The first contention, that because the company had
ceased to do business in Germany after the seizure the
Alien Property Custodian lost his right to continue to
hold the property, can not be sustained. A change like
this could not take away the status of the seized property
as enemy property. The withdrawal from business in
Germany might well involve a transfer of something of
value from the plaintiff to enemy ecitizens or subjects and
strengthen the enemy resources.

Second, it is argued that as the War ended by Joint
Resolution of July 2, 1921, 42 Stat. 105, the plaintiff
thereby ceased to be an enemy and was entitled to a
return of its property without express legislation giving
such a right. It is clear from Section 12 of the Trading
with the Enemy Act, 40 Stat. 411, 424, that Congress did
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not intend that such a right should exist. One clause of
that section provides:

“After the end of the War any claim of any enemy or
of an ally of enemy to any money or other property
received and held by the Alien Property Custodian or
deposited in the United States Treasury, shall be settled
as Congress shall direct.”

The argument for the appellant is that when the War
ended, it ceased to be an enemy and so the words quoted
do not apply to it. This is an impossible construction of
the section. After the end of the War, there could be no
enemy in the sense in which the appellant argues. The
word “ enemy ” used in Section 12 of course refers to the
person who or corporation which fulfilled the definition
of an enemy during the war. It follows that the right
of the appellant to recover its property must depend on
the Congressional direction subsequent to the original
Act. This brings us then to the amendment to the Trad-
ing with the Enemy Act of June 5, 1920, 41 Stat. 977.

The third argument of the appellant is then directed
to the question whether the appellant comes within the
classes of enemies given the right to recover their property
from the Alien Property Custodian by the 1920 amend-
ment. Section 9, paragraph a, of that amendment pro-
vides for a return by order of the President to a person
not an enemy claiming an interest in property seized by
the Custodian, and, failing such order, allows a suit in
equity to recover the property or money due. Par. b
gives a similar opportunity to anyone who is the owner
of property seized and held by the Custodian, if the Presi-
dent finds the owner to have been in one of eight defined
classes at the time of the seizure. The first class among
these is:

“A citizen or subject of any nation or State or free
city other than Germany or Austria or Hungary or
Austria-Hungary, and [who] is at the time of the return
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of such money or other property hereunder a citizen or
subject of any such nation or State or free city .

The sixth class is this:

“ A partnership, association, or other unincorporated
body of individuals outside the United States, or a cor-
poration incorporated within any country other than the
United States, and [which] was entirely owned at such
time by subjects or citizens of nations, States or free
cities other than Germany or Austria or Hungary or
Austria-Hungary and is so owned at the time of the return
of its money or other property hereunder.”

It is urged for appellant that it is a citizen of Switzer-
land and is thus included with those favored in the first
class. Section 2 of the original Trading with the Enemy
Act approved October 6, 1917, ¢. 106, 40 Stat. 411, and
unrepealed provides that: “ The word ‘person’ as used
herein shall be deemed to mean an individual, partner-
ship, association, company or other unincorporated body
of individuals, or corporation or body politic” and the
word “ enemy ” is declared to be equally inclusive. But
there is in the Act and its amendments no such definition
of the words citizen or subject. The term citizen or
subject may be broad enough to include corporations of
the country whose citizens are in question. Paul v. Vir-
ginia, 8 Wall. 168; Selover v. Walsh, 226 U. S. 112; West-
ern Turf Association v. Greensburg, 204 U. S. 359.
Whether it is so inclusive in any particular instance de-
pends upon the intent to be gathered from the context
and the general purpose of the whole legislation in which
it occurs. United States v. Northwestern Express Co.,
164 U. S. 686, 689. The first clause of paragraph b refers
to a citizen or subject who may change his nationality
which could hardly refer to a corporation. The second
and third clauses describing the 2nd and 3rd classes refer
to married women and obviously the term citizen or sub-
ject in them includes only natural persons. Clause 4
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concerns a citizen or subject of Germany accredited to
the United States as the wife or child of a diplomatic
officer, of course, a natural person. Clause 5 describes a
citizen or subject transferred after arrest to the custody
of the War Department evidently only a natural person.
In clause 6, the subjects or citizens therein referred to
are the owners of partnerships, associations or incorpor-
ated bodies indicating that they, too, are natural persons.
The context would, therefore, seem to show that the words
are not used in the paragraph to include more than in-
dividuals. Where, as in the amendment to Section 9
of the year before, July 11, 1919, c. 6, 41 Stat. 35, a pro-
viso was intended to include individuals and corpora-
tions, the word persons is used in connection with the
words citizens or subjects and thus no doubt is left of
the inclusive effect of the proviso. The foregoing in-
ferences as to the narrower scope of the term citizen in
paragraph b are not conclusive though they are per-
suasive.

But the strongest and to us the convineing argument
that the language of clause 1 of par. b was not intended
to include corporations is the especial mention of part-
nerships, associations and corporations in clause 6 as
a different class from that of clause 1 of the same section.
That class is partnerships, associations, corporations, who
were enemies under the Act because of the business they
did in Germany or Austria-Hungary, but whose owners
as partners, associates or stockhclders were not enemies
either at the time of the sequestration or at the time of
the return.

It was evidently intended by Section 9-b not to allow
any individual enemies to be favored unless they as wo-
men only acquired their status as enemies because of
marriage to a male enemy, or unless they were diplo-
matic representatives of the enemy countries, or members
of their families, and the property involved was within
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the United States because of their diplomatic service, or
unless they were enemies interned in the United States
during the War and were living in the United States at
the time of the return of their property. There was an
obvious purpose to exclude all other individual Germans
or Austrians from the privileges of the section and it was
to carry out this exclusion that clause 6 was drafted to
cover especially the subject of corporations, partnerships
and associations in which Germans or Austrians should
have no interest. It was of a piece with the subsequent
provision of the 5th section of the Joint Resolution of
July 2, 1921, ending the War (42 Stat. 105, 106, c. 40),
designed to retain in custody the property of all German
and Austrian nationals deposited with the Custodian in
order to aid this country and its nationals in collecting
claims for losses against the two enemy governments.
The design was further subsequently revealed, though
not so closely adhered to, in clause 11, added to Section
9, par. b, by the second amendment to the Trading with
the Enemy Act (42 Stat. 1511, 1513, ¢. 285), by which
property could be returned to non-German or non-Aus-
trian corporations provided that Germans or Austrians
did not own fifty per cent. of the stock.

Clause 11 of the second amendment was in fact a legis-
lative construction of clause 1 of par. b of Section 9 in
the amendment of 1920 as we construe it, because other-
wise and according to the contention of the defendants, a
non-German or non-Austrian corporation though doing
business in Germany or Austria could, under clause 1 and
without clause 11, recover its property whatever its stock
ownership.

Had no clause 6 been inserted in the Act, possibly the
words citizens or subjects of clause 1 might have been
held to include corporations; but, with a specification of
them as a separate class, it would violate an obviously
sound rule to include them by construction in clause 1
also as citizens or subjects.
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Much has been said in respect to the intent of Congress
to be liberal in this series of acts as shown by the corre-
spondence of the Attorney General and his subordinates
with the Congressional Committees; but nothing has been
called to our attention that seems to us to have real sig-
nificance in respect to the exact point in this discussion.

In order to supply some reason or occasion for clause 6,
if clause 1 is to be held to include corporations as citizens
or subjects, it is suggested for appellants that the clause
was intended to cover German and Austrian corporations
entirely owned by citizens of the United States or of other
countries than Germany or Austria. We think this a far
fetched argument to explain the very general words of
this clause when such a purpose might have been easily
attained by specific provision for such exceptional in-
stances. Under the appellant’s construction of clause 6,
the improbable overlapping duplication of clause 1 and
clause 6 is so manifest that we think the construction must
be rejected. We concur, therefore, with the conclusion of
the Court of Appeals, and the District Supreme Court.

Affirmed.

Mg. Justice McKENNA participated in the considera-
tion of this case and concurred in the opinion prior to his
resignation.

The separate opinion of Mg. Justice McReyYNoOLDS.

This cause requires interpretation of Section 9, Trading
with the Enemy Act, approved October 6, 1917, c. 106,
40 Stat. 411, 419, as amended by the Act of June 5, 1920,
c. 241, 41 Stat. 977, copied below.”

% Qpc. 9. (a) That any person not an enemy or ally of enemy
claiming any interest, right, or title in any money or other property
which may have been conveyed, transferred, assigned, delivered, or
paid to the Alien Property Custodian or seized by him hereunder and
held by him or by the Treasurer of the United States, or to whom

42684°—25——4
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Section 2 of the original Aect, which has remained un-
changed, declares—

“The word ¢ person,” as used herein, shall be deemed to
mean an individual, partnership, association, company or
other unincorporated body of individuals, or corporation
or body politic; ” and that the word “ enemy " shall be
deemed to mean—

“(a) Any individual, partnership, or other body of indi-
viduals, of any nationality, resident within the territory
(including that occupied by the military and naval forces)
of any nation with which the United States is at war [or
an ally of such nation], or resident outside the United

any debt may be owing from an enemy or ally of enemy whose
property or any part thereof shall have been conveyed, transferred,
assigned, delivered, or paid to the Alien Property Custodian or seized
by him hereunder and held by him or by the Treasurer of the
United States may file with the said custodian a notice of his claim
under oath and in such form and containing such particulars as the
said custodian shall require; and the President, if application is made
therefor by the claimant, may order the payment, conveyance, trans-
fer, assignment, or delivery to said claimant of the money or other
property so held by the Alien Property Custodian or by the Treasurer
of the United States, or of the interest therein to which the President
shall determine said claimant is entitled: Provided, That no such
order by the President shall bar any person from the prosecution of
any suit at law or in equity against the claimant to establish any
right, title, or interest which he may have in such money or other
property. If the President shall not so order within sixty days after
the filing of such application or if the claimant shall have filed the
notice as above required and shall have made no application to the
President, said claimant may, at any time before the expiration of
six months after the end of the war institute a suit in equity in the
Supreme Court of the District of Columbia or in the district court
of the United States for the district in which such claimant resides,
or, if a corporation, where it has its principal place of business (to
which suit the Alien Property Custodian or the Treasurer of the
United States, as the case may be, shall be made a party defendant),
to establish the interest, right, title, or debt so claimed, and if so
established the court shall order the payment, conveyance, transfer,
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States and doing business within such territory, and any
corporation incorporated within such territory of any na-
tion with which the United States is at war [or an ally
of such nation] or incorporated within any country other
than the United States and doing business within such
e torysat e s

For many years appellant has been incorporated under
the laws of Switzerland. Prior to 1917 and continuously
thereafter until 1922 it did an insurance business in Ger-
many. From 1910 until November 18, 1918, it carried on
the same business within several of our States, and as
security for its obligations deposited many domestic

assignment, or delivery to said claimant of the money or other
property so held by the Alien Property Custodian or by the Treasurer
of the United States or of the interest therein to which the court
shall determine said claimant is entitled. If suit shall be so instituted,
then such money or property shall be retained in the custody of the
Alien Property Custodian, or in the Treasury of the United States,
as provided in this Act, and until any final judgment or decree which
shall be entered in favor of the claimant shall be fully satisfied by
payment or conveyance, transfer, assignment, or delivery by the de-
fendant, or by the Alien Property Custodian, or Treasurer of the
United States on order of the court, or until final judgment or decree
shall be entered against the claimant or suit otherwise terminated.

(b) In respect of all money or other property conveyed, trans-
ferred, assigned, delivered, or paid to the Alien Property Custodian
or seized by him hereunder and held by him or by the Treasurer
of the United States, if the President shall determine that the owner
thereof, at the time such money or other property was required to
be so conveyed, transferred, assigned, delivered, or paid to the Alien
Property Custodian or at the time when it was voluntarily delivered
to him or was seized by him was—

(1) A citizen or subject of any nation or State or free city other
than Germany or Austria or Hungary or Austria-Hungary, and is
at the time of the return of such money or other property hereunder
a citizen or subject of any such nation or State or free city; or

(2) A woman who at the time of her marriage was a subject or
citizen of a nation which has remained neutral in the war or of a
nation which was associated with the United States in the prosecu-
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bonds—a million dollars. On the latter date—a week
after the armistice—the Alien Property Custodian took
possession of these bonds, and either he or the Treasurer
of the United States now holds them. Claiming the se-
questered securities or their proceeds under Section 9,
Subsection (b), appellant began this proceeding in the
Supreme Court, District of Columbia, November 28 1921,
That court held the corporation could not prevail because
subjects of Germany held some of its stock; and upon
motion dismissed the bill. The Court of Appeals affirmed
the decree. The corporation came within the term “ en-
emy ” solely because of its business within Germany; but

tion of said war, and who prior to April 6, 1917, intermarried with
a subject or citizen of Germany or Austria-Hungary and that the
money or other property concerned was not acquired by such woman
either directly or indirectly from any subject or citizen of Germany
or Austria-Hungary; or

(3) A woman who at the time of her marriage was a citizen of
the United States (said citizenship having been acquired by birth in
the United States), and who prior to April 6, 1917, intermarried with
a subject or citizen of Germany or Austria-Hungary and that the
money or other property concerned was not acquired by such woman
either directly or indirectly from any subject or citizen of Germany
or Austria-Hungary; or

(4) A citizen or subject of Germany or Austria or Hungary or
Austria-Hungary and was, at the time of the severance of diplomatic
relations between the United States and such nations, respectively,
accredited to the United States as a diplomatic or consular officer of
any such nation, or the wife or minor child of such officer, and that
the money or other property concerned was within the territory of
the United States by reason of the service of such officer in such
capacity; or

(5) A citizen or subject of Germany or Austria-Hungary, who by
virtue of the provisions of sections 4067, 4068, 4069, and 4070 of the
Revised Statutes, and of the proclamations and regulations there-
under, was transferred, after arrest, into the custody of the War
Department of the United States for detention during the war and
is at the time of the return of his money or other property hereunder
living within the United States; or
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it is admitted that enemy subjects owned and controlled a
majority of the capital stock. Apparently the sequestra-
tion was permissible—its propriety after cessation of hos-
tilities is not for our determination.

As an incorporated citizen or subject of Switzerland
appellant claims to come within Paragraph (1) of the
amended Act—

“(1) A citizen or subject of any nation or State or free
city other than Germany or Austria or Hungary or
Austria-Hungary, and is at the time of the return of such
money or other property hereunder a citizen or subject
of any such nation or State or free city.”

(6) A partnership, association, or other unincorporated body of
individuals outside the United States, or a corporation incorporated
within any country other than the United States, and was entirely
owned at such time by subjects or citizens of nations, States, or
free cities other than Germany or Austria or Hungary or Austria-
Hungary and is so owned at the time of the return of its money or
other property hereunder; or

(7) The Government of Bulgaria or Turkey, or any pohtlcal or
municipal subdivision thereof; or

(8) The Government of Germany or Austria or Hungary or Aus-
tria-Hungary, and that the money or other property concerned was
the diplomatic or consular property of such Government. [Or]

(9) An individual who was at such time a citizen or subject of
Geermany, Austria, Hungary, or Austria-Hungary, or who is not a
citizen or subject of any mnation, State, or free city, and that such
money or other property, or the proceeds thereof, if the same has
been converted, does not exceed in value the sum of $10,000, or
although exceeding in value the sum of $10,000 is nevertheless sus-
ceptible of division, and the part thereof to be returned hereunder
does not exceed in value the sum of $10,000: Provided, That an
individual shall not be entitled, under this paragraph, to the return
of any money or other property owned by a partnership, association,
unincorporated body of individuals, or corporation at the time it
was conveyed, transferred, assigned, delivered, or paid to the Alien
Property Custodian, or seized by him hereunder; or

(10) A partnership, association, other unincorporated body of
individuals, or corporation, and that it is not otherwise entitled to the
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On the other hand the insistence is that although the
words “ citizen or subject ” often include corporations as
well as natural persons, this is not necessarily true but
depends always upon the intent disclosed by context and
other accompanying circumstances. Further, that al-
though corporations would normally fall within the words
of Paragraph (1), without more, the contrary intent is
disclosed and they are excluded therefrom by the pro-
visions touching certain corporations found in Para-
graph (6)—

“A partnership, association, or other unincorporated
body of individuals outside the United States, or a

return of its money or other property, or any part thereof, under this
section, and that such money or other property, or the proceeds
thereof, if the same has been converted, does not exceed in value the
sum of $10,000, or although exceeding in value the sum of $10,000,
1s nevertheless susceptible of division, and the part thereof to be
returned hereunder does not exceed in value the sum of $10,000:
Provided, That no insurance partnership, association, or corporation,
against which any claim or claims may be filed by any citizen of the
United States with the Alien Property Custodian within sixty days
after the time this paragraph takes effect, whether such claim appears
to be barred by the statute of limitations or not, shall be entitled to
avail itself of the provisions of this paragraph until such claim or
claims are satisfied; or

(11) A partnership, association, or other unincorporated body of
individuals, having its principal place of business within any country
other than Germany, Austria, Hungary, or Austria-Hungary, or a
corporation, organized or incorporated within any country other than
Germany, Austria, Hungary, or Austria-Hungary, and that the control
of, or more than 50 per centum of the interests of voting power in,
any such partnership, association, other unincorporated body of in-
dividuals, or corporation, was at such time, and is at the time of the
return of any money or other property, vested in citizens or subjects
of nations, States, or free cities other than Germany, Austria, Hun-
gary or Austria-Hungary: Provided, however, That this subsection
shall not affect any rights which any citizen or subject may have
under paragraph (1) of this subsection;—

Then the President, without any application being made therefor,
may order the payment, conveyance, transfer, assignment, or delivery
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corporation incorporated within any country other than
the United States, and was entirely owned at such time
by subjects or citizens of nations, States, or free cities
other than Germany or Austria or Hungary or Austria-
Hungary and is so owned at the time of the return of its
money or other property hereunder.”
Also, that the purpose to exclude corporations from Para-
graph (1) is further accentuated by the legislative con-
struction disclosed by Paragraph (11), adopted March
4, 1923, c. 285, 42 Stat. 1511, 1513—

“(11) A partnership, association, or other unincorpo-
rated body of individuals, having its principal place of

of such money or other property held by the Alien Property Cus-
todian or by the Treasurer of the United States, or of the interest
therein to which the President shall determine such person entitled,
either to the said owner or to the person by whom said property was
conveyed, transferred, assigned, delivered, or paid over to the Alien
Property Custodian:

Provided, That no person shall be deemed or held to be a citizen
or subject of Germany or Austria or Hungary or Austria-Hungary for
the purposes of this section, even though he was such citizen or sub-
ject at the time first specified in this subsection, if he has become or
shall become, ipso facto or through exercise of option, a citizen or
subject of any nation or State or free city other than Germany,
Austria, or Hungary, (first) under the terms of such treaties of peace
as have been or may be concluded subsequent to November 11, 1918,
between Germany or Austria or Hungary (of the one part) and the
United States and/or three or more of the following-named powers:
The British Empire, France, Italy, and Japan (of the other part),
or (second) under the terms of such treaties as have been or may be
concluded in pursuance of the treaties of peace aforesaid between any
nation, State, or free city (of the one part) whose territories, in
whole or in part, on August 4, 1914, formed a portion of the territory
of Germany or Austria-Hungary and the United States and/or three
or more of the following-named powers: The British Empire, France,
Italy, and Japan (of the other part). For the purposes of this
section any citizen or subject of a State or free city which at the time
of the proposed return of money or other property of such citizen or
subject hereunder forms a part of the territory of any one of the
following nations: Germany, Austria, or Hungary, shall be deemed
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business within any country other than Germany, Austria,
Hungary, or Austria-Hungary, or a corporation, organized
or incorporated within any country other than Germany,
Austria, Hungary, or Austria-Hungary, and that the con-
trol of, or more than 50 per centum of the interests or
voting power in, any such partnership, association, other
unincorporated body of individuals, or corporation, was
at such time, and is at the time of the return of any
money or other property, vested in citizens or subjects
of nations, States, or free cities other than Germany,
Austria, Hungary or Austria-Hungary: Provided, how-
ever, That this subsection shall not affect any rights
which any citizen or subject may have under Paragraph
(1) of this subsection.”

to be a citizen or subject of such nation. And the receipt of the said
owner or of the person by whom said property was conveyed, trans-
ferred, assigned, delivered, or paid over to the Alien Property Cus-
todian shall be a full acquittance and discharge of the Alien Property
Custodian or the Treasurer of the United States, as the case may be,
and of the United States in respect to all claims of all persons here-
tofore or hereafter claiming any right, title, or interest in said prop-
erty, or compensation or damages arising from the capture of such
property by the President or the Alien Property Custodian: Provided
further, however, That except as herein provided no such action by
the President shall bar any person from the prosecution of any suit
at law or in equity to establish any right, title, or interest which he
may have therein.

(¢) Any person whose property the President is authorized to
return under the provisions of subsection (b) hereof may file notice
of claim for the return of such property, as provided in subsection (a)
hereof, and thereafter may make application to the President for
allowance of such claim and/or may institute suit in equity to re-
cover such property, as provided in said subsection, and with like
effect. The President or the court, as the case may be, may make
the same determinations with respect to citizenship and other
relevant facts that the President is authorized to make under the
provisions of subsection (b) hereof.

(d) Whenever a person, deceased, would have been entitled, if
living, to the return of his money or other property hereunder, then
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The proviso of Paragraph (11) sufficiently repels the
suggestion that it restricts Paragraph (1)—“This sub-
section [paragraph] shall not affect any rights which any
citizen or subject may have under Paragraph (1) of this
subsection.” '

Reporting, June 21, 1917, (H. Rep. 85, 65th Cong., 1st
Sess.), the House Committee on Interstate and Foreign
Commerce recommended passage of the original Trading
with the Enemy Act, and said—

“The chief objects of this bill are (1) to recognize and
apply concretely, subject to definite modifications, the
principle and practice of international law interdicting
trade in time of war, and (2) to conserve and utilize upon

his legal representative may proceed for the return of such property
as provided in subsection (a) hereof: Provided, however, That the
President or the court, as the case may be, before granting such
relief shall impose such conditions by way of security or otherwise,
as the President or the court, respectively, shall deem sufficient to
insure that such legal representative will redeliver to the Alien Prop-
erty Custodian such portion of the money or other property so re-
ceived by him as shall be distributable to any person not eligible
as a claimant under subsections (a) or (c¢) hereof.

(e) No money or other property shall be returned nor any debt
allowed under this section to any person who is a citizen or subject
of any nation which was associated with the United States in the
prosecution of the war, unless such nation in like case extends re-
ciprocal rights to citizens of the United States; nor in any event
shall a debt be allowed under 'this section unless it was owing to and
owned by the claimant prior to October 6, 1917, and as to claimants
other than citizens of the United States unless it arose with reference
to the money or other property held by the Alien Property Cus-
todian or Treasurer of the United States hereunder.

(f) Except as herein provided, the money or other property con-
veyed, transferred, assigned, delivered, or paid to the Alien Property
Custodian, shall not be liable to lien, attachment, garnishment,
trustee process, or execution, or subject to any order or decree of
any court.

{g) This section shall not apply, however, to money paid to the
Alien Property Custodian under section 10 hereof.
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a basis of practical justice enemy property found within
the jurisdiction of the United States. . . . Citizens
cannot be permitted directly or indirectly to augment
the material resources of the enemy by commercial inter-
course, and the necessity for this interdiction is more
obvious today than at any period of the world’s history.
Never were the industrial, commercial and financial re-
sources of belligerent nations so vital to the success of
war as now. It is not extravagant to affirm that the
effective organization of these resources is more likely to
determine the result of the present conflict than armies
and navies. Therefore, everything reasonably possible
should be done to prevent our enemy from reaping the
advantages of commercial transactions with the people
of the United States. To summarize, the purpose of
the bill is not to create new international rules or prac-
tices, but to define and mitigate them.”

In a favorable report on the same measure, August 31,
1917, (S. Rep. 113, 65th Cong., 1st Sess), the Senate Com-
mittee on Commerce said—

“The purpose of this bill is to mitigate the rules of
law which prohibit all intercourse between the citizens
of warring nations, and to permit, under careful safe-
guards and restrictions, certain kinds of business to be
carried on. It also provides for the care and administra-
tion of the property and property rights of enemies and
their allies in this country pending the war. The spirit
of the Act is to permit such business intercourse as may
be beneficial to citizens of this country, under rules and
regulations of the President, which will prevent our
enemies and their allies from receiving any benefits there-
from until after the war closes, leaving to the courts and
to future action of Congress the adjustment of rights and
claims arising from such transactions. Under the old
rule warring nations did not respect the property rights
of their enemies, but a more enlightened opinion prevails
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at the present time, and it is now thought to be entirely
proper to use the property of enemies without confis-
cating it; also to allow such business as fire insurance,
issuance and use of patents, ete., to be carried on with
our enemies and their allies, provided that none of the
profits arising therefrom shall be sent out of this country
until the war ends.”

The intent to conserve and utilize enemy property upon
a basis of practical justice and to prevent the owners from
receiving benefits therefrom until after the war, but with-
out ultimate confiscation, is clear. And, where the words
permit, the statute and its amendments should be lib-
erally interpreted to that end.

By executive orders the President vested certain wide
powers, conferred upon him by the Trading with the
Enemy Act, in the Alien Property Custodian; and that
officer diligently proceeded to sequestrate property which,
as he held, belonged to enemies. See Central Trust Co.
v. Garvan, 254 U. S. 554, 567; Stoehr v. Wallace, 255
U. S. 239, 245; Commercial Trust Co. v. Miller, 262 U. S.
51, 56. Reporting to the President, February 22, 1919,
(Senate Doc., vol. 8, pp. 9, 13) the Custodian said—

“At the close of business on February 15, 1919, 35,400
reports of enemy property had been received. The prop-
erty of each enemy person is treated in the office as a
trust and administered by an organization which is built
upon the general lines of a trust company. The number
of separate trusts now being administered amounts to
32,296 [at one time, it is said, they amounted to 50,000—
Senate Hearing, S. 3852, July 27, 1922, p. 21], and have
an aggregate value of $502,945,724.75. About 9,000 of
these cases are covered by reports in which the administra-
tion has not yet reached the stage of valuation. When
the entire number of trusts reported shall have been
finally opened on the books and the readjustment of
values consequent upon appraisal shall have been com-
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pleted, it is safe to say that the total value of the enemy
property in the hands of the Alien Property Custodian
will reach $700,000,000. . . .

“ The legislative intent was plainly that all enemy prop-
erty, concealed as well as disclosed, should be placed en-
tirely beyond the control or influence of its former owners,
where it cannot eventually yield aid or comfort to the
enemy directly or indirectly. Until the peace terms are
finally signed and the ultimate disposition of enemy prop-
erty determined by the act of Congress, it shall be the
firm purpose of the Alien Property Custodian to carry out
the will of the Congress in respect thereto. Neither liti-
gation nor threat of litigation ought to be interposed to
stay that purpose.”

During hostilities and thereafter he sequestered the
property of enemy subjects, of citizens of the United
States, of associated nations and of neutrals, found in the
Philippine Islands, the Hawaiian Islands, the Virgin
Islands, Porto Rico, and throughout continental United
States. It included practically all forms of tangible and
intangible assets—industrial plants, chemical and woolen
mills, steamship lines, banks, land and cattle companies,
salmon factories, mines of gold, silver and other metals,
corporate bonds and shares of stock, real estate, trusts
represented by securities, liquid assets, thousands of
patents (5700), trade-marks, prints, labels and copy-
rights, ete., ete. The "individual items varied in value
from one dollar to thousands, even millions of dollars.
The enactment was novel, and gave rise to many trouble-
some questions of fact and law.

After the conclusion of hostilities insistent demands
were made for return of the property belonging to citizens
of the United States, of associated powers, of neutrals,
and of the states partly composed of territory detached
from Germany or Austria.

The Act of July 11, 1919, c. 6, 41 Stat. 35, added to
Section 9 a proviso which gave right of recovery to sub-
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jects of associated nations whose property had been se-
questrated solely because of residence within territory
occupied by enemy forees, e. g., Belgium and Northern
France. There were several hundred cases of French and
Belgian property taken solely because the owners were
in such occupied territory. [H. Comm. Hearings 1920,
vol. 232-1, part 8, p. 11.] This amendment (copied in
the margin *) applied to “ a person who was an enemy or
ally of enemy ” and “is a citizen or subject of such as-
sociated nation.” The words “ citizen or subject ”’ include
“ person,” and “ person,” according to the statutory defi-

* Provided, however, That in respect of all property heretofore
determined by the President to have been held for, by, on account
of, or on behalf of, or for the benefit of a person who was an enemy
or ally of enemy, if the President, after further investigation, shall
determine that such person was an enemy or ally of enemy solely by
reason of residence in that portion of the territory of any nation
associated with the United States in the prosecution of the war
which was occupied by the military or naval forces of Germany or
Austria-Hungary, or their allies, and that such person is a citizen or
subject of such associated nation, then the President, without any
application being made therefor, may order the payment, convey-
ance, transfer, assignment, or delivery of such money or other prop-
erty held by the Alien Property Custodian, or by the Treasurer of
the United States, or of the interest therein to which the President
shall determine such person entitled, either to the said enemy or to
the person by whom said property was conveyed, transferred, as-
signed, delivered or paid over to the Alien Property Custodian. And
the receipt of the said enemy or of the person by whom said prop-
erty was conveyed, transferred, assigned, or delivered to the Alien
Property Custodian, shall be a full acquittance and discharge of the
Alien Property Custodian or the Treasurer of the United States as
the case may be, and of the United States in respect of all claims of
all persons heretofore or hereafter claiming any right, title, or in-
terest in said property, or compensation or damages arising from the
capture of such property by the President or the Alien Property
Custodian: Provided further, however, That except as herein pro-
vided no such action by the President shall bar any person from the
brosecution of any suit at law or in equity to establish any right,
title, or interest which he may have therein.
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nition, includes “ corporation.” The same meaning of
“ citizen or subject” should be accepted wherever they
occur in the section.

March 31, 1920, the Attorney General advised the
House Committee on Interstate and Foreign Commerce
(H. Rep. 1089, 66th Cong., 2nd Sess.)—

“The Secretary of State has written to me that this
Government has recognized that the provinces of Alsace
and Lorraine have now become a part of France and that,
in his opinion, the continued retention by the Alien Prop-
erty Custodian of property of residents of these provinces
who have acquired French nationality under the Ver-
sailles treaty of peace cannot fail to have an unfavorable
effect upon the relations of the United States and France.
The Secretary of State expressed the view that the Trad-
ing with the Enemy Act should be so amended as to
allow the return of this property. He suggested that
I recommend to Congress an amendment to this effect.

“The Secretary of State also points out that this Gov-
ernment has recognized the Republiecs of Poland and
Czechoslovakia and the Kingdom of the Serbs, Croats
and Slovenes, and that for this Government to retain
the property of persons who are citizens of those coun-
tries and resident within their borders would have a
prejudicial effect upon the relations between the coun-
tries in question and the United States. The Secretary
of State’s recommendation was that any amendment to
the Trading with the Enemy Act should be broad enough
to authorize the return of property belonging to citizens
of these countries. He also felt that the amendment
should cover the cases of residents of territory which may
be allotted, under treaties yet to become effective, to an
allied or associated power (as, for example, Trieste), as
well as territory which, under plebiscites to be held in
accordance with treaty provisions, may be allotted to a
neutral country (as, for example, that portion of Schles-
wig which may be allotted to Denmark).
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“I am herewith forwarding to you a draft of a bill to
amend Section 9 of the Trading with the Enemy Act,
which I believe will provide the relief requested by the
Secretary of State.”

May 5, 1920 (H. Rep. 1089, 66th Cong., 2nd Sess.),
the Secretary of State wrote to the Attorney General—

“T have the honor to refer to my letter of March 23,
1920, concerning an amendment to Section 9 of the Trad-
ing with the Enemy Act, authorizing the release of prop-
erty taken over by the Alien Property Custodian be-
longing to enemy persons who, by virtue of the peace
treaties, become citizens, subjects or nationals of coun-
tries other than Germany, Austria or Hungary. In addi-
tion to the classes of property referred o therein, I be-
lieve that any amendment to Section 9 should also con-
tain provisions permitting the return of all property
which, at the time it was taken over by the Alien Property
Custodian, belonged to nationals, citizens or subjects of
the United States, as well as those of neutral or friendly
states and of Turkey and Bulgaria.

“ The various neutral and allied states whose nationals’
property has been taken over by the Alien Property
Custodian by reason of their residence in enemy or ally
of enemy territory, or otherwise, for some time have been
pressing for the release of such property. It appears that
the Department of Justice has ruled that, under the
Trading with the Enemy Act in its present form, it
is not in a position to release this property. During the
actual conduct of hostilities, it may have been advisable
to retain such property. In view, however, of the cessa-
tion of hostilities, this Department feels that the gov-
ernment should no longer retain this property, even
though a technical state of war may still exist. To do
so would undoubtedly create an unfavorable impression
in the states concerned, and would be of no advantage to
the United States in its negotiations with enemy coun-
tries.”
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Enclosing the letter last quoted, the Attorney General
wrote again to the House Committee, May 11, 1920 (H.
Rep. 1089, 66th Cong., 2nd Sess.)—

“ Referring to my letter of March 31, concerning cer-
tain legislation amendatory to Section 9 of the Trading
with the Enemy Aect to be submitted to your committee at
the suggestion of the Secretary of State, as stated to you
in my letter of April 22, through inadvertence the draft of
the proposed legislation was not enclosed in the letter of
Marech 31, and thereafter the Secretary of State requested
that the matter be held up so that certain additional relief,
which he considered necessary to give, might be incorpo-
rated in the proposed amendment. These suggestions he
has since furnished to me, and the inclosed draft of a bill,
amending Section 9, has been drawn with a view to meet-
ing these suggestions. I am also enclosing a copy of his
letter to me, dated May 5, 1920, in order that your com-
mittee may have the benefit of the information which
it contains.

“The relief called for by this letter required extensive
changes in the text of the bill which was designed to ac-
company my letter of March 31, and accordingly I will
reanalyze its provisions, and indicate the change which
it would make in existing law.

‘“Subsection (b) of the proposed amendment provides,
in substance, for the return of all enemy property, except
that held by persons who are in fact bona fide subjects or
citizens of Germany, Austria or Hungary.”

May 21, 1920, the Secretary of State sent the following
to the same Committee (H. Rep. 1089, 66th Cong., 2nd
Sess.)—

“'The Attorney General has informed me that on May
11, 1920, he submitted to you a draft of an amendment
to Section 9 of the Trading with the Enemy Act, permit-
ting the return of property taken over by the Alien Prop-
erty Custodian belonging to citizens or subjects of neutral
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states and states associated with this government in the
World War, as well as to persons who have or will, in pur-
suance of treaty provisions, become citizens or subjects
of such states, for example Alsace-Lorraine, or citizens or
subjects of new states which have been recognized by this
government, such as Poland and Czechoslovakia.

“The draft, it is understood, is largely based on repre-
sentations from this Department, made in view of the fact
that the Attorney General holds that under the Trading
with the Enemy Aect, in its present form, he is unable to
release property to owners, who when it was taken over
were included, for any reason, in the terms ‘enemy’ or
‘ally of enemy,” as used in the Act, and consequently, in
spite of strong representations by various neutral and
associated governments, it has been impossible to return
the property of their nationals, which it would appear
this government should no longer retain. To longer
retain property of this character can hardly fail to
unfavorably affect the relations of this government with
the governments concerned, and I am strongly of the
opinion that Section 9 of the Act should be amended at
an early date, so as to permit in proper cases the return
of such property. I hope that it will be possible to give
favorable consideration to the matter, and that an amend-
ment of the Act can be passed before the recess of
Congress.”

The House Committee held protracted hearings (H.
Comm. Hearings 1920, vol. 232-1, part 8); and heard
representatives of the State Department, the Attorney
General’s Office and the Alien Property Custodian, who
stated what had been done and pointed out the purpose
of the proposed amendments. The following is quoted
from statements of Mr. Hill, Assistant to the Solicitor,
State Department, and Mr. Boggs, Special Assistant to

the Attorney General.
42684°—25——5
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“ The Chairman. [Mr. Hill,] does the seizure and re-
tention of this property, by the Alien Property Custodian,
of citizens of Czechoslovakia, Jugo-Slavia, Bulgaria, Tur-
key and Alsace-Lorraine, involve any embarrassment on
the part of the State Department?

“ Mr. Hill. Tt does; yes, sir. In addition to that, they
have taken the property of citizens of Switzerland, Hol-
land and other neutral countries, who at the time by
reason of residence in Germany or otherwise, were in-
cluded in the term ‘enemy.’ We have taken over that
property, and under the present wording of the Act the
Custodian cannot release it, and the Attorney General
cannot upon application act favorably, because it was,
technically, enemy property at the time. We have a
number of cases of that kind and they are causing a great
deal of embarrassment.

“T may also refer to the case of Czechoslovakia. This
government has recognized the government of Czecho-
slovakia. Congress made an appropriation for a minister
to that country and we have accredited a minister there.
This government has recognized the existence of that
country through the Executive, and yet we continue to
hold the property of its citizens, which we cannot release
at this time without an amendment of the Act, because
they were enemies at the time the property was taken
over. The Czechoslovakian government has pressed us
a good deal for the return of that property. Conditions
in Czechoslovakia, Poland, Jugo-Slavia, ete., are very seri-
ous and the return of their citizens’ property, in view of
the very advantageous rates of exchange at this time,
would be of material assistance in the rehabilitation of
those countries.

“Take the case of Poland; the same situation exists
there. We have a great deal of Polish property. Where
the Poles were residing in that part of Poland which was
formerly Austria-Hungarian or German territory, the de-
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partment has been very much embarrassed because there
is no discretion with the Attorney General to return such
property. There has been considerable irritation shown
by the various neutral countries and considerable pressure
by these new associated states, such as Poland and Czecho-
slovakia and also Jugo-Slavia, which is a part of the
Kingdom of the Serbs, Croats and Slovenes. We continue
to hold the property of their citizens, although they were
our associates during the war.

“ Mr. Denison (of the committee). Under the terms of
this bill can that situation be met in the case you referred
to of citizens of Sweden and Norway?

“Mr. Hill. Paragraph 1 on page 4 permits the return
of property of ‘a citizen or subject of any nation or state
or free city other than Germany or Austria or Hungary
or Austria-Hungary (including any state or free city in
the four nations last named).” That would permit the
return of such property.”

“Mr. Dewalt (of the committee). [Mr. Boggs,] does
the proposed Act have in contemplation the cases of resi-
dents of Alsace-Lorraine, occupied territory?

“Mr. Boggs. Yes, sir.

“Mr. Dewalt. How do you protect them and what
rights do they receive under this act?

“ Mr. Boggs. That refers to subdivision No. 1 of sub-
section b, contained on page 4 of the present draft. ‘A
citizen or subject of any nation or State or free city other
than Germany or Austria or Hungary or Austria-Hun-
gary '—as it now reads—‘(including any State or free city
in the four nations last named), and is at the time of the
return of his money or other property hereunder a citi-
zen or subject of any such nation or State or free city.’

“Now, that would permit the return to a person who
was not a citizen at the time the property was taken and
is not now a citizen of one of the enemy countries. In
order to clarify the situation with regard to Alsace-Lor-
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raine and other countries that have been transferred from
enemy to nonenemy or friendly status, by virtue of the
war, there has been inserted the proviso” [to Section 9
quoted above].

The foregoing letters and statements indicate the com-
plicated situation which followed common acceptance of
the Treaty of Versailles and failure by the United States
to end the technical state of war until July 2, 1921 (c. 40,
42 Stat. 105). They reveal the desire of the Executive
Departments for prompt return of sequestered property
not owned by bona fide subjects or citizens of Germany or
Austria-Hungary, and their interpretation of the proposed
enactment. Paragraphs (1), (4), (6), (7) and (8) of sub-
section (b) apparently originated with the State Depart-
ment. The House Committee made a favorable report
upon the bill, accompanied by these letters (H. Rep. 1089,
June 2, 1920, 66th Cong., 2nd Sess.), and among other
things said—

“The bill has the approval of the Departments of
Justice and State, as will appear by the letters attached
and which are made a part of this report. E

“The United States, while holding approximately
$556,000,000 worth of private property which it found in
this country belonging to individual citizens of enemy
countries residing in their country at the outbreak of the
war and still residing there, does not intend to confiscate
this property. It was the intention of Congress when the
property was taken that it should merely be held in cus-
tody during the war and that after the war the property
or its proceeds should be returned to the owners. It has
never been the purpose or the practice of the United States
to seize the private property of a belligerent to pay our
government’s claims against such belligerent. Such prac-
tice is contrary to the spirit of international law through-
out the world. The reasons for the enactment of the
pending measure are clearly set forth in the accompany-
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ing communications received from the Attorney General
and the Secretary of State. For the reasons set forth in
the letter of the Secretary of State prompt and favorable
action is urged in order that the State Department may be
relieved of some embarrassment in its dealings with some
countries of Europe. For these reasons the committee
favorably reports the bill as above amended.”

The House (Cong. Ree. vol. 59, part 8, p. 8429) passed
the bill shortly after this report, and within a few days
thereafter the Senate took like action (id. 8475). The
manifest design was to restore certain property in com-
pliance with the original purpose of Congress.

The amending statute re-enacted the material provi-
sions of original Section 9 as Subsection (a), and added
six subsections—(b), (¢), (d), (e), (f) and (g). It de-
leted the proviso of July 11, 1919, concerning persons in
occupied territory, and inserted a general proviso applica-
ble to the whole section, which directs that no person shall
be deemed or held to be citizens or subjects of Germany or
Austria-Huhgary who had been or should become citizen
or subject of any state or nation partly composed of terri-
tory once held by either of those empires.* “ Person,” of
course, includes corporation, and thus, in the section now
to be construed, ¢ citizen or subject ” clearly include cor-
porations and have their true and normal meaning.

* No person shall be deemed or held to be a citizen or subject of
Germany, or Austria or Hungary or Austria-Hungary for the pur-
poses of this section, even though he was such citizen or subject at
the time first specified in this subsection, if he has become or shall
become, ipso facto or through exercise of option, a citizen or subject
of any nation or State or free city other than Germany, Austria, or
Hungary, (first) under the terms of such treaties of peace as have
been or may be concluded subsequent to November 11, 1918, between
Germany or Austria or Hungary (of the one part) and the United
States and/or three or more of the following-named powers: The
British Empire, France, Italy, and Japan (of the other part), or
(second) under the terms of such treaties as have been or may be
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Behn, Meyer & Company v. Miller 266 U. S. 457, con-
siders Section 9, and declares—

“Subsection (a) of Section 9 gives now, as the same
words gave from the first, the right of recovery to any
person never ‘an enemy or ally of enemy,” within the stat-
utory definitions. . . . Subsection (b) adds to those
allowed to recover from the first a considerable number
always within the definition of ‘enemy’ and affords to
them the measure of relief which Congress deemed proper
long after peace had been actually restored. . . . Be-
fore its passage the original Trading with the Enemy Act
was considered in the light of difficulties certain to follow
disregard of corporate identity and efforts to fix the status
of corporations as enemy or not according to the nation-
ality of stockholders.

“Section 7, Subsection (¢), was never intended, we
think, to empower the President to seize corporate prop-
erty merely because of enemy stockholders’ interests
therein. Corporations are brought within the carefully
framed definitions (Sec. 2) of ‘enemy’ and °ally of en-
emy’ by the words ‘Any corporation incorporated within
such territory of any nation with which the United States
is at war [or any nation which is an ally of such nation]
or incorporated within any country other than the United
States and doing business within such territory.’”

We there pointed out that under the Act a corporation
is an entity with character of its own irrespective of the
status attributed to stockholders, and is ““enemy ” only
when directly within the statutory definition. The theory
that all corporations are excluded from Subsection (a)

concluded in pursuance of the treaties of peace aforesaid between any
nation, State, or free city (of the one part) whose territories, in
whole or in part, on August 4, 1914, formed a portion of the terri-
tory of Germany or Austria-Hungary and the United States and/or
three or more of the following-named powers: The British Empire,
France, Italy, and Japan (of the other part).
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because some are specifically mentioned in Subsection (b),
Paragraph (6), was definitely rejected; and we held that
a corporation of the Straits Settlements (British in char-
acter) which had never done business in enemy territory
did not come within the definition, although German na-
tionals owned the controlling interest.

In his letter of May eleventh the Attorney General ex-
pressed the view that Subsection (b) provided “for the
return of all enemy property, except that held by persons
who are in fact bona fide subjects or citizens of Germany,
Austria or Hungary;” and the Secretary of State thought
that it permits the “ return of property taken over by the
Alien Property Custodian belonging to citizens or subjects
of neutral states, and states associated with this govern-
ment in the World War, as well as to persons who have
or will, in pursuance of treaty provisions, become citizens
or subjects of such states, for example, Alsace-Lorraine,
or citizens or subjects of new states which have been
recognized by this government, such as Poland and
Czechoslovakia.”

The eight paragraphs of Subsection (b) are separated
by “or,” and owners of seized property who are within
any described class may recover. Every paragraph adds
some owners, and none restricts another by express words.
The apparent purpose was to relieve any owner tf within
any paragraph—not to mark out inclusive and exclusive
classes.

Paragraph (1) is broad enough to include the property
of all neutrals, and so to interpret it will do no violence
to any part of the Aet. The words “ citizen or subject,”
as commonly used in international matters, include corpo-
rations. Paul v. Virginia, 8 Wall. 168, 177, 178; United
States v. Northwestern Express Co., 164 U. S. 686, 689;
Ramsey v. Tacoma Land Co., 196 U. S. 360, 362; Moore’s
International Law Digest, vol. II1, p. 804; vol. VI, pp.
641, 642.
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Corporations of neutral countries, although controlled
by enemy stockholders, were never declared to be “ en-
emy ” unless they did business within hostile territory;
the statute gave no regard to residence or nationality of
stockholders. Such business also made enemies of neutral
individuals; and they can recover under Paragraph (1).
Hostilities having ended, neutral nations could properly
demand the same right for their corporations. Confisca-
tion is everywhere disavowed; neutral property may not
be used for adjusting claims against belligerents; and or-
dinary fair dealing requires its release. To seize the ef-
fects of a neutral corporation after cessation of hostilities
and then hold them solely because of some enemy stock-
holder, would defeat the lawmakers’ honorable intention
and give rise to grave suspicion concerning the purpose
of our government. On the argument counsel for ap-
pellees admitted that the view which he advocated would
prevent return of the sequestered property of a corpora-
tion organized under the laws of a neutral nation if a
German subject owned a single share of the stock—if, in-
deed, he owned less than one per cent., while Americans
or neutrals held the remainder. This unfortunate, if not
absurd, result indicates the unsoundness of the proposed
construction.

Paragraphs (2) and (3) add certain women who mar-
ried enemy nationals; (4) and (5) add diplomatic and
consular officers and interned persons; (7) and (8) make
further definite additions.

Paragraph (6) adds to those already described, “a
partnership, association, or other unincorporated body of
individuals outside the United States” (Germany and
Austria-Hungary are outside) ; also “ a corporation incor-
porated within any country other than the United States
(this includes Germany and Austria-Hungary) and was
entirely owned at such time by subjects or citizens of
nations, States or free cities other than Germany or Aus-
tria or Hungary or Austria-Hungary and is so owned at
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the time of the return of its money or other property
hereunder.” This includes corporations of Germany or
Austria-Hungary, or of any state left within those em-
pires,* if entirely owned by citizens of the United States
or an associated power or a neutral. The practice of
organizing local companies to do the business of foreign
owners has become very general. Certain important Ger-
man corporations were wholly owned by individuals or
corporations of the United States. British subjects had
large investments in German concerns; and probably the
same is true of subjects of Sweden, Norway, Holland, Den-
mark, Switzerland and Italy. There were obvious reasons
for releasing property of a corporation when wholly owned
by our own people, by nationals of associated powers, or
by neutrals; and Paragraph (6) effects this.

Consider—

That the purpose of the original Act was to provide for
the care and administration, pending the war, of property
which might be helpful to our enemies, and to deprive the
owners of its use ““ until the war closes.”

That no corporation was declared “ enemy ” because of
the nationality of stockholders, but only when incorpo-
rated within enemy territory or doing business there.

That property of Americans, of citizens of associated
nations and of neutrals was sequestered because of resi-
dence or business carried on within enemy countries.

That although appellant had been permitted to do busi-
ness within the United States during the whole period of

* German Civil Code (1900)—

Sec. 22. An association whose object is the carrying on of an
economic enterprise acquires juristic personality, in the absence of
special provisions of Imperial law, by grant from the State. The
power to make such grant belongs to the State in whose territory
the association has its seat.

Sec. 23. An association whose seat is not in any State may, in the
absence of special provisions of Imperial law, be granted juristic
personality by resolution of the Federal Council,
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actual hostilities its property was seized after the armistice
when such property could not be utilized for hostile pur-
poses.

That the Act of 1919 permitted return of property of
any “person” (this includes corporation) then a “ citi-
zen or subject ” of an associated power treated as “enemy”’
solely because of residence within enemy lines.

That after the armistice our Executive Departments
represented to Congress the urgent demands for seques-
tered property of citizens and subjects of associated na-
tions, neutrals, and states composed in part of territory
formerly within Germany or Austria-Hungary, and re-
ported the impending deleterious effect upon our foreign
relations.

That the agents of the State Department and the At-
torney General’s office pointed out that the amendments
proposed by them provided, “ in substance, for the return
of all enemy property except that held by persons who
are In fact bona fide subjects or citizens of Germany,
Austria or Hungary.”

That a general proviso applicable to all of Section 9
directs that, for its purposes, “ no person shall be deemed
or held to be a citizen or subject of Germany or Austria
or Hungary or Austria-Hungary,” if he becomes the sub-
ject of any nation composed in part of territory formerly
belonging to those empires, and it extends relief to such
persons. The words “ citizen or subject,” as there used,
clearly include “ persons,” and, by statutory definition, the
latter includes a corporation.

That the original seizure of the property in question
would be difficult to justify; and certainly the United
States can have no moral right longer to retain or to
confiscate it. Neutral property cannot be used in settle-
ment of claims against enemy countries. So to do
would be wholly inconsistent with our traditions and pre-
tensions.
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That the words “citizen or subject of any nation,” in

Paragraph (1), according to common usage, are broad
enough to include corporations.

That the use of the disjunctive “ or,” in separating the
paragraphs of Subsection (b), indicates that if an owner
comes within the description of any class he may recover.
The fact that he falls within more than one is not material.

That Paragraph (6) describes a class of owners not
within the words of Paragraph (1) and affords possible
relief, obviously desirable, for our own citizens, associates
and neutrals,

That a liberal construction should be given the amend-
ment with a view to carrying out its benevolent purposes,
and not a narrow, strained one which would reflect dis-
credit upon the Government.

That the construction asked by appellees is neither
natural nor necessary and would lead to the unfortunate
conclusion that seized property of a neutral corporation
must be retained because a German owns one share out
of many thousand. Without doing violence to any part
of the Act and by giving effect to every word therein,
citizens of neutrals may secure just relief and the United
States escape the serious charge of oppressive and un-
friendly action.

In view of all these things, I am unable to accept the
view which appellees urge upon us. It seems sufficiently
plain that the court below fell into error; and to afirm
the challenged decree would leave our Government in a
most unenviable position. “ There is no debt with so
much prejudice put off as that of justice.”




OCTOBER TERM, 1924,

Opinion of the Court. 267 U. S.

STANDARD OIL COMPANY OF NEW JERSEY, AS
OWNER, ETC., OF THE STEAMSHIP LLAMA, v.
THE UNITED STATES OF AMERICA.

CERTIORARI TO THE CIRCUIT COURT OF APPEALS FOR THE
THIRD CIRCUIT.

No. 169. Argued January 14, 1925-—Decided February 2, 1925.

. A vessel insured by the United States against “takings at sea,
arrests, restraints and detainments of all kings, princes, and peo-
ples,” ete., “and all consequences of hostilities or war-like opera-
tions,” was stopped by a British war ship and boarded by a British
naval officer with armed men; her navigation was resumed by her
master, but under the general control of the officer; she struck a
tock and was lost. Held that the proximate cause was the seizure
and paramount control (insured against), and not the marine peril.
12,711/

. When the United States goes into the business of insurance (Act
of Sept. 2, 1914, ¢. 293, § 5,) issues policies in familiar form and
provides that, in case of disagreement, it may be sued, it must be
assumed to have accepted the ordinary incidents of suits in such
business, including the payment of interest. P. 79.

291 Fed. 1, reversed.

CERTIORARI to a judgment of the Circuit Court of Ap-
peals reversing a decree of the District Court awarded
against the United States, as respondent, in a libel on two
war risk insurance policies, issued under the War Risk In-
surance Act of September 2, 1914.

Mr. Cletus Keating, with whom Mr. John M. Woolsey
was on the brief, for petitioner.

Mr. J. Frank Staley, Special Assistant to the Attorney
General, with whom Mr. Solicitor General Beck and Mr.
Albert Ottinger, Assistant Attorney General, were on the
brief, for respondent.

MRg. JusticeE HoLMEs delivered the opinion of the Court.

This is a libel upon two policies of insurance issued by
the Government insuring respectively the steamship
Llama and her freight and advances against war risks.
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Act of September 2, 1914, c¢. 293, § 5; 38 Stat. 711, 712.
The libellant recovered in the District Court, but the de-
cision was reversed by the Circuit Court of Appeals. 291
Fed. 1. A writ of certiorari was granted by this Court.
263 U. S. 694.

The risks assumed by the insurer in the two policies
included “ takings at sea, arrests, restraints and detain-
ments of all kings, princes, and peoples, of what nation,
condition or quality soever, and all consequences of hos-
tilities or war-like operations, whether before or after
declaration of war.” The loss happened as follows. On
October 14, 1915, the Llama sailed from New York for
Copenhagen with a cargo of oil, routed via Kirkwall that
her papers might be examined. On October 29 she was
stopped by the British warship Virginia and was boarded
by a lieutenant and four men, all armed, and her papers
examined. The result was signalled to the Virginia and
the lieutenant directed to proceed to Kirkwall, which was
400 miles to the east on the farther side of the Orkneys,
keeping to the northward of Scule Skerry and North Rona
and not to pass between the islands at night. The steamer
arrived off Westray Firth, one passage between the islands,
on the night of October 30. The next morning it started
on a course through Westray Firth but in a few hours
struck a rock and was totally lost.

In defense it is argued that the proximate cause was a
marine peril not covered by the policies and that the de-
cision should be governed by Morgan v. United States, 14
Wall. 531; Queen Insurance Co. v. Globe & Rutgers Fire
Ins. Co., 263 U. S. 487, and other similar cases. But in
those very strict applications of a well-known rule, how-
ever strong the motives of the insured or owners for acting
as they did, the loss ensued upon their own conduct. But
if a vessel should be taken from an owner’s hands without
his consent and should be lost while thus held by a para-
mount power, obviously a company that had insured
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against such a taking could not look beyond and attribute
the loss to a peril of the sea. Whatever happens while the
taking insured against continues fairly may be attributed
to the taking. That is a nonconductor between the in-
sured and subsequent events. See Muller v. Globe & Rut-
gers Fire Ins. Co., 246 Fed. 759, 763. Cory v. Burr, 8 App.
Cas. 393, 398. Andersen v. Marten, [1908] A. C. 334.
The Llama at the time of the accident was under the
paramount control and in the possession of the Virginia.
We regard the differences between the testimony of the
British officer and that of the master of the Llama as im-
material. The master, who was believed in the District
Court, makes the intervention of the British lieutenant
frequent, active, and the cause of a change of the course
that the ship otherwise would have taken. But whether
the intervention was more or less, if by mutual under-
standing, after a manifestation of armed force, the last
word was with the lieutenant, it does not matter whether
he uttered his commands often or rarely. The lieutenant
while denying that he had a general charge of the naviga-
tion testifies again and again to facts that show that he
assumed and was recognized to be the ultimate power.
After his signalling his ship the master, he says, asked him
if he could proceed “ So I said, ‘ Yes.”” He looked at the
course to see that it complied with the orders from his
captain. “ The captain approached me and asked my
permission to go through the Westray Firth . . . I
gave my consent.” If the captain had suggested a course
that the lieutenant did not approve, the latter said he
assumed that he had power to correct it. He recognized
that the vessel might possibly be the subject of prize court
proceedings. Some comment was made upon the meagre-
ness of the entries in the log as to any control of the
master’s conduct. But after an entry ‘British naval
officer boarded ship with prize crew’ nothing more was
necessary to show what the master understood his position
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to be, whether in fact the crew was a prize crew or not.
As was said of similar facts in Muller v. Globe & Rutgers
Fire Ins. Co., 246 Fed. 759, 762, that the vessel and her
cargo were seized, arrested and detained within the mean-
ing of the policy we think too plain to require much more
than mention. It no more mattered that the master took
an active part in the navigation than that the ship still
was steered by one of the crew.

As the vessel had passed out of the owner’s control be-
fore the accident by a seizure within the policy and as
the loss happened while the vessel thus was held by an
adverse hand, it follows that the libellant must prevail.

Some question was made as to the allowance of interest.
When the United States went into the insurance business,
issued policies in familiar form and provided that in case
of disagreement it might be sued, it must be assumed to
have accepted the ordinary incidents of suits in such
business. The policies promised that claims would be
paid within thirty days after complete proofs of interest
and loss had been filed with the Bureau of War Risk In-
surance. The proofs seem to have been filed on January
11, 1917. Interest at six per cent should be allowed from
February 11,1917. The decree of the District Court
will be corrected so as to allow for total loss of the

' $115,000. 00

With interest at six per cent. from Febru-

ary 11, 1917.
Total loss of the freight, &e 44, 686. 82

With interest at six per cent. from Febru-

ary 11, 1917.
Expenses incurred under sue and labor
clauses 2, 270. 34
With interest at six per cent. from Febru-
ary 11, 1917.

Thus modified the decree will be affirmed.

Decree of Circuit Court of Appeals reversed.
Decree of District Court modified and affirmed.
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Counsel for Parties.
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Mg. Justice McREYNOLDS is of opinion that the decree
of the Circuit Court of Appeals should be affirmed.

MR. JusTIiCE SUTHERLAND took no part in the decision.

BENJAMIN W. MORSE v. THE UNITED STATES
OF AMERICA.

HARRY F. MORSE v. THE UNITED STATES OF
AMERICA.

APPEALS FROM THE DISTRICT COURT OF THE UNITED STATES
FOR THE SOUTHERN DISTRICT OF NEW YORK.,

Nos. 597 and 598. Argued January 9, 1925—Decided February 2,
1925.

1. Appellants were arrested under a federal indictment in New York
while traveling through the State to attend trial under another in-
dictment which they had given bail to answer in the District of
Columbia, and were thus prevented from being present there at
the time set. Held that the arrest was not in violation of the due
process of law clause of the Fifth Amendment. P, 81.

2. Even if arrest in such circumstances be a breach of comity as be-
tween the two federal tribunals, the objection does not concern the
constitutional rights of the persons arrested; nor involve a question
of jurisdietion or any error reviewable on habeas corpus. Id.

3. A judgment of a District Court in habeas corpus which discharges
a defendant held by a commissioner under Rev. Stats. § 1014 for
removal to another district and which is based on a finding that
the indictment does not charge a criminal offense, is not res judicata
either as to the validity of the bench warrant issued by the court
in which the indictment is pending or as to the sufficiency of the
indictment itself. P. 82.

292 Fed. 273, affirmed.

APPEALS from judgments of the District Court dismiss-
ing writs of habeas corpus.

Mr. Nash Rockwood, with whom Mr. Charles T. Lark
was on the brief, for appellants,
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Mr. Assistant Attorney General Donovan, with whom
Mr. Solicitor General Beck was on the brief, for appellee.

MR. Justice SUTHERLAND delivered the opinion of the
Court.

Appellants, under indictment in the Distriet of Colum-
bia, while passing through New York on February 6, 1923,
on their way to Washington for trial, were arrested and
taken from the train by a United States marshal upon
bench warrants issued on federal indictments found in
New York charging them with fraudulent uses of the
mails. Previously, their removal to New York from Con-
necticut and Massachusetts, respectively, for trial under
these indictments had been sought under § 1014 Rev.
Stats. The removal of Harry F. Morse from Connecticut
had been granted by the commissioner, but, upon habeas
corpus proceedings, he had been discharged from custody
by the Connecticut federal district court for want of prob-
able cause, principally on the ground that the New York
indictment was insufficient to charge a criminal offence,
287 Fed. 906; although the New York court had previ-
ously held it good. The proceedings for the removal of
Benjamin W. Morse from Massachusetts were still pend-
ing before the commissioner at the time of the arrest.
Both appellants were on bail to answer the District of
Columbia indictment. Their case had been peremptorily
set for trial on the morning following the arrest, and the
effect of it was to prevent their appearance at the time
set. Upon these facts, writs of habeas corpus were granted
by the federal district court for the southern district of
New York. After a hearing, the writs were dismissed and
these appeals followed.

First. It is contended that the arrest of appellants in
New York, while en route to Washington for trial, under

the circumstances stated, was arbitrary, unauthorized and
42684°—25——6 ]
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illegal, and constituted a violation of the due process of
law clause of the Fifth Amendment. The contention is
plainly without merit. The principle that when the juris-
diction of a court has attached, it must be respected as
exclusive until exhausted, is a rule of comity, having a
wide application in civil cases but a limited one in crim-
inal cases. Peckham v. Henkel, 216 U. S. 483, 486. The
mutual forbearance which two federal courts having co-
ordinate jurisdiction should exercise to prevent conflicts
by avoiding interferences with the process of each other,
has “ perhaps no higher sanction than the utility which
comes from concord.” Covell v. Heyman, 111 U. S. 176,
182. But this aside, if there be a violation of the rule of
comity here, it primarily concerns only the courts or the
sovereignty which is their common superior, and cannot
avail the appellants indicted for crimes in the different
jurisdictions. Moreover, their constitutional rights are
not affected; and if there was error in any respect, it is
not reviewable on habeas corpus. Peckham v. Henkel,
supra, p. 487; Beavers v. Haubert, 198 U. 8. 77, 85. And
see In re Fox, 51 Fed. 427, 430; United States v. Marrin,
170 Fed. 476, 479-480.

Second. 1t is urged that the decision of the federal
distriet court in Connecticut discharging Harry F. Morse
was res judicata and conclusively determined (1) that the
New York bench warrant was illegally issued and there-
fore could not be made the basis for the subsequent arrest
in New York; and (2) that the indictment was fatally
defective. In respect of the first contention, it is enough
to say that the warrant upon which the Connecticut
arrest was made was that issued by the commissioner and
not the New York bench warrant upon which the present
arrest was made. The discharge of the prisoner deter-
mined that he could not be held upon the process issued
by the commissioner. It had nothing to do with the ques-
tion whether he could be arrested and held in New York

g
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upon the process issued by the trial court. See Ex parte
Milburn, 9 Pet. 704, 710; Barbee v. Weatherspoon, 88
N. C. 19, 20-22; In re Begerow, 136 Cal. 293, 299.

The second contention proceeds upon a complete mis-
conception of the purpose for which the indictment is pro-
duced and considered in removal proceedings, and the
authoritative effect of the ruling of the commissioner and
the court on habeas corpus in respect thereof. The in-
quiry in such proceedings is whether there is probable
cause to believe the prisoner guilty and justify his removal
for trial. That inquiry may be made and the prisoner
removed to the trial district in advance of indictment or
without the production of the indictment if one has been
found. Greene v. Henkel, 183 U. S. 249, 260; Pierce v.
Creecy, 210 U. S. 387, 403; United States v. Greene, 100
Fed. 941, 943. The indictment was before the commis-
sioner simply as evidence for the purpose of establishing
or tending to establish the commission of an offense; and
the commissioner had authority to pass upon its effect in
that aspect only. The court reviewing the action of the
commissioner under § 1014 upon habeas corpus was gov-
erned by the same rules and its decision was subject to
the same limitation. Henry v. Henkel, 235 U. S. 219,
230; Benson v. Palmer, 31 App. D. C. 561, 564-565.
Neither had authority to determine the sufficiency of the
indictment as a pleading. ‘ The only safe rule is to aban-
don entirely the standard to which the indictment must
conform, judged as a criminal pleading, and consider only
whether it shows satisfactorily that the fugitive has been
in fact, however inartificially, charged with crime in the
State from which he has fled.” Pierce v. Creecy, supra,
pp. 401, 402. In Benson v. Henkel, 198 U. S. 1, 12, this
court said: .

“ While we have no desire to minimize what we have
already said with regard to the indictment setting out the
substance of the offense in language sufficient to apprise
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the accused of the nature of the charge against him, still
it must be borne in mind that the indictment is merely
offered as proof of the charge originally contained in the
complaint, and not as a complaint in itself or foundation
of the charge, which may be supported by oral testimony
as well as by the indictment. When the accused is ar-
raigned in the trial court he may take advantage of every
insufficiency in the indictment, since it is there the very
foundation of the charge, but to hold it to be the duty
of the Commissioner to determine the validity of every
indictment as a pleading, when offered only as evidence,
is to put in his hands a dangerous power, which might be
subject to serious abuse. If, for instance, he were moved
by personal considerations, popular clamor or insufficient
knowledge of the law to discharge the accused by reason
of the insufficiency of the indictment, it might turn out
that the indictment was perfectly valid and that the ac-
cused should have been held. But the evil once done is,
or may be, irremediable, and the Commissioner, in setting
himself up as a court of last resort to determine the va-
lidity of the indictment, is liable to do a gross injustice.”

See also Benson v. Palmer, supra; United States v. Red-
din, 193 Fed. 798, 802; In re Hacker, 73 Fed. 464; In re
Dana, 68 Fed. 886, 890; Ex parte Mitchell, 1 La. Ann. 413,
414, Benson v. Palmer, supra, contains a very full review
of the precise question here under consideration. In the
course of the opinion, the court, after pointing out that
the discharge of the accused from the process under which
he was held in the removal proceedings had nothing to do
with the process upon which he was subsequently ar-
rested and held by the trial court, that the indictment
could be considered in such proceedings only as evidence,
and that a finding thereon “concludes the proceedings
for removal, but not for trial,” said (p. 568): “It is not
the policy of our eriminal jurisprudence that an accused
shall be permitted to escape trial on the merits of the
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charge against him, through a mere defect in the prelimi-
nary proceedings leading up to the trial. No discharge by
writ of habeas corpus will operate as a bar to further pro-
ceedings in the same cause, unless the inquiry on the peti-
tion for writ involves a full investigation in'to the merits
of the case,—the guilt or innocence of the accused.” It is
unnecessary to refer to other authorities. While they are
not entirely harmonious the rule to be deduced therefrom
is that the judgment in a habeas corpus proceeding can be
regarded as conclusive upon the merits only where the case
presented is one which calls for a final determination of
the ultimate facts and of the law; and not where the pro-
ceeding is preliminary and ancillary to a trial upon the
merits. See, for example, United States v. Chung Shee, 71
Fed. 277, 280; Kurtz v. State, 22 Fla. 36, 45. Thus it is
held that a judgment in a preliminary examination dis-
charging an accused person for want of probable cause is
not conclusive upon the question of his guilt or innocence
and constitutes no bar to a subsequent trial in the court
to which the indictment is returned. Commonwealth v.
Hamalton, 129 Mass. 479, 481. Likewise, in extradition
proceedings, a discharge for insufficient evidence will not
preclude a second inquiry. In re Kelly, 26 Fed. 852. And
see Collins v. Loisel, 262 U. S. 426, 429; In re Begerow,
supra, p. 298. The functions of the commissioner and the
court in removal proceedings under § 1014 are of like char-
acter and exercised with like effect. The judgment ren-
dered therein, whatever may be its effect in subsequent
proceedings of the same character involving the same
question—Salinger v. Loisel, 265 U. S. 224, 230-232; Col-
lins v. Lotsel, supra, p. 430; United States v. Haas, 167
Fed. 211, 212—does not abridge the power of the trial
court to deal independently with the main cause if the ac-
cused be subsequently arrested and brought before that
court to answer to the indictment. In other words, the
commissioner, or the court in review on habeas corpus, for
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lack of power cannot conclusively adjudge the indictment,
qua indictment, to be either good or bad or pass finally
upon the guilt or innocence of the accused. A decision
discharging the prisoner neither annuls the indictment nor
blots out the offence. Upon the case here presented, the
trial court alone had plenary jurisdiction over the cause
and consequently alone had plenary power to pass upon
the sufficiency of the indictment as the pleading which
initiated and was the foundation of the prosecution.
Judgment affirmed.
Mandate to issue forthwith.

JAMES SHEWAN & SONS, INC. v. UNITED STATES.

APPEAL FROM THE DISTRICT COURT OF THE UNITED STATES
FOR THE SOUTHERN DISTRICT OF NEW YORK.

No. 42. Argued October 7, 8, 1924 —Decided March 2, 1925.

A libelant whose libel against the United States for repairs on a vessel
was dismissed by the District Court but sustained by this Court
on appeal, held entitled, under the Suits in Admiralty Act, to costs
in the District Court and this Court, and interest as that court shall
order in accordance with the statute. P. 87,

ArpEAL from a decree of the District Court in Ad-
miralty which dismissed a libel for repairs. The decree
was reversed (See 266 U. S. 108,) and the present decision
is upon an application to withdraw the mandate and to
award costs.

Mgz. Crier JusTickE TaArT delivered the opinion of the
Court.

On November 17, 1924, this Court reversed the decree
of the District Court for the Southern District of New
York, dismissing a libel in admiralty against the United
States, brought to recover the value of repairs made on the
steamship Biran, owned by the United States. The suit




EX PARTE GROSSMAN.
86 Syllabus.

was brought under an act authorizing suits against the
United States in admiralty, ete., approved March 9, 1920,
ch. 95, 41 Stat. 525. Nothing was said in the opinion
about costs. The ordinary rule is that costs are not al-
lowed against the United States. Pine River Company
v. United States, 186 U. 8. 279, 296; Stanley v. Schwalby,
162 U. S. 255, 272; United States v. Ringgold, 8 Peters,
150, 163; The Antelope, 12 Wheaton, 546, 550. The
mandate issued by the Clerk accordingly did not award
any costs against the United States. The appellant now
applies for a withdrawal of the mandate, in order to award
them. He relies on Section 3 of the act under which the
suit was brought. That provides that such suits shall
proceed and shall be heard and determined according to
the principles of law and to the rules of practice obtaining
in like cases between private parties. A decree against
the United States may include costs of suit, and when the
decree is for money judgment, interest also at the rate of
4 per cent. per annum until satisfied, or at any higher
rate which shall be stipulated in any contract upon which
such decree shall be based. Interest is to run as ordered
by the court. In accordance with this provision we must
assess the costs of this appeal against the United States
and direct the District Court to assess also the costs of
suit in that court and interest as that court shall order it

in accordance with the statute.
It 1s so ordered.

EX PARTE IN THE MATTER OF PHILIP GROSS-
MAN, PETITIONER.

ERROR TO THE DISTRICT COURT OF THE UNITED STATES FOR
THE NORTHERN DISTRICT OF ILLINOIS.

No. 24, Original. Argued December 1, 1924.—Decided March 2, 1925.

1. A criminal contempt, committed by disobedience of an injunction
issued by the District Court to abate a nuisance in pursuance of
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the Prohibition Law, is an “offence against the United States,”
within the meaning of Article II, § 2, Cl. 1 of the Constitution
and pardonable by the President thereunder. P. 108.

. Before our Revolution, the King of England had always exercised
the power to pardon criminal contempts, the pardon being effica-
tious in so far as punishment was imposed in the public interest, to
vindicate the authority of the King and Court (criminal contempt),
but not in so far as imposed to secure the rights of a suitor, (civil
contempt). P. 110.

. The like distinction between criminal and civil contempts is clearly
made in our law. P. 111,

. The history of the pardon clause in the Constitutional Convention,
cited to show that the words “ offences against the United States”
therein were intended, presumably, to distinguish between offences
against the General Government and offences against the States,
and not to narrow the scope of a pardon as known in the common
law. P. 112.

. There is no substantial difference in this matter between the execu-
tive power of pardon in our Government and the King’s preroga-
tive. P. 113.

. Nor does the ruling of this Court in United States v. Hudson 7
Cranch, 32, limiting the exercise of ordinary federal criminal juris-
diction to crimes defined by Congress, afford reason for confining
“ offences against the United States,” in the pardon clause, to statu-
tory crimes and misdemeanors. P. 114,

. Construction of “ offences against the United States ” in the pardon
clause as including criminal contempts, accords with the ordinary
meaning of the words and is not inconsistent with other parts of
the Constitution where the term “ offence ”” and the narrower terms
“crimes” and  criminal prosecutions,” appear. Art. I, § 8;
Amendments V and VI. P. 115.

. The power of the President to pardon criminal contempts is
sustained by long practice and acquiescence. P, 118.

. The contention that to admit the power of the President to pardon
criminal contempts (not to interfere with ‘coercive measures of the
courts to enforce the rights of suitors) would tend to destroy the
independence of the Judiciary and would violate the principle of
separation of the three departments of the Government, is con-
sidered and rejected. P. 119.

Rule in habeas corpus made absolute and prisoner discharged.

Habeas corpus, original in this Court, to try the consti-
tutionality of petitioner’s confinement notwithstanding a
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pardon granted by the President. The petitioner was
found guilty by the District Court of having disobeyed a
temporary injunction, issued under the Prohibition Act,
forbidding illicit traffic in liquors on certain premises. He
was sentenced by the Distriet Court to pay a fine and to
imprisonment for one year in the Chicago House of Cor-
rection—a judgment which was affirmed by the Circuit
Court of Appeals. 280 Fed. 683. The President issued a
pardon commuting the sentence to the fine, upon condi-
tion that the fine were paid; which was done. Having
been thereupon released from custody, the petitioner was
again committed by the District Court, upon the ground
that the pardon was ineffectual, 1 Fed. (2d) 941. He then
sought this writ of habeas corpus, directed to Graham, the
Superintendent of the House of Correction.

Mr. Louis J. Behan, with whom Mr. Robert A. Milroy
and Mr. William J. Corrigan were on the brief, for peti-
tioner.

I. The petitioner was convicted of criminal contempt.
Pino v. United States, 278 Fed. 479; McGovern v. United
States, 280 Fed. 73; Grossman v. United States, 1 Fed.
(2d) 941.

II. A criminal contempt is an offense against the United
States because:

(a) The courts have held it to be “ a specific criminal
offense.” In re Kearney, 7 Wheat. 38; New Orleans v.
N.Y. Mail 8. 8. Co., 20 Wall. 387; In re Swan, 150 U. S.
637; Fanshawe v. Tracy, 4 Biss. 490; Fischer v. Hayes,
6 Fed. 63; In re Ellerbee, 13 Fed. 530; United States v.
Berry, 24 Fed. 780; Kirk v. Miwaukee Dust Collector
Mfg. Co., 26 Fed. 501; Bullock Electric & Mfg. Co. v.
Westinghouse, 129 Fed. 105; United States v. Jacobi, 26
Fed. Cases, 564 ; In re Litchfield, 13 Fed. 863; In re Acker,
66 Fed. 200; Passmore Williamson’s Case, 26 Pa. St. 9;
State ex rel. v. Sauvinet, 24 La. Ann, 119; Sharp v. State,
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102 Tenn. 9; In re Shull, 221 Mo. 623; Schwartz v. Supe-
rior Court, 111 Cal. 106; Lester v. People, 150 I11. 408.

(b) In a criminal contempt, the defendant is presumed
to be innocent until guilt is proved beyond a reasonable
doubt. United States v. Jose, 63 Fed. 951; Michaelson v.
United States, 266 U. S. 42; Gompers v. Bucks Stove &
Range Co., 221 U. 8. 418; Jones v. United States, 209
Fed. 585; Oates v. United States, 233 Fed. 201; Kelly v.
Unated States, 250 Fed. 947; Galen v. United States, 250
Fed. 947; In re Cashman, 168 Fed. 1008; United States
v. Carroll<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>