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ABATEMENT. See Taxation, I, 6, 7.

ACCRETION. See Boundaries, 7-9.

ADEQUATE LEGAL REMEDY. See Equity, 11.

ADMINISTRATION. See Taxation, I, 4, II, 29, 30.

ADMINISTRATIVE DECISIONS. See Carriers, 1-3; Consti-
tutional Law, XI, 7; Gas Companies; Indians, 1, 2; Inter-
state Commerce Acts, 1,12,14,16; II; Taxation, I, 6, 7; II, 
16-19, 25, 26; Unfair Competition, 1-3; Waters, 4r-7.

ADMIRALTY:
Crimes on high seas. See Criminal Law, 1-3.
Obstructions to navigation. See Waters, 4—7.
Sale of vessel. See Contracts, 1.

1. Jurisdiction; Immunity of Vessels of Foreign Government. 
Consul General not competent, by virtue of his office, to 
appear and claim immunity on behalf of his government. 
The Sao Vicente....................................... 151

2. Id. Suits in Admiralty Act, § 2, does not authorize suit 
in personam against United States, as substitute for libel 
in rem, when United States vessel not in port of United 
States or possessions. Blamberg Bros. v. United States.... 452

3. Lien; Affreightment Contract. Whether ship is subject to 
lien for damages from breach of affreightment contract, is 
question of maritime law. Osaka Shosen Kaisha v. Pacific 
Lumber Co.....................................................................................  490
4. Id. Acceptance of Part of Cargo, under contract, creates 
no lien for damages from refusal to take all. Id.
5. Id. Feature of lien. Lien adhering to vessel is a secret one, 
which may prejudice general creditors and purchasers with-
out notice; it is stricti juris, and not extended by construc-
tion, analogy, or inference. Id.

6. Id. Mutuality. Lien created by law presupposes mu-
tuality and reciprocity as between ship and cargo. Id.

761
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7. Id. Maritime Lien and Ship Mortgage Acts. No lien 
arises for supplies furnished chartered vessel, where charter 
forbids and where materialman could have ascertained there 
was a charter and gained knowledge of its terms. United 
States v. Carver................................................................-......... 482

8. Id. Charter Party. Charterer who agreed not to permit 
lien having priority over title of owner and, in any 
event, within 15 days to provide for satisfaction of such 
claim, or cause vessel to be discharged from lien within 15 
days after imposition, is under primary obligation not to 
suffer lien to be imposed. Id.

ADVERSE POSSESSION. See Public Lands, IV.

AGENCY. See Anti-Trust Acts, 3; Brokers; Contracts, 1; In-
surance; jurisdiction, II, 4; Lease, 3; Unfair Competi-
tion, 4.

ALIENS. See Naturalization.

AMENDMENT. See Pleading, 1. ’

ANIMALS. See Game.

ANNUITIES. See Taxation, I, 4.

ANSWER. See Equity, 2, 12.

ANTI-NARCOTIC ACT. See Criminal Law, 10.

ANTI-TRUST ACTS:
Venue; Clayton Act, § 12. See Jurisdiction, V, 8.

1. Enjoining Violation; Jurisdiction. Under Clayton Act, § 
16, private suit to enjoin violation of that act or of Sherman 
Act, must be brought in federal court. General Inv. Co. v.
Lake Shore Ry.......................................................... ................. 261

2. Unfair Competition; Clayton Act; Federal Trade Com-
mission. What constitutes unfair competition under Trade 
Commission Act is for court, upon review of Commission’s 
order, where charge is that sales or agreements lessen com-
petition or create monopoly, contrary to Clayton Act. Fed-
eral Trade Comm. v. Curtis Pub. Co.................... 568
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3. Id. Contracts; Agency or Sale. Contract between maga-
zine publisher and distributer, held not a contract of sale 
upon condition, within Clayton Act, but a contract of 
agency. Id.

See also Unfair Competition, 2-4.

4. Conspiracy; Bill Posting Business. Combination to de-
stroy competition and secure monopoly, by restricting com-
merce in posters and excluding others from trade, held un-
lawful. Ramsay Co. v. Associated Bill Posters...................... 501

5. Id. Triple Damages. Solicitors of advertising who pre-
pared, purchased and sold posters for display by local bill-
posters throughout Union, and whose business suffered from 
above combination, held entitled to sue conspirators for 
triple damages. Id.

6. Carriers. Combination to Fix Rates may be illegal under 
Anti-Trust Act, even though rates are reasonable and ap-
proved by Interstate Commerce Commission. Keogh v. 
Chicago & N. W. Ry...................................................................  156

7. Id. Fact that rate results from such conspiracy does 
not necessarily render it illegal. Id.

8. Id. Triple Damages, § 7. Not recoverable by shipper, 
in view of his remedy under Commerce Act; Congress did 
not intend to provide further remedy under § 7, and a 
fortiori none where rates fixed by conspiracy were found 
legal by Commission. Id.

9. Id. Right of action given by § 7 implies violation of 
legal right; but legal right of shipper respecting rates is 
measured by published tariff; to permit higher recovery 
under § 7 would give shipper illegal preference. Id.

10. Id. Evidence of Non-Disciminatory Character. Re-
covery would depend on shipper’s proving lower rates would 
have been non-discriminatory—a question which must first 
be submitted to Commission, yet which is not within its cog-
nizance, because hypothetical. Id-

11. Id. Damages to shipper from higher rates could not be 
proved by facts from which their existence and amount 
were logically and legally inferable, but are purely specu-
lative. Id.
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APPEAL AND ERROR. See Jurisdiction; Procedure. Page.

APPEARANCE. See Admiralty, 1; Jurisdiction, II; V, 6-8.

APPOINTMENT. See Officers.

APPROPRIATION. See Waters, 2, 3.

ASSUMPTION OF RISK. See Interstate Commerce Acts, I, 
1, 2.

ATTORNEYS:
Appearance. See Jurisdiction, II, 2, 3; V, 6-8. ’
Fees. See Carriers, 5, 6.

AVULSION. See Boundaries, 7-91

BANKRUPTCY ACT:
Discharge; Non-Scheduled Debt. Creditor, to avoid effect 
of discharge upon ground that debt was not scheduled, with 
his name, must prove himself within that exception; debtor 
who would excuse omission of creditor’s name upon ground 
that creditor had notice or actual knowledge of bankruptcy 
proceedings must prove himself within that exception to the 
exception. Hill v. Smith............................................................ 592

BILL OF LADING. See Carriers, 10-13; Interstate Commerce 
Acts, II, 5.

BOUNDARIES. See Public Lands, IV, 3, 4; VI; Waters, 8-14.

1. Oklahoma-Texas; Red River; Treaty 1819. Boundary is 
along southerly bank; bank of treaty is water-washed and 
relatively permanent elevation at outer line of river bed, 
which separates bed from adjacent upland and confines 
waters within bed. Oklahoma n . Texas.................................. 606

2. Id. Boundary Intended, is on and along this bank at the 
average level attained by waters in periods when they reach 
bank without overflowing it. Id.

3. Id. River or Bank as Boundary. There is a material dif-
ference between taking bank of river as boundary and tak-
ing river itself. Id.
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4. Id. River Bed Includes area kept bare of vegetation by 
wash of waters, though parts of it are left dry for years, 
but excludes lateral valleys having characteristics of rela-
tively fast land and usually covered by upland vegetation, 
although temporarily overflowed by flood. Id.

5. Id. Access to River; Treaty Rights. Rights of in-
habitants of Spain and United States include right of access 
to water at all stages, but afford no reason for regarding 
boundary as below bank or within river bed. Id.

6. Id. Boundary Located along southerly of two water-worn 
banks designated as “ cut banks,” which separate sand bed 
of river from land in its valley, on either side, overflowed 
at times, but having physical characteristics of upland and 
which has heretofore been dealt with as such by United 
States and Texas. Id.

7. Id. Erosion, Accretion, and Avulsion. Doctrine applies to 
boundary rivers, including Red River, which changes rap-
idly and materially in flood. Id.

8. Id. Burden oj Proof. Party asserting course has changed 
by avulsion has burden of proving it. Id.

9. Id. Evidence oj Avulsive Change, held insufficient in 
some instances and sufficient in others. Id.

BRIDGES. See Contracts, 2; Waters, 5-7.

BRIEFS. See Jurisdiction, II, 3.

BROKERS:
License. See Constitutional Law, XI, 2.

1. Futures Transactions; Legality. In action by broker for 
. balance of account for transactions on exchange upon cus-

tomer’s orders, it is no defense that transactions were gam-
bling because customer had no intention to receive or deliver 
cotton, if his intent was not disclosed to brokers. Browne 
v. Thorn...................................................................................... 137

2. Id. Hedging,—whereby manufacturers who have to make 
contracts of purchase and sale in advance, secure themselves 
against fluctuations of market by counter contracts,—is 
prima jade lawful. Id,
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3. Id. Federal Cotton Futures Act, § 4, read in light of 
construction of similar language of Statute of Frauds; does 
not require that bought and sold notes should name prin-
cipals and be signed by both brokers. Id.

4. Id. Stop Orders. Evidence of understanding between 
parties, held to justify interpreting customer’s telegraphic 
stop order as directing sale at prices specified in order, or at 
next best price possible. Id.

BUILDINGS. See Contracts, 11; Party Walls.

BURDEN OF PROOF. See Bankruptcy Act; Evidence, 1-3.

CANCELATION. See Equity, 11; Indians, 2; Public Lands, V.

CARRIERS. See Anti-Trust Acts, 6-11; Employers’ Liability 
Act; Interstate Commerce Acts; Negligence; Taxation, II, 
10-22.
Free passes. See Interstate Commerce Acts, I, 1, 2.
Service of process. See Jurisdiction, II, 4, 5.
Bridges. See Waters, 5-7.
1. State Regulation; Fare Increases. Power under state 
legislation of Florida Commission to authorize railroad to 
increase fares. Ortega Co. v. Triay...................... 103

2. Id. Excessive Charges. Grant of power to legislature 
by Florida Constitution to prevent excessive charges, held 
not, by implication, to withhold power to authorize increases.
Id.

3. Id. Operating Contract. Covenant to operate at certain 
fare, made by vendee of electric road, cannot prevent change 
of fare by public authority, acting under laws existing when 
covenant made. Id.

4. Id. Freight Claims; Adjustment; Penalties. State law 
requiring action on claims for loss or damage to freight • 
within 90 days of presentation, under penalty that, other-
wise, claims shall stand as liabilities in full amount and re-
coverable in court, sustained. Southern Ry. v. Clift.......... 316

5. Id. Attorney’s Fees. Statute requiring prompt settlement 
of freight claims, under penalty of 7% on recovery and rea-
sonable attorney’s fees, where judgment recovered for more 
than amount tendered by carrier, sustained. Chicago & N.
W. Ry. v. Nye Schneider Fowler Co.................... 35
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6. Id. Excessive Penalty. Attorney’s fee for service in trial 
court, and 7% interest on amount ultimately recovered, 
not excessive; additional fee, for service in resisting appeal 
by which carrier obtained reduction of excessive judgment, 
is unconstitutional. Id.

7. Id. Initial and Connecting Carriers; Subrogation. State 
law making initial liable for default of connecting carrier, is 
valid if former is allowed subrogation against latter, whether 
subrogation founded on statute, common law, or equitable 
considerations. Id.

8. Federal Control Act; Nature of Right Exercised. Gov-
ernment operates leased railroad not as lessee, but under 
right in nature of eminent domain. North Carolina R. R.
v. Lee............................................................................................. 16

9. Id. Personal Injuries; Liability of Lessor; Local Law. 
Railroad whose line, while leased to another, was taken over 
by Government, is not liable for personal injuries under local 
law making lessor roads liable for negligence of lessees. Id.

10. Id. Actions; Transportation Act; Limitations. Sec. 
206a, providing that actions against agent designated by 
President be brought within 2 years from passage of act, 
did not set aside shorter limitation in bill of lading. Leigh 
Ellis & Co. v. Davis.................................................................... 682

11. Bill of Lading. Stipulation that actions for loss, dam-
age or delay be instituted only within 2 years after de-
livery, or in case of nondelivery, then within 2 years after 
reasonable time for delivery has elapsed, is valid. Id.

12. Id. Actions Affected by Limitation. When not affected 
by statute, limitation prescribed by contract applies to ac-
tion which is prosecuted to judgment and is not extended 
by bringing of previous action. Id.

13. Id. Short Weight. Agreement limiting time for bring-
ing actions for loss, damage or delay of goods shipped, 
applies to claims that goods delivered were short of weight 
specified in bills of lading. Id.

See also Interstate Commerce Acts, II, 5.

CERTIORARI. See Jurisdiction, III, 2, 14.

CHARTER PARTY. See Admiralty, 8;
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CIRCUIT COURT. See Jurisdiction, I, 2.

CIRCUIT COURT OF APPEALS. See Jurisdiction, I, 6-8; 
III, 1, 2, 4; Procedure, V; VI, 6, 9, 10; Unfair Competi-
tion, 1-3.

CITIES. See Constitutional Law, XI, 7; Eminent Domain, 
1, 2; Party Walls; Taxation, II, 9-12.

CITIZENSHIP. See Constitutional Law, IV; Criminal Law, 
1-3; Jurisdiction, I, 5; V, 3-16; Naturalization.

CLAIMS. See Carriers, 4-13; Contracts, 2-14; Jurisdiction, 
III, 10; Taxation, I, 6. 7.

CLAYTON ACT. See Anti-Trust Acts; Jurisdiction, V, 8.

COAL. See Mines and Mining, 5; Taxation, II, 2-8.

COLORADO. See Waters, 2.

COMITY. See Jurisdiction, I, 3-5.

COMMERCE. See Anti-Trust Acts; Constitutional Law, II; 
Employers’ Liability Act; Interstate Commerce; Interstate 
Commerce Acts; Unfair Competition; Waters, 4-7.

COMMISSIONER INTERNAL REVENUE. See Taxation, I,
6, 7.

COMMON LAW. See Carriers, 7; Constitutional Law, XI, 1; 
Equity, 18.

COMPENSATION. See Carriers, 5, 6; Eminent Domain, 2; 
Officers; Party Walls.

COMPETITION. See Anti-Trust Acts; Trade-Marks; Unfair 
Competition.

CONDEMNATION. See Eminent Domain.

CONFLICT OF LAWS. See Contracts, 1.

CONFORMITY ACTS. See Procedure, II.

CONGRESS:
Powers. See Constitutional Law.
Statutes cited. See Table at front of volume.
legislative history. See Statutes, 1.
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CONSPIRACY. See Anti-Trust Acts, 4-8; Criminal Law, 2.

CONSTITUTIONAL LAW:
I. Offenses Against Government, p. 769.

II. Commerce Clause, p. 769.
III. Contract Clause, p. 770.
IV. Privileges and Immunities, p. 771.
V. Federal Excise Taxes, p. 771.

VI. Territories and Public Lands, p. 771.
VII. Ex Post Facto Laws, p. 772.

VIII. Fifth Amendment, p. 772.
IX. Sixth Amendment, p. 772.
X. Seventh Amendment, p. 772.

XI. Fourteenth Amnedment:
(1) Generally, p. 773.
(2) Notice and Hearing, p. 773.
(3) Liberty and Property; Police Power; Taxation, 

p. 773.
(4) Equal Protection of the Laws, p. 776.

XII. Eighteenth Amendment, p. 777.

See Jurisdiction; Statutes, 9, 10.
Florida Constitution; railroad rates. See Carriers, 1-3. 
Massachusetts Constitution; state operation of railways 
See III, 5, 6; XI, 19, infra.
North Carolina Constitution; true value and uniformity.
See Taxation, II, 13-22.
Unconstitutional taxes; injunction. See Equity, 13.

I. Offenses Against Government. See Criminal Law, 1-3.
1. Offenses Abroad. Citizens of United States while in for-
eign country are subject to penal laws passed by United 
States to protect itself and its property. United States
v. Bowman..................................................................................... 94

II. Commerce Clause. See Interstate Commerce; Interstate 
Commerce Acts.
1. State Burdens. Determination depends upon state statute 
or action, not upon motive that impelled it. Heisler v.
Thomas Colliery Co.................................................................... 245

2. Id. Taxation; Consumption in Other States. So held, 
where argued that product being confined in production to 
Pennsylvania but largely consumed in other States, tax was 
advocated as means of levying tribute on other-state con-
sumption. Id.

45646°—23------49
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3. Id. Question of Degree. Invalidity of state regulation 
of interstate commerce is not a question of degree. Id.

4. Id. Coal. State tax on anthracite when prepared and 
ready for market, as applied to coal destined to other States 
but not yet moved from place of production or preparation, 
sustained. Id.

5. Id. Fraud on Commerce Clause. Imposition of tax when 
coal is ready for market does not prove it an intentional 
fraud on commerce clause. Id.

See XI, 28-30, infra.

6. Id. Railroads. Ad valorem taxes, imposed through appli-
cation of unit rule of assessment under N. Car. Revalua-
tion Act, do not violate commerce clause. Southern Ry. v.
Watts................................................................... 519

7. Id. Franchise Tax, equal to 1/10% of value of each 
company’s property within State, is not an additional prop-
erty tax, and does not violate commerce clause. Id.

8. Id. Aggregate burden imposed by North Carolina prop-
erty, franchise and income tax, does not obstruct interstate 
commerce. Id.

9. Id. Logging Movements; Temporary Interruption. Float-
ing logs, under owner’s control, which, in course of continu-
ous interstate journey are temporarily detained because of 
high water, are not subject to state taxation. Champlain
Realty Co. v. Brattleboro............................... 366

III. Contract Clause.
1. Carriers; Fare Contracts. Covenant to operate at certain 
fare, made by vendee of electric road, not violated by change 
of fare by state commission, acting under laws existing when 
covenant made. Ortega Co. v. Triay...................................... 103

2. Coal Mines; Conveyance of Surface with Reservation 
Where landowner deeded surface reserving right to remove 
coal, subsequent state law forbidding mining so as to cause 
subsidence of surface held to violate contract rights. Penn-
sylvania Coal Co. v. Mahon.......................................................... 393

3. Mortgage Contract. Obligation of mortgage under which 
right of redemption is barred after 1 year from entry and 
possession by mortgagee to foreclose, not impaired by state 
law, passed after date of mortgage but before breach of con-
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dition, requiring mortgagee to make and record within 3 
months after foreclosure an affidavit of facts. Conley v.
Barton............................................................................................. 677

4. Municipalities. Eminent Domain Power cannot be con-
tracted away; such contracts not within commerce clause.
Galveston Wharf Co. v. Galveston........................................473

5. Id. Lease of Municipally Owned Subway to railway com-
pany, held not impaired by state law providing for opera-
tion by trustees, and for payment of deficits, etc., by State, 
the amounts to be assessed proportionately, as an addition 
to state taxes, upon cities served. Boston v. Jackson.......... 309

6. Id. Quaere: Whether State may confer upon city ca-
pacity to acquire property or contract rights protected 
against subsequent impairment by State? Id.

See XI, 19, infra.

IV. Privileges and Immunities.
Right to Resort to Federal Court. Right of citizen to 
prosecute action against citizen of another State in fed-
eral court, is not a right granted by Constitution. Kline
v. Burke Constr. Co........................................................................ 226

V. Federal Excise Taxes. See Taxation, I.
1. Narcotic Drugs; Revenue Act 1919. Criminal Liability 
as Purchaser, not confined to class who must register and 
pay special tax; so construed, act is within revenue power.
United States v. Wong Sing........................................................ 18

2. Revenue Laws; Prohibition Act. Congress may tax 
what it also forbids. United States v. Stafoff...................... 477

VI. Territories and Public Lands.
1. Territorial Land Grants; Navigable Waters. Congress
may make grants below high water mark of navigable waters 
in a Territory, to carry out public purposes appropriate to 
objects for which United States holds Territory. Brewer 
Oil Co. v. United States.............................................................. 77

2. Id. Louisiana Purchase. Principle not affected as to 
lands within Louisiana Purchase by purpose, declared in 
Treaty with France, that statehood should ultimately be 
conferred on inhabitants of territory purchased. Id.

See Waters, 8-14.
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3. Public Lands; Obstruction. Congress may punish inten-
tional obstruction to free passage over public lands within 
State, accomplished by acts of violence, without interfering 
with state power to punish acts of violence as such.
McKelvey v. United States........................................................ 353

4. Id. Withdrawal. Order withdrawing specified public 
lands in Louisiana from settlement or entry, held within 
power of Executive. Mason v. United States........................ 545

VII. Ex Post Facto Laws.
Retroactive Tax Penalty. Constitutional prohibition of ex 
post facto laws is inapplicable. Bankers Trust Co. v. 
Blodgett......................................................................................... 647

See XI, 23, 24, infra.

VIII. Fifth Amendment.
1. Double Jeopardy. When act is offense against both state 
and federal governments, prosecution and punishment by 
latter after prosecution and punishment by former, is not 
double jeojardy. United States v. Lanza.................................... 377

See XII, infra.

2. Due Process; Party Walls; District of Columbia Build-
ing Regulations. Lot owner who used neighbor’s party wall 
waived right to object, in defense of action for value of use, 
that building regulations, with which he complied, deprived 
him of property. Walker v. Gish............................................ 447

IX. Sixth Amendment.
Jury; Right to. Penalties and so-called taxes for violations 
of Prohibition Act cannot be imposed and summarily en-
forced by distraint of property, without constitutional hear-
ing. Regal Drug Co. v. Wardell.................................................. 386

X. Seventh Amendment.
1. Jury; Trial of Equitable Defenses by Court. Trial of 
equitable issue first, where equitable defense interposed in 
action at law, leaving issue at law triable to jury, preserves 
right to jury. Liberty Oil Co. v, Condon Natl. Bank.......... 235

2. Id. Interpleader. Where action at law converted into 
interpleader issue between claimants need not, under Amend- 
ment, go to jury. Id.
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XI. Fourteenth Amendment.

(1 ) Generally.

1. Local Custom. Fact that practice is of ancient standing 
in State is a reason for holding it unaffected by Amendment.
Jackman v. Rosenbaum Co........................................................ 22

(2 ) Notice and Hearing.

2. Real Estate Brokers; License; Proof of Character. State 
law, in authorizing commission to “ require and procure ” 
proof of applicant’s honesty, etc., does not contemplate that 
proof be procured by commission secretly, without notice or 
hearing to applicant. Bratton v. Chandler............................ 110

(3 ) Liberty and Property; Police Power; Taxation. See 
XI, 25, infra.

3. Limitations on Private Property. In deciding whether 
limitations are excessive, degree in which values incident to 
property are diminished by regulation must be considered 
and is determined from facts of particular case; if regulation 
goes too far it will be recognized as a taking for which com-
pensation must be paid. Pennsylvania Coal Co. v. Mahon.. 393

4. Id. Rights of Public in Streets, purchased or laid out by 
eminent domain, are those it has paid for. Id.

5. Id. Coal Mining; Right to Remove Deposits. Where 
landowner deeded surface reserving right to remove coal, 
subsequent state law forbidding mining so as to cause sub-
sidence of surface, held to exceed police power and contrary 
to due process clause. Id.

6. Party Walls; Servitudes. No Compensation for Incidental 
Damages, under Pennsylvania law, where plaintiff’s wall, 
built to line, was torn down by adjoining owner and party 
wall erected on line. Jackman n . Rosenbaum Co.................. 22

7. Health Regulations; Vaccination. City ordinance making 
vaccination a condition to school attendance and empower-
ing health authorities to determine when requirement shall 
be enforced, is consistent with due process* and equal protec-
tion. Zucht v. King...................................................................... 174

8. Insurance; Taxation of Premiums. State law exacting 
of persons insuring property in State a tax on premiums
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paid insurers not authorized to do business in State, is void 
as to contracts made outside State by foreign corporation 
doing local business. St. Louis Compress Co. v. Arkansas.. 346

9. Id. Hail Insurance; Fixing Date of. State law binding 
company .after 24 hours from taking of application by local 
agent, and requiring company, if it would decline insurance 
upon receipt of application, to notify applicant by telegram, 
does not deprive of liberty of contract or deny equal protec-
tion. National Union Fire Ins. Co. v. Wanberg.................... 71

See Insurance.

10. Carriers; Adjustment of Claims; Penalties. State law 
requiring payment or rejection of freight claims within 90 
days of presentation, under penalty that, otherwise, claims 
shall stand as liabilities in full amount and recoverable in 
court, does not violate due process. Southern Ry. v. Clift. 316 

11. Id. Attorney’s Fees. Statute requiring prompt settle-
ment, under penalty of 7% on recovery and reasonable at-
torney’s fee, where judgment recovered for more than 
amount tendered by carrier, does not deny equal protection 
or due process. Chicago N. W. Ry. v. Nye Schneider 
Fowler Co..................................................................................... 35

12. Id. Such statutes are judged by their application in 
particular case; where result is fair and reasonable, they 
will be sustained; aliter where it is arbitrary, unequal and 
oppressive. Id.

13. Id. Excessive Penalty. Attorney’s fee for service in 
trial court and 7% interest on amount recovered, held not 
excessive; imposition of additional fee, for service in resist-
ing appeal by which carrier obtained reduction of excessive 
judgment, held unconstitutional. Id.

14. Id. Initial and Connecting; Szibrogation. State law mak- 
ing initial liable for default of connecting carrier, does not 
lack due process if former allowed subrogation against latter, 
whether subrogation founded on statute, common law, or 
equitable considerations. Id.

15. Id. Passenger Fares; Increases. Where vendee in con-
sideration of sale of electric road covenanted to operate at 
certain fare, change in fare made by state authority in 
public interest under laws existing when covenant made, 
does not deprive vendor of property. Ortega Co. v. Triay. 103
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16. Rates; Adequacy. Under Kansas Utilities Law, ad-
ministrative order authorizing increase over lower contract 
rates is void in absence of express finding, after hearing, 
that existing rates are unreasonable. Wichita R. R. v.
Public Util. Comm....................................................................... 48

17. Id. Legislative Power. Delegation of, is against con-
stitutional principle; administrative agencies granted author-
ity over rates must follow designated procedure and rules of 
decision. Id. j

18. Taxation.; Public Purpose; Benefits; Income Tax. Ob-
jection that tax on special class of persons and property for 
public purpose by which they are not benefited denies due 
process, does not apply to Massachusetts general income tax 
and use of funds to reimburse cities for educational salaries.
Knights v. Jackson...............................................  12

19. Id. Railroads. Operation by State being authorized by 
state constitution and laws, law authorizing operation by 
trustees and delegating to them power to determine ex-
penditures and imposition of taxes to pay deficits, held not 
to deprive city, which had leased to railway company, of 
property without due process. Boston v. Jackson................ 309

See III, 5, 6, supra.

20. Id. Ad Valorem Taxes, imposed through application of 
unit rule of assessment under N. Car. Revaluation Act, do 
not violate due process. Southern Ry. v. Watts.................... 519

21. Road Improvements ; Retroactive Legislative Ratifica-
tion. Legislature may validate tax, which was void when as-
sessed, for want of authority in officers who undertook im- 
provement. Charlotte Harbor Ry. v. Welles......................... 8

22. Sewer Districts: Benefits; Estoppel. Property owner 
who accepts benefits is estopped from maintaining suit in 
which, upon ground that maimer of constituting district and 
apportioning cost infringed constitutional rights, he seeks to 
cancel tax bill issued against his property. St. Louis Co. v.
Prendergast Co ........................................ 469

23. Estate Taxes. State law which, to reach property 
which has escaped taxation, taxes estates for period anterior . 
to death, but allows deductions where shown that taxes were 
paid or property not owned by decedent within period, does 
not deprive creditors and distributees of property. Bankers
Trust Co. v. Blodgett.................................................................... 647
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24. Id. Penalties. Delinquency of decedent may be penal-
ized by inflicting upon estate a penalty measured by discre-
tion of legislature. Id.

See VII, supra.

(4) Equal Protection of the Laws. See XI, 7, 9, 11-13, 
supra.

25. Taxation; Inequality. Arbitrary Assessment of prop-
erty at true value, while other like property is assessed lower, 
denies equal protection. Sioux City Bridge Co. v. Dakota 
Co    441

26. Id. Remedies. Assessment should be reduced to com-
mon level, since by no judicial proceeding can aggrieved 
owner compel reassessment of great mass of such property 
at true value. Id.

27. Id. What Constitutes Discrimination. Errors of judg-
ment in fixing assessment do not support claim of discrimi-
nation; there must be intentional violation of principle of 
practical uniformity. Id.

28. Id. Classification; Coal. Differences between anthracite 
and bituminous coals in properties and uses justify state
tax on one but not other. Heisler v. Thomas Colliery Co.. 245

29. Id. That useful products are obtained from bituminous 
which are not produced from anthracite, justifies policy 
favoring former. Id.

30. Id. Commercial Competition between these products 
is no reason against classifying them separately. Id.

See II, 1-5, supra.

31. Id. Railroads. Equality clause does not require that 
methods of assessing and equalizing state taxes shall be same 
as applied to other classes of property. Southern Ry. v.
Watts............................................................................................. 519

32. Id. Undervaluation, as compared with valuation of 
other property of same class, is valid if not intentional and 
systematic. Id. *

33. Id. North Carolina Franchise Tax, equal to 1/10% 
of value of each company’s property within State, is not an 
additional property tax, and does not violate equality clause. 
Id.
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XII. Eighteenth Amendment.

1. Enforcement; Concurrent State and Federal Power. Sec-
tion 2 intends that legislative power to make policy of 
Amendment effective shall exist in Congress within terri-
torial limits of United States, and that like power of States 
within their territory shall not cease to exist. United 
States n . Lanza............................................................................. 377

2. Id. Amendment did not displace consistent state laws; 
it is not source of state prohibitory power; effect is to re-
move restrictions on State’s power arising from Federal 
Constitution and to leave State free to enact prohibition 
laws effective within her borders. Id.

See VIII, 1, supra.

CONSTRUCTION. See Contracts; Lease; Statutes.
Maritime contracts. See Admiralty, 3-8.
Treaties. See Boundaries; Waters, 10.

CONSUL GENERAL. See Admiralty, 1.

CONTRACTS. Anti-Trust Acts, 3; Carriers, 10-13; Eminent 
Domain, 1; Insurance; Interstate Commerce Acts, I, 3-10, 
II, 3-5; Lease; Mortgage; Trade-Marks; Unfair Com-
petition, 4.
Impairment of. See Constitutional Law, III.
Maritime. See Admiralty, 3-8.
Corporate consolidation. See Corporations.
Cotton futures. See Brokers.
Guaranty; cancelation. See Equity, 11.
Foreign insurance companies. See Taxation, II, 28.
Rate contracts. See Carriers, 3; Gas Companies.

1. Sale; Performance; Law Governing. Contract by Cana-
dian owner made in New York with W, authorizing W to 
offer vessel for specified price and agreeing to pay commis-
sion which, after purchaser was procured, was rescinded 
because British Government’s consent could not be obtained, 
held made without reference to nationality of ship or to for-
eign law; was governed by, and valid under, law of New 
York; and owner’s disability was no defense to action for 
commission, even if, under British law, contract of sale was 
void. Gaston, Williams & Wigmore v. Warner.................... 201
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2. United States; Taking of Private Property; Tort; Im-
plied Contract. Unintentional injury to bridge pier in 
improving navigation, held at most in nature of a tort, and 
not a taking for which damages might be recovered on 
theory of contract. Keokuk Bridge Co. v. United States.. 125

3. Id. Where taking alleged as conclusion of fact from fact 
that United States, after having in past discharged battery 
over petitioner’s land, reinstalled guns with intention of so 
firing them, established fire control upon land and again 
discharged guns across it, the taking of a servitude, and an 
implied contract to pay, might be inferred; demurrer to 
petition should not have been sustained. Portsmouth Co.
v. United States................ ........................................................... 327

4. Id. Where acts amount to taking, without assertion of 
adverse right, contract to pay implied whether thought of or 
not. Id.

5. Id. Inventions; Contract or Option. Proposal that, in 
consideration of Navy Department’s building testing appa-
ratus, claimant would give option of using method, if found 
advantageous, by paying so much for each pound of ma-
terial dried, which was accepted and after test found unsatis-
factory, held not a contract that Department would use 
method, but an option or conditional obligation subject to 
termination when test proved unsatisfactory. Foley v.
United States............................................................................... 667

6. Id. Acquiescence. Silence and inactivity for 5 years after 
receiving notice that relations between parties were termi-
nated. Id.

7. Id. Modifying Obligation. Provisions authorizing Gov-
ernment to change obligations of other party do not permit 
officials to remould contract at will, but are confined to what 
was fairly within contemplation of parties when contract 
made. Freunds. United States.................................................. 60

8. Id. Mail Carriage; Increased Service. Stipulation au-
thorizing Postmaster General to establish service to and from 
like offices and stations to those named in contract, to be paid 
for at contract rate per mile of travel, does not authorize 
substitution of heavier and more expensive service. Id.

9. Id. Acquiescence. Contractors performing new service 
under protest, held not to have acquiesced in change. Id.
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10. Id. Quantum Meruit. Contractor who, under duress, 
performs service not called for by contract, may recover 
reasonable value of such service and fair profit. Id.

11. Id. Expenditures; Official Approval Conclusive. Under 
contract providing for reimbursement for actual net ex-
penditures approved by contracting officer, where contractor 
paid premium on bond to secure performance and payment 
was approved and repaid by contracting officer, action of 
latter held conclusive. United States n . Mason & Hanger
Co..................................................................................................... 323
See also'United States v. Northeastern Constr. Co.............. 326

12. Id. War Supplies; Termination; Contemplated Profits. 
Contractor who incurred expense under contract, but whose 
opportunity to perform and earn profit was cut short by 
cessation of hostilities and termination of contract in accord-
ance with its terms, cannot recover damages. Duesenberg 
Motors Co. v. United States...................................................  115

13. Id. Delay; Misrepresentation. Delay of Government 
in furnishing specifications for air-plane motors of foreign 
model, due to honest but mistaken beljef, shared by con-
tractor, that model was perfected and adequate specifica-
tions in existence, held not an actionable breach of repre-
sentation. Id.

14. Id. Time, held of the essence for Government, but not 
for contractor. Id.

CONVERSION. See Game; Mines and Mining, 2-4; Public 
Lands, VI, 4.

CONVEYANCE. See Mines and Mining, 5; Public Lands, VI; 
Taxation, I, 6, 7; Waters, 8-14.

CORPORATIONS. See Gas Companies.
Charities; income tax. See Taxation, I, 4.
Foreign. See Insurance; Jurisdiction, II, 4-7; Taxation, 
II, 28.
Emergency Fleet Corporation; conspiracy to defraud. See 
Criminal Law, 2.
1. Consolidation; Injunction; Indispensable Parties. In suit 
by shareholder to enjoin execution of consolidation agree-
ment alleged to be unlawful, which was subject to ratifica-
tion by shareholders, one of corporations which held shares
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of other is indispensable party to so much of bill as sought 
to enjoin it from voting them and to enjoin other from per-
mitting it to do so, but not as to so much as sought to en-
join other from consummating consolidation. General Inv.
Co. v. Lake Shore Ry...................................................................  261

2. Id. Shareholder’s Bill. When holder of minute in-
terest seeks to enjoin consolidation with other railroads as 
contrary to state law, but allegations show control com-
plained of existed through stock ownership, and exhibit no 
objection by State or other shareholders, bill must show in 
what respects law is to be violated and that injury Will result 
to private rights. Id.

COSTS:
Attorneys’ fees. See Carriers, 5, 6;

COTTON FUTURES ACT. See Brokers.

COUNTERCLAIM. See Equity, 11, 12.

COURT OF CLAIMS. See Jurisdiction, III, 10.

COURTS. See Admiralty, 1, 2; Constitutional Law; Equity; 
Evidence; Judgments; Jurisdiction; Limitations; Manda-
mus; Pleading; Procedure; Statutes.
Administrative, decisions. See Carriers, 1-3; Constitutional 
Law, XI, 7; Gas Companies; Indians, 1, 2; Interstate Com-
merce Acts, I, 12, 14, 16; II; Taxation, I, 6, 7; II, 16-19, 
25, 26; Unfair Competition, 1-3; Waters, 4—7.

CREDITORS. See Admiralty, 3-8; Bankruptcy Act; Taxa-
tion, II, 29.

CRIMINAL LAW:
Conspiracy. See Anti-Trust Acts, 4-8.
Double jeopardy. See Constitutional Law, VIII, 1; Intoxi-
cating Liquors, 6.
Penalty or tax; injunction. See Equity, 13.
Penal.statutes; construction. See Statutes, 4, 5.

1. Offenses Against Government; Locus; High Seas; For-
eign Country; Jurisdiction. Criminal statute dealing with 
acts injurious to United States and capable of perpetration ' 
without regard to locality, applies to citizens upon high seas 
or in foreign country. United States v. Bowman.................. 94
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2. Id,. Conspiracy to Defraud; Emergency Fleet Corpora-
tion. Crim. Code, § 35, applies to citizens who, on high seas 
or in foreign country, conspired to defraud Fleet Corporation 
by obtaining allowance of false claim. Id.

3. Id. Venue; Jud. Code, § 1^1 • Citizens while in foreign 
country are subject to penal laws of United States passed to 
protect itself and its property; for infractions abroad, are 
triable in district where first brought. Id.

4. Retroactive Penal Law. Act of Congress cannot make 
past conduct criminal by purporting to construe former act 
as having been in force at time when this Court held it was 
repealed. United States v. Stafoff.......................................... 477

5. Id. Indictment; Effect of Repeal. Conviction upon in-
dictment under R. S. §§ 3258, 3281, 3282, repealed, cannot 
be sustained under Prohibition Act by spelling out acts vio-
lative of that statute from the indictment. Id.

See also Intoxicating Liquors, 1-3.

6. Indictment; Exceptions. Indictment based on general 
statutory provision defining offense need not negative matter 
of an exception made by proviso or other distinct clause, 
whether in same section of elsewhere. McKelvey v. United 
States............................................................................................. 353

7. Public Lands; Obstructing Free Passage. Act of Feb. 25, 
1885, § 3, applies to transient acts of force and intimidation 
as well as to continuing obstacles such as a fence or armed 
patrol. Id.

8. Id. Agents. Punishment for offenses defined by act not 
confined by § 4 to persons acting as owner or agent. Id.

9. Id. Power of Congress to punish intentional obstruction 
to free passage over public lands within State, accom-
plished by acts of violence, without interfering with State 
power to punish acts of violence as such. Id.

10. Narcotics; Revenue Act 1919. Criminal liability as pur-
chaser, not confined to class who must register and pay 
special tax; so construed, act is within revenue power.
Uni ted States v. Wong Sing........................................... 18

CUMMINS AMENDMENT. See Interstate Commerce Acts, I, 
4; II, 3, 4.
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Page.
CUSTOM. See Constitutional Law, XI, 1; Game, 6; Party 

Walls, 2.

CUSTOMS LAW:
Inspectors; appointment and compensation. See Officers.

DAMAGES. See Admiralty, 3, 4; Anti-Trust Acts, 5, 8-11;
Carriers, 4, 11, 13; Contracts, 2, 10, 12; Election of Reme-
dies; Game; Interstate Commerce Acts, I, 4-6, 13-17;
Lease, 2; Mines and Mining, 2-4; Party Walls, 5.

Conversion; Good Faith; Mistake of Law. Damages, re-
coverable by land owner, for mussels taken by trespass 
but in belief of right due to mistaken interpretation of 
state game laws, limited to value at time of conversion.
McKee v. Gratz....................................... 127

DEEDS. See Mines and Mining, 5; Public Lands, VI; Taxa-
tion, I, 6, 7; Waters, 8-14.

DEMURRER. See Pleading, 2.

DESCENT AND DISTRIBUTION. See Taxation, II, 29-31.

DESERT LANDS. See Public Lands, IV.

DISTRAINT. See Intoxicating Liquors, 4.

DISTRICT OF COLUMBIA. See Party Walls, 1-4.

DISTRICT COURT. See Admiralty, 1, 2; Jurisdiction, I, II,
III, 1, 3-9; V; Procedure, II, V, VI, 1, 6; 9, 10.

DIVERSE CITIZENSHIP. See Constitutional Law, IV; Juris-
diction, I, 5; V, 3-15.

DRUGS. See Criminal Law, 10.

DUE PROCESS. See Constitutional Law.

DURESS. See Contracts, 8-10.

EASEMENTS. See Party Walls.

EIGHTEENTH AMENDMENT. See Constitutional Law, XII.
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ELECTION OF REMEDIES: Page.
United States; Land Patents; Fraud; Cancelation; Damages. 
Where Government sues to annul patents for fraud, and 
persists in suit after defendant has pleaded statute of limita-
tions, and plea sustained and bill dismissed, it cannot after-
wards sue at law for damages for fraud. United States v. 
Oregon Lumber Co.......................................................................  290

EMERGENCY FLEET CORPORATION. See Criminal Law, 2.

EMINENT DOMAIN:
1. Municipalities; Contract Impeding Exercise. Power oi 
eminent domain cannot be contracted away; contract of 
that kind not within protection of Federal Constitution. 
Galveston Wharf Co. v. Galveston.............................................. 473

See also Jurisdiction, III, 5.
2. Public Streets; Rights Acquired. Rights of public in 
street, purchased or laid out by eminent domain, are those 
it has paid for. Pennsylvania Coal Co. v. Mahon.................. 393

3. Railroads; Federal Control Act. Government operates 
leased railroad not as lessee, but under right in nature of 
eminent domain. North Carolina R. R. v. Lee.................. 16

EMPLOYER AND EMPLOYEE. See Employers’ Liability 
Act; Officers.

EMPLOYERS’ LIABILITY ACT:
1. Limitations; New Action; Amendment. Where facts al-
leged constitute wrong either under state law or federal act, 
according to nature of employment, an amendment alleging 
interstate employment does not introduce new action, and 
is allowable after 2 year limitation of federal act has run. 
New York Cent. R. R. v. Kinney...........................................  340

2. Injury by Co-Employee. Railroad not liable for injury 
from wanton, wilful act of employee, out of course of em-
ployment. Davis v. Green.............................. 349

3. Id. Interstate Commerce; Evidence. Where case tried 
upon warranted assumption that parties were engaged in in-
terstate commerce, defendant cannot be deprived on review 
of rights under federal act, upon ground that such employ-
ment not adequately proved. Id.

EQUAL PROTECTION OF THE LAWS. See Constitutional
Law, XI (4).
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EQUITY. See Judgments, 4, 6. page.
Pleading; construction by state court. See Jurisdiction, 
III, 19.
Equitable and legal remedies. See Election of Remedies.
Injunction. See 13-17, infra; Anti-Trust Acts, 1; Jurisdic-
tion, I, 3-5, 9; III, 19; Waters, 2.
Preliminary injunction. See Jurisdiction, III, 7, 8; V, 17-
19; Trade-Marks.
Rules. See 3, 9,12, infra; and Jurisdiction, V, 18.
Subrogation. See Carriers, 7.
Trusts; charities. See Taxation, I, 4.

1. Master. Findings of fact, made after seeing and hearing 
witnesses, and supported by evidence, accepted by this 
court. Mason v. United States.................................................. 545

2. Actions at Law; Equitable Defenses; Jud. Code, § ^746; 
Interpleader. Where defendant, sued in District Court for 
money had and received, answers it is stakeholder, offers to 
pay into court, and prays other claimants be made parties, 
and that defendant be discharged, proceeding becomes an 
equitable one—an interpleader. Liberty Oil Co. v. Condon 
Natl. Bank...........................?....................................................... 235

3. Id. Transfer to Equity Side. While not expressly required 
by Equity Rule 22 or by statute, there is authority (Jud. 
Code, §§ 274b, 274a) to transfer such case to equity side; 
failure to order transfer does not deprive suit of equitable 
character. Id.

4. Id. Review; Appeal or Error. Jud. Code, §§ 274b and 
274a, although not creating one form of civil action, permit 
changes from law to equity, and vice versa. Id.
5. Id. Where action at law is converted into interpleader, 
it is to be treated, by trial and appellate courts, as proceed-
ing in equity; issue is triable by court; judgment review-
able as in equity. Id.

6. Id. Judgment of Appellate Court; Jud. Code, § #74&. 
Whether review sought by writ of error or appeal; appel-
late court may render such judgment upon record as law 
and justice require. Id.

7. Id. Trial of Equitable Issues First; Jury. Where equi-
table defense is interposed to action at law, equitable issue 
should first be disposed of; if issue at law remains, it is tri-
able to jury. Id.

See also Constitutional Law, X.
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8. Reversal of Judgment on Pleadings; Hearing on Issues 
in Lower Court. Where plaintiff in equity successfully 
moves for judgment on pleadings, reserving right to adduce 
evidence on issues of mixed law and fact, decree of reversal 
should accord plaintiff that opportunity and not dismiss bill. 
Wichita R. R. v. Public Util. Comm........................................ 48

9. Supplemental Bill. Office is to introduce matters oc-
curring after filing of original bill, or not then known to 
plaintiff (Equity Rule 34); but not to shift right in which 
plaintiff sues or change character of suit. General Inv. Co. 
v. Lake Shore Ry.......................................................................... 261

10. Id. Leave to File, addressed to sound discretion of 
court. Id.

11. Cancelation; Guaranty; Adequate Legal Remedy. In 
suit to cancel written guaranty for fraud, defense that plain-
tiff has adequate remedy at law by defending actions by 
defendant on guaranty, is waived by defendant where, 
without insisting upon it, he introduces proof, under counter-
claim for amount of guaranty, putting instrument in evi-
dence. American Mills Co. v. American Surety Co..............360

12. Answer; Counterclaim. Equity Rule 30, requiring an-
swer to state any counterclaim arising out of transaction 
which is subject matter of suit, applies only to equitable, 
not legal, claims. Id.

13. Injunction; Unconstitutional Tax; R. S. § 3334. Penal-
ties and so-called taxes for violations of Prohibition Act can-
not be imposed and summarily enforced by distraint of 
property, without notice and hearing; § 3224 does not pre-
clude injunctive relief against such unlawful action. Regal 
Drug Co. v. Wardell...................................................................... 386

14. Id. Corporate Consolidation; Indispensable Parties. In 
suit by shareholder to enjoin execution of consolidation 
agreement alleged to be unlawful, which was subject to rati-
fication by shareholders, one of corporations which held 
shares of other is indispensable party to so much of bill as 
sought to enjoin it from voting them and to enjoin other 
from permitting it to do so, but not as to so much as sought 
to enjoin other from consummating consolidation. General 
Inv. Co. v. Lake Shore Ry.....................  £61

45646°—23------50
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15. Id. Bill by Shareholder. When holder of minute 
interest seeks to enjoin consolidation with other railroads 
as contrary to state law, but allegations show control com-
plained of existed throrgh stock ownership, and exhibit no 
objection by State or other shareholders, bill must show in 
what respects law is about to be violated and that injury 
will result to his private rights. Id.

16. Id. Trespass. Local Rule of Damages, in cases of con-
version, is binding on federal courts, sitting in State, in suits 
in equity involving title to land there situate and seeking to 
restrain continuing trespasses upon it, in which damages for 
conversion are claimed as incident to equitable relief. Mason
v. United States........ i.............................. 545

17. Id. Federal Equity Jurisdiction, when not impaired 
by enforcing state statutory rule of damages in federal 
court. Id.

18. Conformity Acts. Provision that laws of States shall be 
rules of decision in trials at common law in federal courts, 
does not by implication exclude such laws as rules of decision 
in equity suits. Id.

EQUITY RULES. See Equity, 3, 9, 12; Jurisdiction, V, 18.

EROSION. See Boundaries, 7-9.

ERROR AND APPEAL. See Jurisdiction; Procedure.

ESTATES OF DECEDENTS. See Taxation, I, 4; II, 29-31.

ESTOPPEL. See Election of Remedies; Interstate Commerce
Acts, I, 6.
1. Assertion of Constitutional Right; Sewer Districts; Bene-
fits. Property owner who accepts benefits is estopped from 
maintaining suit in which, upon ground that manner of con-
stituting district and apportioning cost infringed constitu-
tional rights, he seeks to cancel tax bill issued against his 
property. St. Louis Co. v. Prendergast Cot..........................469

2. United States; Existence of Survey. United States not 
estopped to question existence of survey by statements in 
correspondence by officials of Land Department. Jeems 
Bayou Club v. United States... ... . ...............   561
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EVIDENCE. See Equity, 8; Interstate Commerce Acts, I, 8, 9,
16, 17; Mortgage; Negligence.
Burden of proof. See 1-3; infra; and Bankruptcy Act.
Findings. See Boundaries, 1-6; Gas Companies; Pro-
cedure, VI, 6-8; Unfair Competition, 1-3.
Interstate employment. See Employers’ Liability Act, 3.
License or custom. See Game, 5.
Presumption. See Admiralty, 5, 6; Gas Companies, 2; In-
terstate Commerce Acts, I, 6; Party Walls, 3.

1. Burden of Proof, is one thing, and necessity of producing 
evidence to meet that already produced another. Hill v.
Smith ............................................... 592

2. Id. Federal Question. Question of burden of proof may 
amount to federal question, when intimately involving sub-
stantive rights under federal statute. Id.

3. Id. Avulsion. Party asserting course of river has 
changed by avulsion, has burden of proving it. Oklahoma 
v. Texas ............................................. 606

4. Sufficiency. Evidence of avulsive change held insufficient 
in some instances and sufficient in others. Id.

5. Proof under Counterclaim; Waiver of Defense of Ade-
quate Legal Remedy. In suit to cancel written guaranty for 
fraud, defense that plaintiff has adequate remedy at law by 
defending actions by defendant on guaranty, is waived by • 
defendant where, without insisting upon it, he introduces 
proof, under counterclaim for amount of guaranty, putting 
instrument in evidence. American Mills Co. v. American 
Surety Co......................................................................................360

6. Evidence of Understanding Between Broker and Cus-
tomer, held to justify interpreting customer’s telegraphic 
stop order as directing sale at prices specified in order, or 
at next best price possible. Browne v. Thorn...................... 137

EXCESS PROFITS. See Taxation, I, 5.

EXCHANGES. See Brokers.

EXCISE TAXES. See Constitutional Law, V,
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EXECUTIVE OFFICERS, See Carriers, 10; Contracts, 5, 8, 
11; Officers; Public Lands, II, 2, 3, 5; III, 1; VI, 3, 4.
Administrative decisions. See Carriers, 1-3; Constitu-
tional Law, XI, 7; Gas Companies; Indians, 1, 2; Inter-
state Commerce Acts, I, 12, 14, 16; II; Taxation, I, 6, 7; 
II, 16-19, 25, 26; Unfair Competition, 1-3; Waters, 4r-7. 
Injunction; state water appropriation. See Waters, 2.
Id. Unconstitutional tax. See Equity, 13.
Consul General. See Admiralty, 1.
Substitution. See Parties, 2.

EXECUTORS AND ADMINISTRATORS. See Taxation, I, 
4; II, 29, 30.

EX POST FACTO LAWS. See Constitutional Law, VII.

EXPRESS COMPANIES. See Interstate Commerce Acts, I, 
3-6; II, 3, 4.

FACTS. See Evidence; Judgments, 5; Pleading, 2.
Administrative decisions. See Carriers, 1-3; Constitu-
tional Law, XI, 7; Gas Companies; Indians, 1, 2; Inter-
state Commerce Acts, I, 12, 14, 16; II; Taxation, I, 6, 7; 
II, 16^19, 25, 26; Unfair Competition, 1-3; Waters, 4-7. 
Findings; lower courts. See Procedure, VI, 6.
Id. Court of Claims. See id., 7.
Id. Master. See id., 8.
Id. Federal Trade Coinmission. See Unfair Competition, 

,1-3.
Presumption. See Admiralty, 5, 6; Gas Companies, 2;
Interstate Commerce Acts, I, 6; Party Walls, 3.

FEDERAL CONTROL. See Carriers, 8-10.

FEDERAL EMPLOYERS’ LIABILITY ACT. See Employ-
ers’ Liability Act.

FEDERAL QUESTION. See Estoppel, 1; Jurisdiction, III, 4, 
5, 12-17; V, 3; VI, 1.

FEDERAL TRADE COMMISSION. See Unfair Competition.

FEES:
Attorneys. See Carriers, 5, 6.

FIFTH AMENDMENT. See Constitutional Law, VIII.
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FINAL JUDGMENT. See Jurisdiction, III, 1, 6, 21. Page.

FORECLOSURE. See Mortgage.

FOREIGN COUNTRIES. See Admiralty, 1; Criminal Law, 
1-3.

FOREIGN LAW. See Contracts, 1.

FOURTEENTH AMENDMENT. See Constitutional Law, XT.

FRANCHISES. See Taxation, II, 20-22.

FRAUD. See Constitutional Law, II, 5; Criminal Law, 2; 
Equity, 11; Indians, 2; Mines and Mining, 1; Public Lands, 
V, VI, 1.

FRAUDS, STATUTE OF. See Brokers, 3.

GAMBLING. See Brokers, 1.

GAME:
1. Title; State Regulation. Missouri law declaring title to 
birds, game and fish shall be in the State, speaks only in aid 
of State’s power of regulation, leaving land owner’s property 
in them otherwise unaffected. McKee v. Gratz.................... 127

2. Id. Live Mussels, having fixed habitat in bottom of 
stream, are in possession of owner of land, as are mussel 
shells piled on bank. Id.
3. Id. Live mussels in stream are not part of realty, 
within Missouri statute allowing triple damages for digging 
and carrying away part of realty. Id.

4. Id. Conversion. Such possession will support recovery 
of damages for conversion by trespasser. Id.

5. Id. Implied License; Custom. License to take mussels 
from uninclosed places implied from custom,—more readily 
where statutory prohibitions are limited to enclosed land, 
private ponds, etc. Id.
6. Id. Questions for Jury. Existence of Custom and 
License, and whether it extends beyond occasional uses to 
systematic extraction of mussels in large quantities for com-
mercial use, held for jury. Id.

7. Id. Damages, by land owner, for mussels taken by tres-
pass but in belief of right due to mistaken interpretation of 
state game laws, limited to value at time of conversion. Id.
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GAS COMPANIES: Page.
1. Rate Increases; Administrative Findings; Kansas Utility 
Law. Increase over lower contract rates not permissible 
in absence of finding by Commission, after hearing and in-
vestigation, that existing rates are unreasonable. Wichita 
R. R. v. Public Util. Comm...................................................... 48

2. Id. Presumption. Such finding not supplied by infer-
ence and reference to averments of petition invoking action 
of Commission. Id.

GRAZING. See Lease.

GUARANTY. See Equity, 11.

HEARING. See Constitutional Law, XI, 2; Equity, 8; Gas 
Companies.

HEPBURN ACT. See Interstate Commerce Acts, I, 1, 2.

HIGHWAYS. See Eminent Domain, 2; Mines and Mining, 5;
Taxation, II, 26.

HOMESTEADS. See Public Lands, II.

INCOME TAX. See Taxation, I, 4, 5; II, 9, 22.

INDIANS. See Lease.
1. Dawes Commission. Enrollment, of one as Creek Indian 
alive on Apr. 1, 1899, amounts, when approved by Secretary 
of Interior, to judgment in adversary proceeding, estab-
lishing existence of individual and right to membership.
United States v, Atkins.............................................................. 220

2. Id. Fraud and Mistake; Cancelation; Collateral Attack. 
Action of Commission not subject to attack by United States 
alleging person enrolled never existed and that enrollment 
was procured by fraud and resulted from mistake of law and 
fact. Id.

3. Osage Reservation; Boundary; Arkansas River. Where 
act of Congress establishing reservation described west 
boundary as “ the main channel,” and deed to United States 
for Osages by Cherokees described land by townships “ on 
the left bank,” deed is to be interpreted in conformity with 
act; act carried title to land in river bed out to main chan-
nel. Brewer Oil Co. v. United States...................................... 77
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4. Id. Evidence; Navigability. Findings of lower courts 
that Arkansas River along Osage Reservation in Oklahoma is 
not navigable, accepted. Id.

See also Waters, 9-14.

INDICTMENT. See Criminal Law, 5, 6.

INFANTS. See Negligence.

INFRINGEMENT. See Patents for Inventions; Trade-Marks.

INJUNCTION. See Anti-Trust Acts, 1; Equity, 13-17; Juris-
diction, I, 9; III, 19; Waters, 2.
Proceedings in state courts. See Jurisdiction, I, 3-5. 
Unconstitutional tax. See Equity, 13.
Preliminary injunction. See Jurisdiction, III, 7, 8; V, 
17-19; Trade-Marks.

INSURANCE. See Taxation, II, 28.
1. Hail; When Policy in Force. North Dakota law binding 
company after 24 hours from taking of application by local 
agent, and requiring company, if it would decline insurance 
upon receipt of application, to notify applicant by telegram, 
does not deprive of liberty of contract or deny equal pro-
tection. National Union Fire Ins. Co. v. Wanberg.............. 71 

2. Id. Classification; Reasons. Public interest arising from 
sudden and localized losses by hail, high premium rate, etc., 
justify special legislative treatment; foreign corporation may 
not complain that time requirements bear more heavily upon 
foreign than local companies. Id.

3. Id. Statute being valid, applicant’s agreement that his • 
application shall not take effect until received and accepted 
at company’s agency, is void. Id.

INTERIOR, SECRETARY OF. See Indians, 1; Public Lands, 
II, 2, 3; VI, 3, 4.

INTERNAL REVENUE. See Constitutional Law, V; Intoxi-
cating Liquors, 2-5; Taxation, I.

INTERNATIONAL LAW. See Boundaries; Contracts, 1; 
Naturalization.
Foreign vessels; immunity. See Admiralty, 1.
Crimes; on high seas and in foreign countries. See Criminal 
Law, 1-3.

INTERPLEADER. See Equity, 2-7.
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Page.
INTERSTATE COMMERCE. See Anti-Trust Acts; Constitu-

tional Law, II; Interstate Commerce Acts; Unfair Com-
petition; Waters. 4r-7.
Employment in. See Employers’ Liability Act, 3.

Logging; Temporary Interruption of Interstate Journey. 
Floating logs, under owner’s control, which, in course of 
continuous interstate journey, are temporarily detained be-
cause of high water, held in interstate commerce. Cham-
plain Realty Co. v. Brattleboro......................... 366

INTERSTATE COMMERCE ACTS. See Anti-Trust Acts; 
Carriers, 8-10; Employers’ Liability Act; Trade-Marks; 
Unfair Competition.

I. Shipper, Passenger and Carrier. See II, 2-5, infra.
1. Hepburn Act; Free Passes. Congress took over subject 
to exclusion of state laws, not only as to what passes may be 
issued and used, but also as to their limitations, conditions 
and effect upon rights and responsibilities of passenger and 
carrier. Kansas City So. Ry. v. Van Zant...........................  459

2. Id. Assumption of Risk. Condition in pass issued under 
Hepburn Act that user assumes all risk of personal injury, 
is valid. Id.
3. Express Receipts. Stipulation not rendered unlawful by 
presence of others which are so, but which are separable and 
inapplicable to shipment in question. American Ry. Express 
Co. v. Lindenberg.......................................................................  584

4. Id. Declared Value; Signature of Shipper. Cummins
• Amendment, allowing carrier, when authorized, to establish 

rates dependent upon value declared in writing by shipper 
or agreed upon in writing as released value, does not require 
signature of shipper. Id.
5. Id. Shipper, by receiving and acting upon receipt, for 
interstate shipment, signed only by, carrier, assents to its 
terms, and it thereby becomes written agreement of parties. 
Id.
6. Id. Limitation of Liability; Estoppel. Where terms of 
receipt and carrier’s schedules show charge was based upon 
specified valuation, by which carrier’s liability was to be 
limited, shipper is presumed to have known this, and is 
estopped from asserting higher value. Id.
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7. Interstate Character of Shipment. Depends upon essen-
tial character of movement; not necessarily determined by 
contract between shipper and carrier. Balt. & Ohio S. W.
R. R. v. Settle........................................ 166

8. Id. Neither through billing, uninterrupted movement, 
continuous possession by carrier nor unbroken bulk, (though 
common incidents) is essential of interstate shipment; their 
presence or absence may be evidence of intention. Id.

9. Id. Combination of Interstate and Local Rates. Where 
shipper bills goods from one State to point in another and 
after delivery reships to another point in second State on 
local bills, intending throughout to move them to this desti-
nation and interrupting movement only to take advantage 
of local rate, his intention determines, as matter of law, es-
sential nature of entire movement as one in interstate com-
merce. Id.

10. Id. Discrimination. In such case, through interstate 
rate is the only lawful rate; misuse of intermediate rates is 
contrary to Commerce Act. Id.

11. Anti-Trust Act; Rates. Legality determined by Com-
merce Act; fact that rate results from conspiracy in viola-
tion of Anti-Trust Act does not necessarily render it illegal. 
Keogh v. Chicago & N. W. Ry................................................ 156

12. Id. Combination of Carriers to Fix Rates, may be illegal 
under Anti-Trust Act, even though rates are reasonable and 
approved by Commission. Id.

13. Id. Remedies of Private Shipper. Triple Damages 
§ 7. Not recoverable by shipper, on ground that he lost 
benefit of rates still lower which, but for conspiracy, he 
would have enjoyed. Id.

14. Id. Commerce Act, gives remedy against discriminatory 
rates; Congress did not intend further remedy under § 7, 
Sherman Act, and a fortiori none where rates fixed by con-
spiracy were found legal by Commission. Id.

15. Id. Illegal Preference. Legal right of shipper respecting 
rates is measured by published tariff; to permit higher 
recovery under § 7 would give shipper illegal preference. Id.
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16. Id. Evidence of Non-Discriminatory Character. Re-
covery would depend on shipper’s proving lower rates would 
have been non-discriminatory—a question which must first 
be submitted to Commission, yet which is not within its 
cognizance, because hypothetical. Id.

17. Id. Damages to shipper from higher rates could not 
be proved by facts from which their existence and amount 
were logically and legally inferable, but are purely specu-
lative. Id.

II. Proceedings and Powers of Commission. See 1,12-16, supra.
1. Judicial Review; Decision of Merits. Mandamus will not 
lie to compel Commission to set aside decision upon merits 
and decide matter in another, specified way. Interstate 
Com. Comm. v. Waste Merchants Assn.................................. 32

2. Approval of Rates; Effect. Commission’s approval of 
rates as reasonable and non-discriminatory fixes their char-
acter as such in relation to shipper who took part in pro-
ceedings. Keogh n . Chicago & N. W. Ry................................ 156

3. Cummins Amendment; Rates; Declared Value. Where 
Commission authorized companies to maintain express rates 
depending upon declared or agreed values and authorized 
new form of receipt, and thereafter a company not party 
to proceeding published and filed tariff containing the new 
receipt and put tariff in effect, presumed that action of com-
pany was authorized by Commission. American Ry. Ex-
press Co. n . Lindenberg.............................................................. 584

4. Id. Signature of Shipper. Amendment allowing carriers, 
when authorized, to establish rates dependent upon value 
declared in writing by shipper or agreed upon in writing as 
released value, does not require signature of shipper. Id.

5. Limitations; Bill of Lading. Finding of Commission that 
stipulation that actions for loss, damage or delay be insti-
tuted within 2 years is unreasonable, held not binding in 
particular case. Leigh Ellis & Co. v. Davis............................ 682

See Carriers, 10-13.

INTERSTATE COMMERCE COMMISSION. See Interstate
Commerce Acts, I, 12, 14, 16; II.

INTERVENTION. See Jurisdiction, V, 4.
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Page.
INTOXICATING LIQUORS. See Constitutional Law, XII.

1. Power of Congress, to tax prohibited beverages. United
States v. Stafoff...........................................................................  477

2. Prohibition Act; Revenue Laws; Penal Provisions; Re-
peal. As applied to criminal prosecutions for carrying on 
business without having paid special tax, for keeping un-
registered still, for distilling without having given bond, and 
for making mash in unauthorized distillery—R. S. §§ 3242, 
3258, 3281, 3283, respectively, were repealed by Prohibition 
Act; these laws were revived by Act of 1921 as to conduct 
subsequent to its enactment. Id.
3. Id. Indictment; Effect of Repeal. Conviction upon in-
dictment under R. S. §§ 3258, 3281, 3282, repealed, cannot 
be sustained under Prohibition Act by spelling out acts vio-
lative of that statute from the indictment. Id.

See also Criminal Law, 4, 5.

4. Id. Penalties and so-called taxes for violations cannot 
be imposed and summarily enforced by distraint of prop-
erty, without notice and hearing. Regal Drug Co. v. War-
dell ................................................................................................. 386

5. Id. Injunction, R. S. § 3224, does not preclude injunctive 
relief against such unlawful action. Id.

6. Id. Manufacture; Transporting and Selling; Prosecution 
Under State and Federal Law. Conviction in state court 
under state law, does not bar prosecution in federal court 
under National Prohibition Law for same acts. United 
States v. Lanza.............................................................................  377

IRRIGATION. See Public Lands, IV; Waters, 2, 3.

JAPANESE. See Naturalization.

JEOPARDY. See Constitutional Law, VIII, 1.

JUDGMENTS. See Procedure, VI.
Finality. See 2, infra; and Jurisdiction, III, 1, 6.
Collateral attack; finding of Dawes Commission. See Indi-
ans, 1, 2.
For attorney’s fees. See Constitutional Law, XI, 11-13. 
Administrative decisions. See Carriers, 1-3; Constitu-
tional Law, XI, 7; Gas Companies; Indians, 1, 2; Inter-
state Commerce Acts, I, 12, 14, 16; II; Taxation, I, 6, 7; 
II, 16-19, 25, 26; Unfair Competition, 1-3; Waters, 4-7.
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1. Original Cases. Modified Final Decree enjoining Colo-
rado and officers from taking, under irrigation appropriation, 
more than specified amount of water. Wyoming v. Colorado. 1

2. Finality; Rehearing. State law declaring “ either party ” 
may file petition for rehearing within stated time after judg-
ment does not refer to successful party or defer finality for 
purposes of review by adversary. Southern Ry. v. Clift... 31G

3. Res Judicata; Former Decision of Federal Question. De-
cision of state court disposing of federal question by follow-
ing decision on former appeal as law of case, does not rest 
on independent, non-federal ground of res judicata. Id.

4. Effect of Decision on First Appeal; Hearing on Other 
Questions. Where decree'' of District Court dismissing bill 
was affirmed by Court of Appeals as to part of bill but as to 
remainder was reversed upon ground that, as to that part, 
dismissal was erroneously based on defect of parties, upon 
return of case, other objections to part not considered on 
appeal may be considered by District Court, and by Court 
of Appeals on second appeal. General Inv. Co. v. Lake 
Shore Ry....................................................................................... 261

5. Judgment on Pleadings; Reversal; Hearing on Issues of 
Fact in Lower Court. Where plaintiff in equity success-
fully moves District Court for judgment on pleadings, re-
serving right to adduce evidence on issues of mixed law and 
fact, decree of reversal by Court of Appeals should accord 
plaintiff that opportunity and not dismiss bill. Wichita 
R. R. v. Public Util. Comm...................................................... 48

6. Form. Decree of Dismissal of bill for want of jurisdic-
tion should be without prejudice. General Inv. Co. v. Lake 
Shore Ry....................................................................................... 261
7. Joint Trespassers; Damages. Where some of joint tres-
passers extract oil and pay royalties to others who share 
none of mining cost, all are liable for amount of royalties 
without deduction of expenses; but decree against all for 
royalties and against operating trespassers for net proceeds, 
in so far as it allows double recovery of royalties, is errone-
ous. Mason v. United States................................................... 545

8. Naturalization; Validity. Judgment purporting to na-
turalize persons whose ineligibility appears on its face, is 
void. Yamashita v. Hinkle...................................................... 199
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JUDICIAL CODE. See Equity, 2—6; Jurisdiction. pagc.

JURISDICTION:
I. Jurisdiction of Federal Courts Generally, p. 797.

II. Jurisdiction Over the Person, p. 798.
III. Jurisdiction of This Court:

(1) Over Circuit Court of Appeals, p. 799.
(2) Over District Court, p. 799.
(3) Over Court of Claims, p. 800.
(4) Over State Courts, p. 800.

IV. Jurisdiction of Circuit Court of Appeals, p. 801.
V. Jurisdiction of District Court, p. 801.

VI. Jurisdiction of State Courts, p. 803.
See Admiralty, 1, 2; Constitutional Law; Equity; Judg-
ments, 8; Procedure.
Administrative decisions. See Carriers, 1-3; Constitu-
tional Law, XI, 7; Gas Companies; Indians, 1, 2; Inter-
state Commerce Acts, I, 12, 14, 16; II; Taxation, I, 6, 7; 
II, 16-19, 25, 26; Unfair Competition, 1-3; Waters, 4r-7. 
Certiorari. See III, 2, 14, infra.
Crimes; on high seas and in foreign countries. See Criminal 
Law, 1-3.
Conformity Acts. See Procedure, II.
Federal question. See III, 4, 5, 12-17; V, 3; VI, 1, infra;
Estoppel, 1.
Final judgment. See III, 1, 6, 21, infra.
Local law. Ill, (4); V, 3, infra; Procedure, II.
Local suit. See II, 5, infra.
Moot cases. See III, 19, infra.

I. Jurisdiction of Federal Courts Generally.
Conformity Acts; applying local rule of damages in equity 
suits. See Procedure II.

1. Judiciary Act 1888; Revision. No change in meaning of 
Act 1888 was intended by rearrangement in Jud. Code. Gen-
eral Inv. Co. v. Lake Shore Ry............................... .’...............  261

2. Id. General Jurisdiction. Purpose of act to contract 
jurisdiction of Circuit Courts affords no basis for subtract-
ing from its provisions where definite and free from am-
biguity. Lee v. Ches. & Ohio Ry.............................................. 653

3. Enjoining Proceedings in State Court of concurrent juris-
diction, where federal court first acquired jurisdiction of 
subject matter, and effect would be to defeat federal juris-
diction, Kline n . Burke Constr. Co.............................   226
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4. Id. Actions In Personam. No basis for injunction where 
actions in both causes are in personam, seeking only money 
judgments. Id.

5. Id. Right to Sue in Federal Court a citizen of another 
State, is not a right granted by Constitution, and affords 
no ground upon which federal court may enjoin counter 
action, on same contract, in state court. Id.

6. Appeal or Error; Actions at Law; Equitable Defenses. 
Where action at law converted into interpleader, it is to be 
treated by trial and appellate courts as proceeding.in equity; 
issue is triable by court; judgment reviewable as in equity 
and not at law. Liberty Oil Co. v. Condon Natl. Bank........ 235

7. Id. Appellate Court; Disregarding Technical Errors; 
Jud. Code, § 269. Appellate courts are to give judgment 
without regard to technical errors, defects, or exceptions, 
not affecting substantial rights of parties. Id.

8. Id. Jud. Code, § ^Jfb. Whether review sought by 
writ of error or appeal, appellate court may render such 
judgment upon record as law and justice require. Id.

9. Violations of Anti-Trust Acts; Injunction. Under Clay-
ton Act, § 16, private suit to enjoin violation of that act or 
of Sherman Act, must be brought in federal court. Gen~ 
eral Inv. Co. n . Lake Shore Ry................................................ 261

10. Interstate Corpmerce Commission; Decision of Merits. 
Mandamus will not lie to compel Commission to set aside 
decision upon merits and decide matter in another, specified 
way. Interstate Com. Comm. v. Waste Merchants Assn.... 32

II. Jurisdiction Over the Person.
As to venue of suits in District Court, Jud. Code, § 51, 
and objections thereto by defendants, see V, 5-15, infra.

1. Quashing Service After Removal. Defendant may move 
District Court to quash service after removal, though motion 
previously made and overruled in state court before removal.
General Inv. Co. v. Lake Shore Ry.............................................. 261

2. Id. Special Appearance; When Not Waived. Objection 
to service by special appearance in state court and renewed 
in District Court after removal, is not waived by stipulation 
that evidence relating to it and used on first hearing, be 
used on second. Id.
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3. Id. Filing Brief, by “ solicitors for defendants,” held to 
have been on behalf of one defendant duly served, and not 
general appearance for another defendant not served. Id.

4. Id. Foreign Corporations. Service in state where rail-
road corporation had no railroad or office, upon one not its 
agent, is void. Id.

5. Id. Special Service; Property Within District of Suit; 
Jud. Code, § 57. Suit against two railroads—one having 
lines within and without, and the other Unes without, State 
of suit—to enjoin consolidation, is a suit in personam to 
which provisions of § 57, for special service in local suits 
relating to specific property, do not apply. Id.

6. Foreign Corporations; Not Doing Business in State. Pur-
chases of goods by foreign corporation for sale at domicile 
and visits of officers on business, do not bring it within 
State; service on officer temporarily in State on such busi-
ness is void. Rosenberg Bros. & Co. v. Curtis Co.............. 516

7. Id. Fact that action arose in State of suit does not con-
fer jurisdiction over foreign corporation not found there. Id.

III. Jurisdiction of this Court.
(1 ) Over Circuit Court of Appeals. See I, 6-8, supra; III,
4, infra; Unfair Competition, 1-3.

1. Final Judgment; Jud. Code § 128. Where litigant appeals 
to Court of Appeals in case involving jurisdiction of Dis-
trict Court and other questions, but confines controversy 
there to jurisdictional question alone, judgment of Court of 
Appeals sustaining its own jurisdiction and affirming District 
Court is not reviewable. Seney v. Swift & Co.........................146
2. Certiorari; Questions of Practice. Where certiorari issued 
to settle question of practice, this Court, though it has power, 
will not decide merits but will remand for that purpose to 
court below. Liberty Oil Co. v. Condon Natl. Bank..............235

(2) Over District Court. See I, II, III, 1, supra; N, infra.

3. Writ of Error; Tucker Act. Review of judgment of 
District Court in action against United States to recover 
taxes paid under protest. Greenport Co. v. United States.. 512

4. Erroneous Appeal; Transfer to Court of Appeals; Act 
Sept. 14 1922; Federal Question. Case brought up from 
District Court upon mistaken assumption that it presents
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constitutional question, but which involves other questions 
within jurisdiction of Court of Appeals, transferred to latter 
court; act construed liberally. Heitler v. United States.... 438

5. Frivolous Federal Question. Contention that power of 
eminent domain can be contracted away and such contract 
is protected by Federal Constitution, is frivolous. Galveston
Wharf Co. v. Galveston.............................................................  473

6. Final Judgment. Order quashing summons in suit against 
foreign corporation on ground that defendant not found in 
State, is final and reviewable here. Rosenberg Bros. & Co.
v. Curtis Co................................................................................... 516

7. Preliminary Injunction; Jud. Code, § 266; Supersedeas. 
Upon appeal from order of refusal, there is nothing upon 
which supersedeas may operate. Cumberland Tel. Co. n . 
Louisiana Pub. Serv. Comm...................................................... 212

8. Id. Allowance Pending Appeal, where interlocutory in-
junction refused by lower court, is within power of this 
Court; but application generally referred to court of three 
judges who heard case and are familiar with record. Id.

9. Errors of Judgment, of state assessing authorities not re-
viewable in suits to enjoin collection of state taxes. Southern 
Ry. v. Watts................................................................................. 519

(3) Over Court of Claims.

10. Findings of fact, by Court of Claims upon evidence, not 
reexamined by this Court. Keokuk Bridge Co. v. United 
States............................................................................................. 125

(4) Over State Courts. See I, 3-5; II, 1, 2, supra; V, 
9-15; VI, infra.

11. Jud. Code, § 237. City Ordinance is a law of a State 
within § 237. Zucht n . King.................................................... 174

12. Federal Question. Frivolous. Court will decline juris-
diction where constitutional question upon which jurisdic-
tion depends was at time of granting writ frivolous. Id.

13. Id. Claim that city ordinances making vaccination a 
condition to school attendance violate constitutional rights, 
held frivolous. Id.
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14. Id. Error or Certiorari. State judgment involving ques-
tion whether officials administered valid ordinance so as to 
deny plaintiff * equal protection, not reviewable on writ of 
error. Id.

15. Id. How Raised. Federal question, treated as open, 
and decided, by State Supreme Court, reviewable here with-
out inquiring whether federal character adequately called to 
attention of trial court. Hill v. Smith....... i........... 592

16. Id. Burden of Proof. Question of, may amount to fed-
eral question, when intimately involving substantive rights 
under Constitution. Id.

17. Id. Res Judicata. Decision of state court disposing of 
federal question by following decision on former appeal as 
law of case, does not rest on independent, nonfederal ground 
of res judicata. Southern Ry. v. Clift.................................. 316

18. Local Law. Substitution of Parties. Order of State 
Supreme Court substituting successor of state official, ac-
cepted as conclusive determination that state law authorized 
substitution. Boston v. Jackson................................................ 309

19. Id. Moot Case. Where state court construed bill as 
standing for further relief after particular tax, sought to be 
enjoined, had been paid, this Court will accept its view 
that payment did not render litigation moot. Id.

20. Id. State Court’s Characterization of Tax, as occupa-
tion tax, does not bind this Court in determining constitu-
tionality. St. Louis Compress Co. v. Arkansas.......................346
21. Final Judgment; Rehearing. State law declaring “either 
party” may file petition for rehearing within stated time 
after judgment, does not refer to successful party or defer 
finality of judgment for purposes of review by adversary.
Southern Ry. n . Clift.................................................................. 316

IV. Jurisdiction of Circuit Court of Appeals. See I, 6-8; III,
1, 2, 4, supra.
Federal Trade Commission; findings, review of. See Unfair 
Competition, 1-3.

V. Jurisdiction of District Court. See I, II, III, 1, 3-9, supra. 
Actions at law; equitable defenses; interpleader; transfer to 
equity side; Jud. Code, §§ 274a, 274b. See Equity, 2-7; 
also Constitutional Law, X.

45646°—23----- 51



802 INDEX.

JURISDICTION—Continued. Page.
1. Admiralty; Vessels of Foreign Government. Consul 
General not competent, by virtue of his office, to appear and 
claim immunity on behalf of his government. The Sao
Vicente........................................................................................... 151

2. Id. Suits in Admiralty Act, § £, does not authorize suit 
in ■ personam against United States, as substitute for libel 
in rem, when United States vessel is not in port of United 
States or possessions. Blamberg Bros. v. United States.... 452

3. Diverse Citizenship. Jurisdiction Extends to entire suit, 
and to every question, state or federal. Wichita R. R. v.
Public Util. Comm........................................................................ 48

4. Id. Intervention by party opposed to and of like citizen-
ship with plaintiff, but whose presence is not essential to de-
cision of original controversy, does not divest jurisdiction of 
District Court. Id.

5. General Jurisdiction; Jud. Code, § 24; Diverse Citizen-
ship. Case which by virtue of diverse citizenship, falls 
within general jurisdiction under § 24,- is within general 
jurisdiction of District Court in State of which neither 
party is a citizen. Lee v. Ches. & Ohio Ry.............................. 653

6. Venue. Jud. Code, § 51, providing that such suits be 
brought only in District Court in district of residence of 
either plaintiff or defendant, does not limit general jurisdic-
tion created by § 24; it merely confers personal privilege 
on defendant, which he may assert or waive. Id.

7. Id. Rule applies also to provision confining venue to 
district of which defendant is an inhabitant; privilege waived 
by general appearance. General Inv. Co. v. Lake Shore Ry. 261

8. Id. Clayton Act, § 12, respecting venue in suits under 
Anti-Trust Acts, like Jud. Code, § 51, does not affect original 
jurisdiction or District Courts, but allows defendant personal 
privilege which he may waive. Id.

9. Id. Removal; Jud. Code, § 28. Proper District, is that 
which includes county or place where suit in state court is 
pending at time of removal. Id. Lee v. Ches. & Ohio Ry.. 653

10. Id. Removal provisions of § 28, refer to general juris-
diction conferred, by § 24, not to venue provision of § 51.
Id., 653.
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11. Id. Nonresidents. Suit under Federal Constitution or 
laws is removable to proper district by defendant not an 
inhabitant of that district, and who could have objected to 
venue under § 51. Id., 261.

12. Id. Both Parties Nonresidents. Suit between citizens 
of different States begun in court of State of which neither 
is citizen, is removable by defendant to District Court of 
district in which suit is pending. Id., 653.

13. Id. Consent. Right of removal is exercisable by de-
fendant, without regard to assent of plaintiff. Id.
14. Removal; Want of Jurisdiction in State Court, not cured
by removal to federal court. Id., 261.

15. Id. Motion to Quash Service, after removal, may be 
entertained by District Court though previously made and 
overruled in state court before removal. Id.

16. Venue; Crimes; High Seas; Foreign Country; Jud. 
Code, § 41- Citizens in foreign country are subject to penal 
laws of United States passed to protect itself and its prop-
erty; for infractions abroad are triable in district where 
first brought. United States v. Bowman................................ 94

17. Preliminary Injunction; Jud. Code, § 266. Continuance 
of Restraining Order by single judge in allowing appeal from 
order of three judges denying injunction, is void. Cumber-
land Tel. Co. v. Louisiana Pub. Serv. Comm.......................... 212

18. Id. Equity Rule 75, authorizing judge who took part in 
decision granting or dissolving injunction to suspend, mod-
ify, or restore injunction pending appeal, held inapplicable.
Id.
19. Id. Allowance Pending Appeal. Where interlocutory 
injunction refused in case under § 266, application must be 
presented, after notice, to three judges; allowance must be 
evidenced by their signatures or announcement in open court 
followed by formal order. Id.

VI. Jurisdiction of State Courts. See I, 3-5; III (4), supra. 
Removal. See II, 1, 2; V, 9-15, supra; VI, 2, infra.
1. Federal Question; Navigability. Grant by United States 
of land in bed of non-navigable river in a Territory, being 
attacked on ground that river was navigable and bed not 
subject to grant, question of navigability is a federal one.
Brewer Oil Co. v, United States................................................ 77
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2. Removal. Want of Jurisdiction in State Court, not cured 
by removal to federal court. General Inv. Co. n . Lake Shore 
Ry............................. ..................................................................... 261

JURY. See Constitutional Law, IX, X; Equity, 7; Game, 6.

LEASE. See Carriers, 8, 9; Public Lands, III, 4.
Impairment of. See Constitutional Law, III, 5, 6.

1. Indian Lands; Cattle Grazing. Provisions of lease as to 
number of cattle to be grazed and payment for excess over 
maximum number allowed for annual rental, construed.
Kirby v. United States................................................................423

2. Id. Penalties; Liquidated Damages. Charge of $4.50 
per head applied to excess over yearly average held neither 
a penalty nor liquidated damages. Id.

3. Id. Act of Co-Lessee, in charge of leased area, in 
admitting additional cattle to graze, held the act of 
both. Id.

LICENSE. See Constitutional Law, XI, 2; Game, 5, 6; Negli-
gence.

LIEN. See Admiralty, 3-8.

LIMITATION OF LIABILITY. See Interstate Commerce
Acts, I, 6.

LIMITATIONS:
Foreclosure. See Mortgage.
Homestead entries. See Public Lands, II.
Transportation Act; bill of lading. See Carriers, 4, 10-13.

1. New Action; Amendments. Where facts alleged consti-
tute wrong either under state law or Federal Employers’ 
Liability Act, according to nature of employment, amend-
ment alleging interstate employment does not introduce 
new action, and is allowable after 2 year limitation of fed-
eral act has run. New York Cent. R. R. v. Kinney............ 340

2. Land Patents; Fraud; Cancelation; Damages. When 
successful plea of limitations in suit by Government for 
cancelation of patent for fraud bars subsequent action at law 
for damages. United States v. Oregon Lumber Co..............290

3. Refund; Stamp Taxes. Action for refund not maintain-
able if no claim for redemption made to Commissioner of 
Internal Revenue within 2 years. Balt. & Ohio R. R. v.
United States................................................................................. 565
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LIQUIDATED DAMAGES. See Lease, 2. page.

LIQUORS. See Constitutional Law, XII; Intoxicating Liquors.

LOCAL LAW. See Carriers, 9; Constitutional Law, XI, 1;
Jurisdiction, II, 5; III, (4); V, 3; Mines and Mining, 3; 
Procedure, II; Waters, 3, 13, 14.

LOUISIANA PURCHASE. See Constitutional Law, VI, 1, 2.

MAILS. See Contracts, 8-10.

MANDAMUS:
Interstate Commerce Commission; Decision of Merits. 
Mandamus will not lie to compel Commission to set aside 
decision upon merits and decide matter in another, specified 
way. Interstate Com. Comm. v. Waste Merchants Assn... 32

MARITIME LIEN. See Admiralty, 3-8.

MASTER. See Equity, 1.

MASTER AND SERVANT. See Employers’ Liability Act;
Officers.

MATERIALMEN. See Admiralty, 7, 8.

MINES AND MINING. See Public Lands, II, 4; III; Waters,
3.

1. Fraudulent Location. Location of 160 acres of oil land 
by association of 8 persons and lease of tract on same day to 
corporation, pursuant to prior understanding, is not fraudu-
lent under federal mining laws. Mason v. United States.... 545

2. Trespass and Conversion; Damages. Defendants who 
located on withdrawn lands and extracted oil, in honest be-
lief that withdrawal was void, held liable under Louisiana 
law for value of oil taken after deducting cost of drilling 
and operating wells. Id. See also Jeems Bayou Club v.
United States................................................................................ 561

3. Id. Local Law. State rule of damages is binding on fed-
eral courts sitting in State, in suits in equity involving title 
to land there situate and seeking to enjoin continuing tres-
passes, in which damages for conversion of oil are claimed 
as incident to equitable relief. Mason v. United States.... 545
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4. Id. Decree. Where some of joint trespassers extract oil 
and pay royalties to others who share none of cost of min-
ing, all are liable to land owner for amount of royalties with-
out deduction of expenses; but decree against all for roy-
alties and against operating trespassers for net proceeds, in 
so far as it allows double recovery of royalties, is erroneous. 
Id.
5. Conveyance of Surface with Reservation. Where land-
owner deeded surface reserving right to remove coal beneath, 
subsequent state law forbidding mining in such manner as to 
cause subsidence of surface held to exceed police power and 
to violate rights under contract and due process clauses. 
Pennsylvania Coal Co. v. Mahon................................................ 393

See also Constitutional Law, XI, 3, 4.

MINORS. See Negligence.

MISREPRESENTATION. See Contracts, 13.

MISTAKE. See Damages; Indians, 2; Public Lands, III, 3;
VI, 1, 4.

MONOPOLY. See Anti-Trust Acts; Trade-Marks; Unfair 
Competition.

MOOT CASE. See Procedure, III.

MORTGAGE. See Admiralty, 7; Taxation, I, 4.
Foreclosure; Recording Affidavit of Facts. Obligation of 
mortgage under which right of redemption is barred after 
one year from entry and possession by mortgagee to fore-
close, not impaired by state law, passed after date of 
mortgage but before breach of condition, requiring mortgagee 
to make and record within 3 months after foreclosure an 
affidavit of facts. Conley v. Barton........................................ 677

MUNICIPALITIES. See Constitutional Law, XI, 7; Eminent 
Domain, 1, 2; Party Walls; Taxation, II, 9-12.

NARCOTICS. See Criminal Law, 10.

NATURALIZATION. See Statutes, 1.
1. White Persons. R. S. § 2169, declaring provisions of 
Title XXX shall apply to aliens, being free white persons, 
etc., held consistent with and not repealed by Naturalization
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Act, 1906; it stands as limitation upon Naturalization Act, 
and not merely upon other provisions of Title XXX which 
remain unrepealed. Ozawa v. United States.......................... 178

2. Id. “ White Person ”, as used in § 2169, applies to such 
as were known in this country as white, in racial sense, when 
it was first adopted, and is confined to persons of Caucasian 
Race. Id.

3. Id. Conclusion that “ white person ” means Caucasian 
merely establishes zone on one side of which are those clearly 
eligible, and on other those clearly ineligible, to citizenship; 
individual cases determined as they arise. Id.

4. Id. Japanese, born in Japan, being not a Caucasian, is 
not entitled to citizenship. Id. Yamashita v. Hinkle.......... 199

5. Void Judgment. A judgment purporting to naturalize 
persons whose ineligibility appears on its face, is void.
Yamashita v. Hinkle...................................................................  199

NAVIGABLE WATERS. See Boundaries; Contracts, 2; Crim-
inal Law, 1-3; Waters.

NAVY DEPARTMENT. See Contracts, 5, 6.

NEGLIGENCE. See Carriers, 9; Waters, 7.
Minors; Personal Injury; License or Invitation. Where boy 
of 8 years, by climbing girder of municipal bridge used for 
conveying street across railroad and thence up latticed 
tower, was injured by live electric wire, railroad company 
(which maintained wires and bridge framework) held not 
liable upon theory of license or invitation. New York, etc., 
R. R. v. Fruchter......................................................................... 141

NONRESIDENTS. See Jurisdiction, II; V, 5-15.

NOTICE. See Admiralty, 5; Bankruptcy Act; Constitutional 
Law, XI, 2.

OFFICERS. See Carriers, 10; Contracts, 5, 8, 11; Public 
Lands, II, 2, 3, 5; III, 1; VI, 3, 4.
Administrative decisions. See Carriers, 1-3; Constitu-
tional Law, XI, 7; Gas Companies; Indians, 1, 2; Inter-
state Commerce Acts, I, 12, 14, 16; II; Taxation, I, 6, 7;
II, 16-19, 25, 26; Unfair Competition, 1-3; Waters, 4r-7.
Injunction; state water appropriation. See Waters, 2.
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Injunction; unconstitutional tax. See Equity, 13.
Consul General. See Admiralty, 1.
Substitution. See Parties, 2.

1. Customs Inspectors; Appointment and Compensation. 
Under §§ 2733 and 2737, R. S., and Act 1881, Secretary of 
Treasury was authorized to appoint inspectors of customs, 
at New York, at $4 per day. Ryan v. United States............ 90

2. Id. Increased Pay. Act 1902 authorized Secretary to 
increase per diem of such inspectors $1, but did not require 
it, nor did appropriation acts of 1906 and 1907 make such 
increase mandatory. Id.

OIL AND GAS. See Mines and Mining, 1-4; Public Lands,
VI, 4.

OKLAHOMA. See Boundaries.

ORIGINAL CASES. See Procedure, I.

PARTIES. See Judgments, 4.
Jurisdiction over the person. See Jurisdiction, II.
Interpleader. See Equity, 2-7.
Citizenship; intervention; unnecessary parties. See Juris-
diction, V, 4.
Consul General. See Admiralty, 1.
United States; libel in personam or in rem; Suits in Ad-
miralty Act. See Admiralty, 2.

1. Indispensable Parties; Enjoining Corporate Consolida-
tion. In suit by shareholder to enjoin execution of con-
solidation agreement alleged to be unlawful, which was 
subject to ratification by shareholders, one of corporations 
which held shares of other is indispensable party to so much 
of bill as sought to enjoin it from voting them and to enjoin 
other from permitting it to do so, but not as to so much 
as sought to enjoin other from consummating consolida-
tion. General Inv. Co. v. Lake Shore Ry.............................. 261

2. Substitution; State Officials; Local Law. Order of State
Supreme Court substituting successor of state official, ac-
cepted as conclusive determination that state law authorized 
substitution. Boston v. Jackson.............................................. 309

3. Railroads. Lessor and Lessee not suable under state law 
for personal injuries occurring during federal control. North 
Carolina R. R. n . Lee.........................................................   16
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PARTY WALLS: page.
1. District of Columbia; Use by Adjoining Owner. Rule al-
lowing lot owner to erect party wall on lot line and obliging 
neighbor, if he use it, to pay part of cost, is condition at-
tached to lots within Federal City under powers granted by 
original proprietors. Walker v. Gish........................................ 447

2. Id. Custom. As extended to other parts of District 
under act authorizing Commissioners to establish building 
regulations, rule has force of custom binding wherever party 
wall is erected without objection by adjoining owner. Id.

3. Id. Presumption, that erection of such wall was without 
such objection. Id.

4. Id. Constitutional Right; Waiver. Lot owner .who used 
party wall waived right to object, in defense of action for 
value of use, that building regulations, with which he com-
plied, deprived him of property. Id.
5. Servitudes; Compensation. Incidental Damages not re-
coverable under Pennsylvania law, where plaintiff’s wall, 
built to line, was torn down by adjoining owner and party 
wall erected on line. Jackman v. Rosenbaum Co............„. 22

PATENTS FOR INVENTIONS:
Drying Materials. Gathmann patents, for method of dry-
ing materials, with the aid of a 11 vaporous atmosphere ”, 
held either anticipated, or not infringed, by “ closed circuit 
method ” used by Government for drying smokeless powder.
Foley v. United States................................................................ 667

PATENTS FOR LANDS. See Indians; Mines and Mining;
Public Lands; Waters, 8-14.

PENALTIES. See Constitutional Law, XI, 10-13; Equity, 13; 
Lease, 2; Taxation, II, 30, 31.

PERSONAL INJURY. See Carriers, 9; Employers’ Liability 
Act; Interstate Commerce Acts, I, 1, 2; Negligence.

PLEADING. See Criminal Law, 5, 6; Election of Remedies; 
Equity, 2, 8-12; Gas Companies, 2.
Construction by state court. See Jurisdiction, III, 19.

1. Amendment; New Action. Where facts alleged constitute 
wrong either under state law or Federal Employers’ Liability 
Act, according to nature of employment, amendment alleging
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interstate employment does not introduce new action, and is 
allowable after 2-year limitation of federal act has run. 
New York Cent. R. R. v. Kinney..............................................340

2. Claims; United States; Alleging Implied Contract. Tak-
ing of servitude, and implied contract to pay, held inferable 
from allegations as to discharge of battery across petitioner’s 
lands; demurrer to petition should not have been sustained. 
Portsmouth Co. v. United States.............................................. 327

POSSESSION. See Game; Public Lands, IV.

POSTMASTER GENERAL. See Contracts, 8.

PRESIDENT. See Public Lands, II, 5; III, 1.

PRESUMPTION. See Admiralty, 5, 6; Gas Companies, 2; 
Interstate Commerce Acts, I, 6; Party Walls, 3.

PRINCIPAL AND AGENT. See Anti-Trust Acts, 3; Brokers; 
Contracts, 1; Insurance; Jurisdiction, II, 4; Lease, 3; 
Unfair Competition, 4.

PRIVILEGES AND IMMUNITIES. See Constitutional Law, 
IV.

PROCEDURE. See Admiralty; Anti-Trust Acts; Bankruptcy 
Act; Criminal Law; Damages; Election of Remedies; 
Equity; Estoppel; Evidence; Interstate Commerce Acts; 
Judgments; Jurisdiction; Limitations; Mandamus; Par-
ties; Pleading; Statutes; Unfair Competition.
Abatement. See Taxation, I, 6, 7.
Amendment. See Pleading, 1.
Appearance. See Admiralty, 1; Jurisdiction, II; V, 6-8. 
Certiorari. See Jurisdiction, III, 2, 14.
Damages. See Admiralty, 3, 4; Anti-Trust Acts, 5, 8-11; 
Carriers, 4, 11, 13; Contracts, 2, 10, 12; Election of Reme-
dies; Game; Interstate Commerce Acts, I, 4-6, 13-17; 
Lease, 2; Mines and Mining, 2-4; Party Walls, 5.
Equitable defenses; trial of, in actions at law. See Equity, 
2-7; also Constitutional Law, X.
Federal question. See Estoppel, 1; Jurisdiction, III, 4, 5, 
12-17; V, 3; VI, 1.
Final judgment. See Jurisdiction, III, 1, 6, 21.



INDEX. 811

PROCEDURE—Continued. Page.
Injunction. See Anti-Trust Acts, 1; Equity, 13-17; Juris-
diction, I, 3-5, 9; III, 7, 8, 19; V, 17-19; Trade-Marks; 
Waters, 2.
Interpleader. See Equity, 2-7.
Intervention. See Jurisdiction, V, 4.
Local law. See Carriers, 9; Constitutional Law, XI, 1;
Jurisdiction, II, 5; III (4); V, 3; Mines and Mining, 3; 
Procedure, II; Waters, 3, 13, 14.
Presumption. See Admiralty, 5, 6; Gas Companies, 2;
Interstate Commerce Acts, I, 6; Party Walls, 3.
Removal. See Jurisdiction, II, 1, 2; V, 9-15.
Rules. See Equity, 3, 9, 12; Jurisdiction, V, 18; and VI, 
4, infra.
Substitution. See Parties, 2.
Supersedeas. See Jurisdiction, III, 7, 8.

• Venue. See id., V, 6-16.
Waiver. See id., II, 2; V, 6-8; Constitutional Law, VIII, 
2; Equity, 11.

I. Original Cases.
Injunction. Modified Final Decree enjoining Colorado and 
its officers from taking under irrigation appropriation more 
than specified amount of water. Wyoming v. Colorado.... 1

II. Conformity Acts.
1. Application in Equity. Provision that laws of States 
shall be rules of decision in trials at common law in federal 
courts, does not by implication exclude such laws as rules of 
decision in equity suits. Mason v. United States................ 545

2. Local Rule of Damages, in cases of conversion, is binding 
on federal courts, sitting in State, in suits in equity involving 
title to land there situate and seeking to restrain continuing 
trespasses upon it, in which damages for conversion are 
claimed as incident to equitable relief. Id.

3. Id. Enforcement of such statute in equity suits does not 
impair equity jurisdiction of federal courts. Id.

III. Moot Case. •
Following State Construction. Where state court construed 
bill as standing for further relief after particular tax, sought 
to be enjoined, had been paid, this Court will accept its view 
that payment did not render litigation moot. Boston v. 
Jackson......................................................  309
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IV. Rehearing.

Effect on Finality of Judgment. State law declaring “ either 
party ” may file petition for rehearing within stated time 
after judgment does not refer to successful party and does 
not defer finality of judgment for purposes of review by 
adversary. Southern Ry. v. Clift.............................................. 316

V. Transfer of Causes.
Erroneous Appeal; Act Sept. l^, 1922. Case brought up 
from District Court upon mistaken assumption that it 
presents substantial constitutional question, but which 
involves other questions within jurisdiction of Court of Ap-
peals, transferred to latter court; act construed liberally.
Heitler v. United States...................................... ....................... 438

See Statutes, 8.

VI. Scope of Review and Disposition of Case. See III, supra. 
Federal Trade Commission; findings, review of. See Unfair 
Competition, 1-3.

1. Deciding All Questions, state and federal, where jurisdic-
tion of District Court arises from diverse citizenship.
Wichita R. R. v. Public Util. Comm.... i................ 48

2. Appellate Court; Disregarding Technical Errors; Jud. 
Code, § 269. Appellate courts are to give judgment without 
regard to technical errors, defects, or exceptions, not affect-
ing substantial rights of parties. Liberty Oil Co. v. Con-
don Natl. Bank...........................................................................  235

3. Id. Jud. Code, § 271fb. Whether review sought by writ 
of error or appeal, appellate court may render such judg-
ment upon record as law and justice require. Id.

4. Motion to Affirm; Frivolous Questions; Rule 6, Par. 5. 
Judgment affirmed on motion when, in view of previous 
decisions, questions presented are wanting in substance.
Boston v. Jackson.........................................................................  309

5. Decree of Dismissal of bill for want of jurisdiction should 
be without prejudice. General Inv. Co. v. Lake Shore Ry.. 261

6. Findings; Lower Courts; Navigability. Findings of 
lower courts that Arkansas River, along Osage Reserva-
tion in Oklahoma, is not and never has been navigable,
accepted. Brewer Oil Co. v. United States............................ 77

7. Id. Court of Claims upon evidence, not reexamined by 
this Court. Keokuk Bridge Co. v. United States.............. ... 125
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8. Id. Master. Specific finding of fact, after seeing and 
hearing witnesses, and supported by evidence, accepted by 
this Court. Mason v. United States...................................... 545

9. Reversal of Judgment on Pleadings; Hearing on Issues 
by Lower Court. Where plaintiff in equity successfully 
moves District Court for judgment on pleadings, reserving 
right to adduce evidence on issues of mixed law and fact, 
decree of reversal by Court of Appeals should accord plaintiff

• that opportunity and not dismiss bill. Wichita R. R. v.
Pub. Util. Comm...................................... 48

10. Effect of Decision on First Appeal. Where decree of 
District Court dismissing bill was affirmed by Court of Ap-
peals as to part of bill but as to remainder was reversed upon 
ground that, as to that part, dismissal was erroneously based 
on defect of parties, upon return of case, other objections to 
part not considered on appeal, could be considered by Dis-
trict Court, and by Court of Appeals on second appeal.
General Inv. Co. v. Lake Shore Ry.......................................... 261

11. Local Law; State Construction; Substitution of Parties. 
Order of State Supreme Court substituting successor of 
state official, accepted as conclusive determination that 
state law authorized substitution. Boston v. Jackson........ 309

PROHIBITION ACT. See Constitutional Law, XII; Intoxicat-
ing Liquors.

PUBLIC LANDS. See Constitutional Law, VI; Mines and 
Mining; Waters, 3, 8-14.

I. Obstructing Passage Over.
1. Act Feb. 25, 1885, § 3, applies to transient acts of force 
and intimidation as well as continuing obstacles such as a 
fence or armed patrol. McKelvey v. United States............ 353

2. Id. Agent or Owner. Punishment for offenses defined 
by act is not confined by § 4 to persons acting as owner or 
agent. Id.

3. Id. Power of Congress to punish intentional obstruction 
to free passage over public lands within State, accomplished 
by acts of violence, without interfering with State power to 
punish acts of violence as such. Id.
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II. Homesteads.

1. Patent; When Issued; Act Mar. 3, 1891. Limitation in 
§ 7, entitling to patent 2 years after issuance of receiver’s 
receipt upon final entry, begins to run when homesteader 
submits final proofs, pays fees and obtains receiver’s re-
ceipt, although proofs not passed upon and no register’s 
certificate issued. Stockley v. United States...................... 532

2. Id. Departmental Practice. Meaning of statute not al- • 
tered to suit practice of Land Department whereby examina-
tion of proofs and issuance of register’s certificate are post-
poned when receiver’s receipt issues. Id.

3. Id. Irregularities. Statute applies even though receipt 
issued contrary to instructions of Department. Id.

4. Id. Mineral Character. Question foreclosed when period 
of statute has run in favor of homestead entry. Id.

5. Withdrawal; Exception of Existing Claims. Where order 
of President withdrew lands from appropriation, subject to 
existing valid claims, an existing preliminary homestead en-
try, attended by compliance with requirements of homestead 
law up to time of order, was within exception, and when fol-
lowed, after withdrawal, by issuance of receiver’s receipt 
upon final entry and lapse of 2 years thereafter, was pro-
tected under Act of 1891 from attack under subsequent pro-
test alleging that land was mineral. Id.

III. Mining Locations. See II, 4, supra; VI, 4, infra.
1. Withdrawal. Order of Dec. 1908, whereby lands in Louisi-
ana were withdrawn from entry “ or other form of appro-
priation,” held within power of Executive. Mason v. United 
States.............................................................................................. 545

2. Id. “ Other form of appropriation,” includes appropria-
tion by mining locations. Id.

3. Id. Trespass and Conversion; Damages. Defendants 
who entered withdrawn lands under mining locations and ex-
tracted oil, in honest belief that withdrawal was void, held 
liable in damages, under Louisiana law, for value of oil taken 
after deducting cost of drilling and operating wells. Id.

4. Id. Fraudulent Location. Location of 160 acres of oil 
land by association of 8 persons and lease of tract on same 
day to corporation, pursuant to prior understanding, is not 
fraudulent under federal mining laws. Id.
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IV. Desert Land Law.

1. Possession. What constitutes possession depends upon 
character and condition and use to which land is adapted; 
enclosure, or physical occupancy of every part, is not neces-
sary. Cox v. Hart.......................................................................  427

2. Id. Adverse Claims. Acts held to constitute possession 
of entire tract and commencement- of reclamation, within 
Act Mar. 28j 1908, amending Desert Land Law, as against 
adverse claimant who occupied part of tract subsequently, 
with notice. Id.

3. Id. Surveyed Lands; Exceptions; Preference Right. 
Act of 1908 restricted right to enter desert land to surveyed 
land, but contains proviso that individual who prior to sur- * 
vey has taken possession of unsurveyed tract and commenced 
work of reclaiming it, shall have preference right to make 
entry within 90 days after filing of approved plat of survey. 
Held, that proviso includes case in which possession and work 
began before date of the act no less than case in which they 
were subsequent. Id.

4. Id. Status as Surveyed or Unsurveyed Lands. Public 
lands lose status and become “ unsurveyed ” when lines and 
marks of original survey have become obliterated for prac-
tical purposes and when, for that reason, a resurvfey has 
been directed by act of Congress. Id.

See VI, infra.

V. Timber and Stone Act.
Fraud; Election of Remedies; United States. Where Gov-
ernment sues to annul patents for fraud, and persists in 
suit after defendant has pleaded statute of limitations, and 
plea^ustained and bill dismissed, it cannot afterwards sue at 
law for damages for fraud. United States v. Oregon Lum-
ber Co.............................................................................................  290

VI. Surveys. See IV, 3, 4, supra.
1. Water Boundaries; Survey, Lots patented according to 
plat showing them bordering lake, extend to water as bound-
ary and embrace pieces between it and meander line of sur-
vey, where failure to include such pieces within meander not 
due to fraud or mistake but was consistent with a reason-
ably accurate survey, considering areas included and ex-
cluded, difficulty of surveying when survey was made, and 
their value at that time. United States v. Lane.................. 662
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2. Id. Rule that where lands are patented according to 
official plat, showing meander lines along body of water, the 
plat is treated as part of conveyance and water itself con-
stitutes boundary, is inapplicable where shown that no 
body of water existed near place indicated or where no at-
tempt to survey tracts lying beyond meander line was ac-
tually made. Jeems Bayou Club v. United States.............. 561

3. Id. Estoppel; Action of Land Officers. United States 
not estopped to question existence of survey by statements 
in correspondence by officials of Land Department. Id.

4. Id. Erroneous Patent; Trespass; Damages. Defendants 
who took possession and extracted oil, in good faith, under 
patent which had long been erroneously treated by govern-
ment as conveying tract, are liable for value of oil after 
deducting mining costs. Id.

RAILROADS. See Anti-Trust Acts, 6-11; Carriers; Em-
ployers’ Liability Act; Interstate Commerce Acts; Negli-
gence; Taxation, II, 10-22; Waters, 5-7.
Federal control. See Carriers, 8-10.
Free passes. See Interstate Commerce Acts, I, 1, 2.
Service of process. See Jurisdiction, II, 4, 5.

RATES. See Anti-Trust Acts, 6-11; Carriers, 1-3; Gas Com-
panies; Interstate Commerce Acts.

RECLAMATION. See Public Lands, IV.

RECORDATION. See Mortgage.

REHEARING. See Procedure, IV.

REMEDIES. See Election of Remedies. •

REMOVAL. See Jurisdiction, II, 1, 2; V, 9-15.

REPEAL. See Intoxicating Liquors, 2, 3.

RESCISSION. See Contracts, 1.

RESIDENCE. See Jurisdiction, V, 5-15.

RES JUDICATA. See Judgments, 3.

RETROACTIVE LAWS. See Constitutional Law, III, 3; VII;
XI, 21; Statutes, 5.
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ROAD DISTRICTS. See Taxation, II, 26.

ROYALTIES. See Mines and Mining, 2-4.

RULES. See Equity, 3, 9, 12; Jurisdiction, V, 18; Procedure, 
VI, 4.

SALES. See Brokers; Contracts, 1; Criminal Law, 10; Trade- 
Marks.

SCHOOLS:
Vaccination. See Constitutional Law, XI, 7.

SECRETARY OF THE INTERIOR. See Indians, 1; Public 
Lands, II, 2, 3; VI, 3, 4.

SECRETARY OF THE TREASURY. See Officers.

SECRETARY OF WAR. See Waters, 4-7.

SERVICE OF PROCESS. See Jurisdiction, II.

SEVENTH AMENDMENT. See Constitutional Law, X.

SEWER DISTRICTS. See Taxation, II, 27.

SHERMAN ACT. See Anti-Trust Acts.

SHIP MORTGAGE ACT. See Admiralty, 7.

SIXTH AMENDMENT. See Constitutional Law, IX.

SPAIN.
Treaty 1819. See Boundaries.

STAMP TAX. See Taxation, I, 6, 7.

STATES. See Boundaries; Constitutional Law; Taxation, II; 
Waters.
Courts. See Jurisdiction, I, 3-5; II, 1, 2; III (4); V, 
9-15; VI.
Id. Enjoining proceedings in. See id., I, 3-5.
Citizenship. See Constitutional Law, IV; Jurisdiction, I, 
5; V, 3-15.
Employers’ Liability Acts. See Employers’ Liability Act.
Game laws. See Game.
Local law. See Carriers, 9; Constitutional Law, XI, 1;
Jurisdiction, II, 5; III (4); V, 3; Mines and Mining, 3; 
Procedure, II; Waters, 3, 13^ 14.
Railroad fares. See Carriers, 1-3.
Water appropriations; injunction. See Waters, 2,

45646°—23------52
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STATUTES. See Admiralty, 2, 7; Anti-Trust Acts; Bank-
ruptcy Act; Brokers, 3; Carriers; Constitutional Law; 
Criminal Law; Employers’ Liability Act; Equity, 2—6; 
Game; Gas Companies; Indians; Insurance; Interstate 
Commerce Acts; Intoxicating Liquors; Jurisdiction; Limi-
tations; Mines and Mining; Mortgage; Naturalization; 
Officers; Public Lands; Taxation; Trade-Marks; Unfair 
Competition; Waters.
Retroactive laws. See Constitutional Law, III, 3; VII;
XI, 21; and 5, infra.
Treaties. See Boundaries; Constitutional Law, VI, 1, 2.
Exceptions; when indictment need not negative. See 
Criminal Law, 6.

1. Natural Meaning; Policy and Legislative History. Legis-
lative intent ascertained by giving words natural significance; 
if result is unreasonable and at variance with policy of legis-
lation, court will look to reason of enactment and give it 
effect in accordance with its purpose. Ozawa v. United
States.............................. .•............................................................. 178

2. Ejusdem Generis. Rule resorted to only as aid in ascer-
taining meaning of doubtful words; not so employed as to 
render general words meaningless by assigning them to a 
genus fully occupied by specific terms employed. Mason v.
United States......................................................................... 545

3. Proviso. Function, is to except something from operative 
effect, or to qualify or restrain generality, of substantive en-
actment to which it is attached. Cox v. Hart............. 427

4. Penal Statutes. Fairly construed, according to legislative 
intent. United States v. Bowman............................................ 94

5. Id. Retroactive Penal Law. Act of Congress cannot 
make past conduct criminal by purporting to construe 
former act as having been in force at time when this Court 
has held it was repealed. United States v. Stafoff.'..............477

6. Judiciary Acts; Codification. No change in meaning of 
Act 1888 was intended by rearrangement in Jud. Code. 
General Inv. Co. v. Lake Shore Ry.:........................................ 261

7. Id. Contracting General Jurisdiction; Judiciary Act 
1888. Purpose to contract jurisdiction of Circuit Courts 
affords no basis for subtracting from provisions of act where 
definite and free from ambiguity. Lee v. Ches. & Ohio Ry.. 653
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8. Id. Liberal Construction, of Act Sept. 14, 1922, provid-
ing for transfer of case to proper court where appeal errone-
ously taken to this Court. Heitler v. United States.............. 438

9. Constitutionality Favored. Statute construed, if possible, 
to avoid not only conclusion that it is unconstitutional, but 
also grave doubts upon that score. Bratton v. Chandler.... 110

10. Id. State Construction Not Conclusive. As to exaction 
made under state statute in guise of taxation, this Court is 
not bound by characterization of exaction by State Supreme 
Court as an occupation tax. St. Louis Compress Co. v.
Arkansas.......................................................................................  346

STATUTE OF FRAUDS. See Brokers, 3.

STOCKHOLDERS. See Corporations.
Defrauding corporation of which United States is stock-
holder. See Criminal Law, 2.

STREETS AND HIGHWAYS. See Eminent Domain, 2; Mines 
and Mining, 5; Taxation, II, 26.

SUBSTITUTION. See Parties, 2.

SUITS IN ADMIRALTY ACT. See Admiralty, 2.

SUPERSEDEAS. See Jurisdiction, III, 7, 8.

SUPPLEMENTAL BILL. See Equity, 9, 10.

SURVEY. See Public Lands, IV, 3, 4; VI.

TAXATION. See Jurisdiction, III, 3, 19.

I. Federal Taxation.
1. Revenue Laws; Prohibition Act. Congress may tax what
it also forbids. United States v. Stafoff................................477
2. Id. Penalties and so-called taxes for violations cannot be 
imposed and summarily enforced by distraint of property, 
without notice and hearing. Regal Drug Co. v. Wardell... 386

3. Id. Injunction. R. S. § 3224, does not preclude injunc-
tive relief against such unlawful action. Id.

4. Income Tax; Trust Estates; Charitable Corporations; 
Exemption; Act of 1916, §§ 2 (b), 11 (a). Where fund was 
held in trust for hospital, subject to annuity, and trustee
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lent money to hospital upon mortgage receiving back only 
interest sufficient to satisfy administrative charges and an-
nuity, held that remaining income, retained by hospital, was 
not taxable. Lederer v. Stockton...................   3
5. Excess Profits; Act Oct. 3,1917. In computing tax, exac-
tion prescribed by § 201 is to be imposed, in its successive 
stages, upon entire net income, except that, from part of net 
income prescribed for first stage, allowances made by § 203 
are to be deducted. So held where allowances were less than 
15% of invested capital. Greenport Co. v. United States.. 512
6. Stamp Taxes; Act May 12, 1900; Refund. Action for 
refund not maintainable if no claim made to Commissioner 
of Internal Revenue within 2 years. Balt. & Ohio R. R.
v. United States...........................................................................  565
7. Id. What Is Claim. Request to Commissioner for in-
formal ruling on taxability of deeds, after which stamps 
were affixed in accordance with ruling and without protest, 
is not a claim for abatement. Id.

8. Narcotic drugs; criminal liability as purchaser; special 
taxes. See Criminal Law, 10.

II. State Taxation.
1. Interstate Shipments; Temporary Detention in State. 
Floating logs, under owner’s control, which, in course of con-
tinuous interstate journey, are temporarily detained because 
of high water, are not subject to state taxation. Champlain 
Realty Co. v. Brattleboro............................................................ 366

2. Classification; Coal. Differences between anthracite and 
bituminous coals in properties and uses justify state tax on 
one not imposed on other. Heisler v: Thomas Colliery Co.. 245

3. Id. That useful products are obtained from bituminous 
which are not produced from anthracite, justifies policy 
favoring former. Id.

4. Id. Commercial Competition between these products is 
no reason against classifying them separately. Id.

5. Id. Burdens on Interstate Commerce. Determination de-
pends upon state statute or action, not upon what was said 
about it or motive that impelled it. Id.

6. Id. Consumption in Other States. So held, where it was 
argued that product being confined in production to Penn-
sylvania but largely consumed in other States, the tax was
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advocated as a means of levying tribute on other-state con-
sumption. Id.

7. Id. Anthracite. State tax on coal when prepared and 
ready for market, as applied to coal destined to market in 
other States but not yet moved from place of production or 
preparation, sustained. Id.

8. Id. Fraud on Commerce Clause. Imposition of tax when 
coal is ready for market does not prove it an intentional 
fraud on commerce clause. Id.

9. Public Purpose; General and Special Taxes; Benefits; 
Income Tax. Objection that tax on special class of persons 
and property for public purpose by which they are not 
benefited denies due process, does not apply to Massachu-
setts general income tax and use of funds to reimburse cities 
for educational salaries. Knights n . Jackson.......................... 12

10. Id. Railways; Contract Rights; Lease. Lease of mu-
nicipally owned subway held not impaired by state law, pro-
viding for operation by trustees, and for payment of deficits, 
etc., by State, the amounts to be assessed proportionately, 
as an addition to state taxes, upon cities served; since lease 
was assignable and statute provided for repairs and pay-
ment of rent, while taxes authorized were not diminution 
of rent imposed on city as proprietor but were state taxes 
as to which city was collection agency. Boston v. Jackson. 309 

11. Id. Operation by State being authorized by state con-
stitution and laws, law authorizing operation by trustees and 
delegation to them of power to determine expenditures and 
imposition of taxes to pay deficits, held not to deprive city, 
which had leased to railway company, of property without 
due process. Id.

12. Id. Quaere: Whether State may confer upon city ca-
pacity to acquire property or contract rights protected 
against subsequent impairment by State? Id.

13. Railroads; Methods of Assessment. Equality clause 
does not require that methods of assessing and equalizing 
state taxes shall be same as applied to other classes of 
property. Southern Ry. v. Watts........................ 519 

14. Id. Undervaluation, as compared with valuation of 
other property of same class, is valid if not intentional and 
systematic. Id.
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15. Id. North Carolina Revaluation Act. Ad valorem taxes 
imposed through application of unit rule of assessment, do 
not violate due process or commerce clauses, or true value 
and uniformity provisions of state constitution. Id.

16- Id. Erroneous Assessment. Review of errors of judg-
ment of assessing authorities, cannot be had in suits to en-
join collection of tax. Id.

17. Id. Statutory Methods of Valuation. Revaluation Act, 
though referring to data commonly used in valuing railroads 
and authorizing state board to require railroads to furnish 
such information, does not make mandatory any particular 
method, but requires exercise of informed and honest judg-
ment. Id.

18. Id. Legislative Approval. Failure to follow methods 
of earlier statutes cannot render illegal revaluation by 
state board which was tentative and became an assessment 
by legislature’s approval. Id.

19. Id. State board, though empowered to reduce this statu-
tory assessment, was not required to make a new valuation 
or to apply any particular method. Id.

20. Id. North Carolina Franchise Tax, equal to 1/10% of 
value of each company’s property within State, is not an 
additional property tax, and does not violate uniformity 
clause of state constitution, or equality or commerce clauses 
of Federal Constitution. Id.

21. Id. Sec. 82 (3|), c. 34, N. Car. Laws 1921, concerning 
computation of franchise taxes, has no application to rail-
roads. Id.

22. Id. Interstate Commerce. Aggregate burden imposed 
by North Carolina property, franchise and income taxes, 
does not obstruct interstate commerce. Id.

23. Arbitrary Assessment of property at true value, while 
other like property is assessed lower, denies equal protection. 
Sioux City Bridge Co. v. Dakota Co........................................ 441

24. Id. Remedies. Assessment should be reduced to common 
level, since by no judicial proceeding can aggrieved owner 
compel reassessment of great mass of such property at true 
value. Id.
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25. Id. What Constitutes Discrimination. Errors of judg-
ment in fixing assessment do not support claim of discrimina-
tion; there must be intentional violation of principle of 
practical uniformity. Id.

26. Road Improvement; Retroactive Legislative Ratifica-
tion. Legislature may validate tax, which was void when 
assessed, for want of authority in officers who undertook 
improvement. Charlotte Harbor Ry. v. Welles.................... 8

27. Sewer Districts; Benefits; Estoppel. Property owner 
who accepts benefits is estopped from maintaining suit in 
which, upon ground that manner of constituting district and 
apportioning cost infringed constitutional rights, he seeks to 
cancel tax bill issued against his property. St. Louis Co.
v. Prendergast Co........................................................................ 469

28. Insurance; Premiums Paid Unauthorized Insurers. 
State law exacting of persons insuring property in State a 
tax on premiums paid insurers not authorized to do business 
in State, is void as to contracts made outside State by 
foreign corporation doing local business. St. Louis Com-
press Co. v. Arkansas.................................................................  346
29. Estates of Decedents; Unpaid Taxes. State law which, 
to' reach property which has escaped taxation, taxes estates 
for period anterior to death, but allows deductions where 
shown that taxes were paid or property not owned by de-
cedent within period, valid as to ereditors and distributees.
Bankers Trust Co. v. Blodgett.........................: 647
30. Id. Penalties. Delinquency of decedent may be penal-
ized by inflicting upon estate a penalty measured by discre-
tion of legislature. Id.
31. Id. Ex Post Facto Laws. Constitutional prohibition is 
inapplicable to retroactive tax penalty. Id.

TERRITORIES. See Constitutional Law, VL

TEXAS. See Boundaries.

TRADE-MARKS:
Infringement; Injunction. Plaintiff who purchased from 
foreign manufacturer of face powder its business, good will 
in this country, and registered trade-marks, re-registered 
trade-marks and continued business here under old name,
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buying powder from original concern abroad and selling it 
in boxes bearing the trade-mark, held entitled to preliminary 
injunction against defendant who bought product of foreign 
concern in its genuine boxes, which bore labels resembling 
those of plaintiff, and sold it here. Bourjois & Co. v.
Katzel ................................................ 689

TRANSFER OF CAUSES. See Equity, 2-7; Procedure, V.

TRANSPORTATION ACT. See Carriers, 10.

TREASURY, SECRETARY OF. See Officers.

TREATIES. See Boundaries; Constitutional Law, VI, 2.

TRESPASS. See Game; Mines and Mining, 2-4; Negligence;
Public Lands, VI, 4.

TRIAL. See Constitutional Law, IX, X; Equity, 2-7.

TRUSTS AND TRUSTEES. See Taxation, I, 4.

TUCKER ACT. See Jurisdiction, III, 3.

UNFAIR COMPETITION. See Anti-Trust Acts; Trade-Marks.
1. Determination by Courts; Federal Trade Commission and 
Clayton Acts. What constitutes unfair competition under 
Trade Commission Act is for court, upon review of Com-
mission’s order; rule applies where charge is that sales or 
agreements lessen competition or create monopoly, contrary 
to Clayton Act. Federal'Trade Comm. n . Curtis Pub. Co.. 568

2. Id. Findings of Commission; When Conclusive. Upon 
such review, findings of fact are conclusive, if supported by 
evidence. Id.

3. Id. Examination of Whole Record by Court, to determine 
whether there are material facts not reported by Commis-
sion; if there be evidence relating to such facts from which 
different conclusions may be drawn, and justice requires deci-
sion without further delay, court has power to decide without 
referring matter to Commission for additional findings. Id.

4. Id. Magazine Distributing Agencies. Engagement of 
exclusive agents by publisher, in orderly development of 
business and without unlawful motive, is not unfair method 
of competition within Trade Commission Act, though many 
of agents when so engaged were general distributers of 
newspapers and magazines. Id.
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UNITED STATES. See Boundaries; Constitutional Law; 

Contracts, 2-14; Eminent Domain, 3; Estoppel, 2; In-
dians; Limitations, 2, 3; Mines and Mining; Naturaliza-
tion; Patents for Inventions; Public Lands; Taxation, I; 
Waters, 4-14.

' Federal control. See Carriers, 8-10.
Vessels; Suits in Admirality Act. See Admirality, 2.
Crimes against; on high seas. See Criminal Law, 1-3.
Tucker Act. See Jurisdiction, III, 3.

VACCINATION. See Constitutional Law, XI, 7.

VALUATION. See Interstate Commerce Acts, I, 4-6; II, 3, 4;
Taxation, II, 13-25.

VENUE. See Jurisdiction, V, 6-16.

WAIVER. See Constitutional Law, VIII, 2; Equity, 11; 
Jurisdiction, II, 2; V, 6-8.

WAR:
Supplies. See Contracts, 12-14.
Federal control. See Carriers, 8-10.

WAR, SECRETARY OF. See Waters, 4-7.

WASHINGTON, CITY OF. See Party Walls, 1-4.

WATERS. See Admiralty; Contracts, 2; Criminal Law, 1-3;
Game; Public Lands, VI.
State boundaries; Red River; Treaty of 1819. See Boun-
daries.

1. Erosion, Accretion and Avulsion. Doctrine applies to 
boundary rivers. Oklahoma v. Texas...................................... 606

2. Appropriation; Innavigable Streams; Injunction. Modi-
fied Final Decree, enjoining Colorado and its officers from 
taking, under irrigation appropriation, more than specified 
amount of water. Wyoming v. Colorado............................... 1

3. Id. Percolating Waters; Utah Law. Appropriation of 
water of natural stream to beneficial use so far attaches to 
underground waters feeding stream by percolation through 
adjacent public lands, that one who, as incident to mining 
operations after lands have become private, intercepts and 
collects such percolating waters, may not sell to others right
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to use on distant lands waters so collected and thus diminish 
supply of prior appropriator. Snake Creek Co. n . Midway 
Irrig. Co.............................................. 596

4. Navigable Waters; Obstructions; Federal Jurisdiction. 
By Act 1890, Congress assumed jurisdiction over obstructions 
to navigation and committed to Secretary of War necessary 
administrative power. Southern Pac. Co. v. Olympian Co.. 205
5. Id. Bridges; Approval; Secretary of War. Under § 7, 
railroad bridge over navigable stream cannot be constructed 
before approval of location and plans. Id.

6. Id. Power to approve or disapprove includes power to 
condition approval. Id.

7. Id. Negligence. Where railroad obtained Secretary’s ap-
proval of new bridge, conditioned upon removal of old bridge 
and piers to specified depth, and complied with condition, 
the condition was an authoritative determination of what 
was necessary to insure free navigation; and where later the 
Government, by dredging, lowered bed and surface of river 
so that stumps of piles of old piers protruded above new bed, 
forming an obstruction which damaged a vessel, railroad was 
not liable. Id.
8. Indian Reservation; Boundary; Arkansas River. Where 
act of Congress establishing reservation described west 
boundary as “ the main channel,” and deed to United States 
for Osages by Cherokees described land by townships “ on 
the left bank,” deed is to be interpreted in conformity with 
act; act carried title to land in river bed out to main chan-
nel. Brewer Oil Co. v. United States...................................... 77

9. Territories; Navigable Waters; Power of Congress. Con-
gress may make grants below high water mark of navigable 
waters in a Territory, to carry out public purposes appro-
priate to objects for which United States holds Territory. 
Id.

10. Id. Louisiana Purchase. Principle not affected as to 
lands within Louisiana Purchase by purpose, declared in 
Treaty with France, that statehood should ultimately be 
conferred on inhabitants of territory purchased. Id.

11. Navigability. Navigable river is one used as highway for 
commerce, over which trade and travel are conducted in 
modes customary on water. Id.
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12. Id. Findings, of lower courts that Arkansas River, 
along Osage Reservation in Oklahoma, is not and never has 
been navigable, accepted. Id.
13. Id. Ineffective State Declaration. Grant of land in bed 
of non-navigable river made by United States while holding 
complete sovereignty over locality, not divested by retro-
active rule of State subsequently created out of that terri-
tory, classifying river as navigable. Id.

14. Id. Federal Question. Such grant being attacked on 
ground that river was navigable and its bed not subject to 
be granted by United States, question of navigability is not 
local but a federal question. Id.

WITHDRAWAL. See Mines and Mining, 2; Public Lands, II, 
5; III, 1-3.

WITNESSES. See Equity, 1. e

WORDS AND PHRASES:
1. “Income.” See Lederer v. Stockton...................   3

2. “Navigability.” Brewer Oil Co. v. United States.......... 77

3. “ Other form of appropriation.” See Mason v. United 
States.............................................................................................  545

4. “Person.” See United States v. Wong Sing...................... 18

5. “Possession.” See Cox v. Hart....................... 427

6. “ Proper district.” See General Inv. Co. v. Lake Shore 
Ry................................................................................................... 261

7. “White Person.” See Ozawa v. United States.................. 178
Yamashita v. Hinkle.............................  199

WRIT:
Error and certiorari. See Jurisdiction; Procedure.
Mandamus. See Mandamus.

WYOMING. See Waters, 2.
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