
MUTUAL LIFE INS. CO. v. LIEBING. 209

200. Syllabus.

der to give the exhibitions the Leagues must induce free 
persons to cross state lines and must arrange and pay for 
their doing so is not enough to change the character of 
the business. According to the distinction insisted upon 
in Hooper n . California, 155 U. S. 648, 655, the transport 
is a mere incident, not the essential thing. That to which 
it is incident, the exhibition, although made for money 
would not be called trade or commerce in the commonly 
accepted use of those words. As it is put by the defend-
ants, personal effort, not related to production, is not a sub-
ject of commerce. That which in its consummation is not 
commerce does not become commerce among the States 
because the transportation that we have mentioned takes 
place. To repeat the illustrations given by the Court 
below, a firm of lawyers sending out a member to argue a 
case, or the Chautauqua lecture bureau sending out lectur-
ers, does not engage in such commerce because the lawyer 
or lecturer goes to another State.

If we are right the plaintiff’s business is to be described 
in the same way and the restrictions by contract that pre-
vented the plaintiff from getting players to break their 
bargains and the other conduct charged against the de-
fendants were not an interference with commerce among 
the States.

Judgment affirmed.

MUTUAL LIFE INSURANCE COMPANY OF NEW 
YORK v. LIEBING.

ERROR TO THE SUPREME COURT OF THE STATE OF MISSOURI.

No. 215. Argued April 21, 24, 1922.—Decided May 29, 1922.

1. A law of the State where a life insurance policy was executed, 
directing temporary continuance of the full insurance by applica-
tion of a proportion of the net value in case of default in payment 
of premiums, controls the parties’ later loan agreement, made in the 
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same State on security of the policy, and stipulating for cancela-
tion of the policy in case of default in repaying the loan. P. 213.

2. Where a life insurance policy, executed in Missouri, contained a 
positive promise by the insurance company to lend upon security 
of the policy within the limits of its cash surrender value, and a 
loan agreement was made and consummated through an applica-
tion delivered to the insurance company’s Missouri agency, its 
transmission to and approval at the company’s home office in New 
York, discharge there of a past due premium and issuance of a 
receipt therefor, transmission of the receipt and the company’s 
check for the balance of the loan to the company’s Missouri agent,- 
and their delivery in Missouri by such agent to the insured, who 
cashed the check; held, that the agreement was made in Missouri 
and governed by the Missouri law. P. 214. New York Life In-
surance Co. v. Dodge, 246 U. S. 357, distinguished.

226 S. W. 897, affirmed.

Error  to a judgment against the plaintiff in error re-
covered in an action upon a life insurance policy.

Mr. Wm. Marshall Bullitt, with whom Mr. Frederick L. 
Allen, Mr. John H. Holliday, Mr. Frederic D. McKenney, 
Mr. S. W. Fordyce, Mr. Thomas W. White and Mr. W. H. 
Woodward were on the briefs, for plaintiff in error.
• The loan agreement was a New York contract and was 
not subject to the laws of Missouri; and the policy was 
properly canceled under the terms of the loan agreement 
and in strict compliance with the laws of New York.

The policy was a Missouri contract. Equitable Life 
Assurance Society n . Clements, 140 U. S. 226; Mutual 
Life Insurance Co. v. Cohen, 179 U. S. 262; Mutual Life 
Insurance Co. n , Hill, 193 U. S. 551; Northwestern Life 
Insurance Co. v. McCue, 223 U. S. 234; New York Life 
Insurance Co. n . Dodge, 246 U. S. 357.

Blees had the constitutional right, while remaining in 
Missouri, to make a valid contract, i. e., the loan agree-
ment, outside the State; and Missouri could neither pre-
vent the contract nor modify its terms, even though some 
acts pursuant to such already existing contract were per-
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formed in Missouri. Allgeyer v. Louisiana, 165 U. S. 578; 
New York Life Insurance Co. v. Dodge, 246 U. S. 357.

The loan agreement was a New York contract. New 
York Life Insurance Co. v. Head, 234 U. S. 149; New 
York Life Insurance Co. v. Dodge, 246 U. S. 357.

It was in New York and in New York alone, that the 
company acted on the loan agreement (physically there 
present) by approving and accepting it and thereby cre-
ating a contractual relation; that the loan was made; 
that out of such loan the premium was paid and the policy 
thereby made obligatory for another year, and the 
premium receipt signed; that a check for the cash balance 
was drawn on a New York bank and signed; that the loan 
agreement was physically and continuously kept from 
the moment it became a binding contract until this time ; 
that the loan was to be repaid; and that the contract was 
physically present at its date. As each of those steps 
was taken, and to be taken, in New York and nowhere 
else, it cannot possibly be a Missouri contract, simply 
because a receipt (mere evidence of a past part payment 
in New York) and a check on a New York bank were sent 
by the Mutual Life from New York to be physically 
delivered to Blees in Missouri. They were, as in the 
Allgeyer Case, supra, mere collateral acts performed pur-
suant to a valid contract previously made outside of 
Missouri.

If a Missouri court can hold, as here, that the mere 
preliminary act of writing the proposal in Missouri, and 
its delivery to a local agent, plus the final act of physi-
cally receiving in Missouri a portion of the proceeds of a 
loan previously made in New York, makes it a Missouri 
contract, then, could not a New York court hold, with 
equal force, that, as the acceptance took place in New 
York, as the loan was made in New York, as 
the money was applied to the past due premium 
and interest there, and as a check was mailed from New
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York for the cash balance, it was a New York contract? 
And yet a loan agreement cannot be, at one and the same 
time, both a Missouri contract and a New York contract. 
Whether a particular contract is of one State or the other 
depends on certain principles which have been laid down 
by the courts, and are not difficult of application here, 
because this court has in the Head and Dodge Cases 
decided the precise question.

Mr, James J. O’Donohoe for defendant in error.

Mr . Just ice  Holme s  delivered the opiniomof the court.

This is a suit to recover upon a policy insuring the life 
of one Blees, issued to him and subsequently assigned by 
him to his wife, now Mrs. Liebing, the plaintiff (defendant 
in error). The contract was made on September 29,1901, 
by the defendant (the plaintiff in error), in Missouri, by 
a delivery of the policy to Blees in Macon, Missouri, where 
he lived. Three annual premiums were paid. After the 
fourth was due, within the time allowed, Blees and his 
wife signed an application for a loan of $9,550 and sent it 
with the policy to the defendant’s agency at St. Louis, by 
which it was forwarded to New York. The application 
followed the terms of the policy, which agreed that after 
it had been in force three years the company would lend 
amounts within the cash surrender value, upon certain 
conditions, the policy being assigned as security. Fol-
lowing these terms the application deducted from the cash 
to be received the fourth annual premium and an adjust-
ment of interest, leaving the balance to be paid $4,790.50. 
The loan was to be for one year and the application au-
thorized the company upon default to cancel the policy 
and apply the customary cash surrender consideration to 
the payment of the loan. The application was approved 
in New York and a check for $4,790.50 to the order of Mr. 
and Mrs. Blees, with a receipt for the fourth premium, was



MUTUAL LIFE INS. CO. v. LIEBING. 213
209. Opinion of the Court.

sent from New York to the company’s manager in St. 
Louis and by him forwarded to a local agent who deliv-
ered the documents to Blees. The check was endorsed 
and paid. A year later when repayment was due it was 
not made. Thereupon on December 4,1905, the company 
canceled the policy and applied the surrender value to 
the loan, which was of equal amount, leaving a deficit of 
$74.57 interest. Blees died on September 8, 1906, and 
upon inquiry from Mrs. Blees the company notified her 
of what had been done. Its action had been in accordance 
with the terms of its contract and the law of New York. 
But some years later, Mrs. Blees, now Mrs. Liebing, 
brought the present action relying upon the Revised Stat-
utes of Missouri, 1899, § 7897, set forth and considered in 
New York Life Insurance Co. v. Dodge, 246 U. S. 357, and, 
after a previous decision the other way, she recovered by 
the final judgment of the Supreme Court of the State. 
226 S. W. 897.

The Missouri statute provided that such policies as the 
present, after three annual payments, should not become 
void for nonpayment of premiums, but that three-fourths 
of the net value of the policy after deducting certain lia-
bilities should be taken as a premium for temporary insur-
ance for the full amount written in the policy. It is not 
disputed that if this statute governs the case, the plaintiff 
stood as having a policy for the original amount at the 
death of Mr. Blees. In New York Life Insurance Co. v. 
Dodge, 246 U. S. 357, it was held that when the later trans-
action was consummated in New York, Missouri could not 
prohibit a citizen within her borders from executing it. 
But if the later contract was made in Missouri, then by 
the present and earlier decisions notwithstanding any con-
trary agreement the statute does govern the case. See 
246 U. S. 366.

The policy now sued upon contained a positive promise 
to make the loan if asked, whereas in the one last men-
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tioned it might be held that some discretion was reserved 
to the company. For here the language is “ the company 
will . . . loan amounts within the limits of the cash 
surrender value ”, &c., whereas there it was “ cash loans 
can be obtained.” On this distinction the Missouri court 
seems to have held that as soon as the application was de-
livered to a representative of the company in Missouri 
the offer in the policy was accepted and the new contract 
complete, and therefore subject to Missouri law. If, how-
ever, the application should be regarded as only an offer 
the effective acceptance of it did not take place until the 
check was delivered to Blees, which again was in Missouri 
where he lived. In whichever way regarded the facts 
lead to the same conclusion, and although the circum-
stances may present some temptation to seek a different 
one by ingenuity, the Constitution and the first principles 
of legal thinking allow the law of the place where a con-
tract is made to determine the validity and the conse-
quences of the act.

Judgment affirmed.

UNITED STATES v. SOUTHERN PACIFIC COM-
PANY ET AL.

APPEAL FROM THE DISTRICT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF UTAH.

No. 5. Argued April 18, 19, 20, 1921; restored to docket for reargu-
ment January 9, 1922; reargued April 11, 12, 13, 1922.—Decided 
May 29, 1922.

1. A combination whereby one railroad system, through stock pur-
chases, acquires control of the whole or a vital part of another, 
with the effect of materially reducing free and normal competition 
in interstate trade between the two, violates the Sherman Anti- 
Trust Act. P. 229.

2. Inasmuch as the Central Pacific Railway System with its eastern 
connections, and the Southern Pacific Railway System, are nor-
mally competitors for railway traffic moving between California
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