












UNITED STATES REPORTS

VOLUME 254

CASES ADJUDGED

IN

THE SUPREME COURT
AT

OCTOBER TERM, 1920
FROM OCTOBER 4, 1920, TO JANUARY 24, 1921

ERNEST KNAEBEL
REPORTER

THE BANKS LAW PUBLISHING CO. 
NEW YORK

1921



COPYBIQHT, 1921, BY 

THE BANKS LAW PUBLISHING COMPANY

NOTICE

The price of this volume is fixed by statute (§ 226, Judicial Code, 36 
U. S. Statutes at Large, 1153) at one dollar and seventy-five cents. 
Cash must accompany the order. The purchaser must pay the cost 
of delivery.



JUSTICES
OF THE

SUPREME COURT
DURING THE TIME OF THESE REPORTS.1

EDWARD DOUGLASS WHITE, Chief  Justice .
JOSEPH McKENNA, Associate  Justic e .
OLIVER WENDELL HOLMES, Ass ocia te  Just ice .
WILLIAM R. DAY, Ass ocia te  Justice .
WILLIS VAN DEVANTER, Associate  Justice .
MAHLON PITNEY, Ass ocia te  Justic e .
JAMES CLARK McREYNOLDS, Ass ocia te  Justi ce .
LOUIS D. BRANDEIS, Ass ocia te  Justic e .
JOHN H. CLARKE, Ass ocia te  Justi ce .

A. MITCHELL PALMER, Att or ney  Gene ra l .
WILLIAM L. FRIERSON, Sol ic it or  Gener al .8
JAMES D. MAHER, Cle rk .
FRANK KEY GREEN, Mar sha l . 1 2 * * *

1 For allotment of The Chief Justice and Associate Justices among 
the several circuits see next page.

2 Mr. Frierson was nominated May 31, 1920; the confirmation was
on June 1, 1920; and he took the oath on June 11, 1920, the same
day on which his predecessor, Mr. Alexander C. King, qualified as a
Circuit Judge of the Fifth Circuit. Mr. Frierson is from Tennessee.



SUPREME COURT OF THE UNITED STATES.

Allot ment  of  Justic es , October  Term , 1916?

Order : There having been an Associate Justice of this 
court appointed since the adjournment of the last term,

It is ordered, That the following allotment be made of the 
Chief Justice and Associate Justices of this court among 
the circuits agreeably to the act of Congress in such case 
made and provided, and that such allotment be entered 
of record, viz:

For the First Circuit, Oliv er  Wendell  Holmes , 
Associate Justice.

For the Second Circuit, Louis D. Brandei s , Associate 
Justice.

For the Third Circuit, Mahlo n Pitney , Associate 
Justice.

For the Fourth Circuit, Edward  D. White , Chief 
Justice.

For the Fifth Circuit, J. C. Mc Reyno lds , Associate 
Justice.

For the Sixth Circuit, William  R. Day , Associate 
J. Justice.

For the Seventh Circuit, John  H. Clarke , Associate 
Justice.

For the Eighth Circuit. Willis  Van  Devanter , Asso-
ciate Justice.

For the Ninth Circuit, Josep h  Mc Kenna , Associate 
Justice.

October 30, 1916.

* For next previous allotment see 241 U, S., p. iv.
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An oil company, owner of a fleet of fishing steamers and also of oil 
factories where the catch was delivered and the vessels coaled, 
having mortgaged this property and being without money or credit, 
made an agreement with a coal dealer to furnish the coal neces-
sary for the season’s operations, both parties understanding that the 
coal would be used by the factories as well as by the vessels, that 
the greater part would be used by the vessels, that the law would af-
ford a lien on the vessels for the purchase price and that the coal 
dealer would thus have security. The coal was billed and de-
livered directly to the oil company, title passing with delivery; 
it was then stored by that company in its factories, and after-
wards appropriated by it mainly to the vessels but partly to 
the factories, as occasion arose; and there was no understand-
ing when the contract was made or at times of delivery that 
any part of it was for any particular vessel or for the vessels 
then composing the fleet. In libels of some of the vessels in-
volving the coal dealer’s rights as against a purchaser under the 
prior mortgage, held: (1) That the coal dealer had no maritime

(1)
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lien for furnishing supplies “to a vessel . . . upon the order of 
the owner,” under the Act of June 23,1910, c. 373, § 1,36 Stat. 604, 
because the coal furnished the vessels was furnished by their owner 
and not by the coal dealer, p. 6, et seq.; (2) That the fact that 
such maritime use had been contemplated did not render the sub-
sequent appropriation by the owner a furnishing by the coal dealer 
to the several vessels, p. 8; nor (3) was the understanding of the 
owner and the dealer that the law would afford a lien of any legal 
significance as against the purchaser under the mortgage. P. 10. 

To hold that a maritime lien for the unpaid purchase price of supplies 
arises in favor of the seller merely because the purchaser, who is 
the owner of a vessel, subsequently appropriates the supplies to her 
use, would involve abandonment of the principle upon which mari-
time liens rest and the substitution therefor of the very different 
principle which underlies mechanics’ and materialmen’s liens on 
houses and other structures. P. 8.

253 Fed. Rep. 20, affirmed.

The  case is stated in the opinion.

Mr. John M. Woolsey, with whom Mr. Frank Healy, 
Mr. F. C. Nicodemus, Jr., and Mr. H. Brua Campbell 
were on the brief, for petitioner:

Is the petitioner to be deprived of its lien and its de-
crees undermined for the benefit of the purchaser of the 
vessels at foreclosure sale, who acquired the vessels with 
full knowledge of the facts, merely for the reason that the 
petitioner did not do the impossible and indicate in ad-
vance of the delivery of the coal at the oil corporation’s 
bins the name of each vessel to be supplied with coal and 
the amount to be appropriated to her?

It is urged that such a construction is out of line with 
previous well-considered judicial decisions and so limits 
the act of Congress that it is wholly unavailable as a 
source of credit to ship owners operating fleets of vessels.

The Act of June 23, 1910, affords a maritime lien for 
supplies furnished to a vessel, and where coal is delivered 
to the owner of a fleet of vessels for distribution among 
them, upon an express stipulation that the delivery is
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made upon the credit of the vessels and not upon the credit 
of the owner, a lien attaches to each vessel for the coal 
actually distributed to and used by it.

The case of the petitioner is one of unusual hardship.
It parted with its coal solely upon the security of the 

lien given by the act of Congress. The coal was actually 
delivered to and used by the libeled vessels to the amount 
for which the lien was allowed against each of them. By 
the use of the petitioner’s coal the vessels were kept in 
operation, contributing earnings to the oil corporation 
and its creditors, including the claimant herein, which 
under foreclosure proceedings, purchased the libeled 
vessels with knowledge that the petitioner asserted a 
maritime lien against them for coal unpaid for although 
actually delivered to, and used by, the vessels.

A maritime Hen under such conditions is sustained by 
the weight of authority both prior to and subsequent 
to the passage of the Act of June 23, 1910. The Yankee, 
233 Fed. Rep. 919; Berwind-White Coal Co. v. Metropoli-
tan S. 8. Co., 166 Fed. Rep. 782; 173 Fed. Rep. 471 (ma-
terialman’s Hen); The Kier sage, 2 Curtis, 421 (material-
man’s Hen); The Cora P. White, 243 Fed. Rep. 246 (where 
the claim of maritime Hen was denied only because the 
coal was furnished the owner without mentioning that 
it was intended for use on a vessel); The Murphy Tugs, 
28 Fed. Rep. 429 (maritime Hen); McRae v. Bowers Dredg-
ing Co., 86 Fed. Rep. 344 (maritime Hen); The Grapeshot, 
9 Wall. 129,145; The Lulu, 10 Wall. 192, 204.

While it is true that certain of the above decisions were 
rendered under state statutes, we fail to perceive, in view 
of the wording of the Hen act, any substantial basis for 
distinguishing them or questioning their authority.

Especial reHance is placed upon the decision in The 
Kier sage, 2 Curtis, 421. The Maine statute involved in 
that case allowed a Hen for suppHes “furnished to or for 
account of a vessel.”
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The lien act was intended to increase the security of 
persons furnishing supplies to vessels, not to narrow or 
circumscribe it, and hence should have an enlightened 
construction to meet modem needs.

It is not necessary in order to impress a maritime hen 
on a vessel that the supplies be actually delivered on board 
the vessel by the person who supplies them. Ammon v. 
The Vigilancia, 58 Fed. Rep. 698; Delaware & Hudson 
Canal Co. v. The Alida, 7 Fed. Cas. 399; The James H. 
Prentice, 36 Fed. Rep. 777.

It is settled that an owner may by agreement, express 
or implied, create a maritime lien on his vessel for sup-
plies furnished. The Kalorama, 10 Wall. 208; The Cimbria, 
214 Fed. Rep. 128; The Alaskan, 227 Fed. Rep. 594; 
The George Dumois, 68 Fed. Rep. 926; The Fortuna, 213 
Fed. Rep. 284; The South Coast, 247 Fed. Rep. 84.

Agreements for a general lien such as was here shown 
have frequently had judicial approval, and the fact that 
the supplies have been first charged to the owner on the 
supplier’s books has been held immaterial. The Patapsco, 
1871, 13 Wall. 329; Lower Coast Transportation Co. v. 
Gulf Refining Co., 211 Fed. Rep. 336; Freights of The 
Kate, 63 Fed. Rep. 707; The Advance, 72 Fed. Rep. 793; 
Astor Trust Co. v. White & Co., 241 Fed. Rep. 57.

As between the owner of a vessel, who agrees to give 
a maritime lien for money or supplies, and the person 
furnishing the money or supplies on the credit of the vessel, 
the owner is estopped to deny that the money or supplies 
were actually used for the vessel. The Worthington, 133 
Fed. Rep. 725; The Schooner Mary Chilton, 4 Fed. Rep. 
847; The Robert Dollar, 115 Fed. Rep. 218; United Hy-
draulic Cotton Press v. Alexander McNeil, Fed. Cas. 
14,404; The Mary, 1 Paine, 671.

Mr. Philip L. Miller, with whom Mr. Royall Victor 
was on the brief, for respondent.
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Mr . Justice  Brandeis  delivered the opinion of the 
court.

The Atlantic Phosphate and Oil Corporation owned a 
fleet of nineteen fishing steamers. It owned also factories 
at Promised Land, Long Island, and Tiverton, Rhode 
Island, to which the fish caught were delivered and at 
which its vessels coaled. When the fishing season of 1914 
opened the company was financially embarrassed. Its 
steamers and factories had been mortgaged to secure an 
issue of bonds. Bills for supplies theretofore furnished 
remained unpaid. The company had neither money nor 
credit. It could not enter upon the season’s operations 
unless some arrangement should be made to supply its 
vessels and factories with coal. After some negotiations, 
the Piedmont and Georges Creek Coal Company, then a 
creditor for coal delivered during the year 1913, agreed 
to furnish the Oil Corporation such coal as it would re-
quire during the season of 1914—the understanding of the 
parties being that the coal to be delivered would be used 
by the factories as well as by the vessels, that the greater 
part would be used by the vessels, that the law would 
afford a hen on the vessels for the purchase price of the 
coal and that the Coal Company would thus have security. 
Shipments of coal were made under this agreement from 
time to time during the spring and summer as ordered 
by the Oil Corporation. In the autumn receivers for the 
corporation were appointed by the District Court of the 
United States for the District of Rhode Island, and later 
a suit was brought to foreclose the mortgage upon the 
vessels and factories. At the time the receivers were 
appointed five cargoes of coal shipped under the above 
agreement had not been paid for. The Coal Company 
libeled twelve of the steamers asserting maritime liens 
for the price and value of either all the coal or of such 
parts as had been used by the libeled vessels respectively.
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Meanwhile, the vessels were sold under the decree of fore-
closure. The Seaboard Fisheries Company became the 
purchaser and, intervening as claimant in the lien pro-
ceedings, denied liability. The District Court held that 
the Coal Company had a maritime lien on each vessel 
for the coal received by it. The William B. Murray, 240 
Fed. Rep. 147. The Circuit Court of Appeals reversed 
these decrees with costs and directed that the libels be 
dismissed. The Walter Adams, 253 Fed. Rep. 20. Then 
this court granted the Coal Company’s petition for a 
writ of certiorari. 248 U. S. 556.

As to the facts proved there is no disagreement between 
the two lower courts. The substantial question pre-
sented is whether these facts constitute a furnishing of 
supplies by the Coal Company to the vessels upon order 
of the owner within the provisions of the Act of June 23, 
1910, c. 373, § 1, 36 Stat. 604.1 That coal was furnished 
to the vessels to the extent to which they severally re-
ceived it on board, is clear. The precise question, there-
fore, is: Was the coal furnished by the libelant, the Coal 
Company, or was it furnished by the Oil Corporation, the 
owner of the fleet? In determining this question additional 
facts must be considered:

No coal was delivered by the Coal Company directly 
to any vessel; and it had no dealings of any kind concern-
ing the coal directly with the officers of any vessel. All 
the coal was billed by the Coal Company to the Oil Cor-
poration and there was no reference on any invoice, or 
on its books, either to the fleet or to any vessel. There

1 Act of June 23, 1910, c. 373, § 1: Any person furnishing repairs, 
supplies, or other necessaries, including the use of dry dock or marine 
railway, to a vessel, whether foreign or domestic, upon the order of the 
owner or owners of such vessel, or of a person by him or them author-
ized, shall have a maritime lien on the vessel which may be enforced 
by a proceeding in rem, and it shall not be necessary to allege or prove 
that credit was given to the vessel.
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was no understanding between the companies when the 
agreement to supply the coal was made or when the coal 
was delivered that any part of it was specifically for any 
one of the several vessels libeled, or that it was for any 
particular vessel of the fleet, or even for the vessels then 
composing the fleet. Indeed, the first shipment was 
stated on the invoice to be “coal for factory.” The ne-
gotiations of the Oil Corporation with the Coal Company 
did not relate to coal required at that time by the par-
ticular vessels subsequently libeled as distinguished from 
other vessels of the fleet.

The coal was sold f. o. b. at the Coal Company’s piers 
which were at St. George, Staten Island, and Port Read-
ing, New Jersey. At these piers it was loaded on barges 
which were towed either to the Oil Corporation’s plant 
at Promised Land or to that at Tiverton. Some of these 
barges were supplied by the Oil Corporation, some by the 
Coal Company. If supplied by the latter, trimming 
and towing charges were added to the agreed price of the 
coal. Upon arrival of the coal at the factories it was 
placed in the Oil Corporation’s bins. At Promised Land— 
which received four of the five shipments—the bins already 
contained other coal (1068 tons) which had been there-
tofore purchased by the Oil Corporation and had been 
paid for. With this coal on hand that delivered by libelant 
was commingled. At each plant both the vessels and the 
factory were from time to time supplied with coal from 
the same bins; but the greater part of the coal supplied 
from each plant was used by the vessels. Weeks, and in 
some instances months, elapsed between placing the coal 
in the bins and the delivery of it by the Corporation to 
the several vessels. When it made such deliveries it 
furnished coal to the vessels, as it did to the factories, 
not under direction of the Coal Company but in its dis-
cretion as owner of the coal and of the business.

The quantity of coal delivered to each vessel was
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proved; but to what extent the coal supplied to the several 
vessels which bunkered at Promised Land came from the 
1068 tons previously purchased, and to what extent it 
came from the lots purchased from the Coal Company, 
it was impossible to determine. In making the computa-
tions which formed the basis of the decrees in the District 
Court, it was assumed that, of the coal supplied to the 
several vessels which bunkered at Promised Land, a 
proportionate part of that received by each had come from 
the coal purchased from libelant.

The Coal Company contends on these facts that it 
furnished necessary supplies to the several vessels within 
the meaning of § 1 of the Act of June 23, 1910. But the 
facts show that no coal was furnished by that company 
to any vessel “upon the order of the owner.” The title 
to the coal had passed to the Oil Corporation when it 
was loaded on board the barges at the Coal Company’s 
piers. It was delivered to Promised Land and Tiverton 
as the Oil Corporation’s coal and placed in its bins. As 
its coal the later distribution was made in its discretion 
to vessels and factories. A large part of the coal so ac-
quired by the Oil Corporation for use in its business was 
subsequently appropriated by it specifically to the use 
of the several vessels of the fleet and this use of the 
coal by vessels of the fleet was a use which had been 
contemplated by the parties when it was purchased. 
But the fact that such a use had been contemplated 
does not render the subsequent appropriation by the 
owner a furnishing by the coal dealer to the several 
vessels.

To hold that a lien for the unpaid purchase price of 
supplies arises in favor of the seller merely because the 
purchaser, who is the owner of a vessel, subsequently 
appropriates the supplies to her use would involve aban-
donment of the principle upon which maritime hens rest 
and the substitution therefor of the very different prin-
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ciple which underlies mechanics’ and materialmen’s liens 
' on houses and other structures. The former had its origin 
in desire to protect the ship; the latter mainly in desire 
to protect those who furnish work and materials. The 
maritime lien developed as a necessary incident of the 
operation of vessels. The ship’s function is to move from 
place to place. She is peculiarly subject to vicissitudes 
which would compel abandonment of vessel or voyage, 
unless repairs and supplies were promptly furnished. 
Since she is usually absent from the home port, remote 
from the residence of her owners and without any large 
amount of money, it is essential that she should be self- 
reliant—that she should be able to obtain upon her own 
account needed repairs and supplies. The recognition 
by the law of such inherent power did not involve any 
new legal conception, since the ship had been treated 
in other connections as an entity capable of entering into 
relations with others, of acting independently and of 
becoming responsible for her acts. Because the ship’s 
need was the source of the maritime lien it could arise 
only if the repairs or supplies were necessary; if the pledge 
of her credit was necessary to the obtaining of them; if 
they were actually obtained; and if they were furnished 
upon her credit. The mechanic’s and materialman’s 
lien, on the other hand, attaches ordinarily although the 
labor and material cannot be said to have been necessary; 
although at the time they were furnished there was no 
thought of obtaining security upon the building; and 
although the credit of the owner or of others had in fact 
been relied upon. The principle upon which the mechan-
ic’s lien rests is, in a sense, that of unjust enrichment. 
Ordinarily, it is the equity arising from assumed enhance-
ment in value resulting from work or materials expended 
upon the property without payment therefor which is 
laid hold of to protect workmen and others who, it is 
assumed, are especially deserving, would ordinarily fail
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to provide by agreement for their own protection and 
would often be unable to do so.1

The fact found by the lower courts that the parties 
understood the law would afford a Hen on the vessels for 
the coal is, in this controversy, without legal significance. 
If the coal had been furnished to the several vessels by 
the fibelant, maritime liens would have arisen and could 
have been established under the statute without proof 
that credit was given to the vessels. Since the fibelant 
did not furnish any coal to the vessels, the erroneous belief 
of the parties that the law would afford a lien either for 
all the coal furnished to the Oil Corporation or for that 
delivered by it to the several vessels could not create a 
lien under the statute. Clearly no maritime lien could 
arise therefrom valid as against the claimant which had 
acquired title to the vessels under a mortgage antedating 
the purchase. Astor Trust Co. v. E. V. White & Co., 241 
Fed. Rep. 57.

The difficulty which confronts the Coal Company 
does not lie in the fact that the contract for the coal was 
made with the Oil Corporation. A vessel may be made 
liable in rem for supplies, although the owner can be 
made liable therefor in personam; since the dealer may 
rely upon the credit of both. The Bronx, 246 Fed. Rep. 
809. Likewise, the fact that the coal which was supplied 
to the several vessels had been purchased under a single 
contract presents no difficulty. For while one vessel of a 
fleet cannot be made liable under the statute for supplies 
furnished to the others, even if the supplies are furnished 
to all upon orders of the owner under a single contract, 
The Columbus, 65 Fed. Rep. 430; 67 Fed. Rep. 553; The

1 Compare Van Stone v. Stillwell & Bierce Mfg. Co., 142 U. S. 128, 
136. See O’Conner v. Warner, 4 Watts & S. 223, 226; Bolton v. Johns, 
5 Pa. St. 145, 150; Taggard n . Buckmore, 42 Maine, 77, 81; Buck v. 
Brian, 2 How. (Miss.) 874, 881; Montandon & Co. v. Deas, 14 Ala-
bama, 33, 44; Mo chon v. Sullivan, 1 Mont. 470, 473.
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Newport, 114 Fed. Rep. 713; The Alligator, 161 Fed. Rep. 
37; Astor Trust Co. v. E. V. White & Co., 241 Fed. Rep. 
57, 61; each vessel so receiving supplies may be made 
liable for the supplies furnished to it. The Murphy Tugs, 
28 Fed. Rep. 429. The difficulty which, under the general 
maritime law, would have blocked recovery by the Coal 
Company is solely that it did not furnish coal to the ves-
sels upon which it asserts a maritime lien; and there is 
nothing in the Act of June 23, 1910, which removes that 
obstacle.

It is urged by the Coal Company that it was the inten-
tion of Congress in passing the act to broaden the scope 
of the maritime lien and that the construction of the act 
adopted by the Circuit Court of Appeals renders the 
statute inoperative in an important class of cases which it 
was intended to reach. The language of the statute 
affords no basis for the latter assertion, and the Reports 
of the Committees of Congress (Senate Report, No. 831, 
61st Cong., 2d sess.) show that it is unfounded. Those 
reports state that the purpose of the act was this: First, 
to do away with the artificial distinction by which a 
maritime lien was given for supplies furnished to a vessel 
in a port of a foreign country or state, but denied where 
the supplies were furnished in the home port or state. 
The General Smith, 4 Wheat. 438. Second, to do away 
with the doctrine that, when the owner of a vessel con-
tracts in person for necessaries or is present in the port 
when they are ordered, it is presumed that the material- 
man did not intend to rely upon the credit of the vessel, 
and that hence, no lien arises. The St. Jago de Cuba, 9 
Wheat. 409. Third, to substitute a single federal statute 
for the state statutes in so far as they confer hens for re-
pairs, supplies and other necessaries. Peyroux v. Howard, 
7 Pet. 324. The reports expressly declare that the bill 
makes “ no change in the general principles of the present 
law of maritime hens, but merely substitutes a single
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statute for the conflicting state statutes.” The act re-
lieves the libelant of the burden of proving that credit 
was given to the ship when necessaries are furnished to 
her upon order of the owner, but it in no way lessens the 
materialman’s burden of proving that the supplies in 
question were furnished to her by him upon order of the 
owner or of some one acting by his authority. The mari-
time lien is a secret one. It may operate to the prejudice 
of prior mortgagees or of purchasers without notice. It is 
therefore stricti juris and will not be extended by construc-
tion, analogy or inference. The Yankee Blade, 19 How. 
82, 89; The Cora P. White, 243 Fed. Rep. 246, 248.

The Coal Company relies strongly upon The Kiersage, 
2 Curtis, 421, and Berwind-White Coal Mining Co. v. 
Metropolitan Steamship Co., 166 Fed. Rep. 782; 173 Fed. 
Rep. 471. The language of the state statutes there under 
consideration differs from that of the federal act. Further-
more, the state legislation creating liens for work and ma-
terials furnished in the repair and supply, as well as in the 
construction of vessels, are largely extensions of the local 
mechanic’s hen laws applicable to buildings.1

The Coal Company also urges upon our attention The 
Yankee, 233 Fed. Rep. 919, 925, 927. There the court 
in sustaining a maritime hen declared that the supphes 
were dehvered not to the charterer but to the vessel, 
holding that “a materialman may make actual delivery 
of supphes to a vessel in the maritime sense, by causing 
them to be transported by rail and water carriers by in-
terrupted stages from point of origin to the vessel side, 
when the transaction is begun by a valid order indicating 
that the supphes are for the vessel and are to be dehvered 
to her, and is completed by an actual delivery to the vessel

1 See “Confusion in the Law Relating to Materialmen’s Liens on 
Vessels,” 21 Harvard Law Review, 332, and “The New Federal Stat-
ute Relating to Liens on Vessels,” 24 Harvard Law Review, 182, both 
by Fitz-Henry Smith, Jr.
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consistent with the instructions of the order and the in-
tentions of the parties giving and accepting it.” And in 
respect to the coal supplied the court there found specific-
ally that “the quantity to be supplied to and daily con-
sumed by the Yankee, was mentioned and considered by 
the parties.” In the case at bar there was no understand-
ing when the contract was made, or when the coal was 
delivered by the libelant, that any part of it was for any 
particular vessel or even for the vessels then composing 
the fleet. And it was clearly understood that the pur-
chasing corporation would apply part of the coal to a non- 
maritime use. The difficulty here (unlike that presented 
in The Vigilanda, 58 Fed. Rep. 698; The Cimbria, 156 
Fed. Rep. 378, 382; and The Curtin, 165 Fed. Rep. 271) 
is.not in failure to show that the coal was furnished to 
the vessels but in failure to prove that it was furnished by 
the libelant.

It was also argued that the parties made an express 
agreement that the Coal Company should have a Hen; 
that is, that they created by agreement a non-statutory 
Hen. The concurrent findings of fact by the lower courts, 
which we accept (Baker v. Schofield, 243 IT. S. 114, 118; 
La Bourgogne, 210 U. S. 95, 114; The Germanic, 196 U. S. 
589, *595;) are to the contrary.

Affirmed.
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STATE OF MINNESOTA v. STATE OF 
WISCONSIN.

IN EQUITY.

No. 13, Original. Motion for appointment of commission submitted 
October 5, 1920.—Decree entered October 11, 1920.

Interlocutory decree defining boundary and appointing commission- 
ers to locate and designate it, etc. See Minnesota v. Wisconsin, 252 
U. S. 273.

This  cause came on to be heard by this court, on the 
motions and suggestions of counsel for the respective par-
ties, for the appointment of a commission to run, locate 
and designate the boundary line between the State of Min-
nesota and the State of Wisconsin, as indicated in the opin-
ion of this court, delivered on the 8th day of March A. D. 
1920, [252 U. S. 273], and thereupon and on consideration 
thereof—

It is ordered, adjudged, and decreed as follows:
1. That the true boundary line between the complain-

ant and the defendant in and through Lower St. Louis 
Bay, Upper St. Louis Bay, and the St. Louis River/from 
Upper St. Louis Bay to the “Falls” in the said river, is as 
hereinafter specified.

2. That said boundary line must be ascertained upon a 
consideration of the situation existing in 1846 and ac-
curately described by the Meade chart, more specifically 
hereinafter referred to.

3. That said boundary line runs from a point midway 
between Rice’s Point and Connor’s Point through the 
middle of Lower St. Louis Bay to and with the deep 
channel leading to Upper St. Louis Bay and to a point 
therein immediately south of the southern extremity of 
Grassy Point, thence westward along the most direct
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course through water not less than eight feet deep east-
ward of Fisherman’s Island, as indicated by the red trace 
A-B-C on Minnesota’s Exhibit No. 1 (said Exhibit 1 
being the Meade chart offered and received in evidence 
in this suit and now a part of the record), approximately 
one mile to the deep channel and immediately west of the 
bar therein, thence with such channel north and west 
of Big Island up stream to the “Falls.”

4. A commission, consisting of Samuel S. Gannett, of 
Washington, D. C.; William B. Patton, of Duluth, Minne-
sota; and John G. D. Mack, of Madison, Wisconsin, 
competent persons, is here and now appointed by the 
court to run, locate, and designate the boundary line 
between said States along that portion of said bay and 
river heretofore described in this decree, and to locate 
said boundary line by proper monuments, courses, and 
distances, as fixed by the court in this decree.

5. Before entering upon the discharge of their duties 
each of said commissioners shall be duly sworn to per-
form faithfully, impartially, and without prejudice or 
bias, the duties herein imposed, said oaths to be taken 
before the clerk of this court or before the clerk of any 
district court of the United States or before an officer 
authorized by law to administer an oath in the State of 
Minnesota or the State of Wisconsin, and returned with 
their report. Said commission is authorized and em-
powered to make examination of the territory in question 
and to adopt all ordinary and legitimate methods of sur-
vey in the designation of the true location of said boundary 
line fixed by the decree, to examine and consider carefully 
the opinion of this court delivered on March 8, 1920, 
the said Minnesota’s Exhibit 1, being the Meade chart, 
or a certified copy thereof; and said commission shall do 
all other matters necessary to enable it to discharge its 
duties and to obtain the end to be accomplished con-
formably to this decree.
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6. It is further ordered that should any vacancy or 
vacancies occur in said board of commissioners by reason 
of death, refusal to act, or inability to perform the duties 
required by this decree, the Chief Justice of this court 
is thereby authorized and empowered to appoint another 
commissioner or commissioners to supply such vacancy 
or vacancies, the Chief Justice acting upon such informa-
tion in the premises as may be satisfactory to him.

7. It is further ordered that said commissioners pro-
ceed with all convenient dispatch to discharge their 
duties conformably to this decree.

8. It is further ordered that the clerk of this court shall 
forward at once to the governor of each of said States of 
Minnesota and Wisconsin and to each of the commission-
ers hereby appointed a copy of this decree and of the 
opinion of this court delivered herein March 8, 1920, 
duly authenticated.

9. Said commissioners shall make a report of their pro-
ceedings under this decree as soon as practicable on or 
before the 1st day of May, 1921, and shall return with their 
report an itemized statement of services performed and 
expenses incurred by them in the performance of their 
duties.

10. All other matters are reserved until the coming in 
of said report or until such time as matters pertaining to 
this cause shall be properly presented to this court for 
its consideration.
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WESTERN UNION TELEGRAPH COMPANY v. 
SPEIGHT.

CERTIORARI TO THE SUPREME COURT OF THE STATE OF 
NORTH CAROLINA.

No. 241. Argued October 12, 1920.—Decided October 25, 1920.

The transmission of a telegram between two States is interstate com-
merce as a matter of fact, and the fact must be tested by the actual 

. transaction. P. 18.
In transmitting a message from one point to another in the same State, 

a telegraph company, following its habitual practice and employing 
its established system of wires, relays, etc., sent it into another State 
and back to the point of destination, this being in the circumstances 
quicker, and more convenient and economical for the company, 
than to send over wires wholly within the first State. In an action 
to recover for mental anguish caused by a mistake in the message, 
wherein the right of recovery hung on the alleged intrastate char-
acter of the message, held:. (1) That the message was interstate, 
irrespective of the motive of the defendant company in routing it 
outside the first State or of the necessity for so doing, and (2), if a 
motive to evade the jurisdiction of that State were material, it 
was error to lay the burden on the defendant company of disprov-
ing it.

178 N. Car. 146, reversed.

The  case is stated in the opinion.

Mr. Rush Taggart, with whom Mr. Francis R. Stark, 
Mr. Walter E. Daniel, Mr. Charles W. Tillett and Mr. 
Thomas C. Guthrie were on the brief, for petitioner.

No brief filed for respondent.

Mr . Just ice  Holmes  delivered the opinion of the court.

This is a suit brought in a state court by the respondent 
against the petitioner, the Telegraph Company, to re-
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cover for mental suffering caused by a mistake in deliver-
ing a telegraphic message. The message handed to the 
defendant was “ Father died this morning. Funeral 
tomorrow, 10:10 a. m.,” and was dated January 24. As 
delivered to the plaintiff on January 24 it was dated 
January 23 and thus caused her to fail to attend the 
funeral which otherwise she would have done. The mes-
sage was from Greenville, North Carolina, to Rosemary 
in the same State, and was transmitted from Greenville 
through Richmond, Virginia, and Norfolk, to Roanoke 
Rapids, the delivery point for Rosemary. This seems to 
have been the route ordinarily used by the Company for 
years, and the Company defends on the ground that the 
message was sent in interstate commerce, and that there-
fore a suit could not be maintained for mental suffering 
alone. Southern Express Co. v. Byers, 240 U. S. 612. The 
jury found that the message was sent out of North Caro-
lina into Virginia for the purpose of fraudulently evading 
liability under the law of North Carolina and gave the 
plaintiff a verdict. The presiding judge then set the ver-
dict aside “as a matter of law” and ordered a non-suit. 
But on appeal the Supreme Court of the State set aside 
the non-suit and directed that a judgment be entered on 
the verdict.

We are of opinion that the judge presiding at the trial 
was right and that the Supreme Court was wrong. Even 
if there had been any duty on the part of the Telegraph 
Company to confine the transmission to North Carolina, 
it did not do 'so. The transmission of a message through 
two States is interstate commerce as a matter of fact. 
Hanley v. Kansas City Southern Ry. Co., 187 U. S. 617. 
The fact must be tested by the actual transaction. Kir- 
meyer v. Kansas, 236 U. S. 568, 572.

As the line was arranged and had been arranged for 
many years, ever since Roanoke Rapids had been an 
independent office, Richmond was the relay point from
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Greenville to the latter place. The message went through 
Weldon, North Carolina, and was telegraphed back from 
Richmond, as Weldon business also was. It would have 
been possible, physically, to send direct from Weldon but 
would have required a rearrangement of the wires and 
more operators. The course adopted was more convenient 
and less expensive for the Company and there was nothing 
to show motives except the facts. As things were, the 
message was sent in the quickest way. The court below 
did not rely primarily upon the finding of the jury as to 
the purpose of the arrangement but held that when as 
here the termini were in the same State the business was 
intrastate unless it was necessary to cross the territory of 
another State in order to reach the final point. This, as 
we have said, is not the law. It did however lay down 
that the burden was on the Company to show that what 
was done “was not done to evade the jurisdiction of the 
State.” If the motive were material, as to which we ex-
press no opinion, this again is a mistake. The burden 
was on the plaintiff to make out her case. Moreover the 
motive would not have made the business intrastate. If 
the mode of transmission adopted had been unreasonable 
as against the plaintiff, a different question would arise, 
but in that case the liability, if it existed, would not be a 
liability for an intrastate transaction that never took 
place but for the unwarranted conduct and the resulting 
loss.

Judgment reversed.

Mr . Justice  Pitney  concurs in the result.
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HEALD ET AL., COMMITTEE OF THE PERSON 
AND ESTATE OF PETERS, v. DISTRICT OF 
COLUMBIA.

CERTIFICATE FROM THE COURT OF APPEALS OF THE DISTRICT 
OF COLUMBIA.

No. 300. Argued October 18, 1920.—Decided November 8, 1920.

The Court of Appeals of the District of Columbia has not power to 
certify questions to this court under Jud. Code, § 251, nor has this 
court power to entertain such certificate, in a case wherein the, judg-
ment or decree of the Court of Appeals would be reviewable here by 
error or appeal under § 250. P. 21. Arant v. Lane, 245 U. S. 166.

A judgment or decree of that court is so reviewable here, under the 
third paragraph of Jud. Code, § 250, when it involves the constitu-
tionality as well as the construction of an act of Congress, though 
the act be local to the District of Columbia. P. 22. American 
Security & Trust Co. v. District of Columbia, 224 U. S. 491, distin-
guished.

The power to construe a statute is a necessary incident of.the power 
to determine its constitutionality. P. 23.

Paragraphs third and sixth of Jud. Code, § 250, being reenactments of 
preexisting law, must retain the settled meaning attached to them 
before reenactment, in the absence of plain implication to the con-
trary. Id.

Dismissed.

The  case is stated in the opinion.

Mr. Vernon E. West and Mr. A. 8. Worthington for 
Heald et al.

Mr. F. H. Stephens for the District of Columbia.

Mr . Chief  Justice  White  delivered the opinion of the 
court.

The certificate made by the Court of Appeals of the 
District of Columbia as the basis for the questions which



HEALD v. DISTRICT OF COLUMBIA. 21

20. Opinion of the Court.

are propounded shows that they relate to a pending suit 
to recover taxes, assessed by the District of Columbia 
upon intangible property, pursuant to an act of Congress, 
and paid under protest on the ground that the assessment 
was “illegal and void in whole and in its several parts.” 
It suffices to say that the questions, which are stated in 
the margin,1 express the purpose of the court below to 
ask our instructions as to the constitutionality of the act 
of Congress in the light of the construction of that act 
which was the basis of the assessment of which complaint 
is made.

At bar the subject is discussed as if the case were here 
on error or appeal and, on the other hand, it is prayed that 
the power conferred in a case where a certificate is pend-
ing to order up the whole record be exerted. But as the 
want of power in the court below to make the certificate 
has been suggested, and as that naturally arises on the 
face of the record and will, if well founded, preclude pres-
ent inquiry into other questions, we come to consider that 
subject..

It is indisputable that the court below had no power to 
certify questions to this court in any case where its judg-
ment or decree would be susceptible of review in this court 
on error or appeal. Arant v. Lane, 245 U. S. 166, 168.

1 “ 1. Does Section 9 of an act of Congress approved March 3, 1917 
(39 Stat. L. 1004, 1046), under which said assessment was made, re-
quire that ‘moneys and credits, including moneys loaned and invested, 
bonds and shares of stock ... of any person, firm, association, 
or corporation . . . engaged in business within said District,’ 
but residing outside of said District, shall be assessed by the District 
of Columbia for the purpose of taxation?

“2. If it does, is it invalid? And if invalid, does that fact render 
void the entire section?

“3. Does the section require the District of Columbia to assess the 
bonds and other securities of the States and their municipal corpora-
tions held by residents of the District of Columbia; and if it does, 
does its invalidity on that account render the entire section void?”
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Whether the power to certify exists therefore must be 
decided by a consideration of § 250 of the Judicial Code 
which deals with the right to review by error or appeal. 
As, when that section is considered, it appears that its 
third paragraph in express terms confers power on this 
court to review on error or appeal judgments or decrees 
of the court below “in cases involving the construction 
or application of the Constitution of the United States, 
or the constitutionality of any law of the United States, 
or the validity or construction of any treaty made under 
its authority,” it is at once demonstrated that the court 
below was devoid of any authority to make the certificate 
and hence that this court has no jurisdiction to answer 
the questions.

But it is suggested that, as it was held in American 
Security & Trust Co. v. District of Columbia, 224 U. S. 
491, that the power conferred upon this court by para-
graph sixth of § 250, to review on error or appeal judg-
ments or decrees of the court below “in cases in which 
the construction of any law of the United States is drawn 
in question by the defendant,” embraced only the con-
struction of laws of general operation as distinguished 
from those which were local to the District of Columbia, 
therefore the grant of power to determine the constitu-
tionality of acts of Congress must be treated as applying 
only to such acts as are general in character, of which 
it is insisted the act involved in this case is not one.

But the contention disregards the suggestion of a differ-
ence between the two subjects which was made in the 
American Security Case, and overlooks the implication 
resulting from a subsequent case directly dealing with the 
same matter. United Surety Co. v. American Fruit Co., 
238 U. S. 140.

In addition, as the paragraphs of § 250 in question but 
reenact provisions of prior statutes which had been con-
strued as conveying authority to review controversies
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concerning the constitutional power of Congress to enact 
local statutes {Parsons v. District of Columbia, 170 U. S. 
45; Smoot v. Heyl, 227 U. S. 518), the proposition con-
flicts with the settled rule that, where provisions of a 
statute had previous to their reenactment a settled sig-
nificance, that meaning will continue to attach to them 
in the absence of plain impheation to the contrary. Lati-
mer v. United States, 223 U. S. 501, 504; Anderson v. 
Pacific Coast S. S. Co., 225 U. S. 187, 199; Louisville 
Cement Co. v. Interstate Commerce Commission, 246 U. S. 
638, 644.

That a decision below which merely deals with and in-
terprets a local statute is not subject to review by error 
or appeal, affords no basis for saying that the exertion 
of the infinitely greater power to determine whether Con-
gress had constitutional authority to pass a statute local 
in character should be necessarily subjected to a like limi-
tation. To the contrary, the elementary principle is that 
the right to pass upon the greater question, the constitu-
tional power of Congress, draws to it the authority to 
also decide all the essential incidents, even though other-
wise there might not be a right to consider them. Field 
v. Barber Asphalt Paving Co., 194 U. S. 618, 620; William-
son v. United States, 207 U. S. 425,432; Michigan Central 
R. R. Co. v. Vreeland, 227 U. S. 59, 64; Wilson v. United 
States, 232 U. S. 563, 565; Singer Sewing Machine Co. v. 
BrickeU, 233 U. S. 304, 313.

It follows that the certificate must be and it is
Dismissed for want of jurisdiction.
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NEW YORK SCAFFOLDING COMPANY v. LIEBEL- 
BINNEY CONSTRUCTION COMPANY.

CERTIORARI TO THE CIRCUIT COURT OF APPEALS FOR THE 
THIRD CIRCUIT.

No. 22. Argued October 7, 8, 1920.—Decided November 8, 1920.

The court notices the earlier forms of scaffolding used in the construc-
tion of buildings. P. 26.

The fact that certain advantages over the prior art asserted for the 
patented device here in question were not asserted in the patent itself, 
held not to deprive the patent of their benefit in determining whether 
the device was an invention. P. 31.

Patent No. 959,008, claims 1 and 3, to Elias H. Henderson, for im-
provements in scaffold-supporting means, does not involve any 
invention over the prior art as displayed in the earlier patent to 
William J. Murray, but merely mechanical changes, easy to discern 
and to make, and incidental to the main idea of the Murray patent. 
Pp. 27-31.

243 Fed. Rep. 577, affirmed.

The  case is stated in the opinion.

Mr. Frederick P. Fish, with whom Mr. C. P. Goepel, 
Mr. R. W. Hardie and Mr. F. C. Somes were on the briefs, 
for petitioner.

Mr. Wallace R. Lane and Mr. Robert H. Parkinson for 
respondent.

Mr . Justice  Mc Kenna  delivered the opinion of the 
court.

Suit for infringement by the Construction Company 
of a patent dated May 24, 1910, and numbered 959,008, 
for new and useful improvements in ‘1 Scaffold-Supporting
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Means,” granted to Elias H. Henderson. Petitioner is 
assignee of the patent.

An injunction was prayed, accounting of profits and 
damages.

The patent is in the usual form, but a special manner of 
use of the invention is alleged. It is alleged that, since 
the acquisition of the patent, petitioner has been largely 
engaged in different cities of the United States in putting 
the invention into practice, and the manner thereof has 
been to construct and lease for use to builders and others 
at a specified royalty or price per week, the scaffolds em-
bodying the invention, petitioner retaining the ownership 
of and title to the scaffolds, they being returned to pe-
titioner upon the completion by the lessees of the work 
for which the scaffolds had been required.

The answer of the Construction Company directly 
put in issue certain of the allegations of the petition. It 
admitted, however, the use of scaffolds which it purchased 
from the Eclipse Scaffolding Company of Omaha, Ne-
braska, but alleged that such scaffolds did not contain 
or embody the invention protected by patent No. 959,008, 
in any way or manner.

It is also alleged that petitioner, sometime prior to 
February 21, 1914, brought suit in equity in the United 
States District Court for the District of Nebraska, against 
one Egbert Whitney, predecessor in the title of the Eclipse 
Scaffolding Company to the scaffolds sold by the latter 
company to the Construction Company, in which suit 
infringement of patent No. 959,008 was alleged.

In that suit a patent of one William J. Murray was 
pleaded, but the Scaffolding Company withdrew its case 
as to that patent and relied on claims 1 and 3 of the patent 
to Henderson, and the court decreed that the claims were 
void for want of invention, and it is alleged that the Con-
struction Company “is entitled to the protection of said 
decree.”
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On the issues thus made by bill and answer proofs were 
taken and the court decreed against the patent, saying, 
in its opinion, that “the Henderson patent has not sup-
planted others, nor has the influence of its owner been 
exerted to that end. It barely represents a step in the 
art. It does not disclose invention.” And further, “In 
view of the conclusion reached by this court that claims 
1 and 3 of the patent in said suit are invalid, it is unneces-
sary to do more than touch upon the matter of infringe-
ment. The evidence of infringement is meagre, and yet, 
if the claims of patent in suit were to be held valid with 
a range of equivalents, infringement would be found.” 
The decree was affirmed by the Circuit Court of Appeals. 
243 Fed. Rep. 577.

The Construction Company pleaded in defense, as 
we have said, the decree of the District Court of Nebraska 
in the suit of petitioner against Egbert Whitney, but that 
decree was reversed by the Circuit Court of Appeals, 224 
Fed. Rep. 452. The reversal and the opinion of the Cir-
cuit Court of Appeals thereon are much relied on in this 
suit, and we may say constituted the inducement to issue 
certiorari. It is seemingly antithetical to the opinion and 
judgment under review, and the Circuit Court of Appeals 
for the Third Circuit felt and expressed the embarrass-
ment of “disturbing the force of a decision of a court of 
coordinate jurisdiction,” formed “upon precisely the same 
issues and upon substantially the same facts.” The court, 
however, felt constrained to an “opposite judgment” 
and decided that Henderson made but “formal changes” 
in the prior art which involved no invention, and affirmed 
the decree of the District Court.

Necessarily, for an estimate of Henderson’s patent 
we must consider the prior art. It is detailed by witnesses, 
explained by counsel, and illustrated. Specific descrip-
tions are not necessary. We may refer to our own ob-
servation of the first forms of scaffolding. To quote
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District Judge Orr, “ Originally, scaffolding was made to 
rest upon the ground and was increased in height as the 
building of the structure demanded/’ The first forms of 
scaffolding which constituted the prior art are described 
by a witness as “the thrust out scaffold, the pull scaffold, 
the timber scaffold; that they were built right up to the 
front of the building.” In 1900, he testified, “a new de-
vice came on the market, or a new structure, and, in place 
of building up from the ground, they hung a rigid iron 
frame from the upper stories of the building. That could 
be used on three or four stories sometimes. It was heavy, 
inconvenient to handle, and did not meet with very great 
success, although it did seem to be an improvement over 
the old poles. Then there came another form of scaffold-
ing, which was a suspended wire platform scaffold, sus-
pending the wires from the top of the building. . . . 
Then there came the Cavanagh overhead scaffolding 
machine. . . . That machine became fairly well 
used, after being introduced, and was apparently a great 
improvement over any other. Then Murray came in 
the market with his platform machine; a machine oper-
ated from the platform, the fastening of the wire that sup-
ported the platform being from above, the wire being 
secured to the out-riggers from the upper part of the build-
ing. Then the Henderson machine, supported by cables 
from the upper part of the building, and similar in a great 
many respects, except that the machines were placed in 
the opposite position, enabling you to make a scaffold 
of any width, which would seem to be the latest.”

The Murray patent, therefore, is the step in the prior 
art preceding that made by Henderson and a comparison 
of the latter’s patent with it, the Murray patent, is im-
mediately indicated.

Murray describes his invention to be of “new and use-
ful Improvements in Adjustable Scaffolds.” The object 
of it, he said, was to provide such a scaffold as would
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“permit of adjustment at any height during the construc-
tion of a building or the repair thereof.” And he claimed, 
“The combination with two bars having means for de-
tachably securing them to a building, of a platform, frames 
on said platform carrying means operable from the plat-
form and having connections adapted to be connected 
to one of said bars for raising the platform, and support-
ing means on said frames extending above the said bar 
when the platform has been fully raised and adapted to 
detachably engage said bar and rigidly support the plat-
form therefrom, whereby, the platform may be connected 
to one bar by the raising means and raised to a level to 
engage the supporting means with said bar and may then 
remain supported by said bar while the other bar is placed 
at a higher level and the raising means secured to the 
latter, the bars thus becoming alternately points of rais-
ing support and of rigid support for the platforms.”

On page 29 is the illustrative diagram of the claim.
Henderson describes his invention as “certain new and 

Improved Scaffold-Supporting Means,” and further says 
it relates “to an improved means for supporting scaffolds 
used in connection with the construction of buildings and 
their repair.” In other words, the patent is, as the Murray 
patent is, for improvement of scaffold supporting means. 
And the details given by Murray, or necessarily implied 
by him, and the inevitable adjuncts “of cross beam and 
floor piece” are made elements in the combinations 
claimed in three claims. There is a change from the 
Murray hoisting device and it is described to consist 
“of a continuous U-shaped metal bar extending around 
the under side of and upward from the associated 
beam, . . .” The continuity of metal is the novel 
element asserted. Counsel emphasize it, not so much 
for itself as for what it permits. It permits according to 
counsel, a “hinged or loose jointed connection between 
the putlog [called in the claims “cross beams”] and the
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frames that support the putlog and the hoisting mechan-
ism,” and counsel say that this is a “ separate and dis-
tinct entity from the elements'of the Murray patent, 
differing in structure, function and result produced.” 
And of this it is insisted there was no suggestion in the 
Murray patent, it containing but a single claim and a 

single idea, “the idea of supporting the scaffold to out-
riggers by means of auxiliary bars or rods,” so that the 
platform or scaffold by the lengthening of the cables can 
be raised to a greater height than before. In other words, 
the assertion is that Murray invented nothing and saw 
nothing in his device but means of raising the scaffold, 
and, to use counsel’s word, all other “functions” were
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beyond his vision. Or again, and to bring out clearly 
counsel’s contention, “Henderson did not do what Mur-
ray did. Murray provided means for supporting a plat-
form temporarily on one set of outriggers while the cables 
were being adjusted to a higher set of outriggers. That 
is all Murray did, and that was embodied in the one claim 
of the patent and that is what Henderson did not do. 
Murray, on the other hand, never suggested the idea of 
making a hinged or flexible connection between the put-
logs and their supporting frames.” The utility of this 
construction is the final assertion, and that the continuity 
of metal of the stirrup adds strength, and the loose jointed 
connection of the putlogs with it gives “flexibility longi-
tudinally and also transversely of the platform” and “en-
ables the operator to raise the scaffold machines one at a 
time, allowing the putlogs to tip or hinge over the support 
of the U-frame, leaving the machine to stand erect at all 
times.” The advantage of this is emphasized in various 
ways and the construction, it is insisted, quoting the 
patent, “secures the greatest possible amount of security.”

Claims 1 and 3 are inserted in the margin.1 The fol-
lowing is an illustration of them taken from brief of coun-
sel. [See p. 31].

It is further contended that the arrangment of the hoist-
ing device parallel to a building, instead of at right angles

1 “ 1. A scaffold consisting in the combination of cross beams, floor 
pieces extending between such beams, and a hoisting device associated 
with each end of each beam, each hoisting device consisting of a con-
tinuous U-shaped metal bar extending around the under side of and 
upward from the associated beam, and a hoisting drum rotatably sup-
ported by the side members of such bar.”

“3. A scaffold consisting of a plurality of U-shaped bars arranged in 
pairs, a cross beam laid in and extending between each pair of such 
U-shaped bars, a floor laid upon said cross beam, a drum rotatably 
supported between the upwardly extending side members of each of 
said U-shaped bars, and means for controlling the rotation of said 
drum,”
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to it as in the Murray patent, gives more room to the work-
ing masons and mechanics, and contributes therefore to 
their security. This advantage was asserted in the patent, 
the others were not, nor displayed or counted on. They, 
however, may be conceded. The fact of non-display in 
the patent, while it does not militate against his claims 
for the advantages, causes surprise at least, considering 
the emphasis that is now put upon them and the asser-
tion that they distinguish and make superior his mechan-

isms to all that preceded them. However, we may con-
cede to counsel, for the sake of the argument, all of the 
uses and excellences of the patent, even though not dis-
cerned by Henderson, but his pretensions, whether at 
first hand or second, his or those of his counsel, must be 
subjected to the test and estimate of the prior art and so 
subjecting them we can discern no exercise of invention. 
The changes were simply mechanical, easy to discern, 
and as easy to make, incidental entirely to the main idea 
of Murray which was, as was declared by him, to provide 
a scaffold that would “ permit of adjustment at any height 
during the construction of a building or the repair thereof” 
—a scaffold which might “be readily moved from one
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position to another by the workmen thereon without in-
terfering materially with the work being performed,” 
and one “in which different supports are employed,” 
and “in which the shifting from one set of supports to 
another set,” might “be accomplished without interfering, 
in any degree, with the workmen thereon or their work.” 
A glance at the diagram which we have given will show 
that he accomplished his purpose and the way he ac-
complished it; a glance at the diagram we have given of 
the Henderson device will show that it is a substantial 
imitation of Murray’s scaffold, the variations being only 
mechanical. The chief difficulty we have found in the 
case is the plausibility of the arguments of counsel, and 
that it secured the assent of the Circuit Court of Appeals 
for the Eighth Circuit and other courts and strength from 
such assent.

Decree affirmed.

NEW YORK SCAFFOLDING COMPANY v. CHAIN 
BELT COMPANY ET AL.

CERTIORARI TO THE CIRCUIT COURT OF APPEALS FOR THE 
SEVENTH CIRCUIT.

No. 23. Argued October 7, 8, 1920.—Decided November 8, 1920.

Patent No. 959,008, claims 1 and 3, to Elias H. Henderson, for improve-
ments in scaffold-supporting means, exhibits no invention over the 
prior art. Pp. 34, et seq. New York Scaffolding Co. v. Liebel-Binney 
Construction Co., ante, 24.

The fact that a change in a composite instrumentality was readily 
made may be evidence that the change was the result of mere me-
chanical facility as opposed to invention. P. 36.

Advantages found in a patented device may count in favor of the 
patentee though he did not discern them when he secured his patent; 
but if the device is only an alteration of an earlier patented device,



N. Y. SCAFFOLDING CO. v. CHAIN BELT CO. 33

32. Opinion of the Court.

involving no invention, they redound to the benefit of the earlier 
patentee though he also was unaware of them and did not attribute 
them to his invention. P. 37.

245 Fed. Rep. 747, reversed.

The  case is stated in the opinion.

Mr. Frederick P. Fish, with whom Mr.,C. P. Goepel, 
Mr. R. W. Hardie and Mr. F. C. Somes were on the briefs, 
for petitioner.

Mr. Wallace R. Lane and Mr. Robert H. Parkinson for 
respondents.

Mr . Justice  Mc Kenna  delivered the opinion of the 
court.

Suit by petitioner against Chain Belt Company et al., 
for infringement of a patent considered in No. 22, ante, 
24. The bill contains the usual allegations, and prays 
for an accounting, for damages, and injunctions, prelim-
inary and final.

A copy of the opinion of the Circuit Court of Appeals 
for the Eighth Circuit in the suit of the Scaffold Com-
pany against Egbert Whitney, expressing the judgment of 
the court sustaining the validity of the patent and ad-
judging Whitney to be an infringer of it, is attached to 
the bill.

The answer denied invention and set forth a number of 
patents as anticipations, among others, a patent to Wil- 
Ham Murray. A dismissal of the suit was prayed.

A trial was had upon the issues thus made, which re-
sulted in an interlocutory decree awarding an injunction, 
adjudging infringement, and an accounting.

The injunction decreed is as follows: “That an injunc-
tion be issued under the seal of this court, unto the said 
Chain Belt Company, and the said Egbert Whitney,
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enjoining them, and each of them, their several agents, 
officers, employees and all persons in privity with them, 
and each of them, from making or selling, or causing to be 
made or sold, the machine known as ‘Whitney Scaffold 
Hoist Machines,’ and ‘Little Wonder’ machines, to be 
used in the combinations of claims 1 and 3 of said U. S. 
Patent No. 959,008, or from using or causing said machines 
to be used in the combinations of said claims, or from in-
fringing upon said claims in any manner whatsoever.”

The Circuit Court of Appeals agreed with the District 
Court that the Henderson patent exhibited invention, 
expressing the view, however, that, while its advance was 
slight, it was “not so wholly wanting in invention or 
novelty as to justify a finding contrary to the presumptive 
validity of the grant to him.” The court fortified its 
views by the decision of the Circuit Court of Appeals of 
the Eighth Circuit in New York Scaffolding Co. v. Whit-
ney, 224 Fed. Rep. 452, citing, however, to the contrary, 
the decision of the Circuit Court of Appeals of the Third 
Circuit, in New York Scaffolding Co. v. Liebel-Binney 
Construction Co., 243 Fed. Rep. 577, the decision we have 
just affirmed. Ante, 24.

The court, however, decided that the decree was “er-
roneous in finding infringement in the manufacture or 
sale or in any use of the Little Wonder machine.” The 
decree of the District Court was reversed with direc-
tions to enter a decree in accordance with the views ex-
pressed.

The Henderson patent was made the basis of recovery 
in New York Scaffolding Co. v. Liebel-Binney Construction 
Co., No. 22, just decided, and there we estimated its in-
ventive quality as tested by the prior art, and as represen-
tative of that we took the patent of William Murray, ac-
cepting it as an advance upon the prior art.

We need only add to what was there said that our con-
clusion is confirmed by Henderson’s testimony, which
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we insert in the margin somewhat fully, as it cannot be 
adequately represented in condensation or by paraphrase?

1 After stating the schools and colleges he had attended, and that he 
was admitted to the bar in 1910, he testified as follows:

“Q. Will you state when you first acquired any knowledge of the 
scaffolding business and how it came about?

A. The first time I had any occasion to consider scaffolding on build-
ings was about in February, 1910—February, 1909. I was having 
dinner with Mr. Merrill, then president of the Noel Construction Com-
pany, and I explained to Mr. Merrill a certain gas engine I was de-
signing attempting to get a patent at that time, and Mr. Merrill, whom 
I had known while I was at the academy at Annapolis, put up to me a 
proposition of scaffolding on the city hall, which the Noel Construction 
Company was then building in Chicago, and explained to me the great 
expense of building up a scaffold from the ground, and stated that it 
was much more convenient and cheaper to scaffold by swinging the 
scaffold from an overhead outrigger. He said there was such a scaffold 
in use and being put up by a New York concern, but that the rental 
charged'by the New York concern was prohibitory of its use on the city 
hall, and said with my mechanical training I ought to be able to devise 
a means of swinging a scaffold, and instructed me to go ahead and see 
what I could do.

* * * * * * * *
A. It was in February, 1909.”
He further testified that Mr. Merrill called his attention to devices 

that were then in use in Chicago at the Blackstone Hotel, and that 
shortly after he went down to the hotel.

He further testified:
“A. On the north side of the building there was a scaffold suspended 

by overhead outriggers, cables led down to a drum, the cable passed 
over a little pulley wheel on the top cross member of the scaffold down 
to a drum, and the drums were in pairs opposite at right angles to the 
building. These drums were supported above a U-frame which was 
held in place, bolted, with two angle irons, the bolts passed thro’ 
the U-frame, and then the planking were laid along the scaffold on top 
of the angle irons which was bolted to the U-frames and the drums were 
operated by means of the ratchet lever, to which the men put a pipe, 
making an extension, and pumped it up and down. *

Q. Just how were the putlogs supported relative to the U-frame con-
cerning which you have testified?
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From his testimony, it is certain that his scaffold did not 
cause him sleepless nights or laborious days. He was not 
experienced in the art of which it is an example. It may be 
that the conceptions of invention cannot be tested by such 
experience or by moments of time, and that originality

A. The putlogs were bolted alongside of the U-frame and the bolts 
passed through the U-frame.

Q. Did you see the machines operate?
A. Yes, the men were laying brick along the scaffold, a couple of 

laborers hoisted one end of the scaffold.
Q. So you saw it raised during the time you were there?
A. Yes, sir.
Q. At that time had you done any work on what later developed into 

your patent in suit?
A. I had not.”
And further:
“ A. I didn’t do anything further until about the middle of May. Mr. 

Merrill called me up and asked to come down to the office. »1 went 
down and he asked me if I had a scaffold ready for him, or had any ideas. 
I told him no, that I had not. He said, ‘ I have been depending upon 
you to design something, and I have got to have something.’ So he 
called in Mr. Peterson, the superintendent, took me over to the city 
hall and showed me the wall he wanted to scaffold in the court there, 
and I then went over to Carpenter & Company and inspected some 
winches he had there to see if it was practicable to bolt the winches 
to wooden putlogs. And owing to the fact that Carpenter & Company 
wanted more money than Merrill could pay, for scaffold, didn’t make 
a deal with him. Then I went home and made up the design for the 
scaffold that I subsequently applied for a patent on, and took it down to 
Brown & Williams’ attorneys, and asked them if I could get a patent on 
it. They thought I could. Mr. Merrill said he would have Parker & 
Carter investigate if there would be no infringement on the winch and 
instead of bolting the windlass to the putlog, I found I could utilize 
pieces of 2x10 around the building for putlogs and place them in the 
U-frame, and would make the scaffold easier to put into the building 
and much simpler to dismantle—take off.

Q. Where did you get your knowledge of the U-frames being used in 
this line of work?

A. I saw U-frames on the Blackstone Hotel. It is just an ordinary 
stirrup.”
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does not need the aid or delay of drudgery; but one is 
forced to think that where a change is readily made in any 
composite instrumentality the change is not the prompting 
or product of invention. Indeed, it is a common experience 
in patent cases that mere mechanical facility can alter or 
change the form in which originality and merit expressed 
themselves and assert for it the claim of invention. This 
case is an example of such pretension. We may repeat 
counsels’ question and ask, What did Henderson do that 
Murray did not do? He made the U-frame which sup-
ported the hoisting device of continuous metal instead, 
as Murray did, of several pieces riveted together, and in 
the stirrup which it formed he rested the putlogs or beams 
loosely making a hinged joint connection between the 
stirrup and the hoisting machines with a resulting flexi-
bility. This consequence and its advantage, if it have 
such,1 it is admitted, he did not discern, and naturally. 
His purpose was evasion. To evasion he was prompted. 
Beyond what was necessary to that, he exerted no vision 
or conception. He had had no experience in the art, and 
what knowledge of the Murray scaffolding he had was 
obtained by a thirty minutes’ observation of it in opera-
tion. We yield to the assertion of counsel that he cannot 
be deprived of an advantage because he did not discern 
it, but the same concession must be given to Murray. 
He was entitled to all of the benefit that he claimed for his 
device, or that can be given to it by formal changes.

It will be observed that the Circuit Court of Appeals 
and the District Court disagreed in their views of the re-

1 There is a denial of advantage, and it was admitted at the argument 
that rigidity of the putlog and frame was sometimes resorted to. Coun-
sel tried to minimize the necessity or practice by saying that it was 
accomplished by a ten-penny nail. Manifestly it was the effect and 
its necessity or advantage which were important, not the means of 
their accomplishment, and the necessity or advantage cannot be esti-
mated by the size of the nail.
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lation of the Little Wonder machine to the Henderson 
device, the latter considering it an infringement, the for-
mer determining otherwise, and to that extent reversing 
the decree of the District Court. Both courts, however, 
concurred in ascribing invention to the Henderson device. 
In this both courts erred, and the decree of the District 
Court is therefore reversed and the case remanded to that 
court with directions to dismiss the bill of complaint on 
the ground that the Henderson patent is invalid, it ex-
hibiting no invention.

Reversed.

UNITED STATES v. BUTT, ALIAS WONG SING.

ERROR TO THE DISTRICT COURT OF THE UNITED STATES FOR 
THE NORTHERN DISTRICT OF CALIFORNIA.

No. 275. Submitted October 18, 1920.—Decided November 8, 1920.

An indictment for unlawfully bringing Chinese aliens into the United 
States will lie under § 8 of the Immigration Act of February 5, 1917, 
where the acts charged do not go far enough to amount to a landing 
in violation of § 11 of the Chinese Exclusion Act of July 5,1884. P. 
41.

Reversed.

Writ  of error under the Criminal Appeals Act (c. 2564, 
34 Stat. 1246), to review a judgment sustaining a motion 
to quash an indictment charging defendant with bringing 
certain Chinese aliens into the United States, viz., into 
the bay and port of San Francisco by vessel, in violation 
of § 8 of the Immigration Act of February 5, 1917, c. 29, 
39 Stat. 880, which reads as follows: “That any person, 
including the master, agent, owner, or consignee of any 
vessel, who shall bring into or land in the United States,
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by vessel or otherwise, or shall attempt, by himself or 
through another, to bring into or land in the United States, 
by vessel or otherwise, or shall conceal or harbor, or at-
tempt to conceal or harbor, or assist or abet another to 
conceal or harbor in any place, including any building, 
vessel, railway car, conveyance, or vehicle, any alien not 
duly admitted by an immigrant inspector or not lawfully 
entitled to enter or to reside within the United States 
under the terms of this Act, shall be deemed guilty of a 
misdemeanor, and upon conviction thereof shall be pun-
ished by a fine not exceeding $2,000 and by imprisonment 
for a term not exceeding five years, for each and every 
alien so landed or brought in or attempted to be landed or 
brought in.” The Chinese Exclusion Act of July 5, 1884, 
c. 220, § 11, 23 Stat. 117, provides: “That any person who 
shall knowingly bring into or cause to be brought into the 
United States by land, or who shall aid or abet the same, 
or aid or abet the landing in the United States from any 
vessel, of any Chinese person not lawfully entitled to 
enter the United States, shall be deemed guilty of a mis-
demeanor, and shall on conviction thereof, be fined in a 
sum not exceeding one thousand dollars, and imprisoned 
for a term not exceeding one year.”

Mt . Assistant Attorney General Stewart and Mr. H. S. 
Ridgely iov the United States:

Chinese aliens are embraced within the scope of § 8 
of the Immigration Act. United States v. Wong You, 
223 U. S. 67; United States v. Woo Jan, 245 U. S. 552, 
557. These decisions established the following prop-
ositions:

1. That the Chinese exclusion laws and the immigration 
laws each stand in their own integrity.

2. That Chinese persons are aliens within the meaning 
of the immigration laws.

3. That if Chinese aliens offend against the immigration
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laws they may be dealt with under those laws even though 
they might also be dealt with under the Chinese exclusion 
laws.

It therefore follows that one who brings Chinese aliens 
into the United States does not escape amenability to 
the applicable criminal provisions of the immigration 
laws merely because the aliens are of Chinese origin. 
Obviously, if the immigration laws embrace Chinese aliens, 
as ruled by this court, supra, it would be difficult to find 
a legal theory which would except from the reach of those 
laws one who aids the entry of Chinese aliens, as here 
charged.

The contrary theory necessarily asserts that while 
Wong You, to use that case as an illustration, violated 
the immigration act by the surreptitious manner in which 
he entered, and could be dealt with under those laws, yet 
if the facts had further shown that he had been brought 
in by another, e. g., Butt, the defendant here, the party 
bringing him in would escape prosecution solely because 
the alien was of Chinese origin, although that mere fact 
did not protect the Chinaman himself from the penalties 
of the immigration act. Such an illogical result furnishes 
additional demonstration of the error into which the court 
below fell.

Stoneberg v. Morgan, 246 Fed. Rep. 98, manifests the 
view that the Chinese exclusion laws furnish the sole 
guide for dealing with cases involving Chinese aliens, and 
the immigration laws are a similar guide for all other 
aliens. Obviously, as above pointed out, that view must 
fail when tested by the principles of construction an-
nounced by this court in United States v. Wong You, 
supra. Ci. Ex parte Li Dick, 176 Fed. Rep. 998; In re 
Lee Sher Wing, 164 Fed. Rep. 506; Looe Shee v. North, 
170 Fed. Rep. 566.

No brief filed for defendant in error.
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Mr . Justice  Mc Kenna  delivered the opinion of the 
court.

Error to review a judgment of the District Court quash-
ing an indictment against defendant in error, Butt, which 
charged him with feloniously bringing four Chinese aliens 
into the United States, in violation of the Immigration 
Act of February 5, 1917, c. 29, 39 Stat. 874, 880.

The legality of the ruling depends upon the coexistence 
of that act with the Chinese Exclusion Act of July 5, 
1884, c. 220, 23 Stat. 115, 117.

We may use in exposition of the case the memorandum 
of the District Court (Judge Rudkin). It appears there-
from that an earlier indictment was presented against 
Butt charging him in three counts with having brought 
the same four Chinese aliens into the United States. The 
first two counts were basbd on § 8 of the Immigration 
Act of February, 1917, and the third count on § 11 of the 
Chinese Exclusion Act. All of the counts were based on 
the unlawful landing of four Chinese laborers into the 
United States. A motion to quash the first and second 
counts on the ground of misjoinder, and on the further 
ground that the several acts did not state facts sufficient 
to constitute a crime, was granted. The ruling was based 
on a decision of the Circuit Court of Appeals for the 
Eighth Circuit, 246 Fed. Rep. 98.

Upon the trial of the third count a verdict of not guilty 
was directed by the court (Judge Farrington), the Gov-
ernment having failed to prove that the Chinese were 
actually landed in the United States.

On June 11, 1919, the indictment in controversy was 
found. As we have said, it charged Butt with bringing 
the same Chinese aliens into the United States, and all 
of its counts were based on the Immigration Act. A mo-
tion to quash was made, accompanied by the record in 
the former case, in the nature of a plea of former jeopardy.
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To this procedure the Government consented, but con-
tended that inasmuch as defendant did not proceed far 
enough to violate § 11 of the Exclusion Act, he was sub-
ject to prosecution under § 8 of the Immigration Act, it 
being broader and more comprehensive in its terms. To 
this contention the court replied, and we quote its lan-
guage, “In my opinion Congress did not intend that the 
courts should indulge in any such refinement as this. In 
other words, Congress either intended that persons bring-
ing Chinese laborers into the United States should be 
prosecuted under the immigration act or that they should 
not. Such was manifestly the view of the Circuit Court of 
Appeals for the Eighth Circuit in the case already cited.” 
The court considered that it was its duty to follow that 
decision until the question should be decided by the Cir-
cuit Court of Appeals for the Ninth Circuit or by this 
court. The motion to quash was sustained.

This ruling is attacked and that of the case adduced 
in its support, by the citation of United States v. Wong 
You, 223 U. S. 67, and United States v. Woo Jan, 245 
U. S. 552, 557.

The cases support the contention for which they are 
cited, and it follows therefore that the ruling of the Dis-
trict Court in the case at bar sustaining the motion to 
quash the indictment was error, and it is reversed.

So ordered.
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PRYOR ET AL., RECEIVERS OF THE WABASH 
RAILROAD COMPANY, v. WILLIAMS.

CERTIORARI TO THE SUPREME COURT OF THE STATE OF
MISSOURI.

No. 26. Argued October 8, 1920.—Decided November 8, 1920.

Assumption of risk is a bar to the action, in a case governed by the 
Federal Employers’ Liability Act, and does not, like contributory 
negligence, operate merely in reduction of damages. P. 45.

In an action governed by the Federal Act, where the injuries resulted 
from plaintiff’s being furnished, and using, an obviously defective 
claw bar for drawing bolts, the Supreme Court of Missouri, applying 
a local construction of the common law, decided that, as the risk was 
attributable to his master’s negligence, the plaintiff did not assume 
it, but was guilty of contributory negligence, which went only to the 
damages under the Federal Act. Held, erroneous under repeated 
decisions of this court defining the nature and effect of assumption 
of risk and adjudging that the Act prevails over state law. Id.

272 Missouri, 613, reversed.

The  case is stated in the opinion.

Mr. Frederic D. McKenney, with whom Mr. James L. 
Minnis and Mr. N. S. Brown were on the brief, for pe-
titioners.

Mr. Roy W. Rucker for respondent.

Mr . Justice  Mc Kenna  delivered the opinion of the 
court.

Action for personal injuries based on Employers’ 
Liability Act. Negligence is charged against petitioners 
as Receivers of the Wabash Railroad Company.

Respondent Williams, plaintiff in the action, was en-
gaged in tearing down a bridge on the line of the railroad,
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and a defect in a claw bar, which he was directed to use, 
caused the bar to slip while he was attempting to draw a 
bolt; in consequence, he lost his balance and fell to the 
ground, a distance of twelve feet. The defect, it is alleged, 
Williams did not know.

Negligence, however, was charged against him, and 
assumption of risk and contributory negligence.

He recovered a verdict in the sum of $5,000. Motions 
for new trial and arrest of judgment were denied, and the 
case was appealed to the Kansas City Court of Appeals.

The facts, as recited by the court, are that Williams was 
twenty-one years old, and had been reared on a farm. He 
entered the service of the railroad as a common laborer 
in August, 1915, and worked for it until his injury in 
November of that year, his work being that of “helping 
build steel bridges and taking down old ones.” He was 
ordered by the foreman in charge of the work to use a 
claw bar which was defective, in that the claws “had be-
come so rounded and dulled by long usage that they could 
not be made to grip the shank securely, and slipped from 
their hold when plaintiff [Williams] pressed downward on 
the handle, causing him to lose his balance and fall from 
the cap to the ground.”

The plaintiff stated that to discover the defect required 
an inspection of the underside of the tool, and that, in 
obeying the order of the foreman, he did not pause to make 
such inspection, but used the tool without any but casual 
inspection of its top surface, which did not reveal the 
defect.

The railroad was engaged in interstate commerce and 
the. cause of action, under the case as made, fell within 
the purview of the Federal Employers’ Liability Act.

The conclusion of the court was that “The defect in 
the clawbar was so obvious that the most cursory and 
superficial inspection would have disclosed it to the plain-
tiff.” And further, “The risk was just as obvious as the
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defect. This was a simple tool which, in the course of use, 
would be expected to fall into such defective condition, 
and plaintiff must be held to have appreciated the danger 
and to have voluntarily assumed it.”

The court reversed the judgment. It denied a motion 
for rehearing, but considered and adjudged “that on 
account of one of the Judges deeming the decision to be in 
conflict with Fish v. Railway, 236 Missouri, 106, 123, it is 
without jurisdiction, and therefore orders said cause cer-
tified to the Supreme Court for its determination.”

The Supreme Court, upon considering Fish v. Railway 
and other cases, decided that “it was the duty of the mas-
ter to furnish the servant a reasonably safe clawbar with 
which to do the work. The failure to furnish that char-
acter of a clawbar was negligence upon the part of the 
master. If the defects were so glaring, and the clawbar 
so patently defective that an ordinary prudent servant 
would not have used it, then its use under such circum-
stances was negligence upon the part of the servant, which 
negligence under the rule in Missouri would bar him 
from a recovery. But not so under the Federal statute.” 
In other words, the court held that Williams’ assumption 
of the risk did not have the consequence assigned to it 
by the Kansas City Court of Appeals, but, if it existed, 
amounted in legal effect only to contributory negligence, 
and that such negligence under the federal statute worked 
a reduction of damages and not a defeat of the action, 
and applying these elements of decision, adjudged that 
the “case was well tried by the court nisi, and its judg-
ment should be affirmed.” It was so ordered.

In its view of the federal statute and the defence under 
it, the court erred. Seaboard Air Line Railway v. Horton, 
223 U. S. 492; Jacobs v. Southern Ry. Co., 241 U. S. 229; 
Chesapeake & Ohio Ry. Co. v. De Atley, 241 U. S. 310; 
Erie R. R. Co. v. Purucker, 244 U. S. 320; Boldt v. Pennsyl-
vania R. R. Co., 245 U. S. 441.
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And the requirement of the act prevails over any state 
law. Seaboard Air Line Railway v. Horton, supra; At-
chison, Topeka & Santa Fe Ry. Co. v. Harold, 241 U. S. 
371; New York Central R. R. Co. v. Winfield, 244 U. S. 
147; New Orleans & Northeastern R. R. Co. v. Harris, 247 
U. S. 367.

Counsel for respondent, however, insists that the views 
of the Supreme Court upon the ruling of the assumption 
of risk is “of purely academic interest and of no practical 
importance” in the consideration of the legality of the 
verdict and judgment in the trial court. That court, it 
is said, submitted the fact to the jury and also submitted 
the relative contribution of Williams’ negligence and the 
negligence of defendants to his injury. But this is an un-
derestimate of the action of the trial court. The court 
was requested to instruct the jury that the effect of the 
assumption of risk by Williams incident to the use of the 
claw bar, and the circumstances under which it was used, 
was to reHeve defendants from Habihty “for the injury 
resulting therefrom.” The court refused the instruction 
as it was requested and amended it by adding thereto 
“and such fact [the assumption of risk] will be considered 
by you in determining the amount of plaintiff’s recovery, 
if any, under all of the instructions.”

The refusal and modification were assigned as error and 
the Supreme Court considered and decided, as we have 
seen, that the fact was of no determining importance and, 
if it existed, only constituted contributory negligence and 
could operate only in reduction of the amount of recovery, 
not defeat recovery. This was error as we have seen.

Judgment reversed and cause remanded for further pro-
ceedings not inconsistent with this opinion.
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Counsel for Parties.

PEOPLE OF THE STATE OF NEW YORK ON THE 
RELATION OF THE TROY UNION RAILROAD 
COMPANY v. MEALY ET AL., AS ASSESSORS, 
ETAL.

ERROR TO THE SUPREME COURT OF THE STATE OF NEW YORK.

No. 63. Submitted October 21, 1920.—Decided November 8, 1920.

In determining whether an exemption from taxes granted by a State to 
a local corporation was merely a privilege or amounted to a contract 
right protected against impairment by the Federal Constitution, this 
court inclines to follow the decision of the state tribunals. P. 49.

A city joined with certain railroad corporations in forming and financing 
a city terminal corporation and covenanted with them all that it 
would apply with them for an act exempting the terminal company 
from taxation upon an amount exceeding its then capital stock, and 
that, failing such legislation, it would refund the amount of city 
taxes upon any greater valuation. Held, that a law passed on such 
application, granting the exemption as to both city and county taxes, 
and reciting that this was in accord with the city’s agreement, might 
properly be construed by the state courts as creating a repealable 
privilege rather than a contract right to the exemption—in view of 
the general attitude of the courts against tax exemptions, the parties’ 
own opinion that the grant was not irrevocable, as shown in a later 
contract, and a power reserved by the state constitution to alter or 
repeal general or special laws for the formation of corporations. P. 50. 
N. Y. Laws, 1853, c. 462; 1909, c. 201; Const. 1846, Art. VIII, § 1.

224 N. Y. 187, affirmed.

The  case is stated in the opinion.

Mr. William L. Visscher and Mr. Lewis E. Carr for 
plaintiff in error.

Mr. G. B. Wellington for defendants in error. Mr. 
Thomas H. Guy 'was also on the brief.
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Mr . Justice  Holme s  delivered the opinion of the court.

This was a proceeding in the Supreme Court of New 
York seeking by certiorari to review and set aside an 
assessment of city taxes upon the relator’s property at a 
valuation of one million dollars; the relator contending 
that it had a contract by virtue of which the City of Troy 
and the State were limited to a valuation of $30,000 for the 
purposes of the tax. A referee, a single judge, the Appel-
late Division of the Supreme Court and the Court of 
Appeals successively have decided against the relator’s 
claim, but it brings the case here on the ground that an 
attempt to repeal the statute upon which it bases its 
immunity impairs the obligation of contracts and is void. 
88 Mise. (N. Y.) 649. 179 App. Div. 951. 224 N. Y. 187.

The case is this. In 1851 it was desired to establish a 
common terminal station and common tracks passing 
through a portion of the City for four railroads then having 
termini in Troy. An act of that year, c. 255, authorized 
the City and the four roads to subscribe for the stock of a 
new corporation to be formed for that purpose, and the 
City to issue bonds when secured by a mortgage of the 
new road to be built and by contract of the four subscrib-
ing roads. In July, 1851, the contemplated corporation 
was formed with a stock of $30,000; it is the relator in this 
suit. Then on December 3, 1852, an agreement was made 
by the City of Troy, the Troy Union Railroad Company, 
and the four other railroads, providing for carrying out 
the plan, and therein the City covenanted to join in an 
application to the Legislature of New York that the new 
road should be exempt from taxation upon an amount 
exceeding the present amount of its capital stock, and, if 
such law should not be passed, to refund the amount of the 
city taxes for any valuation exceeding said present stock. 
The above mentioned mortgage was executed, the four 
roads gave the City their covenant of indemnity and
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thereafter on June 24, 1853, the desired act of the legis-
lature was passed. Laws of 1853, c. 462. It provided that 
“for the purposes of taxation in the city of Troy, and in 
the county of Rensselaer, the property of the Troy Union 
Railroad Company shall be estimated and assessed (as the 
common council of said city of Troy, by its contract with 
said company, . . . agreed that the same should be) 
at the amount of the capital stock of said company, and 
no more.” The above mentioned covenant of the City 
and this provision of the statute are the grounds upon 
which the relator founds its claim.

After 1853 there was a default in the payment of the in-
terest on the bonds that had been issued by the City under 
the agreement and the City began an action to foreclose 
the mortgage given by the road to secure it. Thereupon in 
1858 a new contract was made between the parties con-
cerned in which they “for the purpose of reforming the 
contract [made in 1852] adopt this instead of and in place 
of the said contract, which is hereby annulled.” The City 
of Troy agreed that if the Act of 1853 should be repealed 
at any time it would join in an application to the Legisla-
ture, as in the former contract, and covenanted again that 
if the desired law should not be passed it would refund 
as before. The other arrangements do not need mention 
here.

In 1886 and 1887 the Assessors of Troy assessed the 
Troy Union Railroad Company for $783,984 instead of the 
agreed $30,000, but it was held that the Company’s 
property above $30,000 was exempt. People ex. rel. Troy 
Union R. R. Co. v. Carter, 52 Hun, 458. 117 N. Y. 625. 
In 1909, however, the Act of 1853 was repealed. Acts of 
1909, c. 201. The assessment complained of in this case 
was made since this repeal.

The Court of Appeals held that the concession in the 
Act of 1853 was spontaneous and belonged to the class of 
privilegia favorabilia, as it is put in Christ Church v. County
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of Philadelphia, 24 How. 300, and therefore was subject to 
repeal. This is a question upon which we should be slow 
to differ with a decision of the New York courts with 
regard to a New York corporation. It may be that too 
much stress was laid upon the absence of a consideration 
for the exemption; Wisconsin & Michigan Ry. Co. v. 
Powers, 191 U. S. 379, 385-387; and that a fairly strong 
argument could be made for interpreting the grant of 1853 
as purporting to be coextensive with the contract recited 
in that grant, whether correctly recited or not. It may be, 
if it were material, that the contract of 1858 should be 
construed as a continuance of that of 1852 as reformed 
notwithstanding the habitually inaccurately used word 
“annulled.” United States v. McMullen, 222 U. S. 460, 
471. But taking into consideration the general attitude 
of the Courts toward claims of exemption, adverted 
to by the Court of Appeals, the fact that the agree-
ment of 1858 shows that the parties concerned did not 
suppose that they had an irrevocable grant, and especially 
the fact that the constitution of New York in force in 
1853, provided in Article VIII, § 1, that all general laws 
and special acts passed pursuant to that section might be 
altered or repealed, we are not prepared to say that the 
decision below was wrong. We are dealing, of course, only 
with the contract supposed to be embodied in the Act of 
1853. The liability of the City on its covenant to refund 
taxes upon an assessment exceeding $30,000 was not 
passed upon below and is not before us in this case.

Judgment affirmed.
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JOHNSON v. STATE OF MARYLAND.

ERROR TO THE CIRCUIT COURT OF FREDERICK COUNTY, 
STATE OF MARYLAND.

No. 289. Argued October 18, 1920.—Decided November 8, 1920.

A law of a State penalizing those who operate motor trucks on highways 
without having obtained licenses based on examination of compe-
tency and payment of a fee, can not constitutionally apply to an 
employee of the Post Office Department while engaged in driving a 
government motor-truck.over a post-road in the performance of his 
official duty. P. 55.

Reversed.

This  was a prosecution based on § 143 of Art. 56 of 
the Code of Public General Laws of Maryland, as amended 
by c. 85, Acts of 1918. The opinion states the case.

Mr. W. C. Herron, with whom Mr. Assistant Attorney 
General Stewart and Mr. H. S. Ridgely were on the brief, 
for plaintiff in error:

To assert that there may be reasonable regulation of a 
federal operation or agency by a State acting under its 
police power, is to deny the complete sovereignty of the 
Federal Government in the discharge of its constitutional 
functions. McCulloch v. Maryland, 4 Wheat. 316, 429, 
431, 432, 436; Tennessee v. Davis, 100 U. S. 257, 263; 
Henderson v. Mayor, 92 U. S. 259, 271, 272; Weston v. 
Charleston, 2 Pet. 448, 467; Society of Savings v. Coite, 
6 Wall. 594, 604; Osborn v. Bank of the United States, 
9 Wheat. 738, 867.

If the taxing power of the State may not be exerted over 
federal operations and instrumentalities because of the 
supremacy of the Federal Government in the field of its 
constitutional authority, then obviously and for the same
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reason is the State forbidden to exert any regulative con-
trol. Ohio v. Thomas, 173 U. S. 276, 283; Flaherty v. 
Hanson, 215 U. S. 515; In re Neagle, 135 U. S. 1; Pembina 
Mining Co. v. Pennsylvania, 125 U. S. 181, 186; In re 
Waite, 81 Fed. Rep. 359; Farmers & Mechanics Savings 
Bank v. Minnesota, 232 U. S. 516, 526; Boske v. Comingore, 
177 U. S. 459; Williams v. Talladega, 226 U. S. 404; 
United States v. Ansonia Co., 218 U. S. 452; Holmes v. 
Jennison, 14 Pet. 540; In re Loney, 134 U. S. 372; Western 
Union Telegraph Co. v. Brown, 234 U. S. 542.

If the State possesses power to determine qualifications 
of plaintiff in error, then it likewise possesses power to levy 
a tax upon him for revenue or other purposes. McCulloch 
v. Maryland, supra, 429; Shaffer v. Carter, 252 U. S. 37, 50; 
Mugler v. Kansas, 123 U. S. 623, 659; In re Bahr er, 140 
U. S. 545, 554. The power of taxation is coextensive with 
sovereignty, and as the police power can not be more 
extensive than sovereignty, the police and taxation powers 
must be coequal. From this it necessarily follows that the 
absence of power to levy a tax upon a federal employee 
or agency as such equally forbids the exercise of the 
police power to control the official operations of such em-
ployee or agency. Dobbins v. Erie County, 16 Pet. 435, 
447-448; Transportation Co. v. Wheeling, 99 U. S. 273, 
279, 283.

The Maryland statute is open to the objection that it 
seeks to determine the fitness of, with reserved power to 
deny, a means adopted by Congress in executing its 
constitutional power to establish post offices and post 
roads. McCulloch v. Maryland, supra, 413, 414; Fairbank 
v. United States, 181 U. S. 283, 287, 288.

While the State possesses the right to make a charge for 
the road facilities which it furnishes, its power to regulate 
and control the use of such roads can not, by virtue of its 
ownership of such roads, be more extensive than its police 
power, for such latter power is as broad as its sovereignty.
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Hendrick v. Maryland, 235 U. S. 610; Kane v. New Jersey, 
242 U. S. 160, 168. It follows that if the State’s ownership 
of its roads does not deprive Congress of the power to 
supplant state regulative laws with respect to the use of 
those roads as instruments of interstate commerce, then 
upon the same principle the state power must be subordi-
nate to the exercise of any other constitutional power. 
In re Rohrer, supra, 555, 556; Second Employers1 Liability 
Cases, 223 U. S. 1, 54. Were the rule otherwise the consti-
tutional power to establish post offices and post roads, 
which of course embraces provisions for the transportation 
of the mails, would, to a considerable degree, depend for 
its efficient exercise upon the will of the State; for while its 
highways are post roads (Western Union Telegraph Co. v. 
Richmond, 224 U. S. 160, 165; Essex v. New England 
Telegraph Co., 239 U. S. 313, 321), nevertheless the State 
could dictate the terms upon which the mails could be 
transported over them. The federal constitutional power 
recognizes no such dependence.

Plaintiff in error possessed the right secured to him by 
the Constitution and laws of the United States to engage 
in the employment here drawn in issue without compliance 
with the laws of Maryland. Slaughter-House Cases, 
16 Wall. 36, 79. In Hawker v. New York, 170 U. S. 189, 
this court recognized the right of a State to require, as a 
condition precedent to the practice of medicine, a demon-
stration of the qualifications of the applicant. Will it be 
contended that a physician may not enter, e. g., the service 
of the Federal Army as a physician on duty within the 
boundaries of a State until he has first met the require-
ments of the state law?

The judicial decisions upholding state exertions of police 
power affecting interstate commerce can not be used as 
authority for the assertion that the State may exert a like 
power with respect to the establishment of post offices 
and post roads.
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Mr. Alexander Armstrong, Attorney General of the State 
of Maryland, and Mr. J. Purdon Wright, with whom Mr. 
Lindsay C. Spencer, Assistant Attorney General of the 
State of Maryland, was on the brief, for defendant in 
error:

The regulation in question is enacted in pursuance of 
the police power and its object is to protect the life and 
property of persons using the highways of the State by 
preventing the operation of automobiles by incompetent 
persons.

A person employed by the United States to perform the 
service authorized by its laws and in connection with its 
property is subject to state control as to the method by 
which he shall perform such service in a State. If he is 
guilty of wilful misconduct or negligence, while perform-
ing such duty, he is liable in damages, for the laws of the 
United States do not authorize him to perform his duties 
in a negligent manner, and he is liable for all damages that 
may result from an unauthorized act. Little v. Barr erne, 
2 Cranch, 170; Mitchell v. Harmony, 13 How. 115; Com-
monwealth v. Closson, 229 Massachusetts, 329.

It would seem to- follow that, if a State may insure 
against the improper use upon its highways of a vehicle of 
the United States Government, by a prosecution of the 
person improperly using it thereon, it may accomplish the 
same object by requiring proof of the competence of such 
person to use such vehicle properly upon those highways 
as a condition precedent to his being permitted to operate 
it thereon. 28 Ops. Atty. Gen. 604.

The State can constitutionally exact the payment of a 
license fee such as is required by the law under discussion, 
whether such fee is considered as a reasonable fee for the 
services of the state officials charged with the issuance of 
licenses or as compensation exacted by the State for the 
use of its road facilities. 28 Ops. Atty. Gen. 604; Hendrick 
v. Maryland, 235 U. S. 610; Searight v. Stokes, 3 How. 151;
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Dickey v. Maysville, etc., Co., 7 Dana, 113. [Counsel also 
referred to an unreported opinion of the Attorney General, 
rendered after the decision in Hendrick v. Maryland, in 
disagreement with the view expressed in 28 Ops. Atty. 
Gen. 604, upon the power to exact a license fee.]

Mr . Justice  Holmes  delivered the opinion of the court.

The plaintiff in error was an employee of the Post Office 
Department of the United States and while driving a 
government motor truck in the transportation of mail 
over a post road from Mt. Airy, Maryland, to Washington, 
was arrested in Maryland, and was tried, convicted and 
fined for so driving without having obtained a license from 
the State. He saved his constitutional rights by motion to 
quash, by special pleas which were overruled upon de-
murrer and by motion in arrest of judgment. The facts 
were admitted and the naked question is whether the 
State has power to require such an employee to obtain a 
license by submitting to an examination concerning his 
competence and paying three dollars, before performing 
his official duty in obedience to superior command.

The cases upon the regulation of interstate commerce 
can not be relied upon as furnishing an answer. They deal 
with the conduct of private persons in matters in which the 
States as well as the general government have an interest 
and which would be wholly under the control of the States 
but for the supervening destination and the ultimate 
purpose of the acts. Here the question is whether the 
State can interrupt the acts of the general government 
itself. With regard to taxation, no matter how reasonable, 
or how universal and undiscriminating, the State’s ina-
bility to interfere has been regarded as established since 
McCulloch v. Maryland, 4 Wheat. 316. The decision in 
that case was not put upon any consideration of degree 
but upon the entire absence of power on the part of the
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States to touch, in that way at least, the instrumentalities 
of the United States; 4 Wheat. 429, 430; and that is the 
law today. Farmers & Mechanics Savings Bank v. Minne-
sota, 232 U. S. 516, 525, 526. A little later the scope of the 
proposition as then understood was indicated in Osborn v. 
Bank of the United States, 9 Wheat. 738, 867. “Can a 
contractor for supplying a military post with provisions, 
be restrained from making purchases within any State, or 
from transporting the provisions to the place at which the 
troops were stationed? or could he be fined or taxed for 
doing so? We have not yet heard these questions an-
swered in the affirmative.” In more recent days the 
principle was applied when the governor of a soldiers’ home 
was convicted for disregard of a state law concerning the 
use of oleomargarine, while furnishing it to the inmates of 
the home as part of their rations. It was said that the 
federal officer was not “subject to the jurisdiction of the 
State in regard to those very matters of administration 
which are thus approved by Federal authority.” Ohio v. 
Thomas, 173 U. S. 276, 283. It seems to us that the fore-
going decisions establish the law governing this case.

Of course an employee of the United States does not 
secure a general immunity from state law while acting in 
the course of his employment. That was decided long ago 
by Mr. Justice Washington in United States v. Hart, Pet. 
C. C. 390. 5 Ops. Atty. Gen. 554. It very well may be 
that, when the United States has not spoken, the subjec-
tion to local law would extend to general rules that might 
affect incidentally the mode of carrying out the employ-
ment—as, for instance, a statute or ordinance regulating 
the mode of turning at the corners of streets. Common-
wealth v. Closson, 229 Massachusetts, 329. This might 
stand on much the same footing as liability under the 
common law of a State to a person injured by the driver’s 
negligence. But even the most unquestionable and most 
universally applicable of state laws, such as those concern-
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ing murder, will not be allowed to control the conduct of 
a marshal of the United States acting under and in pur-
suance of the laws of the United States. In re Neagle, 
135 U. S. 1.

It seems to us that the immunity of the instruments of 
the United States from state control in the performance of 
their duties extends to a requirement that they desist from 
performance until they satisfy a state officer upon exam-
ination that they are competent for a necessary part of 
them and pay a fee for permission to go on. Such a re-
quirement does not merely touch the Government servants 
remotely by a general rule of conduct; it lays hold of them 
in their specific attempt to obey orders and requires 
qualifications in addition to those that the Government 
has pronounced sufficient. It is the duty of the Depart-
ment to employ persons competent for their work and that 
duty it must be presumed has been performed. Keim v. 
United States, 177 U. S. 290, 293.

Judgment reversed.

Mr . Just ice  Pitney  and Mr . Justic e Mc Reynol ds  
dissent.

SEABOARD AIR LINE RAILWAY COMPANY ET 
AL. v. UNITED STATES ET AL.

APPEAL FROM THE DISTRICT COURT OF THE UNITED STATES 
FOR THE EASTERN DISTRICT OF VIRGINIA.

No. 27. Argued October 8, 11,1920.—Decided November 8, 1920.

A discrimination between shippers, in charges for transportation, 
otherwise violative of § 2 of the Act to Regulate Commerce, cannot be 
justified by the exigencies of competition between carriers. P. 62. 
Wight v. United States, 167 U. S. 512.
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In a case of alleged discrimination, findings of fact made by the Inter-
state Commerce Commission as to the likeness of contemporary 
transportation services rendered by carriers to different shippers 
and as to the substantial similarity of the circumstances and condi-
tions in which they were rendered, cannot be disturbed by the courts, 
where the action of the Commission is neither arbitrary nor in excess 
of its authority. P. 62.

Each of certain railroads, in transporting carload freight to and from 
Richmond, made a practice of absorbing the charges for switching 
between its line and industries on the lines of the other railroads in 
that city, if the freight moved over its line to or from points served 
also by the railroads over which it must be switched in Richmond, but 
refused to absorb such switching charges where this switching service 
was to be performed by a non-competitive railroad. Held: (1) That a 
ruling of the Interstate Commerce Commission finding the practice 
discriminatory between shippers and unlawful under § 2 of the 
Commerce Act, and requiring the carriers to abstain from it and to 
maintain and apply uniform regulations and practices for the absorp-
tion of such switching charges and to collect no higher charges from 
shippers or receivers of such freight at Richmond than they contem-
poraneously collected from any other shipper or receiver of such 
freight there for a like service under substantially similar circum-
stances and conditions, was not arbitrary or beyond the authority 
of the Commission; (2) that the order was not too vague and uncer-
tain to be enforced. P. 63.

249 Fed. Rep. 368, affirmed. t

The  case is stated in the opinion.

Mr. Claudian B. Northrop and Mr. Frank W. Gwathmey 
for appellants.

Mr. Blackburn Esterline, Special Assistant to the Attor-
ney General, with whom The Solicitor General was on the 
brief, for the United States.

Mr. Charles W. Needham, with whom Mr. P. J. Farrell 
was on the brief, for the Interstate Commerce Com-
mission.



SEABOARD AIR LINE RY. CO. v. UNITED STATES. 59

57. Opinion of the Court.

Mr . Justice  Day  delivered the opinion of the court.

In this case a petition was filed in the District Court of 
the United States for the Eastern District of Virginia to 
enjoin an order of the Interstate Commerce Commission 
concerning the absorption of switching charges on the lines 
of the Seaboard Air Line Railway Company, the Seaboard 
Air Line Railway, Southern Railway Company, and 
Atlantic Coast Line Railway Company within the switch-
ing limits of these roads as established at Richmond, 
Virginia.

The Commission’s order was made upon a petition of 
the Richmond Chamber of Commerce averring that the 
practice of the railroads was discriminatory and unlawful 
and violative of § 2 of the Act to Regulate Commerce. 
From the facts found by the Commission it appears that 
the appellant railroad companies bring freight from the 
south to Richmond, Virginia, where the same is delivered 
to industries in the switching limits of that city. If the 
freight is received at a point served by any two or more of 
the carriers, the switching charge is absorbed if the freight 
be delivered on the line of either. But if the delivery is to 
an industry served only by a non-competitive carrier the 
switching charge is not absorbed. The Commission illus-
trated the point by an example: “Oxford, N. C., is a point 
reached both by the Southern and the Seaboard, but not 
by the Chesapeake & Ohio. Norlina, N. C., is a local point 
on the Seaboard. Assume that industries A, B, and C 
[referring to a diagram] on the Seaboard, the Southern, 
and the Chesapeake & Ohio, respectively, are similarly 
located with regard to the interchange tracks of the 
three carriers at Richmond. On traffic from Oxford to 
industry B on the Southern, the Seaboard will absorb the 
Southern’s switching charges. But on traffic from Oxford 
to industry C, on the Chesapeake & Ohio, the Seaboard 
refuses to absorb the Chesapeake & Ohio’s switching
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charges. On traffic from and to Norlina, a local point, 
however, the Seaboard refuses to absorb all switching 
charges whatsoever to any off-line industry.”

The order complained of directed the three carriers to 
cease and desist on or before August 1,1917, and thereafter 
to abstain, from absorbing switching charges on certain 
interstate carload freight at Richmond, Virginia, while 
refusing to absorb such charges on like carload shipments 
for a like and contemporaneous service under substantially 
similar circumstances and conditions, such practices hav-
ing been found in a supplemental report to be unjustly 
discriminatory and unlawful within § 2 of the Act to 
Regulate Commerce; and “to establish, on or before 
August 1,1917, . . . and thereafter to maintain and 
apply uniform regulations and practices for the absorption 
of charges for the switching of interstate carload freight at 
Richmond, Va., and to collect no higher rates or charges 
from shippers and receivers of such carload freight at 
Richmond, Va., than they contemporaneously collect from 
any other shipper or receiver of such carload freight at 
Richmond, Va., for a like and contemporaneous service 
under substantially similar circumstances and conditions.” 
44 I. C. C. 455.

The District Court denied the application for an injunc-
tion, and ordered that the petition be dismissed. 249 
Fed. Rep. 368.

The contention of the appellants is that the carriage 
is not a like and contemporaneous service in the trans-
portation of a like kind of traffic under substantially similar 
circumstances and conditions.

Section 2 of the Act to Regulate Commerce provides:
“That if any common carrier subject to the provisions of 

this act shall, directly or indirectly, by any special rate, 
rebate, drawback, or other device, charge, demand, collect, 
or receive from any person or persons a greater or less 
compensation for any service rendered, or to be rendered,
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in the transportation of passengers or property, subject to 
the provisions of this act, than it charges, demands, 
collects, or receives from any other person or persons for 
doing for him or them a like and contemporaneous service 
in the transportation of a like kind of traffic under sub-
stantially similar circumstances and conditions, such com-
mon carrier shall be deemed guilty of unjust discrimination, 
which is hereby prohibited and declared to be unlawful.” 
(24 Stat. 379.)

Upon this controversy the Commission in its report said: 
“Complainant insists that when the line-haul carrier 

reaches the common point and competes for the traffic to 
or from Richmond proper, the absorption of the switching 
charges should not be confined to that traffic for which the 
switching line corfipetes for the entire haul. That is, if the 
Seaboard absorbs the switching charges for the shipper 
on the terminal tracks of the Southern, it should also 
absorb the switching charges for the shipper on the ter-
minal tracks of the Chesapeake & Ohio. Unless this is 
done, complainant contends that the two shippers are not 
upon an equality, since the Seaboard pays for a delivery 
service to shippers on the terminal tracks of the Southern 
and declines to pay for a similar delivery service to shippers 
on the terminal tracks of the Chesapeake & Ohio. . . .

“Section 2 is primarily directed against discrimination 
between shippers located in the same community. It is 
aimed to put all shippers within a switching district upon a 
substantial equality. It provides that where a carrier 
receives from any person a greater compensation for any 
service rendered in the transportation of passengers or 
property than it receives from any other person for doing 
for him a ‘like and contemporaneous service in the trans-
portation of a like kind of traffic under substantially 
similar circumstances and conditions, such common carrier 
shall be deemed guilty of unjust discrimination,’ a dis-
crimination which is prohibited and declared to be unlaw-



62 OCTOBER TERM, 1920.

Opinion of the Court. 254 U. S.

ful. Under this section it is settled that the competition 
of rival carriers as such does not constitute substantially 
dissimilar circumstances to justify a difference in treat-
ment.”

We are of opinion that the Commission was correct in 
regarding the service in question as a like and contempo-
rary service rendered under substantially similar circum-
stances and conditions, and amply sustained as matter of 
law in Wight v. United States, 167 U. S. 512, and Interstate 
Commerce Commission v. Alabama Midland Ry. Co., 168 
U. S. 144. The principle established in these cases is that 
the statute aims to establish equality of rights among 
shippers for carriage under substantially similar circum-
stances and conditions, and that the exigencies of competi-
tion do not justify discrimination against shippers for 
substantially like services.

Moreover the determination of questions of fact is by 
law imposed upon the Commission, a body created by 
statute for the consideration of this and like matters. The 
findings of fact by the Commission upon such questions 
can be disturbed by judicial decree only in cases where 
their action is arbitrary or transcends the legitimate 
bounds of their authority. Interstate Commerce Commis-
sion v. Louisville & Nashville R. R. Co., 227 U. S. 88; 
Pre-Cooling Case, 232 U. S. 199; Los Angeles Switching 
Case, 234 U. S. 294, 311, 312, and cases cited; Pennsyl-
vania Company v. United States, 236 U. S. 351, 361.

The Commission did not hold that switching charges 
must be always the same. But it did hold that they must 
be alike where the service was rendered under substan-
tially similar circumstances and conditions. The Com-
mission’s report says:

“We do not consider that the carriers must absorb the 
switching charges indiscriminately to all industries within 
the switching limits of Richmond if they choose to absorb 
the switching charges to any one industry off their rails.
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The illegality herein found to exist is the receiving of a 
greater compensation for one service than for a like service 
under substantially similar circumstances and conditions. 
To take a concrete example and referring again to the dia-
gram. Suppose industry C were 5 miles distant from 
the interchange tracks of the Seaboard, while industry B 
were only 2 miles distant. Suppose the Chesapeake & 
Ohio’s switching charge amounted to $5, while that of the 
Southern was $2. If the Seaboard absorbed the Southern’s 
$2 switching charge on traffic to industry B, we do not 
consider that it must absorb the entire $5 switching charge 
of the Chesapeake & Ohio on traffic to industry C, but only 
to the extent to which the service is similar. In other 
words, it would probably be necessary for the Seaboard 
to absorb 82 of the $5 charge of the Chesapeake & Ohio.”

The practice condemned by the Commission, as its report 
and order show, was that of absorbing switching charges 
only when the line-haul carrier competes with the switching 
line; and refusing to absorb such charges when the switch-
ing line does not compete with the line-haul carrier; this 
the Commission held was discrimination within the mean-
ing of § 2 of the Act to Regulate Commerce. We find no 
occasion to disturb this ruling as arbitrary in character or 
beyond the authority of the Commission.

We find no merit in the contention that the order of the 
Commission was too vague and uncertain to be enforced:

Affirmed.
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TURNER ET AL., EXECUTORS OF MORTON, v. 
WADE, SHERIFF OF BROOKS COUNTY, GEORGIA.

ERROR TO THE SUPREME COURT OF THE STATE OF GEORGIA.

No. 29. Argued November 14, 1919; restored to docket for reargument 
January 5,1920; reargued October 11, 1920.—Decided November 8, 1920.

The Georgia Tax Equalization Act (Laws, 1913, p. 123, §§ 6-7), em-
powers the Board of County Tax Assessors to assess property for 
taxation and requires it to notify the taxpayer of changes made in his 
returns; it gives him, if dissatisfied, the right to demand an arbitra-
tion, and provides that a majority of three arbitrators, one appointed 
by him, one by the Board and the third by the two so selected, shall 
fix the assessment; but the arbitrators must render their decision 
within ten days from the naming of the arbitrator by the Board, 
otherwise the Board’s decision—i. e., its assessment—stands af-
firmed; and no notice is afforded the taxpayer before the making of 
the Board’s assessment, nor any opportunity to be heard concerning 
it save that before the arbitrators. Held, that an assessment so made 
by the Board of County Tax Assessors, increasing the valuation 
returned by a property owner, without notice or hearing, was without 
due process of law, where his remedy by arbitration proved abortive 
because the arbitrators, though agreeing that the assessment was 
excessive, could no two of them unite on a new assessment before the 
ten day limitation expired. P. 70.

147 Georgia, 666, reversed.

The  case is stated in the opinion.

Mr. Arthur G. Powell, with whom Mr. John D. Little, 
Mr. Marion Smith and Mr. Max F. Goldstein were on the 
brief, for plaintiffs in error.

Mr. Graham Wright, Assistant Attorney General of 
the State of Georgia, with whom Mr. R. A. Denny, 
Attorney General, was on the brief, for defendant in 
error.
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Mr . Just ice  Day  delivered the opinion of the court.

This case involves the constitutional validity under the 
due process clause of the Fourteenth Amendment of 
certain provisions of the Georgia Tax Equalization Act. 
Georgia Laws, 1913, p. 123.

The facts stated in the petition and amended petition 
are not disputed, and show that plaintiffs in error returned 
property for taxation at the value of $44,225. The County 
Board of Tax Assessors without hearing raised the assess-
ment to $80,650. Notice was then given to the plaintiffs 
in error of the increase. Following the statute, plaintiffs 
in error demanded arbitration, and named an arbitrator, 
the Board selected an arbitrator, and the two selected 
a third. Upon meeting of the arbitrators all agreed that 
the value assessed by the Board was excessive. The 
arbitrator named by the plaintiffs in error fixed the valua-
tion at $50,000. The arbitrator named by the Board fixed 
the valuation at $66,000. The third arbitrator fixed the 
valuation at $63,000. The arbitrators could not agree, 
each adhering to his own view. All the arbitrators be-
lieved the assessment too high, but for lack of agreement 
the arbitration failed, and after ten days from the date of 
naming of the arbitrator designated by the Board had 
expired, the statutory requirement that the valuation of 
the Board of Assessors should stand affirmed was followed, 
and the Collector demanded payment of the taxes on the 
sum of $80,650, the valuation fixed by the Assessors. The 
Tax Collector issued execution for the taxes upon this 
valuation, and plaintiffs in error filed a petition in 
equity to prevent the enforcement of the execution, 
setting up the constitutional objection to which we have 
referred. .

The Superior Court of Georgia on interlocutory hearing 
granted an ad interim injunction. This action was re-
versed by the Supreme Court of Georgia. Upon a second
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writ of error from the Supreme Court of Georgia the act 
was again held constitutional.

The assessment by the Board of Assessors was made 
under § 6 of the act, which provides that the Board of 
County Assessors shall meet each year within ten days of 
the date of the closing of the tax returns to receive and 
inspect the same. It is made the duty of the Board to 
examine the returns of both real and personal property, 
and if at any time, in the opinion of the Board, any tax-
payer has omitted from his return any property which 
should be returned, or has failed to return property at its 
fair valuation, the Board is authorized to correct such 
returns and assess and fix the fair valuation upon the 
property. When the corrections, changes, and equaliza-
tions have been made by the Board, it is then its duty to 
give notice to any taxpayer of any changes made in his 
return, either personally or by leaving the same at his 
residence or place of business, or, in case of non-residents 
by mail. The section further provides that if the taxpayer 
is dissatisfied with the action of the Board, he may within 
ten days from the giving of said notice give notice to the 
Board that he demands an arbitration, giving at the same 
time the name of his arbitrator. Whereupon the Board 
shall name its arbitrator within three days thereafter and 
the two shall select a third, a majority of whom shall fix 
the assessment upon the property upon which the taxpayer 
shall pay taxes except so far as the same may be affected 
by the findings and orders of the State Tax Commissioner 
as in the act provided. Provision is made for qualification 
of arbitrators, and that they shall render their decision 
within ten days from the date of naming of the arbitrator by 
the Board of Assessors, otherwise the decision of the Board 
of Assessors shall stand and be binding in the premises. 
(The pertinent part of § 6 is given in the margin.1)

1 "Sec. 6. Be it further enacted by the authority aforesaid, That the 
said Board of County Tax Assessors in each county shall meet each 
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In considering certain sections of the Georgia tax laws 
this court held in Central of Georgia Ry. Co. v. Wright, 
207 U. S. 127, that due process of law requires that after 
such notice as may be appropriate the taxpayer have 
opportunity to be heard as to the validity of a tax and the

year within ten days from the date of the closing of the tax returns for 
the current year, to receive and inspect the tax returns to be laid before 
them by the Tax Receiver as hereinbefore provided. It shall be the 
duty of said board to examine all the returns of both real and personal 
property of each "tax payer, and if in the opinion of the board any tax 
payer has omitted from his returns any property that should be re-
turned or has failed to return any of his property at a just and fair 
valuation, the said board shall correct such returns and shall assess and 
fix the just and fair valuation to be placed on said property and shall 
make a note thereof and attach the same to such returns. It shall be 
the duty of said board to see that all taxable property within the county 
is assessed and returned at its just and fair valuation and that valua-
tions as between the individual tax payers are fairly and justly equal-
ized so that each tax payer shall pay as near as may be, only his propor-
tionate share of taxes. When any such corrections, changes and 
equalizations shall have been made by said board, it shall be the duty of 
the board to immediately give notice to any tax payer of any changes 
made in his returns, either personally or by leaving same at his residence 
or place of business, or, in case of non-residents of the county, by send-
ing said notice through the United States mails to his last known place 
of address.

“If any tax payer is dissatisfied with the action of said board, he may 
within ten days from the giving of said notice in case of residents, and 
within twenty days in case of non-residents of the county, give notice to 
said board that he demands an arbitration giving at the same time the 
name of his arbitrator: the board shall name its arbitrator within three 
(3) days thereafter and these two shall select a third, a majority of 
whom shall fix the assessments and the property on which said tax payer 
shall pay taxes, and said decision shall be final, except so far as the same 
may be affected by the findings and orders of the State Tax Commis-
sioner as hereinafter provided. The said arbitrators shall be free-
holders of the county and shall render their decision within ten days 
from the date of the naming of the arbitrator by said board, else the 
decision of said board shall stand affirmed and shall be binding in the 
premises.”
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amount thereof by giving him the right to appear for 
that purpose at some stage of the proceedings. This case, 
with others, was cited with approval in Londoner v. Denver, 
210 U. S. 373, 385, wherein we said that if the legislature of 
the State, instead of fixing the tax itself, commits to the 
subordinate body the duty of determining whether, and 
in what amount, and upon whom, the tax shall be levied,— 
due process of law requires that at some stage of the 
proceedings, before the tax becomes irrevocably fixed, the 
taxpayer must have the opportunity to be heard, of which 
he must have notice whether personal, by publication, or 
by some statute fixing the time and place of the hearing. 
(See 210 U. S. 385, and previous cases in this court cited 
on page 386.) See also Coe v. Armour Fertilizer Works, 
237 U. S. 413, 425.

As we have understood the argument of the Attorney 
General, it is admitted that the provision for arbitration, 
under the facts herein shown, does not of itself afford due 
process of law. But, it is now contended that § 7 saves 
the statute and provides for notice and hearing. Section 7 
provides:

11 That it shall be the duty of the County Board of Tax 
Assessors to diligently investigate and inquire into the prop-
erty owned in the county for the purpose of ascertaining 
what property, real and personal, is subject to taxation in 
the county and to require its proper returns for taxation.

“The said Board shall have authority to issue subpoenas 
for the attendance of witnesses and to require the produc-
tion by any person of all his books, papers and documents 
which may throw any light upon the question of the exist-
ence or liability of property of any class for taxation. If 
any witness, so subpoenaed, shall fail or refuse to answer 
questions propounded or shall fail or refuse to produce any 
such books, papers or documents, such person shall be 
cited by said board to appear before the ordinary of the 
county,” etc. (Punishment as for a contempt is provided.)
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This case was twice before the Supreme Court of Geor-
gia. In 146 Georgia, 600, the court held that when any 
change is made in the valuation of the property the 
taxpayer must be given notice of such change and, if dis-
satisfied, may demand an arbitration, and have a hearing 
before arbitrators as provided for in the act, and that such 
hearing gave due process of law. In 147 Georgia, 666, 
the previous decision was affirmed, and it was again held 
that, where any change is made in the valuation of the 
property of a taxpayer, he must be given notice of the 
change and, if dissatisfied, demand arbitration and a 
hearing before arbitrators as provided in the act, and the 
opinion refers to Vestel v. Edwards, 143 Georgia, 368, 
wherein it was said that § 6 of the act was attacked as 
violative of the due process of law clause of the Constitu-
tion for the reason, among others, that the act requires the 
arbitration to be made within ten days from the date of 
selection of the arbitrator by the Tax Assessors and with-
out making allowance for inability to agree upon a third 
assessor or arbitrator, or adequate time for the examina-
tion of property and the ascertainment of its value, or 
for any other cause which might render the arbitration 
impossible within the time specified in the act. The court 
said that this part of the act was not obnoxious to the 
State or Federal Constitutions.

In Vestel v. Edwards, the court held that the appoint-
ment of a brother of one of the assessors as arbitrator dis-
qualified him from acting as arbitrator, and in considering 
the statute we find no suggestion from the Georgia Su-
preme Court that a hearing was provided before the Board 
of Assessors. The court said that the provisions of a 
previous act (1910) read in connection with the statute of 
1913, provided that the Ordinary might appoint the 
third arbitrator in event of inability to agree to such 
arbitrator by the two already selected. But this case 
presents no such situation. The arbitrators were agreed
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upon. The arbitration failed because within the ten-day 
period fixed neither of the three arbitrators would recede 
from the valuation fixed by himself upon the property, 
and hence no majority award could be made. We are, 
therefore, unable to find in the decisions of the Supreme 
Court of Georgia that that court understood § 7 to provide 
for the notice and hearing required by due process of law. 
Therefore, looking to the sections of the statute for our-
selves, we are forced to the conclusion that reading the 
provisions together, being parts of one and the same act, 
they clearly show that the Board of Assessors was not 
required to give any notice to the taxpayer, nor was 
opportunity given him to be heard as of right before the 
assessment was finally made against him. But provision 
was made for notice of the assessment to the taxpayer 
after it was made, and in event of his dissatisfaction the 
arbitration was to afford a hearing to him. Such hearing 
was all that the statute contemplated that the taxpayer 
should have.

In the present case, as the facts already stated show, the 
taxpayer is subject to an assessment made without notice 
and hearing. In that situation we are clear that the case 
comes within the decision of this court in Central of Georgia 
Ry. Co. v. Wright, supra, and kindred cases, and not within 
that fine of cases wherein the statute has fixed the time 
and place of hearing with opportunity to the taxpayer to 
appear and be heard upon the extent and validity of the 
assessment against him.

Entertaining this view, it follows that the assessment of 
the Board of Assessors ought to have been enjoined, be-
cause § 6 of the act, as construed and applied in this case, 
denies to the complaining taxpayer due process of law. It 
follows that the judgment of the Supreme Court of Georgia 
must be reversed and the case remanded to that court for 
further proceedings not inconsistent with this opinion.

Reversed.
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ARNDSTEIN v. MCCARTHY, UNITED STATES 
MARSHAL FOR THE SOUTHERN DISTRICT 
OF NEW YORK.

APPEAL FROM THE DISTRICT COURT OF THE UNITED STATES 
FOR THE SOUTHERN DISTRICT OF NEW YORK.

No. 575. Argued October 21, 22, 1920.—Decided November 8, 1920.

Under direction of the bankruptcy court, but without objection, an 
involuntary bankrupt filed schedules of assets and liabilities, which, 
standing alone, did not amount to an admission of guilt or furnish 
clear proof of crime; and, later in the proceeding, he declined to 
answer certain questions concerning them on the ground that to do 
so might incriminate him. Held, that by filing the schedules he 
did not waive his privilege under the Fifth Amendment. P. 72.

The privilege of the Amendment applies if it cannot be said that the 
questions propounded, considered in the light of the circumstances 
disclosed, may be answered with entire impunity. Id.

The provision of § 7 of the Bankruptcy Act that no testimony given by 
a bankrupt shall be offered in evidence against him in any criminal 
proceeding, is not a substitute for the protection of the Fifth Amend-
ment, since it does not prevent the use of his testimony to search 
out other evidence to be used in evidence against him or his prop-
erty. P. 73.

Reversed.

The  case is stated in the opinion. See also, post, 379.

Mr. Rufus S. Day and Mr. William J. Fallon, with 
whom Mr. George L. Boyle was on the brief, for appellant.

The Solicitor General for appellee.

Mr . Justi ce  Mc Reynolds  delivered the opinion of 
the court.

Holding that the petition failed to disclose adequate 
grounds therefor, the court below denied appellant’s
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application for a writ of habeas corpus, through which he 
sought release from confinement for contempt. The cause 
is here by reason of the constitutional question involved.

The petition alleges:
That having been adjudged an involuntary bankrupt, 

Arndstein was called before Special Commissioners for 
examination under § 21-a, Bankruptcy Act. He refused 
to answer a long list of questions, claiming that to do so 
might tend to degrade and incriminate him. The District 
Judge upheld this contention and denied a motion to 
punish for contempt.

That subsequent to such examination and under the 
direction of the court the bankrupt filed schedules under 
oath which purported to show his assets and liabilities. 
When interrogated concerning these he set up his constitu-
tional privilege and refused to answer many questions 
which are set out. Thereupon he was committed to jail.

The writ was refused upon the theory that by filing 
schedules without objection the bankrupt waived his 
constitutional privilege and could not thereafter refuse to 
reply when questioned in respect of them. This view of 
the law we think is erroneous. The schedules standing 
alone did not amount to an admission of guilt or furnish 
clear proof of crime and the mere filing of them did not 
constitute a waiver of the right to stop short whenever the 
bankrupt could fairly claim that to answer might tend to 
incriminate him. See Brown v. Walker, 161 U. S. 591, 597; 
Foster v. People, 18 Michigan, 266, 274; People v. Forbes, 
143 N. Y. 219, 230; Regina v. Garbett, 2 C. & K. 474, 495. 
It is impossible to say from mere consideration of the 
questions propounded, in the light of the circumstances 
disclosed, that they could have been answered with 
entire impunity. The writ should have issued.

“No person . . . shall be compelled in any crimi-
nal case to be a witness against himself,”—Fifth Amend-
ment. “This provision must have a broad construction
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in favor of the right which it was intended to secure.” 
“The object was to insure that a person should not be 
compelled, when acting as a witness in any investigation, 
to give testimony which might tend to show that he 
himself had committed a crime.” Counselman v. Hitch-
cock, 142 U. S. 547, 562.

• The protection of the Constitution was not removed by 
the provision in § 7 of the Bankruptcy Act,—“No testi-
mony given by him shall be offered in evidence against him 
in any criminal proceeding.” “ It could not and would not 
prevent the use of his testimony to search out other testi-
mony to be used in evidence against him or his property.” 
Counselman v. Hitchcock, p. 564.

The judgment below must be reversed, and the cause 
remanded for further proceedings in conformity with 
this opinion,

Mr . Justi ce  Day  took no part in the consideration or 
decision of this cause.

UNITED STATES v. NATIONAL SURETY 
COMPANY.

CERTIORARI TO THE CIRCUIT COURT OF APPEALS FOR THE 
EIGHTH CIRCUIT.

Nos. 271, 272. Submitted October 13, 1920.—Decided Novem-
ber 8, 1920.

Revised Statutes, § 3468, which gives a surety, who pays to the United 
States the amount due on a bond of an insolvent debtor, the priority 
enjoyed by the United States over other creditors under Rev. Stats., 
§ 3466, does not entitle the surety to share equally with the United 
States when the estate is insufficient to satisfy the claim of the 
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United States; and this construction is in harmony with a familiar 
rule of subrogation under which a surety liable only for part of a debt 
does not become subrogated to remedies available to the creditor 
unless he pays the whole debt or it is otherwise satisfied. P. 75.

262 Fed. Rep. 62, reversed.

The  case is stated in the opinion.

Mr. Assistant Attorney General Spellacy and Mr. Leonard 
B. Zeisler, Special Assistant to the Attorney General, for 
the United States.

Mr. Samuel W. Fordyce and Mr. Thomas W. White for 
respondent. Mr. John H. Holliday was also on the brief.

Mr . Justic e  Brandeis  delivered the opinion of the 
court.

The National Surety Company executed as surety two 
bonds given to secure contracts entered into with the 
United States. The contractor defaulted and was later 
adjudicated a bankrupt. The loss to the Government was 
about $13,000. The Surety Company paid to it on ac-
count of this loss $3,150, the full amount of the liability 
on the bonds. Thereupon the Government proved its 
claim in bankruptcy for the balance, claiming, -under 
Revised Statutes, § 3466/ priority therefor over all other

1 Sec. 3466. Whenever any person indebted to the United States is 
insolvent, or whenever the estate of any deceased debtor, in the hands 
of the executors or administrators, is insufficient to pay all the debts 
due from the deceased, the debts due to the United States shall be first 
satisfied; and the priority hereby established shall extend as well to 
cases in which a debtor, not having sufficient property to pay all his 
debts, makes a voluntary assignment thereof, or in which the estate 
and effects of an absconding, concealed, or absent debtor are attached 
by process of law, as to cases in which an act of bankruptcy is com-
mitted.
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creditors. The Surety Company proved for the $3,150* 
and claimed that under Revised Statutes, § 3468,1 it was 
entitled to a share in the distribution of the estate pro rata 
on an equality with the Government. The net assets of 
the estate were less than the amount of the Government’s 
claim. The referee sustained the contention of the Surety 
Company, and his order was affirmed both by the District 
Judge and by the Circuit Court of Appeals for the Eighth 
Circuit. 262 Fed. Rep. 62. The case comes here on writ of 
certiorari, 252 U. S. 577. The single question presented is 
whether in the distribution of the bankrupt’s estate the 
United States has priority over the Surety Company.

Section 3468, applying an established rule of the law of 
subrogation, Lidderdale v. Robinson, 12 Wheat. 594, 596, 
declares that when a “surety pays to the United States 
the money due upon . . .[a] bond, such surety . . . 
shall have the like priority for the recovery . . . of the 
moneys . . . as is secured to the United States.” Sec-
tion 3466, embodying the common-law rule by which 
the sovereign has priority over other creditors of an insol-
vent, United States v. State Bank of North Carolina, 6 Pet. 
29, 35, declares that “the debts due to the United States 
shall be first satisfied.” There is no conflict between the 
two sections which are substantially a reenactment and ex-
tension of the provisions of § 65 of the Act of March 2,

1 Sec. 3468. Whenever the principal in any bond given to the United 
States is insolvent, or whenever, such principal being deceased, his 
estate and effects which come to the hands of his executor, adminis-
trator, or assignee, are insufficient for the payment of his debts, and, 
in either of such cases, any surety on the bond, or the executor, ad-
ministrator, or assignee of such surety pays to the United States the 
money due upon such bond, such surety, his executor, administrator, 
or assignee, shall have the like priority for the recovery and receipt 
of the moneys out of the estate and effects of such insolvent or deceased 
principal as is secured to the United States; and may bring and main-
tain a suit upon the bond, in law or equity, in his own name, for the 
recovery of all moneys paid thereon.
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1799, c. 22, 1 Stat. 627, 676. The priority secured to the 
United States by § 3466 is priority over all other creditors; 
that is, private persons and other public bodies. This pri-
ority the surety obtains upon discharging its obligation. 
But what the surety asks here is not to enjoy like priority 
over such other creditors, but equality with the United 
States, a creditor whose debt it partly secured. To accord 
such equality would abridge the priority expressly con-
ferred upon the Government. While the priority given the 
surety by the statute attaches as soon as the obligation 
upon the bond is discharged, it cannot ripen into enjoy-
ment unless or until the whole debt due the United States 
is satisfied. This result is in harmony with a familiar rule 
of the law of subrogation under which a surety liable only 
for part of the debt does not become subrogated to collat-
eral or to remedies available to the creditor unless he pays 
the whole debt or it is otherwise satisfied.1

The judgment of the Circuit Court of Appeals is
Reversed,

1 Sheldon on Subrogation (2nd ed.), § 127; Pomeroy Equity Juris-
prudence (4th ed.) § 2350; 25 R. C. L. 1318; Peoples v. Peoples Bros., 
254 Fed. Rep. 489, 491, 492; United States Fidelity & Guaranty Co. v. 
Union Bank & Trust Co., 228 Fed. Rep. 448, 455; National Bank of 
Commerce v. Rockefeller, 174 Fed. Rep. 22, 28.
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NILES-BEMENT-POND COMPANY v. IRON 
MOULDERS UNION LOCAL NO. 68 ET AL.

APPEAL FROM AND CERTIORARI TO THE CIRCUIT COURT OF 
APPEALS FOR THE SIXTH CIRCUIT.

No. 69. Argued October 22, 1920.—Decided November 8, 1920.

In a suit by a corporation, a citizen of one State, against another 
corporation, of another State, and its former employees and their 
labor unions, wherein the plaintiff, praying no relief against the 
defendant corporation, sought to enjoin the other defendants 
from molesting the workmen employed by that corporation and 
thereby delaying or preventing the performance of contracts with 
the Government for war supplies entered into by the plaintiff and 
by it turned over to the defendant corporation for manufacture 
and delivery, and wherein it appeared that the defendant corpo-
ration was subject to the control of the plaintiff through majority 
stock ownership and through the identity of some of their officers 
and directors,—

Held: (1) That the plaintiff’s right, if any, was a right to protect the 
contract between the defendant corporation and its workmen from 
the interference complained of; that the defendant corporation was 
an indispensable party to the controversy, and that, having no inter-
est in conflict with the plaintiff’s, it must be aligned as a plaintiff in 
determining whether the District Court had jurisdiction through 
diverse citizenship (p. 80); (2) that certain allegations of the bill 
that the Government contractshad priority under the National De-
fense Act, and involved interstate commerce, were insufficient to 
render the suit one arising under the laws of the United States. 
P. 82.

258 Fed. Rep. 408, affirmed.

The  case is stated in the opinion.

Mr. Lawrence Maxwell and Mr. Murray Seasongood for 
appellant and petitioner.

Mr. W. B. Rubin and Mr. Robert J. Shank for appellees 
and respondents.
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Mr . Justic e  Clarke  delivered the opinion of the court.

The controversy involved in this suit originated in a 
strike by employees of the defendant The Niles Tool 
Works Company, hereinafter designated the Tool Com-
pany, and the sole question presented for decision is one 
of jurisdiction.

The petitioner, a corporation of New Jersey, filed its bill 
in the District Court for the Southern District of Ohio, 
making the Tool Company, an Ohio corporation, several 
local labor unions and many of the striking employees of 
the Tool Company (in the bill and hereinafter designated 
“former employees”) parties defendant, it being averred 
that all of the defendants were citizens of Ohio and resi-
dents of the Southern District. The jurisdiction of the 
court was thus invoked on the ground of diverse citizen-
ship.

The relief prayed for was an injunction, restraining the 
striking former employees of the Tool Company from 
molesting workmen employed by that company to take 
their places, upon the ground that petitioner had contracts 
with the Tool Company the performance of which was 
being delayed by such interference. No case was stated, 
or relief asked for, against the Tool Company.

The District Court overruled a motion to dismiss for 
want of jurisdiction and granted a preliminary injunction 
as prayed for, but, on appeal, the Circuit Court of Appeals 
found: that the Tool Company was so essentially a sub-
sidiary of the petitioner, and its interest in the controversy 
was so certainly on the same side, that it should be treated 
as a plaintiff; that any decision of the case must necessarily 
so involve rights of the Tool Company as to render it an 
indispensable party to the case; and that giving that 
company its proper classification as a plaintiff resulted in 
the disappearance of the jurisdictional diversity of citizen-
ship and required the dismissal of the bill, which was
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ordered. The case was brought here for review by writ 
of certiorari.

The facts essential to be considered, which were stipu-
lated or sufficiently proved on the hearing of the applica-
tion for an injunction, may be epitomized as follows:

The petitioner was a corporation of New Jersey, the 
defendant Tool Company a corporation of Ohio, the 
petitioner owned a controlling interest in the capital stock 
of the Tool Company, and the same men were president 
and vice president, respectively, of both companies. The 
president was invested with authority to fix prices for the 
two companies, three of the five directors of the Tool 
Company were directors of the petitioner, and more than 
ninety-five per cent, of the business of that company was 
obtained through the petitioner, acting as its general sales 
agent. The customary mode of transacting business 
between the two companies was for the petitioner to make 
contracts for machinery, which it passed to the Tool 
Company for manufacture and delivery.

Before the filing of the bill the petitioner had entered 
into many contracts with the United States Government 
to furnish it, as quickly as possible, with machinery, tools 
and equipment for arsenals and for navy and ship yards, 
all of which contracts were necessary for the successful 
prosecution of the war and were to be given priority over 
other work. These contracts had been passed to the 
Tool Company for manufacture, the petitioner remaining 
liable for their performance. It was averred and suffi-
ciently proved, that the defendants other than the Tool 
Company had conspired together, for the purpose of 
hindering, delaying and preventing the petitioner from 
performing, through the Tool Company, the contracts 
thus obtained by it from the Government and for the 
purpose of intimidating workmen in the employ of the Tool 
Company by threats, violence and coercion, when going to 
and from their places of work and when at their homes.
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Such defendants, assembled about the plant of the Tool 
Company, had at times by threats and violence prevented 
employees from entering its factory to work, and had 
threatened to prevent, and unless restrained would have 
prevented that company from freely carrying forward 
its business and thereby the petitioner from fulfilling its 
contracts with the Government and with others.

On this record the questions presented for decision are, 
Was the Tool Company an indispensable party to the suit, 
and, properly classified, should it be treated as a plaintiff? 
If these questions are both answered in the affirmative the 
decree of the Circuit Court of Appeals must be affirmed, 
otherwise it must be reversed.

There is no prescribed formula for determining in every 
case whether a person or corporation is an indispensable 
party or not, but a rule early announced and often applied 
by this court is sharply applicable to the case at bar. 
In Shields v. Barrow, 17 How. 130, 139, this language,— 
quoted with approval in Barney v. Baltimore City, 6 Wall. 
280, 284, and again in Waterman v. Candi-Louisiana Bank 
Co., 215 U. S. 33, 48,—was used to describe parties so 
indispensable that a court of equity will not proceed to 
final decision without them, viz:

“ Persons who not only have an interest in the contro-
versy, but an interest of such a nature that a final decree 
cannot be made without either affecting that interest, or 
leaving the controversy in such a condition that its final 
termination may be wholly inconsistent with equity and 
good conscience.”

The case we are considering is essentially one on the part 
of the petitioner to protect from interference by striking 
former employees of the Tool Company, the contract 
which that company had with the men employed by it to 
take their places. Petitioner’s claim of right, the validity 
of which we are not called upon to determine, is rested 
wholly upon the contract of the Tool Company with its
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employees, and the character and construction of that 
contract of employment must inevitably be passed upon 
in any decision of the case, and, obviously, if the petitioner 
should fail in such a suit as this, with the Tool Company 
not a party, any decree rendered would not prevent a 
re-litigating of the same questions in the same or in any 
other proper court, and it would settle nothing.

Thus if the Tool Company be considered as having any 
corporate existence whatever separate from that of the 
petitioner, it must have an interest in the controversy, 
involved in such a case as we have here, of a nature such 
that a final decree could not be made without affecting 
that interest and perhaps not without leaving the contro-
versy in a condition wholly inconsistent with that equity 
which seeks to put an end to litigation by doing complete 
and final justice, and therefore it must be concluded that 
it was an indispensable party, within the quoted long 
established rule.

Plainly, the appellant was not mistaken when it made 
the Tool Company a party to the suit. But making it a 
party defendant could not give to the District Court 
jurisdiction against the objection of another party or over 
the court’s own scrutiny of the record, unless there existed 
a genuine controversy between it and the plaintiff, the 
petitioner. Judicial Code, § 24. That there was not, and 
could not be any substantial controversy, any “collision 
of interest,” between the petitioner and the Tool Company 
is, of course, obvious from the potential control which the 
ownership of stock by the former gave it over the latter 
company, and from the actual control effected by the 
membership of the boards of directors and by the selection 
of executive officers of the two companies, which have 
been described.

Looking, as the court must, beyond the pleadings, and 
arranging the parties according to their real interest in the 
dispute involved in the case, Dawson v. Columbia Trust
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Co., 197 U. S. 178, 180, Steele v. Culver, 211 U. S. 26, 29, it 
is clear that the identity of interest of the Tool Company 
with the petitioner required that the two be aligned as 
plaintiffs, and that with them so classified, the case did not 
present a controversy wholly between citizens of different 
States, within the jurisdiction of the District Court. 
Coal Co. v. Blatchford, 11 Wall. 172; Hooe v. Jamieson, 
166 U. S. 395.

The allegations of the bill that the contracts which the 
petitioner had with the United States Government were of 
a character which must be given priority under § 120 of 
the National Defense Act, approved June 3,1916 (39 Stat. 
166, 213), and that they involved interstate commerce, are 
much too casual and meager to give serious color to the 
claim now made that the cause of action asserted is one 
arising under the laws of the United States. The conten-
tion is an afterthought and plainly was not in the mind of 
the writer of the bill of complaint.

It results that the decree of the Circuit Court of Appeals 
must be affirmed.

Appeal dismissed, petition for writ of certiorari granted, 
and decree of the Circuit Court of Appeals affirmed.

Mr . Justi ce  Pitney  and Mr . Justice  Mc Reynolds  
dissent.
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WELLS BROTHERS COMPANY OF NEW YORK v. 
UNITED STATES.

APPEAL FROM THE COURT OF CLAIMS.

No. 75. Submitted April 30, 1920.—Decided November 8, 1920.

Where a contract for the construction of a public building, giving the 
United States a broad power to suspend operations where necessary 
in the opinion of its architects for the purpose or advantage of the 
work, permitted the United States to make changes of materials, 
and, besides providing against claims for damages on account of 
such changes, declared generally that no claim should be made or 
allowed to the contractor for any damages arising out of any delay 
caused by the United States, held, that a delay ordered to await an 
appropriation by Congress for substituted materials and another 
in anticipation of the passage of a postal law because of which the 
plans were altered, would not support claims for damages under the 
contract. P. 85.

54 Ct. Clms. 206, affirmed.

The  case is stated in the opinion.

Mr. Abram R. Serven and Mr. Burt E. Barlow for ap-
pellant.

Mr. Assistant Attorney General Davis for the United 
States. Mr. Jno. W. Trainer was also on the brief.

Mr . Just ice  Clarke  delivered the opinion of the court.

This is an appeal from a judgment of the Court of 
Claims, sustaining a general demurrer to and dismissing 
the amended petition.
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The allegations of this amended petition, admitted by 
the demurrer and essential to be considered, are:

The appellant, a corporation organized under the laws 
of New York, and engaged in the general building and 
construction business, entered into a written contract 
with the United States for the construction of a post office 
and court house building in New Orleans, dated September 
30, 1909, for which it was to be paid $817,000, but its 
bond for performance was not approved until nine days 
later, on October 9; on the day after the contract was 
signed the United States “ordered and directed” appel-
lant to delay ordering limestone (as specified in the con-
tract) for the exterior of the street fronts of the building 
“for the reason, as stated, that a change was contemplated 
in said exterior face stonework which would require an 
additional appropriation by Congress”; the appellant 
assented to a delay of two weeks only, but, although pro-
testing that further delay would result in its damage, it 
refrained from purchasing limestone until August 19,1910, 
when, the required appropriation by Congress having 
been obtained, a supplemental agreement was entered 
into by the parties to the contract by which marble was 
substituted for limestone for the street fronts of the build-
ing, the compensation of the appellant was increased 
$210,500, and the time for completion of the building was 
extended from April 1, 1911, to February 5, 1912; during 
this delay the contractor proceeded with other work 
under the contract and prior to August 19, 1910, it had 
completed all the required excavation, foundation and 
structural steel work; after the “modification and addition 
of August 19, 1910, to the contract work” the appellant 
so proceeded with the performance of the contract that 
by February 1st, 1912, the building was substantially 
completed except the interior partitions, and thereupon 
the United States, again over the protest of appellant, 
“ordered and directed” a delay, which continued to Au-
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gust 24, 1912, until congressional legislation was obtained 
authorizing the Parcel Post, whereupon the plans for the 
interior arrangements of the building were adapted to 
that service and the building was completed.

The claim is wholly for damages occasioned by the two 
delays thus described, and the question for decision is, 
whether the terms of the contract authorized the Govern-
ment to require such delays without becoming liable to 
the contractor for damages which may have been caused 
to it thereby.

The contract involved contains this provision:
“It is further covenanted and agreed that the United 

States shall have the right of suspending the whole or any 
part of the work herein contracted to be done, whenever 
in the opinion of the architects of the building, or of the 
Supervising Architect, it may be necessary for the pur-
pose or advantage of the work, and upon such occasion 
or occasions the contractor shall, without expense to the 
United States, properly cover over, secure, and protect 
such of the work as may be liable to sustain injury from 
the weather, or otherwise, and for all such suspensions 
the contractor shall be allowed one day additional to the 
time herein stated for each and every day of such delay 
so caused in the completion of the work; the same to be 
ascertained by the Supervising Architect; and a similar 
allowance of extra time will be made for such other delays 
as the Supervising Architect may find to have been caused 
by the United States, provided that a written claim there-
for is presented by the contractor within ten days of the 
occurrence of such delays; provided, further, that no claim 
shall be made or allowed to the contractor for any damages 
which may arise out of any delay caused by the United 
States.”

The contract further declares that the contractor:
“Will make any omissions from, additions to, or changes 

in, the work or materials herein provided for whenever
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required by said party of the first part; . . . and that 
no claim for damages, on account of such changes or for an-
ticipated profits, shall be made or allowed.”

It would be difficult to select language giving larger 
discretion to the United States to suspend the performance 
of the “whole or any part of the work” contracted for, 
or to change the work or materials, than that here used. 
The provision for the protection of the work shows that 
long interruptions were contemplated with a compensat-
ing extension of time for performance provided for, and 
it is admitted that, eight days before its bond was approved 
and it became bound, the appellant received its first order 
to delay, for the reason that “a change was contemplated 
in said exterior face stonework which would require an 
additional appropriation by Congress.”

Such a delay as was thus ordered was certain to be an 
infidenite and very probably a long-continued one, but 
the appellant, experienced contractor that it was, did not 
hesitate to submit to it by permitting the approval of its 
bond, which rendered its obligation under the contract 
complete, more than a week after notice had been received 
of the order. Thus, with much the longest delay com-
plained of ordered and actually entered upon, the appel-
lant consented to be bound by the language quoted, which 
vested such comprehensive discretion over the work in the 
Government. That this confidence of the contractor was 
not misplaced is shown by the fact that this first delay 
resulted in the substitution of marble for limestone for 
the street fronts of the building and in a supplemental 
agreement by which it received additional payments, 
aggregating $210,500, and an extension of ten months 
for the completion of the work.

In addition to all this it must be noted that the first 
paragraph, above quoted, concludes with this independent 
proviso:

“Provided, further, that no claim shall be made or allowed
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to the contractor for any damages which may arise out of 
any delay caused by the United States.”

Here is a plain and unrestricted covenant on the part 
of the contractor, comprehensive as words can make it, 
that it will not make any claim against the Government 
“for any damages which may arise out of any delay caused 
by the United States” in the performance of the contract, 
and this is emphasized by being immediately coupled with 
a declaration by the Government that if such a claim 
should be made it would not be allowed.

Such language, disassociated as it is from provisions 
relating to “omissions from,” the making of “additions 
to, or changes in,” the work to be done, or “materials” 
to be used, can not be treated as meaningless and futile 
and read out of the contract. Given its plain meaning 
it is fatal to the appellant’s claim.

Men who take million-dollar contracts for Government 
buildings are neither unsophisticated nor careless. In-
experience and inattention are more likely to be found 
in other parties to such contracts than the contractors, 
and the presumption is obvious and strong that the men 
signing such a contract as we have here protected them-
selves against such delays as are complained of by the 
higher price exacted for the work.

We are dealing with a written contract, plain and com-
prehensive in its terms, and the case is clearly ruled in 
principle by Day v. United States, 245 U. S. 159, 161; 
Carnegie Steel Co. v. United States, 240 U; S. 156,164, 165; 
Dermott v. Jones, 2 Wall. 1, 7, and Chouteau v. United 
States, 95 U. S. 61, 67, 68. The judgment of the Court 
of Claims dismissing the petition must be

Affirmed.
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STREET v. LINCOLN SAFE DEPOSIT 
COMPANY ET AL.

APPEAL FROM THE DISTRICT COURT OF THE UNITED STATES 
FOR THE SOUTHERN DISTRICT OF NEW YORK.

No. 278. Argued April 26, 1920.—Decided November 8, 1920.

The owner of intoxicating liquors, lawfully acquired, stored them prior 
to the effective date of the National Prohibition Act in a room 
leased in a public warehouse and so kept them thereafter with the 
intention of using them only for consumption by himself and his 
family or bona fide guests. It was admitted that they were in his 
“exclusive possession and control,” and the functions of the ware-
house owner were merely to protect against fire, theft, etc., and to 
afford access for lawful purposes. Held: (1) That the warehouse 
owner might lawfully permit such storage of the liquors to continue 
after the National Prohibition Act became effective; (2) that the 
warehouse owner did not “possess” the liquors, within the meaning 
of § 3 of the act, nor would it “deliver” them, in the sense of that 
section, if it permitted their owner to have access to them to take 
them to his dwelling for lawful use; (3) nor would it be unlawful 
under that section to transport the liquors from the place of storage 
to the home of their owner, under permit from the Bureau of Internal 
Revenue. Pp. 90 et seq.

The act must be interpreted in the light of the Eighteenth Amendment, 
which indicates no purpose to confiscate liquors lawfully owned when 
it became effective and which the owner intended to use in a lawful 
manner. P. 90.

The declaration of § 25 of the act that it shall be unlawful “to have 
or possess any liquor intended for use in violating this title,” does 
not apply to liquors held in storage by their lawful owner solely and 
in good faith for the purpose of preserving and protecting them 
until they shall be consumed by the owner and his family or bona 
fide guests; for that use is declared lawful by § 33. P. 91.

In § 21, denouncing as a nuisance, “any room, house, building, . . • 
or place where intoxicating liquor is manufactured, sold, kept, ’ 
etc., the word “kept” means kept for sale or barter or other com-
mercial purposes. Noscitur a sociis., P. 92.
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An intention to confiscate private property, even in intoxicating liquors, 
will not be raised by inference and construction from provisions of 
law which have ample field for other operation in effecting a purpose 
clearly indicated and declared. P. 95.

267 Fed. Rep. 706, reversed.

The  case is stated in the opinion.

Mr. Joseph S. Auerbach and Mr. Charles H. Tuttle, with 
whom Mr. Martin A. Schenck was on the brief, for appel-
lant.

Mr. Assistant Attorney General Frierson, with whom 
The Solicitor General was on the brief, for appellees.

Mr . Justic e  Clarke  delivered the opinion of the court.

By the motion to dismiss the bill filed in this suit it is 
admitted: that the defendant Lincoln Safe Deposit Com-
pany is a corporation, organized under the laws of the 
State of New York, and authorized to engage in the ware-
housing business; that prior to the effective date of the 
National Prohibition (Volstead) Act [41 Stat. 305] the 
appellant was the lessee of a room in the warehouse of the 
defendant Deposit Company, in which he had stored wines 
and liquors lawfully acquired by him, which “are in his 
exclusive possession and control, and are intended, and 
will be used only for personal consumption by himself and 
the members of his family or his bona fide guests;” that 
the defendant Daniel L. Porter is an agent of the Commis-
sioner of Internal Revenue, charged with the duty of 
enforcing the Volstead Act, who in his official capacity has 
publicly declared and threatened that such storage of 
liquor by the defendant Deposit Company would be un-
lawful after the Volstead Act became effective and would 
expose plaintiff and the Deposit Company to the penalties 
of that act, which would be enforced against them; that
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the appellant desired to continue to store his liquors in 
said rented room after the Volstead Act should become 
effective and intended to report the same to the Commis-
sioner of Internal Revenue, as therein required; and that 
the Deposit Company, moved wholly by the notices and 
threats of defendant Porter, had notified plaintiff that he 
must remove his liquors from its warehouse or that it 
would remove and deliver them to Porter as outlawed 
property, to be dealt with under the Volstead Act after it 
became effective.

Averring as a matter of law that such possession of 
liquors in a warehouse is not forbidden by the Eighteenth 
Amendment or the Volstead Act, the appellant prayed 
that an injunction should issue, restraining the defendants 
from interfering with his possession of the room in the 
warehouse and from removing or disposing of his liquors.

The motion to dismiss was sustained, and a constitu-
tional question being involved, appellant brought the case 
by direct appeal to this court.

Thus is presented for decision the question:
May a warehousing corporation lawfully permit to be 

stored in its warehouse, after the effective date of the 
Volstead Act, liquors admitted to have been lawfully 
acquired before that date and which are so stored, solely 
and in good faith, for the purpose of preserving and pro-
tecting them until they shall be consumed by the owner 
and his family or bona fide guests?

Since the Volstead Act has been held by this court to be 
a valid law, the answer to this question must be found in its 
provisions, and the sections of it which it is argued sustain 
the negative answer to the question given by the court 
below, are 3, 21 and 25 of Title II.

Since here, as always, the purpose of Congress in enact-
ing a law is of importance in determining the meaning of it, 
it is noteworthy that Title II of the Volstead Act was 
passed under the grant of power to enforce the first section
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of the Eighteenth Amendment to the Constitution of the 
United States, which prohibits the manufacture, sale and 
transportation of intoxicating liquors for beverage pur-
poses, but does not indicate any purpose to confiscate 
liquors lawfully owned at the time the Amendment should 
become effective and which the owner intended to use in a 
lawful manner.

Section 33 of the act is the only one which deals spe-
cifically with liquors lawfully acquired before it should 
take effect, and it is therefore of first importance in 
the consideration of the case before us. That section 
declares:

“It shall not be unlawful to possess liquors in one’s 
private dwelling while the same is occupied and used by 
him as his dwelling only and such liquor need not be re-
ported, provided such liquors are for use only for the 
personal consumption of the owner thereof and his family 
residing in such dwelling and of his bona fide guests when 
entertained by him therein.”

The admissions of fact under which this case is con-
sidered bring the liquors here involved precisely within 
these immunity provisions of § 33, except that they are 
stored in a public warehouse instead of in a private dwell-
ing. They were lawfully acquired and were intended for a 
lawful use, and thus the question is narrowed to whether 
such custody by the warehouse company as is shown by 
the admissions was forbidden by the act.

Coming now to the sections relied upon as rendering the 
custody or possession of the liquors by the warehouse 
company unlawful:

Section 25 declares that “It shall be unlawful to have or 
possess any liquor . . . intended for use in vio-
lating this title . .

But since § 33 declares that the uses to which it is 
admitted the plaintiff intends to devote his liquors are not 
unlawful, obviously this section does not apply to the case,
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for the unlawfulness declared by it is conditioned upon the 
intended use in violating the act.

Section 21 declares that “Any room, house, building, 
. . . or place where intoxicating liquor is manufac-
tured, sold, kept, or bartered in violation of this title, 
and all intoxicating liquor and property kept and used in 
maintaining the same, is hereby declared to be a common 
nuisance,” and for the maintaining of such a place pen-
alties are provided.

The word “kept” in this section is the only one of pos-
sible application to the case at bar, and the words with 
which it is immediately associated are such that as here 
used it plainly means kept for sale or barter or other 
commercial purpose. Its inapplicability to this case is 
apparent. Nosdtur a sodis. United States v. Louisville & 
Nashville R. R. Co., 236 U. S. 318, 334.

Section 3, which is the omnibus section of the act, 
provides that, “No person shall on or after the date when 
the eighteenth amendment to the Constitution of the 
United States goes into effect, manufacture, sell, barter, 
transport, import, export, deliver, furnish or possess any 
intoxicating liquor except as authorized in this Act, and 
all the provisions of this Act shall be liberally construed to 
the end that the use of intoxicating liquor as a beverage 
may be prevented.”

It is argued that the declaration herein that no person 
shall “possess,” “transport” or “deliver” intoxicating 
liquors is applicable to this case, because the warehouse 
company is not “authorized” by the act to “possess” 
them and because they cannot be used, even lawfully, by 
the plaintiff unless delivered and taken away from the 
warehouse.

By the admissions the appellant is lessee of the room in 
which the liquors are stored and he “is in the exclusive 
possession and control of them.” Thereby the relation of 
the warehouse company to the liquors is restricted to the



STREET v. LINCOLN SAFE DEPOSIT CO. 93

88. Opinion of the Court.

public function of furnishing such police, fire, and other 
protection to its buildings and their contents as the law or 
its lease requires on the part of such company and to 
allowing the plaintiff to have access to his property in order 
that he may remove it for an admittedly lawful purpose. 
The company could not sell, give away or otherwise 
transfer the liquors to anyone other than in this limited 
way to the plaintiff owner.

The purpose of the Eighteenth Amendment and of this 
act considered, we cannot bring ourselves to the conclusion 
that such a relation to the liquors on the part of the storage 
company as is here disclosed constitutes a possession of 
them within the meaning of this section of the act.

It is equally clear that to permit the owner to have 
access to the liquors to take them to his dwelling for lawful 
use is not a delivery of them within the meaning of this 
third section.

That transportation of the liquors to the home of ap-
pellant, under the admitted circumstances, is not such as is 
prohibited by the section is too apparent to justify de-
tailed consideration of the many provisions of the act in-
consistent with a construction which would render such 
removal unlawful, and that the act is understood by the 
officers charged with its execution as permitting such 
transportation is shown by the provision of the regulations 
of the Bureau of Internal Revenue authorizing permits 
for the transportation of liquors from one permanent 
residence of an owner to another in case of his removal, 
although no such transfer is in terms provided for by the 
act.

Clearly there is like administrative power under the act 
to so regulate the transfer of such stored liquors from a 
warehouse to the dwelling of the owner as to prevent their 
being used to evade the prohibitions of the act or to sub-
stantially interfere with its effective enforcement.

Thus it is plain that in the sections of the act relied upon
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there is no specific prohibition against the storage of 
liquors, under the circumstances admitted to exist in this 
case, and we find no other provisions by which such a 
custody is rendered unlawful.

The implication from another provision of § 33, than 
the one quoted above, confirms this conclusion. It reads:

“After February 1, 1920, the possession of liquors by 
any person not legally permitted under this title to possess 
liquor shall be prima facie evidence that such liquor is kept 
for the purpose of being sold, bartered, exchanged, given 
away, furnished, or otherwise disposed of in violation of 
the provisions of this title.”

Assuming that the unexplained presence of the liquors in 
the Company’s warehouse would give rise to the prescribed 
presumption, yet, if that presumption should be rebutted 
by appropriate testimony (as it is in this case by admis-
sions) that the liquor to which it is applied is not being 
kept for the purpose of sale, barter, exchange, furnishing 
or otherwise disposing of it in violation of the provisions 
of the title, the implication is plain that the possession 
should be considered not unlawful, even though it be by a 
person “not legally permitted,”—that is by a person not 
holding a technical permit to possess it, such as is provided 
for in the act.

Without saying that there may not be other cases, the 
one at bar seems to be fairly within the scope of this 
obvious implication of § 33.

It may be that the custody of liquors by a warehouse 
company was thus not declared to be unlawful because the 
writers of the act did not have such a case in mind, but it 
was more probably because Congress would not consent to 
allow lawful possession and use of liquors in dwellings 
having storage facilities for them, while denying the only 
possible means of preserving and protecting such liquors to 
persons with less commodious homes. The Congress was 
concerned with the great problem of preventing the manu-
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facture and sale of intoxicating liquors for beverage pur-
poses in the future, and it seems to have given but slight 
attention to the consumption of such relatively small 
amounts of such liquors as might be in existence in private 
ownership and intended for consumption by the owner, his 
family or his guests, when the Amendment and the act 
should take effect.

An intention to confiscate private property, even in 
intoxicating liquors, will not be raised by inference and 
construction from provisions of law which have ample field 
for other operation in effecting a purpose clearly indicated 
and declared.

It results that the decree of the District Court must be
Reversed.

Mr . Just ice  Mc Reynol ds  concurring.

I concur in the judgment of the court, but do not assent 
to the reasoning advanced to support it. I think the Vol-
stead Act was properly interpreted by the court below; but 
to enforce it as thus construed would result in virtual 
confiscation of lawfully acquired liquors by preventing or 
unduly interfering with their consumption by the owner. 
The Eighteenth Amendment gave no such power to Con-
gress. Manufacture, sale and transportation are the 
things prohibited,—not personal use.
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NORTHWESTERN MUTUAL LIFE INSURANCE 
COMPANY v. JOHNSON.

NATIONAL LIFE INSURANCE COMPANY OF 
MONTPELIER, VERMONT, v. MILLER, ADMIN-
ISTRATOR OF JOHNSON.

CERTIFICATES FROM THE CIRCUIT COURT OF APPEALS FOR 
THE EIGHTH CIRCUIT.

Nos. 70, 71. Submitted October 22, 1920.—Decided November 15, 1920.

A provision in a life insurance policy declaring that the policy shall be 
void if within a certain time the insured, while sane or insane, shall 
die by his own hand, and a provision making the policy incontestable 
after a certain time, are both to be interpreted as implying that 
suicide of the insured, sane or insane, after the time specified, shall 
not be a defense. P. 102.

The validity of such agreements to pay life insurance, even when 
death is due to suicide, if it occur after the lapse of a certain time, 
depends upon the state public policy. Where it did not appear in 
what State the contracts in question were made, the court upheld 
them, which, semble, is in accord with the rule generally prevailing. 
P. 100.

The  cases are stated in the opinion.

Mr. George Lines for Northwestern Mutual Life In-
surance Company. Mr. Sam T. Swansen was also on the 
brief:

It is undoubtedly the rule of the federal courts, as 
assumed in the question certified, that, where a policy of 
fife insurance is silent respecting liability of the company 
in case of suicide by the insured, death of the insured by 
his own hand, he being sane, is not one of the risks insured 
against. Ritter v. Mutual Life Ins. Co., 169 U. S. 139; 
Hopkins v. Northwestern Life Assurance Co., 94 Fed. Rep.
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729; Mutual Life Ins. Co. v. Kelly, 114 Fed. Rep. 268; 
Royal Arcanum v. Wishart, 192 Fed. Rep. 453.

So, death at the hands of the law as a punishment for 
crime is not one of the risks insured against, whether so 
stipulated in the policy or not. Burt v. Union Central Life 
Ins. Co., 187 U. S. 362; Northwestern Mutual Life Ins. Co. v. 
McCue, 223 U. S. 234. Nor is death at the hands of the ben-
eficiary, assignee or other person entitled to the proceeds. 
New York Mutual Life Ins. Co. v. Armstrong, 117 U. S. 591.

The decisions in these cases affirm and are based upon 
two fundamental principles: (1) That it is a condition of 
every policy of life insurance, implied if not expressed, 
that neither the insured nor the beneficiary shall do any-
thing to wrongfully accelerate the maturity of the policy; 
and (2) that a contract by which an insurance com-
pany agreed to pay the sum stipulated in its policy upon 
the happening of either of the contingencies involved in 
the cases above cited would be contrary to public policy 
and void for that reason. Well-reasoned decisions of 
state courts are in harmony with the conclusions reached 
in the cases above cited. Supreme Commandery v. Ains-
worth, 71 Alabama, 436, 445-447; Hartman v. Keystone 
Ins. Co., 21 Pa. St. 466, 479; Security Life Ins. Co. v. 
Dillard, 117 Virginia, 401; Davis v. Supreme Council, 195 
Massachusetts, 402; Scarborough v. American National 
Life Ins. Co., 171 N. Car. 353; Hatch v. Mutual Life Ins. 
Co., 120 Massachusetts, 550, 552; Bloom v. Franklin Ins. 
Co., 97 Indiana, 478; American National Ins. Co. v. 
Munson, 202 S. W. Rep. 987.

These authorities establish not only the doctrine 
that death of the insured, directly and intentionally caused 
by himself when in sound mind, is not a risk intended to 
be covered by a policy of insurance which is silent respect-
ing suicide, but the further doctrine that such risk is one 
which, on grounds of public policy, cannot lawfully be in-
cluded by express stipulation.
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But if, as held in the cases above cited, death of the 
insured, directly and intentionally caused by himself when 
in sound mind, is a risk which could not legally have been 
covered during the whole life of the policy, even by express 
stipulation to that effect, it is clear that such risk could 
not have been so covered during a portion of its life; and 
it necessarily follows that a contract to insure against 
such risk after two years from the date of the policy can-
not be implied from the language quoted in Question One.

Under all the authorities, the doctrine that death of 
the insured by his own hand is not a risk insured against 
applies only in case the insured was sane at the time of 
taking his life. The object and effect of the quoted clause 
is to extend during the first two years of the policy’s fife 
exclusion of the risk of suicide to cases where the insured 
is insane, as well as to those where he is sane at the time 
of taking his life. Royal Arcanum v. Wishart, 192 Fed. 
Rep. 453, 456; Scarborough v. American National Life 
Ins. Co., supra; Collins v. Metropolitan Life Ins. Co., 27 
Pa. Super. Ct. Rep. 356; American National Life Ins. Co. 
v. Munson, supra; Bromley v. Washington Life Ins. Co., 
122 Kentucky, 407.

It is immaterial that the beneficiary named in the 
policy in suit was the wife of the insured, instead of his 
executors or administrators, as in the Ritter Case.

In discussing the first question certified, we have argued 
that intentional self-destruction while sane is a risk not 
covered by a policy “which makes no provision for death 
resulting from suicide,” i. e., is silent concerning the same. 
If this contention be sound, it necessarily follows that such 
a policy is not void, for, in such case, death by suicide being 
excluded from the risks covered by the policy, its validity 
as a contract respecting the risks included therein is not 
in any way affected. This conclusion is not affected by 
the fact that the policy contains a provision, that “if 
within two years from the date hereof, the said insured
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shall . . . while sane or insane, die by his own hand, 
. . . this policy shall be void.” This provision can-
not by implication make suicide of the insured while 
sane one of the risks insured against, after the expiration 
of the two-year period, when an express stipulation to 
that effect, being contrary to public policy, would be void. 
As the authorities hereinbefore cited show, the purpose 
and effect of the two-year provision above quoted is to 
further limit, not to enlarge, the risk assumed. We sub-
mit, therefore, that Question Two should be answered in 
the negative.

If, however, it is deemed that from the provision in the 
policy just quoted it is to be implied that death of the in-
sured by suicide, while sane, after the expiration of two 
years from the date of the policy, is one of the risks covered 
by it, then we say that under the decisions of this court 
and the weight of well-considered authorities elsewhere 
the policy is void to that extent.

Mr. George B. Young for National Life Insurance 
Company. Mr. E. D. Perry and Mr. Guy B. Horton were 
also on the brief.

Mr. S. F. Prouty for Johnson and Miller.

Mr . Justice  Holmes  delivered the opinion of the court.

These are suits upon policies issued to George P. John-
son upon his life, payable in the first case to his wife, in 
the second to his executors or administrators. The wife 
and the administrator respectively recovered in the 
District Court and the cases having gone to the Circuit 
Court of Appeals the latter has certified certain questions 
to this Court. The policy payable to the wife contained 
a provision that “if within two years from the date hereof, 
the said insured shall ... die in consequence of a
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duel, or shall, while sane or insane, die by his own hand, 
then, and in every such case, this policy shall be void.” 
Johnson, the insured, died by his own hand more than two 
years after the date of the policy. The first question put 
in the wife’s suit is whether the above provision, there 
being no other in the policy as to suicide, makes the 
insurance company liable in the event that happened. 
The second is in substance whether the contract if con-
strued to make the company Hable is against pubhc 
policy and void.

The policy payable to the administrator had no provi-
sion as to suicide but did agree that “This contract shall 
be incontestable after one year from the date of its issue, 
provided the required premiums are duly paid.” John-
son’s suicide was more than a year after the date of the 
pohcy. The first question propounded is whether the 
above provision prevents the insurer from denying 
hability in this case, it not appearing that Johnson was 
insane when he killed himself. The second is whether 
such a contract which makes no exception for death 
resulting from suicide is against pubhc pohcy, and there-
fore void. There is a third as to a possible distinction 
between insurance payable to the wife and that payable 
to the estate of the insured which will not need to be 
discussed.

The pubhc pohcy with regard to such contracts is a 
matter for the States to decide. Whitfield v. ¿Etna Life 
Insurance Co., 205 U. S. 489, 495. This case qualifies the 
statement in Ritter v. Mutual Life Insurance Co., 169 
U. S. 139,154, to the effect that insurance on a man’s own 
fife payable to his estate and expressly covering suicide 
committed by him when sane would be against pubhc 
pohcy. The point decided was only that when the con-
tract was silent there was an implied exception of such a 
death. There was evidence that the insurance was taken 
out with intent to commit suicide, and it plainly appeared
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that the act was done by the insured for the purpose of 
enabling his estate to pay his debts. The application, 
although excluded below, warranted against suicide within 
two years, within which time the death took place. So 
that all the circumstances gave moral support to the 
construction of the policy adopted by the Court in accord-
ance with the view that has prevailed in some jurisdic-
tions as to the general rule. In Burt v. Union Central 
Life Insurance Co., 187 U. S. 362, it was held that there 
was a similar tacit exclusion from the risk assumed of the 
death of the insured by execution for murder, and the 
same decision was reached in Northwestern Mutual Life 
Insurance Co. v. McCue, 223 U. S. 234. But the question 
here does not concern implied exceptions, it concerns the 
effect of express undertakings which as we have said 
depends upon the policy of the State.

The certificates do not disclose in what States these 
contracts were made but it is not necessary to postpone 
our answer on that account. It appears from Whitfield 
v. ¿Etna Life Insurance Co., supra, that some legislatures 
have thought it best to insist that life insurance should 
cover suicide unless taken out in contemplation of the 
deed. But the case is much stronger when a considerable 
time is to elapse before the fact that the death was by the 
insured’s own hand ceases to be a defence. The danger is 
less sinister and probably a good deal smaller than the 
danger of murder when the insurance is held by a third 
person having no interest in the continuance of the life 
insured, yet insurance on the life of a third person does not 
become void by assignment to one who has no interest in 
the fife. Grigshy v. Russell, 222 U. S. 149. When a clause 
makes a policy indisputable after one or two years, the 
mere evocation of a possible motive for self-slaughter is at 
least not more objectionable than the creation of a possible 
motive for murder. The object of the clause is plain and 
laudable—to create an absolute assurance of the benefit,
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as free as may be from any dispute of fact except the fact 
of death, and as soon as it reasonably can be done. It is 
said that the insurance companies now generally issue 
policies with such a clause. The state decisions, so far as 
we know, have upheld it. Unless it appears that the 
State concerned adopts a different attitude we should 
uphold it here. Simpson v. Life Insurance Co. of Virginia, 
115 N. Car. 393; Mareck v. Mutual Reserve Fund Life 
Association, 62 Minnesota, 39; Goodwin v. Provident 
Savings Life Assurance Association, 97 Iowa, 226; Patter-
son v. Natural Premium Mutual Life Insurance Co., 100 
Wisconsin, 118.

We are of opinion that the provision in the first men-
tioned document avoiding the policy if the insured should 
die by his own hand within two years from the date is an 
inverted expression of the same general intent as that of the 
clause in the second making the policy incontestable 
after one year, and that both equally mean that suicide 
of the insured, insane or sane, after the specified time 
shall not be a defence. It seems to us that that would be 
the natural interpretation of the words by the people to 
whom they are addressed, and that the language of each 
policy makes the company issuing it liable in the event 
that happened. We answer the first question in each 
certificate, yes. The other questions are disposed of by 
our answer to the first.

Answer to question 1 in No. 70, Yes. 
Answer to question 1 in No. 71, Yes.

Mr . Just ice  Day  took no part in the decision of these 
cases.
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HARRIS, FORMERLY FRANCIS, ET AL. v. BELL 
ET AL.

APPEAL FROM THE CIRCUIT COURT OF APPEALS FOR THE
EIGHTH CIRCUIT.

No. 51. Argued January 26, 1920.—Decided November 15, 1920.

1. Lands representing the distributive share of a Creek Indian who 
died after his enrollment and before their selection or allotment and 
which thereafter were selected, allotted and deeded in his name, 
pursuant to the Act of April 26, 1906, c. 1876, § 5, 34 Stat. 137, and 
earlier statutes, are to be considered as going to his heirs, not as a 
direct allotment to them but as an inheritance, the alienability of 
which by full bloods is determined, not by § 19 of the Act of 1906 or 
§ 1 of the Act of May 27, 1908, c. 199, 35 Stat. 312, respecting 
allotments to living allottees, but by the provisions governing 
alienability by heirs. P. 108.

2. In this regard it is not the usual distinctions between title by pur-
chase and title by descent that must control, but the letter and spirit 
of the acts of Congress. Id.

3. The power vested in the Secretary of the Interior by the Act of 
April 26, 1906, supra, to approve or disapprove conveyances of in-
herited allotments when made by adult full-blood Indian heirs, was 
not recalled by the Act of May 27, 1908, supra, as to conveyances 
made, though not approved, before its enactment, nor does the lapse 
of years between the deed and its approval affect the validity 
of the conveyance in the absence of any lawful intervening disposal. 
P. 109.

4. The provision in § 9 of the Act of May 27, 1908, supra, that no 
conveyance of any interest of any full-blood Indian heir shall be valid 
“unless approved by the court having jurisdiction of the settlement 
of the estate” of the deceased allottee, prescribes a rule for future 
conveyances. P. 110.

5. Section 6 of the Act of May 27,1908, supra, which subjects the per-
sons and property of minor allottees to the jurisdiction of the probate 
courts of the State of Oklahoma, does not include or affect inherited 
lands, in its provision that “no restricted lands of living minors 
shall be sold or encumbered, except by leases authorized by law, 
by order of the court or otherwise.” Id.
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6. Section 6 of the Act of May 27,1908, supra, and other acts of Con-
gress, explicitly subject the persons and property of Indian minors of 
the Five Civilized Tribes to the jurisdiction of the probate (county) 
courts of Oklahoma; § 9 of that act declares that the death of any 
allottee shall remove all restrictions upon the alienation of his land, 
with the proviso that no conveyance of any interest of any full-blood 
Indian heir in such land shall be valid “unless approved by the court 
having jurisdiction of the settlement of the estate of said deceased 
allottee.” Held, harmonizing the sections, that the proviso of § 9 
is to be taken as referring only to adult full-blood heirs, and that 
a probate court having jurisdiction over the persons and property 
of minor full-blood heirs, but not of the settlement of the estate of 
the deceased allottee from whom they inherited, was the proper 
court to sanction a conveyance of the allotment made by their 
guardian. P. 111.

7. The general rule giving to the court of guardianship exclusive power 
to direct the guardian and supervise the management and disposal 
of the ward’s property, obtains in Oklahoma, and an intention to 
depart from it in an act of Congress respecting the lands of minor 
full-blood Indians should not be accepted unless very clearly and 
explicitly evinced. P. 112.

250 Fed. Rep. 209, affirmed.

The  case is stated in the opinion.

Mr. James C. Davis for appellants.

The Solicitor General and Mr. Assistant Attorney Gen-
eral Nebeker also filed a brief on behalf of appellants.

Mr. William M. Matthews, with whom Mr. George S. 
Ramsey was on the brief, for appellees.

Mr . Justi ce  Van  Devanter  delivered the opinion of 
the court.

By this suit certain conveyances of lands allotted in 
the name and right of a Creek Indian after his death were 
assailed, and their cancellation sought, by the heirs who 
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made them. On the final hearing the District Court up-
held two of the conveyances, 235 Fed. Rep. 626, and that 
decree was affirmed by the Circuit Court of Appeals. 250 
Fed. Rep. 209. The present appeal is by the heirs.

The circumstances to be considered are as follows: By 
the Act of March 1, 1901, c. 676, 31 Stat. 861, as modified 
by the Act of June 30, 1902, c. 1323, 32 Stat. 500, pro-
vision was made for the allotment and distribution of the 
Creek tribal lands and funds among the members of the 
tribe. An enrollment was to be made of (a) all members 
living on April 1, 1899, (b) all children born to members 
after that date up to and including July 1, 1900, and 
living on the latter date, and (c) all children born to 
members after July 1, 1900, up to and including May 25, 
1901, and living on the latter date. All who were so 
enrolled were to share in the allotment and distribution. 
If any of these died before receiving his allotment and 
distributive share, the lands and moneys to which he 
“would be entitled if living” were to “descend to his 
heirs” and be “allotted and distributed to them accord-
ingly.” A provision in the Act of March 3, 1905, plainly 
intended to amend and supplement the earlier acts, 
authorized the inclusion of all children bom between 
May 25, 1901, and March 4, 1905, and living on the latter 
date, c. 1479, 33 Stat.. 1071.

Originally all lands allotted to living members in their 
own right were subjected to specified restrictions on 
alienation; but those allotted in the right of deceased 
members were left unrestricted up to the passage of the 
Act of April 26, 1906, c. 1876, 34 Stat. 137. Skelton v. 
Dill, 235 U. S. 206; Adkins v. Arnold, 235 U. S. 417, 420; 
Mullen v. United States, 224 U. S. 448; Brader v. James, 
246 U. S. 88, 94; Talley v. Burgess, 246 U. S. 104, 107. 
Section 19 of that act materially revised the restrictions 
respecting lands of living allottees, and § 22 dealt with the 
alienation of inherited lands, including, as this court has
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held, lands allotted in the name and right of a member 
after his death. Talley v. Burgess, supra, p. 108. Section 
22 read as follows:

“That the adult heirs of any deceased Indian of either 
of the Five Civilized Tribes whose selection has been 
made, or to whom a deed or patent has been issued for 
his or her share of the land of the tribe to which he or she 
belongs or belonged, may sell and convey the lands 
inherited from such decedent; and if there be both adult 
and minor heirs of such decedent, then such minors may 
join in a sale of such lands by a guardian duly appointed 
by the proper United States court for the Indian Terri-
tory. And in case of the organization of a State or Terri-
tory, then by a proper court of the county in which said 
minor or minors may reside or in which said real estate is 
situated, upon an order of such court made upon petition 
filed by guardian. All conveyances made under this pro-
vision by heirs who are full-blood Indians are to be subject 
to the approval of the Secretary of the Interior, under 
such rules and regulations as he may prescribe.”

Section 5 of the same act directed that all patents or 
tribal deeds for allotments should issue “in the name of 
the allottee”—meaning the member in whose right the 
allotment was made—and provided that if he were then 
dead the title should inure to and vest in “his heirs,” as if 
the patent or deed “had issued to the allottee during his 
life.” A like provision is found in § 32 of the Act of June 
25, 1910, c. 431, 36 Stat. 855.

Further provisions bearing on the alienation of lands 
of living allottees and also inherited lands were embodied 
in the Act of May 27, 1908, c. 199, 35 Stat. 312, to be 
noticed presently.

The lands in question were allotted in the name and 
right of Freeland Francis, a Creek child who was born in 
1903, was lawfully enrolled June 10, 1905, and died 
twelve days later. After his death the allotment was 
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duly selected and made by the Commission to the Five 
Civilized Tribes, and in regular course a patent or deed 
was issued in his name. His heirs, to whom the title 
passed under the statutes already noticed, were his 
mother, Annie Francis (now Harris), his half-brother, 
Mack Francis, his brother, Amos, and his sister, Eliza-
beth. These were all enrolled Creeks,—three being full-
blood Indians and one a half-blood.

January 15, 1908, after the allotment was perfected, 
the mother, who was an adult, sold and conveyed her 
interest, and that conveyance was approved by the 
Secretary of the Interior, July 6, 1910, the approval as 
endorsed on the deed reading:

“The conveyance by Annie Francis of her interest as 
full-blood Indian heir in and to the within described lands 
allotted to Freeland Francis, a new born Creek citizen, 
Roll No. 1070, who died prior to May 27, 1908, is hereby 
approved, in accordance with the provisions of the Act of 
Congress approved April 26, 1906.”

The half-brother, Mack, sold and conveyed his interest 
in 1910, after he attained his majority, but the validity of 
that transaction is not questioned. He was not a full-
blood Indian, but a half-blood.

January 15, 1912, the interest of Amos and Elizabeth, 
who were minors, was sold and conveyed by their guardian 
under the direction and approving order of the county 
court wherein the guardianship of their persons and prop-
erty was pending.

At the time of Freeland’s death the family was residing 
in that part of the Indian Territory which on the advent 
of statehood (November 16, 1907) became Wagoner 
County, and shortly after his death they removed to and 
ever since have resided in what became Okmulgee County. 
The lands are in the latter county and it was in the county 
court thereof that the guardian’s sale and conveyance 
were directed and approved.
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The conveyance by the mother, who was a full-blood 
Indian, and that by the guardian of Amos and Elizabeth, 
who were full-bloods, are the ones to be considered on this 
appeal. All rights under them are held by parties who 
were defendants in the District Court and are appellees 
here.

The grounds on which the conveyances are assailed are 
four in number,—one directed at both conveyances, one 
at that of the mother alone and two solely at that of the 
guardian. They will be taken up in this order.

1. It is urged that the heirs took the lands as allottees 
and not as heirs of Freeland,—in other words, that they 
received the lands as a direct allotment to them and not 
as an inheritance,—and therefore that such of them as 
were full-blood Indians were restrained and disabled from 
disposing of the lands by reason of the restrictions appli-
cable to living allottees of the full-blood. If the premise 
were right, the conclusion would be unavoidable. See 
§ 19, Act of 1906, supra, and § 1, Act of 1908, supra. But 
the premise is not right, as is shown by statutes already 
mentioned, such as § 28 of the Act of 1901, § 7 of the Act 
of 1902 and § 5 of the Act of 1906. The allotment was 
made in virtue of the right of Freeland, who was one of 
those among whom the tribal property was to be distrib- 
uted. Under the statutes that right was not extinguished 
by his death but was preserved for his heirs; and it was 
preserved for them because they were his heirs, and not 
because their relation to it was otherwise different from 
that of other members of the tribe. Such individual 
claims as they had to the tribal lands were to be satisfied 
by their individual allotments. What they were to re-
ceive in the right of Freeland was the lands and moneys to 
which “he would be entitled if living”; and these were to 
“descend” to and vest in them as “his heirs,” as if he had 
received the same “during his life.” Putting aside the 
distinctions between title by purchase and title by descent 
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which prevail in the absence of controlling statutes, and 
giving effect to the letter and spirit of what Congress has 
enacted, we think it is manifest that these heirs must be 
regarded as having received these lands as an inheritance 
from Freeland, and not as a direct allotment to them. 
Perryman v. Woodward, 238 U. S. 148, 150; Talley v. 
Burgess, supra.

2. The first restrictions applicable to Creek lands such 
as these were embodied in § 22 of the Act of 1906, herein-
before set forth. As respects the mother’s conveyance, 
which was executed January 15, 1908, all that was neces-
sary under that section to make the conveyance effective— 
the mother being an adult full-blood Indian—was that 
it be approved by the Secretary of the Interior. As before 
shown, it was approved by that officer July 6, 1910. But 
it is urged that before his approval was given all power to 
approve had been taken from him and lodged elsewhere 
by the Act of May 27, 1908. Evidently the Secretary 
did not so construe that act when his approval was given, 
else he would have withheld it. Not only so, but his 
action in this instance was in accord with the practice of 
his office for a considerable period and also with an opinion 
rendered to him by the Attorney General. 27 Ops. A. G. 
530. This administrative view is, of course, entitled to 
respect, and those who have relied thereon ought not 
lightly to be put in peril. But it is not controlling. We 
have examined the act, including § 9, upon which reliance 
is had, and are of opinion that as to conveyances made 
prior to the act the power of the Secretary to examine 
and approve or disapprove under § 22 of the prior enact-
ment was not taken away. The act contains no express 
revocation of that power, nor any provision inconsistent 
with its continued exercise as to prior conveyances. The 
provision in § 9, that no conveyance of any interest of 
any full-blood Indian heir shall be valid ‘‘unless approved 
by the court having jurisdiction of the settlement of the
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estate” of the deceased allottee, taken according to its 
natural import, prescribes a rule for future rather than 
prior conveyances; and no reason is perceived for rejecting 
its natural import. Had there been a purpose to cut off 
action by the Secretary as to conveyances already made, 
some of which were before him at the time, it is but 
reasonable to believe that other words aptly expressing 
that purpose would have been used. The matter hardly 
would have been left to conjecture or uncertain implica-
tion. Besides, the absence of such a purpose is measurably 
reflected by the declaration in § 1 that “the Secretary of 
the Interior shall not be prohibited by this Act from con-
tinuing to remove restrictions as heretofore.” The lapse 
of two and one-half years between the execution of the 
conveyance and its approval is not material, there being 
no lawful intervening disposal. Pickering v. Lomax, 145 
U. S. 310; Lykins v. McGrath, 184 U. S. 169.

3. Section 6 of the Act of 1908 subjects the persons and 
property of minor allottees to the jurisdiction of the 
probate courts of the State, and in a proviso says, “no 
restricted lands of living minors shall be sold or encum-
bered, except by leases authorized by law, by order of the 
court or otherwise.” One ground on which the guardian’s 
sale on behalf of the minor heirs, Amos and Elizabeth, 
is assailed is that it was in violation of this proviso. But 
in our opinion the proviso does not include or affect 
inherited lands. It refers, as a survey of the act shows, 
to lands of living minor allottees and not to lands inherited 
from deceased allottees. Section 9 expressly recognizes 
that the latter may be sold, and this proviso cannot be 
taken as prescribing the contrary. The word “living” 
evidently is intended to mark the distinction. What is 
intended is to make sure that minor allottees receive the 
benefit of the restrictions prescribed in § 1, and not to 
impose others. Apparently it was apprehended that the 
general language of § 6 might be taken as enabling probate 
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courts and guardians to sell without regard to those 
restrictions, and the office of the proviso is to prevent this. 
So understood, it is in accord with the general scheme of 
the act and not in conflict with any other provision.

4. The remaining objection to the guardian’s convey-
ance is that it was not approved by the court having 
jurisdiction of the settlement of the estate of Freeland, the 
deceased allottee.

The situation out of which the objection arises is at 
least novel. Freeland died June 22, 1905, and the con-
veyance was made January 15, 1912. Statehood had 
intervened and counties had been organized where there 
were none before. He resided and died in what after-
wards became Wagoner County, and under the local 
law the county court of that county is the one which at 
the time of the conveyance would have had jurisdiction 
of the settlement of his estate. The court in the Indian 
Territory which would have had such jurisdiction prior 
to statehood was no longer in existence. The conveyance 
was not approved by the county court of Wagoner County, 
but was approved by the county court of Okmulgee 
County, which under the local law was the only court 
having jurisdiction of the guardianship of the persons and 
property of the minors, Amos and Elizabeth. The lands 
were in that county and the minors, as also the other 
heirs, were residing there.

Section 6 of the Act of 1908 and other congressional 
enactments explicitly subject the persons and property of 
Indian minors of the Five Civilized Tribes to the juris-
diction of the probate courts of Oklahoma. In that State 
the county courts are the probate courts.

Section 9 of the same act declares:
“That the death of any allottee of the Five Civilized 

Tribes shall operate to remove all restrictions upon the 
alienation of said allottee’s land: Provided, That no con-
veyance of any interest of any full-blood Indian heir in
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such land shall be valid unless approved by the court hav-
ing jurisdiction of the settlement of the estate of said 
deceased allottee.”

If in this instance the same court had had jurisdiction 
of the guardianship of the minor heirs and of the settle-
ment of the estate of the deceased allottee, no embarrass-
ment would have ensued; but as that was not the case, the 
question arises, whether it was essential that the guardian’s 
conveyance, directed and approved, as it was, by the 
court having control of the guardianship, should also be 
approved by the court having jurisdiction of the settle-
ment of the deceased allottee’s estate? The Circuit 
Court of Appeals answered in the negative; and, while 
the question is not free from difficulty, we think that 
solution of it is right.

Of course, the purpose in requiring any approval is to 
safeguard the interests of the full-blood Indian heir. 
Where he is a minor he can convey only through a guard-
ian, and no court is in a better situation to appreciate and 
safeguard his interests than the one wherein the guardian-
ship is pending. Besides, as a general rule, a guardianship 
carries with it exclusive power to direct the guardian and 
to supervise the management and disposal of the ward’s 
property. It is so in Oklahoma. This rule is so widely 
recognized and so well grounded in reason that a purpose to 
depart from it ought not to be assumed unless manifested 
by some very clear or explicit provision. The Act of 
1908 contains no manifestation of such a purpose outside 
the proviso in § 9. That proviso seems broad, but so is 
the provision in § 6 subjecting the persons and property 
of minor Indians to local guardianship. As both are in 
the same act, they evidently were intended to operate 
harmoniously and should be construed accordingly. The 
proviso does not mention minors under guardianship; 
and to regard its general words as including them will 
either take all supervision of the sale of their interest in
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inherited lands from the court in which the guardianship 
is pending, or subject that court’s action to the approval 
of another court of the same rank. In either event con-
flict and confusion will almost certainly ensue and be 
detrimental to the minor heirs. But, if the proviso be 
regarded, as well it may, as referring to heirs not under 
guardianship—in other words, to adult heirs—the two 
provisions will operate in entire harmony and all full-
blood heirs will receive the measure of protection intended. 
We think this is the true construction.

Decree affirmed.

UNDERWOOD TYPEWRITER COMPANY v. 
CHAMBERLAIN, TREASURER OF THE STATE 
OF CONNECTICUT.

ERROR TO THE SUPERIOR COURT OF THE STATE OF 
CONNECTICUT.

No. 215. Argued October 13,14, 1920.—Decided November 15, 1920.

1. A state tax upon the proportion of the net profits of a sister-state 
corporation earned by operations conducted within the taxing State, 
the enforcement of which is left to the ordinary means of collect-
ing taxes, does not violate Art. I, §8, of the Federal Constitution 
by imposing a burden upon interstate commerce. P. 119.

2. In considering whether a state tax, purporting to be on the net in-
come of a sister-state corporation earned within the taxing State, vio-
lates the Fourteenth Amendment by reaching income earned outside, 
it is not necessary to decide whether it is a direct tax on income or 
an excise measured by income. P. 120.

3. A state tax upon the income of a sister-state corporation manu-
facturing its product within the State but deriving the greater 
part of its receipts from sales outside the State, which attributes 
to processes conducted within the State the proportion of the total 
net income which the value of real and tangible personal property
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owned by the corporation within the State bears to the value of all 
its real and tangible personal property, is not inherently unreason-
able and calculated to tax income earned beyond the borders of the 
State; and, unless it be shown to be so in its application to the 
particular case, cannot be held to violate the due process clause of 
the Fourteenth Amendment. P. 120.

4. Held, that the fact that the amount of net income so allocated to 
the taxing State greatly exceeded in this case the portion actually 
received there, does not prove that income earned outside was in-
cluded in the assessment.

5. The principle discussed in Southern Ry. Co. v. Greene, 216 U. S. 400, 
414, respecting the right of a State under the Fourteenth Amend-
ment to impose discriminatory taxes on a sister-state corporation 
which had made large permanent investments in railroad property 
in the State before the tax law was enacted, is inapplicable to this 
case, involving a non-discriminatory tax on the locally earned in-
come of a manufacturing corporation. P. 122.

94 Connecticut, 47, affirmed.

The  case is stated in the opinion.

Mr. Arthur M. Marsh and Mr. Arthur L. Shipman, 
with whom Mr. Charles Strauss and Mr. Eugene D. Boyer 
were on the brief, for plaintiff in error:

Assuming the tax to be what the statute itself says 
that it is, namely, a tax on net income:

Taxation upon net income is either (a) a direct tax upon 
the property out of which the income issues, which is 
another way of saying that it is upon the tangible and 
intangible assets of the corporation, or (b) it is a tax upon 
net income, as such, as a species of property disconnected 
from all other assets of the corporation.

If this tax falls under (a), it is clearly invalid, since, 
under the Connecticut allocation, that State takes 47 per 
cent, of all the property and, accordingly, is taxing assets 
outside of Connecticut, no allowance for intangibles being 
made.

If this tax falls under (b), then the situs of the net in-
come, which is the property that is taxed, is all important,
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and whether such situs is exclusively in Delaware as the 
domicile of the corporation, or is localized in part in 
various States, it certainly is not lawfully allocated by a 
division among the States upon a comparison of tangible 
assets only.

If the tax is a property tax upon the assets of the 
corporation in Connecticut, it is invalid because it is not 
dependent in fact on the value of such assets, no appraisal 
being provided, no recourse to the courts for ascertain-
ment or correction of the valuation except as to the 
relative value of tangible assets in Connecticut to tangible 
assets everywhere, and there being no provision for ascer-
tainment of their value unless by an arbitrary form of 
application of the so-called unit rule. This fundamental 
error is emphasized by the fact that there is no allowance 
or deduction for stocks, bonds, accounts receivable, bank 
deposits or other intangible assets of that character located 
outside of Connecticut.

If the tax could possibly be considered as a tax on 
property of the corporation in Connecticut measured by 
part of the net income, it is invalid because it is based upon 
the false assumption that net income is produced, and has 
a local situs, in proportion to the relative location of 
tangible assets only.

If the tax is regarded as an excise for the privilege of 
doing business in Connecticut, to be valid it should have 
been confined to the subject-matter which Connecticut 
is entitled to control; that is, the manufacturing and the 
business purely intrastate, consisting of sales and ship-
ments from Hartford to Connecticut customers, also 
leases, repairs, etc., in Connecticut for Connecticut cus-
tomers, and probably if it is such an excise, it must have 
a suitable maximum. At all events, it must have some 
logical or reasonable relation to the exercise or value of 
these privileges.

If not described and intended as such an excise, it
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should, at the very least, operate in effect as such. But 
the measure adopted having no relation whatever to 
intrastate sales, leases and repairs, etc., and only the most 
arbitrary relation to manufacturing carried on in Connec-
ticut, and having no maximum, cannot be regarded as 
satisfying the law. Forty-seven per cent, of the net 
income is arrogated to itself by Connecticut purely on the 
basis of tangible assets in Connecticut on a given day of 
the year, without any consideration of the volume of 
manufacturing at the factory or the ratio of income which 
might be said to issue out of the manufacturing operations, 
and the allocation is without allowance or opportunity 
for adjustment on account of varying ratios of net income 
produced by the various operations of the corporation, and 
without deduction on account of income issuing entirely 
and wholly out of business having no connection with 
Connecticut.

We submit that it was not intended by the legislature 
as an excise and, whether it was or not, its operation and 
effect render it invalid because it is unreasonable, arbi-
trary and has not even a remote relation to the business 
privileges which Connecticut can control. Furthermore, 
even regarding net income as a measure only, it is not 
open to Connecticut to assess foreign corporations upon 
data so irrelevant, so inadequate and so remotely related, 
both commercially and logically, to the exercise of local 
business privileges.

Upon every one of the above alternative theories of this 
tax, it either transgresses the commerce clause, or the due 
process clause, or it discriminates unlawfully against the 
foreign corporation, principally engaged in interstate com-
merce and established in the State prior to this legislation.

Mr. James E. Cooper and Mr. Hugh M. Alcorn, with 
whom Mr. Frank E. Healy, Attorney General of the State 
of Connecticut, was on the brief, for defendant in error.
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Mr. Louis H. Porter, by leave of court, filed a brief as 
amicus curice.

Mr . Just ice  Brandeis  delivered the opinion of the 
court.

This action was brought by the Underwood Type-
writer Company, a Delaware corporation, in the Superior 
Court for the County of Hartford, Connecticut, to recover 
the amount of a tax assessed upon it by the latter State 
and paid under protest. The company contended that as 
applied to it the taxing act violated rights guaranteed by 
the Federal Constitution. The constitutional questions 
involved were reserved by that court for consideration and 
advice by the Supreme Court of Errors. The answers to 
these questions being favorable to the State, 94 Connecti-
cut, 47, judgment was entered by the Superior Court 
confirming the validity of the tax. The case comes here 
on writ of error to that court.

Connecticut established in 1915 a comprehensive sys-
tem of taxation applicable alike to all foreign and do-
mestic corporations carrying on business within the State. 
This system prescribes practically the only method by 
which such corporations are taxed, other than the gen-
eral property tax to which all property located within 
the State, whether the owner be a resident or a non-
resident, an individual or corporation, is subject. The 
act divides business corporations into four classes and the 
several classes are taxed by somewhat different methods. 
The fourth class, u Miscellaneous Corporations,” includes, 
among others, manufacturing and trading companies, 
and with these alone are we concerned here. Upon their 
net income earned during the preceding year from business 
carried on within the State a tax of two per cent, is im-
posed annually. The amount of the net income is ascer-
tained by reference to the income upon which the corpora-



118 OCTOBER TERM, 1920.

Opinion of the Court. 254 Ü. S.

tion is required to pay a tax to the United States. If the 
company carries on business also outside the State of 
Connecticut, the proportion of its net income earned from 
business carried on within the State is ascertained by 
apportionment in the following manner: The corporation 
is required to state in its annual return to the tax com-
missioner from what general source its profits are princi-
pally derived. If the company’s net profits are derived 
principally from ownership, sale or rental of real property, 
or from the sale or use of tangible personal property, the 
tax is imposed on such proportion of the whole net income, 
as the fair cash value of the real and the tangible personal 
property within the State bears to the fair cash value of 
all the real and tangible personal property of the company. 
If the net profits of the company are derived principally 
from intangible property the tax is imposed upon such 
proportion of the whole net income as the gross receipts 
within the State bear to the total gross receipts of the 
company. A corporation aggrieved because of a tax 
assessed upon it may after paying the tax apply for relief 
to the Superior Court for the County of Hartford. There 
it may show cause why it is not subject to the tax or why 
the tax should have been less. If the whole tax assessed 
is found by the court to be proper, it enters judgment 
confirming the same. If the tax is found to be for any 
reason unauthorized in whole or in part, the court enters 
judgment for the company in the amount with interest 
which it is entitled to recover; and the state treasurer is di-
rected to pay the same. The decision of the superior court 
is subject to review by the Supreme Court of Errors as in 
other cases. Laws of 1915, c. 292, part IV, §§ 19-29; Under-
wood Typewriter Co. v. Chamberlain, 92 Connecticut, 199.

The Underwood Typewriter Company is engaged in the 
business of manufacturing typewriters and kindred 
articles; in selling its product and also certain accessories 
and supplies which it purchases; and in repairing and
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renting such machines. Its main office is in New York 
City. All its manufacturing is done in Connecticut. It 
has branch offices in other States for the sale, lease and 
repair of machines and the sale of supplies; and it has 
one such branch office in Connecticut. All articles made 
by it—and some which it purchases—are stored in Connec-
ticut until shipped direct to the branch offices, purchasers 
or lessees. In its return to the tax commissioner of 
Connecticut, made in 1916 under the above law, the 
company declared that its net profits during the preceding 
year had been derived principally from tangible personal 
property; that these profits amounted to $1,336,586.13; 
that the fair cash value of the real estate and tangible 
personal property in Connecticut was $2,977,827.67, and 
the fair cash value of the real estate and tangible personal 
property outside that State was $3,343,155.11. The 
proportion of the real estate and tangible personal prop-
erty within the State was thus 47 per cent. The tax 
commissioner apportioned that percentage of the net 
profits, namely $629,668.50, as having been earned from 
the business done within the State, and assessed thereon a 
tax of $12,593.37, being at the rate of two per cent. The 
company having paid the tax under protest, brought this 
action in the Superior Court for the County of Hartford 
to recover the whole amount.

First. It is contended that the tax burdens interstate 
commerce and hence is void under § 8 of Article I of the 
Federal Constitution. Payment of the tax is not made 
a condition precedent to the right of the corporation to 
carry on business, including interstate business. Its 
enforcement is left to the ordinary means of collecting 
taxes. St. Louis Southwestern Ry. Co. v. Arkansas, 235 
IT. S. 350, 364; Atlantic & Pacific Telegraph Co. v. Phila-
delphia, 190 U. S. 160, 163. The statute is, therefore, not 
open to the objection that it compels the company to pay 
for the privilege of engaging in interstate commerce. A
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tax is not obnoxious to the commerce clause merely 
because imposed upon property used in interstate com-
merce, even if it takes the form of a tax for the privilege 
of exercising its franchise within the State. Postal 
Telegraph Cable Co. v. Adams, 155 U. S. 688, 695. This 
tax is based upon the net profits earned within the State. 
That a tax measured by net profits is valid, although these 
profits may have been derived in part, or indeed mainly, 
from interstate commerce is settled. U. S. Glue Co. v. 
Oak Creek, 247 U. S. 321; Shaffer v. Carter, 252 U. S. 37, 
57. Compare Peck & Co. v. Lowe, 247 IT. S. 165. Whether 
it be deemed a property tax or a franchise tax, it is not 
obnoxious to the commerce clause.

Second. It is contended that the tax violates the 
Fourteenth Amendment because, directly or indirectly, 
it is imposed on income arising from business conducted 
beyond the boundaries of the State.* In considering this 
objection we may lay on one side the question whether 
this is an excise tax purporting to be measured by the 
income accruing from business within the State or a direct 
tax upon that income; for the “argument, upon analysis, 
resolves itself into a mere question of definitions, and has 
no legitimate bearing upon any question raised under the 
Federal Constitution.” Shaffer V. Carter, 252 U. S. 37, 55. 
In support of its objection that business outside the State 
is taxed plaintiff rests solely upon the showing that of its 
net profits $1,293,643.95 was received in other States and 
$42,942.18 in Connecticut, while under the method of ap-
portionment of net income required by the statute 47 per 
cent, of its net income is attributable to operations in Con-
necticut. But this showing wholly fails to sustain the ob-
jection. The profits of the corporation were largely earned 
by a series of transactions beginning with manufacture in 
Connecticut and ending with sale in other States. In 
this it was typical of a large part of the manufacturing 
business conducted in the State. The legislature in
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attempting to put upon this business its fair share of the 
burden of taxation was faced with the impossibility of 
allocating specifically the profits earned by the processes 
conducted within its borders. It, therefore, adopted a 
method of apportionment which, for all that appears in 
this record, reached, and was meant to reach, only the 
profits earned within the State. ‘‘The plaintiff’s argu-
ment on this branch of the case,” as stated by the Supreme 
Court of Errors, “carries the burden of showing that 47 
per cent, of its net income is not reasonably attributable, 
for purposes of taxation, to the manufacture of products 
from the sale of which 80 per cent, of its gross earnings 
was derived after paying manufacturing costs.” The 
corporation has not even attempted to show this; and for 
aught that appears the percentage of net profits earned in 
Connecticut may have been much larger than 47 per cent. 
There is, consequently, nothing in this record to show 
that the method of apportionment adopted by the State 
was inherently arbitrary,1 or that its application to this 
corporation produced an unreasonable result.

We have no occasion to consider whether the rule pre-
scribed if applied under different conditions might be 
obnoxious to the Constitution. Adams Express Co. v. 
Ohio, 166 U. S. 185, 222. Nor need we consider the 
contention made on behalf of the State, that the statute 
is necessarily valid, because the prescribed rule of appor-
tionment is not rigid, and provision is made for rectifying 
by proceedings in the Superior Court any injustice re-
sulting from its application.

1 Compare Western Union Telegraph Co. v. Massachusetts, 125 U. S. 
530, 552; Pittsburg, etc., Ry. Co. v. Backus, 154 U. S. 421, 430; Cleve-
land, etc., Ry. Co. v. Backus, 154 U. S. 439, 445; Western Union Tele-
graph Co. v. Taggart, 163 U. S. 1, 14; Adams Express Co. v. Ohio, 165 
U. S. 194,221; 166 U. S. 185; American Refrigerator Transit Co. v. Hall, 
174 U. S. 70, 75; Union Refrigerator Transit Co. v. Lynch, 177 U. S. 149, 
152; St. Louis Southwestern Ry. Co. v. Arkansas, 235 U. S. 350, 365.
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Third. It is stated in the brief, doubtless inadvertently, 
that the assignment of errors includes the objection that 
the tax was void under the Fourteenth Amendment also 
on the ground that the company, a foreign corporation, 
had made large permanent investments in Connecticut 
before the statute of 1915 was enacted. No such error 
appears to have been specifically assigned and the objec-
tion was not pressed in brief or oral argument. It is 
clearly unsound. To the facts presented here the principle 
discussed in Southern Ry. Co. v. Greene, 216 U. S. 400, 414, 
has no application.

Affirmed.

WATSON ET AL., EXECUTORS OF WATSON, v. 
STATE COMPTROLLER OF THE STATE OF 
NEW YORK.

ERROR TO THE SURROGATE’S COURT OF NEW YORK COUNTY, 

STATE OF NEW YORK.

No. 266. Argued October 13, 1920.—Decided November 15, 1920.

In imposing transfer or inheritance taxes, a State may distinguish 
between property which has borne its fair share of tax burden in the 
decedent’s lifetime and property of the same kind and passing to the 
same class of transferees, which has not. P. 124.

The additional tax imposed in New York (Cons. Laws, c. 60; Laws 
1917, c. 700), on the transfer of certain kinds of securities held by 
a decedent at his death on which neither the general property tax 
nor the alternative stamp tax has been paid during a fixed period 
prior thereto, is based upon a reasonable classification of property 
and does not violate the equal protection clause of the Fourteenth 
Amendment. Id.

This tax is neither a property tax nor a penalty. P. 125.
226 N. Y. 384, affirmed.

The  case is stated in the opinion.
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Mr. Harold W. Bissell, with whom Mr. Wm. C. Cannon 
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The New York Tax Law (Consolidated Laws, c. 60) 
provides (Article 1, § 9) that personal property shall be 
assessed and taxed to the owner at the place where he 
resides, but exempts (Article 15) from such taxation 
certain bonds and other obligations, called in the act 
investments, on which there has been paid an optional 
tax at a lower rate, which payment is evidenced by a 
stamp affixed. The Tax Law also provides (Article 10) 
for an inheritance or transfer tax which varies, among 
other things, according to the relationship of the bene-
ficiary to the decedent. By § 221-b, Laws of 1917, c. 700, 
§ 2, an additional tax equal to 5 per cent, of the appraised 
value of the investment is imposed on the transfer of 
investments held by the decedent at his death on which 
neither the general property tax nor the stamp tax above 
described has been paid during a fixed period prior thereto, 
provided that the estate is larger than the exemptions to 
relatives and charities.

Watson, a resident of New York City, held, at his 
death in 1917, certain bonds on which neither the general 
property tax nor the stamp tax had been paid. The 
transfer tax appraiser, appointed by the Surrogate’s 
Court, reported that there was payable by the executors 
in respect to those bonds the additional transfer tax 
prescribed by the Act of 1917. The Surrogate disallowed 
the tax on the ground that the statute violated the state 
constitution; and his decision was affirmed by the Appel-
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late Division of the Supreme Court, 186 App. Div. 48. 
The Court of Appeals of New York held that the act 
violated neither the state nor the Federal Constitution, 
226 N. Y. 384; and the case comes here on writ of error. 
The contention is that the tax imposed denies to Watson’s 
estate equal protection of the laws.

The occasion and the purpose of the statute are shown 
by the Court of Appeals. An owner of investments is not 
required either to list them for assessment locally under 
the general property tax law or to present them for stamp-
ing under the investment tax law. Whether the invest-
ments of a resident are taxed during his life depends either 
upon his own will or upon the vigilance and discretion of 
the local assessors. This condition led to loss of revenue 
by the State and to inequality in taxation among its 
citizens. To remedy both evils this additional transfer 
tax was imposed upon investments of a decedent which 
had wholly escaped taxation. It is insisted that the tax 
is discriminatory because under it other property of the 
same kind bequeathed to persons standing in the same 
relationship to the decedent will not be taxed. But the 
power to classify for purposes of taxation is fully estab-
lished. The executors admit, as they must, that a 
classification is reasonable if made with respect to the 
kind of property transferred; or, to the amount or value of 
property transferred; or, to the relationship of the trans-
ferees; or, to the character of the transferee, for instance 
as engaged in charity. Magoun v. Illinois Trust & Savings 
Bank, 170 U. S. 283, 300; Billings v. Illinois, 188 U. S. 
97; Campbell v. California, 200 U. S. 87. But their list 
does not exhaust the possibilities of legal classification. 
See Beers v. Glynn, 211 U. S. 477, 484; Keeney v. New 
York, 222 U. S. 525; Maxwell v. Bugbee, 250 U. S. 
525. Compare Hatch v. Reardon, 204 U. S. 152. Any 
classification is permissible which has a reasonable rela-
tion to some permitted end of governmental action. It
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is not necessary, as the plaintiff in error seems to contend, 
that the basis of the classification must be deducible from 
the nature of the things classified,—here the right to 
receive property by devolution. It is enough, for instance, 
if the classification is reasonably founded in “the purposes 
and policy of taxation.” Pacific Express Co. v. Seibert, 
142 U. S. 339, 354; Kidd v. Alabama, 188 U. S. 730, 732; 
Clement National Bank v. Vermont, 231 U. S. 120, 136- 
137; Farmers Bank v. Minnesota, 232 U. S. 516, 529-530. 
And what classification could be more reasonable than to 
distinguish, in imposing an inheritance or transfer tax, 
between property which had during the decedent’s life 
borne its fair share of the tax burden and that which had 
not? 1

It does not follow, as is also argued, that the act in 
question imposes a property tax, merely because its 
existence may induce owners of investments to present 
them for taxation under the Investment Tax Law. Nor 
is it to be deemed a law imposing a penalty merely because 
the decedent’s estate may under it be required to pay 
more in taxes than the deceased would have paid if he 
had presented his property for taxation under the In-
vestment Tax Law. Whether this additional transfer tax 
would be obnoxious to the Fourteenth Amendment if it 
could be deemed a property tax or a penalty, we have 
no occasion to consider.

The judgment of the Surrogate’s Court entered on the 
remittitur from the Court of Appeals of New York is

A firmed.

1 Connecticut (.Gen. Stats. 1918, § 1190) and Louisiana (Constitution, 
1898, Arts. 235, 236; Act 45 of 1904) also impose a special inheritance 
tax on the transfer of property which has not borne its share of taxation 
during a period prior to the owner’s death. The latter statute has been 
frequently before the courts, Succession of Mathias Levy, 115 La. 
377, 385; aff’d Cahen v. Brewster, 203 U. S. 543; Succession of Prit-
chard, 118 La. 883; Succession of Westfeldt, 122 La. 836.
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INTERNATIONAL BRIDGE COMPANY v. PEOPLE 
OF THE STATE OF NEW YORK.

ERROR TO THE SUPREME COURT OF THE STATE OF NEW
YORK.

■ No. 46. Argued December 16, 1919; restored to docket for reargu-
ment January 26,1920; reargued October 11, 12, 1920.—Decided No-
vember 22, 1920.

1. In an action to recover penalties from a bridge company for failure 
to build foot and carriage ways upon its railway bridge as required 
by an act amending its charter, it is premature to inquire whether a 
distinct and independent provision, reducing the tolls chargeable for 
vehicles and pedestrians below the limits fixed in the charter, impairs 
the obligation of the charter contract, since the invalidity of the toll 
reductions would not affect the requirement to build the additions. 
P. 130.

2. Under acts of New York and Canada consolidating a New York 
with a like Canadian corporation, the new company constructed 
a bridge over the Niagara River for railroad uses only. The original 
charters provided for constructing foot and carriage ways also, that 
of New York in permissive but that of Canada in mandatory lan-
guage, and the acts of consolidation bound the new company to all 
the duties of each of its constituents. Held: (1) That the new com-
pany had no charter contract immunity from being required to add 
the foot and carriage ways in New York under power reserved by the 
State to amend the charter, and that such requirement was not 
inconsistent with the contract clause of the Constitution; nor, in 
the absence of anything to show that the additions would not yield 
a reasonable return, could it be held to violate the Fourteenth 
Amendment. Id.

3. The Act of June 30, 1870, c. 176, 16 Stat. 173, in recognizing as a 
lawful structure any bridge constructed across the Niagara River in 
pursuance of New York Laws, 1857, c. 753, and amendments (Laws 
1869, c. 550), subject to the supervision of the Secretary of War and 
his approval of the plans, recognized that the existence of the bridge 
company and its right to build on New York land came from New 
York; and the facts that the bridge when built, as a railroad bridge
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only, was devoted wholly to international commerce and that 
Congress by the Act of June 23, 1874, c. 475,18 Stat. 275, declared 
it a lawful structure and an established post route for mail of the 
United States, did not supplant the authority of the State to require 
the company to-equip the bridge with ways for foot passengers and 
vehicles as contemplated by its charter. P. 131.

4. The Act of 1874, supra, by declaring the bridge lawful as built, did 
not repeal the authority given by the Act of 1870, supra, to build 
subject to the approval of the Secretary of War, and the fact that 
this bridge was twice rebuilt without foot and carriage ways with the 
Secretary’s consent, but under plans approved by him and providing 
for such additions in future, supports rather than negatives the view 
that the power of the State to require them was contemplated 
throughout and that Congress did not seek to divest it. Id.

5. The mere fact that a bridge is international, crossing an interna-
tional stream, does not of itself divest the State of power over its 
part of the structure, in the silence of Congress. P. 133.

6. The Act of March 3,1899, § 9, c. 425, 30 Stat. 1151, in requiring the 
assent of Congress to the erection of bridges over navigable waters 
not wholly within a State, does not make Congress the source of the 
right to build but assumes that the right comes from the State. Id.

7. The conveyance of a part of the land under the bridge to the United 
States for a public purpose not connected with the administration 
of the Government did not affect the authority of New York over 
the residue within the State, and taken in connection with the acts 
of the Government before and after the grant does not invalidate, 
even in part, the New York act requiring the additional construction. 
P. 134.

223 N. Y. 137, affirmed.

The  case is stated in the opinion.

Mr. Adelbert Moot and Mrs. Helen Z. M. Rodgers, 
with whom Mr. Henry W. Sprague and Mr. William L. 
Marcy were on the briefs, for plaintiff in error.

Mr. James S. Y. Ivins, with whom Mr. Charles D. 
Newton, Attorney General of the State of New York, 
Mr. Ralph A. Kellogg and Mr. E. C. Aiken were on the 
briefs, for defendant in error.
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Mr . Justi ce  Holmes  delivered the opinion of the 
court.

This is a suit brought by the State of New York to 
recover penalties from the Bridge Company for failure to 
place upon its bridge a roadway for vehicles and a path-
way for pedestrians between Squaw Island in Niagara 
River and the mainland of New York State as required by 
c. 666 of the Laws of 1915 of the State of New York. The 
defendant set up that the act was contrary to the Consti-
tution of the United States in specified respects, but the 
plaintiff got judgment in the Supreme Court, which was 
affirmed by the Court of Appeals. 223 N. Y. 137.

The Bridge Company originally was incorporated by a 
special charter from the State of New York. Laws of 
1857, c. 753. As the bridge was to cross the Niagara River 
from Buffalo to Canada, a similar corporation was created 
under the laws of Canada, 20 Viet. c. 227, and subsequently 
the two corporations were consolidated, pursuant to 
Laws of New York, 1869, c. 550, and a Canadian Act, 
32 and 33 Viet. c. 65, subject to all the duties of each of 
the consolidated companies. By the Act of Congress of 
June 30, 1870, c. 176, 16 Stat. 173, any bridge constructed 
across the Niagara River in pursuance of the New York 
Act of 1857 and any acts of the New York legislature then 
in force amending the same was authorized as a lawful 
structure subject to the supervision of the Secretary of 
War and his approval of the plans. By the New York 
Act of 1857, “Said bridge may be constructed as well for 
the passage of persons on foot and in carriages and other-
wise as for the passage of railroad trains,” § 15. And 
“whenever the said bridge shall be complete for the 
passage of ordinary teams and carriages” the company 
may erect toll gates and charge tolls not exceeding certain 
rates for foot passengers, carriages, &c. The original 
Canadian Act had words similar to those just quoted from
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§ 15, except that it said “shall be constructed” instead of 
“may be,” a fact to which we shall advert again.

Between 1870 and 1874 the bridge was built as required 
by the charter with one draw across Black Rock Harbor 
and one across the main channel of the river. It crossed 
Squaw Island on a trestle, afterwards filled in, but was 
built as a railroad bridge exclusively without any provision 
for footpaths or roadways. By the Act of Congress of 
June 23,1874, c. 475,18 Stat. 275, it was declared a lawful 
structure and an established post route for the mail of the 
United States. In the year 1899 a plan for rebuilding 
the bridge with wings for roadways and footpaths was 
approved by the Secretary of War subject to changes at 
the expense of the Company if the Secretary should deem 
them advisable. The rebuilding took place in 1899-1901, 
but omitted the wings, and this modification was assented 
to by the Secretary of War.

The Niagara River is navigable at this point. In pur-
suance of plans for improvement adopted by the United 
States, in 1906 it acquired from the State of New York 
the land under Black Rock Harbor, lying on the New 
York side of Squaw Island, and the adjacent portions of 
the Erie Canal, both being within the limits of the State 
and crossed by the bridge. Thereafter the improvements 
were carried out.

In 1907 the Secretary of War gave notice to the Com-
pany that the bridge over Black Rock Harbor and Erie 
Canal obstructed navigation and that changes were re-
quired. The Company submitted plans again showing 
in dotted lines wings for roadways and footpaths, noting 
that they were not to be put in at present but that pro-
vision was made in the design for their future construc-
tion. The plans were approved and the bridge was built 
without the wings, the completion being reported by 
his resident representative to the Secretary of War.

By c. 666 of the laws of New York for 1915, the charter
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of the Company was amended so as to require the con-
struction of a roadway for vehicles and a pathway for 
pedestrians upon the draw across Black Rock Harbor, 
the Company being allowed to charge tolls not exceeding 
specified sums. The Company failed to comply with the 
requirement and the time limit had expired before this 
suit was brought to recover penalties imposed by the act. 
It is found that the construction was necessary for the 
public interest and convenience; that the cost of the 
changes is insignificant in comparison with the assets 
and net earnings of the Company, and that it does not 
appear that the investment would not yield a reasonable 
return.

The first objections to the new requirement made by 
the State are that it impairs the obligation of the contract 
in the original charter and takes the Company’s property 
without due process of law. The argument is based partly 
upon a reduction of the tolls from those mentioned in the 
charter of 1857, made by the Act of 1915. Concerning 
this it is enough to say that the objection is premature. 
The clause relating to the construction of the road-
way and pathway is distinct from and independent of 
that which fixes the maximum rates to be charged. The 
latter might be invalid and the former good. If the rates 
are too low they can be changed at any time. The only 
question now before us is whether the additions shall be 
built. As to that it would be going very far in the way 
of limiting the reserved right to amend such charters, if it 
should be held that the State had not power to require 
what originally was contemplated in permissive words as 
part of the scheme. But however that might be, the New 
York Act authorizing consolidation subjected this con-
solidated corporation to the duties of the Canadian as well 
as of the New York charter, and the Canadian Act made 
the arrangement for foot passengers and carriages a duty. 
The words that we have quoted plainly impose one. The
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opinion in Attorney-General v. International Bridge Co., 
6 Ont. App. 537, 543, implies that they do so by speaking 
of the abandonment of a portion of the work as probably 
an abuse of the Act of Parliament, and the same is clearly 
stated in Canada Southern Ry. Co. v. International Bridge 
Co., 8 App. Cases, 723, 729.

It is argued that, the Canadian Act governing only the 
Canadian side, its adoption by New York carried the 
obligation no farther. But it appears to us that it would 
be quibbling with the rational understanding of the duty 
assumed to say that the Company could have supposed 
that it had a contract or property right to confine its 
building of the footpath and carriage-way to the Canada 
side of the boundary line.

The New York legislature of course confined its com-
mand to the half of the bridge within its jurisdiction. It 
may be presumed that if that command is obeyed either 
Canada or the Company will see the propriety of carrying 
the way and path across to the other shore. At all events 
the power of New York to insist upon its rights is not 
limited by speculation upon that point. As we agree with 
the Court of Appeals that this amendment to the charter 
was within the power reserved to the State the objection 
under the contract clause of the Constitution of course 
must fail, and, it would seem, that under the Fourteenth 
Amendment also. But as to the latter we may add, as 
the Court of Appeals added, that there is nothing to show 
that the addition to the structure will not yield a reason-
able return; if that be essential in view of the charter. Mis-
souri Pacific Ry. Co. v. Kansas, 216 U. S. 262. Chesa-
peake & Ohio Ry. Co. v. Public Service Commission, 242 
U. S. 603.

The only argument that impresses us and the one that 
was most pressed is that this is an international bridge, 
and that Congress has assumed such control of it as to 
exclude any intermeddling by the State. It is said that
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the bridge as constructed was and is devoted wholly to 
international commerce and that when Congress author-
ized it in that form in 1874 that authority must be re-
garded as the charter under which it was maintained. 
Without repeating the considerations urged in support of 
this conclusion we will state the reasons that prevail with 
us.—The part of the structure with which we are con-
cerned is within the territorial jurisdiction of the State of 
New York. There was no exercise of the power of emi-
nent domain by the United States. The State was the 
source of every title to that land and, apart from the 
special purposes to which it might be destined, of every 
right to use it. Any structure upon it considered merely 
as a structure is erected by the authority of New York. 
The nature and qualifications of ownership are decided by 
the State and although certain supervening uses consistent 
with those qualifications cannot be interfered with by the 
State, still the foundation of a right to use the land at 
all must be laid by state law. Not only the existence of 
the Company but its right to build upon New York land 
came from New York, as was recognized by the form of 
the original Act of Congress of 1870, which speaks of any 
bridge built “in pursuance of” the New York statutes. 
It did not, as perhaps the New York Consolidation Act 
did, refer to those statutes simply as documents and 
incorporate them, it referred to them as the source of the 
Company’s power.

From an early date the State has been recognized as 
the source of authority in the absence of action by Con-
gress. Willson v. Black-Bird Creek Marsh Co., 2 Pet. 245. 
Escanaba Co. v. Chicago, 107 U. S. 678. And this Court 
has been slow to interpret such action as intended to ex-
clude the source of rights from all power in the premises. 
In a case of navigable waters wholly within a State, over 
which a right of way had been conveyed to the United 
States and which the United States was spending con-



INTERNATIONAL BRIDGE CO. v. NEW YORK. 133

126. Opinion of the Court.

siderable sums to improve, it was held that, whether or 
not Congress had power to authorize private persons to 
build in such waters without the consent of the State, an 
act making comprehensive regulations of work within 
them did not manifest a purpose to exclude the previously 
existing authority of the State over such work. Cum-
mings v. Chicago, 188 U. S. 410, 413, 428, et seq.

But it is said that a different rule applies to an inter-
national stream and that Congress has recognized the 
distinction by the Act of March 3, 1899, c. 425, § 9, 30 
Stat. 1151. It is true that that statute makes a distinction, 
but the distinction is that bridges may be built across 
navigable waters wholly within the State if approved by 
the Chief of Engineers and the Secretary of War, but, 
with regard to waters not wholly within the State, only 
after the consent of Congress has been obtained. The 
act does not make Congress the source of the right to 
build but assumes that the right comes from another 
source, that is, the State. It merely subjects the right 
supposed to have been obtained from there to the further 
condition of getting from Congress consent to action upon 
the grant.

No doubt in the case of an international bridge the 
action of a State will be scrutinized in order to avoid any 
possible ground for international complaint, but the mere 
fact that the bridge was of that nature would not of itself 
take away the power of the State over its part of the struc-
ture if Congress were silent, any more than the fact that it 
was a passageway for interstate commerce or crossed a 
navigable stream. When Congress has acted we see no 
reason for not leaving the situation as Congress has seemed 
to leave it, if on the most critical examination we discover 
no intent to withdraw state control, but on the contrary 
an assumption that the control is to remain. We have 
adverted to the implications of the general law of 1899 and 
have mentioned the statutes that deal specifically with
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this bridge. The Act of 1874 declaring the existing bridge 
lawful was a confirmation which it was natural to seek 
but was not a repeal of the authority given to the Com-
pany in 1870 to build subject to the approval of the 
Secretary of War. The superstructure has been rebuilt 
since 1874 and the Secretary of War twice has approved 
plans showing the carriage and footways. It is true that 
the Company never has sought to execute that part of the 
plan, but on the facts that we have stated it appears to us a 
strange contention that it has contract or property rights 
not to be required to build the bridge or that Congress by 
implication has forbidden the State to demand that the 
plan recognized by everyone from the beginning should 
at last be carried out.

The conveyance of a part of the land under the bridge 
to the United States for a public purpose not connected 
with the administration of the Government did not affect 
the authority of New York over the residue within the 
State, and taken in connection with the acts of the Govern-
ment before and after the grant does not invalidate the 
statute of 1915 even in part. See Cummings v. Chicago, 
188 U. S. 410, 413. Fort Leavenworth R. R. Co. v. Loue, 
114 U. S. 525. Omaechevarria v. Idaho, 246 U. S. 343, 346, 

Judgment affirmed.

The  Chief  Justi ce , Mr . Justi ce  Mc Kenna  and Mr . 
Just ice  Mc Reyno lds , dissent.
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HORNING v. DISTRICT OF COLUMBIA.

CERTIORARI TO THE COURT OF APPEALS OF THE DISTRICT 
OF COLUMBIA.

No. 77. Argued November 8, 9, 1920.—Decided November 22, 1920.

One whose intentional conduct violates the prohibitions of a penal 
statute is not excused by his purpose to keep within the law and his 
belief that he did so. P. 137.

The offense of engaging without license in the business of lending 
money on security at more than 6 per cent, interest, in the District 
of Columbia (Act of February 4, 1913, c. 26, 37 Stat. 657), is com-
mitted by a pawnbroker who receives applications, examines pledges 
and decides upon loans only at a place just beyond the District line, 
but who maintains an establishment in the District where the 
pledges are kept and returned, and where intending borrowers may 
find a free automobile service to take them to him in person, or a 
paid messenger service, not belonging to the pawnbroker, by which 
their applications and pledges may be taken to him and the money 
and pawn tickets brought back and delivered to them. Id.

In a criminal case, when undisputed facts, including the testimony of 
the defendant, clearly establish the offense charged, the judge may 
say so to the jury, tell them that there is no issue of fact for their 
determination and instruct them that, while they cannot be con-
strained to return a verdict of guilty, it is their duty to do so under 
their obligation as jurors. Id.

Held, that if the defendant suffered any wrong from the manner in 
which such instructions were given in the present case, it was purely 
formal, since there could be no doubt of his guilt on the facts ad-
mitted ; and the error, if any, was cured by § 269, Jud. Code, as 
amended February 26, 1919. P. 138.

48 App. D. C. 380, affirmed.

The  case is stated in the opinion.

Mr. Henry E. Davis for petitioner.

Mr. Robert L. Williams, with whom Mr. F. H. Stephens 
and Mr. P. H. Marshall were on the brief, for respondent.
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Mr . Justi ce  Holmes  delivered the opinion of the 
court.

This case comes here upon a writ of certiorari granted 
to review a judgment of the Court of Appeals that affirmed 
a conviction of the petitioner of doing business as a 
pawnbroker and charging more than six per cent, interest, 
without a license, which is forbidden by the Act of Con-
gress of February 4, 1913, c. 26, 37 Stat. 657. 48 App. D. 
C. 380.

The external facts are not disputed. The defendant 
had been in business as a pawnbroker in Washington but 
anticipating the enactment of the present law removed 
his headquarters to a place in Virginia at the other end 
of a bridge leading from the city. He continued to use his 
former building as a storehouse for his pledges but posted 
notices on his office there that no applications for loans 
would be received or examination of pledges made there. 
He did, however, maintain a free automobile service from 
there to Virginia and offered to intending borrowers the 
choice of calling upon him in person or sending their 
application and security by a dime messenger service not 
belonging to him but established in his Washington 
building. If the loan was made, in the latter case the 
money and pawn ticket were brought back and handed 
to the borrower in Washington. When a loan was paid 
off the borrower received a redemption certificate, pre-
sented it in Washington and got back his pledge. The 
defendant estimated the number of persons applying 
to the Washington office for loans or redemption at fifty 
to seventy-five a day. His Washington clerk, a witness 
in his behalf, put it at from seventy-five to one hundred. 
We may take it that there was a fairly steady stream of 
callers, as is implied by the automobile service being 
maintained. It is said with reference to the charge of the 
judge to which we shall advert that there was a question
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for the jury as to the defendant’s intent. But we perceive 
none. There is no question that the defendant inten-
tionally maintained his storehouse and managed his 
business in the way described. It may be assumed that 
he intended not to break the law but only to get as near 
to the line as he could, which he had a right to do, but if 
the conduct described crossed the line, the fact that he 
desired to keep within it will not help him. It means only 
that he misconceived the law.

As to whether the conduct described did contravene 
the law, it is urged that a pledgee has a right to keep the 
pledged property where he likes and as he likes provided 
he returns it in proper condition when redeemed. But 
that hardly helps the defendant. To keep for return, 
whatever latitude there may be as to place and mode, is 
part of the duty of a pledgee, and in the case of one who 
makes a business of lending on pledges is as much a part 
of his business as making the loan. As we read the 
statute its prohibition is not confined to cases where the 
whole business is done in Washington. If an essential 
part of it is done there and a Washington office is used as 
a collecting centre, it does not matter that care is taken 
to complete every legal transaction on the other side of the 
Potomac. We cannot suppose that it was intended to 
allow benefits so similar to those coming from business 
done wholly in the city to be derived from acts done there 
and yet go free. We are of opinion that upon the un-
disputed evidence the defendant was guilty of a breach 
of the law and turn at once to the question which seemed 
to warrant allowing the case to be brought to this Court.

The question relates to the charge of the judge. The 
judge said to the jury that the only question for them to 
determine was whether they believed the concurrent 
testimony of the witnesses for the Government and the 
defendant describing the course of business that we have 
stated and as to which there was no dispute. Those facts,
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he correctly instructed them, constituted an engaging 
in business in the District of Columbia. This was ex-
cepted to and the jury retired. The next day they were 
recalled to Court and were told that there really was no 
issue of fact for them to decide; that they were not 
warranted in capriciously saying that the witnesses for the 
Government and the defendant were not telling the 
truth; that the course of dealing constituted a breach of 
the law; that it was their duty to accept this exposition 
of the law; that in a criminal case the Court could not 
peremptorily instruct them to find the defendant guilty 
but that if the law permitted he would. The Court added 
that a failure to bring in a verdict could only arise from 
a flagrant disregard of the evidence, the law, and their 
obligation as jurors. On an exception being tjaken the 
judge repeated that he could not tell them in so many 
words to find the defendant guilty but that what he said 
amounted to that; that the facts proved were in accord 
with the information and that the Court of Appeals had 
said that that showed a violation of law.

This was not a case of the judge’s expressing an opinion 
upon the evidence, as he would have had a right to do. 
Graham v. United States, 231 U. S. 474, 480. The facts 
were not in dispute, and what he did was to say so and to 
lay down the law applicable to them. In such a case 
obviously the function of the jury if they do their duty 
is little more than formal. The judge cannot direct a 
verdict it is true, and the jury has the power to bring 
in a verdict in the teeth of both law and facts. But the 
judge always has the right and duty to tell them what 
the law is upon this or that state of facts that may be 
found, and he can do the same none the less when the 
facts are agreed. If the facts are agreed the judge may 
state that fact also, and when there is no dispute he may 
say so although there has been no formal agreement. 
Perhaps there was a regrettable peremptoriness of tone— 
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but the jury were allowed the technical right, if it can 
be called so, to decide against the law and the facts—and 
that is all there was left for them after the defendant 
and his witnesses took the stand. If the defendant 
suffered any wrong it was purely formal since, as we have 
said, on the facts admitted there was no doubt of his 
guilt. Act of February 26, 1919, c. 48, 40 Stat. 1181, 
amending § 269 of the Judicial Code; Act of March 3, 
1911, c. 231, 36 Stat. 1087.

Judgment affirmed.

Mr . Justi ce  Mc Reyno lds  dissents.

Mr . Justi ce  Brandei s , dissenting.

It has long been the established practice of the federal 
courts that, even in criminal cases, the presiding judge 
may comment freely on the evidence and express his 
opinion whether facts alleged have been proved. Since 
Sparf v. United States, 156 U. S. 51, it is settled that, even 
in criminal cases, it is the duty of the jury to apply the 
law given them by the presiding judge to the facts which 
they find. But it is still the rule of the federal courts that 
the jury in criminal cases renders a general verdict on the 
law and the facts; and that the judge is without power 
to direct a verdict of guilty although no fact is in dispute. 
United States v. Taylor, 11 Fed. Rep. 470; Atchison, 
Topeka & Santa Fe Ry. Co. v. United States, 172 Fed. Rep. 
194. What the judge is forbidden to do directly, he may 
not do by indirection. Peterson v. United States, 213 
Fed. Rep. 920. The judge may enlighten the understand-
ing of the jury and thereby influence their judgment; but 
he may not use undue influence. He may advise; he 
may persuade; but he may not command or coerce. He 
does coerce when without convincing the judgment he 
overcomes the will by the weight of his authority. Com-
pare Hall v. Hall, L. R. 1, P. & D. 481, 482.
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The character of the charge in this case is illustrated by 
the following paragraph:

“In conclusion, I will say to you that a failure by you 
to bring in a verdict in this case can arise only from a 
wilful and flagrant disregard of the evidence and the law 
as I have given it to you, and a violation of your obliga-
tion as jurors. ... Of course, gentlemen of the jury, 
I cannot tell you, in so many words, to find defendant 
guilty, but what I say amounts to that.”

In my opinion, such a charge is a moral command, and 
being yielded to, substitutes the will of the judge for the 
conviction of the jury. The law which in a criminal case 
forbids a verdict directed “in so many words,” forbids 
such a statement as the above.1

It is said that if the defendant suffered any wrong it was 
purely formal; and that the error is of such a character as 
not to afford, since the Act of February 26, 1919, c. 48, 
40 Stat. 1181, a basis for reversing the judgment of the 
lower court. Whether a defendant is found guilty by a 
jury or is declared to be so by a judge is not, under the 
Federal Constitution, a mere formality. Blair v. United 
States, 241 Fed. Rep. 217, 230. The offence here in ques-
tion is punishable by imprisonment. Congress would have 
been powerless to provide for imposing the punishment 
except upon the verdict of the jury. Callan v. Wilson, 
127 U. S. 540; Thompson v. Utah, 170 U. S. 343. I find 
nothing in the act to indicate that it sought to do so.

Because the presiding judge usurped the province of the 
jury, I am unable to concur in the judgment of the court.

The  Chief  Justice  and Mr . Justi ce  Day  concur in 
this dissent.

1 Compare People v. Sheldon, 156 N. Y. 268; State v. Bybee, 17 Kan. 
462; Meadows v. State, 182 Ala. 51; Randolph v. Lampkin, 90 Ky. 551; 
McPeak v. Missouri Pacific Ry. Co., 128 Mo. 617; State v. Tulip, 9 
Kan. App. 454; Lively v. Sexton, 35 Ill. App. 417. See Starr v. United 
States, 153 U S. 614, 626.
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ROCK ISLAND, ARKANSAS & LOUISIANA RAIL-
ROAD COMPANY v. UNITED STATES.

APPEAL FROM THE COURT OF CLAIMS.

No. 82. Submitted November 8, 1920.—Decided November 22, 1920.

The right to sue for the recovery of an internal revenue tax illegally 
assessed is conditioned upon prior appeal to and decision by the 
Commissioner of Internal Revenue, which means an appeal, after 
payment, for a refund, and is not satisfied by an appeal or application 
for abatement of the tax before it was paid. Rev. Stats., §§ 3226 
(as amended), 3220, 3228, construed. P. 142.

54 Ct. Clms. 22, affirmed.

The  case is stated in the opinion.

Mr. Thomas P. Littlepage and Mr. Sidney F. Taliaferro 
for appellant.

The Solicitor General for the United States. Mr. W. 
Marvin Smith was also on the brief.

Mr . Justice  Holmes  delivered the opinion of the court.

This is a claim for a sum paid as an internal revenue 
tax under the Act of August 5, 1909, c. 6, § 38, 36 Stat. 
11, 112. It is alleged that the claimant was not engaged 
in or doing business in the year for which the tax was 
collected and that therefore it was not due. The Court 
of‘Claims dismissed the petition on the ground that the 
claimant had not complied with the conditions imposed 
by statute and the claimant appealed to this Couit.

The facts are simple. After the tax was assessed a 
claim for an abatement was sent to the Commissioner of 
Internal Revenue in July, 1913. On December 18 of the
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same year the Commissioner rejected the application, 
whereupon on December 26 the claimant paid the tax 
with interest and a penalty. So far as appears there was 
no protest at the time of payment and it is found that 
after it nothing was done to secure repayment of the tax. 
By Rev. Stats., § 3226, amended by Act of February 27, 
1877, c. 69, § 1, 19 Stat. 248, no suit shall be maintained 
in any Court for the recovery of any tax alleged to have 
been illegally assessed “until appeal shall have been duly 
made to the Commissioner of Internal Revenue, according 
to the provisions of law in that regard, and the regulations 
of the Secretary of the Treasury established in pursuance 
thereof, and a decision of the Commissioner has been had 
therein: Provided” etc. Regulations of the Secretary 
established a procedure and a form to be used in applica-
tions for abatement of taxes and distinct ones for claims 
for refunding them. The claimant took the first step but 
not the last.

By Rev. Stats., § 3220, the Commissioner of Internal 
Revenue is authorized “on appeal to him made, to remit, 
refund, and pay back” taxes illegally assessed. It is 
urged that the “appeal” to him to remit made a second 
appeal to him to refund an idle act and satisfied the re-
quirement of § 3226. Decisions to that effect in suits 
against a collector are cited, the latest being Loomis v. 
Wattles, 266 Fed. Rep. 876.—But the words “on appeal 
to him made” mean, of course, on appeal in respect of the 
relief sought on appeal—to refund if refunding is what 
he is asked to do. The words of § 3226 also must be taken 
to mean an appeal after payment, especially in view of 
§ 3228 requiring claims of this sort to be presented to the 
Commissioner within two years after the cause of action 
accrued. So that the question is of reading an implied 
exception into the rule as expressed, when substantially 
the same objection to the assessment has been urged at an 
earlier stage.
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Men must turn square comers when they deal with the 
Government. If it attaches even purely formal conditions 
to its consent to be sued those conditions must be complied 
with. Lex non prazdpit inutilia (Co. Lit. 127b) expresses 
rather an ideal than an accomplished fact. But in this 
case we cannot pronounce the second appeal a mere form. 
On appeal a judge sometimes concurs in a reversal of his 
decision below. It is possible as suggested by the Court 
of Claims that the second appeal may be heard by a 
different person. At all events the words are there in the 
statute and the regulations, and the Court is of opinion 
that they mark the conditions of the claimant’s right. See 
Kings County Savings Institution v. Blair, 116 U. S. 200. 
It is unnecessary to consider other objections that the 
claimant would have to meet before it could recover upon 
this claim.

Judgment affirmed.

THE COCA-COLA COMPANY v. THE KOKE 
COMPANY OF AMERICA ET AL.

CERTIORARI TO THE CIRCUIT COURT OF APPEALS FOR THE 
NINTH CIRCUIT.

No. 101. Argued November 18, 19, 1920.—Decided December 6, 1920.

The defense that the plaintiff’s trade-mark and advertisements convey 
fraudulent representations to the public affords but a narrow ground 
for refusing injunctive relief against an infringer who seeks to reap 
the advantages of the plaintiff’s good will; and the defense must be 
carefully scrutinized. P. 145.

As respects this defense, the plaintiff’s position must be judged by the 
facts as they were when the suit was begun, not by the facts of a 
different condition and an earlier time. P. 147.

Plaintiff’s beverage, widely sold under the name “Coca-Cola,” with
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a picture of coca leaves and cola nuts on the labels, and containing 
certain harmless extractives from coca leaves and cola nuts, claimed 
to add flavor, with some caffein from the nuts and more superadded, 
originally contained also some cocaine derived from the coca leaves, 
and was once advertised as an “ideal nerve tonic and stimulant”; 
but long before this suit began, cocaine was eliminated, the article 
was advertised and sold as a beverage only, free from cocaine; and, 
for the public generally, the name came to signify the beverage itself, 
the plaintiff’s product, rather than its ingredients. Held, that the 
continued use of the name with the picture was not a fraud depriving 
the plaintiff of the right to enjoin infringement and unfair competi-
tion in selling a like preparation under the name of “Koke”; but 
that the injunction should not restrain use of the name “Dope,” a 
featureless word not specifically suggestive of “Coca-Cola” by 
similarity or in use, nor forbid manufacture and sale of the product, 
including the coloring matter. P. 145.

255 Fed. Rep. 894, reversed.

The  case is stated in the opinion.

Mr. Frederick W. Lehmann, with whom Mr. Harold 
Hirsch, Mr. Frank F. Reed, Mr. Edward S. Rogers and 
Mr. Charles E. Rushmore were on the briefs, for petitioner.

Mr. Richard E. Sloan and Mr. Joseph W. Bailey, with 
whom Mr. Jesse M. Littleton and Mr. C. L. Parker were 
on the briefs, for respondents.

Mr . Justice  Holmes  delivered the opinion of the court.

This is a bill in equity brought by the Coca-Cola Com-
pany to prevent the infringement of its trade-mark Coca- 
Cola and unfair competition with it in its business of 
making and selling the beverage for which the trade-mark 
is used. The District Court gave the plaintiff a decree. 
235 Fed. Rep. 408. This was reversed by the Circuit 
Court of Appeals. 255 Fed. Rep. 894. Subsequently a 
writ of certiorari was granted by this Court. 250 U. S. 
637. .
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It appears that after the plaintiff’s predecessors in title 
had used the mark for some years it was registered under 
the Act of Congress of March 3, 1881, c. 138, 21 Stat. 502, 
and again under the Act of February 20, 1905, c. 592, 
33 Stat. 724. Both the Courts below agree that subject 
to the one question to be considered the plaintiff has a 
right to equitable relief. Whatever may have been its 
original weakness, the mark for years has acquired a 
secondary significance and has indicated the plaintiff’s 
product alone. It is found that defendant’s mixture is 
made and sold in imitation of the plaintiff’s and that the 
word Koke was chosen for the purpose of reaping the 
benefit of the advertising done by the plaintiff and of 
selling the imitation as and for the plaintiff’s goods. The 
only obstacle found by the Circuit Court of Appeals in the 
way of continuing the injunction granted below was its 
opinion that the trade-mark in itself and the advertise-
ments accompanying it made such fraudulent representa-
tions to the public that the plaintiff had lost its claim to 
any help from the Court. That is the question upon 
which the writ of certiorari was granted and the main one 
that we shall discuss.

Of course a man is not to be protected in the use of a 
device the very purpose and effect of which is to swindle 
the public. But the defects of a plaintiff do not offer a 
very broad ground for allowing another to swindle him. 
The defence relied on here should be scrutinized with a 
critical eye. The main point is this: Before 1900 the 
beginning of the good will was more or less helped by the 
presence of cocaine, a drug that, like alcohol or caffein or 
opium, may be described as a deadly poison or as a 
valuable item of the pharmacopcea according to the 
rhetorical purposes in view. The amount seems to have 
been very small, but it may have been enough to begin a 
bad habit and after the Food and Drug Act of June 30, 
1906, c. 3915, 34 Stat. 768, if not earlier, long before this
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suit was brought, it was eliminated from the plaintiff’s 
compound. Coca leaves still are used, to be sure, but 
after they have been subjected to a drastic process that 
removes from them every characteristic substance except 
a little tannin and still less chlorophyl. The cola nut, at 
best, on its side furnishes but a very small portion of the 
caffein, which now is the only element that has appreciable 
effect. That comes mainly from other sources. It is 
argued that the continued use of the name imports a 
representation that has ceased to be true and that the 
representation is reinforced by a picture of coca leaves and 
cola nuts upon the label and by advertisements, which 
however were many years before this suit was brought, 
that the drink is an “ideal nerve tonic and stimulant,” 
&c., and that thus the very thing sought to be protected is 
used as a fraud.

The argument does not satisfy us. We are dealing here 
with a popular drink not with a medicine, and although 
what has been said might suggest that its attraction lay 
in producing the expectation of a toxic effect the facts 
point to a different conclusion. Since 1900 the sales have 
increased at a very great rate corresponding to a like 
increase in advertising. The name now characterizes a 
beverage to be had at almost any soda fountain. It means 
a single thing coming from a single source, and well 
known to the community. It hardly would be too much 
to say that the drink characterizes the name as much as 
the name the drink. In other words Coca-Cola probably 
means to most persons the plaintiff’s familiar product to 
be had everywhere rather than a compound of particular 
substances. Although the fact did not appear in United 
States v. Coca Cola Co., 241 U. S. 265, 289, we see no 
reason to doubt that, as we have said, it has acquired a 
secondary meaning in which perhaps the product is more 
emphasized than the producer but to which the producer 
is entitled. The coca leaves and whatever of cola nut is
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employed may be used to justify the continuance of the 
name or they may affect the flavor as the plaintiff con-
tends, but before this suit was brought the plaintiff had 
advertised to the public that it must not expect and 
would not find cocaine, and had eliminated everything 
tending to suggest cocaine effects except the name and 
the picture of the leaves and nuts, which probably con-
veyed little or nothing to most who saw it. It appears to 
us that it would be going too far to deny the plaintiff 
relief against a palpable fraud because possibly here and 
there an ignorant person might call for the drink with the 
hope for incipient cocaine intoxication. The plaintiff’s 
position must be judged by the facts as they were when 
the suit was begun, not by the facts of a different condi-
tion and an earlier time.

The decree of the District Court restrains the defendant 
from using the word Dope. The plaintiff illustrated in a 
very striking way the fact that the word is one of the most 
featureless known even to the language of those who are 
incapable of discriminating speech. In some places it 
would be used to call for Coca-Cola. It equally would 
have been used to call for anything else having about it a 
faint aureole of poison. It does not suggest Coca-Cola by 
similarity and whatever objections there may be to its 
use, objections which the plaintiff equally makes to its 
application to Coca-Cola, we see no ground on which the 
plaintiff can claim a personal right to exclude the de-
fendant from using it.

The product including the coloring matter is free to all 
who can make it if no extrinsic deceiving element is 
present. The injunction should be modified also in this 
respect.

Decree reversed.
Decree of District Court modified and affirmed.
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UNITED STATES v. NEDERLANDSCH-AMERI- 
KAANSCHE STOOMVAART MAATSCHAPPIJ 
(HOLLAND-AMERICA LIJN.)

APPEAL FROM THE COURT OF CLAIMS.

No. 53. Argued January 28, 1920; restored to docket for reargument 
October 11, 1920; reargued November 17, 1920.—Decided Decem-
ber 6, 1920.

A foreign steamship company alleged that, under duress practiced by 
the immigration authorities, it paid bills rendered by them under 
color of the Immigration Act, for maintenance and medical care 
furnished by the United States to certain immigrants who, after 
landing from the company’s ships, were temporarily detained before 
being admitted to the country, and it claimed reimbursement under 
the Tucker Act, upon the ground that the exactions were in violation 
of its rights as an alien subject, secured by the Constitution, treaties 
and laws of the United States. Held, that the claim, being founded 
on alleged torts of federal officials, was not within the Tucker Act or 
the jurisdiction of the Court of Claims. P. 155.

53 Ct. Clms. 522, reversed.

The  case is stated in the opinion.

Mr. Assistant Attorney General Davis for the United 
States.

Mr. Howard Mansfield, with whom Mr. Lucius H. Beers 
and Mr. Franklin Grady were on the briefs, for ap-
pellee:

The claim sued on is founded both upon a law of Con-
gress and upon a regulation of an executive department of 
the Government, and the Court of Claims clearly had 
jurisdiction. Patton v. Brady, 184 U. S. 608, 611; Dooley 
v. United States, 182 U. S. 222; United States v. Lynah, 
188 U. S. 445.
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The cases cited by the Government hold, what is not 
disputed, that Congress has not permitted suits against 
the Government for mere torts, nor for tortious acts of its 
representatives, unless the claim is founded upon the 
Constitution, some law of Congress, or some regulation of 
an executive department. Attention is not drawn to any 
decision of this court holding that when an officer or other 
representative of the United States, professing to act 
under a law of Congress, wrongfully exacts money from an 
individual, and pays the money into the United States 
Treasury, the United States has not authorized a suit for 
the recovery of such money. Distinguishing: Ball En-
gineering Co. v. White & Co., 250 U. S. 46; Tempel v. 
United States, 248 U. S. 121; Basso v. United States, 239 
U. S. 602; United States v. Buffalo Pitts Co., 234 U. S. 
228; Peabody v. United States, 231 U. S. 530; Crozier v. 
Krupp, 224 U. S. 290; Harley v. United States, 198 U. S'. 
229; Russell v. United States, 182 U. S. 516; Schil- 
linger v. United States, 155 U. S. 163; Langford v. 
United States, 101 U. S. 341; Gibbons v. United States, 8 
Wall. 269.

These cases hold no more than that the United States 
cannot be sued for a tort, unless the case arises (1) under 
the Constitution, (2) under a law of Congress, or (3) under 
a regulation of an executive department.

No liability was imposed by law upon claimant to pay 
the hospital expenses of aliens ultimately admitted to the 
United States.

Claimant was under no contract obligation to pay such 
expenses.

These expenses were payable out of the head tax fund, 
provided by Congress for that purpose, and ample in 
amount. •

The payments having been involuntarily made under 
compulsion and duress, claimant is entitled to recover the 
amounts paid.
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Mr . Justice  Day  delivered the opinion of the court.

A suit was brought in the Court of Claims by the 
Holland-American Line to recover from the United States 
for the cost of the maintenance and medical care fur-
nished by the United States for certain aliens brought by 
the plaintiff to this country on the steamers of its line 
which it had been required to pay.

The petition sets forth that the United States immigra-
tion officials temporarily detained some aliens in hospitals 
because they were alleged to be suffering from temporary 
illness, or accompanied aliens who were so suffering, and 
subsequently permitted them to enter the country; the 
aliens were detained and subsequently admitted under 
the act of Congress known as the Immigration Act, passed 
February 20, 1907, c. 1134, 34 Stat. 898. It is stated that 
the Secretary of Commerce and Labor and the Com-
missioner General of Immigration, and their subordinates, 
claiming to act under the authority of the Immigration 
Act, rendered to the petitioner from month to month bills 
for the hospital treatment and maintenance of the aliens 
so detained and subsequently admitted. Certain regula-
tions of the Commissioner General of Immigration are 
cited; and it is alleged that the United States officials 
threatened that, if the bills were not paid, thereafter all 
aliens so brought to this country would be held on board 
ship until their application for admission to the United 
States should be finally adjudicated. It is set forth that on 
all vessels arriving in the port of New York there were 
aliens who were temporarily detained and subsequently 
admitted; that detention on board ship would have de-
layed the sailing of petitioner’s vessels for periods vary-
ing from a few days to several weeks. The threats were 
actually carried out, at least in one instance, and if vessels 
were so detained the result would have been not merely 
great inconvenience and financial loss to the petitioner,
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but a complete disruption of oceanic commerce in the 
port of New York and the United States. “Consequently, 
the petitioner paid, under duress and involuntarily, the 
bills, when rendered.”

It is alleged that the exaction of such payments of the 
petitioner, and the making of such threats, were entirely 
without warrant of law; that the Immigration Act pro-
vides that, where a suitable building is used for the deten-
tion and examination of aliens, the immigration officials 
shall there take charge of such aliens and the transporta-
tion companies shall be relieved of the responsibility for 
their detention thereafter; that there was in the port of 
New York a suitable building for the detention and 
examination of aliens; that the Immigration Act required 
petitioner to pay the United States $4.00 for each alien 
entering the United States on its vessels; that the aliens 
whose hospital and maintenance expense bills were 
rendered to and paid by the petitioner, were detained and 
examined and subsequently admitted to the United States 
pursuant to the requirements of the Immigration Act; 
that special appropriations have been made for all ex-
penses of the enforcement of the laws regulating the 
immigration of aliens into the United States, so that there 
has always been an available fund in the United States 
Treasury for the payment of the expenses of regulating 
the immigration of aliens into the United States, including 
the hospital bills referred to above.

Petitioner recites disagreement, as to such charges, 
between the Secretary of Commerce and Labor and the 
steamship companies transporting aliens to the United 
States, and sets forth that an action was brought by the 
United States in the United States District Court for the 
Southern District of New York against the petitioner, to 
recover hospital charges for aliens brought to the port of 
New York and temporarily detained and subsequently 
admitted. A judgment in favor of the Company was
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subsequently reviewed by the Circuit Court of Appeals 
and was there affirmed. (See 212 Fed. Rep. 116, affirmed 
by an equally divided court, 235 U. S. 686.)

It is further alleged that the exaction from the claimant 
of the above mentioned hospital charges under duress was 
in violation of its rights and privileges secured to peti-
tioner as a subject of the Kingdom of the Netherlands 
under the Constitution of the United States, by the 
treaties between the United States and the Kingdom of 
the Netherlands and the laws of the United States; that 
the amounts thus unlawfully exacted from the claimant 
were remitted to the Commissioner of Immigration at the 
port of New York as required by him.

There being no demurrer, plea, answer, counterclaim, 
set-off, claim of damages, demand, or defense in the 
premises on the part of the United States, the Court of 
Claims directed a general traverse under the rules of the 
court, and afterwards made findings of fact, and, sub-
stantially following the decision of the Circuit Court of 
Appeals, supra, held the United States liable for the 
payments exacted.

As to the claim that the plaintiff had bound itself by 
contract to pay these charges, the court held that the 
claimant was coerced into making the contract by threats 
of the defendant which would have destroyed the plain-
tiff’s business if ever executed.

The Government contends that the claim thus presented 
was one sounding in tort, and, consequently, not within 
the jurisdiction of the Court of Claims, and that the 
petition should have been dismissed.

The jurisdiction of the Court of Claims rests upon § 145 
of the Judicial Code, reenactment of the Tucker Act of 
March 3, 1887, c. 359, 24 Stat. 505. The jurisdiction 
conferred includes:

“All claims (except for pensions) founded upon the 
Constitution of the United States or any law of Congress,
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upon any regulation of an Executive Department, upon 
any contract, express or implied, with the Government of 
the United States, or for damages, liquidated or unliqui-
dated, in cases not sounding in tort, in respect of which 
claims the party would be entitled to redress against the 
United States either in a court of law, equity, or admiralty 
if the United States were suable.”

We think that the statement of the substance of the 
petitioner’s claim, as above set forth, shows that it rested 
upon payments alleged to have been made under duress 
because of the wrongful and tortious acts of officials of 
the United States Government acting without authority 
of law in coercing the claimant to pay the sums de-
manded.

In many decisions of this court it has been held that by 
the provisions of the Tucker Act the Government did not 
subject itself to liability for the torts or wrongful acts of its 
officers. Gibbons v. United States, 8 Wall. 269; Morgan v. 
United States, 14 Wall. 531; Hill v. United States, 149 U. S. 
593; Schillinger v. United States, 155 U. S. 163; United 
States v. Buffalo Pitts Co., 234 U. S. 228; Tempel v. United 
States, 248 U. S. 121; Ball Engineering Co. v. White & Co., 
250 U. S. 46.

The appellee relies upon and quotes certain expressions 
found in the opinion delivered in Dooley v. United States, 
182 U. S. 222. In Basso v. United States, 239 U. S. 602, 
suit was brought in the Court of Claims for the illegal 
arrest and imprisonment of the claimant upon a charge 
of having imported goods from the United States into 
Porto Rico without having made entry of the same 
under an act of Congress which the appellant alleged was 
not in force in Porto Rico. It was alleged that the 
court was without jurisdiction, and that, therefore, the 
trial, conviction and sentence of imprisonment deprived 
him of his liberty without due process of law in violation 
of the Constitution. The United States filed a general
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traverse of the petition, and subsequently moved to dis-
miss upon the ground that the court had no jurisdiction as 
the action sounded in tort. This motion was sustained in 
the Court of Claims, and an appeal taken to this court. 
Speaking of the contention of the appellant that the Court 
of Claims had jurisdiction, this court said:

“He, however, contends that the Court of Claims has 
jurisdiction under the Tucker Act over claims ex delicto 
founded upon the Constitution of the United States. And, 
this, he further contends, is supported by the recent deci-
sions of this court, and relies especially upon Dooley v. 
United States, 182 U. S. 222.

“But that case did not overrule Schillinger v. United 
States, 155 U. S. 163, which, counsel says, holds directly 
contrary to his contention and that he has not the inge-
nuity to suggest how the court can now decide the case at 
bar in appellant’s favor without at least by implication 
overruling the Schillinger Case. We are not disposed 
to overrule the case, either directly or by implica-
tion. . . .

“The Dooley Case and cases subsequent to it which are 
relied upon by appellant concerned the exaction of duties 
or taxes by the United States or its officers or property 
taken by the Government for public purposes. In such 
cases jurisdiction in the Court of Claims for the recovery 
of the duties and taxes or for the value of the property, 
taken was declared.

“ In the case at bar (assuming as true all that is charged) 
there was a wrong inflicted, if a wrong can be said to have 
been inflicted by the sentence of a court legally constituted 
after judgment upon issues openly framed by the opposing 
parties both of fact and the applicable law, whether that 
law was §§ 2865 and 3082 of the Revised Statutes or the 
Constitution of the United States. But conceding that a 
wrong was inflicted through these judicial forms, the case 
nevertheless is of different character from the Dooley
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Case, as was also the Schillinger Case. The latter case 
passed upon the jurisdiction of the Court of Claims in 
actions founded on tort and declared the general principle 
to be, based on a policy imposed by necessity, that govern-
ments are not liable (155 U. S., p. 167), ‘for unauthorized 
wrongs inflicted on the citizen by their officers, though 
occurring while engaged in the discharge of official duties? 
And it was further said (p. 168): ‘Congress has wisely 
reserved to itself the right to give or withhold relief where 
the claim is founded on wrongful proceedings of an officer 
of the Government? Gibbons v. United States, 8 Wall. 
269, 275; Morgan v. United States, 14 Wall. 531, 534.”

The principle, reaffirmed in the case just quoted, is 
applicable here for the reason that the claim presented 
sounded in tort, and was in substance an action to recover 
for the wrongful acts of the United States officials in 
compelling the claimant to pay under duress and without 
authority of law the sums sued for. Following the well- 
established construction of the Tucker Act, as declared 
in many cases in this court, we think that the Court of 
Claims should have dismissed the petition because it 
presented a claim not within its jurisdiction. The judg-
ment of the Court of Claims is reversed, and the cause 
remanded to that court with instructions to dismiss the 
petition.

Reversed.
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BERLIN MILLS COMPANY v. PROCTER 
& GAMBLE COMPANY.

CERTIORARI TO THE CIRCUIT COURT OF APPEALS FOR THE 
SECOND CIRCUIT.

No. 93. Argued November 15, 1920.—Decided December 6, 1920.

Patent No. 1,135,351, issued April 13, 1915, to Procter & Gamble 
Company, as assignee of John J. Burchenal, is void for lack of in-
vention as to claims 1 and 2, claiming, respectively, a homogeneous 
lard-like food product consisting of incompletely hydrogenized 
vegetable oil, and a like product consisting of incompletely hy-
drogenized cottonseed oil. Pp. 161, 164.

The process of changing vegetable oil into a homogeneous, semi-
solid, edible substance, by acting upon it with hydrogen in the 
presence of nickel, was known and open to general use, and its 
application to the manufacture of the food products here in question 
was such a step as would occur to persons skilled in the art, without 
the exercise of invention. P. 165.

256 Fed. Rep. 23, reversed.

The  case is stated in the opinion.

Mt . Marcus B. May and Mr. Charles E. Hughes, with 
whom Mr. John C. Pennie and Mr. Melville Church were 
on the briefs, for petitioner.

Mr. Livingston Gifford, with whom Mr. Alfred M. Allen 
was on the briefs, for respondent.

Mr. Charles E. Hughes and Mr. Royall Victor, by leave 
of court, filed a brief as amid curice.

Mr . Justi ce  Day  delivered the opinion of the court.

This suit was brought by the Procter & Gamble Com-
pany against the Berlin Mills Company for the infringe-
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ment of the patent of John J. Burchenal for a food product, 
issued on April 13, 1915, Number 1,135,351, to the Proc-
ter & Gamble Company, assignee. The District Court 
held the patent void for lack of invention, and also that 
the claims in suit were not infringed. The Circuit Court 
of Appeals, one judge dissenting, held the patent valid 
and infringed. 256 Fed. Rep. 23.

The patent in controversy relates to a lard-like food 
product consisting of a vegetable oil partially hydrogen-
ized to a homogeneous whitish, yellowish product. The 
record discloses that the making of lard substitutes has 
been accomplished by mixing melted fat with vegetable 
oils.

These oils contain glycerides—olein, linolin and stearin. 
The hydrogenation, or hardening process, has the effect to 
increase the proportion of the solid glycerides of high 
saturation. Stearin is called a saturated glyceride for the 
reason “that there are present in the molecule as many 
hydrogen atoms as possibly can be joined to the carbon 
atoms.” Linolin and olein are called unsaturated glyc-
erides and can be converted by the addition of hydrogen 
into hardened glycerides.

The patentee in the specifications of his patent states 
the object of his alleged invention, and what he intended to 
accomplish, as follows:

“The special object of the invention is to provide a new 
food product for a shortening in cooking, in which the 
liability to become rancid is minimized, and in which the 
components of such vegetable oils which are inferior and 
detrimental to use as such a food product have been to a 
large extent converted into a higher and more wholesome 
form. All such vegetable oils contain glycerids of un-
saturated fatty acids, and among these, notable quantities 
of fatty glycerids of lower saturation than olein. It is the 
presence of these glycerids of lower saturation that se-
riously affects the rancidity of the material. Oxidation is
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largely the cause of rancidity, which oxidation weakens 
the fat at the point of absorption at the double bonds, and 
these glycerids of lesser saturation readily absorb oxygen 
from the air at ordinary temperatures, 'while the more 
highly saturated glycerids, as olein, only absorb oxygen at 
elevated temperatures. It is evident, therefore, that oils 
or fats containing notable quantities of glycerids of linolic 
acid, or of lesser saturation, are distinctly inferior as an 
edible product to those containing a minimum of these 
glycerids with a larger per cent, of olein. On the other 
hand, while it is important to get rid of the readily oxidiz-
able glycerids of lower saturation, it is also important not 
to supply too large a per cent, of fully saturated glycerids. 
. . . Oil, liquid at the ordinary temperatures, does not 
make the best shortening, because the oil remains liquid, 
keeping the food in a soggy condition, and the oil will even 
settle to the under part of the cooked product and soil the 
cloth, paper, or whatever it may come in contact with. 
Moreover, fats of a melting point above the temperature 
of the human body, 98° F., are not so digestible as fats 
which are liquid at this point, or which have a melting 
point below 98° F. It is, therefore, my object in the prep-
aration of my new lard-like composition and food-prod-
uct, and in preparing same from cottonseed oil, to change 
the cheniical composition of the oil to obtain a product 
with a high percentage of olein, a low percentage of linolin 
and the lesser-saturated fats, and with only sufficient 
stearin to make the product congeal at ordinary tem-
peratures.

“In manufacturing this product, cottonseed or other 
vegetable oil is caused to chemically absorb a limited 
amount of hydrogen by reacting on the oil with hydrogen 
in the presence of a catalytic agent and at an elevated 
temperature. The oil is preferably agitated in a closed 
vessel in the presence of an atmosphere of compressed 
hydrogen, a catalyser of finely-divided nickel carried by
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kieselguhr being maintained in suspension in the oil and 
its temperature being raised to about 155° C.

“ According to the present invention, the amount of 
hydrogen absorbed is carefully regulated and limited. In 
practice, the operation is stopped when the oil has been 
converted into a product which cools to a white or yellow-
ish semi-solid more closely resembling lard than do the 
commercial mixtures of cottonseed oil and animal oleo-
stearin, while in many respects the product is superior 
to the best leaf lard as a shortening. It is not so Hable to 
become rancid and the product can be heated to a con-
siderably higher temperature than lard without smoking 
or burning. The high temperature to which my product 
can be raised without smoking or burning makes the 
product ideal for frying, inasmuch as a crust forms almost 
instantly on the food fried, which prevents any absorption 
of the shortening. A lard-like product thus prepared from 
cottonseed oil has a saponification value of about 195; and 
an iodin value ranging from about 55 to about 80. The 
product having an iodin value of 55 has a titer of about 
42° and a melting-point of about 40° C.; that having an 
iodin value of 80 has a titer of about 35° and a melting- 
point of about 33° C. While but partially hydrogenized, 
containing from about 1.5% to 2.5% of additional hydro-
gen more than in the nonhydrogenized material, it shows 
no free cottonseed oil when subjected to the Halphen test, 
thereby differing from all commercial lard substitutes 
containing this oil. It contains from twenty to twenty-five 
per cent, of fully saturated glycerids, from five to ten per 
cent. HnoHn and from sixty-five to seventy-five per cent, 
olein, and an average of a number of samples gives twenty- 
three per cent, of saturated fats, seven and five-tenths 
per cent, linolin and sixty-nine and five-tenths per cent, 
olein, while the cottonseed oil before treatment contained 
seventeen per cent, saturated fats, thirty-seven per cent, 
finolin and forty-six per cent, olein. It will thus be seen
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that I have produced an ideal food product, which is high 
in olein, low in linolin and lesser-saturated fats, and with 
only enough stearin to make the product congeal at 
ordinary temperatures.”

The patent has seven claims; two broad claims, which 
are the ones here involved:

1. “A homogeneous lard-like food product consisting of 
an incompletely hydrogenized vegetable oil.”

2. “A homogeneous lard-like food product consisting of 
incompletely hydrogenized cottonseed oil.”

The five additional claims, more specific and limited, 
are not involved in this suit. Two of the four judges who 
considered this patent and the validity of the claims in 
suit reached the conclusion that they were void for want of 
invention; two judges of the Circuit Court of Appeals 
held the patent valid, and infringed.

In deciding between these conflicting views we must 
consider the genesis of the alleged invention, and what was 
theretofore known and disclosed in the art. Burchenal, 
the patentee, was not a chemist, and was the General 
Manager of the Procter & Gamble Company, whose 
principal business had been the manufacture of soap. One 
Edwin C. Kayser, who had been in the employ of Cross-
field & Son, an English firm, and familiar with the Nor- 
mann process, to be hereinafter considered, came to this 
country in 1907, and saw Mr. Burchenal at the Procter & 
Gamble factory. A contract was made with Kayser, and 
an experimental plant was erected at the Procter & Gam-
ble works for hydrogenating oil.

It is the contention of the respondent that the merit of 
Burchenal’s alleged invention arises from the fact that he 
was the first to originate and develop the process involved 
so as to make a food product of the character described.

The District Court found that Burchenal in fact in-
vented nothing, and that all that was real invention, as 
established by the testimony, came from Kayser. But
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considering, for the purposes of this discussion, that the 
thought occurred to Burchenal, which he developed in the 
production of a food product, the subject-matter of this 
patent, the primary question is presented whether what 
Burchenal accomplished amounted to invention within 
the meaning and protection of the patent law.

In considering the patentability of this alleged inven-
tion, it is to be remembered that this is not claimed to be 
a process patent. While the process is described in the 
specifications, Burchenal makes no claim that it is his 
invention, indeed, he concedes in the testimony that the 
process is not his, and counsel frankly say that the patent 
must stand or fall upon its validity as a product patent of 
a new and useful thing within the meaning of the patent 
law. If this product was the result of mechanical im-
provement only, when viewed in the light of that which 
was previously disclosed and open to public use, the step 
in advance being only that which one skilled in the art 
might well make, without the exercise of the originating or 
inventing faculty, then the achievement is not within the 
protection of the patent law.

The English patent to Normann of October, 1903, 
disclosed to the world the process of converting unsatu-
rated fatty acids, or their glycerides, into saturated com-
pounds. After referring to other discoveries he says:

“By causing acetylene, ethylene, or benzene vapour in 
mixture with hydrogen gas to pass over one of the said 
metals, the said investigators obtained from the unsat-
urated hydrocarbons saturated hydrocarbons, partly 
with simultaneous condensation.

“I have found, that it is easy to convert by this cata-
lytic method unsaturated fatty acids into saturated acids. 
This may be effected by causing vapours of fatty acid 
together with hydrogen to pass over the catalytic metal, 
which is preferably distributed over a suitable support, 
such as pumice stone. It is sufficient, however, to expose
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the fat or the fatty acid in a liquid condition to the action 
of hydrogen and the catalytic substance.

“For instance, if fine nickel powder obtained by reduc-
tion in a current of hydrogen, is added to chemically pure 
oleic acid, then the latter heated over an oil bath, and a 
strong current of hydrogen is caused to pass through it for 
a sufficient length of time, the oleic acid may be completely 
converted into stearic acid.
• “The quantity of the nickel thus added and the tem-
perature are immaterial and will only affect the duration 
of the process. Apart from the formation of small quanti-
ties of nickel soap, which may be easily decomposed by 
dilute mineral acids, the reaction passes off without any 
secondary reaction taking place. The same nickel may be 
used repeatedly. Instead of pure oleic acid, commercial 
fatty acids may be treated in the same manner. The 
yellowish fatty acids of tallow, which melt between 44 and 
48° C. and whose iodine number is 35.1, will, after hydrog-
enation, melt between 56.5 and 59° C., while their iodine 
number will be 9.8 and their colour slightly lighter than 
before, and they will be very hard.

“The same method is applicable not only to free fatty 
acids, but also to their glycerides occurring in nature, that 
is to say, to fats and oils. Olive oil will yield a hard 
tallow-like mass; linseed oil and fish oil will give similar 
results.

“By the new method, all kinds of unsaturated fatty 
acids and their glycerides may be easily hydrogenized.”

An expert witness, called by petitioner, gives in his 
testimony certain views of this process which commend 
themselves to our judgment as entirely reasonable and 
accurate, and so well stated that we quote them in part:

“Dr. Normann discovered, and sets forth in the patent, 
that unsaturated acids or unsaturated oils by the action of 
hydrogen in the presence of finely divided nickel may be 
converted into corresponding saturated compounds. He
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defines the reaction rather carefully in some regards. He 
says, for instance, if fine nickel powder obtained by re-
duction in a current of hydrogen is added to chemically 
pure oleic acid, then the latter heated over an oil bath and 
a strong current of hydrogen is caused to pass through it 
for a sufficient length of time, the oleic acid may be com-
pletely converted into stearic acid.

“Further on he says: ‘Apart from the formation of 
small quantities of nickel soap, which may be easily 
decomposed by dilute mineral acids, the reaction passes 
off without any secondary reaction taking place.’

“I think that those two sentences which I have read 
very well define the product which is obtained by such 
reduction especially the second sentence, where he says 

* that the reaction goes on in a quantitative way, we will 
say; that is he says that there is no side reaction takes 
place. A chemist would know from this first paragraph 
where he says that oleic acid goes to stearic acid, and from 
the second one where he says that no side reaction takes 
place, the chemist would know exactly what the product is 
which is formed by this reaction. . . .

“I would call attention particularly to the fact that he 
hardened olive oil to a hard, tallow-like mass. Tallow is a 
substance that is obtained from the fat of either cattle or 
of sheep and is a substance of somewhat semi-solid char-
acter; that is, its lower limit of melting point is within a 
lard range and its upper limit is just slightly beyond the 
lard range so that if Normann hardened olive oil to a 
tallow-like mass that means that he hardened it to a 
product of a semi-solid character. . . .

“Q. 63. Does Normann specify anywhere in his patent 
any of the purposes for which his patents are intended?

“A. He does not. He says nothing in the patent as to 
what these products should be used for. The presumption 
is that they might be used for any purpose for which fats 
of that general character could be utilized. They might be
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used for making candles; they might be used for soaps; 
they might be used for edible purposes.

“By the passages I have read he has very carefully 
specified what the product is so that any chemist would 
know for what particular purposes it might be useful.

“Q. 64. In the process of hydrogenation as described in 
the Normann patent from which you made citations; that 
is, the British patent No. 1515 of 1903, what would your 
conclusion be as to the edibility of the resultant product 
when the material hydrogenated was among those sug-
gested by him, olive oil?

“A. If an edible olive oil was started with one would 
certainly obtain an edible hydrogenated product.”

It is in evidence that this method, shown by Normann, 
is a practicable one, and may be used for the making of 
edible food products of the kind here involved.

With the knowledge disclosed in the Normann patent 
conclusively presumed to be known by the patentee, was 
it invention to apply the known process to vegetable oils? 
In this connection the history of the application for the 
patent in suit in the Patent Office is interesting and 
instructive. It is true that claims one and two were 
finally allowed, and the patentee is entitled to the pre-
sumption which arises from the granting of them. But it 
appears in the history of the application for the Burchenal 
patent, found in the record, that as originally presented 
it contained two claims not so broad as the ones now in 
suit, and a third claim for “A semi-solid hydrogenized 
oil,” was added by amendment. All of the claims were 
rejected, the examiner saying:

“The composition of lard and of cottonseed oil as to the 
glycerides olein and stearin that they contain is well 
known. To make a product from cottonseed oil that shall 
simulate lard the content of stearin should be increased. 
[Referring to patents.] It is thought therefore that if the 
problem of simulating lard from cottonseed oil were
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presented to an oil chemist, an incomplete hydrogeniza- 
tion of the cottonseed oil would at once suggest itself to 
him as a solution of the problem. All the claims are 
accordingly rejected on the above ground of lack of in-
vention. Claim 3 is further rejected on the product 
formed by the above cited patents.”

Replying to the communication of the examiner amend-
ment was made canceling claim 3. Further consideration 
was requested on claims 1 and 2, upon arguments which 
were presented. The claims were afterwards rejected upon 
reference to patents to Kayser of September 26, 1911, and 
November 14, 1911, the examiner stating that these 
patents were adapted to hydrogenize glycerides, the latter 
one specifically mentioning its adaptability for cottonseed 
oil, and that the process could be arrested at any time 
during its progress and thus an incompletely hydrogenized 
article be produced.

Subsequently the specifications were amended, giving 
more definitely the percentages of olein, linolin and stearin. 
The patentee concludes the amended specifications, stat-
ing “It will thus be seen that we have produced an ideal 
food product, which is high in olein, low in linolin and 
lesser-saturated fats, and with only enough stearin to 
make the product congeal at ordinary temperatures;” 
additional and more limited claims were added, but 
ultimately the patent, containing the broad claims here 
involved, was granted.

It is true, as the Circuit Court of Appeals states in its 
opinion, that the applicant never did acquiesce in the 
examiner’s action rejecting his claims, and finally obtained 
what he had in the first place asked for.

This record establishes that it was known before Bur- 
chenal took up the subject that a vegetable oil could be 
changed into a semi-solid, homogeneous, substance by a 
process of hydrogenation arrested before completion and 
that it might be edible. This much of the art was public
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property and open to general use. The product of this 
process was known and open to public use. To supply 
such products as the patentee has described in the broad 
claims in suit may have been new and useful, but does not 
in our opinion arise to the dignity of invention, and is an 
advance step which would occur to one skilled in the art 
when investigating and considering the subject. It fol-
lows that the decree of the Circuit Court of Appeals must 
be reversed and the cause remanded to the District Court 
with directions to dismiss the bill on the ground that 
claims 1 and 2 are void for the reasons stated in this 
opinion.

. Reversed.

De  REES v. COSTAGUTA ET AL., INDIVIDUALLY 
AND AS CO-PARTNERS COMPOSING THE CO-
PARTNERSHIP OF DAVID COSTAGUTA AND 
COMPANY, ET AL.

APPEAL FROM THE DISTRICT COURT OF THE UNITED STATES 
FOR THE SOUTHERN DISTRICT OF NEW YORK.

No. 341. Submitted October 11, 1920.—Decided December 6, 1920.

A jurisdictional appeal, directly to this court from the District Court 
under § 238 of the Judicial Code, will not lie where the question of 
jurisdiction presented and decided involved only principles common 
to courts in general and not the jurisdiction of the District Court as 
a federal court. P. 173.

Whether the allegations of a bill are adequate to justify the relief 
sought, is not a question of jurisdiction. Id.

Where the jurisdiction of the District Court is invoked against non-
resident defendants under Jud. Code, § 57, to enforce a lien on prop-
erty within the district claimed to result from a contract between 
them and the plaintiff, a decision quashing service by publication, 
followed by a judgment dismissing the bill, upon the ground that
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the contract alleged creates no lien upon or right in rem in such 
property, does not involve the jurisdiction of the court as a federal 
court. Id. Chase v. Wetzlar, 225 U. S. 79, distinguished.

Questions arising under the Constitution are not presented in this 
case. P. 174.

Appeal dismissed.

The  case is stated in the opinion.

Mr. Marion Erwin and Mr. Frederick M. Czaki for 
appellant:

The District Court had general jurisdiction of the 
parties.

All the requisite elements existed to give the court 
jurisdiction of the subject-matter under § 57, Jud. Code. 
Goodman v. Niblack, 102 U. S. 556; Louisville & Nashville 
R. R. Co. v. Western Union Telegraph Co., 234 U. S. 369; 
Chesley v. Morton, 9 App. Div. 461. Distinguishing: 
York County Savings Bank v. Abbot, 139 Fed. Rep. 988; 
Jones v. Gould, 149 Fed. Rep. 153; Wabash R. R. Co. v. 
West Side Belt R. R. Co., 235 Fed. Rep. 645.

The constitutional principle invoked against the exer-
cise by the court of the power to dismiss the bill, in part 
on ex parte affidavits in opposition to the jurisdictional 
averments of the bill, in the manner and form in which 
it was done, raised and raises a constitutional question 
not merely incidentally collateral to the general jurisdic-
tion of the court derived from the Constitution, but which 
goes to the power of the court to deprive the plaintiff 
without due process of law of his right of property in the 
suit, by a procedure which deprived him of such right. 
The constitutional question goes to the marrow of the 
jurisdictional question, and we think that the court has 
plenary jurisdiction over the whole case under § 238, 
Jud. Code. We know of no decision of this court which 
covers this matter, unless it be by inference, Filhiol v. 
Torney, 194 U. S. 356.
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A constitutional question may become “involved” 
or “drawn in question” by the decision or action of the 
court as well as by the acts of the parties (Chappell v. 
United States, 160 U. S. 499, 507, 509), and if it exists 
it is immaterial whether there is or not a certificate as to 
the jurisdiction, so far as investing this court with plenary 
power to review the entire case. The constitutional ques-
tion being paramount, the limitation on review is not 
operative, certainly not where the one involves the other. 
The limitation is operative only where there is a juris-
dictional question and questions other than constitutional 
ones involved.

Section 37 of the Code gave the court no power under 
the circumstances to dismiss for want of jurisdiction with-
out any plea to the jurisdiction on which evidence might 
be taken and witnesses examined pro and con. Hartog 
v. Memory, 116 U. S. 588; Turpin v. Lemon, 187 U. S. 
51, 58; Hurtado v. California, 110 TJ. S. 516, 539. And 
here the court in fact reached its conclusion, not on the 
face of the bill merely, but in part through facts set up 
in the opposing ex parte affidavits as interpretative of 
the contract. But in the manner in which it proceeded 
it deprived plaintiff of due process of law and his con-
stitutional right to invoke the jurisdiction of the court 
for protection of his property right, and thus it was with-
out jurisdiction to dismiss the bill upon the ex parte 
evidence it so received and considered.

Mr. Walter H. Merritt for appellees. Mr. A. Delafield 
Smith was also on the brief.

They cited, on the jurisdictional question: Fore River 
Shipbuilding Co. v. Hogg, 219 U. S. 175, 177; Swift & Co. 
v. Hoover, 242 U. S. 107; Empire State-Idaho Mining Co. 
v. Hanley, 205 U. S. 225, 232; Louisville Trust Co. v. Knott, 
191 U. S. 225; Bache v. Hunt, 193 U. S. 523; Blythe v. 
Hinckley, 173 U. S. 501; Illinois Central R. R. Co. v.
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Adams, 180 U. S. 28, 35; Scully v. Bird, 209 U. S. 481; 
Smith v. McKay, 161 U. S. 355; Louisville & Nashville 
R. R. Co. v. Western Union Telegraph Co., 234 U. S. 369, 
372; Public Service Co. v. Corboy, 250 U. S. 153, 162; 
Darnell v. Illinois Central R. R. Co., 225 U. S. 243; 
Chase v. Wetzlar, 225 U. S. 79; Gage v. Riverside Trust 
Co., 156 Fed. Rep. 1002; Jones v. Gould, 149 Fed. Rep. 
153.

Mr . Justice  Day  delivered the opinion of the court.

The appellant, plaintiff below, a resident and citizen 
of the State of New Jersey, filed a bill of complaint against 
David Costaguta, Marcos A. Algiers, Alejandro Sassoeli, 
Eugenio Ottolenghi, individually, and as co-partners 
composing the firm of David Costaguta & Company, 
asserting that they, and each of them, were aliens, and 
residents of the Republic of Argentine, South America. 
The bill joined as defendants Renado Taff ell, a British 
subject, resident of New York and the Southern District 
thereof, and the American-European Trading Corporation, 
organized under the laws of New York.

The bill sets forth at length a contract whereby it is 
alleged that a co-partnership was formed between the 
plaintiff and David Costaguta & Company for the buying 
and selling of hosiery. The bill alleges that to carry the 
contract into effect a place of business was established in 
New York City; that disagreements arose between the 
parties; that plaintiff elected to terminate the contract 
and demanded a liquidation of the merchandise and an 
accounting; that the firm of David Costaguta & Company 
caused the American-European Corporation to be organ-
ized under the laws of New York and that said firm caused 
certain assets of the co-partnership to be transferred to 
the corporation in fraud of the plaintiff, and which assets, 
it was alleged, were within the territorial jurisdiction of
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the Southern District of New York. Plaintiff prayed a 
dissolution of the alleged co-partnership; the liquidation 
of the property thereof; that the non-resident defendants 
account for their acts and transactions, and that it be 
established what sum, if any, remained due to the plain-
tiff; that the plaintiff be decreed to have a lien upon all 
of the property of the defendants and on the property 
and assets of the American-European Trading Corpo-
ration; that a receiver pendente lite be named. An order 
was prayed for the delivery of the property to the receiver, 
and an injunction to restrain its transfer or disposition. 
A temporary restraining order was asked, pending the 
hearing and the return of the rule nisi, prohibiting in any 
manner or form interference with the property, or remov-
ing the same from the jurisdiction of the court. An order 
was issued requiring the defendants to show cause why 
such receiver pendente lite should not be appointed, and 
the defendants required to transfer the property to such 
receiver, and enjoining them from otherwise transferring 
the same. The subpoena and order for the rule were 
served on the resident defendants American-European 
Trading Corporation and Taffell. Plaintiff then pro-
cured an order for service upon the non-resident defend-
ants by publication under § 57 of the Judicial Code. The 
non-resident defendants filed a special appearance for 
the purpose of asking the court to quash and set aside the 
order for service by publication, and for an order requiring 
the plaintiff to show cause why an order should not be 
made vacating and setting aside the service by publication, 
and also to vacate, quash and set aside certain alleged 
service on an agent of the firm in the Southern District 
of New York. A motion was also made by the American- 
European Trading Corporation and Taffell, by special 
appearance, for the purpose of opposing the jurisdiction. 
The District Court denied the plaintiff’s motion for an 
injunction and receiver, and granted the non-resident
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defendants’ motion to vacate the order for service by 
publication. This resulted in the dismissal of the plain-
tiff’s bill by final decree, and the case was brought here 
by the plaintiff under § 238 of the Judicial Code upon the 
question of jurisdiction of the court.

The District Judge after entering the decrees of dis-
missal made a certificate as follows:

“I hereby certify that said decrees were entered solely 
because the case as made by the bill did not set forth a 
legal or equitable claim to or lien on the property in the 
district, of which this court would have jurisdiction within 
the meaning of Section 57 of the Judicial Code, or in which 
this court could render a judgment otherwise than a judg-
ment in personam against the non-resident aliens who ap -
peared specially and objected to the jurisdiction of the 
court.”

The Judge also delivered an opinion, which is in the 
record, holding that under the terms of the contract the 
plaintiff had no right in the assets as such, and no partner’s 
lien upon the property, but was confined to his rights in 
personam against the firm, and that, therefore, there could 
be no service by publication under § 57 of the Judicial 
Code. That section is a reenactment of § 8 of the Act 
of March 3, 1875, c. 137, 18 Stat. 472. It provides for 
service by publication when in any suit commenced in 
any district court of the United States to enforce any 
legal or equitable lien upon, or claim to, or to remove any 
incumbrance or lien or cloud upon the title to real or 
personal property within the district where such suit is 
brought, one or more of the defendants therein shall not be 
an inhabitant of or found within the said district, or shall 
not voluntarily appear thereto.1

Section 238 of the Judicial Code provides that, the case
1 Section 57. “When in any suit commenced in any district court of 

the United States to enforce any legal or equitable lien upon or claim 
to, or to remove any incumbrance or lien or cloud upon the title to real 



172 OCTOBER TERM, 1920.

Opinion of the Court. 254 U. S.

being one in which the jurisdiction of the court is in issue, 
that question shall be certified to this court.

The appellees challenge the jurisdiction of this court 
to entertain this appeal on the ground that the case does 
not present a jurisdictional issue properly reviewable by 
this court.

or personal property within the district where such suit is brought, one 
or more of the defendants therein shall not be an inhabitant of or found 
within the said district, or shall not voluntarily appear thereto, it shall 
be lawful for the court to make an order directing such absent defend-
ant or defendants to appear, plead, answer, or demur by a day certain 
to be designated, which order shall be served on such absent defendant 
or defendants, if practicable, wherever found, and also upon the person 
or persons in possession or charge of said property, if any there be; or 
where such personal service upon such absent defendant or defendants 
is not practicable, such order shall be published in such manner as the 
court may direct, not less than once a week for six consecutive weeks. 
In case such absent defendant shall not appear, plead, answer, or demur 
within the time so limited, or within some further time, to be allowed 
by the court, in its discretion, and upon proof of the service or publica-
tion of said order and of the performance of the directions contained 
in the same, it shall be lawful for the court to entertain jurisdiction, 
and proceed to the hearing and adjudication of such suit in the same 
manner as if such absent defendant had been served with process 
within the said district; but said adjudication shall, as regards said 
absent defendant or defendants without appearance, affect only the 
property which shall have been the subject of the suit and under the 
jurisdiction of the court therein, within such district; and when a part 
of the said real or personal property against which such proceedings 
shall be taken shall be within another district, but within the same 
State, such suit may be brought in either district in said State: Pro-
vided, however, That any defendant or defendants not actually per-
sonally notified as above provided may, at any time within one year 
after final judgment in any suit mentioned in this section, enter his 
appearance in said suit in said district court, and thereupon the said 
court shall make an order setting aside the judgment therein and per-
mitting said defendant or defendants to plead therein on payment by 
him or them of such costs as the court shall deem just; and there-
upon said suit shall be proceeded with to final judgment according 
to law.”
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Since the decision of Shepard v. Adams, 168 U. S. 618, 
it has been the accepted doctrine that where there is a 
contention that no valid service of process has been made 
upon the defendant, and the judgment is rendered without 
jurisdiction over the person, such judgment can be re-
viewed by direct appeal to this court. This principle was 
restated and previous cases cited as late as Merriam & Co. 
v. Saalfield, 241 U. S. 22, 26.

It is equally well settled that, where the question of 
jurisdiction presented and decided turns upon questions 
of general law, determinable upon principles alike appli-
cable to actions brought in other jurisdictions, the juris-
diction of the court as a federal court is not presented in 
suchwise as to authorize the jurisdictional appeal directly 
to this court; and the question must be decided as other 
questions are, by the usual course of appellate procedure, 
giving review in the Circuit Court of Appeals. Louisville 
Trust Co. v. Knott, 191 U. S. 225; Bache v. Hunt, 193 U. S. 
523; Fore River Shipbuilding Co. v. Hagg, 219 U. S. 175; 
Scully v. Bird, 209 U. S. 481, 485; Bogart v. Southern 
Pacific Co., 228 U. S. 137.

That the question of the adequacy of the allegations of 
the bill to justify the relief sought does not present a 
jurisdictional question was held in Smith v. McKay, 161 
U. S. 355; Illinois Central R. R. Co. v. Adams, 180 U. S. 
28; Louisville & Nashville R. R. Co. v. Western Union 
Telegraph Co., 234 U. S. 369, 372; Darnell v. Illinois Cen-
tral R. R. Co., 225 U. S. 243; Public Service Co. v. Corboy, 
250 U. S. 153, 162.

The opinion of the court below, read in connection with 
the certificate, shows that it was held that the contract 
set up in the bill gave no lien upon or right in rem in the 
assets sought to be reached within the district. The 
question was presented, the court in the exercise of juris-
diction, after an examination of the contract set forth in 
the bill and a consideration of its terms, determined it
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upon principles which would have been equally applicable 
had the question been presented in other jurisdictions. 
Its decision, therefore, did not involve the jurisdiction 
of the federal court as such, which, it is settled, is required 
in order to justify a direct appeal to this court.

In Chase v. Wetzlar, 225 U. S. 79, the Act of March 3, 
1875, now § 57 of the Judicial Code, was involved, and 
there was an attempt to have service on alien defendants 
by publication under the provisions of the statute. The 
issue made was as to whether there was property of the 
defendants within the jurisdiction of the court. That 
issue was held to present a question of jurisdiction prop-
erly reviewable in this court under § 238. In the case 
now presented no question is made as to the presence of 
property in the district. The attempted service was set 
aside, and the bill dismissed, upon consideration of the 
allegations of the bill which, it was held, upon application 
of general principles, did not show that the plaintiff had 
any lien upon or interest in the property authorizing him 
to invoke the procedure outlined in § 57 of the Judicial 
Code.

As to the contention that the whole case is here upon a 
constitutional question because of the procedure in the 
court below, § 238 provides that when a case comes here 
upon a question of jurisdiction, that question alone shall 
be certified. Moreover, we find no merit in the alleged 
deprivation of constitutional rights so as to present ques-
tions arising under the Constitution.

It follows that the appeal must be dismissed for want of 
jurisdiction.

Dismissed.
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WELLS FARGO AND COMPANY v. TAYLOR.

CERTIORARI TO THE CIRCUIT COURT OF APPEALS FOR THE 
FIFTH CIRCUIT.

No. 41. Argued December 19, 1919.—Decided December 6, 1929.

1. Where the District Court sustains a bill in equity against a demurrer 
and upon final hearing renders a decree for the plaintiff, a reversal 
ordered by the Circuit Court of Appeals purely because of an amend-
able deficiency of the bill and unaccompanied by any direction 
that the bill be dismissed or implication forbidding its amendment, 
leaves the District Court free to permit the amendment; and the 
fact that the Circuit Court of Appeals, in denying a petition for 
rehearing, refused to direct the allowance of the amendment signifies 
merely that it saw no occasion to control the District Court’s dis-
cretion in the matter. P. 181.

2. The provision of the Judicial Code (§ 265, formerly Rev. Stats., 
§ 720) forbidding any court of the United States to grant an injunc-
tion to stay proceedings in any court of a State, is intended to give 
effect to the principle of comity and to prevent unseemly interfer-
ence with the orderly disposal of litigation in the state courts, but 
not to hamper the federal courts in the discharge of duties otherwise 
plainly cast upon them by the Constitution and by the laws of 
Congress. P. 182.

3. The inhibition does not forbid the federal courts to enjoin a party 
from collecting a judgment obtained in a state court where its en-
forcement would be contrary to recognized principles of equity and 
the standards of good conscience. P. 183. See headnote 6, infra.

4. An arrangement between a railroad company and an express com-
pany whereby, in consideration of stipulated payments, the former 
grants to the latter the exclusive privilege of conducting the express 
business over its line, and transports, by cars provided by it and 
attached to its passenger trains, the express matter and accompany-
ing messengers of the latter, besides furnishing room in its stations 
for the express company’s use, and under which the latter assumes 
all risk of damage to its property and express matter so transported 
and of injury to its agents and employees while engaged in its busi-
ness on the trains or property of the railroad company, and agrees 
to indemnify that company against claims for damages suffered by
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such agents or employees while so engaged—does not create a part-
nership relation but constitutes the business of the express company 
distinct from that of the railroad company, so that an employee of 
the express company, while employed as its messenger on an express 
car in course of transportation, cannot be treated as an employee of 
the railroad company for the purpose of applying the Employers’ 
Liability Act. P. 186.

5. The Employers’ Liability Act, applicable to “every common carrier 
by railroad,” does not embrace an express company conducting its 
business under such an arrangement with a railroad company. P. 187.

6. An express company operating over a railroad under an agreement 
by which it assumed all risk of injury to its employees while engaged 
in its business on the trains of the railroad company and agreed to 
indemnify that company against such claims, employed a messenger 
who, as a condition to his employment, assented to this understand-
ing and agreed on his part to assume all risk of injury incident to 
his employment, from whatever cause arising. The employee was 
injured by the negligence of the railroad company while in discharge 
of his duties to the express company, and recovered judgment 
against the railroad company in an action in a state court in which 
the express company was not a party and could not be heard. He 
was financially irresponsible. Held, that his contract was valid and 
bound him to the express company not to assert such a liability 
against either company, and that the express company was equitably 
entitled to enforce the obligation by a suit against him in the Dis-
trict Court (diverse citizenship being present) in which collection 
of the judgment should be enjoined. P. 188.

249 Fed. Rep. 109, reversed.

The  case is stated in the opinion.

Mt . Charles W. Stockton, with whom Mr. K. E. Stockton 
and Mr. Edward R. Whittingham were on the brief, for 
petitioner.

Mr. Thomas Fite Paine for respondent.

Mr . Justic e  Van  Devanter  delivered the opinion of 
the court.

Oscar G. Taylor, an express messenger of Wells Fargo & 
Company, a common carrier by express, received sub-
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stantial personal injuries through the derailment of an 
express car in which he was working, and which was part of 
a passenger train moving over the railroad of the St. Louis 
and San Francisco Railroad Company in the State of 
Mississippi,—the derailment resulting from negligence 
on the part of the railroad company and its employees. 
To recover for these injuries Taylor brought an action 
against the railroad company in the Circuit Court of 
Monroe County, Mississippi, and obtained a judgment for 
$4,000, which was affirmed by the Supreme Court of the 
State without an opinion. See 58 So. Rep. 485.

In his declaration in that case Taylor explained and 
justified his presence on the train and in the express car by 
alleging that he was then in the employ of the express 
company as its messenger and in the course of that em-
ployment was in charge of express matter which the 
railroad company was transporting for the express com-
pany, that this transportation was in pursuance of a 
contract between the two companies, and that under the 
contract the express car was furnished by the railroad 
company and he, as the express company’s messenger, was 
permitted to accompany the express matter carried therein.

While the declaration said nothing more about the na-
ture or terms of that contract, it is important here to have 
them in mind. The contract shows that it was intended 
to, and did, cover all express business on and over the rail-
road company’s road, both within and without the State of 
Mississippi, for a specified period, including the day when 
Taylor was injured. It gave to the express company the 
exclusive privilege of conducting an express business on 
and over the railroad and obligated the railroad company 
to refrain from conducting an express business. There 
were provisions whereby the railroad company agreed, (a) 
to transport by suitable cars, to be provided by it and 
attached to its passenger trains, all express matter of the 
express company and the messengers accompanying the
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same, (b) to light and warm the cars and equip them with 
necessary conveniences, and (c) to permit portions of its 
station houses to be used by the express company for the 
reception, safekeeping and delivery of express matter. 
And there were other provisions whereby the express 
company agreed, (a) to make stated payments—usually 
a percentage of the gross earnings—for the facilities 
furnished and service rendered by the railroad company, 
(b) to assume all risks, losses and damages to its own 
property, express matter and valuable packages trans-
ported under the contract, (c) to assume all risk and dam-
age to its agents and employees while engaged in its busi-
ness on the trains or property of the railroad company, and 
(d) to indemnify and hold harmless the railroad company 
in respect of all claims for damages suffered by such 
agents and employees while so engaged.

There was also a contract between Taylor and the ex-
press company, spoken of as a messenger’s agreement, 
wherein,—following a recital that he had full knowledge of 
the service required and the conditions on which the rail-
road company would permit messengers to accompany 
express matter on its trains, and that with such knowledge 
he was desirous of becoming a messenger of the express 
company,—it was stipulated, as a term or condition of his 
employment, that neither the express company nor the 
railroad company should under any circumstances or in 
any case be liable for any injury which he might receive 
while on the railroad company’s trains as such messenger, 
whether caused by negligence of the railroad company or 
otherwise, and that he would assume all and every risk 
incident to such employment, from whatever cause arising.

Promptly after Taylor sued the railroad company in the 
Circuit Court of Monroe County, and before the case was 
brought to trial, the express company presented to that 
court in that cause a petition wherein it set out the con-
tracts just described and asked to be made a party defend-
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ant. To this the railroad company assented, but Taylor 
evidently objected and the petition was denied. The 
railroad company by its answer and evidence sought to 
avail itself of the stipulation in the messenger’s agree-
ment, in connection with those in the other contract, but 
the court ruled against it and Taylor obtained the judg-
ment before mentioned.

What has been recited will conduce to a right under-
standing of another suit the decree in which we are now 
to review.

The suit is in equity and was brought by the express 
company against Taylor in the District Court of the 
United States for the Northern District of Mississippi. 
The federal jurisdiction rests on diversity of citizenship,— 
the express company being a corporation and citizen of 
Colorado, and Taylor a citizen of Mississippi residing 
in the Northern District. The bill, with a supplement 
and amendment, proceeds on the theory that, in suing the 
railroad company and obtaining a judgment against it, 
which as between that company and the express company 
must be paid by the latter as stipulated in their contract, 
Taylor not only violated the messenger’s agreement, but 
perpetrated a legal fraud on the express company; that the 
judgment is therefore one which in equity and good con-
science he has no right to enforce; that if he be permitted 
to enforce it the express company will be without any 
effective remedy in that he has no property which can be 
reached by legal process (a fact which is both alleged and 
proved); and that the express company, which was not a 
party to that case, and has not been in any wise negligent 
or at fault, is in equity and good conscience entitled to 
have the messenger’s agreement respected and to demand 
that the claims embraced in the inequitable judgment be 
relinquished and the enforcement of the judgment en-
joined. The prayer conforms to that theory and is in 
substance that Taylor be required specifically to perform
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and carry out the messenger’s agreement, to execute a 
sufficient release of all claims on account of the injuries 
received, and to abstain from enforcing the judgment. 
General relief also is prayed.

Taylor challenged the bill by a demurrer, which was 
overruled, and after a hearing in due course the express 
company prevailed. On appeal to the Circuit Court of 
Appeals that decree was reversed and the suit remanded 
because in that court’s opinion the bill did not show that 
Taylor was not in the employ of the railroad company 
or that he was solely in the employ of the express com-
pany. 220 Fed. Rep. 796. After the mandate was re-
ceived, Taylor, conceiving that the decision of the Circuit 
Court of Appeals fully disposed of the merits and was final, 
requested the District Court to enter a decree dismissing 
the bill, and the express company requested leave to 
amend the bill by correcting the defect pointed out by the 
Circuit Court of Appeals. Taylor’s request was denied 
and that of the express company was granted. The bill 
was accordingly amended so as to show that Taylor was 
not in the employ of the railroad company, but was on the 
train solely in virtue of his employment by the express 
company, and that in his declaration in the action against 
the railroad company he did not claim or allege any em-
ployment by that company, but, on the contrary, claimed 
and alleged that it permitted him to be on the train be-
cause he was accompanying the express matter as the ex-
press company’s employee. Taylor then filed a new an-
swer, and on a further hearing a decree for the express 
company was entered. By it the District Court found that 
the allegations of the bill, with its supplement and amend-
ment, were all true; declared that the institution of the 
action against the railroad company and its prosecution 
to judgment constituted a violation of the messenger’s 
agreement and a legal fraud on the express company; 
directed Taylor to carry out and perform the messenger’s
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agreement and to execute, within a fixed time, an appro-
priate instrument releasing the express company and the 
railroad company from all claims for damages on account 
of his injuries, and enjoined him from collecting or at-
tempting to collect the judgment against the railroad com-
pany. On a further appeal to the Circuit Court of Appeals 
that decree was reversed with directions to dismiss the bill. 
249 Fed. Rep. 109. A writ of certiorari was then granted 
by this court.

On the second appeal the Circuit Court of Appeals put 
its decision entirely on the ground that the express com-
pany was a “common carrier by railroad” within the 
meaning of the Employers’ Liability Act of April 22,1908, 
c. 149, 35 Stat. 65, and therefore under § 5 of the act the 
messenger’s agreement was void. Taylor advanced that 
and other grounds in asking a reversal, but the court did 
not discuss the other grounds. All are pressed on our 
attention, and we take them up in what seems the natural 
order.

1. It is urged that the decision of the Circuit Court of 
Appeals on the first appeal was final in that it disposed of 
all questions in the suit and left nothing open to the Dis-
trict Court but to dismiss the bill. Had this been so, the 
Circuit Court of Appeals on the second appeal hardly would 
have failed to enforce its prior decision. But that decision 
did not go as far as is claimed. It turned on the sufficiency 
of the bill, and on that alone. The District Court had 
held the bill sufficient when challenged by a demurrer. 
The Circuit Court of Appeals held it insufficient, and for 
that reason reversed the decree and remanded the suit. 
Had the District Court taken that view when acting on 
the demurrer, it undoubtedly could, and probably would, 
have allowed an amendment curing the defect. Could it 
not equally allow the amendment after the Circuit Court 
of Appeals pointed out the defect and remanded the suit? 
It, of course, was bound to give effect to the decision and
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mandate of the Circuit Court of Appeals; but that court 
did not order the bill dismissed nor give any direction even 
impliedly making against the amendment. All that was 
disposed of was the matter of the sufficiency of the bill. 
And recognition of this is found in the last opinion of the 
Circuit Court of Appeals, where it is said that the first 
reversal was “ based upon the insufficiency of the plead-
ings.” We think the decision on the first appeal was not 
final and that the District Court was left free, in the 
exercise of its discretion, to permit the amendment. 
Equity Rules, Nos. 19 and 28; In re Sanford Fork & Tool 
Co., 160 U. S. 247, 258-259; Mutual Life Insurance Co. v. 
Hill, 193 U. S. 551, 553; Smith v. Adams, 130 U. S. 167, 
177. It appears that in denying a petition for a rehearing 
on the first appeal the Circuit Court of Appeals refused 
to direct the allowance of the amendment; but this signifies 
nothing more than that no occasion was perceived for con-
trolling the District Court’s discretion in the matter.

2. Section 265, Judicial Code, formerly § 720, Rev. 
Stats., provides that “The writ of injunction shall not be 
granted by any court of the United States to stay proceed-
ings in any court of a State, except in cases where such 
injunction may be authorized by any law relating to pro-
ceedings in bankruptcy”; and this is relied on as showing 
that the District Court could not entertain the suit. That 
court held the provision not applicable, and the Circuit 
Court of Appeals said nothing on the subject on either 
appeal, possibly because in a similar case it had held the 
provision without application.

Is the suit one to stay proceedings in a state court in the 
sense of that provision? If it is, the District Court erred 
in not dismissing the bill on that ground. Haines v. 
Carpenter, 91 U. S. 254; Dial v. Reynolds, 96 U. S. 340; 
United States v. Parkhurst-Davis Co., 176 U. S. 317. If it 
is not, the court rightly entertained the suit and proceeded 
to an adjudication of the merits, for the citizenship of the
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parties and the amount in controversy were within the 
jurisdictional requirements.

The provision has been in force more than a century and 
often has been considered by this court. As the decisions 
show, it is intended to give effect to a familiar rule of 
comity and like that rule is limited in its field of operation. 
Within that field it tends to prevent unseemly interference 
with the orderly disposal of litigation in the state courts 
and is salutary; but to carry it beyond that field would 
materially hamper the federal courts in the discharge of 
duties otherwise plainly cast upon them by the Constitu-
tion and the laws of Congress, which of course is not con-
templated. As with many other statutory provisions, this 
one is designed to be in accord with, and not antagonistic 
to, our dual system of courts. In recognition of this it has 
come to be settled by repeated decisions and in actual 
practice that, where the elements of federal and equity 
jurisdiction are present, the provision does not prevent 
the federal courts from enjoining the institution in the 
state courts of proceedings to enforce local statutes which 
are repugnant to the Constitution of the United States, 
Ex parte Young, 209 U. S. 123; Truax v. Raich, 239 U. S. 
33; Missouri v. Chicago, Burlington & Quincy R. R. Co., 
241 U. S. 533, 538, 543; or prevent them from maintaining 
and protecting their own jurisdiction, properly acquired 
and still subsisting, by enjoining attempts to frustrate, 
defeat or impair it through proceedings in the state courts, 
French v. Hay, 22 Wall. 250; Julian v. Central Trust 
Co., 193 U. S. 93, 112; Chesapeake & Ohio Ry. Co. v. Mc-
Cabe, 213 U. S. 207,219; Looney v. Eastern Texas R. R. Co., 
247 U. S. 214,221; or prevent them from depriving a party, 
by means of an injunction, of the benefit of a judgment 
obtained in a state court in circumstances where its en-
forcement will be contrary to recognized principles of 
equity and the standards of good conscience, Marshall 
v. Holmes, 141 U. S. 589; Ex parte Simon, 208 U. S. 144;
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Simon v. Southern Ry. Co., 236 U. S. 115; Public Service Co. 
v. Corboy, 250 U. S. 153, 160; National Surety Co. v. State 
Bank of Humboldt, 120 Fed. Rep. 593.

Marshall v. Holmes, just cited, was a suit in equity to 
enjoin one who had obtained judgments in a state court 
from enforcing them, that relief being sought on the 
ground that they were secured by fraud which was not 
discovered until after they were rendered; and the ques-
tion distinctly presented was whether the suit was one 
which the Circuit Court of the United States could enter-
tain and decide, the requisite diversity of citizenship and 
amount in dispute being present. This court,—after 
adverting to prior decisions stating the familiar doctrine 
that “any fact which clearly proves it to be against 
conscience to execute a judgment, and of which the in-
jured party could not have availed himself in a court of 
law, or of which he might have availed himself at law, 
but was prevented by fraud or accident, unmixed with any 
fault or negligence in himself or his agents, will justify an 
application to a court of chancery,” and also showing that 
such a suit is not one to review or revise the action of the 
court rendering the judgment, but is a new and independ-
ent suit for equitable relief,—answered the question by 
saying: “These authorities would seem to place beyond 
question the jurisdiction of the Circuit Court to take 
cognizance of the present suit, which is none the less an 
original, independent suit, because it relates to judgments 
obtained in the court of another jurisdiction. While it 
cannot require the state court itself to set aside or vacate 
the judgments in question, it may, as between the parties 
before it, if the facts justify such relief, adjudge that 
Mayer shall not enjoy the inequitable advantage obtained 
by his judgments. A decree to that effect would operate 
directly upon him, and would not contravene that provi-
sion of the statute prohibiting a court of the United States 
from granting a writ of injunction to stay proceedings in a
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state court. It would simply take from him the benefit of 
judgments obtained by fraud.”

Simon v. Southern Ry. Co., supra, was a suit in a Circuit 
Court of the United States to enjoin the enforcement of a 
judgment in a state court on the ground that it was ob-
tained by fraud and without notice, and the defendant 
invoked the provision in § 265. The Circuit Court took 
jurisdiction and awarded the relief sought. That decision 
was affirmed by the Circuit Court of Appeals and on a 
further appeal was sustained by this court. At that time 
this court considered the provision in the light of its origin 
and purpose, reviewed the prior decisions and in an ex-
tended opinion having the approval of the entire court 
reaffirmed the ruling in Marshall v. Holmes.

National Surety Co. v. State Bank of Humboldt, supra, 
was a suit in a federal court to obtain like relief in respect 
of a judgment in a state court on the ground that through 
a mistake of a public officer, for which he alone was re-
sponsible, the judgment had been rendered without oppor-
tunity for putting in a defense, and this when there was one 
which was both meritorious and complete. The suit was 
not brought by the judgment defendant, but by one 
who was obligated to pay the judgment if it was enforced. 
The bill was dismissed because of the provision now relied 
on; but that decision was reversed by the Circuit Court of 
Appeals in a well considered opinion wherein it was said 
that in cases otherwise within the jurisdictional statute 
“the Circuit Courts of the United States have the same 
jurisdiction and power to enjoin a judgment plaintiff 
from enforcing an unconscionable judgment of a state 
court, which has been procured by fraud, accident, or mis-
take, that they have to restrain him from collecting a like 
judgment of a federal court”; that the bill presented a new 
and justiciable case which had not been presented to nor 
decided by the state court and did not “fall under the ban 
of the section of the statute under consideration”; and
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that “In this case all these facts concur—the judgment 
which it is against conscience to allow to be used to extort 
money that is not owing from a defendant remediless at 
law, the complete meritorious defense to the claim on 
which this judgment is based, the fact that the defendant 
in the judgment was prevented from availing itself of its 
defense to the cause of action by an unavoidable accident, 
and the absence of any negligence of the defendant or of its 
agents. These facts appeal with compelling force to the 
conscience of a chancellor. They have been presented to 
a court to which the Constitution and the acts of Congress 
have granted the power, and upon which they have 
imposed the duty, to grant the relief to which the com-
plainants are equitably entitled; and the decree which dis-
missed their bill must be reversed.”

Without pursuing the subject further, we hold that the 
present suit is not one to stay proceedings in a state court 
in the sense of § 265.

3. Does the Employers’ Liability Act affect the validity 
of the messenger’s agreement?

The act provides that “every common carrier by rail-
road” shall be liable in damages for the injury or death of 
any of its employees occurring while it is engaged and he is 
employed in interstate commerce and resulting in whole or 
in part from the negligence of any of its officers, agents or 
employees, or from any defect or insufficiency, due to its 
negligence, “in its cars, engines, appliances, machinery, 
track, roadbed,” etc.; and in § 5 it declares that any 
contract whereby a common carrier exempts itself from 
“any liability created by this Act” shall to that extent 
be void.

In his declaration in the state court Taylor did not claim 
that he was in the employ of the railroad company, and his 
judgment was not obtained on that theory. Here it is 
shown with certainty that he was not in that company’s 
employ. True he urges that the contract between the two
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companies shows a co-proprietorship or sort of partnership 
between them which made him an employee of both; but 
the contract discloses no basis for the claim or for distin-
guishing his case from that of the Pullman porter recently 
before us. Robinson v. Baltimore & Ohio R. R. Co., 237 
U. S. 84. Here the businesses of the companies concerned 
were quite as distinct in point of control and otherwise as 
they were there. That here the railroad company pro-
vided the express car is not material, for it is measurably 
equalized by other differences. In both cases the railroad 
company provided the motive power and the train opera-
tives. The messenger here, like the porter there, was on 
the train as an employee, not of the railroad company, 
but of another by whom he was employed, directed and 
paid, and at whose will he was to continue in service or 
be discharged.

As respects the express company, it appears not merely 
that Taylor was in its employ, but also that the injuries 
were received while it was engaged and he was employed in 
interstate commerce; and so the question is presented 
whether the act embraces a common carrier by express 
which neither owns nor operates a railroad, but uses and 
pays for railroad transportation in the manner before 
shown. The District Court answered the question in the 
negative and the Circuit Court of Appeals in the affirma-
tive. A negative answer also has been given in a like 
situation by the Court of Errors and Appeals of New 
Jersey, Higgins v. Erie R. R. Co., 89 N. J. L. 629; and a 
recent decision by the Supreme Court of Minnesota makes 
persuasively for that view. State ex rel. Great Northern 
Express Co. v. District Court, 142 Minnesota, 410.

In our opinion the words “common carrier by railroad,” 
as used in the act, mean one who operates a railroad as a 
means of carrying for the public,—that is to say, a railroad 
company acting as a common carrier. This view not only 
is in accord with the ordinary acceptation of the words,
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but is enforced by the mention of cars, engines, track, 
roadbed and other property pertaining to a going railroad 
(see Southern Pacific Co. v. Jensen, 244 U. S. 205,212-213); 
by the obvious reference in the latter part of §§ 3 and 4 to 
statutes requiring engines and cars to be equipped with 
automatic couplers, standard drawbars and other ap-
pliances intended to promote the safety of railroad em-
ployees (see San Antonio & Aransas Pass Ry. Co. v. Wag-
ner, 241 U. S. 476, 484); by the use of similar words in 
closely related acts which apply only to carriers operating 
railroads, c. 196, 27 Stat. 531; c. 225, 35 Stat. 476; c. 208, 
36 Stat. 350, and by the fact that similar words in the 
original Interstate Commerce Act had been construed as 
including carriers operating railroads but not express 
companies doing business as here shown. 1 I. C. C. 349; 
United States v. Morsman, 42 Fed. Rep. 448; Southern 
Indiana Express Co. v. United States Express Co., 88 Fed. 
Rep. 659, 662; s. c. 92 Fed. Rep. 1022. And see American 
Express Co. v. United States, 212 U. S. 522, 531, 534.

As Taylor was not an employee of the railroad company 
and the express company was not within the Employers’ 
Liability Act, it follows that the act has no bearing on the 
liability of either company or on the validity of the mes-
senger’s agreement.

4. There being no statute regulating the subject, it is 
settled by the decisions of this court, and is recognized in 
other jurisdictions, that the messenger’s agreement was a 
valid and binding contract whereby Taylor agreed to 
assume all risk of injury incident to his employment, 
from whatever cause arising, assented to the contractual 
arrangement between the two companies in respect of 
such injuries, and became obligated to the express com-
pany to refrain from asserting any liability against it or 
the railroad company on account of any such injuries. 
Express Cases, 117 U. S. 1; Baltimore & Ohio Southwestern 
Ry. Co. v. Voigt, 176 U. S. 498, and cases cited; Santa Fe,
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Prescott & Phoenix Ry. Co. v. Grant Brothers Construction 
Co., 228 U. S. 177; Robinson v. Baltimore & Ohio R. R. 
Co., supra; Perry v. Philadelphia, Baltimore & Washington 
R. R. Co., 24 Delaware, 399; McKay v. Louisville & Nash-
ville R. R. Co. (Tenn.), 182 S. W. Rep. 874; Fowler v. 
Pennsylvania R. R. Co., 229 Fed. Rep. 373. In violation 
of that agreement he wrongfully sought and obtained a 
judgment against the railroad company, which as between 
the two companies the express company is bound to pay. 
The judgment was obtained in an action to which that 
company was not a party and wherein it could not be 
heard. He is financially irresponsible and if the judgment 
is collected the express company, which has not been in 
any wise negligent or at fault, will be remediless. In 
these circumstances, that company is entitled in equity 
and good conscience, as is shown by the cases before cited, 
to a decree holding him to his agreement and depriving 
him of his present inequitable advantage, and to that end 
enjoining him from collecting the judgment.

It follows that the decree of the District Court was right 
and that the Circuit Court of Appeals erred in reversing it.

Decree reversed.

JIN FUEY MOY v. UNITED STATES.

ERROR TO THE DISTRICT COURT OF THE UNITED STATES FOR 
THE WESTERN DISTRICT OF PENNSYLVANIA.

No. 44. Argued October 11, 1920.—Decided December 6, 1920.

1. In a case properly here on a constitutional question under Jud. Code, 
§238, the court retains its jurisdiction to decide other questions 
presented, after the constitutional question has been settled in an-
other case. P. 191.

2. In an indictment charging defendant with unlawfully selling mor-
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phine in violation of the Anti-Narcotic Act by issuing a prescription, 
the clause as to issuing the prescription, being intimately involved 
in the description of the offense, cannot be treated as surplusage, 
but it is not repugnant to the charge of selling, since under the act 
one person may take a principal part in a prohibited sale of mor-
phine belonging to another by issuing a prescription for it, in view of 
Crim. Code, § 332, making whoever aids, abets, counsels, commands, 
induces or procures the commission of an offense a principal. P. 192.

3. Subdivision (a) of § 2 of the Anti-Narcotic Act, in allowing the 
dispensing or distribution of narcotic drugs “to a patient” by a 
registered physician “in the course of his professional practice only,” 
confines the immunity strictly within the appropriate bounds of a 
physician’s professional practice, not permitting sales to dealers or 
distributions intended to satisfy the appetites or cravings of persons 
addicted to the use of such drugs. P. 194.

4. In a criminal prosecution in the District Court in Pennsylvania, 
the defendant’s wife is not competent to testify for her husband, 
either generally or by contradicting testimony that certain matters 
transpired in her presence. P. 195.

253 Fed. Rep. 213, affirmed.

The  case is stated in the opinion.

Mr. H. Ralph Burton, with whom Mr. Blaine Malian 
was on the briefs, for plaintiff in error.

The Solicitor General for the United States.

Mr . Justi ce  Pitney  delivered the opinion of the court.

Plaintiff in error was indicted and convicted for violat-
ing § 2 of an Act of Congress approved December 17,1914, 
commonly known as the Harrison Anti-Narcotic Act (38 
Stat. 785, c. I).1 His motion in arrest of judgment having

1 Sec . 2. That it shall be unlawful for any person to sell, barter, ex-
change, or give away any of the aforesaid drugs except in pursuance 
of a written order of the person to whom such article is sold, bartered, 
exchanged, or given, on a form to be issued in blank for that purpose 
by the Commissioner of Internal Revenue. . . . Nothing con-
tained in this section shall apply—

(a) To the dispensing or distribution of any of the aforesaid drugs 
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been overruled (253 Fed. Rep. 213), he brought the case 
here by direct writ of error under § 238, Judicial Code, 
upon the ground of the unconstitutionality of the act. 
Afterwards this question was set at rest by our decision in 
United States v. Doremus, 249 U. S. 86, sustaining the act; 
but our jurisdiction continues for the purpose of disposing 
of other questions raised in the record. Brolan v. United 
States, 236 U. S. 216; Pierce v. United States, 252 U. S. 239.

These questions relate to the sufficiency of the indict-
ment, the adequacy of the evidence to warrant a convic-
tion, the admissibility of certain evidence offered by de-
fendant and rejected by the trial court, and the instruc-
tions given and refused to be given to the jury.

The indictment contained twenty counts, differing only 
in matters of detail. Defendant was convicted upon eight 
counts, acquitted upon the others. Each count averred 
that on a date specified, at Pittsburgh, in the County of 
Allegheny, in the Western District of Pennsylvania, and 
within the jurisdiction of the court, defendant was a 
practicing physician, and did unlawfully, willfully, know-
ingly, and feloniously sell, barter, exchange, and give 
away certain derivatives and salts of opium, to-wit, a 
specified quantity of morphine sulphate, to a person 
named, not in pursuance of a written order from such 
person on a form issued in blank for that purpose by the

to a patient by a physician, dentist, or veterinary surgeon registered 
under this Act in the course of his professional practice only: Provided, 
That such physician, dentist, or veterinary surgeon shall keep a record 
of all such drugs dispensed or distributed, showing the amount dis-
pensed or distributed, the date, and the name and address of the 
patient to whom such drugs are dispensed or distributed, except such 
as may be dispensed or distributed to a patient upon whom such physi-
cian, dentist or veterinary surgeon shall personally attend; . . .

(&) To the sale, dispensing, or distribution of any of the aforesaid 
drugs by a dealer to a consumer under and in pursuance of a written 
prescription issued by a physician, dentist, or veterinary surgeon 
registered under this Act: . . .
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Commissioner of Internal Revenue under the provisions 
of § 2 of the act, “in manner following, to-wit, that the 
said Jin Fuey Moy, at the time and place aforesaid, did 
issue and dispense” to the person named a certain pre-
scription of which a copy was set forth, and that said 
person “was not then and there a patient of the said Jin 
Fuey Moy, and the said morphine sulphate was dispensed 
and distributed by the said Jin Fuey Moy not in the course 
of his professional practice only; contrary to the form of 
the Act of Congress,” etc.

It is objected that the act of selling or giving away a 
drug and the act of issuing a prescription are so essentially 
different that to allege that defendant sold the drug by 
issuing a prescription for it amounts to a contradiction of 
terms, and the repugnance renders the indictment fatally 
defective. The Government suggests that the clause as to 
issuing the prescription may be rejected as surplusage; but 
we are inclined to think it enters so intimately into the 
description of the offense intended to be charged that it 
cannot be eliminated, and that unless defendant could 
“sell,” in a criminal sense, by issuing a prescription, the 
indictment is bad. If “selling” must be confined to a 
parting with one’s own property there might be difficulty. 
But by §332 of the Criminal Code, “Whoever directly 
commits any act constituting an offense defined in any law 
of the United States, or aids, abets, counsels, commands, 
induces, or procures its commission, is a principal.” 
Taking this together with the clauses quoted from § 2 of 
the Anti-Narcotic Act, it is easy to see, and the evidence in 
this case demonstrates, that one may take a principal part 
in a prohibited sale of an opium derivative belonging to 
another person by unlawfully issuing a prescription to the 
would-be purchaser. Hence there is no necessary repug-
nance between prescribing and selling, and the indictment 
must be sustained.

The evidence shows that defendant was a practicing
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physician in Pittsburgh, registered under the act so as to 
be allowed to dispense or distribute opium and its deriva-
tives without a written order in official form, “in the 
course of his professional practice only ”; that he was in the 
habit of issuing prescriptions for morphine sulphate with-
out such written order and not in the ordinary course of 
professional practice; that he issued them to persons riot 
his patients and not previously known to him, professed 
morphine users, for the mere purpose, as the jury might 
find, of enabling such persons to continue the use of the 
drug, or to sell it to others; in some cases he made a super-
ficial physical examination, in others none at all; his 
prescriptions called for large quantities of morphine—8 to 
16 drams at a time—to be used “as directed,” while the 
directions left the recipient free to use the drug virtually as 
he pleased. His charges were not according to the usual 
practice of medical men, but according to the amount of 
the drug prescribed, being invariably one dollar per dram. 
All the prescriptions were filled at a single drug store in 
Pittsburgh, the recipients being sent there by defendant 
for the purpose; and persons inquiring at that drug store 
for morphine were sent to defendant for a prescription. 
The circumstances strongly tended to show cooperation 
between defendant and the proprietors of the drug store. 
At and about the dates specified in the indictment—the 
spring of the year 1917—and for more than two years 
before, the number of prescriptions issued by defendant 
and filled at this drug store ran into the hundreds each 
month, all calling for morphine sulphate or morphine 
tablets in large quantities. In one case a witness who had 
procured from defendant two prescriptions—one in his 
own name for 10 drams, the other in the name of a fictitious 
wife for 6 drams—and had been directed by defendant 
to the specified drug store in order to have them filled, 
asked defendant to confirm the prescriptions by telephone 
so there would be no trouble; to which defendant replied:
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1 ‘Oh, never mind; we do business together; we under-
stand each other.” On another occasion the same witness, 
having received from defendant two prescriptions for 8 
drams each, one in his own name, the other in the name of 
the supposed wife, stating in one case a Cleveland address, 
in the other a Pittsburgh address, presented them at the 
drug store to be filled, and was told by the manager that 
he would not fill any more prescriptions under a Pittsburgh 
address; “they were taking too big a chance, and I must go 
back to the Chinaman and tell him what he told me, and 
he would understand—the Chinaman would understand.” 
Witness returned the two prescriptions to defendant, told 
him what the manager had said, and defendant retained 
those prescriptions and issued to the witness a new one 
for 16 drams in place of them, with which the witness 
returned to the drug store and procured the specified 
quantity of the drug.

In each case where defendant was found guilty the 
evidence fully warranted the jury in finding that he aided, 
abetted, and procured a sale of morphine sulphate without 
written order upon a blank form issued by the Commis-
sioner of Internal Revenue; and that he did this by means 
of a prescription issued not to a patient and not in the 
course of his professional practice, contrary to the prohibi-
tion of § 2 of the act. Manifestly the phrases “to a 
patient” and “in the course of his professional practice 
only” are intended to confine the immunity of a registered 
physician, in dispensing the narcotic drugs mentioned in 
the act, strictly within the appropriate bounds of a physi-
cian’s professional practice, and not to extend it to include 
a sale to a dealer or a distribution intended to cater to the 
appetite or satisfy the craving of one addicted to the use 
of the drug. A “prescription” issued for either of the 
latter purposes protects neither the physician who issues it 
nor the dealer who knowingly accepts and fills it. Webb v. 
United States, 249 U, 8, 96.
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Errors assigned to the instructions given and refused to 
be given by the trial judge to the jury are disposed of by 
what we have said.

But a single point remains—hardly requiring mention— 
the refusal to permit defendant’s wife to testify in his 
behalf. It is conceded that she was not a competent wit-
ness for all purposes, a wife’s evidence not having been 
admissible at the time of the first Judiciary Act, and the 
relaxation of the rule in this regard by § 858, Rev. Stats., 
being confined to civil actions. Logan v. United States, 
144 U. S. 263, 299 -302; Hendrix v. United States, 219 U. S. 
79, 91. But, it is said, the general rule does not apply to 
exclude the wife’s evidence in the present case because she 
was offered not “in behalf of her husband,” that is, not 
to prove his innocence, but simply to contradict the testi-
mony of particular witnesses for the Government who had 
testified to certain matters as having transpired in her 
presence. The distinction is without substance. The rule 
that excludes a wife from testifying for her husband is 
based upon her interest in the event, and applies irrespec-
tive of the kind of testimony she might give.

The judgment under review is
Affirmed.
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CHICAGO, MILWAUKEE & ST. PAUL RAILWAY 
COMPANY ET AL. v. DES MOINES UNION RAIL-
WAY COMPANY ET AL.

DES MOINES UNION RAILWAY COMPANY ET AL. 
v. CHICAGO, MILWAUKEE & ST. PAUL RAIL-
WAY COMPANY ET AL.

CERTIORARI TO THE CIRCUIT COURT OF APPEALS FOR THE 
EIGHTH CIRCUIT.

Nos. 66, 67. Argued March 23, 24, 1920.—Decided Decem-
ber 6, 1920.

1. It needs no particular form of words to create a trust, so there be 
reasonable certainty as to the property, the objects and the benefi-
ciaries. P. 208.

2. If the subject of a trust be a legal interest in property and capable 
of legal transfer, the trust is not perfectly created unless the legal 
interest be actually vested in the trustee. But it is not necessary 
that the trust be expressed in the same instrument that transfers 
the title; various instruments may be read together in order to as-
certain the intention to establish one. Id.

Three railroad companies agreed that they would contribute in stated 
proportions to establish a terminal for the common use of themselves 
and of such other railroads as they might admit, that the title 
should be in a trustee, that they would share the cost of maintenance 
and operation in proportion to their use of the terminal, and that 
a depot company might be formed to take permanent control and 
issue its mortgage bonds to them for their respective contributions 
to the purchase and improvements. Later they caused to be formed 
a terminal railroad company with broad corporate powers to which 
they conveyed, by absolute deeds, the property they had acquired 
for the terminal. The bonds and stock of the terminal company 
were declared to be issued to them “in payment,” but recitals and 
provisions of its articles, and resolutions attending the transfer, 
evinced that the main object was, not to abandon, but to effectuate 
the plan of the original agreement. A subsequent contract between 
the four companies fixed terms for management of the property,
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for performance of the terminal service and division of the cost 
among the three railroads according to use, permanently allotted 
the stock among them, authorized one of them to sell one-half its 
allotment to any outside railroad, acceptable to a majority of them, 
which might then be admitted as a party to the agreement, but 
provided that, with such exception, admission of an outside com-
pany to the use of the terminal should require consent of all three. 
Held:

3. That the terminal company took the title in trust to maintain and 
operate the property and to exercise all its corporate powers for the 
common use and benefit of the three railroad companies, their suc-
cessors and assigns, and such other companies as might be ad-
mitted by them to a proprietary participation in the terminal. 
Pp. 202-206.

4. That the subsequent contract was a modification only of the original 
plan and inconsistent with a purpose to treat the terminal company 
as an independent entity subject only to contractual obligations 
and remit the proprietary companies to the ordinary rights of stock-
holders. P. 208.

5. That, as between the proprietaries and others having notice, the 
stockholding interest was restrained to the full extent necessary to 
give effect to the trust, and the shares, representing the right to 
participate in the trust, could not be regarded, while the trust con-
tinued, as having an independent exchange value. P. 210.

6. That the fiducuary character of the terminal company extended to 
its officers and directors. P. 211.

7. That, where stock in the terminal company was sold by one of the 
proprietary companies to fiduciaries, officers and directors of the 
terminal company, for value, to enable them to sell it to some com-
pany capable of participating in the use of the terminal, the succes-
sor of such vendor company was not estopped from denying that 
the vendees acquired a substantial and valuable interest in the 
terminal company. P. 213.

8. That where a successor of two of the proprietary companies bought 
terminal shares from such individuals and afterwards, through its 
directors, transferred to one of them and to another officer and 
director of the terminal, in settlement of a loan, equivalent shares 
of the terminal and enough more to make more than a majority of 
the terminal stock, still retaining an interest, it was not estopped 
to dispute their claim of full ownership, or from asserting its rights 
under the trust and seeking relief against any inequitable use of the 
shares so transferred. P. 214.
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9. That, in the absence of express authorization, agents deputed by 
the proprietary companies to vote their stock in the terminal com-
pany, including the presidents of two and the vice president of the 
other, were without power to amend its articles so as to do away 
with the trust or seriously impair the rights of the proprietaries 
under it. P. 215.

10. That the absence of any reference to the trust in deeds and mort-
gages of the property, including the terminal shares, of the proprie-
tary companies, and in contracts made by the terminal company 
in discharging its functions, was not persuasive evidence against 
the existence of the trust. P. 218.

11. That, where the articles of the terminal company were in form 
amended so as to deprive the proprietary companies, as it was 
claimed, of their exclusive ownership and control, and in effect to 
discharge the trust, and the validity of the amendments was un-
challenged for 17 years, and where certain individuals, for value, 
acquired from proprietary companies bonds and a majority of the 
shares of the terminal company, and held them many years during 
which the property increased in value, the successors of the proprie-
tary companies were not estopped, or barred by laches, from assert-
ing the trust against such individuals, it appearing that the latter 
were and remained officers and directors of the terminal company, 
with constructive and actual knowledge of the trust, and were not 
misled, that the amendments were not authorized or ratified by the 
proprietaries, that, although their officers acquiesced in certain in-
ternal changes in the terminal company directed by the amend-
ments and in the de facto distribution of its stock, there was no 
substantial departure from the trust in the management and pos-
session of the property, and it appearing further that no claim that 
the trust had been repudiated was made until shortly before the 
suit. Pp. 219-222.

12. That the fiduciaries holding such shares were estopped to avail 
themselves of incautious, negligent or mistaken acts of officers of 
the proprietary companies in order to obtain an advantage for them-
selves at the expense of those companies. Pp. 221, 222.

13. That the shares, held by such fiduciaries, represented no value 
or interest which they could set up against the proprietaries, and 
that the latter, upon repaying what the former had paid for them, 
with interest, were entitled to have the shares surrendered and can-
celed, and meanwhile to have any sale, assignment, transfer or 
voting of the shares prevented by an injunction. P. 223.

14. That, under contracts of the parties, earnings derived from switch-
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ing and other terminal services and privileges should be credited, as 
they accrued, to the proprietaries in proportion to their use of 
the terminal, i. e., to wheelage. P. 225.

254 Fed. Rep. 927, reversed.

The  case is stated in the opinion.

Mr. Robert J. Cary and Mr. Burton Hanson, with whom 
Mr. John C. Cook, Mr. Winslow S. Pierce, Mr. Lawrence 
Greer and Mr. F. C. Nicodemus, Jr., were on the briefs, for 
Chicago, Milwaukee & St. Paul Ry. Co. et al.

Mr. James L. Parrish and Mr. Frederick W. Lehmann 
for Des Moines Union Ry. Co. et al.

Mr . Just ice  Pitne y  delivered the opinion of the court.

This was a suit in equity brought in the year 1907 in the 
Circuit (now District) Court of the United States for the 
Southern District of Iowa by the Chicago, Milwaukee & 
St. Paul Railway Company and the Wabash Railroad 
Company against the Des Moines Union Railway Com-
pany. By an amended bill the individual defendants, 
Frederick M. Hubbell, Frederick C. Hubbell, and their 
firm of F. M. Hubbell & Son, were brought in; and 
afterwards the Wabash Railway Company, having suc-
ceeded to the rights of the Wabash Railroad Company, 
was substituted as a complainant in its stead. Juris-
diction depended entirely upon diverse citizenship of the 
parties.

Complainants own and operate lines of railroad extend-
ing to the City of Des Moines, Iowa, and connecting there 
with a joint terminal property, legal title to which is held 
by the defendant Des Moines Union Railway Company 
(hereinafter called for convenience the terminal company), 
in which complainants hold a minority of stock, the Wa-
bash Company an eighth, the other complainant a quarter,
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while the Messrs. Hubbell hold five eighths. Complain-
ants assert that the terminal company holds its property 
in trust for their use, and that they are the sole beneficial 
owners, having an equitable tenancy in common, and being 
entitled to the joint use of the property in perpetuity, 
exclusive except as other railroads may be admitted to 
participate in such use with their consent. This is the 
principal matter in controversy. Intimately connected 
with it is the question of the validity as against complain-
ants of the Messrs. Hubbell’s claim to ownership of five 
eighths of the capital stock. A subordinate issue relates 
to the disposition of what are called “surplus earnings,” 
acquired by the terminal company from outside parties 
during the operation of the terminal under an agreement 
made in the year 1889 between the terminal company 
and the predecessors of complainants and which expired 
in 1918.

Complainants base their principal contention upon a 
trust alleged to have been established under and pursuant 
to an agreement made January 2, 1882, between three 
companies then engaged in the construction of as many 
railroads converging at Des Moines, and through the in-
corporation of the terminal company in the year 1884 for 
the express purpose of acting as trustee for the three com-
panies, and the conveyance to it by them of the terminal 
property, followed by the working agreement of 1889; 
from all of which it is contended that the terminal com-
pany has from the beginning held and still holds all its 
property subject to a trust under which the three railroad 
companies and their successors and assigns, and such 
other railroad companies having lines terminating at 
Des Moines as may be admitted with their consent, are 
entitled to have the terminal property maintained and 
operated for their use and benefit at the actual cost of 
the terminal service performed. Complainant Chicago, 
Milwaukee & St. Paul Railway Company is the remote
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successor of two of the three companies, owning what 
may be called the Northern and the Northwestern lines. 
Complainant Wabash Railway Company is the remote 
successor of the original company that owned the third, 
which may be called the St. Louis line. The bill of com-
plaint prayed for a decree declaring and establishing 
the trust; an accounting for all income and profits re-
ceived by the terminal company for switching or handling 
traflic at the terminal for companies other than complain-
ants and their predecessors, and for rentals of real estate 
and the like; and specifically and generally for other 
appropriate relief. The defenses set up in the answer 
and attempted to be supported by the proofs are, briefly, 
that by the deeds of conveyance made to the terminal 
company it took title not as trustee but absolutely and 
for its own sole use and benefit; that, whatever relation 
may have arisen from the provisions of the original articles 
of incorporation, whether fiduciary or merely contractual, 
was substantially modified, and if fiduciary terminated, 
by amendments adopted April 8, 1890, alleged to have 
been thereafter recognized by complainants and their 
predecessors as valid and so treated by defendants and all 
others concerned; that complainants by their conduct 
and that of their predecessors are estopped from setting 
up the equitable title alleged, and have been guilty of 
laches barring relief in equity; hence that they are not 
entitled to assert any right or interest in the terminal 
property except such as arises from their ownership of a 
portion of the stock of the terminal company and from 
the provisions of the agreement of 1889; and that by the 
proper construction of that agreement the so-called sur-
plus earnings are the property of the terminal company 
and not of complainants.

Upon final hearing the District Court made a decree 
from which both sides appealed to the Circuit Court of 
Appeals, where it was held (one judge dissenting) that
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the terminal company had complete and absolute title 
to the terminal property; that complainants, except as 
holders of its stock or bonds, had no interest in it, nor 
voice in the control or management; that by the true 
construction of the 1889 agreement complainants were 
entitled to the surplus earnings until May 1, 1918, and 
that thereafter the rights of the parties respecting the 
use of the terminal were only such as sprang from their 
nature as carriers and their physical and business relations 
to each other and to the terminal; by reason of which 
the terminal company must furnish them with reasonable 
terminal facilities at reasonable charges to be agreed upon, 
or in default of agreement to be fixed by the proper public 
tribunal. 254 Fed. Rep. 927.

Cross-writs of certiorari bring the resulting decree here 
for review.

The facts are intricate, and the evidence so voluminous 
that any detailed recital of it would be unduly tedious. 
It is sufficiently referred to in the prevailing and dissent-
ing opinions delivered in the Circuit Court of Appeals, 
and we will content ourselves with touching upon the 
salient points. The case involves no abstruse legal or 
equitable doctrine; the application of familiar principles 
to the facts as they are developed will direct us to the 
proper outcome.

The agreement of January 2, 1882, was made between 
the three railroad companies and two individuals in whose 
names certain titles had been taken for the benefit of the 
companies. Its principal provisions were that terminal 
facilities in Des Moines should be purchased, constructed, 
and maintained at the joint expense of the three companies 
and held and used in common; that the expense of ac-
quisition should be borne one-half by the St. Louis Com-
pany, one-quarter by each of the others; “that a depot 
company may be organized and may take permanent 
charge of the property upon the terms herein set forth, and
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that said company may issue and deliver to the companies, 
parties hereto, its mortgage bonds to the amount of their 
respective portions of the cost of the said purchases and 
improvements. . . . The title to said property shall 
be and remain in a trustee to be named by agreement of 
said companies, but subject to the joint use and occu-
pation of all of said railway companies upon the terms 
herein described.” The St. Louis Company was to be 
charged with police control, supervision, and maintenance 
of the terminal, and the expense thereof (including taxes) 
apportioned between it and the other companies accord-
ing to the use they should respectively make as evidenced 
by the wheelage; spur tracks were to be built connecting 
the terminal with factories and other sources of trade in 
and about the city, but if either of the companies should 
deem the construction of any such track not advantageous 
the question of constructing it and which of the three 
companies should pay for it was to be determined by 
arbitration; any railroad company having a line not ex-
tending to Des Moines but having effected an arrange-
ment for running its trains into the city over the line of 
either of the three companies was to be entitled to the use 
of the terminal facilities upon paying a fair sum for rental 
and a proportion of the maintenance account, the rental 
to inure to the three companies in the same proportion 
as the original outlay, and the sum due for maintenance 
to be determined in the same manner as in the case of the 
three companies; railroad companies having lines extend-
ing into Des Moines might be admitted to the use of the 
terminal by agreement of all three companies; differences 
arising under the agreement were to be referred to arbi-
tration.

The terminal company was organized by representatives 
of the three companies under articles of incorporation 
dated December 10, 1884, which recited the 1882 contract 
in full, with special emphasis upon the provision that a
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depot company might be organized to take permanent 
charge of the property, and declared that the new com-
pany was organized for this purpose as well as others that 
were expressed. The articles contained apt provisions to 
comply with the laws of the State of Iowa so as to enable it 
to construct, own, and operate a railway in, around, and 
about the city, with depots and everything else useful and 
convenient for the operation of railways at the terminal 
point, and with all the powers conferred upon corporations 
for pecuniary profit. Its corporate existence was to 
continue for fifty years, with the right of renewal. It was 
expressly declared: “All the powers exercised by this 
company shall be in accordance with the terms and spirit 
of the aforesaid contract entered into on the 2nd day of 
January, A. D. 1882.” There was a provision that the 
written assent of the three companies should be necessary 
before the terminal company should lease or otherwise 
dispose of the use of any part of its franchises to any other 
railroad company. The capital stock was to be $1,000,000, 
divided into shares of $100 each, and paid in as the board 
of directors might determine, with authority to the board 
to receive in payment the property and franchises in Des 
Moines held by the three companies and their trustees. 
Four members of the board of directors were to be nomi-
nated by the St. Louis Company, two members by each of 
the other proprietary companies, and no stockholder to be 
eligible for membership in the board unless so nominated; 
this provision to apply to and be enjoyed by any grantee 
or assignee of either of the three companies. No contract, 
lease, or other agreement amounting to a permanent 
charge upon the property of the corporation to be entered 
into unless first approved by the three companies or their 
assigns and by more than three-fourths of all the stock-
holders.

January 1, 1885, each of the three companies held a 
stockholders’ meeting, at which formal resolutions were
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adopted reciting the contract of January 2, 1882, and the 
organization of the terminal company as contemplated in 
that contract and in order to carry out its purpose; each 
company thereby accepting and ratifying, so far as its 
interests were affected, the articles of incorporation of the 
terminal company as in substantial accord and compliance 
with the terms and conditions of the contract, and author-
izing its officers to transfer to the new company all its 
right, title, and interest in the terminal property in ex-
change for a proper share of the bonds and stock of the 
terminal company.

On the same day the board of directors of the terminal 
company adopted resolutions accepting the transfer, 
management, and operation of the terminal property, 
appointing a committee to confer with the three railroad 
companies with respect to the terms and price at which 
the terminal property and franchises should be conveyed 
to it, and to procure from them “such conveyance and 
transfer as may be necessary to fully invest this company 
with the title, control and management of said properties 
as provided for in said contract of January 2nd, 1882 ”; and 
authorizing the issue of all its capital stock and not ex-
ceeding $500,000 of bonds to be secured by mortgage of 
the properties so to be conveyed; the bonds and stock to 
be used in paying for the property, maintaining, operating, 
and improving it, and purchasing other property necessary 
to carry out the objects of the company.

Due apparently to the financial embarrassment of the 
original Wabash Company, which dominated the St. 
Louis and the Northwestern, terminal matters remained 
in abeyance until November, 1887, when deeds were 
authorized, which, between that time and the following 
April, were made by the companies and the individual 
trustees with the effect of vesting in the terminal company 
complete legal title to the properties that had been ac-
quired for the purpose of establishing the terminal. The
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deeds were absolute in form. The terminal company by 
amendment of its articles increased its capital stock from 
$1,000,000 to $2,000,000, and authorized the making of a 
mortgage, which afterwards was given as of date Novem-
ber 1, 1887, to the Central Trust Company of New York 
as trustee, to secure an issue of $800,000 of 5 per cent, 
bonds for the purpose of paying for its property and com-
pleting improvements thereon; the mortgage covering all 
its real estate, rolling-stock, etc., then owned or thereafter 
to be acquired.

Until May 1, 1888, the terminal property continued to 
be operated by the St. Louis Company under the original 
agreement; on that date the terminal company took pos-
session, and ever since then has continued to operate it 
and render terminal service thereon to the three railroad 
companies and their successors, as well as to other com-
panies admitted from time to time under special agree-
ments.

Upon a review of all the evidence, construing the writ-
ings in the light of the circumstances and the manifest 
purpose and intent of the parties, we are clear that the 
effect of the transactions thus far recounted was to estab-
lish a trust in the full and proper sense of the word, the 
terminal company being invested as trustee with complete 
legal title, but without beneficial ownership, and subject 
to a duty to maintain and operate the property and exer-
cise all its corporate powers for the common use and 
benefit of the three railroad companies, their successors 
and assigns, and such other companies as might be ad-
mitted by them to a proprietary participation in the 
terminal.

The gist of defendants’ argument to the contrary is that 
the incorporation of the terminal company and the con-
veyance of the property to it by deeds absolute in form 
manifested a substantial change of plan from that embod- 
ied in the contract of January 2, 1882; stress being laid
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upon the fact that the powers of a terminal railway com-
pany as acquired under the articles of incorporation were 
much more extensive than those of a depot company, and 
it being contended that the provisions of the articles 
respecting the control of the terminal company and the 
resolutions providing for the transfer of the property to it, 
the form of the deeds themselves, and the issuance of stock 
and bonds to the proprietary companies in payment, 
demonstrated a purpose to invest the terminal company 
with title for all purposes. But the main object of estab-
lishing a joint terminal at the common expense and for the 
common use of the three companies and to retain their 
proprietary interest in it while confiding its maintenance 
and operation to their trustee is so manifest that all the 
proceedings are properly to be construed as designed to 
give effect to it, and seeming inconsistencies and ambigui-
ties resolved accordingly. The provision of the articles 
that “all the powers exercised by this company shall be 
in accordance with the terms and spirit of the aforesaid 
contract” is not merely contractual, but amounts to a 
declaration of trust and together with the other evidence 
shows clearly that the powers were procured from the 
State expressly to enable the company the better to fulfill 
the purposes of its existence as such trustee, and not to 
set it up in business on its own account. The substitution 
of the terminal company with more elaborate powers in 
place of the depot company contemplated at the beginning 
shows a development and modification of the original 
plan, but no departure or substantial change. The partic-
ular stipulations contained in the articles respecting the 
control of the terminal company were intended not as a 
substitute for but as safeguards of the trust. The absolute 
form of the conveyances, and the issuance of stock and 
bonds “in payment,” were intended to give credit to the 
company in its dealings with outside parties, and to render. 
its bonds more readily salable; but they constituted the
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mere mechanism for carrying into effect the main purpose 
of the parties, and as between them were controlled by 
that purpose and by the articles and resolutions that mani-
fested an express declaration of the trust. All the circum-
stances, and what we have quoted from the resolution of 
the terminal company directors, show that the title was 
conveyed for the purpose of enabling that company to 
control and manage the terminal in furtherance of the 
objects of the 1882 agreement.

It needs no particular form of words to create a trust, so 
there be reasonable certainty as to the property, the ob-
jects, and the beneficiaries. Colton v. Colton, 127 U. S. 
300, 310. But if, as here, the subject of the trust be a legal 
interest in property and capable of legal transfer, the 
trust is not perfectly created unless the legal interest be 
actually vested in the trustee. Adams v. Adams, 21 Wall. 
185, 192, 194. Hence the necessity in this case of deeds 
conveying the fee to the terminal company. But it is not 
necessary that the trust be expressed in the same instru-
ment that transfers the title. Various instruments may be 
read together in order to ascertain the intention to estab-
lish one. Loring v. Palmer, 118 U. S. 321, 340.

The agreement of May 10, 1889, between the terminal 
company of the first part and the three proprietary com-
panies of the second part fixed the terms upon which the 
property should be managed and the terminal service 
performed for a period of thirty years to date from May 1, 
1888. It constituted a working arrangement for that 
period, but did not in terms or by implication set aside the 
trust or place a time limit upon it. It provided that for 
the terminal service the proprietary companies should 
make payments, in proportion to the wheelage of each, to 
cover interest upon the mortgage bonds, the cost of main-
tenance, repairs, taxes, and insurance, and the cost of 
operating the terminal, including all expenses (except the 
operation of engine-houses, care of engines, and repairs
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thereto, which were separately dealt with), after deducting 
any amounts which other railway companies might be 
obliged to pay for the use of the property. Engine-house 
expenses were to be apportioned according to the number 
of engines of each company, engine repairs to be charged 
to the company for which the Work was done. The agree-
ment contained other provisions of permanent effect, 
providing for the allotment of the stock of the terminal 
company to the proprietary companies and declaring the 
terms upon which outside companies might be admitted 
to ownership of the stock or the use of the property. It 
recited that the proprietary companies were entitled to the 
stock in the proportion of one-half to the St. Louis Com-
pany, one-fourth to each of the others, and provided for 
the issuance of certificates accordingly, and that these 
should express upon their faces that they were not transfer-
able without the consent in writing of all the proprietary 
companies, except as to shares issued to qualify directors. 
And there was a provision that the St. Louis Company 
might sell one-half of its stock, or one-quarter of the whole, 
to such railroad company as might be acceptable to a 
majority of the proprietary companies, in which case the 
purchasing company might be admitted as one of the 
parties to the agreement upon the same terms and condi-
tions as those stipulated for the other parties of the second 
part; and that, except as thus provided, other railroad 
companies should not be admitted to the use of the termi-
nal property without the consent of all the parties of the 
second part.

Here again we have a further modification of some of the 
details of the original plan, but in respects altogether con-
sistent with the continuance of the trust; inconsistent, 
indeed, with a purpose to treat the terminal company as an 
independent entity subject only to contractual obligations 
and remit the proprietary companies to the ordinary rights 
of stockholders. Their contributions to the original cost



210 OCTOBER TERM, 1920.

Opinion of the Court. 254 U. S.

of the property having been secured by mortgage bonds 
according to the plan of 1882, provision was now made 
for distributing the entire capital stock according to the 
original proportions, one-half to the St. Louis, one-quarter 
to each of the two other companies, but with certain 
material restrictions upon* the ordinary rights of stock-
holders expressed in the agreement and others necessarily 
implied.

Since, from the very nature and terms of the trust, all 
the property and franchises of the terminal company were 
to be held for the benefit of the proprietary companies, 
and all its corporate powers exercised in the administration 
of the joint terminal for their common use, the stockhold-
ing interest in the terminal company necessarily must be 
modified, as between the parties, to the extent necessary to 
give full effect to the trust. In the hands of the proprietors 
of the connecting lines the stock was the evidence of their 
right to participate in the benefits of the trust, in the con-
trol and management of the terminal company, and in 
the use of the terminal; but such use, in the nature of 
things, must be proportioned, not according to the magni-
tude of their respective stock holdings, but according to 
their respective traffic requirements. And since the terms 
of the trust required that these connecting lines should 
have the entire beneficial use of the property upon paying 
the cost of the terminal service, there was no room for a 
profit from the operations of the terminal company out of 
which dividends could be paid. Except in the theoretically 
possible but extremely improbable event of an abandon-
ment of the terminal (as to the effect of which no opinion 
need be expressed), it is plain that, as between the parties 
to the trust and others having notice of it, the stock could 
have little or no exchange value except to a company 
owning or operating a railroad line connecting or capable 
of connecting with the terminal. In the hands of others 
having notice of the trust, the stock represented no sub-
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stantial property interest. Some recognition of the 
anomalous status of the stockholding interest is to be 
found in the acts of the parties above set forth, especially 
in the provisions of the agreement of 1889. The amount of 
stock provided for shows that it was deemed probable that 
eventually the property would have a value in excess of the 
original cost represented by the bond issue, or that value 
might be given to the stock through liquidation of the 
bonds or otherwise, and that upon a sale of a participation 
in the terminal property and facilities to an outside rail-
road company, evidenced by a transfer of stock in the 
terminal company, some return could be got for such 
increased value. The apportionment of the original issue, 
and the stipulations of the 1889 agreement, recognized 
that the St. Louis Company, as representative of the 
original Wabash Company, was equitably entitled to pref-
erence in any profits that might be derived from such a 
sale to an outside company. And evidently it was then 
anticipated that there would be four proprietary com-
panies, each holding one-fourth of the stock, with equal 
representation in the board of directors.

We are not here concerned with any question pertaining 
to the rights of the bondholders. It may be assumed that, 
if necessary for their protection, the mortgage would be 
treated as conveying the entire estate, both legal and 
equitable, in the terminal property. No express provision 
appears to have been made for paying off the principal 
of the bonds. Whether the beneficiaries of the trust, as 
between themselves, were or are entitled to have provision 
made for discharging the principal by including periodic 
amortization charges as a part of the cost of operating 
the terminal is a question that we need not consider.

Nor are we at this moment concerned with any ques-
tion that might arise if stock of the terminal company 
had come or should come to the hands of a bona fide pur-
chaser for value without notice. The principal contro-
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versy arises from the fact that defendants F. M. Hubbell 
and F. C. Hubbell have become the holders of five-eighths 
of the capital stock, upon which fact, together with the 
alleged effect of the amendments to the articles of incor-
poration adopted April 8, 1890, defendants rest the in-
sistence that the proprietary companies have lost their 
right to control the action of the terminal company, that 
the Messrs. Hubbell as stockholders are entitled to con-
trol it and to have dividends out of its profits, and that 
from and after the expiration of the 1889 agreement, com-
plainants have no right to the use of the terminal except 
upon terms to be agreed upon by the terminal company 
as controlled by the Messrs. Hubbell.

It is important, therefore, to consider the circumstances 
under which their stock was acquired and the amendments 
adopted.

Obviously the fiduciary character of the terminal com-
pany extended to its officers and directors as to all others 
concerned in its management, charging them with a duty 
to uphold the trust and imposing upon them the usual 
disability about reaping a personal advantage at the ex-
pense of the beneficiaries. And it is clear and undisputed 
that the Messrs. Hubbell acquired their stock with full 
notice of all essential facts pertaining to the trust; they 
themselves at all times material were officers and directors 
of the terminal company and acted in a fiduciary capacity 
in everything relating to its affairs. Mr. F. M. Hubbell 
was an officer and director of that company at the begin-
ning and continuously thereafter, especially active in its 
management; and during a period which included the 
important transactions in question he also was a director 
and officer of each of the proprietary companies and their 
trusted representative in respect to terminal matters at 
Des Moines. Mr. F. C. Hubbell became a director of 
the terminal company in January, 1890, president two 
years later, and has been such continuously since.
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In the year 1886 and thereafter until and during the 
year 1890 the property of the Wabash system, including 
the stock of the St. Louis Company with control of its 
part of the stock of the terminal company, was in the 
hands of a purchasing committee as trustees for the 
Wabash bondholders. In February, 1890, F. M. Hubbell 
obtained from this committee an option for the purchase 
of $135,000 of the terminal company bonds and a quarter 
interest in its capital stock for $135,000, accepted the 
option, made over to General Dodge a half interest in it, 
and Hubbell and Dodge each received one-half of the 
specified bonds and one-eighth of the outstanding capital 
stock, with a guaranty on the part of the purchasing 
committee that the St. Louis Company would approve 
the transfer (as it afterwards did, through its board of 
directors), and that the committee would consent to such 
change in the articles of incorporation of the terminal 
company as would permit one director to be nominated 
by any person or company holding one-eighth of the stock. 
At this time General Dodge was president of the terminal 
company, and also president and principal stockholder 
of the Northern Company; Hubbell, besides his relation 
to the terminal company, was president of the North-
western Company and its controlling stockholder. In 
correspondence between Mr. Hubbell and the purchasing 
committee antecedent to this transaction they warned 
him that it would be necessary to confine a sale of stock 
“to such railway companies as would be interested in the 
station”; and he assented to this, acknowledging that 
“it would be prejudicial to sell any of this stock to out-
siders, and I understand it as you do that the stock cannot 
be sold without the consent of the different railroad com-
panies who now form the terminal company.” Later 
Hubbell acquired from the purchasing committee $50,000 
of the bonds and an additional eighth interest in the 
capital stock of the terminal company for $57,736, being
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par and accrued interest for the bonds and 15% of par 
for the stock, upon the understanding expressed in writing 
that an eighth interest should be “ sufficient to represent 
a proprietorship in the company, according to the under-
standing we had when you were here ”—evidently meaning 
that the eighth retained by the purchasing committee 
should carry with it a proprietary interest and influence 
in the terminal not limited in proportion to the amount 
of the stock.

Defendants insist that because the purchasing com-
mittee sold the stock to Hubbell and Dodge for a valuable 
consideration, they must be taken to have dealt with it 
as having substantial value; and that since, in afterwards 
making report to the board of directors of the Wabash 
Company, with an account of their financial transactions, 
the committee included their receipts from sales of the 
stock and bonds of the terminal company, and the direc-
tors approved the account, complainant Wabash Railway 
Company is estopped from denying that Hubbell and 
Dodge acquired a substantial and valuable interest in 
the terminal company. We deem it clear, however, that 
the intent of the purchasing committee, known and 
assented to by Hubbell and Dodge at the time, was merely 
to enable the latter to sell the three-eighths interest to 
some railroad company capable of participating in the 
use of the terminal. Whether consistently with their 
fiduciary relations or not, they took advantage of this 
opportunity in the following year, when the Northern 
and Northwestern companies were consolidated and they 
sold to the consolidated company the stock in question, 
apparently and presumably at a profit over and above 
what they paid the purchasing committee for it. There 
is no foundation for the suggested estoppel.

The title now asserted by the Messrs. Hubbell to five- 
eighths of the terminal company stock was derived not 
directly from the Wabash purchasing committee, but from
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the consolidated Northern and Western company. That 
company, in addition to the three-eighths transferred to 
it by Hubbell and Dodge, had the two quarter-inter-
ests originally owned by those companies, making seven-
eighths in all. In October, 1893, the consolidated com-
pany pledged to F. M. Hubbell & Son five-eighths of the 
terminal company stock (2,500 shares) as security for a 
debt. The stock was transferred to the Hubbell firm on the 
books at that time, and so remained down to the institution 
of this suit, except as to five “qualifying shares” placed in 
the names of individuals but controlled by the firm. On 
January 29, 1894, the indebtedness was settled between 
the directors of the consolidated company and the Messrs. 
Hubbell upon terms that included a purchase by the latter 
of the 2,500 shares of terminal company stock at ten per 
centum of its par value. Passing for the moment certain 
special grounds of attack upon the title they thus acquired 
to these shares, it is obvious that they took them subject 
to all qualifications arising out of the trust that pertained 
to the property and franchises of the terminal company.

The quarter-interest in the terminal company stock 
retained by the consolidated company afterwards passed 
from it to the complainant Chicago, Milwaukee & St. 
Paul Railway Company, which acquired at the same time 
the Northern and Northwestern lines. That company 
took with notice of the claim of the Hubbells to a five- 
eighths interest; but this does not estop it from disputing 
the validity of their claim, nor from setting up, as in this 
suit, whatever beneficial participation in the trust respect-
ing the terminal property may be incident to its ownership 
of one-fourth of the stock of the terminal company to-
gether with connecting lines of railroad, and asking for 
relief against any inequitable use by the Hubbells of the 
five-eighths interest claimed by them.

As to the amendments to the articles of incorporation: 
These are alleged to have been adopted at a meeting of



216 OCTOBER TERM, 1920.

Opinion of the Court. 254 U. S.

the stockholders of the terminal company held April 8, 
1890. Their purport was, briefly, to omit from the articles 
the copy of the contract of 1882 recited therein, the decla-
ration that the powers exercised by the company should 
be in accordance with the terms and spirit of that con-
tract, and the requirement that assent in writing of the 
proprietary companies should be necessary before any 
disposition of the franchises of the terminal company 
should be made; to set aside previous proceedings respect-
ing the amount of capital stock to be issued to the proprie-
tary companies and provide for the distribution of a much 
decreased amount ($400,000 par instead of $2,000,000) 
but in the same proportions as before, the remaining capi-
tal stock ($1,600,000 par) to be issued only by resolution 
of the stockholders adopted by vote of more than seven-
eighths of all the stock theretofore issued; and to eliminate 
the former method of selecting directors and provide that 
they should be elected by the stockholders, but that it 
should require the votes of more than seven-eighths of 
all the stock to elect a director, and that as to all matters 
except the ordinary operation of the property the directors 
could act only upon unanimous vote of the eight members 
of the board. One of the articles adopted purported to 
repeal, strike out, and expunge the proceedings of a stock-
holders’ meeting held December 10, 1884, at which the 
original articles of incorporation were adopted.

It is plain enough, and is conceded, that the corporation 
could not, by merely altering its own internal organization, 
affect the interests of its cestuis que trustent. It is as evi-
dence of a modification of the agreement between the 
stockholders of the terminal company—themselves bene-
ficiaries of the trust—that the amendments are invoked. 
So regarding them, the question is, by what authority 
and with what intent were they adopted? The stock-
holders’ meeting was attended by six individuals (includ-
ing the two Hubbells), and two others by proxy, each of
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whom assumed to represent, and in a general sense did 
represent, one or the other of the three proprietary com-
panies. F. M. Hubbell himself was president of the North-
western Company and assumed to represent it. Others 
present were the vice president of the Northern and the 
president of the St. Louis companies. The evidence fails 
to show that those present had express authority to act for 
the proprietary companies in amending the articles; and 
action of this kind—materially affecting the property 
interests of the three companies in a matter so vital as the 
ownership and control of an important terminal—was so 
far out of the usual or ordinary course of business that 
authority to represent their corporations in assenting to it 
was not to be implied as coming within the general scope of 
their duties. Nor did either of the proprietary companies, 
by any formal corporate action, accept or ratify the 
amendments.

Moreover, it affirmatively appears, and both courts 
below in effect found, that there was no actual intent on 
the part of any of the parties concerned to affect the sub-
stantial rights or equities of the proprietary companies, or 
to terminate, repudiate, or substantially modify the trust 
respecting the terminal property. It does appear that 
some of those active in proposing the amendments, and 
assuming to act for the proprietary companies in assenting 
to them (there is a question whether they actually were 
adopted by a proper vote of the stockholders, but we do 
not go into this), were under the impression that the 
contract of 1882, recited in the articles of incorporation, 
already had been abrogated and the trust set aside by the 
issuance of the terminal company’s bonds and apportion-
ment of the stock to the proprietary companies in payment 
for the property conveyed and by the making of deeds 
absolute in form; that both in respect to the ownership of 
the property and the management of it under the contract 
of 1889 the original arrangement had been abandoned; and
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that it was desirable to amend the articles so as to make 
them conform to the situation actually existing.

Clearly, this was a mistaken impression, as will appear 
from what we have said. It was a mistake not indeed as to 
any mere matter of fact, nor on the other hand as to any 
pure question of law, but rather as to the existing legal 
rights, interests, and relations of the parties resulting from 
antecedent transactions. Whether it was such a mistake 
as to furnish ground for a cancellation of the amendments 
in equity, is a question into which we need not enter. (See 
Snell v. Insurance Co., 98 U. S. 85, 90; Griswold v. Hazard, 
141 U. S. 260, 284; Utermehle v. Norment, 197 U. S. 40, 56; 
Philippine Sugar Co. v. Philippine Islands, 247 U. S. 385, 
389; Pom. Eq. Jur., §§ 841-849.) For the fact that those 
who assumed to act for the proprietary companies in 
assenting to the amendments were mistaken as to the 
existing legal situation, so that the amendments, if given 
effect according to their terms, instead of bringing the 
articles into conformity with the situation already actually 
existing, would materially change the situation to the 
disadvantage of the proprietary companies by putting an 
end to an important trust contrary to their actual intent 
as parties beneficially interested, is a cogent reason for 
holding as we do that authority on the part of agents to 
assent to such amendments is not to be implied where it 
was out of the ordinary course of business and express 
authority was not conferred.

In support of the contention that the terminal property 
was not subject to any trust either before or after the 
amendments, defendants cite a series of contracts in which 
the terminal company asserted its ownership without 
qualification, and of conveyances, mortgages, etc., by the 
proprietary companies recognizing the legal title of the 
terminal company to its property and asserting in them-
selves only a title to shares in the terminal company. But 
when a trust is once established and acknowledged it does
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not need to be constantly reiterated or confessed. None of 
the instruments referred to is in anywise inconsistent with 
the trust; the contracts of the terminal company were 
made in the very course of its administration of the trust; 
and the mortgages and conveyances of the proprietary 
companies dealt with legal titles only, their equitable 
interests in the terminal passing without mention as 
incidental to their ownership of the stock together with the 
connecting lines.

The majority of the Circuit Court of Appeals held that 
the control of the proprietary companies was relinquished 
by reason of the amendments and the conduct of the 
parties at the time and thereafter, upon this theory: that 
although the amendments were neither previously author-
ized nor afterwards formally accepted or ratified by the 
three companies, yet since their executive officers were 
aware of and approved the action of the meeting; since 
Hubbell was encouraged to purchase the bonds and stock, 
the value of the stock being wholly prospective; since 
after the amendments the stock of the terminal company 
was issued in accordance therewith and directors elected 
by the new method, the railroads making no attempt to 
exercise their right of naming directors in certain propor-
tions as before; since for seventeen years the railroads 
acted, as it seemed to the court, in harmony with the 
amended articles, not questioning their validity until this 
suit was commenced; they could not, after such delay, 
enforce their rights in a court of equity against defendants 
who to their knowledge had acted upon the belief that such 
rights did not exist, and had acquired and held property 
which had largely increased in value in the interval. It 
was held that this result had come to pass although the 
railroads never had intended it; that the sale of a part of 
the Wabash stock by the purchasing committee to Hubbell 
and Dodge, then influential in the two other roads, would 
seem at the time a mere rearrangement of the interests of
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the three companies in the terminal company; but that 
the effect of the amendments was a severance of the control 
of the roads over the terminal company, and subsequent 
events confirmed this, so that when the Hubbells disposed 
of their interests in the Northern and Northwestern to the 
Milwaukee, retaining for themselves a majority of the 
terminal holdings, the result was that the railroads them-
selves had gradually let slip that exclusive ownership and 
control which at the beginning they had so much valued 
and so carefully guarded.

Convinced that the relation of the parties was fiduciary 
and not merely contractual, we are unable to accept the 
view thus outlined. It would require a clear case to 
warrant a court of equity in declaring that the trustees of 
an express trust, in the very course of their administration 
of the trust, had acquired a dominant interest in the trust 
property and in effect a discharge of the trust, through 
mere inattention or even negligence—not raising an es-
toppel or amounting to laches—on the part of the parties 
beneficially interested, or of their executive officers. 
Conduct merely equivocal, or apparently inconsistent with 
a vigilant insistence upon the obligations of the trustee, is 
not sufficient to discharge a trust. The cestui que trust is 
entitled to rely upon the fidelity of the trustee, until 
plainly put on guard against him. And the trustee is 
at all times disabled from making a profit for himself out of 
any dealings in the trust property without the express 
consent of the cestui que trust.

Nothing appears to create an estoppel against com-
plainants. Neither they nor their predecessors have 
misled defendants to their disadvantage. The purchasing 
committee accepted a money consideration from Hubbell 
and Dodge for the transfer of a block of stock. But the 
purchasers had more complete and intimate knowledge of 
the situation than the committee had, and were specially 
put on notice, as the correspondence shows. Indeed, their
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knowledge of the true nature and office of the terminal 
company constituted adequate notice. And again, when 
the Messrs. Hubbell reacquired the same three-eighths 
with an additional one-quarter interest from the consoli-
dated Northern and Western Company, they were as 
before chargeable with full notice of all the facts out of 
which the equities of complainants arise.

The question of laches presents more difficulty; but after 
mature consideration we are convinced that it must be 
resolved in favor of complainants. Acquiescence by the 
executive officers of the proprietary companies in the 
changed situation resulting from the amendments of 
April 8, 1890, is stressed by counsel for defendants, as it 
was in the majority opinion of the Circuit Court of Ap-
peals; it being pointed out that after the amendments 
directors were elected in the new mode, and that in an 
agreement of ratification dated July 31,1897, made for the 
purpose of giving recognition to the participation of the 
Wabash and of the consolidated Northern and Western 
Company in the obligations of the 1889 agreement, it was 
declared that so much of that agreement as related to the 
issuance and distribution of the capital stock of the 
terminal company was no longer binding, and the stock 
was held in specified proportions, including “F. M. Hub-
bell & Son 2,500 shares.” This was a recognition of their 
status as de facto stockholders, but not a concession that 
the fiduciary character of the terminal coinpany had been 
changed, or that the stock possessed any quality or value 
other than was consistent with the nature and terms of the 
trust. The parties acted in harmony with the amended 
articles so far as the internal organization of the company 
was concerned, but the company remained in possession of 
the property as before and continued to manage it in 
accordance with the terms of the agreement of 1889. Such 
possession was as consistent with a continued recognition 
of the trust as with the opposite; and it does not appear
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that at any time until shortly before the bill was filed 
defendants contended that the amendments amounted to 
an express repudiation of the trust or that the terminal 
company would be free from obligation at the expiration of 
the agreement. Prior to this there had been a difference 
about the disposition of the “surplus earnings,” but this 
was no more than a question about the proper construction 
of the working agreement.

It seems to us the court below attributed undue weight 
to the conduct of the executive officers of the propri-
etary companies indicating acquiescence in a supposedly 
changed situation resulting from the amended articles. It 
would not be surprising if occasionally there was a failure 
to appreciate fully and accurately the rights and obliga-
tions growing out of the trust. But the Messrs. Hubbell, 
because of their fiduciary relation, are estopped from 
laying hold of the incautious, negligent or mistaken acts of 
the executive officers as a ground on which to build up a 
profit or advantage for themselves at the expense of the 
proprietary roads which were their cestuis que trustent.

Upon the whole case, it is our conclusion that the trust 
with respect to the terminal property continues substan-
tially as it was established at the incorporation of the 
terminal company; that this company holds all its prop-
erty and franchises—whether conveyed to it at the begin-
ning or acquired since—in trust for the purpose of carry-
ing out, in substance, the terms and spirit of the contract 
of January 2, 1882, with such minor changes as have been 
agreed upon since, and is bound to exercise all its powers 
(including its power to renew the corporate charter) in 
furtherance of the trust; that the amendments of April 8, 
1890, were unauthorized by the proprietary companies 
and had no effect in discharging or modifying the trust; 
that complainants are the sole beneficial owners of the 
property and franchises of the terminal company, and 
they and their successors and assigns, and such other
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railroad companies owning or operating lines of railroad 
extending to or near to Des Moines as may be admitted to 
a proprietary interest by consent of complainants and their 
successors and assigns, are (as between the present parties 
and their successors) entitled to the sole beneficial use of 
the terminal property upon paying the cost of the terminal 
service, including interest upon the mortgage debt and 
other proper charges, after crediting all revenues derived 
from other sources, and without profit to the terminal com-
pany; and that from and after the expiration of the 1889 
agreement complainants were and are entitled to have a sim-
ilar working arrangement renewed from time to time per-
petually : its specific terms to be agreed upon between them-
selves, or judicially ascertained if they are unable to agree.

Complainants are entitled to a decree establishing the 
trust, with all appropriate incidental relief. We do not 
attempt to lay down the particular provisions of the de-
cree. These may be settled by the District Court upon 
the going down of the mandate.

To consider, next, the status of the Hubbell stock: The 
title acquired by them from the consolidated company is 
attacked by the Chicago, Milwaukee & St. Paul on the 
ground that it was acquired by inequitable means, the 
Hubbells being at the time in control of the board of 
directors. It is attacked by the Wabash on the ground 
that the consolidated company could not in equity pass 
the stock to the Hubbells and thus impair the interest in 
the terminal company then held by the St. Louis Com-
pany, to which the Wabash has succeeded. We have not 
found it necessary to consider whether these contentions 
ought to be sustained as independent grounds of substan-
tive relief, or to what extent they would be affected by the 
agreement of July 31, 1897, in which the consolidated and 
the Wabash companies apparently gave recognition to the 
ownership of the stock by the Hubbells.

We pass this, because convinced that as incidental to the
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principal relief granted, and necessary to give full effect to 
it, complainants are entitled upon equitable terms to have 
the Hubbell shares (including all “qualifying shares” 
controlled by them) surrendered for cancellation. Our 
reasons, briefly, are as follows: The issuance of the stock 
to the Messrs. Hubbell, and the clause of the 1897 agree-
ment relating to it, already have been considered with 
other evidence cited by defendants to show an assent to or 
acquiescence in a modification or abandonment of the 
trust, and are found insufficient for the purpose. Hence 
this stock, being like all other stock of the terminal com-
pany subordinate to the trust that dominates all its prop-
erty and franchises, does not represent in the hands of the 
Hubbells any property interest that they are entitled to 
set up as against the proprietary companies. When they 
acquired it, and at all other times material, they them-
selves were and still are acting in a fiduciary relation to the 
trust; hence they cannot be heard to assert any right in 
the stock that is inconsistent with the trust. Manifestly it 
would be inequitable for them to sell it to a bona fide pur-
chaser who might claim (even though unsuccessfully) to 
hold it exempt from the trust. They may have expected to 
sell it at a profit to one of the proprietary companies, or 
with their consent to an outside company or companies 
qualified to participate in the beneficial use of the terminal 
property under the trust. But, because of their fiduciary 
character, they are debarred in equity from trafficking in 
the trust property in this or any other way, without the 
express consent of the beneficiaries; they would be bound 
to account for any profit that might accrue; and any seem-
ing consent on the part of the beneficiaries to waive such 
profit in advance, not amounting to a termination of the 
fiduciary relation, is in its nature revocable. The Hubbell 
stock, therefore, representing no legitimate proprietary 
interest as against complainants, serves merely to evidence 
a voting power and to qualify its holders to act as directors
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and officers of the terminal company: in short, to partici-
pate in a fiduciary employment, without profit beyond 
compensation for the value of the services rendered. But 
complainants, being the sole present beneficiaries of the 
trust and equitable owners of the terminal property, are 
entitled in equity to a controlling voice in the choice of 
directors, and especially to have the management of the 
trustee company, now and hereafter, freed from the dom-
ination of a stock interest that represents no property 
interest in the concerns of the trust. To guard against 
such alien control and at the same time prevent the 
danger of the Hubbell stock getting into the hands of bona 
fide holders who might set up rights under it which the 
present holders are debarred in equity from asserting—in 
short, to avoid undue jeopardy to the trust—complainants 
are entitled to have this stock surrendered, retired and 
canceled, and, until surrendered, to an injunction against 
any sale, assignment, or transfer of it or any part of it, 
and against the exercise of any voting power thereon; but 
upon terms that complainants shall repay to the Messrs. 
Hubbell the amount they paid to the consolidated North-
ern and Western Company for it, viz., $25,000, with in-
terest thereon from January 29,1894. How this should be 
apportioned, as between complainants, has not been dis-
cussed. It may be settled by the District Court.

The issue as to the surplus earnings relates to a consid-
erable accumulation of moneys received by the terminal 
company from sources outside the proprietary companies. 
Possibly it may have become a moot question, in view of 
the result we have reached upon the main matter; but as 
this is not altogether clear we will dispose of the issue as 
raised. The agreement of 1889 provided that in making up 
the net cost of maintenance and operation chargeable to 
the proprietary lines on a wheelage basis, there should be 
deducted “the amount if any which other railway com-
panies may be under obligation to pay by virtue of con-
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tracts for the use of said property or parts thereof.” In 
the course of time, the terminal company received not only 
payments from outside railroad companies under contracts 
technically for participation in the use of the terminal 
property—which have been credited to complainants and 
their predecessors according to their wheelage—but, in 
addition, substantial sums from railroad companies and 
others for switching and other terminal services and for 
rent of portions of the property and privileges thereon. 
Receipts of the latter character were called “surplus 
earnings.” For a period of nearly two years after the 
making of the 1889 agreement they were included in the 
credits given to the proprietary companies. This was done 
at first by the accounting officers of the terminal company 
under the general direction of its president and executive 
committee. In February, 1891, the practice was approved 
by action of the board of directors. About a year later the 
board resolved that until its further action sums received 
as rents of real estate and all switching charges should not 
be thus credited, but should be used as a cash capital “with 
which to purchase supplies and pay current bills which 
come in before it receives its monthly revenue from the 
tenant companies.” Thereafter the surplus revenues were 
not again credited to the proprietary companies.

We concur in the opinion of the Circuit Court of Appeals 
that by the fair construction of the 1889 agreement and 
the practical construction placed upon it by the parties at 
the beginning—a construction entirely consonant with 
the terms of the trust—complainants and their predeces-
sors were entitled to credit for the surplus earnings as they 
accrued, each company to a share proportioned to its 
wheelage; and that the 1897 contract did not change this. 
It was decreed that these earnings belonged to complain-
ants, and that there should be an accounting to ascertain 
the part due to each upon a wheelage basis. As to this the 
only question that occurs to us is whether the accounting
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should include sums that have been appropriated out of 
these earnings and devoted to capital expenditures for 
acquiring additional property and for permanent improve-
ments—sometimes, apparently, with approval of com-
plainants or their predecessors, sometimes without. This 
would hardly seem to be of serious consequence in view of 
the result we have reached upon the main issue. It is 
chiefly of interest to complainants; but they have not 
argued the question, declaring indeed that the entire 
controversy as to the surplus earnings would be material 
only should this court decide that complainants had no 
proprietary interest in the terminal company. Defendants 
have assigned error to so much of the decree of the Circuit 
Court of Appeals as awards the surplus earnings to com-
plainants, but have not furnished data enabling us to draw 
an accurate line between those that were and those that 
were not disbursed for permanent improvements, or be-
tween those disbursements that were approved and those 
that were not. Unaided by counsel we hardly could be 
expected to unravel the somewhat obscure evidence bear-
ing upon these points. We must therefore content our-
selves with simply affirming that portion of the decree 
which relates to the surplus profits.

The main portion of the decree as attacked by com-
plainants must be reversed, and the cause remanded to the 
District Court for further proceedings in conformity with 
this opinion.

As to costs, the decrees of the courts below apportioned 
them one-half to complainants and one-half to the terminal 
company. We leave this disposition undisturbed. The 
entire costs in this court should be paid by defendants 
Frederick M. Hubbell and Frederick C. Hubbell.

No. 66. Decree reversed.
No. 67. Decree affirmed.
Cause remanded to the District Court for further proceed-

ings in conformity with this opinion.
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NICCHIA v. PEOPLE OF THE STATE OF NEW 
YORK.

ERROR TO THE COUNTY COURT OF KINGS COUNTY, STATE 
OF NEW YORK.

No. 74. Argued November 17, 1920.—Decided December 6, 1920.

It is within the police power of a State to require payment of license 
fees by the owners of dogs in cities, under penalty of fine. P. 230.

If, in exercising this power, the State sees fit to provide that the 
licenses shall be issued and the fees collected by a private corpora-
tion created by the State for the purpose of aiding in the enforce-, 
ment of laws enacted to prevent cruelty to animals, and that the 
fees so collected shall be applied by such corporation in payment 
of its expenses fairly incurred and as just compensation for valuable 
service rendered in such law enforcement, the owners of dogs are 
not thereby deprived of property or liberty in violation of the Four-
teenth Amendment. P. 231.

224 N. Y. 637, affirmed.

The  case is stated in the opinion.

Mr. George P. Foulk, with whom Mr. Joseph Nicchia 
was on the brief, opened for plaintiff in error. The court 
declined to hear further argument.

Mr. Harry E. Lewis, Mr. Harry G. Anderson, Mr. J. 
Mayhew Wainwright and Mr. William N. Dykman for 
defendant in error.

Mr . Justi ce  Mc Reynolds  delivered the opinion of the 
court.

Plaintiff in error owned two dogs which she harbored 
within New York City without having obtained the license 
required by c. 115, Laws of New York 1894, as amended 
by c. 412, Laws 1895, and c. 495, Laws 1902. She was 
charged with violating the statute on October 11, 1916,



NICCHIA v. NEW YORK. 229

228. Opinion of the Court.

found guilty in the City Magistrates’ Court, Brooklyn, and 
required to pay a fine. The Court of Appeals affirmed the 
judgment without opinion.

Chapter 115 as amended provides:
1 ‘ Sec. 1. Every person who owns or harbors one or more 

dogs within the corporate limits of any city having a 
population of over eight hundred thousand, shall procure 
a yearly license and pay the sum of two dollars for each 
dog. . . .”

“Sec. 8. The American Society for the Prevention of 
Cruelty to Animals is hereby empowered and authorized 
to carry out the provisions of this act, and the said society 
is further authorized to issue the licenses and renewals, 
and to collect the fees therefor, as herein prescribed; and 
the fees so collected shall be applied by said society in 
defraying the cost of carrying out the provisions of this act 
and maintaining a shelter for lost, strayed or homeless 
animals; and any fees so collected and not required in 
carrying out the provisions of this act shall be retained by 
the said society as compensation for enforcing the provi-
sions of title sixteen of the penal code and such other 
statutes of the state as relate to the humane work in which 
the said society is engaged.”

“Sec. 9. Any person or persons, who shall hinder or 
molest or interfere with any officer or agent of said society 
in the performance of any duty enjoined by this act, or 
who shall use a license tag on a dog for which it was not 
issued, shall be deemed guilty of a misdemeanor. Any 
person who owns or harbors a dog without complying with 
the provisions of this act shall be deemed guilty of dis-
orderly conduct, and upon conviction thereof before 
any magistrate shall be fined for such offense any sum not 
exceeding ten dollars, and in default of payment of such 
fine may be committed to prison by such magistrate until 
the same be paid, but such imprisonment shall not exceed 
ten days.”
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The validity of the act was questioned upon the ground 
that it violates the Fourteenth Amendment, § 1, by “ de-
priving a citizen of his liberty without due process of law, 
to-wit, the liberty of owning and harboring a dog without 
procuring a license from and paying a fee therefor to the 
Society, a private corporation.” In Fox v. Mohawk & 
H. R. Humane Society (1901), 165 N. Y. 517, the Court of 
Appeals declared a statute essentially the same as c. 115 
before the amendment of 1902 invalid under the state 
constitution because it appropriated public funds for the 
use of a private corporation and also because it conferred 
an exclusive privilege. But the court repudiated the sug-
gestion that the statute deprived dog owners of property 
without due process or delegated governmental power to a 
private corporation. Thereafter (1902) the legislature 
amended c. 115 with the evident purpose of meeting 
objections pointed out in the Fox Case. Thus amended 
the law has been upheld. Our only concern is with the 
suggested federal question.

The American Society for the Prevention of Cruelty to 
Animals was incorporated by c. 469, Laws of New York 
1866. “The purpose of the corporation was to enforce the 
laws enacted to prevent cruelty to animals.” Davis v. 
American Society, 75 N. Y. 362, 366. It has long been 
recognized by the legislature as a valuable and efficient 
aid toward the enforcement of those laws. New York 
Penal Laws, Article XVI, § 196. The payment of public 
funds to a similar corporation for assistance in enforcing 
penal statutes has been declared unobjectionable. People 
ex ret. State Board of Charities v. The New York Society for 
the Prevention of Cruelty to Children, 161 N. Y. 233, 239, 
250.

Property in dogs is of an imperfect or qualified nature 
and they may be subjected to peculiar and drastic police 
regulations by the State without depriving their owners of 
any federal right. Sentell v. New Orleans & Carrollton
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R. R. Co., 166 U. S. 698. Fox v. Mohawk & H. R. Humane 
Society, supra. Its power to require those who wish to 
keep dogs to secure licenses from and pay fees to a public 
officer is also clear. And when the State in the reasonable 
conduct of its own affairs chooses to entrust the work 
incident to such licenses and collection of fees to a corpora-
tion created by it for the express purpose of aiding in law 
enforcement, and in good faith appropriates the funds so 
collected for payment of expenses fairly incurred and just 
compensation for the valuable services rendered, there is 
no infringement of any right guaranteed to the individual 
by the Federal Constitution. Such action does not 
amount to the taking of one man’s property and giving it 
to another, nor does it deprive dog owners of liberty 
without due process of law.

The judgment below must be
Affirmed.

BOTHWELL ET AL. v. UNITED STATES.

APPEAL FROM THE COURT OF CLAIMS.

No. 78. Argued November 9, 1920.—Decided December 6, 1920.

The contract implied from a taking by the Government is a contract 
to pay for the property actually taken. P. 232.

Where construction of a Government dam flooded private land, de-
stroyed the owner’s hay there stored and forced him to remove and 
sell his cattle, held, assuming an implied obligation to pay for the 
hay, there was none to pay the loss due to forced sale of the cattle 
and destruction of business. Id.

To review a judgment of the Court of Claims, the Government must 
appeal; it cannot attack it on the claimant’s appeal. P. 233.

54 Ct. Clms. 203, affirmed.

The  case is stated in the opinion.
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Mr. Charles H. Merillat for appellants.

Mr. Assistant Attorney General Davis for the United 
States.

Mr . Justi ce  Mc Reynolds  delivered the opinion of the 
court.

Appellants owned and utilized in their business of stock 
raising a large tract of land lying in Sweetwater Valley, 
Wyoming. In June, 1909, much hay was stored upon the 
land and a thousand head of cattle were there confined. 
Under the Reclamation Act of June 17, 1902, c. 1093, § 7, 
32 Stat. 389, the United States constructed the Pathfinder 
Dam. This arrested the flood waters and caused inunda-
tion of appellants’ lands. The hay was destroyed and it 
became necessary to remove the animals and sell them at 
prices below their fair value.

Proceedings to condemn the land were instituted by the 
appellee, in the United States Circuit Court for Wyoming, 
before the overflow. It is said the right to enter was not 
acquired until thereafter. The value of the land was as-
certained and paid, but the court denied appellants’ claim 
for the hay, and for loss consequent upon forced sale of the 
cattle and destruction of the business. No appeal was 
taken. The present suit was instituted to recover for the 
items so disallowed. The court below gave judgment for 
value of the hay only, and the cause is here upon claimants’ 
appeal.

Certainly appellants’ position in respect of the items in 
question is no better than it would have been if no condem-
nation proceedings had been instituted. In the circum-
stances supposed there might have been a recovery “for 
what actually has been taken, upon the principle that the 
Government by the very act of taking impliedly has 
promised to make compensation because the dictates of
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justice and the terms of the Fifth Amendment so require.” 
United States v. Cress, 243 U. S. 316, 329. But nothing 
could have been recovered for destruction of business or 
loss sustained through enforced sale of the cattle. There 
was no actual taking of these things by the United States, 
and consequently no basis for an implied promise to make 
compensation. We need not consider the effect of the 
judgment in the condemnation proceedings.

It is suggested that although the United States did not 
appeal they may now contest the judgment upon the 
ground that there was no contractual obligation to make 
compensation for the hay. “Without an appeal, a party 
will not be heard in an appellate court to question the 
correctness of the decree of the trial court.” Cherokee 
Nation v. Blackfeather, 155 U. S. 218, 221.

The judgment below is
Affirmed.

SAMPLINER v. MOTION PICTURE PATENTS 
COMPANY ET AL.

ERROR TO THE CIRCUIT COURT OF APPEALS FOR THE SECOND 
CIRCUIT.

No. 89. Argued November 12, 1920.—Decided December 6, 1920.

A party who joins the opposing party in requesting the District 
Court to instruct peremptorily upon the ground that the evidence 
entitles him to a verdict as a matter of law, may reserve his right to 
go to the jury if the court should regard the facts as disputed; and 
where such reservation is properly made, the court cannot ignore 
it and assume to find the facts from the evidence as though the case 
had been unconditionally submitted. P. 239.

Held, that adequate and timely reservation of the right was made in 
this case.

255 Fed. Rep. 242, reversed.
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The  case is stated in the opinion.

Mr. John G. White, with whom Mr. Austin V. Cannon 
was on the brief, for plaintiff in error.

Mr. Samuel Seabury, with whom Mr. William M. Sea-
bury, Mr. Robert H. McCarter, Mr. Charles F. Kingsley, 
Mr. Howard Thayer Kingsbury, Mr. Charles B. Samuels 
and Mr. Alfred P. W. Seaman were on the brief, for 
defendants in error.

Mr . Just ice  Mc Reyno lds  delivered the opinion of the 
court.

The opinion below is reported in 255 Fed. Rep. 242.
By an assignment executed in Ohio December 28, 1911, 

the Lake Shore Film and Supply Company, a corporation 
of that State, undertook to convey to plaintiff in erroi 
its claim and right of action against defendants for dam-
ages resulting from their violations of the Sherman Act. 
Relying upon the assignment he brought suit for $750,000 
January 16, 1917, in the United States District Court, 
Southern District of New York. The defendants denied 
liability, and set up the following as a separate and dis-
tinct defense:

“The plaintiff is and at the time of his alleged purchase 
of the claims in controversy, set up in the complaint 
herein, was an attorney and counsellor-at-law of the State 
of Ohio, practicing as such before the Courts of that 
State. . . . That at the time of said alleged purchase, 
it was, and is now, the law of the State of Ohio, that an 
attorney who purchased a demand with full knowledge 
and notice that the same was contested and would be 
litigated and with the intent and for the purpose of bring-
ing an action thereon, was guilty of maintenance and 
champerty and got no title to such demand by such pur-
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chase which could be enforced either at law or in equity, 
and that the same was at said time, and still is, the law 
of the State of New York. . . . That the plaintiff 
purchased the demand set forth in the complaint with 
full knowledge and notice that the same was contested 
and would be litigated and with the intent and for the 
purpose of bringing action thereon.”

All parties agreeing, the court directed a separate trial 
before a jury upon the issues of fact and law arising under 
the special defense. Plaintiff in error testified in his own 
behalf and called two other witnesses—none were called 
by the defendants. The essential facts as well stated by 
the Circuit Court of Appeals follow:

“The assignment states that—‘For value received the 
Lake Shore . . . Company . . . hereby sells, 
assigns, and transfers to J. H. Sampliner all of its rights 
and interests in and to any and all damages which it has 
sustained and suffered by reason of injury to its business, 
because of the unlawful combination and monopoly in 
restraint of interstate commerce, and in violation of the 
Sherman Anti-Trust Act, brought about, engaged in and 
as a result of the unlawful agreement by and between the 
Motion Picture Patents Company; ... all of said 
parties having conspired together for the purpose of 
ruining and destroying the business of the Lake Shore 
. . . Company, and contrary to and in violation of 
the Sherman Anti-Trust Act. . . .’

“The testimony shows that the plaintiff had rendered 
legal services to the assignor as its general counsel in con-
nection with the difficulties in which it found itself with 
the defendants, and that those services extended over a 
period from July, 1910, to December, 1911. The plaintiff 
regarded the reasonable value of his services as worth from 
$8,000 to $10,000. On December 10, 1911, he was asked 
by the president of the Lake Shore Company whether 
he would be willing to bring suit against the defendants,
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and that he replied that he would bring the suit, being 
satisfied that the company had a valid claim, and that it 
would cost from $8,000 to $10,000. He was informed by 
the president of the company that it had been losing 
money very heavily, and it was absolutely impossible for it 
to undertake any litigation of that kind. He was asked 
what the company already owed him, and replied in the 
neighborhood of $9,000 or $10,000. He was told the com-
pany did not have the money and could not pay him, and 
thereupon he said that, if the company would pay him 
$5,000 in cash, he would cancel the indebtedness. After 
some reflection the president, Mr. Mandelbaum, told 
him that the corporation would transfer to him all rights 
it had against the defendants if he would be willing to 
accept it as a satisfaction of the company’s indebtedness 
to him. The plaintiff told him that he would think it over 
and give him an answer. After a few days’ reflection the 
plaintiff expressed a willingness to accept the assignment, 
and was told that the board of directors wanted to know 
whether, if they made an assignment, the plaintiff would 
as a part of the consideration defend the company and 
its officers in case any suit was brought against them in 
matters growing out of their difficulties with the defend-
ants. He agreed to do this, and the assignment was exe-
cuted.

“It appears, therefore, that the assignment originated, 
not with the plaintiff, but with the Lake Shore Company, 
and that the consideration for the agreement involved the 
payment of a past indebtedness, as well as for future ser-
vices of a professional character. It is also to be noted 
that the invalidity of the assignment is set up, not by the 
client, the assignor, who has at no time sought to repudiate 
it, but by third parties, between whom and the plaintiff 
no fiduciary relations have existed.”

At the conclusion of the evidence the defendants asked 
a directed verdict “on the ground that the plaintiff has
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not shown title to this cause of action; on the ground that 
it now affirmatively appears from the evidence in this 
case that the agreement under which the plaintiff assumed 
to bring this cause of action is champertous and void.” 
Thereupon the following occurred—Mr. Rogers represent-
ing the plaintiff:

“Mr. Rogers: If your ‘Honor is going to grant the 
motion for a direction of a verdict I will take a formal 
objection to it, but my request is that if your Honor is 
going to find for the defendant, that it be a non-suit to 
the plaintiff’s cause of action. I think that is as far as 
your Honor can go.

“The Court: You may be right, but the defendant 
has rested and moves for the direction of a verdict, and 
I am going to pass on that motion.

“Mr. Rogers: But, your Honor, I submit there aren’t 
any questions of fact on which to go to the jury; I submit 
the matter is purely a matter of law for your Honor to 
determine, and I think the question whether the agree-
ment is or is not champertous is one of law for the 
Court.

“The Court: Well, Mr. Rogers, you may either rest 
on the motion of the defense and take an exception to 
such ruling as I make, if it should be adverse, or you 
can ask to go to the jury. That is entirely for you to 
determine.

“Mr. Rogers: Well, if there are any questions of fact 
to be disposed of, your Honor, I ask to go to the jury upon 
the questions of fact.

“Mr. Seabury: I think he should specify and not put 
a hypothetical motion.

“The Court: I cannot have any ‘ifs.’ If you think 
under Section 973 of the Code, the Court has no right 
to make a direction, and you are right about it, you 
will have a good exception; if, on the other hand, the 
Court is right, your exception will be addressed not to
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the question of practice, but to the substantive questions 
in the case.

11 Mr. Rogers: Then, your Honor, may I state my posi-
tion on the record?

“The Court: Yes, certainly.
“Mr. Rogers: The defendant having moved for a di-

rection in order to preserve the plaintiff’s rights, I beg 
leave to state my position on the record with the permis-
sion of the Court.

“My understanding is that the question is one of law 
to be passed upon by the Court from the facts adduced. 
If, however, it is necessary in order to preserve the plain-
tiff’s rights that I make a request to go to the jury, I ask 
to go to the jury upon the question as to whether or not 
the plaintiff took an assignment of the cause of action for 
the intent and purpose to begin an action thereon, and 
whether the assignment to him was bona fide for an ante-
cedent indebtedness.

“The Court: The Court cannot take conditional offers. 
Counsel is at liberty, if so advised, to request to go to 
the jury and the Court will rule.

“Mr. Rogers: Then I move for a direction, your Honor, 
for the plaintiff, upon the issue framed under your Honor’s 
order on the ground the defendant has failed to make out 
the defense set up in the answer, to wit, that the plaintiff 
purchased this cause of action—that is the defense that 
is set up—and I desire to call your Honor’s attention 
particularly to the form of the defense as pleaded. The 
defense is that this plaintiff’s title is void because he pur-
chased this cause of action with the intent to sue thereon. 
It now appears uncontradicted, from the evidence, that 
instead of having purchased this cause of action, it was 
assigned to him under a bona fide assignment for an ante-
cedent indebtedness owing to him for services which he 
had performed for the corporation.

“The Court: Both sides having moved for a direction
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of a verdict, I find as a fact that the plaintiff purchased 
this cause of action with intent to sue thereon.

“I find, as a fact, also, that the so-called assignment, 
Plaintiff’s Exhibit No. 1, was executed by the Lake Shore 
Company, through its officers, pursuant to action at a 
special meeting of the Board of Directors.”

A verdict for the defendants was directed and judgment 
entered thereon. The Circuit Court of Appeals declared 
itself concluded by the trial court’s finding “that the 
plaintiff purchased this cause of action with intent to 
sue thereon,” and held: “We must dispose of this case 
upon the theory that the plaintiff did not in fact take this 
assignment to extinguish a precedent debt, but that he 
purchased it for the purpose of suing upon it; that he, an 
attorney at law, purchased from his client for $5,000 a 
cause of action which he values at $750,000. The question 
we must answer, therefore, is whether the law sanctions 
such a transaction between parties standing in the con-
fidential relation of attorney and client. We are satisfied 
that the common law does not sanction it.”

Among other things counsel for plaintiff in error now 
insist that “if there were any questions of fact to be de-
cided or divergent inferences of fact to be made the Dis-
trict Court erred in not submitting them to the jury.” 
The point is well taken.

Statements by plaintiff’s counsel made it sufficiently 
plain that while he sought an instructed verdict he also 
requested to go to the jury if the court held a contrary 
view concerning the evidence. In the circumstances dis-
closed we think the request was adequate and timely 
under former opinions of this court. Empire State Cattle 
Co. v. Atchison, Topeka & Santa Fe Ry. Co., 210 U. S. 1, 
8; Sena v. American Turquoise Co., 220 U. S. 497, 501; 
Schmidt v. Bank of Commerce, 234 U. S. 64, 66; Williams 
v. Vreeland, 250 U. S. 295, 298. It should have been 
granted. Clearly some substantial evidence strongly
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tended to show that the assignment was taken in 
extinguishment of an existing indebtedness and not 
for mere speculation upon the outcome of intended 
litigation.

The judgment below must be reversed and the cause re-
manded to the District Court for further proceedings 
in conformity with this opinion.

GREAT WESTERN SERUM COMPANY v. 
UNITED STATES.

APPEAL FROM THE COURT OF CLAIMS.

No. 90. Argued November 12, 1920.—Decided December 6, 1920.

A contractual obligation of the United States to pay the owner cannot 
be implied from the seizure and destruction of anti-hog-cholera 
serum by agents of the Bureau of Animal Industry, without agree-
ment to purchase, nor from the Act'of March 4, 1915, c. 144, 38 
Stat. 1115, authorizing the Secretary of Agriculture in dealing with 
an emergency arising from animal disease to expend money in its 
eradication, including payment of claims growing out of purchase 
and destruction of materials contaminated or exposed to the dis-
ease. P. 241.

54 Ct. Clms. 203, affirmed.

The  case is stated in the opinion.

Mr. Edwin H. Cassels, with whom Mr. James H. Wil-
kerson and Mr. Edward F. Colladay were on the briefs, 
for appellant.

Mr. Assistant Attorney General Davis, with whom Mr.
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Charles H. Bradley, Special Assistant to the Attorney 
General, was on the brief, for the United States.

Mr . Justi ce  Mc Reyno lds  delivered the opinion of the 
court.

The Serum Company sued to recover the value of anti-
hog-cholera serum, anti-cholera virus and serum blood, 
seized without agreement to purchase by agents of the 
Bureau of Animal Industry in November, 1914, and there-
after destroyed. Judgment went for the defendant and we 
are asked to reverse it upon the ground that “as a conclu-
sion of law the court should have found that the Act of 
Congress of March 4, 1915, created an obligation to pay 
for appellant’s materials, and that the facts show an 
implied contract to purchase and to pay for such mate-
rials.” The act provides:

“In case of an emergency arising out of the existence 
of foot-and-mouth disease, rinderpest, contagious pleuro-
pneumonia, or other contagious or infectious disease of 
animals, which in the opinion of the Secretary of Agricul-
ture threatens the live-stock industry of the country, he 
may expend in the city of Washington or elsewhere, out of 
any money in the Treasury not otherwise appropriated, 
the sum of $2,500,000, which sum is hereby appropriated, 
or so much thereof as he determines to be necessary, in the 
arrest and eradication of any such disease, including the 
payment of claims growing out of past and future pur-
chases and destruction, in cooperation with the States, of 
animals affected by or exposed to, or of materials contam-
inated by or exposed to, any such disease, wherever found 
and irrespective of ownership, under like or substantially 
similar circumstances, when such owner has complied with 
all quarantine regulations, and said sum shall be imme-
diately available for the purposes specified,” 38 Stat, 
1115,
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There was no purchase of the destroyed articles or agree-
ment therefor—none is claimed—and we think it quite 
clear that no contractual obligation by the United States 
to pay for them can be implied from the act itself.

The judgment below must be
Affirmed.

THAMES TOWBOAT COMPANY v. THE SCHOONER 
“Francis  Mc Donald ,” her  tack le , &c ., 
CUMMINS, CLAIMANT.

APPEAL FROM THE DISTRICT COURT OF THE UNITED STATES 
FOR THE SOUTHERN DISTRICT OF NEW YORK.

No. 97. Argued November 18, 1920.—Decided December 6, 1920.

The rule that contracts for the construction of ships are non-maritime 
and not within the admiralty jurisdiction applies to contracts for 
the work and material necessary to finish a partly constructed 
vessel which has been launched. P. 243.

Affirmed.

The  case is stated in the opinion.

Mr. Samuel Park, with whom Mr. Henry E. Mattison 
was on the brief, for appellant.

Mr. Mark Ash, with whom Mr. Peter Alexander was on 
the brief, for appellee.

Mr . Justi ce  Mc Reynolds  delivered the opinion of the 
court.

The libel was dismissed for want of jurisdiction and the 
cause is here on that question only.
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Seeking to recover for alleged supplies furnished and 
repairs made to the schooner “Francis McDonald” 
appellant libeled the vessel in United States District 
Court, Southern District of New York.

Under a definite contract the Palmer Shipbuilding Com-
pany began construction of the schooner at Groton, Con-
necticut, and launched the hull. That company found it-
self unable to proceed further, thereupon appellant agreed 
with the owner to complete the work and for such purpose 
the hull was towed to its yard at New London. While 
lying there in the stream the materials, work and labor for 
which recovery is now sought were furnished. Later 
the vessel, so advanced, was towed to Hoboken and fin-
ished by a third company. When received by appellant 
the schooner was manifestly incomplete—her masts were 
not in, the bolts and beams and gaff were lying on deck, 
the forward house was not built, and she was not “in 
condition to carry on any service.” Appellant worked on 
her for six weeks, and thirty or forty more days were 
required to finish her.

Was appellant’s contract to furnish the materials, work 
and labor for her completion, made after the schooner was 
launched but while yet not sufficiently advanced to dis-
charge the functions for which intended, within the ad-
miralty and maritime jurisdiction? The District Court 
thought not and so do we.

Under decisions of this court the settled rule is that a 
contract for the complete construction of a ship or supply-
ing materials therefor is non-maritime and not within the 
admiralty jurisdiction. People’s Ferry Co. v. Beers, 20 
How. 393; Roach v. Chapman, 22 How. 129; Edwards v. 
Elliott, 21 Wall. 532; The Winnebago, 205 U. S. 354, 363; 
North Pacific S. S. Co. v. Hall Bros. Co., 249 U. S. 119, 
125.

But counsel for appellant insist that there is a broad dis-
tinction between such a contract and one for work and
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material to finish a vessel after she has been launched and 
is water-borne. In support of this position they rely upon 
The Eliza Ladd (1875), Fed. Cases No. 4364; The Revenue 
Cutter (1877), Fed. Cases No. 11714; both by Judge 
Deady, in the United States District Court for Oregon— 
The Manhattan, District Court for Washington (1891), 
46 Fed. Rep. 797, which followed the District Court for 
Oregon; and Tucker v. Alexandr off, 183 U. S. 424, 438. 
The first three cases are directly in point, but are opposed 
by many of no less authority. Tucker v. Alexandroff must 
be read in the light of the particular matter under con-
sideration—detention of a foreign seaman—and the con-
clusion announced, that after the vessel was launched 
“she was a ship within the meaning of the treaty.” The 
court had no immediate concern with contracts for ship 
construction, and there was no purpose to lay down any 
definite rule applicable to them. On the other side the 
following cases are cited, and they are entitled to the 
greater weight: The Iosco, Fed. Cases No. 7060; The 
Pacific, 9 Fed. Rep. 120; The Count de Lesseps, 17 Fed. 
Rep. 460; The Glenmont, 32 Fed. Rep. 703, and 34 Fed. 
Rep. 402; The Paradox, 61 Fed. Rep. 860; McMaster 
v. One Dredge, 95 Fed. Rep. 832; The United Shores, 193 
Fed. Rep. 552; The Dredge A, 217 Fed. Rep. 617; The Win-
nebago, 205 U. S. 354, 363; North Pacific S. S. Co. v. 
Hall Bros. Co., 249 U. S. 119,125.

Notwithstanding possible and once not inappropriate 
criticism, the doctrine is now firmly established that con-
tracts to construct entirely new ships are non-maritime 
because not nearly enough related to any rights and duties 
pertaining to commerce and navigation. It is said that in 
no proper sense can they be regarded as directly and 
immediately connected with navigation or commerce by 
water. Edwards v. Elliott, 21 Wall. 532, 554, 555; The 
William Windom, 73 Fed. Rep. 496; Pacific Surety Co. 
v. Leatham & Smith Towing Co., 151 Fed. Rep. 440. And
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we think the same reasons which exclude such contracts 
from admiralty jurisdiction likewise apply to agreements 
made after the hull is in the water, for the work and 
material necessary to consummate a partial construction 
and bring the vessel into condition to function as in-
tended.

The judgment of the court below is
Affirmed.

ANA MARIA SUGAR COMPANY, INC., v. 
QUINONES.

CERTIORARI TO THE CIRCUIT COURT OF APPEALS FOR THE 
FIRST CIRCUIT.

No. 54. Argued October 21, 1920.—Decided December 6, 1920.

1. The rule that errors in rulings of law committed in a trial court can-
not be considered on writ of error unless raised by bill of exceptions 
has no application to rulings by an intermediate appellate court, 
like the Supreme Court of Porto Rico, although it has power to 
review the evidence, make new findings of fact and enter such judg-
ment as it may deem proper. Such rulings are part of the record 
and need not be excepted to. P. 247.

2. The jurisdiction of the Circuit Court of Appeals for the First Circuit 
under the Act of January 28, 1915, to review judgments of the Su-
preme Court of Porto Rico, does not include power to review find-
ings of fact made by that court in an action at law. P. 248.

3. A mistake in bringing up such a case by an appeal instead of a writ 
of error, is cured by the Act of September 6, 1916, but that act does 
not abolish the distinction between the two modes of review, and 
the case will be reviewed as on writ of error. Id.

4. Where a judgment of the Supreme Court of Porto Rico in an action 
for breach of contract was assailed in the Circuit Court of Appeals 
as based on a particular method of measuring damages, alleged to 
have been erroneous, but it appeared from the opinion of the former 
court that the damages were allowed on other grounds which were 
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not assigned as error or otherwise objected to in the Circuit Court 
of Appeals and were not there considered, held, that they could not 
be insisted upon as grounds for reversal by this court. P. 249.

251 Fed. Rep. 499, affirmed.

The  case is stated in the opinion.

Mr. E. Crosby Kindleberger for petitioner.

Mr. Jorge V. Dominguez, for respondent, submitted.

Mr . Just ice  Brandeis  delivered the opinion of the 
court.

Quinones sued the Ana Maria Sugar Co., Inc., in a dis-
trict court of Porto Rico to recover damages for breach of 
an oral contract to deliver sugar. Liability was denied on 
the ground that plaintiff had agreed to deposit the pur-
chase price in a bank to defendant’s credit before the time 
for delivery and failed to do so. The trial judge, sitting 
without a jury, found on conflicting testimony that this 
stipulation was part of the contract; and, as the deposit 
had not been made, entered judgment for the defendant. 
Quinones appealed to the Supreme Court of Porto Rico 
with a bill of exceptions which embodied all the proceedings 
taken and included the evidence. The Supreme Court did 
not, like the trial court, make specific findings, but it found 
as a fact upon a review of conflicting evidence that the 
stipulation relied upon by the company had not been made, 
reversed the judgment of the trial court, and itself entered 
judgment for Quinones in the full amount claimed with 
interest. 24 P. R. 614. From that judgment the company 
appealed to the United States Circuit Court of Appeals for 
the First Circuit and assigned fifteen errors. Ten of them 
charged in different forms that the findings of fact on the 
main issue were erroneous; three related to the measure of 
damages; the others were that the complaint did not set
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forth a cause of action and that the facts found were 
insufficient to support the judgment. The Circuit Court 
of Appeals held that it could consider the last two errors 
assigned, since they appeared on the face of the record. 
It gave as the reason for declining to consider the others, 
that the company had failed to submit to the Supreme 
Court any request for rulings and had taken no exceptions 
to rulings made. Concluding that the complaint set forth 
a good cause of action, that the Supreme Court had power 
to enter the judgment for Quinones and that the facts 
found supported its judgment, the Circuit Court of Ap-
peals affirmed it. 251 Fed. Rep. 499. The case comes 
here on writ of certiorari. 248 U. S. 555.

First. The rule relied upon by the Circuit Court of 
Appeals for refusing to consider errors assigned is well 
settled. Errors in rulings of law occurring in the course of 
the trial cannot be considered on writ of error, unless 
incorporated into the record by bill of exceptions, Rod-
riguez v. United States, 198 U. S. 156,165, because they are 
not part of the record proper, Newport News & Mississippi 
Valley Co. v. Pace, 158 U. S. 36. Compare Nolle v. Oyster, 
230 U. S. 165. But this rule applies only when the error 
complained of is that of the trial court. It has no applica-
tion when the errors assigned are wholly those alleged to 
have been committed by an intermediate appellate court; 
for if the intermediate court has erred in its judgment, the 
error will appear by the record of that court without a bill 
of exceptions. Compare Morris v. Deane, 94 Virginia, 572. 
This is true, although the intermediate appellate court 
has, like the Supreme Court of Porto Rico, power to re-
view the evidence, to make new findings of fact thereon 
and to enter such judgment as to it may seem proper. 
See Compilation of Revised Statutes and Codes of Porto 
Rico, § 1141, p. 241; § 5350, p. 867. Compare Andrews 
v. Cohen, 221 N. Y. 148, 152- 3. No complaint was made 
by the company of any action taken by the court of first
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instance, which had decided in its favor. The errors 
assigned in the Circuit Court of Appeals related wholly to 
action taken by the Supreme Court. The reason given by 
the Circuit Court of Appeals for refusing to consider the 
errors assigned was, therefore, unsound. But, for other 
reasons, which will be stated, its decision was right.

Second. Under § 35 of the Act of April 12, 1900, c. 191, 
31 Stat. 77, 85, the power to review final judgments and 
decrees of the Supreme Court of Porto Rico, then exercised 
exclusively by this court, was limited to matters of law. 
Garzot v. De Rubio, 209 U. S. 283; Gonzales v. Buist, 224 
U. S. 126; Rosaly v. Graham, 227 U. S. 584; Ochoa v. 
Hernandez, 230 U. S. 139; Porto Rico v. Emmanuel, 235 
U. S. 251. When that act was superseded by § 244 of the 
Judicial Code, writs of error and appeals from the insular 
Supreme Court became subject to the same regulations 
which governed appeals from the district courts of the 
United States. Thereby this court acquired power to 
review questions of fact in cases coming to it on appeal in 
equity or admiralty, Elzaburu v. Chaves, 239 U. S. 283,285; 
but in actions at law which are reviewable on writ of error, 
there was no right in this court to review the facts, 
although the case was tried without a jury. Behn v. Camp-
bell, 205 U. S. 403, 407. The jurisdiction to review judg-
ments and decrees of the Porto Rico courts conferred upon 
the Circuit Court of Appeals by Act of January 28, 1915, 
c, 22,38 Stat. 803, is subject to the same limitation. The 
cause of action here sued on is in its nature a legal one. 
The review should therefore have been prosecuted by writ 
of error instead of by appeal, although the case was tried 
without a jury. Oklahoma City v. McMaster, 196 U.S. 
529. By reason of § 4 of the Act of September 6, 1916, 
c. 448, 39 Stat. 727, this failure to adopt the proper appel-
late proceeding is no longer fatal. But the provision does 
not abolish the distinction between writs of error and 
appeals. It merely provides that the party seeking review
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shall have it in the appropriate way, notwithstanding a 
mistake in choosing the mode of review. Gauzon v. Com-
pañía General, etc., 245 U. S. 86.

It was not contended in the insular Supreme Court 
that there was no legal evidence to support the finding 
of the district court. Its judgment was reversed solely 
because the insular Supreme Court reached a different 
conclusion on the issue of fact raised by conflicting testi-
mony. Nor was it contended in the Circuit Court of 
Appeals that there was no legal evidence on which the 
insular Supreme Court could properly rest its finding. 
Ten of the assignments of error were directed to findings 
of fact by the Supreme Court. As these assignments of 
error raised no question of law and as the Circuit Court 
of Appeals had no power to review findings of fact in an 
action at law, it properly denied consideration to these 
ten assignments of error.

Third. It is contended that the judgment of the Cir-
cuit Court of Appeals should be reversed because the 
Supreme Court adopted an erroneous measure of dam-
ages. The contract was made August 4, 1914, and the 
contract price was $3.22^ per hundred weight. All the 
sugar was to have been delivered before the close of the 
following week which ended on August 15. ‘ The Supreme 
Court allowed as damages the sum of $6,173.24 with 
interest. It is insisted here that the sugar was deliverable 
in instalments; that there was a gradual rise in sugar 
between August 6 and August 15; and that the Supreme 
Court should have determined the amount recoverable 
by ascertaining the market price when each of the instal-
ments was deliverable.

In the Circuit Court of Appeals the company likewise 
assigned as error that the Supreme Court had allowed 
compensation based upon the difference between the 
contract price of the sugar and its market price at the 
end of the term fixed for delivery. This assignment en-
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titled it to have that question considered in the Circuit 
Court of Appeals, although no exception had been taken 
in the Supreme Court. The Circuit Court of Appeals 
did not consider whether the Supreme Court had adopted 
the proper measure of damages. It decided only that 
the Supreme Court was not obliged to send the case back 
to the court of first instance to fix the damages; that it 
had power to do so itself upon a review of the evidence 
introduced below; and that its discretion in doing this 
could not be said to have been exercised unreasonably, 
since the question of damages had been tried fully below, 
citing Burnet v. Desmornes, 226 U. S. 145, 148.

The difficulty with the company’s contention is that 
it does not appear, that the Supreme Court fixed the 
amount of the recovery by applying the measure of dam-
ages objected to. The contention that it did so finds some 
support both in the complaint and in the evidence. But 
the opinion which discusses the subject of damages at 
length rests the allowance on other grounds. The court 
found that the company had, during the month of August, 
sold at $6.52 large quantities of sugar, including the lot in 
question, and justified its allowance of damages on three 
grounds: (1) That on the facts the profits through sale 
at increased market prices were in contemplation of the 
parties when the contract was entered into, and the profit 
which would have been earned, being ascertainable, could 
be recovered at common law; (2) that the profits were 
earned by the company on sugar actually belonging to 
Quinones, and that under the Civil Code of Porto Rico 
he was entitled to these profits either “as damages or as 
the proceeds of a resulting trust”; and (3) that if the 
company wished to limit the damages by the market 
price on August 6, it must have proved that other sugar 
was obtainable on that day in Porto Rico, at what it 
contended was the then market price, but that it had not 
done so. These rulings by the Supreme Court on the
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measure of damages were not assigned as error in the 
Circuit Court of Appeals and so far as appears objection 
to them was not otherwise called to its attention. Under 
Rule 11 of that court, 150 Fed. Rep. xxvii, errors not 
assigned are to be disregarded, except that the court, in 
its discretion, may notice a plain error not assigned. As 
the above rulings of the Supreme Court on the measure 
of damages were not assigned as errors in the Circuit 
Court of Appeals and were not considered by it they can-
not be insisted upon here as grounds for reversal.1

The judgment of the Circuit Court of Appeals is
Affirmed.

UNITED STATES v. NORTHERN PACIFIC RAIL-
WAY COMPANY.

CERTIORARI TO THE CIRCUIT COURT OF APPEALS FOR THE 
EIGHTH CIRCUIT.

No. 88. Argued November 11, 12, 1920.—Decided December 6, 1920.

The requirement of the Safety Appliance Acts that all trains used on 
any railroad engaged in interstate commerce shall have a certain 
per cent, of their cars equipped with power or train brakes under 
control of the engineer, applies to “transfer trains” moving between 
two yards of a railroad company, over a “transfer” track which 
crosses at grade streets and lines of independent railroad companies 
where freight and passenger trains are run, and which also is used, 
in part, by independent railroad companies for their freight trains. 
P. 253.

A moving locomotive and cars attached are without the provision of 
the act only when they are not a train; as where the locomotive is

1 Compare Davis v. Hines, 6 Oh. St. 473, 478; Litchtenstadt v. Rose, 
98 Ill. 643; Taylor v. Pierce, 174 Ill. 9,12; Wilson v. Vance, 55 Ind. 584, 
591.
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engaged in switching, classifying and assembling cars in a yard to 
make up a train. P. 254.

It is not the duty of courts applying the act to weigh dangers incident 
to particular railway operations. P. 255.

255 Fed. Rep. 655, reversed.

The  case is stated in the opinion.

Mrs. Annette Abbott Adams, Assistant Attorney General, 
with whom The Solicitor General was on the brief, for the 
United States.

Mr. D. F. Lyons, with whom Mr. Charles W. Bunn was 
on the brief, for respondent.

Mr . Justi ce  Brandeis  delivered the opinion of the 
court.

The Northern Pacific Railway Company owns and uses 
in interstate commerce a terminal railroad along the water-
front of Duluth extending from Rice’s Point to Furnace, a 
distance of four miles. It was sued in the District Court 
of the United States for the District of Minnesota for 
violating the Safety Appliance Act1 by operating over 
the whole of this road, in September, 1916, two transfer 
trains, without complying with the requirement that 85 
per cent, of the train brakes be coupled so as to be under 
engine control. One train consisted of a locomotive and 
forty-eight cars, the other of a locomotive and forty cars. 
The company contended that the provision of the Safety 
Appliance Act did not control the operation because this 
terminal road was not part of a main line; that neither 
passenger nor freight trains, through or local, moved on 
it; that on it trains are not operated by time-tables, train

1 Act of March 2, 1893, c. 196, § 1,27 Stat. 531, as amended by Act 
of March 2, 1903, c. 976, § 2, 32 Stat. 943; and order of Interstate 
Commerce Commission dated June 6, 1910.
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orders, or time-cards, nor is the use of the track controlled 
by block signals; that on it no train has right of way over 
another; but that there the single operating rule applies 
which requires all trains to move at such speed that they 
can be stopped at vision, and that trains are under the 
yardmaster’s orders. The company’s contention was 
sustained by the District Court which directed a verdict 
for defendant; and the judgment entered thereon was 
affirmed by the Circuit Court of Appeals for the Eighth 
Circuit. 255 Fed. Rep. 655. The case comes here on writ 
of certiorari. 249 U. S. 597.

These additional facts are material: The road for a 
distance of a mile at the beginning and for less at the end 
is single track. It crosses at grade two streets on one of 
which run street cars. It crosses at grade, at five places 
in all, lines of three independent railroad companies which 
run freight trains to piers situated between Rice’s Point 
and Furnace. One of these companies also runs passenger 
trains across defendant’s tracks. In addition, two other 
independent companies use, under the usual traffic-right 
agreements, about a mile of this railroad as a part of their 
freight lines to piers situated between Rice’s Point and 
Furnace. These four miles of railroad owned by the 
Northern Pacific are not used by it for switching or assem-
bling cars. The switching, assembling and classification 
of cars for its through and local freight is done in the 
Rice’s Point yard where there are fifty-five tracks, each 
four thousand feet long and at Furnace, where there are 
fifteen tracks, cars are also switched and assembled. At 
Berwind and Boston, two intermediate points, where 
there are respectively nine and six tracks, cars are fre-
quently set out or picked up by transfer trains. The 
transfer trains here in question appear to have run solid 
between Rice’s Point and Furnace. Trains are run by 
the Northern Pacific on this line at a speed varying from 
three to eighteen miles an hour.
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The company contends that the rule applied in United 
States v. Erie R. R. Co., 237 U. S. 402; United States v. 
Chicago, Burlington & Quincy R. R. Co., 237 U. S. 410, 
and Louisville & Jeffersonville Bridge Co. v. United States, 
249 U. S. 534,1 is not applicable, because here, unlike those 
cases, no part of the trains’ journey was performed on a 
track used as part of the main line of the Northern Pacific 
system. If use of the road as part of a main line were 
essential in order that operations on it be controlled by 
the Safety Appliance Act, the requirement would be satis-
fied in this case by the fact that two independent com-
panies use the road for freight trains under air control and 
that the passenger trains of another company cross it. 
“Not only were these [the defendant’s] trains exposed 
to the hazards which that provision was intended to avoid 
or minimize, but unless their engineers were able readily 
and quickly to check or control their movements they 
were a serious menace to the safety of other trains which 
the statute was equally designed to protect.” United States 
v. Chicago Burlington & Quincy R. R. Co., supra. But 
there is nothing in the act which limits the application 
of the provision here in question to operations on main 
line tracks. The requirement that train brakes shall be 
coupled so as to be under engine control is in terms (32 
Stat. 943) applicable to “all trains . . . used on any 
railroad engaged in interstate commerce.” It is admitted 
that this railroad is engaged in interstate commerce; and 
the cases cited show that transfer trains, like those here 
involved, are “trains” within the meaning of the act. 
A moving locomotive with cars attached is without the 
provision of the act only when it is not a train; as where 
.the operation is that of switching, classifying and assem-
bling cars within railroad yards for the purpose of making

1 That case was decided by this, court, April 21, 1919. The decision 
of the Circuit Court of Appeals in the case at bar was rendered Janu-
ary 15, 1919.
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up trains. Congress has not imposed upon courts apply-
ing the act any duty to weigh the dangers incident to 
particular operations; and we have no occasion to con-
sider the special dangers incident to operating trains under 
the conditions here presented.

The judgment of the United States Circuit Court of 
Appeals is

Reversed.

UNITED STATES v. LEHIGH VALLEY RAILROAD 
COMPANY ET AL.

APPEAL FROM THE DISTRICT COURT OF THE UNITED STATES 
FOR THE SOUTHERN DISTRICT OF NEW YORK.

No. 1. Argued October 12, 13, 1916; restored to docket for reargu-
ment May 21, 1917; reargued November 7, 1917; restored to docket 
for reargument June 10, 1918; submitted October 7, 1919; restored 
to docket for oral argument May 17, 1920; reargued October 5, 1920. 
—Decided December 6, 1920.

Prior to the enactment of the Anti-Trust Law, the Lehigh Valley 
Railroad Company, in combination with the Lehigh Valley Coal 
Company, a subsidiary created and operated as a mere agency or 
instrumentality of the Railroad Company, deliberately entered upon 
the policy of purchasing and leasing the anthracite coal lands in 
Pennsylvania tributary to its extensive railroad system, and of buy-
ing up the stocks of corporations owning such lands, for the purpose 
of controlling the mining, transportation and sale of the coal to be 
obtained therefrom and of preventing and suppressing competition, 
especially in the transportation and sale of such coal in interstate 
commerce. This policy was continued after the enactment of 
the Anti-Trust Act, with the result that a practical monopoly was 
attained of the transportation and sale of the anthracite derived 
from the lands tributary to the railroad, the amount so transported 
coming to exceed one-fifth of the entire annual anthracite production 
of the country. Considering this result, the methods employed in
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achieving it, and the great volume of production and trade involved, 
as compared with the restricted area of the whole anthracite territory, 
held, that the combination effected a restraint of trade or commerce 
among the States and constituted an attempt to monopolize and 
an actual monopolization of a part of such trade or commerce in 
anthracite coal, within the meaning of the first and second sections 
of the Anti-Trust Act. P. 269.

For the purpose of divesting itself in appearance of interest in the coal 
transported, the Railroad Company, with the Coal Company, 
brought about the creation and organization of a Sales Company, 
whose stock was subscribed for by stockholders of the Railroad 
Company only, with the aid of a dividend declared by that com-
pany for the purpose, and whose management was largely made 
up of former agents and officials of the Railroad and Coal Companies; 
the Sales Company, thereupon, in pursuance of the plan, made, in 
form, an agreement with the Coal Company, for a term of ten years 
but subject to termination by either party on six months’ notice, 
by which the Coal Company agreed to sell and the Sales Company to 
buy all coal mined or produced by the Coal Company, at prices mostly 
fixed at a specified percentage of New York prices, and by which 
the Coal Company agreed to lease all of its facilities, structures and 
trestles to the Sales Company, and the Sales Company was inhibited 
from buying any coal except from the Coal Company and from sell-
ing any not so purchased. Held, that the Sales Company was neither 
an independent buyer nor a free agent, and that the contract being 
a mere device to evade the commodities clause of the Interstate 
Commerce Act, and obnoxious also to the Anti-Trust Act, was void. 
United States v. Delaware, Lackawanna & Western R. R. Co., 238 
U. S. 516. P. 264.

225 Fed. Rep. 399, reversed.

The  case is stated in the opinion. A motion to modify 
the decree was made and denied at this term. Post, 617.

The Solicitor General for the United States.1

1 At the first and second hearings the case was argued by Mr. Solicitor 
General Davis and Mr. Assistant to the Attorney General Todd. Mr. 
Attorney General Gregory and Mr. Arthur W. Machen, Jr., Special 
Assistant to the Attorney General, were also on the brief. At the third 
hearing the case was submitted by Mr. Attorney General Palmer and 
Mr. Solicitor General King, on an additional brief.
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Mr. Edgar H. Boles for Lehigh Valley Railroad Com-
pany, Delaware, Susquehanna & Schuylkill Railroad 
Company, and the individual defendants.1

Mr. F. W. Wheaton, with whom Mr. Allan McCulloh 
was on the briefs, for Lehigh Valley Coal Company and 
Coxe Brothers & Company, Inc.

Mr. Nicholas W. Hacker, with whom Mr. Everett Warren 
was on the briefs, for Lehigh Valley Coal Sales Company.

Mr. E. V. B. Getty filed a brief on behalf of the G. B. 
Markle Company.

Mr. John Hampton Barnes and Mr. Elihu Root, Jr., filed 
a brief on behalf of the Girard Trust Company.

Mr . Justi ce  Clarke  delivered the opinion of the court.

This is an appeal from a decree entered in a suit to dis-
solve the intercorporate relations existing at the time it 
was commenced in March, 1914, between the defendant 
corporations, other than Girard Trust Company, for the 
reason, it is averred, that they were so united that they 
constituted a combination in restraint of interstate trade 
and commerce in anthracite coal and an attempt to mo-
nopolize and an actual monopolization of a part of such 
commerce, in violation of the Anti-Trust Act of Congress 
of July 2,1890, c. 647, 26 Stat. 209; and also for the alleged 
reason that the Lehigh Valley Railroad Company was 
transporting over its lines of railway anthracite coal in 
which it had an interest, in violation of the Commodities 
Clause of the Act of June 29, 1906, c. 3591, 34 Stat. 585.

1 At the first hearing the case was argued by Mr. John G. Johnson 
and Mr. Edgar H. Boles. At the second hearing it was argued by 
Mr. Edgar H. Boles, who also submitted at the third hearing.
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It will be necessary to consider only the relations and 
activities of the Lehigh Valley Railroad Company, herein-
after designated the Railroad Company, the Lehigh Valley 
Coal Company, designated the Coal Company, and the 
Lehigh Valley Coal Sales Company, designated the Sales 
Company.

A condensed history, chiefly admitted, of the organiza-
tion, stock ownership and conduct of these three companies, 
and the application to the facts thus developed of fully 
established principles of law, will be decisive of the case.

The limited area of anthracite-producing territory, its 
relation to the interstate transportation system and 
markets of our country and the various attempts to mo-
nopolize and control the great railway tonnage originating 
therein have all been so often described in reported cases, 
that they need not be repeated here in detail.1

It will suffice for our present purpose to say that the 
anthracite-producing territory is very restricted in area, it 
all being within seven counties of eastern Pennsylvania 
with the known deposits underlying only 309,760 acres of 
land. For trade purposes it is divided into three fields, the 
northerly is called the Wyoming field, the next southerly 
the Lehigh or Middle field and the southerly the Schuylkill 
field. The lines of the Railroad Company extend into the 
Wyoming and Lehigh fields but to only one colliery in the 
Schuylkill field. Much the greater part of its tonnage is 
derived from the Wyoming field, and four-fifths of it moves 
in interstate commerce.

The Railroad Company in 1913 owned 1438 miles of 
main line and a total trackage of 3354 miles, its capital

1 United States v. Reading Co., 183 Fed. Rep. 427; United States v. 
Reading Co., 226 Fed. Rep. 229; United States v. Delaware & Hudson 
Co., 213 U. S. 366; United States v. Lehigh Valley R. R. Co., 220 U. S. 
257; United States v. Delaware, Lackawanna & Western R. R. Co., 
238 U. S. 516; United States v. Reading Co., 226 U. S. 324; United 
States v. Reading Co., 253 U. S. 26.
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stock was $60,600,000, its funded debt was $85,800,000, its 
total assets had a book value of $182,700,000, but a much 
greater actual value, and it carried a larger tonnage of 
anthracite coal than any other railroad in the country— 
over 13,000,000 tons in 1913, this being 18.84% of the total 
69,000,000 tons shipped over all railroads in that year.

In 1864 the Railroad Company by merger with a coal 
company acquired a small acreage of anthracite-containing 
land and thereupon added the mining, shipping and selling 
of coal to its duties as a carrier.

The annual reports of the Railroad Company show that, 
as early as 1868, it entered upon the policy of acquiring by 
purchase and lease the control of as much as possible of the 
anthracite coal-containing lands tributary to its lines of 
railroad for the purpose of preventing, or, when it had 
become established of suppressing, competition in the 
carrying of coal over its interstate lines to interstate 
markets.

Thus the annual report of the Company for 1868 shows 
that, it having been determined that it was of “the utmost 
importance” to the future welfare of the company to se-
cure “control of tonnage for our roads from regions having 
other outlets to market,” the Company, by merger of two 
coal companies, obtained coal lands which secured to it 
the whole trade of the Hazelton Coal field and “the with-
drawal from competition” of a business so large as to 
greatly strengthen the “future prospects of our road.”

In 1869 the policy of securing a proportion of the coal 
trade from each region by the purchase of interests in 
companies owning lands on or near the several branches of 
the company was approved and “continued.”

In 1871 it is reported, “We have continued to acquire 
interests in coal lands situated in our various regions.”

In 1872, after detailing the purchase for $2,000,000 of 
5800 acres of land having upon it ten collieries, the report 
of the Company declares that, “Should there be a corre-
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spending increase for a year or two more the total consump-
tion will so nearly equal the full capacity of the mines for 
production as to render unnecessary all attempts to regulate 
or control the trade.”

After reciting that a contract had been entered into 
granting to the Delaware, Susquehanna & Schuylkill 
Railroad Company trackage rights to tidewater, the 
report of the Railroad Company for 1894 continues, saying 
that there is thereby assured to the Company “an im-
portant traffic ... for which several outlets existed 
and which had been in contention for some time previously. 
It also removed an incentive to the construction of further 
new lines into the territory tributary to the Lehigh Valley 
System.”

Although in 1875 it caused the Coal Company (herein-
after discussed) to be organized for the purpose of taking 
title to coal lands then owned or which might thereafter be 
purchased, and although the Anti-Trust Law was enacted 
in 1890, nevertheless, the Railroad Company continued its 
policy of purchasing for control and from time to time it 
acquired and took in its own name the title to extensive 
tracts of coal lands and to stocks in coal companies. Thus 
in 1885 it acquired the entire capital stock of the Wyoming 
Valley Coal Company, the owner of 1657 acres of anthra-
cite land, in 1900 it acquired the entire capital stock of the 
Westwood Coal Company, a considerable owner of anthra-
cite land, in 1901 it acquired the entire capital stock of the 
Connell Coal Company, and in the same year the entire 
capital stock of the Seneca Coal Company, the owner of 
1308 acres of anthracite land.

In the years prior to 1905 the Railroad Company made 
a number of other purchases of coal land, but in that year 
it made its largest single and most significant purchase, 
when it acquired, for the sum of $17,440,000, all of the 
capital stock of Coxe Brothers & Company, Inc. This 
company was the largest independent coal operator then
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on thé line of the Railroad Company, and Its production 
for 1905 exceeded 1,100,000 tons. It not only owned 
extehsive areas of coal land, on which were located eight 
collieries, but it was also owner of all of the capital stock of 
the Delaware, Susquehanna & Schuylkill Railroad Com-
pany, which owned fifty miles of railway which served 
other large independent mines in addition to those of Coxe 
Brothers & Company, Inc. This railroad had connections 
with the Reading, Pennsylvania and New Jersey Central 
lines, which were taken up or fell into disuse when the 
control of it passed to the defendant Lehigh Valley Rail-
road Company. The Railroad Company continued to 
own all the capital stock of Coxe Brothers & Company, 
Inc., to the time the testimony was taken in this suit and 
it is admitted that that company then held in fee or under 
long lease 36,490 acres of land in the anthracite field, 
7,169 acres of which were known to contain anthracite 
coal. This purchase was confessedly made to prevent 
the diversion of traffic to other lines, and, while the com-
pany was continued in form as a separate corporation, the 
officers and directors of the Coal Company were made its 
officers and directors, and in June following the year of the 
purchase its directors by resolution provided that the net 
earnings of the company should be paid to the Railroad 
Company without the formality of declaring a dividend, 
and this practice continued until 1911.

Thus, this important Coal Company and its railroad 
became a mere coal-producing and transporting agency of 
the defendant Railroad Company.

In 1874 the State of Pennsylvania adopted a constitu-
tion containing the provision that:

“No incorporated company doing the business of a 
common carrier shall, directly or indirectly, prosecute or 
engage in mining or manufacturing articles for transpor-
tation over its works.” (Constitution of Pennsylvania, 
1874, Art. 17, § 5.)
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Prior to this time the Railroad Company had been a 
large owner, miner, shipper and seller, as well as carrier, of 
anthracite coal and, as if for the purpose of complying with 
the new constitution of the State from which it derived its 
franchise, it caused the Lehigh Valley Coal Company to 
be created in 1875 by the consolidation of two smaller 
companies. This company, which was organized for the 
purpose of taking title to coal lands and stocks in coal com-
panies, then owned or thereafter to be acquired by the 
Railroad Company, and to conduct the business of min-
ing, shipping and selling coal, had an original capital of 
$650,000, which was afterwards increased to $1,965,000, 
all of which has been owned by the Railroad Company 
from the beginning. Coal-producing lands and stocks in 
various coal companies were purchased from time to time 
by the Railroad Company, directly or through advances of 
money to the new coal company for that purpose, title 
thereto being taken in the Coal Company, with the result: 
that when this suit was commenced that company ad-
mitted itself to be the owner of 54,229 acres of land in the 
anthracite-producing regions, of which 24,748 acres were 
located along the lines of the Railroad Company; that 
the funded debt of the company had become $20,000,000; 
and that the value of its assets amounted to about $35,000,- 
000. Eight and one-half million tons of anthracite, of the 
thirteen millions carried by the Railroad Company in 1913, 
were produced by this Coal Company and by Coxe Broth-
ers & Company, Inc., owned, as we have seen, by the Rail-
road Company. The combined acreage of lands owned by 
the Coal Company and by Coxe Brothers & Company, Inc., 
is admitted to be 90,719 acres, of which 61,238 acres are 
located along the lines of the Railroad Company. The 
annual reports of the Coal Company show that in 1903 
56.77% of the coal transported over the Railroad was 
produced by the Coal Company and its affiliated com-
panies; that in 1906 the percentage produced and pur-
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chased was 85.25% of that transported; and in 1907 it was 
87.11%. The Interstate Commerce Commission found 
that in 1908 the company controlled 95% of the tonnage 
moving over its line to tidewater. Meeker & Co. v. 
Lehigh Valley R. R. Co., 211. C. C. 129, 154.

The Railroad Company and the Coal Company had 
usually the same president, secretary, treasurer and audi-
tor, and the latter company admits, as it must, that the 
Railroad Company “as the owner of stock controls and 
long since has been controlling the election of its di-
rectors.” The Railroad Company constantly advanced 
large sums of money to the Coal Company for the pur-
chase of property and for operating capital. The total of 
these advances to the year 1892 exceeded $15,500,000, 
which amount, however, was reduced by operations of the 
Coal Company to $11,500,000. The Coal Company never 
paid any dividends, its earnings being frankly treated as 
those of the Railroad Company, and the financial and 
other relations between the two companies were so inti-
mate and interlaced that in argument it is admitted that 
“in the last analysis the assets of the Coal Company are 
the assets of the Railroad Company.”

There is much more in the record to like effect, but suffi-
cient has been stated to make it clear beyond controversy, 
that the Coal Company was organized and conducted as a 
mere agency or instrumentality of the Railroad Company, 
for the purpose of avoiding the legal infirmity which it was 
thought might inhere in the owning of coal lands and in 
the conducting of coal mining, shipping and selling opera-
tions by the Railroad Company, and that the policy of 
purchasing and leasing coal lands tributary to its lines for 
the purpose of controlling interstate trade and commerce 
in anthracite coal and of preventing and suppressing com-
petition therein, was deliberately entered upon by the 
Railroad Company, and in combination with its agency, 
the Coal Company, was consistently pursued, with in-
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creasing energy and scope after the passage of the Anti- 
Trust Act, until the commencement of this suit, unless 
these purposes and results, in point of law, were modified 
and cured by the organization in 1912 of the Sales Com-
pany and by the functions which it performed—which 
remain to be considered.

On January 11, 1912, the board of directors of the 
Railroad Company requested the directors of the Coal 
Company “to consider the propriety of organizing a coal 
sales company” and of entering into a contract with it 
when formed “for a limited time” for the purchase and 
sale by it “of the coal mined, purchased and owned by the 
Coal Company.” The board also requested that the privi-
lege of subscribing for the stock of the new company be 
extended, “not to the Railroad Company, but, pro rata, to 
the common and preferred stockholders of the Railroad 
Company.” As if anticipating compliance with its request 
on the part of the Coal Company, of which it owned all of 
the stock, the officers of the Railroad Company were 
authorized at the same meeting of the board to take such 
action and make such conveyances as might be deemed 
necessary or advantageous in perfecting the sales arrange-
ment with the new company to be organized, and in aid of 
the enterprise a dividend of ten per cent, on the stock of 
the Railroad Company was declared, payable on Feb-
ruary 26, which amounted in the aggregate to $6,060,800.

On the same day the board of directors of the Coal 
Company resolved: that the new Sales Company should be 
organized, as requested by the Railroad Company, with a 
capital stock of $10,000,000, but that only $6,060,800 of it 
should be issued; that when the new company was formed 
the Coal Company should, “if possible,” contract with it 
for a “limited time” for the sale to it “of all coal which 
shall be mined, purchased, owned or acquired” by the 
Coal Company during the term of the proposed contract, 
so that the title to such coal should vest in the Sales
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Company “before the transportation thereof shall be 
commenced.”

The privilege of subscription to the capital stock of the 
new company was restricted to the stockholders of the 
Railroad Company.

The Sales Company was promptly organized and the 
minutes of the company show that slightly less than 97% 
of the stock was subscribed for by stockholders of the 
Railroad Company.

The Sales Company had seven directors. One of these, 
J. W. Skeele, who was also elected president, had been 
general sales agent of the Coal Company; another, W. R. 
Evans, had been assistant to the general sales agent of the 
Coal Company; another, L. D. Smith, was a director of the 
Railroad Company, and a fourth, Paul Moore, was a son 
of a large stockholder in the Railroad Company. The 
vice president of the company, G. N. Wilson, had been 
general auditor of the Railroad Company, and the treas-
urer, W. J. Burton, had been employed as assistant 
secretary of the Coal Company.

It is too plain for discussion that with a company thus 
organized and officered, the making of a contract by the 
Coal Company for the sale of all of its coal to the Sales 
Company was, in substance and effect, making a contract 
with itself, the terms of which it could determine in its 
discretion.

Immediately after the organization of the Sales Com-
pany, the anticipated contract between that company and 
the Coal Company for the purchase of all the coal which 
the latter might mine or purchase was entered into and 
bears date March 1, 1912. This contract was to continue 
for ten years unless terminated in the manner which it 
provides for, and its terms are so nearly identical with the 
earlier Lackawanna contract, which is considered in United 
States v. Delaware, Lackawanna & Western R. R. Co., 238 
U. S. 516, that the judge who tried this case below, with



266 OCTOBER TERM, 1920.

Opinion of the Court. 254 U. S.

entire propriety, says that the differences between the two 
are “wholly unsubstantial” (225 Fed. Rep. 401). This 
court held that the contract in the Lackawanna Case was 
void because violative of the provisions of the Anti-Trust 
Act and the Commodities Clause of the Act to Regulate 
Commerce.

The discussion of the Lackawanna contract is so full and 
satisfactory in 238 U. S. 516, that it would not serve any 
useful purpose to comment in detail upon the contract 
which we have here. It will suffice to say that the provi-
sions of the Lackawanna contract, which were clearly 
determinative of the former decision by this court, are 
plainly the same in substance, and almost exactly the 
same in form, as those in the contract we are considering, 
viz: The agreement (1) of the Coal Company to sell and of 
the Sales Company to buy all of the coal mined by the Coal 
Company from lands owned or leased by it, together with 
all coal which it might purchase; (2) that the prices to be 
paid for the more important grades of coal shall be sixty- 
five per cent, of the New York prices—the two contracts 
are in precisely the same words in this respect; (3) that, 
with negligible exceptions, the Sales Company is to sell no 
other coal, for itself or for any other, than that “pur-
chased” from the Coal Company; (4) that the Coal Com-
pany shall lease all of its facilities, structures and trestles 
to the Sales Company; (5) that either party shall have the 
right to abrogate and cancel the contract upon giving to 
the other six months’ notice of its desire so to do; (6) that 
the Sales Company shall not buy coal except from the 
Coal Company—a provision which excludes the Sales 
Company, potentially a strong competitor, from the 
market. The Coal Company purchased 2,960,000 tons of 
coal in 1911 in addition to that which it mined.

These are the contract provisions which led this court, in 
the former case, to hold that a corporation organized and 
circumstanced as is the Sales Company which we have
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here,—subject to be stripped at the will of another of all of 
its business and of all its facilities for carrying on the busi-
ness for which it was incorporated—was neither an “inde-
pendent buyer nor a free agent.”

Being entirely satisfied with the reasoning upon which 
the Lackawanna Case proceeds to its conclusion, we hold 
now, as it was there in principle held: that the purchase in 
form by the Sales Company did not so dissociate the Rail-
road Company from the transportation of coal in which it 
was interested as to meet the requirements of the law, that 
the contract, nominally of purchase, was so calculated to 
restrain interstate trade as to be obnoxious to the Anti- 
Trust Act of Congress, and that for this reason it is un-
lawful and void.

It will be of service in determining the purposes of the 
defendant Railroad Company with its corporate subsid-
iaries in the activities thus discussed, to recall the history 
of the defendant Railroad Company, as it appears in the 
decisions of this and of other courts.

In 1892 the defendant Railroad Company and the 
Central Railroad Company of New Jersey leased their 
lines of railway for the term of 999 years to the Reading 
Railroad Company, a parallel competing carrier, exten-
sively engaged in mining, marketing and selling anthracite 
coal. This combination, had it become operative, would 
have gone far toward monopolizing the interstate transpor-
tation and trade in anthracite coal of our entire country, 
but all operations under the lease of the Central Railroad 
Company of New Jersey were enjoined by the New Jersey 
courts, for the reason that it was deemed to be in re-
straint of trade, against public policy and calculated to par-
tially destroy competition in the production and sale of 
anthracite coal, a staple commodity of the State. Stock- 
ton v. Central R. R. Co., 50 N. J. Eq. 52. Thereupon 
the lease of defendant’s property was abandoned and 
surrendered.
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Six years later, in 1898, the defendant Railroad Com-
pany combined with the Reading and four other railway 
companies to contribute a large sum of money, which was 
successfully used to prevent the construction of a pro-
jected, competing line of railroad from the anthracite 
fields to tidewater. Of this enterprise this court said: 
“We are in entire accord with the view of the court below 
in holding that the transaction involved a concerted 
scheme and combination for the purpose of restraining 
commerce among the States in plain violation of the Act 
of Congress of July 2,1890.” United States v. Reading Co., 
226 U. S. 324, 355.

Four years later, in 1902, the defendant Railroad Com-
pany united with the Reading and four other anthracite 
carriers in a combination to control the entire tonnage of 
coal produced by independent operators along the lines of 
their respective railways. The device this time resorted to 
was a contract to purchase all the coal produced by inde-
pendent mines, then opened or which might thereafter be 
opened by the vendors, and to pay therefor sixty-five per 
cent, of the market price prevailing at tidewater points at 
New York, to be computed from month to month by an 
arbitrator to be selected by agreement. These contracts 
were elaborately considered and unsparingly condemned 
by this court in the case which is cited, and the conclusion 
reached was that the defendants in that case had unlaw-
fully combined, by and through the instrumentality of the 
sixty-five per cent, contract, for the purpose of controlling 
the sale at tidewater of the independent output of anthra-
cite coal. The contracts were declared to be unlawful and 
were ordered cancelled. 226 U. S. 370, 371, 373.

In 1911, in Meeker & Co. v. Lehigh Valley R. R. Co., 21 
I. C. C. 129, 154, 163, the Interstate Commerce Commis-
sion held that the only line of demarkation between the 
Lehigh Valley Railroad Company and the Lehigh Valley 
Coal Company was one of bookkeeping; that the Rail-
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road Company had “ monopolized the coal field served by 
it” and that it had been guilty of unjust discrimination 
and of charging unreasonable rates for which reparation 
was awarded. 23 I. C. C. 480. This decision was sus-
tained by this court in Meeker & Co. v. Lehigh Valley R. R. 
Co., 236 U. S. 412.

And yet again, in 1915, the Interstate Commerce Com-
mission, after an investigation extending over three years, 
in which the defendant Railroad Company and all other 
initial carriers of anthracite were parties, held that the 
rates charged by the defendant and other carriers to tide-
water and to certain interior points were unreasonable; 
that by trackage and other arrangements they had ex-
tended advantages to their subsidiary coal companies, to 
the prejudice of other shippers; and that concessions as 
obnoxious as “direct cash rebates” had been made to such 
coal companies. In the Matter of Rates, Practice, Rules, 
and Regulations Governing the Transportation of Anthracite 
Coal, 35 I. C. C. 220.

This history of almost twenty-five years casts an il-
luminating light upon the intent and purpose with which 
the combination here assailed was formed and continued. 
Standard Oil Co. v. United States, 221 U. S. 1, *76.

Without further comment, this discussion of the record 
requires us to conclude that it is clearly established that 
prior to the enactment of the Anti-Trust Act, the Railroad 
Company, in combination with its coal company subsid-
iary, deliberately entered upon a policy of making ex-
tensive purchases of anthracite land tributary to the 
Railroad Company’s lines, for the purpose of controlling 
the mining, transportation and sale of coal to be obtained 
therefrom and of preventing and suppressing competition, 
especially in the transportation and sale of such coal in 
interstate commerce, and that this policy was continued 
after the passage of the Anti-Trust Act with increasing 
energy and tenacity of purpose, with the result that a
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practical monopoly was attained of the transportation 
and sale of anthracite coal derived from such lands.

The area of the anthracite territory is so restricted that 
to thus obtain control of the supply of such coal on a great 
system of railway (the amount transported exceeded one-
fifth of the entire production of the country for the year 
before this suit was commenced) by a combination of 
corporations, such as we have here, and by such methods 
as we have seen were employed, effected a restraint of 
trade or commerce among the several States and con-
stituted an attempt to monopolize and an actual monop-
olization of a part of such trade or commerce in anthra-
cite coal, clearly within the meaning of the first and second 
sections of the Anti-Trust Act as they have frequently 
been interpreted by this court. Standard Oil Co. v. United 
States, 221 U. S. 1, 61; New York, New Haven & Hartford 
R. R. Co. v. Interstate Commerce Commission, 200 U. S. 
361, 392, 393; United States v. Union Pacific R. R. Co., 
226 U. S. 61; International Harvester Co. v. Missouri, 234 
U. S. 199, 209; United States v. Delaware, Lackawanna & 
Western R. R. Co., 238 U. S. 516, 533; United States v. 
Reading Co., 253 U. S. 26.

Since we have also found that the contract between the 
Coal Company and the Sales Company was a mere device 
to evade the Commodities Clause of the Interstate Com-
merce Act and therefore void, it results that the decree 
of the District Court must be reversed and the case 
remanded with instructions to enter a decree, in conform-
ity with this opinion, dissolving the combination effected 
through the intercorporate relations subsisting between 
the Lehigh Valley Railroad Company, the Lehigh Valley 
Coal Company, Coxe Brothers & Company, Inc., the 
Delaware, Susquehanna & Schuylkill Railroad Company 
and the Lehigh Valley Coal Sales Company, with such pro-
visions for the disposition of all shares of stock, bonds, 
or other evidences of indebtedness, and of all property
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of any character, of any one of said companies owned or 
in any manner controlled by any other of them as may 
be necessary to establish their entire independence of and 
from each other. The contract of March 1,1912, between 
the Coal Company and the Sales Company must be 
decreed to be void and all contract relations between the 
two companies enjoined which would serve in any manner 
to render the Sales Company not entirely free to extend 
its business of buying and selling coal where and from 
and to whom it chooses with entire freedom and independ-
ence, so that it may in effect, as well as in form, become 
an independent dealer in coal, and free to act in competi-
tion, if it desires, with the defendant Coal Company or 
Railroad Company.

As to the New York & Middle Coal Field Railroad & 
Coal Company, the G. B. Markle Company, the Girard 
Trust Company and the individual defendants, the bill 
must be dismissed.

Reversed and remanded with instructions to enter a decree 
in conformity with this opinion.

The  Chief  Justi ce  and Mr . Justi ce  Holme s , while if 
they exercised an independent judgment would be for 
affirmance, nevertheless concur in the conclusion now 
announced by the court because they consider that they 
are so constrained to do in virtue of the controlling effect 
of the previous decisions in the Lackawanna and Reading 
Cases cited in the opinion of the court.

Mr . Just ice  Mc Reynolds  and Mr . Just ice  Bran -
deis  did not take part in the consideration and decision 
of this case.



272 OCTOBER TERM, 1920.

Opinion of the Court. 254 U. 8.

HAUPT v. UNITED STATES.

APPEAL FROM THE COURT OF CLAIMS.

No. 85. Argued November 10, 1920.—Decided December 6, 1920.

Appellant sued to recover a large sum of money for the use which 
he claimed the Government had made of his patented improve-
ments in dikes and breakwaters in the construction of jetties, 
which, with dredging, had resulted in rendering navigable to sea-
going vessels the channel of Aransas Pass, on the coast of Texas. 
Held, that the appropriation acts evinced the willingness of Con-
gress to expend money in testing his patented devices, but no 
intention to pay him until their usefulness should be proved; and 
that no promise of the Government to pay him for the use made 
could reasonably be implied. P. 278.

53 Ct. Clms. 591, affirmed.

The  case is stated in the opinion.

Mr. Benjamin Carter, with whom Mr. George Ramsey 
was on the brief, for appellant.

Mr. Daniel L. Morris, Special Assistant to the Attorney 
General, with whom Mr. Assistant Attorney General Davis 
and Mr. Edward G. Curtis, Special Assistant to the Attor-
ney General, were on the brief, for the United States.

Mr . Just ice  Clark e delivered the opinion of the 
court.

Aransas Pass is an inlet, naturally too shallow for ocean 
navigation, connecting the waters of the Gulf of Mexico 
and those of Aransas Bay and the Bay of Corpus Christi 
on the coast of Texas. The problem of obtaining a navi-
gable channel through this Pass occupied the attention 
of the Government and of private enterprise for many
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years prior to 1912, when a channel of the desired depth 
of twenty feet was obtained.

This is a suit instituted by the appellant, Haupt, a dis-
tinguished engineer and the patentee of improvements 
in dikes and breakwaters, to recover a large sum of money 
for the use which he claims the Government made of his 
invention in the construction of jetties, which, with dredg-
ing, resulted in the creating of the Aransas Pass channel 
in 1912. The Court of Claims dismissed the petition hold-
ing that no contract, express or implied, with the United 
States was shown for the use of appellant’s patented in-
vention and that it was therefore without jurisdiction.

A resum6 of what was done in the effort to procure the 
channel, which is necessary to a decision of the case, will 
develop the relations of the appellant to the enterprise 
and to the Government on which he bases his claim.

Between 1880 and 1889 the United States Government 
constructed what is designated in the record as the“ Mans-
field Jetty,” 5,500 feet in length, designed to deepen the 
channel through the Pass,—but it had no appreciable 
effect on the depth of water and the work was suspended 
in 1889.

In 1890 the State of Texas chartered the Aransas Pass 
Harbor Company, a private corporation, organized for 
the purpose of improving the channel at Aransas Pass, 
and in the same year Congress authorized the company 
to construct such jetties and breakwaters as might be 
necessary to create and permanently maintain a navi-
gable channel “ across the outer bar, which obstructs 
the entrance to Aransas Pass Harbor.” This company 
built the jetty designated in the record as the “Nelson 
Jetty,” about 1,800 feet in length, which also failed to 
deepen the channel and was abandoned in 1893.

In 1894 another act of Congress granted an extension 
of time to the same company to further pursue its objects, 
and at this point in the history the appellant appeared
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with United States Patent No. 380,569 for certain improve-
ments in dikes and breakwaters for improving the channels 
of rivers and harbors.

In the view we take of the case it will be a sufficient 
statement of the principle involved in, and of the claims 
of, appellant’s patent to say that the inventor aimed to 
accomplish results with a single jetty, of a form specially 
adapted to each locality, which had theretofore been 
accomplished only with two or more jetties. The claims 
are variously worded, as usual, but the substance of the 
alleged discovery is, that the study of the conformation 
of the bottom and shores of a given locality and of the pre-
vailing currents, tidal and other' will enable one skilled 
in the art to so apply the principles disclosed in the patent 
as to give such form and location to a single breakwater 
or jetty that it will “cut the advancing waves” and 
“resist and decompose the flood resultant ” in such manner 
that, without the aid of a second jetty or of dredging, it 
will scour out and maintain a channel of the required 
depth in a designated location.

The appellant granted a license to the Aransas Pass 
Harbor Company to use his patented device or design, 
on condition that the work should be done under his 
supervision, and he thereupon prepared the necessary 
plans and drawings for the construction which he thought 
would effectuate the desired result. The cost of the jetty, 
as thus designed by the appellant, was too great for the 
resources of the company and, upon request, he eliminated 
a portion of it which reduced the estimated cost by one- 
half. The jetty thus modified consisted of a reverse curve 
or letter S and a contract for the construction of it was 
let in July, 1895. Work was prosecuted vigorously until 
the following January, by which time it was ascertained 
that a portion of the first, the “Mansfield Jetty,” which 
had been reported officially as having disappeared, was 
still in place and in such a position, it was claimed, as to
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prevent free erosion by the currents as they had been and 
would be modified by the new jetty under construction. 
Thereupon a contract was let for the removal of a part of 
the 11 Mansfield Jetty,” but in May, 1897, before the new 
jetty was completed or the old one removed, all work was 
suspended.

This suspension in the month of May, 1897, marks the 
end of the effort to obtain the desired channel through 
private enterprise, and Congress, in May of the following 
year, by resolution called upon the Secretary of War to 
prepare and submit plans for the deepening of the Pass to 
at least twenty feet. Six months later a board created by 
the War Department reported in favor of two jetties, to be 
supplemented by dredging. It was recommended that 
the northerly jetty should be located substantially upon 
the fine of the one partially constructed by the Aransas 
Pass Harbor Company and the other some distance 
southerly from it.

While the subject was thus before Congress, appellant 
brought his plan for dealing with the problem to the atten-
tion of the committee, and proposed to enter into a con-
tract to construct and maintain the desired channel for a 
much less stun of money than the estimated cost of the 
work recommended by the War Department board. His 
proposition was given serious attention and, although 
it was rejected, he was assured by members of the con-
gressional committee that they desired to give his plan a 
trial,—as well they might, for, if it had proved successful, 
it would have resulted in a great saving to the Govern-
ment in dealing with many like situations and problems.

Before any further work was done, the Aransas Pass 
Harbor Company conveyed to the United States the jetty 
or breakwater, which we have seen was constructed as 
designed by appellant, and Congress, in 1899, appropriated 
$60,000 for dredging and improving the Pass, but with the 
proviso that the Secretary of War was authorized “to
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contract for the removal of that portion of the old Govern-
ment jetty [the Mansfield Jetty] in said harbor from the 
end nearest the curved jetty” constructed by the Aransas 
Pass Harbor Company, but in such manner as not to inter-
fere with that jetty. This is a plain indication of interest 
on the part of Congress in appellant’s theory or method of 
dealing with the problem, for he was claiming that the old 
jetty constituted an obstruction to the action of the water 
and prevented the jetty which the Harbor Company had 
built under his direction from scouring out the desired 
channel.

That appropriation was expended and three years later, 
in 1902, Congress appropriated $250,000 for continuing 
the improvement of the Pass, but again with the proviso 
“that the work at this harbor shall be confined to the 
completion of the north jetty in accordance with the 
design and specifications of the Aransas Pass Harbor 
Company, and in continuation of the work heretofore 
carried out on said jetty by said company.”

Here again is plainly evidenced the purpose of Congress 
to give appellant’s theory a full and fair trial, for, it should 
be noted, as yet it had never been reduced to actual 
practice.

Plans and specifications for the contract under this 
second appropriation were drawn by the Government 
engineer in charge and were by him submitted to the Aran-
sas Pass Harbor Company and the appellant suggested 
amendments, which were adopted. Among other things 
done under this contract was the removal of a considerable 
part of the Mansfield Jetty which the appellant had 
claimed so affected the action of the currents as to prevent 
the obtaining of the desired results from his construction.

Three years later, in 1905, Congress appropriated a 
further sum of $100,000, and in 1906 a like amount, for the 
improvement of the Pass and in each case the provision 
was incorporated that the money was to be applied to
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construction “in accordance with the design and specifi-
cations of the Aransas Pass Harbor Company, and in 
continuation of the work heretofore done.”

The findings of the Court of Claims are: that in com-
pliance with the provisions of these various acts the work 
of improvement was continued and completed in 1906, in 
accordance with the plans and specifications, as modified 
by appellant; that from 1896 to 1906 the depth and width 
of the channel were variable and shifting, with a ruling 
depth of only six feet of water in 1908; and that the evi-
dence does not show to the satisfaction of the court that 
the so-called Haupt jetty, which was constructed under 
appellant’s direction, “did produce, or would have pro-
duced, a navigable channel of the necessary or proper 
depth and width for navigation purposes.”

It is upon the terms in which the three appropriations 
were made in 1902, 1905 and 1906, each for the construc-
tion or completion of the project “ in accordance with the 
design and specifications of the Aransas Pass Harbor 
Company,” that the appellant relies, and from them it is 
argued that a contract to pay him for the use of his design 
and for the impairment of his patent should be derived. 
But we not only have the Court of Claims finding that the 
experiment of attempting to procure the desired channel 
by appellant’s method and under his plans, pursued 
through many years and definitely for four years, from 
1902 to 1906, at an expense to the Government of $450,000, 
resulted in failure, but we have the further action of Con-
gress, next to be described, which clearly shows the cor-
rectness of the court’s conclusion.

In March, 1906, as we have seen, the work of improve-
ment according to the plans as modified by the appellant 
was completed without seeming the required channel. In 
the following December, a board, appointed by the War 
Department to further consider the Aransas Pass project, 
recommended that the spacing which Haupt had left
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between the end of his jetty and St. Joseph’s Island, for its 
influence on the currents, should be closed and that a 
parallel jetty should be built to the south of the Haupt 
jetty, thus making the project one of two jetties, instead of 
the single jetty of appellant’s plan.

In 1907 Congress appropriated $200,000, and authorized 
contracts for the additional amount of $290,000 for im-
proving the Pass “in accordance with the plans submitted 
in its report of December twenty-second, nineteen 
hundred and six, by the Board of Engineers created by 
authority of [the] Act of June thirteenth, nineteen hundred 
and two.” It will be seen that all reference to appellant’s 
method of solving the problem disappeared from this 
act, which adopted the new plan of solution.

Contracts were made under this appropriation of 1907 
and a second jetty, generally parallel to the Haupt jetty, 
was commenced in March, 1908, and completed in 1911. 
The Court of Claims finds: that, beginning with 1912, 
coastwise and seagoing vessels have been going through 
the Pass and that in that year the port of “Aransas Pass” 
was given the status of a commercial port on a par with 
Galveston by the Railway Commission of Texas; that 
“dredging was necessarily done in the years 1912 and 1915, 
inclusive, to maintain a proper navigable depth of channel 
in the pass”; and that this construction as ultimately 
completed “did not embody any of the devices of the 
plaintiff’s [appellant’s] letters patent No. 380,569.”

It is, of course, essential to recovery by appellant on a 
quantum meruit, that he should prove a contract express or 
implied, on the part of the Government to pay him, that 
his patented method of construction was used, and what 
the value of it was. Gibbons v. United States, 8 Wall. 269; 
Ball Engineering Co. v. White & Co., 250 U. S. 46. The 
three acts requiring the money appropriated to be used in 
accordance with the design and specifications of the 
Aransas Pass Harbor Company, which were prepared by
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appellant, implied clearly that Congress intended to give 
the experimental construction of appellant a fair trial and 
common honesty would infer a disposition, but not a con-
tract, to pay for the use of the patented form of con-
struction, if it should be found to be valuable. But, 
saying as much as it did, the failure of Congress to 
say more imports a determination on its part to hold 
within its discretion the decision as to the usefulness 
of appellant’s ideas and as to what, if anything, should 
be paid for them. The absence of any reference to ap-
pellant or to his patent and of any words implying a 
contract to pay him, from the three acts of Congress in 
which reference is so distinctly made to the specifications 
embodying his ideas, is unmistakable evidence that 
Congress deliberately dealt with appellant’s theories as 
still in the experimental stage, and that it was willing to 
use the public money to give them a trial in practice, but 
that payment for them was reserved for consideration until 
their usefulness should be established,—and this, the find-
ing by the Court of Claims shows, was never done.

For these reasons, to the sufficient finding that the 
construction which produced the desired channel did not 
embody any of the devices of the appellant’s patent, we 
must add that the record fails wholly to show anything 
from which a promise by the Government to pay for the 
use of such devices can reasonably be implied, and there-
fore the judgment of the Court of Claims must be affirmed.

Being of opinion that our conclusion would not be 
affected by any findings to be made on the points asked for 
in the appellant’s motion to remand for additional findings 
of fact, that motion is denied.

Affirmed.
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STATE OF OKLAHOMA v. STATE OF TEXAS, 
UNITED STATES, INTERVENER.

IN EQUITY.

No. 23. Original. Motion for order on receiver submitted Novem-
ber 15, 1920.—Order entered December 6, 1920.

Order directing receiver to return certain lands, etc.

Upon  consider ation  of the motion of the General Oil 
Company filed herein November 15, 1920, for an order 
authorizing Frederic A. Delano, Esq., Receiver herein, to 
return to said company certain lands claimed under pat-
ents from the State of Texas, and the consent of T. P. 
Roberts and R. S. Allen, owners of patented lands, filed on 
the date last mentioned, and the response of the Receiver 
to said motion filed November 20, 1920.

It  is  ordered  that said Receiver do return to said 
General Oil Company one certain well known by Recei-
ver’s number one hundred and seventy-six (176), which 
lies south of the south edge of the sand bed of the Red 
River as it was on the first day of April, 1920, (marked 
generally by the border line of vegetation along the edge 
of the flood plain), together with the land appurtenant 
thereto lying to the south of the south edge of the sand bed 
of said river, and the structures, equipment, and material 
pertaining to said well, and the net proceeds of the produc-
tion thereof that have come to the hands of said Receiver, 
less operating expenses and reservations, upon terms that 
said General Oil Company comply with the provisions 
contained in the order of this Court made June 7, 1920, 
respecting the return of certain lands lying south of the 
south edge of the sand bed of said river which were on the 
first day of April, 1920, in the possession of persons claim-
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ing under patents from the State of Texas, and not in-
cluded in the river bed lands as in said order defined.

It  is  fur ther  ordered  that except as herein above 
granted the motion of said General Oil Company for the 
return of lands, filed November 15, 1920, be, and it is 
hereby, denied.

UNITED STATES v. WHEELER ET AL.

ERROR TO THE DISTRICT COURT OF THE UNITED STATES FOR 
THE DISTRICT OF ARIZONA.

No. 68. Argued April 28, 1920.—Decided December 13, 1920.

1. In all the States, from the beginning down to the establishment 
of the Articles of Confederation, the citizens possessed the right, in-
herent in citizens of all free governments, peacefully to dwell within 
the limits of their respective States, to move at will from place to 
place therein, and to have free ingress thereto and egress therefrom. 
A consequent authority resided in the States to forbid and punish 
violations of this right. P. 293.

2. Uniformity of this right was secured by the Articles of Confedera-
tion, not by lodging power in Congress to deal with the subject, 
but by subjecting the continued state power to the limitation that it 
should not be used to discriminate, Art. IV providing that the free 
inhabitants of each State, with certain exceptions, should be en-
titled to all the privileges and immunities of free citizens in the 
several States, and that the people of each State should have free 
ingress and regress to and from any other State. P. 294.

3. The Constitution, by Art. IV, § 2, plainly intended to preserve 
and enforce this limitation imposed upon the several States by Art. 
IV of the Articles of Confederation, and in so doing necessarily 
assumed that the States possessed the authority to protect the right 
of free residence, ingress and regress as a part of their reserved power. 
Id.

4. The Constitution does not guarantee this right against wrongful 
interference by individuals, but only against discriminatory action 
by States. P. 297. Crandall v. Nevada, 6 Wall. 35, distinguished.
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5. A conspiracy to deprive citizens of the United States of their right 
to remain in a particular State, by seizing them and deporting 
them to another State, is not an offense under § 19 of the Criminal 
Code.

254 Fed. Rep. 611, affirmed.

The  case is stated in the opinion.

Mr. W. C. Herron, with whom Mr. Assistant Attorney 
General Stewart was on the briefs, for the United States :

Our claim, and our entire claim, is that the right of free 
ingress and egress is secured, not by any express provision 
of the Constitution (except in so far as the Fourteenth 
Amendment enlarges the scope of the term “citizen of the 
United States”), but impliedly*by the creation of citizen-
ship of the United States, as contradistinguished from 
purely state citizenship, which the Constitution as cer-
tainly and immediately effected as it did the Union itself. 
It was “the people of the United States” who ordained 
and established the Constitution, and it was they who, 
upon its ordination and establishment, became citizens of 
the United States. McCulloch v. Maryland, 4 Wheat. 316, 
403, 404.

Prior to the Constitution the rights of such persons 
(if any) would be governed by international or municipal 
law. They would not differ materially in this respect from 
the rights of persons who were expelled at the present day 
from one of the United States into Canada or Mexico. In 
so far as the political bodies themselves were concerned, 
the only action possible would be diplomatic correspond-
ence, followed (it may be) by reprisals or even by war. 
In so far as the individuals injured were concerned, there 
might be, either under international or under municipal 
law, prosecutions in the State ab quo, or, perhaps in the 
State ad quem, if it could be said that the crime was con-
summated in the latter.

What would be the situation after the Constitution?
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For, in so far as greater or additional rights appear at the 
later period, such greater or additional rights must neces-
sarily be rights granted and hence secured by the Consti-
tution.

As to the political bodies, the right to diplomatic corre-
spondence, reprisals, and war was expressly taken away by 
the Constitution, Art. I, § 10, and there arose therefrom 
a new and different remedial right, viz., the right to sue in 
the federal courts either the political body or the indi-
viduals responsible for the damage. South Carolina v. 
Georgia, 93 U. S. 4, 9; Missouri v. Illinois, 180 U. S. 208, 
241; s. c., 200 U. S. 496, 518-520; Kansas v. Colorado, 
185 U. S. 125, 146, 147; s. c., 206 U. S. 46, 96, 97; Pennsyl-
vania v. Wheeling Bridge Co., 13 How. 518; Georgia v. 
Tennessee Copper Co., 206 U. S. 230, 237.

The question is, Did the Constitution change' the situa-
tion, as respects the individuals injured, in any respect? 
Did it give them greater or additional rights? Or did it 
leave them as to their rights in the same situation in which 
it found them? Whereas before they were merely citizens 
of one particular State, being aliens in a sense to all others, 
they now became in addition citizens of the United States. 
This was implied in the very formation of the Federal 
Union. A new allegiance was created with a new corre-
sponding duty in the liege of protection to the subjects. 
They came within the “peace of the United States. ” In re 
Neagle, 135 U. S. 1, 69. Their progress therefore from one 
State to another (or into the Territories), their egress from 
one, their ingress into another, while it might find them in 
places where their state citizenship would not give them all 
the rights it did at their domiciles, would never find them 
in any place where the all-prevailing quality of citizenship 
of the United States would not accompany them, with all 
the rights, substantive and remedial, which the term 
denotes.

It is important to emphasize the fact (as we claim)
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that federal citizenship, with all its main privileges and 
immunities, came from the very fact of the institution of 
the new government under the Constitution, and not from 
the Fourteenth Amendment. Of this there can be no 
possible doubt.

It was early assumed and held, that the Constitution 
impliedly created a citizenship of the United States, and it 
followed necessarily that it also impliedly secured the 
requisite privileges and immunities of such a status. 
1 Stat. 103; Talbot v. Jansen, 3 Dall. 133, 136, 153, 154; 
State v. Hunt, 2 Hill, 1, 218-220; Hepburn v. Ellzey, 
2 Cranch, 445; New Orleans v. Winter, 1 Wheat. 91; 
American Insurance Co. v. Canter, 1 Pet. 511, 542; Gassies 
v. Ballon, 6 Pet. 761; Lynch v. Clarke, 1 Sandf. Ch. Rep. 
583, 640, 641, 642; Prentiss v. Brennan, 2 Blatchf. 162, 
164, 165; Minor v. Happersett, 21 Wall. 162, 165-167.

The right of a citizen of one of the States to free ingress 
and regress to or from another State (a right somewhat 
similar to the one set up in the indictment in the case at 
bar), is secured in some sense by § 2 of Art. IV of the 
Constitution. Corfield v. Coryell, 4 Wash. C. C. 371; 
Paul v. Virginia, 8 Wall. 168, 180; Ward v. Maryland, 12 
Wall. 418, 430; Slaughter-House Cases, 16 Wall. 36, 75. 
We, however, expressly disclaim any reliance upon this 
constitutional provision. It was held in the Slaughter- 
House Cases, supra, that the rights referred to in § 2 of 
Art. IV are the fundamental rights of citizenship, as such, 
and not the rights peculiarly conferred upon the citizens of 
the United States first created by the Constitution. The 
rights of ingress and regress are impliedly included in § 2 
of Art. IV merely because included in the fundamental 
rights to life, liberty, and the pursuit of happiness. These 
rights a citizen of a State is entitled to as such. The out- 
land citizen acquires this right under the Constitution 
solely because the domestic citizen has it, and only to the 
same extent. He is entitled only to be free from discrim-
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ination by the State, without “reasonable ground for the 
diversity of treatment.” Travis v. Yale & Towne Mfg. Co., 
252 U. S. 60. His only remedy, therefore, under § 2 of 
Art. IV for actions such as are complained of in the case at 
bar would be by prosecution in the state courts, if the 
laws of the State provided such a remedy. It is possible 
that Congress might provide a remedy, if the State dis-
criminated against him, in regard to such outrages, on 
account of his outland citizenship; but Congress (so far as 
we are aware) has never done so. At any rate § 19, 
Crim. Code, does not do so. It is therefore not enough in 
the case at bar to show that the right set up in the indict-
ment is a fundamental right common to all citizens of 
civilized States everywhere. It must be shown in addition 
that it is a right peculiar to the complex, federal citizenship 
which is at the basis of the “indissoluble Union of inde-
structible States” created by the Constitution of the 
United States.

In this term “citizen of the United States,” are included 
two fundamental concepts, bound together and interact-
ing, viz., the concept of “the United States” as a corporate 
entity, exercising full and paramount sovereignty within 
its constitutional powers over all the persons within its 
territorial limits, and the concept of the several States as 
a collective body, retaining all their sovereign powers and 
activities over the persons within their territorial limits 
except in so far as those powers have been granted to the 
collective aggregate. Langdell, 12 Harvard Law Rev. 365, 
367-370; Tennessee v. Davis, 100 U. S. 257, 263; Ex parte 
Siebold, 100 U. S. 371, 394; Hoke v. United States, 227 U. S. 
308, 321, 322.

The existence of the States prevents a citizen of the 
United States from deriving, as such, a right under the 
Constitution to territorial mobility within the limits of any 
particular State. To that extent he is dependent upon the 
laws and agencies of the several States. The right, how-
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ever, to move freely, suo intuitu, from one State into 
another is an entirely different matter and brings into the 
problem the concept of the Union. It is a right necessarily 
inherent in federal citizenship and secured, therefore, 
by the Constitution. Unless this be true, no Union was 
in fact established in 1789, because no less than this 
can be properly attributed to citizenship of the United 
States.

The injury done by the defendants in this case has a 
double aspect, one toward the individuals deported and 
the other toward the State into which they were deported. 
By their deportation the individuals became, or might 
become, a charge upon the State of New Mexico, a dis-
turbance of its peace, or an offense to its own state policy. 
According to the decisions of this court, and especially 
Kansas v. Colorado, and Missouri v. Illinois, supra, 
the offended State was secured by the Constitution a 
right to sue the offending State in the federal courts, and 
to have applied there, not the law of the offending State, 
but a general or international law. Is not this a strong 
reason for believing that the Constitution also secured a 
right to the individuals, not as citizens of Arizona but as 
citizens of the United States, to have their cases deter-
mined in a federal court by federal law?

In every case in which this court has applied § 19, 
Crim. Code, the claim that the offense was only assault, 
murder, kidnapping, etc., could have been, and in some of 
them evidently was made. Yet this court upheld the 
federal jurisdiction because the real purpose of the con-
spiracy was, not to murder, assault, etc., but to prevent 
voting, to prevent informing of crime, to prevent egress 
from a State. United States v. Waddell, 112 U. S. 76, 80; 
Buchanan v. United States, 233 Fed. Rep. 257.

The Fourteenth Amendment has had no effect upon the 
question presented in this case, except incidentally in so 
far as it has, perhaps, enlarged and constitutionally fixed
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the status of a citizen of the United States. That status 
was fully recognized before the Amendment. See the 
discussion, including the decision by Mr. Justice Johnson 
in Ex parte Eckstein, and an opinion by Attorney General 
Wirt, relative to acts of South Carolina affecting the 
ingress and egress of free negroes. (Reports Committees, 
27th Cong., 3d sess., House Rep. 80, pp. 15, 27, 35; Mass. 
Legal Docs., 1845, Senate No. 31.) See also Prigg v. 
Pennsylvania, 16 Pet. 539; Passenger Cases, 7 How. 283, 
465-467, 492; Crandall v. Nevada, 6 Wall. 35, 43-45. 
Crandall v. Nevada has been referred to by this court in 
later cases with full approval, and undoubtedly represents 
the settled law. It is on principle decisive of the case at 
bar. Slaughter-House Cases, 16 Wall. 36, 79, 80; Twining 
v. New Jersey, 211 U. S. 78, 97, 98; Cooley, Principles of 
Constitutional Law, pp. 245, 246.

The point that in Crandall v. Nevada, the action com-
plained of was by the State itself, whereas in the case at 
bar it is by individuals, does not distinguish that case 
from this one. If the right be one secured by the Consti-
tution, Congress may protect it against action by individ-
uals, as well as against action by the State, if it deem the 
former mode appropriate to the end. This is decided 
in Prigg v. Pennsylvania, supra. The Fourteenth Amend-
ment expressly banned state action, but it did not limit the 
general and original power of Congress to protect rights 
secured by the Constitution in such manner as it thought 
most effective. This is proved by the case of Crandall v. 
Nevada itself, which arose prior to the Fourteenth Amend-
ment and can therefore derive no assistance from its provi-
sions. The fact that only state action was before the court 
in that case proves nothing as to the question whether a 
right of a citizen is secured under the Constitution only 
against state action. Indeed, the fallacy of the argument 
is shown by all the decisions which have held § 19, Crim. 
Code, constitutional. Particular reference may be made
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to the statement of this court in United States v. Reese, 
92 U. S. 214, 217.

As for the authorities after the Fourteenth Amend-
ment, [Slaughter-House Cases, 16 Wall. 36, where the court 
stated that a citizen of the United States has a right 
specially secured under the Amendment to reside in a 
State for the purpose of acquiring citizenship therein— 
a right clearly violated in the case at bar—Justice 
Bradley’s dissenting opinion, 16 Wall. 112, 113; United 
States v. Reese, 92 U. S. 214; James v. Bowman, 190 U. S. 
127; United States v. Cruikshank, 92 U. S. 542, 552, 553; 
Strauder v. West Virginia, 100 U. S. 303; Ex parte Virginia, 
100 U. S. 339; Ex parte Siebold, 100 U. S. 371; Ex parte 
Yarbrough, 110 U. S. 651, 663-666; Wiley v. Sinkler, 
179 U. S. 58; Swafford v. Templeton, 185 U. S. 487; United 
States v. Mosley, 238 U. S. 383, 386; United States v. 
O’Toole, 243 U. S. 476, 485^489; United States v. Bathgate, 
246 U. S. 220; United States v. Harris, 106 U. S. 629; 
Hodges v. United States, 203 U. S. 1, 14; United States v. 
Powell, 212 U. S. 564; compare United States v. Shipp, 
203 U. S. 563; Logan v. United States, 144 U. S. 263, 
293-295; United States v. Waddell, 112 U. S. 76, 80; In re 
Quarles, 158 U. S. 532, 536; Motes v. United States, 178 
U. S. 458, 462, 463; Baldwin v. Franks, 120 U. S. 678; 
United States v. Patrick, 54 Fed. Rep. 338, 347,] we sub-
mit that the decisions of this court on the subject of 
the rights secured by the Constitution to a citizen of the 
United States show not only that these rulings do not in 
any manner or to any extent limit or qualify the principles 
made the basis of the judgment in Crandall v. Nevada, 
supra, but that they reinforce that decision by the uniform 
and consistent opinion of this court that § 19, Crim. Code, 
constitutionally covers every right of a citizen of the 
United States, as such, whether it arise from some express 
provision of the Constitution, or whether it be implied in 
the very organization and healthy operations of the Na-
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tional Government which substituted for a mere league of 
States and a single state citizenship a real, vital Union 
based upon a citizenship of the United States.

Mr. Charles E. Hughes, with whom Mr. E. E. Ellinwood, 
Mr. John Mason Ross and Mr. Clifton Mathews were on 
the brief, for defendants in error:

There are two classes of rights enjoyed by citizens of the 
United States, as such, (a) rights by which one is entitled 
to protection merely against action by or on behalf of 
States where that action is in conflict with the provisions 
of the Federal Constitution, and (b) rights by which one is 
entitled to protection against the action of individuals. 
Section 19, Crim. Code, is not concerned with the former, 
but exclusively with the latter.

This distinction between federal rights which protect 
the citizen simply against state action, and federal rights 
which protect the citizen against the action of individuals, 
abundantly established by decisions of this court {United 
States v. Cruikshank, 92 U. S. 542, 554, 555; Virginia v. 
Rives, 100 U. S. 313, 318; United States v. Harris, 106 
U. S. 629, 639; CM Rights Cases, 109 U. S. 3, 11-13; 
James v. Bowman, 190 U. S. 127; Barney v. City of New 
York, 193 U. S. 430; Hodges v. United States, 203 U. S. 
1, 14-16) has been disregarded in this prosecution. See 
also Karem v. United States, 121 Fed. Rep. 250; United 
States v. Moore, 129 Fed. Rep. 630; United States v. Powell, 
151 Fed. Rep. 648, affd. 212 U. S. 564.

It thus appears that it is not enough for the Govern-
ment to establish that there is a federal right, in order to 
invoke § 19, if it appears, as we submit it does clearly 
appear in the present case, that the right is of that class 
which connotes protection only against state action.

The decisions may be searched in vain for any authori-
tative precedent applying § 19, unless there is a right to 
protection as against individual action and not simply as
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against state action. Ex parte Yarbrough, 110 U. S. 651; 
Guinn v. United States, 238 U. S. 347; United States v. 
Mosley, 238 U. S. 383; United States v. Butler, Fed. Cas. 
No. 14,700; United States v. Crosby, Fed. Cas. No. 14,893; 
Felix v. United States, 186 Fed. Rep. 685; United States v. 
Stone, 188 Fed. Rep. 836; Aczel v. United States, 232 Fed. 
Rep. 652; United States v. Waddell, 112 U. S. 76; Haynes 
v. United States, 101 Fed. Rep. 817; Buchanan v. United 
States, 233 Fed. Rep. 257; Logan v. United States, 144 U. S. 
263; In re Quarles, 158 U. S. 532; Motes v. United States, 
178 U. S. 458; United States v. Lancaster, 44 Fed. Rep. 
885, 896; United States v. Patrick, 54 Fed. Rep. 338; 
Davis v. United States, 107 Fed. Rep. 753; United States v. 
Morris, 125 Fed. Rep. 322; Smith v. United States, 157 
Fed. Rep. 721.

As examples of prosecutions which have failed because 
of the prosecutor’s inability to point out, to the satisfaction 
of the court, the constitutional provision securing the 
right said to have been conspired against, see: United 
States v. Cruikshank, 92 U. S. 542; Hodges v. United States, 
203 U. S. 1; United States v. Gradwell, 243 U. S. 476; 
Karem v. United States, 121 Fed. Rep. 250; McKenna v. 
United States, 127 Fed. Rep. 88; United States v. Eberhart, 
127 Fed. Rep. 254; United States v. Moore, 129 Fed. Rep. 
630; United States v. Powell, 151 Fed. Rep. 648, affd. 212 
U* S. 564; United States v. Bathgate, 246 U. S. 220.

The right of a citizen of the United States to reside and 
work within the bounds of the United States wherever he 
may choose is a fundamental right pertaining to his individ-
ual liberty. Like other fundamental rights of life, liberty, 
and property, so far as interference therewith on the part 
of individuals is concerned, it is a right which the Consti-
tution of the United States leaves to the protection of the 
several States having jurisdiction. So far as there is a 
right pertaining to federal citizenship to have free ingress 
or egress with respect to the several States, the right is
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essentially one of protection against the action of the 
States themselves and of those acting under their author-
ity. Slaughter-House Cases, 16 Wall. 36, 76; Corfield v. 
Coryell, 4 Wash. C. C. 371.

The privileges and immunities clause of Art. IV, § 2, 
does not confer a right of protection against the acts of 
individuals, but is aimed at the hostile action of the States. 
It is this clause which gives the citizens of the several 
States “the right of free ingress into other States, and 
egress from them.” Paul v. Virginia, 8 Wall. 168, 180; 
Slaughter-House Cases, 16 Wall. 36, 75; Corfield v. Coryell, 
4 Wash. C. C. 371, 381; Ward v. Maryland, 12 Wall. 418, 
430. It confers no right whatever with respect to the 
action of individuals, but only affords protection as 
against the hostile action of the States and their agencies. 
Slaughter-House Cases, supra, 76, 77; United States v. 
Harris, 106 U. S. 629, 643. See also, Hodges v. United 
States, 203 U. S. 1, 15.

The provisions of the Fourteenth Amendment are also 
concerned with action by the States and do not confer a 
federal right to protection as against the action of individ-
uals, in the absence of action by a State. Slaughter-House 
Cases, supra, 77; Civil Rights Cases, supra, 11; United 
States v. Cruikshank, 92 U. S. 542, 555. See also Virginia 
v. Rives, supra, and United States v. Harris, supra.

If it be assumed that, apart from § 2 of Art. IV and the 
Fourteenth Amendment, there is an inherent federal right 
of a citizen of the United States freely to cross the bound-
ary of a State, it is of the essence of that right that it is one 
which exists only with respect to action by the States and 
their agencies. So far as mere individual liberty is con-
cerned, in the absence of action by the States, the State 
boundary has no significance.

In dealing with the offense of kidnapping or of false 
imprisonment or of libel or of assault or of murder, where 
the State and its agencies are not the actors, the state
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boundary is of no significance, and personal right is pro-
tected, as it always has been protected, under the laws of 
the State having jurisdiction. We find nothing in Cran-
dall v. Nevada, 6 Wall. 35, which in any way contravenes 
this well-settled distinction.

Mr . Chief  Justi ce  White  delivered the opinion of 
the court.

The case is here under the Criminal Appeals Act to 
directly review a judgment quashing an indictment against 
the 25 persons who are defendants in error. The indict-
ment contained four counts, but as the fourth is now 
abandoned by the Government we need not consider it.

The first count charged the accused with conspiring, in 
violation of § 19 of the Criminal Code, to injure, oppress, 
threaten, or intimidate 221 named persons, alleged to be 
citizens of the United States residing in Arizona, of rights 
or privileges secured to them by the Constitution or laws 
of the United States, that is to say, the right and privilege 
pertaining to citizens of said State peacefully to reside and 
remain therein and to be immune from unlawful depor-
tation from that State to another. And the overt acts 
alleged were: The arming of the conspirators; the seizure 
and holding of the persons named until by means of a rail-
way train procured for that purpose they were forcibly 
transported into New Mexico and in that State released 
under threat of death or great bodily harm should they 
ever return to the State of Arizona.

The second count was the same as the first except that 
only 25 of the persons alleged in the first count to have 
been injured were named, and they were stated to be 
citizens of the United States residing in but not citizens of 
the State of Arizona.

The third count was also identical with the first except 
that it embraced only 196 of the injured persons named in
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the first count and one additional person not therein 
named, all being declared to be citizens of the United 
States and of the State of Arizona residing in that State.

The court quashed the indictment on the ground that no 
power had been delegated by the Constitution to the 
United States to forbid and punish the wrongful acts 
complained of, as the right to do so was exclusively within 
the authority reserved by that instrument to the several 
States. As the entire case will be disposed of by testing 
the accuracy of this view we come immediately to con-
sider that subject.

In argument the asserted error in the conclusion is 
based, not upon the direct result of any particular provi-
sion of the Constitution, but upon implications arising 
from that instrument as a whole, the conditions existing at 
the time of its adoption, and the consequences inevitably 
produced from the creation by it of the Government of the 
United States. A wide field of inquiry common to all the 
contentions is thus opened. In order, therefore, to afford a 
common basis by which to measure the correctness of the 
various implications insisted upon, we state under separate 
headings doctrines which are applicable to all the conten-
tions and which are in reason so well founded and so con-
clusively sustained by authority as to be indisputable.

(a) In all the States from the beginning down to the 
adoption of the Articles of Confederation the citizens 
thereof possessed the fundamental right, inherent in citi-
zens of all free governments, peacefully to dwell within 
the limits of their respective States, to move at will from 
place to place therein, and to have free ingress thereto and 
egress therefrom, with a consequent authority in the 
States to forbid and punish violations of this funda-
mental right. Corfield v. Coryell, 4 Wash. C. C. 371, 380- 
381 ; Slaughter-House Cases, 16 Wall. 36, 76.

(b) Whether, in disregard of the principles of comity, 
any of the States recognized in their own citizens rights on
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this subject which they refused to grant to citizens of other 
States, we need not consider, in view of the provision of the 
Articles of Confederation on the subject. By that provi-
sion uniformity was secured, not by lodging power in 
Congress to deal with the subject, but, while reserving in 
the several States the authority which they had thereto-
fore enjoyed, yet subjecting such authority to a limitation 
inhibiting the power from being used to discriminate. 
The text of Article IV which provides for this subject is 
as follows: e

“The better to secure and perpetuate mutual friendship 
and intercourse among the people of the different States 
in this Union, the free inhabitants of each of these States, 
paupers, vagabonds and fugitives from justice excepted, 
shall be entitled to all privileges and immunities of free 
citizens in the several States; and the people of each State 
shall have free ingress and regress to and from any other 
State, . . .”

Thus, while power remained in the several States, the 
boundaries demarking them became, at least for the pur-
pose of the enjoyment of the right here in question, neg-
ligible, and the frontiers of the Confederation became the 
measure of the equal right secured to the inhabitants of 
each and all the States.

(c) That the Constitution plainly intended to preserve 
and enforce the limitation as to discrimination imposed 
upon the States by Article IV of the Articles of Confeder-
ation, and thus necessarily assumed the continued posses-
sion by the States of the reserved power to deal with free 
residence, ingress and egress, cannot be denied for the 
following reasons: (1) Because the text of Article IV, § 2, 
of the Constitution, makes manifest that it was drawn 
with reference to thé corresponding clause of the Articles 
of Confederation and was intended to perpetuate its 
limitations; and (2) because that view has been so con-
clusively settled as to leave no room for controversy. Thus
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in Paul v. Virginia, 8 Wall. 168,180, considering the oper-
ation and effect of Article IV, § 2, of the Constitution, 
it was said:

“It was undoubtedly the object of the clause in question 
to place the citizens of each State upon the same footing 
with citizens of other States, so far as the advantages 
resulting from citizenship in those States are concerned. 
It relieves them from the disabilities of alienage in other 
States; it inhibits discriminating legislation against them 
by other States; it gives them the right of free ingress into 
other States, and egress from them; it insures to them 
in other States the same freedom possessed by the citizens 
of those States in the acquisition and enjoyment of prop-
erty and in the pursuit of happiness; and it secures to them 
in other States the equal protection of their laws. It has 
been justly said that no provision in the Constitution has 
tended so strongly to constitute the citizens of the United 
States one people as this.

“Indeed, without some provision of the kind removing 
from the citizens of each State the disabilities of alienage in 
the other States, and giving them equality of privileges 
with citizens of those States, the Republic would have 
constituted little more than a league of States; it would 
not have constituted the Union which now exists.”

Again, in Ward v. Maryland, 12 Wall. 418,430, upon the 
same subject, the court declared:

“Attempt will not be made to define the words ‘privi-
leges and immunities,’ or to specify the rights which they 
are intended to secure and protect, beyond what may be 
necessary to the decision of the case before the court. 
Beyond doubt those words are words of very comprehen-
sive meaning, but it will be sufficient to say that the clause 
plainly and unmistakably secures and protects the right of 
a citizen of one State to pass into any other State of the 
Union for the purpose of engaging in lawful commerce, 
trade, or business without molestation; to acquire per-



296 OCTOBER TERM, 1920.

Opinion of the Court. 254 U. S.

sonal property; to take and hold real estate; to maintain 
actions in the courts of the State; and to be exempt from 
any higher taxes or excises than are imposed by the State 
upon its own citizens.”

In the Slaughter-House Cases, 16 Wall. 36, 75-76, the 
court, after reciting both the provisions of Article IV of 
the Articles of Confederation and Article IV, § 2, of the 
Constitution, said:

“There can be but little question that the purpose of 
both these provisions is the same, and that the privileges 
and immunities intended are the same in each. In the 
article of the Confederation we have some of these 
specifically mentioned, and enough perhaps to give some 
general idea of the class of civil rights meant by the 
phrase.

“Fortunately we are not without judicial construction 
of this clause of the Constitution. The first and the lead-
ing case on the subject is that of Corfield v. Coryell, decided 
by Mr. Justice Washington in the Circuit Court for the 
District of Pennsylvania in 1823.

“ ‘The inquiry,’ he says ‘is, what are the privileges and 
immunities of citizens of the several States? We feel no 
hesitation in confining these expressions to those privileges 
and immunities which are fundamental; which belong of 
right to the citizens of all free governments, and which 
have at all times been enjoyed by citizens of the several 
States which compose this Union, from the time of their 
becoming free, independent, and sovereign. What these 
fundamental principles are, it would be more tedious than 
difficult to enumerate. They may all, however, be com-
prehended under the following general heads: protection 
by the government, with the right to acquire and possess 
property of every kind, and to pursue and obtain happiness 
and safety, subject, nevertheless, to such restraints as the 
government may prescribe for the general good of the 
whole.’
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“This definition of the privileges and immunities of 
citizens of the States is adopted in the main by this court 
in the recent case of Ward v. The State of Maryland, while 
it declines to undertake an authoritative definition beyond 
what was necessary to that decision. The description, 
when taken to include others not named, but which are of 
the same general character, embraces nearly every civil 
right for the establishment and protection of which or-
ganized government is instituted. They are, in the lan-
guage of Judge Washington, those rights which are funda-
mental. Throughout his opinion, they are spoken of as 
rights belonging to the individual as a citizen of a State. 
They are so spoken of in the constitutional provision which 
he was construing. And they have always been held to be 
the class of rights which the State governments were 
created to establish and secure.”

The controlling influence of the opinion in the Slaughter- 
House Cases, as well as that of Mr. Justice Washington in 
Corfield v. Coryell, stands out in bolder relief when it is 
observed that in the latter case, following the statement of 
the general principles contained in the passage quoted in 
the Slaughter-House Cases, there is found, by way of illus-
tration, an enumeration of particular rights declared to be 
clearly embraced by the general principles, one of which is 
described as, “The right of a citizen of one state to pass 
through, or reside in any other state, for purposes of trade, 
agriculture, professional pursuits, or otherwise.”

Applying these doctrines, let us come to test the sound-
ness of the implications from the Constitution relied upon 
to establish the absence of all state authority to deal with 
the individual wrongs complained of, and the possession 
by the Federal Government of power for that purpose; 
and, as pertinent thereto, to refer briefly to the authorities 
which it is assumed sustain those implications.

Undoubtedly the right of citizens of the States to reside 
peacefully in, and to have free ingress into and egress from,
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the several States had, prior to the Confederation, a two-
fold aspect: (1) as possessed in their own States and (2) as 
enjoyed in virtue of the comity of other States. But 
although the Constitution fused these distinct rights into 
one by providing that one State should not deny to the 
citizens of other States rights given to its own citizens, 
no basis is afforded for contending that a wrongful preven-
tion by an individual of the enjoyment by a citizen of one 
State in another of rights possessed in that State by its 
own citizens was a violation of a right afforded by the 
Constitution. This is the necessary result of Article IV, 
§ 2, which reserves to the several States authority over the 
subject, limited by the restriction against state discrimina-
tory action, hence excluding federal authority except 
where invoked to enforce the limitation, which is not here 
the case; a conclusion expressly sustained by the ruling in 
United States v. Harris, 106 U. S. 629, 645, to the effect 
that the second section of Article IV, like the Fourteenth 
Amendment, is directed alone against state action. And 
this was but a summary of what had been previously 
pointed out in the Slaughter-House Cases, 16 Wall. 36, 
where in dealing with the privileges and immunities 
embraced by Article IV, § 2, of the Constitution, it was 
observed (p. 77):

“It would be the vainest show of learning to attempt to 
prove by citations of authority, that up to the adoption of 
the recent amendments, no claim or pretence was set up 
that those rights depended on the Federal government for 
their existence or protection, beyond the very few express 
limitations which the Federal Constitution imposed upon 
the States—such, for instance, as the prohibition against 
ex post facto laws, bills of attainder, and laws impairing 
the obligation of contracts. But with the exception of 
these and a few other restrictions, the entire domain of the 
privileges and immunities of citizens of the States, as above 
defined, lay within the constitutional and legislative power
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of the States, and without that of the Federal govern-5 
ment.”

Nor is the situation changed by assuming that as a 
State has the power, by depriving its own citizens of the 
right to reside peacefully therein and to free ingress 
thereto and egress therefrom, it may, without violating the 
prohibitions of Article IV against discrimination, apply a 
like rule to citizens of other States, and hence engender, 
outside of Article IV, a federal right. This must be so 
since the proposition assumes that a State could, without 
violating the fundamental limitations of the Constitution 
other than those of Article IV, § 2, enact legislation in-
compatible with its existence as a free government and 
destructive of the fundamental rights of its citizens; and 
furthermore, because the premise upon which the proposi-
tion rests is state action and the existence of federal power 
to determine the repugnancy of such action to the Consti-
tution, matters which, not being here involved, are not 
disputed.

This leads us furthermore to point out that the case of. 
Crandall v. Nevada, 6 Wall. 35, so much relied upon in the 
argument, is inapplicable, not only because it involved the 
validity of state action, but because the state statute con-
sidered in that case was held to directly burden the per-
formance by the United States of its governmental func-
tions and also to limit rights of the citizens growing out of 
such functions; and hence it also follows that the observa-
tion made in Twining v. New Jersey, 211 U. S. 78, 97, 
to the effect that it had been held in the Crandall Case that 
the privilege of passing from State to State is an attribute 
of national citizenship, may here be put out of view as 
inapposite.

With the object of confining our decision to the case 
before us, we say that nothing we have stated must be 
considered as implying a want of power in the United 
States to restrain acts which, although involving ingress or
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egress into or from a State, have for their direct and neces-
sary effect an interference with the performance of duties 
which it is incumbent upon the United States to discharge, 
as illustrated in the Crandall Case, supra.

Judgment affirmed.
Mr . Justi ce  Clarke  dissents.

WALLS, ATTORNEY GENERAL OF THE STATE 
OF WYOMING, ET AL. v. MIDLAND CARBON 
COMPANY ET AL.

APPEAL FROM THE DISTRICT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF WYOMING.

No. 219. Argued October 13, 1920.—Decided December 13, 1920.

1. As applied to the facts of this case, the statute of Wyoming which 
prohibits, as wasteful, the burning and consumption of natural 
gas for its products without fully and actually applying and util-
izing its heat for other manufacturing or domestic purposes, and 
which forbids owners or lessees of gas wells to sell or dispose of such 
gas for the manufacture of carbon or other resultant products in the 
making of which its heat is not so utilized for other manufacturing or 
domestic purposes, and which limits the prohibition to cases where 
the gas wells or sources of supply are within ten miles of any incor-
porated town or industrial plant, and penalizes infractions as misde-
meanors,—is a legitimate exercise of the police power, and is not 
constitutionally objectionable as taking property without due proc-
ess or as an unreasonable or arbitrary discrimination. Pp. 313 et seq.

2. So held, where it was objected that enforcement of the statute 
would destroy a heavy investment in a plant for the manufacture of 
carbon black, a substance of great utility, the value of which, with 
that of the gasoline also produced in the process,, was claimed to 
exceed any other value obtainable from a like quantity of gas, and 
the manufacture of which, it was claimed, would be impracticable 
if the heat from the gas must be utilized as the statute prescribed. Id.

3. The statute seeks merely to prevent the selection of products the
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production of which will tend to the rapid exhaustion of the gas 
supply; and it is not to be construed as demanding that the heat 
be utilized further than natural laws and existing instrumentalities 
allow. P. 325.

4. Owing to the fact that natural gas has no fixed situs in the earth 
but moves from place to place, possession of land is not possession of 
the gas within it, and the landowner does not gain an absolute prop-
erty in the gas until he has captured it. P. 316.

5. From this also it results that a State may interpose its police power 
to prevent a waste or disproportionate use of the gas by a particular 
landowner in order to protect the equal right of other owners and to 
conserve the gas as a resource of the State. Pp. 316-319, 323. 
Ohio Oil Co. v. Indiana, 177 U. S. 190.

6. In confining its application to cases where the source of the gas is 
within ten miles of an incorporated town or industrial plant, the 
Wyoming statute is within the limits of classification permissible 
under the equal protection clause of the Fourteenth Amendment. 
Pp. 314, 324. Bacon v. Walker, 204 U. S. 311.

7. The validity of the regulation cannot depend upon the relative 
values or importance of the industries favorably and unfavorably 
affected by it, or their relations to the welfare of the State, these 
being matters for the judgment of the state legislature. P. 322.

8. The fact that plaintiffs’ products—carbon black and gasoline—may 
be sold for more than the gas consumed in making them would bring 
for fuel purposes, is not a ground for denying the State the power to 
prevent the disproportionate use and rapid depletion of the natural 
gas supply involved in the process. Id.

Reversed.

The  case is stated in the opinion.

Mr. Henry E. Lutz, with whom Mr. William L. Walls, 
Attorney General of the State of Wyoming, was on the 
brief, for appellants:

Mr. John W. Lacey and Mr. Reid L. Carr, with whom 
Mr. Herbert V. Lacey was on the brief, for appellees:

It is noteworthy that appellants did not, by affidavit 
or otherwise, controvert any of the following matters: 
(1) That appellees had, prior to the enactment of the 
statute, made an investment in the business of manu-



302 OCTOBER TERM, 1920.

Argument for Appellees. 254 U. S.

facturing carbon black of nearly seven hundred thousand 
dollars; (2) that the factory of the appellees is most effi-
cient and economical, and yields the largest amount of 
merchantable black that can be produced by any known 
method; (3) that the market price and value of the prod-
ucts, gasoline and carbon black, exceed the market price 
and value for any other purpose of the natural gas con-
sumed to make them; (4) that carbon black made from 
natural gas is not only useful but indispensable for the 
manufacture of the printing inks required by the high-
speed presses now in use, and its place can be supplied by 
no substitute; (5) that it is further a necessity for various 
manufactures of rubber, for carbon papers, typewriter 
ribbons, phonograph records and many manufactured 
articles of universal daily use; (6) that it is impossible so 
to use gas in manufacturing carbon black that the heat 
contained in the gas shall be “fully and actually used for 
other manufacturing purposes or domestic purposes;” 
(7) that the manufacturing operations of the appellees are 
so conducted as to cause no injury to the health, morals 
or comfort of anybody; (8) that the inevitable effect of 
the statute is not only to require the Midland Company to 
cease operating said factory, but to render it impossible to 
sell or use any gas derived from the wells of the Occidental 
Company for the manufacture of carbon black at any time 
or place; (9) nor is there the slightest attempt to prove 
that anyone of the “incorporated towns” or “industrial 
plants” owns any interest whatever in the gas wells or gas 
lands located within a radius of ten miles outside their 
boundaries. In other words, the showing is that the stat-
ute, instead of conserving gas for the reasonable use of all 
the collective owners of the lands under which it lies, seeks 
to appropriate the gas—or what appellants term a “para-
mount right” thereto—for the benefit of certain com-
munities and industries in the vicinity of the gas wells, 
and to deprive the owners of these gas lands and wells of
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the right to use or sell the gas they reduce to possession 
in the manner that will produce the best return to the 
owners and the greatest benefit to the public at large, viz, 
for the manufacture of carbon black.

In Bacon v. Walker, 204 U. S. 311, a statute was ex-
amined which limited the herding and grazing of sheep 
on the public domain within two miles of the dwellings of 
others than the sheep-owners. As will clearly appear from 
the case, and especially from the two Idaho cases cited in 
the opinion, one ground of sustaining the statute was that 
herding sheep close to the habitation of a settler is a 
nuisance. In Sweet v. Ballentine, 8 Idaho, 431 (cited in 
the opinion of this court) it was further emphasized that 
the plaintiff was not the owner of the lands affected and 
that “ these statutes were not intended to prevent owners 
from grazing sheep upon their own lands, although sit-
uated within two miles of the dwelling of another.”

Not one of the cases cited by appellants furnishes either 
authority or example upholding the right to take away 
property without price from any individual merely for the 
financial benefit of another person or any number of 
persons, although such seems to be the deduction made 
from those cases.

Not one gives countenance to the claim that natural 
gas, when reduced by the landowner to possession, is in 
any sense public property. Not one asserts the power of 
the legislature to deprive the owner of natural gas lands of 
the right to sell in the best market, or to put to a use 
beneficial and necessary to society, such gas as naturally 
arises in his wells, merely in order that he may thereby be 
compelled to keep his gas till certain neighboring towns or 
factories desire it. Each is within well-known principles 
governing the exercise of police power, and any general 
language used must be read in the light of the facts in-
volved.

It does not follow that by calling the act a “conserva-
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tion” measure, or by declaring the manufacture of carbon 
black from natural gas to be “wasteful” or “extravagant,” 
the legislature has foreclosed judicial consideration of the 
subject. Bunting v. Oregon, 243 U. S. 426, 435; Coppage 
v. Kansas, 236 U. S. 1; Passenger Cases, 7 How. 283. The 
principles governing inquiry into the propriety of the 
purported exercise of police power were formulated long 
ago in Lawton v. Steele, 152 U. S. 133. In the recent case 
of Mountain Timber Co. v. Washington, 243 U. S. 219, this 
court indicated the tests.

The authorities quoted, as well as those cited below, 
fully establish not only that the true purpose and effect of 
the act as distinguished from its ostensible purpose, but 
also the reasonableness of the restrictions sought to be 
imposed, and the truth of the accusation of waste are all 
fully open to judicial review.

The business of manufacturing carbon black is a long- 
established, necessary and legitimate one, neither noisome 
nor a nuisance, nor a detriment to “public health, morals 
or safety.” The statute does not attempt to prescribe any 
limitation as to the place where carbon-black factories 
shall be located or maintained; does not attempt to deal 
with the escape of natural gas into the air; does not seek to 
prescribe for all landowners alike a limit as to the measure 
or proportion of the productive capacity of each well that 
shall be withdrawn or marketed; does not regulate the 
right of proportionate acquisition, nor restrain any of the 
collective owners from appropriating an undue or excessive 
quantity through the use of pumps or other artificial 
means of accelerating the natural flow.

What it does is, after the natural gas has been reduced 
to possession and has thus become a commodity of com-
merce, to divest it of one of the attributes of property, 
namely the right of disposal for an essential commercial 
purpose. Concretely stated, it deprives the appellees alto-
gether of the right to dispose of or use a single cubic foot of
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gas from their lands for the operation of their factory. 
This it does by imposing conditions as to full utilization of 
heat which are impossible of fulfillment.

The prohibition is imposed not upon all landowners 
who derive their supply of gas from a common source or 
reservoir, but only upon those whose wells are located 
within ten miles of any incorporated town or industrial 
plant. Each incorporated town and each private indus-
trial plant (except that of the appellees), is thus sur-
rounded by a circle or prohibited zone, whose area is three 
hundred and fourteen square miles. Elsewhere the ban is 
inoperative. What is the object of the ten-mile limitation? 
Admittedly, to benefit certain manufacturers and private 
consumers, who are or may become purchasers of natural 
gas, by depriving the owners of the gas produced in certain 
large areas of the right of sale to certain other manufac-
turers.

Natural gas is not public property. Ohio OU Co. v. 
Indiana, 171 U. S. 190, 209; Oklahoma v. Kansas Natural 
Gas Co., 221 U. S. 229, 254; Haskell v. Kansas Natural Gas 
Co., 224 U. S. 217. In the case at bar not only are the ap-
pellees among the common owners because owners of lands 
in which the gas is found, but they have also become the 
owners in possession of the gas itself as private property in 
the four wells here involved.

Like the Oklahoma statute, the Wyoming statute does 
exactly what the Indiana statute did not do, and omits 
precisely those things which were with such care included 
in the Indiana statute. The Wyoming statute entirely 
ignores the rights of the owners of the land in which the 
natural gas is found—the common owners of the gas. It 
makes no provision for their protection. It does not 
restrict the number of wells that may be drilled into the 
gas reservoirs, nor the amount of gas that may be with-
drawn by one well or by any one owner, nor does it prohibit 
the discharge of the gas into the open air without making
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any use of it. And there is uncontradicted evidence in the 
record that such waste within the true meaning of that 
word is taking place.

On the contrary, the sole purpose was to select the 
market, to preserve the gas, not for the owners but for 
third parties, that is to say, for private industries and 
private consumers in incorporated towns.

The intent of the statute was to take away certain rights 
to sell gas from the private owners of the gas and make a 
donation to that extent to certain towns and manufactur-
ing establishments. The purpose is commercial—the busi-
ness welfare of these towns and manufacturing plants, as 
coal might be, or timber. Oklahoma v. Kansas Natural 
Gas Co., 221 U. S. 255.

The peculiar form of the statute renders it applicable to 
these appellees alone, while leaving the door open for 
others to engage in similar manufacturing pursuits else-
where in Wyoming. The inference is clear that the spolia-
tion of the appellees for the advantage of the residents and 
industrial plants of Lovell is the real object sought.

The statute thus takes private property for private use 
under pretext of the public good. These purposes are not 
even public purposes such as would authorize the exercise 
of eminent domain to take the property of the appellees in 
their gas, nor yet public in such sense as would authorize 
any taxes therefor to be levied upon the property here 
involved even if it were located in one of the towns receiv-
ing the indirect benefits. Cole v. La Grange, 113 U. S. 1, 6; 
Missouri Pacific Ry. Co. v. Nebraska, 164 U. S. 403; Mis-
souri Pacific Ry. Co. v. Nebraska, 217 U. S. 196; Michigan 
Sugar Co. v. Dix, 124 Michigan, 674; Dodge v. Mission 
Township, 107 Fed. Rep. 827; Oxnard Beet Sugar Co. v. 
Nebraska, 73 Nebraska, 57; Const., Wyoming, Art. I, 
§§ 32, 33.

The statute here in controversy takes property, since it 
forbids sale and use, although such sale and use in no way
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create or contribute to any nuisance or injury to the health, 
morals or comfort of anyone. And the sale and use pro-
hibited, under the evidence, is without question the most 
profitable sale and use that can be made of the gas, and the 
one most beneficial to the world and to civilization. 2 
Kent’s Com. 320; Litchfield v. Bond, 186 N. Y. 66, 80; 
Buchanan v. Warley, 245 U. S. 60, 74; In re Kelso, 147 
California, 609.

The statute “does not alone regulate the right of the 
reduction to possession of the gas, but when the right is 
exercised, when the gas becomes property, takes from it 
the attributes of property, the right to dispose of it.” 
Oklahoma v. Kansas Natural Gas Co., 221 U. S. 229, 254. 
So, too, the deprivation of the right to use the factory, 
or the imposition of restraints rendering such use impos-
sible, is a taking of property in as real a sense as if the 
factory were physically appropriated. Dobbins v. Los 
Angeles, 195 U. S. 223; In re Smith, 143 California, 368. 
See also: Forster v. Scott, 136 N. Y. 577; People v. Otis, 90 
N. Y. 48; Pumpelly v. Green Bay Co., 13 Wall. 166; 
Kansas City Gas Co. v. Kansas City, 198 Fed. Rep. 500.

Oil is also a fuel, produced and transported under condi-
tions substantially similar to natural gas. It is also an 
essential ingredient in printing inks, into the composition 
of which eight times as much oil as gas-black enters. The 
heating value of oil so used is totally lost. Would it be a 
reasonable exercise of police power to declare that oil— 
or oil from certain wells—must not be sold for such use 
unless the heat contained in the oil be fully used for do-
mestic or manufacturing purposes?

Wood is a fuel—the oldest and most widely used of 
fuels. From wood is made news-print paper. Again the 
heat, or fuel value, is lost. Could it be deemed a reason-
able exercise of police power to forbid the sale of wood to 
pulp mills unless the heat contained therein be fully em-
ployed for other uses?
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In each instance a fuel is consumed. Its heating value is 
lost. A product of great pecuniary and cultural value 
results. The manufacture of the product would be im-
possible except at the sacrifice of the heat. A require-
ment that it shall be preserved is unreasonable and 
destructive.

Manifestly the contour and extent of the field or reser-
voir constituting the common source of supply are deter-
mined by geological conditions, bearing no reference to 
the boundaries of incorporated political subdivisions or to 
the location of industrial plants. If the fugitive character 
of natural gas, and the “co-equal right of all landowners to 
draw from a common source of supply” is, as stated in 
Ohio Oil Co. v. Indiana, 177 U. S. 190, 203, the very 
basis of the power of the legislature to restrain waste, then 
argument certainly cannot be needed to show that it may 
not lawfully require some to desist from such “waste” 
while permitting the same “waste” to others. The two 
propositions are mutually destructive.

Still more glaringly is it violated if permission to 
“waste” or “wastefully use” from the common store is 
denied to some and granted to others. Yet this is the 
precise construction of the law adopted and upheld by the 
state officials.

As construed by the state courts, the act involved in 
Lindsley v. Natural Carbonic Gas Co., 220 U. S. 61, pro-
hibited only the use of pumps or artificial contrivances to 
accelerate the natural flow of percolating water, with the 
object, not to use the water in connection with the enjoy-
ment of the land, but to extract and vend the gas as mer-
chandise, allowing the water to run to waste. So con-
strued, it was sustained by this court (p. 77).

Even if the analogy between water and natural gas 
were complete, the present law is wholly dissimilar.

Further as to arbitrary discrimination, see: Connolly v. 
Union Sewer Pipe Co., 184 U. S. 540; International Har-
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vester Co. v. Missouri, 234 U. S. 199, 215; Gulf, Colorado & 
Santa Fe Ry. Co. v. Ellis, 165 U. S. 150; Getting v. Kansas 
City Stock* Yards Co., 183 U. S. 79; McFarland v. American 
Sugar Refining Co., 241U. S. 79; s. c., 229 Fed. Rep. 284; 
Smith v. Texas, 233 U. S. 630.

Mr . Justi ce  Mc Kenna  delivered the opinion of the 
court.

The complainants are corporations of Delaware and 
have their places of business in that State.

The defendants are officers of Wyoming, being respec-
tively, its Attorney General, Prosecuting Officer of Big 
Horn County, and the Governor of the State.

It is alleged that jurisdiction of the District Court 
depends upon diversity of citizenship, and the Constitu-
tion of the United States, the Constitution being violated 
by an act of the legislature of the State. Chapter 125 of 
the Session Laws of 1919.

The object of the suit is to restrain defendants, and each 
of them, from enforcing or attempting to enforce the 
legislation.

It is declared by the act, which is attacked, that its 
purpose is “the protection and conservation of the supply 
of natural gas.” The first section is as follows:

“The use, consumption or burning of natural gas taken 
or drawn from any natural gas well or wells, or borings 
from which natural gas is produced for the products where 
such natural gas is burned, consumed or otherwise wasted 
without the heat therein contained being fully and actually 
applied and utilized for other manufacturing purposes or 
domestic purposes is hereby declared to be a wasteful and 
extravagant use of natural gas and shall be unlawful when 
such gas well or source of supply is located within ten miles 
of any incorporated town or industrial plant.”

Section 2 prohibits the use, sale or other distribution of
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natural gas, the product of any well owned, leased or 
managed by any person, for the purpose of manufacturing 
or producing carbon or other resultant products, from the 
burning or consumption of such gas, without the heat 
therein being fully and actually utilized for other manu-
facturing purposes or domestic purposes. Violations are 
made misdemeanors.

The grounds of contention against the act are set forth 
in very voluminous pleadings, supplemented by a number 
of affidavits. But only a brief summary of them is neces-
sary to present the question involved, which is, stated 
broadly, that the act transcends the police power of the 
State, its purpose and effect being not to regulate and 
conserve natural gas, but to prohibit its use, and make a 
discrimination between owners having equal rights, and 
thereby violates Article I, § 10, of the Constitution and 
the Fourteenth Amendment thereof.

Prior to the enactment of the statute, the Midland 
Company had erected a factory for the manufacture of 
carbon black, which factory is located about 1^2 miles 
from the town of Cowley, Big Horn County, at an expendi-
ture of $375,000. It is equipped for the manufacture of 
such carbon black, and can be used for no other purpose, 
and there is produced from it approximately 13,000 
pounds of that article daily, which is sufficient for the 
manufacture of 117,000 pounds of printing ink. From the 
gas consumed to make the carbon black, there is first 
extracted approximately 1600 gallons per day of high- 
gravity gasoline.

The uses of carbon black are enumerated, and it is 
alleged that no form of it possessing the same properties 
and the wide variety of uses can be commercially manu-
factured from any material or substance other than 
natural gas.

The origin of the industry and the uses of its product are 
variously detailed, and it is alleged that the company’s
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factory is so conducted as to permit no waste, that the best 
known processes and appliances are employed, and that 
the operation of the gasoline absorption plant and the re-
covery of gasoline from the gas supplied by the wells would 
be impossible if the carbon plant should cease to be oper-
ated, for the reason that the gas cannot be sold to other 
users in that locality in sufficient quantities to render the 
extraction of gasoline therefrom commercially profitable.

The Occidental Oil and Gas Company owns the land 
upon which are located the gas wells constituting the 
principal source of supply to the plant and carbon factory 
of the Midland Company. The Occidental Oil and Gas 
Company also constructed, owns and operates the pipe 
line by which the gas is conveyed to the factory, and de-
livers it to the factory, receiving from the Eastern Fuel 
Company, which owns and operates the gasoline extrac-
tion plant, a royalty of one-half of the gasoline extracted 
therefrom. The Oil Company also owns mineral leases 
covering 1200 acres of proved gas territory within ten 
miles of Cowley. Its business is an integral and insepar-
able part of that of the Midland Carbon Company, and 
all of its investments have been made in view of the carbon 
business.

In the construction of its pipe line it expended $65,000, 
and in the purchase of lands upon which the wells are 
located, a sum exceeding $30,000. Other gas lands are 
alleged to have been purchased and leased prior to the 
enactment of the law.

There are other allegations asserting the use of the gas 
and its products, and that such use is not a waste of the 
gas. Various ways in which the law violates complainants’ 
rights under the Constitution of the United States are de-
tailed: that under the guise of regulation the restrictions 
of the act are so framed as to abolish, ruin and destroy 
complainants’ business, while leaving it open to others to 
engage in carbon manufacture, without saving the gaso-
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line; that the penalties imposed by the act are harsh, un-
reasonable and confiscatory, and that a dispute of its 
legality would impose a penalty of $1,000 for each separate 
daily violation of it. Other injuries are alleged.

As already said, affidavits made by representatives of 
various trades and industries, displaying the qualities of 
carbon black and its uses, are attached to the bill. Other 
affidavits express the detriment, in the opinion of the 
affiants, of any restriction or regulation of the production 
of it. And others, from asserted experts, exhibit the source 
of the gas and the process of manufacture from it of carbon 
black, and that, in its manufacture, heat is necessarily 
evolved, but that as soon as any attempt is made to trans-
form the heat into any other form of energy, such as light 
or mechanical power, an enormous but inevitable loss of 
heat results.

An injunction is prayed, interlocutory and permanent, 
restraining defendants from enforcing the act.

Upon the bill, (it is verified) exhibits and affidavits, it 
was ordered that the application for interlocutory injunc-
tion be heard by three judges and that in the meanwhile a 
temporary restraining order be granted upon filing a bond 
in the sum of $1,000.

The answer in its admissions, denials, and independent 
averments, asserts waste of the gas by complainants’ gas 
factory and processes, the depletion of the wells and their 
product, from which it is estimated that within three years 
all of the wells will have been utterly and completely 
depleted, and the depletion will relate not only to the wells 
furnishing gas for the manufacture of carbon black, but 
will likewise relate to the entire region and vicinity.

And it is alleged that by preventing the use of the gas for 
the manufacture of carbon black, the towns of Lovell and 
Cowley and all industrial plants therein will be afforded a 
supply of gas for all domestic and industrial purposes for 
a period of thirty years.
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The vice attributed to the act by complainants is de-
nied, and a benefit and virtue asserted for it.

It is prayed that the bill be dismissed, and the restrain-
ing order be dissolved. The answer is verified.

A motion to dissolve the temporary restraining order 
was made which was supported by affidavits and opposed 
by others.

The affidavits are too long to quote. Those on the part 
of defendants represent the interest of the city of Lovell and 
other towns, and the necessity to their industries, if there 
are to be any, of the natural gas from the wells with which 
this case is concerned, and represent a depletion of the gas 
supply by the use made of the gas by complainants. Fig-
ures are given. Particulars are stated in one affidavit, and 
for a review of what are deemed the important tests and 
elements of judgment of the conditions which existed and 
would succeed the present practice, it is said:

“In conclusion, assuming that the present consumption 
of gas from this sand is 15,000,000 cubic feet per day (as I 
have been reliably informed) and that the decrease in 
pressure for the last year has been 150 pounds, and know-
ing that the present pressure is approximately 200 pounds, 
it is a simple problem in mathematics to ascertain the 
future life of the field. In other words, at the present rate 
of decrease in pressure, the field will be exhausted in six-
teen months and there will be no pressure to force the gas 
out of the sand. On the same basis of reasoning there are 
approximately 7,200,000,000 cubic feet left in the sand 
and the present consumption is five and a half billion cubic 
feet per year.”

The court sustained the application for temporary 
injunction.

The question in the case is, as we have said, whether the 
legislation of Wyoming is a valid exercise of the police 
power of the State, and brings into comparison the limits 
of the power as against the asserted rights of property, (
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—whether the legislation is a legal conservation of the 
natural resources of the State, or an arbitrary interference 
with private rights. Contentions of this kind have been 
before this court in other cases and their discussions and 
decisions have materiality here. We mean, not discus-
sions or decisions on the police power in the abstract or 
generality, but discussions and decisions involving condi-
tions and principles pertinent to the present case.

It will be observed that the act under review does not 
prohibit the use of natural gas absolutely. It prohibits, 
or, to use its words, declares it to be a “ wasteful and ex-
travagant use of natural gas,” when it is burned or con-
sumed “without the heat therein contained being fully 
and actually applied and utilized for other manufacturing 
purposes or domestic purposes.” But not even that 
unlimitedly, but only when the “gas well or source of 
supply is located within ten miles of any incorporated 
town or industrial plant.” Such is the prohibition upon 
the user or consumer. There is a prohibition upon the 
owner or lessee of wells within the designated distance from 
a town or industrial plant to sell or dispose of the gas except 
under the specified conditions “for the purpose of manufac-
turing or producing carbon or other resultant products.”

There are two elements, therefore, to be considered: 
(1) The distance of the wells from an incorporated town 
or industrial plant; (2) the elment of heat utilization for 
manufacturing or domestic purposes. These elements are 
the determining ones in the accusations against the law. 
The first is the basis of the discrimination charged against 
it; the second is the basis of the charge that the law de-
prives the companies of their property by the ruin of their 
business and capital investments, and impairs the obliga-
tions of preexisting contracts.

In Bacon v. Walker, 204 U. S. 311, a statute of Idaho 
was considered which made it unlawful, with consequent 
liability to damages, “for any person owning or having
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charge of [the] sheep to herd the same, or permit them to 
be herded on the land or possessory claims of other per-
sons, or to herd the same or permit them to graze within 
two miles of the dwelling house of the owner or owners of 
said possessory claim.” The statute was sustained as a 
lawful exercise of the police power of the State against the 
assertion of the right of one citizen to use the public do-
main as much as another citizen, and that to impose dam-
ages upon him for the exercise of the right deprived him of 
his property without due process of law, and, besides, 
arbitrarily discriminated between sheep grazing and the 
grazing of other kinds of stock. We there said in substance 
that, the power of regulation existing, the imposition of 
some limit to a right, when its exercise would impinge upon 
the equal right of another, was the exercise of legislative 
power and that the circumstances which induced it could 
not be pronounced illegal “on surmise or on the barren 
letter of the statute.” And we said further, that where 
equal rights existed the State has an interest in their 
accommodation. Pertinent cases were cited, and the ex-
clusion from grazing within two miles of the possessory 
claim of another was decided to be legal, that “the selec-
tion of some limit is a legislative power,” and that it was 
“only against the abuse of the power, if at all, that the 
courts may interpose.” The mere distance expressed 
nothing.

The case, and those it cites, are authority for the posi-
tion that a State may consider the relation of rights and 
accommodate their coexistence, and, in the interest of the 
community, limit one that others may be enjoyed. Of this 
Ohio Oil Co. v. Indiana, 177 U. S. 190, is especially illus-
trative and pertinent and conducts naturally to the con-
sideration of the second proposition, that is, to the element 
of heat utilization.

The suit was by the State and was based upon a statute 
which was directed against and prohibited one having
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possession or control of any natural gas or oil well to per-
mit the flow of gas or oil from any such well to escape into 
the open air for a longer period than two days after the gas 
or oil had been struck. From the standpoint of the law, to 
do so was a waste of gas. A right against the statute was 
set up, based upon the asserted or implied postulate that 
the owner of the land owned all beneath the surface and all 
that could be brought to the surface within the lines of the 
land. The postulate was rejected upon the ground of the 
nature of the gas, the capability of its flow from place to 
place, the common right to domestic and industrial use of 
it, and the power of the State to regulate and conserve 
such right.

The Oil Company contended as owner of the land (it 
was the lessee) and producer of the oil, that it had ex-
pended many thousands of dollars in purchasing and 
equipping machinery for the sole purpose of raising and 
producing oil, It not being engaged in producing or trans-
porting natural gas, and that it used the gas as “power, 
force and agency” to raise the oil to the surface of the 
ground, and that such was “the usual, natural and or-
dinary method of raising and saving oil in such cases.” 
And further, that no machinery or process of any kind had 
been devised by which the oil could be produced and saved 
otherwise, and by forbidding it, the company’s business 
would be destroyed and the State deprived of the use and 
profits of the oil which was of vastly more value than the 
gas. And it was asserted that no more gas was permitted 
to escape than was consistent with the due operation of the 
well with the highest skill. It was hence urged against the 
act that it deprived of property without due process of law 
and denied to the Oil Company the equal protection of 
the laws. The answer was adjudged by the Supreme 
Court of the State not to constitute a defense. The 
adjudication was sustained by this court. We said, citing 
a case, “possession of the land is not necessarily possession
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of the gas,” and again, on the authority of cases, “that the 
property of the owner of lands in oil and gas is not absolute 
until it is actually in his grasp, and brought to the surface.” 
It was decided, however, that before that event occurs, 
indeed in prevention of it, the State may interpose its 
power to prevent a waste or disproportionate use of either 
oil or gas by a particular owner in order to conserve the 
equal right of other owners and advance the public inter-
est. And in support of this power of regulation a similarity 
between natural gas and other sub-surface minerals was 
rejected. “True it is,” it was said, “oil and gas, like other 
minerals, are situated beneath the surface of the earth, but 
except for this one point of similarity, in many other re-
spects they greatly differ. They have no fixed situs under 
a particular portion of the earth’s surface within the area 
where they obtain. They have the power, as it were, of 
self-transmission.” Necessarily, therefore, it was adjudged 
that their use by one owner of the surface affected the use 
of other owners, and an excessive use by one diminished 
the use by others, and a similarity of other minerals, as we 
have seen, was rejected, and the analogy between oil and 
gas and animals ferae naturae was declared. It was hence 
decided that the power of the State “can be manifested for 
the purpose of protecting all the collective owners, by 
securing a just distribution, to arise from the enjoyment 
by them, of their privilege to reduce to possession, and to 
reach the like end by preventing waste.”

To the contention that oil could not be taken at a profit 
by one who made no use of the gas, it was replied that such 
fact went “not to the power to make the regulations, but 
to their wisdom.” And this can be said of the contention, 
in the case at bar, that one element is more valuable than 
another, that carbon black is more valuable than the gas 
from which it is extracted.

It will be observed that the basic principle of the In-
diana statute is the same as the basic principle of the
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Wyoming statute, that is, the power of regulation de-
pendent upon the natures of oil and gas, and that the 
absolute dominion of the surface of the land is not an 
unlimited dominion over them.

The case was cited in Lindsley v. Natural Carbonic Gas 
Co., 220 U. S. 61, to defeat a suit brought to restrain the 
officers of the State of New York from enforcing against 
the gas company a statute which made it unlawful to 
pump from wells or otherwise draw by artificial appliances 
that class of mineral waters holding in solution carbonic 
acid gas, or producing an unnatural flow of such gas “for 
the purpose of extracting, collecting, compressing, liquify-
ing or vending such gas as a commodity otherwise than in 
connection with the mineral water and the other mineral 
ingredients with which it was associated.”

The company alleged that the gas could be lifted to the 
surface only by means of pumps or other artificial ap-
pliances and that many other landowners in Saratoga 
Springs had like wells which were operated in a like way 
with a like purpose. The utility of the gas was alleged and 
a property right asserted which the statute, it was further 
alleged, deprived of in violation of the Constitution of 
the United States.

A demurrer was sustained to the bill; therefore its aver-
ments were admitted. The basis of the contention of the 
offense of the statute against the Constitution of the 
United States explicitly was, that the company, being the 
owner of the land owned, had power and authority over 
all beneath the land’s surface that it could reduce to 
possession. This was the same postulate, it will be ob-
served, that was asserted in Ohio Oil Co. v. Indiana. It 
was rejected upon the authority of that case. We, how-
ever, said, “were the question an open one we still should 
solve it in the same way.”

May the principle and its justification be extended to 
the Wyoming statute? The statute of Wyoming (we
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repeat it to have it immediately before our eyes) declares 
it to be a “wasteful and extravagant use of natural gas” to 
use, consume or burn it when taken or drawn from any 
gas well or wells or borings “for the products where such 
natural gas is burned, consumed or otherwise wasted 
without the heat therein contained being fully and ac-
tually applied and utilized for other manufacturing pur-
poses or domestic purposes.” The declaration of illegality, 
however, only applies when the “gas well or source of 
supply is located within ten miles of any incorporated 
town or industrial plant.” Section 2 explicitly mentions 
carbon black as within the illegality of the law, and as this 
case concerns its production we may accept its production 
as a test of the companies’ case.

Of the range of the utility of carbon black there can be 
no controversy and to this fact the companies give an 
especial emphasis in their averments, supplementary 
affidavits, and argument. The fact, however, is but of 
incidental importance. The determining consideration is 
the power of the State over, and its regulation of a prop-
erty in which others besides the companies may have 
rights and in which the State has an interest to adjust and 
preserve, natural gas being one of the resources of the 
State. And in this consideration it is more important to 
consider not for what a particular owner uses the gas, but 
the proportion of his use to that of others, or it may be, 
the prevention of use by others; and the striking fact is 
presented by the companies’ averments that by the pro-
cesses and devices employed by them there is only ob-
tained from each thousand cubic feet of natural gas con-
sumed 1% pounds of carbon black and 2/10 of a gallon of 
high-gravity gasoline. To this averment the defendants 
add that every thousand cubic feet of gas contains from 
33 to 40 pounds of carbon and therefore, “that the ineffi-
ciency of the process used by complainants is very high, 
ranging only from 2.8% to 4.6%.” It is the further asser-
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tion of defendants that the companies are utilizing and 
withdrawing from the earth gas at the rate of approxi-
mately 10,000,000 cubic feet per day and that the same 
can never be replaced or restored.

To these averments we may add the affidavits. There is 
something in them but not enough to reduce the impor-
tance of the facts averred. Those on the part of the com-
panies are directed to a great extent to the value of carbon 
black and its use and the detriment or disaster of the 
discontinuance or even reduction of its manufacture. 
And the explicit assertion is that it is absolutely impossible 
to utilize the heat generated as an incident to its manu-
facture. A comparison is made with other fuels and the 
affidavits are explicit in statement that the requirement 
that the heat contained in them must be “fully and 
actually applied and utilized” (to use the words of the 
Wyoming statute) is not only unreasonable but impossible. 
Figures are given not only of gas engines but of oil, air 
and steam engines. This is dwelt on at great length and 
it is declared that it is abolutely impossible to utilize heat 
generated as an incident to the manufacture of carbon 
black. And it is said, “If the true test of the waste of gas 
or any other fuel is whether or not the heat therein con-
tained is fully utilized, it would follow that practically 
every industrial use of fuel must be characterized as waste-
ful.”

There is also testimony from those familiar with the 
geological formations, and the production of natural gas in 
Wyoming, that there are very extensive deposits under-
lying ten counties, and that their development has scarcely 
more than commenced and that their potential capacity 
far exceeds the capacity of the wells now drilled. Further, 
that the aggregate capacity of the existing wells exceeds 
650,000,000 cubic feet per day, and that this production 
could be largely augmented if the demands for natural gas 
in the State warranted.
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Opposing affidavits set forth the needs of the towns, 
present and prospective, and of industries other than 
carbon black, and that the wells of the companies are 
drilled into the same sand in which the wells of the Lovell 
Gas and Electric Company, an industry which furnishes 
gas and electricity to the town of Lovell, are drilled. The 
sand is a free flowing sand, that is, one in which the gas 
has free access from one part of the field to the other, 
consequently the gas pressure would be approximately the 
same at all the wells drilled into it. With the operation of 
the wells of the companies came a diminution of pressure, 
and “if the present consumption of gas continues for 
another year, there will not be sufficient gas in this field 
in the particular sand in question, to supply even the 
domestic uses of the town of Lovell.”

And it is affirmed that the plant of the Midland Gas 
Company consists of about ninety separate buildings con-
structed of sheet iron and steel, in such a way that they 
can be moved more readily than almost any other char-
acter of construction and were evidently designed with 
the idea of portability in mind, and at the present rate of 
consumption of the gas, they will have to be moved, in 
any event, within a year. Corroborating figures of the 
supply and consumption are given, and it is said that if the 
wells now driven be allowed to flow at their full capacity 
they will be entirely exhausted in ninety days. The proof 
of this is said to be that the use of 15,000,000 cubic feet 
per day of gas produced within the last eighteen months 
has caused a loss of 57% of the available gas in the produc-
ing sand. In contrast, it is estimated, that if the gas con-
sumed at the carbon plant was conserved the supply avail-
able for domestic and industrial use in the towns of Lovell 
and Cowley would last for a period of ten years.

There is speculation as to other basins of deposits of gas 
and its utility for industries, but which cannot be under-
taken against the depletion by the production of carbon
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black. The process to make the latter is said to be simple 
and is similar to holding a cold plate over an old-fashioned 
gas jet. In fact, it is said, the process used by the Midland 
Carbon Company is merely an incomplete combustion of 
gases in an insufficient amount of air, the flames from the 
different jets practically touching cast iron channel plates, 
which are suspended over the flames and are moved back-
ward and forward at a very slow rate of speed. The carbon 
is scraped off the plates into hoppers and carried to the 
packing houses by conveyors. All of this is mechanical.

It is testified (by an engineer of the Bureau of Mines in 
the Interior Department who had made a study of the 
making of carbon black) that the efficiency of the carbon 
black industry is very low; that the largest yield of which 
affiant had any knowledge did not exceed 1^2 pounds per 
1000 cubic feet of natural gas though it is a well known 
and chemically ascertained fact that one thousand cubic 
feet of natural gas contains approximately from 33 to 45 
pounds of carbon.

The companies replied with affidavits of opposing 
tendency and made comparisons of the money value of 
carbon black with the money value of natural gas, the 
former being the more valuable. And there is contradic-
tion of the asserted lower pressure of the wells and the 
tendency to the depletion of the gas, and assertion that 
other forms of industry can well use coal for fuel.

The affidavits (which we have presented necessarily in 
barest outline) whether they may be regarded as present-
ing issues of fact or of judgment, exhibit the conditions 
which may have moved the policy and legislation of the 
State. Manifestly, conceding a power to the State of 
regulation, a comparison of the value of the industries 
and a judgment upon them as affecting the State, was 
for it to make. Such comparison may, therefore, be put 
aside. It may be, as it is deposed, that 1000 cubic feet of 
natural gas converted into gasoline and carbon black may
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be sold much higher than can be obtained from the same 
amount of gas sold for fuel purposes, but it does not follow 
from that fact that the State may not consider, and direct 
its legislation by the consideration that (and we take the 
averment of the companies) 1000 cubic feet of natural gas 
is consumed to produce 1% pounds of carbon black and 
about 2/10 of a gallon of gasoline. That it may so consider 
depends upon the question whether its statute is within 
the principle of the statutes passed on in Ohio Oil Co. v. 
Indiana, and Lindsley v. Natural Carbonic Gas Co. By 
reverting to these cases it will be immediately observed 
that the power of regulation over natural gas is possessed 
by a State; and in the first case, (Ohio Oil Co. v. Indiana), 
it was exercised to prohibit the employment of the gas as a 
means or agency in the production of oil, against an as-
serted right of property in the ownership of the land 
upon which the oil was produced, and, therefore, of the oil 
and gas as incidents of such ownership, which could be 
used in such manner and quantity as the landowner 
might choose.

In the Lindsley Case the power of the State was exerted 
to prohibit the owner of the surface from pumping on his 
own land, water charged with gas. This was but an exer-
tion, it was said, to preserve from depletion the subter-
ranean supply common to him and other owners, and that 
the statute, therefore, was not unconstitutional as depriv-
ing owners of their property without due process of law. 
Ohio Oil Co. v. Indiana, as we have pointed out, was cited 
as a precedent and its principle applied. The case at bar is, 
we think, within that principle, in other words, the power 
is exerted to prohibit an extravagant or wasteful or dis-
proportionate use of the natural gas of the State.

We have seen that the method of production by natural 
gas is like holding a cold plate over a candle, or, as it is ex-
pressed by a witness, it can only be produced “by combus-
tion and the impinging of the flame on the metallic sur-
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face.” And there is great disproportion between the gas 
and the product, and necessarily there was presented to the 
judgment and policy of the State a comparison of utilities 
which involved, as well, the preservation of the natural 
resources of the State, and the equal participation in them 
by the people of the State. And the duration of this 
utility was for the consideration of the State, and we do 
not think that the State was required by the Constitution 
of the United States to stand idly by while these resources 
were disproportionately used, or used in such way that 
tended to their depletion, having no power of interference.

The cited cases determine otherwise, and that, as the 
State of Indiana could prevent the exhaustive use of gas in 
the production of oil, and as the State of New York could 
prevent the owner of land from using artificial means to 
obtain the carbonated waters under his land, the State of 
Wyoming has the same power to prevent the use of natural 
gas in the production of carbon black, the tendency of 
which is (it may be the inevitable effect of which is) the 
exhaustion of the supply of natural gas and the consequent 
detriment of other uses.

It may be said, however, indeed is said, that the purpose 
of the act or its effect is a discrimination between producers 
of carbon black, those ten miles from a town or industrial 
plant not being within its provisions. We think the classi-
fication is justified by the case of Bacon v. Walker, supra, 
and indeed, by the principles which determine classifica-
tion.

To the contention that the statute is not one of conser-
vation because carbon black factories are permitted if ten 
miles distant from a town or industrial plant, the imme-
diate answer is that it is for the State to determine not only 
if any conservation be necessary but the degree of it, and 
certainly the companies cannot complain if the State has 
not exerted its full power.

As we have seen, many affidavits were addressed to the
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impossibility of complying with the statute, that is, of 
utilizing the heat of natural gas to the extent of the words 
of the statute. We say to the extent of the words of the 
statute because we think the statute must be construed 
with reference to the facts of nature and their possibilities, 
and that all that was intended by the words employed was 
to require a practical and possible use of the heat, as in 
other fuels and by the existing instrumentalities, and if 
this should be done it was a legal use of the gas—was an 
application and utilization of the heat contained in it. 
The statute was only intended to prevent the selection of 
a product whose production tended, and according to 
some of the affidavits, whose inevitable effect was, to 
exhaust the supply of gas in a very little while.

The decree granting the interlocutory injunction is 
reversed, and the case remanded to the District Court for 
further proceedings in conformity to this opinion.

Reversed.

The  Chief  Just ice , Mr . Justi ce  Van  Devan ter  and 
Mr . Justi ce  Mc Reynolds , dissent.

GILBERT v. STATE OF MINNESOTA.

ERROR TO THE SUPREME COURT OF THE STATE OF 

MINNESOTA.

No. 79. Argued November 10, 1920.—Decided December 13, 1920.

1. The law of Minnesota declaring it a misdemeanor for any person to 
teach or advocate by any written or printed matter or by oral speech 
that citizens of the State should not aid or assist the United States in 
prosecuting or carrying on war with the public enemies of the United 
States, is valid under the Federal Constitution. P. 327.

2. Such an enactment may be upheld both as a legitimate measure of



326 OCTOBER TERM, 1920.

Opinion of the Court. 254 U. S.

cooperation by the State with the United States, not in conflict with 
the federal war power, p. 328; and also as an exercise of the police 
power to preserve the peace of the State. P. 331. Halter v. Nebraska, 
205 U. S. 34; Presser v. Illinois, 116 U. S. 252.

3. The right of free speech does not cover false and malicious misrepre-
sentations of the objects and motives of this country in entering upon 
a war, made in a public speech for the purpose of discouraging the 
recruiting of troops, while the war is flagrant and armies are being 
raised. P. 332.

141 Minnesota, 263, affirmed.

The  case is stated in the opinion.

Mr. George Nordlin and Mr. Frederic A. Pike for plaintiff 
in error.

Mr. James E. Markham, Assistant Attorney General of 
the State of Minnesota, with whom Mr. Clifford L. Hilton, 
Attorney General of the State of Minnesota, was on the 
briefs, for defendant in error.

Mr . Justice  Mc Kenna  delivered the opinion of the 
court.

A statute of Minnesota makes it unlawful “to interfere 
with or discourage the enlistment of men in the military 
or naval forces of the United States or of the State of 
Minnesota.”

Its second and third sections are as follows:
“Sec. 2. Speaking by word of mouth against enlist-

ment unlawful.—It shall be unlawful for any person in 
any public place, or at any meeting where more than five 
persons are assembled, to advocate or teach by word of 
mouth or otherwise that men should not enlist in the mili-
tary or naval forces of the United States or the state of 
Minnesota.

“Sec. 3. Teaching or advocating by written or printed 
matters against enlistment unlawful.—It shall be un-
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lawful for any person to teach or advocate by any 
written or printed matter whatsoever, or by oral 
speech, that the citizens of this state should not aid or 
assist the United States in prosecuting or carrying on war 
with the public enemies of the United States.”

Section 4 defines a citizen to be “any person within the 
confines of the state,” and § 5 declares violations of the 
act to be gross misdemeanors and punishable by fine and 
imprisonment.

The indictment charged that Gilbert at a time and place 
designated in the State, and under the conditions prohibited 
by § 2, the United States being then and there at war with 
the Kingdom and Imperial Government of Germany, used 
the following language:

“We are going over to Europe to make the world safe 
for democracy, but I tell you we had better make America 
safe for democracy first. You say, what is the matter with 
our democracy. I tell you what is the matter with it: 
Have you had anything to say as to who should be presi-
dent? Have you had anything to say as to who should be 
Governor of this state? Have you had anything to say as 
to whether we would go into this war? You know you 
have not. If this is such a great democracy, for Heaven’s 
sake why should we not vote on conscription of men. We 
were stampeded into this war by newspaper rot to pull 
England’s chestnuts out of the fire for her. I tell you if 
they conscripted wealth like they have conscripted men, 
this war would not last over forty-eight hours. . . .”

A demurrer to the indictment was overruled, and Gilbert 
was tried and convicted. The judgment was that he pay a 
fine of $500 and be imprisoned in the county jail of the 
County of Goodhue for one year, and pay the costs of the 
prosecution. The judgment was affirmed by the Supreme 
Court of the State.

The statute, it is contended, is repugnant to the Consti-
tution of the United States in that, (1) “all power of legis-
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lation regarding the subject matter contained in the stat-
ute is conferred upon Congress and withheld from the 
States.” (2) And that the statute is obnoxious to the 
“ inherent right of free speech respecting the concerns, 
activities and interests of the United States of America 
and its Government.”

We shall consider the objections in their order. It is said 
in support of the exclusive power in Congress, that Con-
gress alone can under the Constitution ‘“provide for the 
common defence and general welfare of the United States,’ 
1 declare war,’ ‘raise and support armies,’ ‘make rules 
for the government and regulation of the land and naval 
forces.’” To these affirmative delegations of power to 
Congress, there is added, it is said, a prohibition to the 
States to “engage in war, unless actually invaded, or in 
such imminent danger as will not admit of delay.” And, 
“that the State of Minnesota is not a party to the war 
now [then] being waged. And if it has not engaged in any 
war, and until it does so engage, legislation such as a bel-
ligerent sovereign might enact, is beyond its province.” 
These specific grounds of objection to the statute are 
attempted to be reinforced by analogy to the power of 
Congress over interstate commerce to the exclusion of 
the interference of the States.

The bases of the objections seem to be that plaintiff in 
error had an accountability as a citizen of the United 
States different from that which he had as a citizen of the 
State, and that, therefore, he was not subject to the power 
or jurisdiction of the State exercised in the act under 
review. Manifestly, to support the contention something 
more is necessary than the letter of the cited constitutional 
provisions. The broader proposition must be established 
that a State has no interest or concern in the United States 
or its armies or power of protecting them from public 
enemies.

Undoubtedly, the United States can declare war and it,
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not the States, has the power to raise and maintain armies. 
But there are other considerations. The United States is 
composed of the States, the States are constituted of the 
citizens of the United States, who also are citizens of the 
States, and it is from these citizens that armies are raised 
and wars waged, and whether to victory and its benefits, 
or to defeat and its calamities, the States as well as the 
United States are intimately concerned. And whether to 
victory or defeat depends upon their morale, the spirit and 
determination that animates them—whether it is repellent 
and adverse or eager and militant; and to maintain it 
eager and militant against attempts at its debasement in 
aid of the enemies of the United States, is a service of 
patriotism; and from the contention that it encroaches 
upon or usurps any power of Congress, there is an instinc-
tive and immediate revolt. Cold and technical reasoning 
in its minute consideration may indeed insist on a separa-
tion of the sovereignties and resistance in each to any co-
operation from the other, but there is opposing demonstra-
tion in the fact that this country is one composed of many 
and must on occasions be animated as one and that the 
constituted and constituting sovereignties must have 
power of cooperation against the enemies of all. Of such 
instance, we think, is the statute of Minnesota and it goes 
no farther. It, therefore, has none of the character of the 
illustrations adduced against it, nor the possibility of con-
flict of powers which they condemn. This was the view of 
the Supreme Court of the State, and the court expressed it 
with detail and force of reasoning. The same view of the 
statute was expressed in State v. Holm, 139 Minnesota, 267, 
where, after a full discussion, the contention was rejected 
that the Espionage Law of June 15, 1917, abrogated or 
superseded the statute, the court declaring that the fact 
that the citizens of the State are also citizens of the United 
States and owe a duty to the Nation, does not absolve 
them from duty to the State nor preclude a State from
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enforcing such duty. “The same act,” it was said, “may 
be an offense or transgression of the laws of both” Nation 
and State, and both may punish it without a conflict of 
their sovereignties. Numerous cases were cited commenc-
ing with Moore v. Illinois, 14 How. 13, and terminating 
with Halter v. Nebraska, 205 U. S. 34.1

The latter case is especially pertinent in its sentiment 
and reasoning. It sustained a statute of Nebraska directed 
against the debasement of the National flag to trade uses 
against the contention that the flag being the National 
emblem was subject only to the control of the National 
power. In sustaining the statute it was recognized that in 
a degradation of the flag there is a degradation of all of 
which it is the symbol, that is, “the National power and 
National honor” and what they represent and have in 
trust. To maintain and reverence these, to “encourage 
patriotism and love of country among its people,” may 
be affirmed, it was said, to be a duty that rests upon each 
State, and that “when, by its legislation, the State en-
courages a feeling of patriotism towards the Nation, 
it necessarily encourages a like feeling towards the 
State.”

And so with the statute of Minnesota. An army is an 
instrument of government, a necessity of its power and 
honor, and it may be, of its security. An army, of course, 
can only be raised and directed by Congress, in neither has

1 In Gustafson v. Rhinow, 144 Minnesota, 415, the Supreme Court of 
Minnesota sustained a law of the State giving to soldiers who served in 
the war against Germany $15 for each month or fraction of a month of 
service, against an attack that the soldiers were soldiers of the United 
States. The court expressed the concern and interest of the State as 
follows: “It is true that the Federal government alone has power to 
declare war, but having done so, the government and people of Minne-
sota became bound to defend and support the national government. 
While the states of the nation are sovereign in a certain field, they are 
also members of the family of states constituting the national organi-
zation.”
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the State power, but it has power to regulate the conduct 
of its citizens and to restrain the exertion of baleful 
influences against the promptings of patriotic duty to the 
detriment of the welfare of the Nation and State. To do so 
is not to usurp a National power, it is only to render a 
service to its people, as Nebraska rendered a service to 
its people when it inhibited the debasement of the 
flag.

We concur, therefore, in the final conclusion of the court, 
that the State is not inhibited from making “the national 
purposes its own purposes to the extent of exerting its 
police power to prevent its own citizens from obstructing 
the accomplishment of such purposes.”

The statute, indeed, may be supported as a simple 
exertion of the police power to preserve the peace of the 
State. As counsel for the State say, “The act under 
consideration does not relate to the raising of armies for the 
national defense, nor to rules and regulations for the 
government of those under arms. It is simply a local 
police measure, aimed to suppress a species of seditious 
speech which the legislature of the State has found objec-
tionable. If the legislature has otherwise power to prohibit 
utterances of the character of those here complained of, 
the fact that such suppression has some contributory 
effect on the federal function of raising armies is quite 
beside the question.” And the State knew the conditions 
which existed and could have a solicitude for the public 
peace, and this record justifies it. Gilbert’s remarks were 
made in a public meeting. They were resented by his 
auditors. There were protesting interruptions, also ac-
cusations and threats against him, disorder and intima-
tions of violence. And such is not an uncommon ex-
perience. On such occasions feeling usually runs high 
and is impetuous; there is a prompting to violence and 
when violence is once yielded to, before it can be quelled, 
tragedies may be enacted. To preclude such result or a
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danger of it is a proper exercise of the power of the State. 
Presser v. Illinois, 116 U. S. 252, 267.

The next contention is, that the statute is violative of 
the right of free speech, and therefore void. It is asserted 
that the right of free speech is a natural and inherent right, 
and that it, and the freedom of the press, were “regarded 
as among the most sacred and vital possessed by mankind, 
when this nation was born, when its constitution was 
framed and adopted.” And the contention seems neces-
sary for the plaintiff in error to support. But without so 
deciding or considering the freedom asserted as guaran-
teed or secured either by the Constitution of the United 
States or by the constitution of the State, we pass imme-
diately to the contention and for the purposes of this case 
may concede it, that is, concede that the asserted freedom 
is natural and inherent, but it is not absolute, it is subject 
to restriction and limitation. And this we have decided. 
In Schenck v. United States, 249 U. S. 47, 52, we distin-
guished times and occasions and said that “the most 
stringent protection of free speech would not protect a 
man in falsely shouting fire in a theatre and causing a 
panic”; and in Frohwerk v. United States, 249 U. S. 204, 
206, we said “that the First Amendment while prohibiting 
legislation against free speech as such cannot have been, 
and obviously was not, intended to give immunity for 
every possible use of language.” See also, Debs v. United 
States, 249 U. S. 211; Abrams v. United States, 250 U. S. 
616. In Schaefer v. United States, 251 U. S. 466, comment-
ing on those cases and their contentions it was said that 
the curious spectacle was presented of the Constitution of 
the United States being invoked to justify the activities of 
anarchy or of the enemies of the United States, and by a 
strange perversion of its precepts it was adduced against 
itself. And we did more than reject the contention, we 
forestalled all repetitions of it, and the contention in the 
case at bar is a repetition of it. It is a direct assault upon
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the statute of Minnesota, and a direct assertion in spite of 
the prohibition of the statute that one can by speech, 
teach or advocate that the citizens of the State should 
not aid or assist “the United States in prosecuting or 
carrying on war with the public enemies of the United 
States,” and be protected by the Constitution of the 
United States.

The same conditions existed as in the cited cases, that is, 
a condition of war and its emergency existed, and there 
was explicit limitation to § 3 in the charge of the trial court 
to the jury. The court read §§ 2 and 3 of the statute to 
the jury and said, “I take it from the reading of the whole 
indictment that it is prosecuted under Section 3, which I 
have just read to you.”

Gilbert’s speech had the purpose they denounce. The 
Nation was at war with Germany, armies were recruiting, 
and the speech was the discouragement of that—its pur-
pose was necessarily the discouragement of that. It was 
not an advocacy of policies or a censure of actions that a 
citizen had the right to make. The war was flagrant; it 
had been declared by the power constituted by the Con-
stitution to declare it, and in the manner provided for by 
the Constitution. It was not declared in aggression, but 
in defense, in defense of our national honor, in vindication 
of the “most sacred rights of our Nation and our people.”1

This was known to Gilbert for he was informed in affairs 
and the operations of the Government, and every word 
that he uttered in denunciation of the war was false, was 
deliberate misrepresentation of the motives which impelled 
it, and the objects for which it was prosecuted. He could 
have had no purpose other than that of which he was 
charged. It would be a travesty on the constitutional 
privilege he invokes to assign him its protection.

Judgment affirmed,
*Words of President Wilson in his War Message to Congress, April 2, 

1917.
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Mr . Justi ce  Holmes  concurs in the result.

The  Chief  Justic e , being of the opinion that the sub-
ject-matter is within the exclusive legislative power of 
Congress, when exerted, and that the action of Congress 
has occupied the whole field, therefore dissents.

Mr . Justice  Brandeis , dissenting.

Joseph Gilbert, manager of the organization depart-
ment of the Non-partisan League, was sentenced to fine 
and imprisonment for speaking on August 18, 1917, at a 
public meeting of the League, words held to be prohibited 
by c. 463 of the laws of Minnesota, approved April 20, 
1917. Gilbert was a citizen of the United States, and 
apparently of a State other than Minnesota. He claimed 
seasonably that the statute violated rights guaranteed 
to him by the Federal Constitution. This claim has been 
denied; and, in my opinion, erroneously.

The Minnesota statute was enacted during the World 
War; but it is not a war measure. The statute is said to 
have been enacted by the State under its police power to 
preserve the peace;—but it is in fact an act to prevent 
teaching that the abolition of war is possible. Unlike the 
Federal Espionage Act of June 15,1917, c. 30,40 Stat. 217, 
219, it applies equally whether the United States is at 
peace or at war. It abridges freedom of speech and of the 
press, not in a particular emergency, in order to avert a 
clear and present danger, but under all circumstances. 
The restriction imposed relates to the teaching of the doc-
trine of pacifism and the legislature in effect proscribes it 
for all time. The statute does not in terms prohibit the 
teaching of the doctrine. Its prohibition is more specific 
and is directed against the teaching of certain applications 
of it. This specification operates, as will be seen, rather to 
extend, than to limit the scope of the prohibition.
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Sections 1 and 2 prohibit teaching or advocating by 
printed matter, writing or word of mouth, that men 
should not enlist in the military or naval forces of the 
United States. The prohibition is made to apply what-
ever the motive, the intention, or the purpose of him who 
teaches. It applies alike to the preacher in the pulpit, the 
professor at the university, the speaker at a political 
meeting, the lecturer at a society or club gathering. What-
ever the nature of the meeting and whether it be public or 
private, the prohibition is absolute, if five persons are 
assembled. The reason given by the speaker for advising 
against enlistment is immaterial. Young men considering 
whether they should enter these services as a means of 
earning a livelihood or as a career, may not be told that, in 
the opinion of the speaker, they can serve their country 
and themselves better by entering the civil service of State 
or Nation, or by studying for one of the professions, or by 
engaging in the transportation service, or in farming or in 
business, or by becoming a workman in some productive 
industry. Although conditions may exist in the Army or 
the Navy which are undermining efficiency, which tend to 
demoralize those who enter the service and would render 
futile their best-efforts, the State forbids citizens of the 
United States to advocate that men should not enlist 
until existing abuses or defects are remedied. The prohibi-
tion imposed by the Minnesota statute has no relation to 
existing needs or desires of the Government. It applies 
although recruiting is neither in process nor in contempla-
tion. For the statute aims to prevent not acts but beliefs. 
The prohibition imposed by § 3 is even more far-reaching 
than that provided in §§ 1 and 2. Section 3 makes it 
punishable to teach in any place a single person that a 
citizen should not aid in carrying on a war, no matter what 
the relation of the parties may be. Thus the statute 
invades the privacy and freedom of the home. Father and 
mother may not follow the promptings of religious belief,
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of conscience or of conviction, and teach son or daughter 
the doctrine of pacifism. If they do any police officer may 
summarily arrest them.

That such a law is inconsistent with the conceptions of 
liberty hitherto prevailing seems clear. But it is said that 
the guaranty against abridging freedom of speech con-
tained in the First Amendment of the Federal Constitution 
applies only to federal action; that the legislation here 
complained of is that of a State; that the validity of the 
statute has been sustained by its highest court as a police 
measure; that the matter is one of state concern; and that, 
consequently this court cannot interfere. But the matter 
is not one merely of state concern. The state law affects 
directly the functions of the Federal Government. It 
affects rights, privileges and immunities of one who is a 
citizen of the United States; and it deprives him of an 
important part of his liberty. These are rights which are 
guaranteed protection by the Federal Constitution; and 
they are invaded by the statute in question.

Congress has the exclusive power to legislate concerning 
the Army and the Navy of the United States, and to 
determine, among other things, the conditions of enlist-
ment. It has likewise exclusive power to declare war, to 
determine to what extent citizens shall aid in its prosecu-
tion and how effective aid may best be secured. Congress, 
which has power to raise an army and naval forces by 
conscription when public safety demands, may, to avert a 
clear and present danger, prohibit interference by per-
suasion with the process of either compulsory or voluntary 
enlistment. As an incident of its power to declare war it 
may, when the public safety demands, require from every 
citizen full support, and may, to avert a clear and present 
danger, prohibit interference by persuasion with the giving 
of such support. But Congress might conclude that the 
most effective Army or Navy would be one composed 
wholly of men who had enlisted with full appreciation of 
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the limitations and obligations which the service imposes, 
and in the face of efforts to discourage their doing so.1 It 
might conclude that the most effective Army would be one 
composed exclusively of men who are firmly convinced 
that war is sometimes necessary if honor is to be preserved, 
and also that the particular war in which they are engaged 
is a just one. Congress, legislating for a people justly 
proud of liberties theretofore enjoyed and suspicious or 
resentful of any interference with them, might conclude 
that even in times of grave danger, the most effective 
means of securing support from the great body of citizens is 
to accord to all full freedom to criticise the acts and admin-
istration of their country, although such freedom may be 
used by a few to urge upon their fellow-citizens not to aid 
the Government in carrying on a war, which reason or 
faith tells them is wrong and will, therefore, bring misery 
upon their country.

The right to speak freely concerning functions of the 
Federal Government is a privilege or immunity of every 
citizen of the United States which, even before the adop-
tion of the Fourteenth Amendment, a State was powerless 
to curtail. It was held in Crandall v. Nevada, 6 Wall. 35, 
44, that the United States has the power to call to the seat 
of government or elsewhere any citizen to aid it in the con-
duct of public affairs; that every citizen has the correlative 
right to go there or anywhere in the pursuit of public or 
private business; and that “no power can exist in a State 
to obstruct this right which would not enable it to defeat 
the purpose for which the government was established.” 
The right of a citizen of the United States to take part, for 
his own or the country’s benefit, in the making of federal 
laws and in the conduct of the Government, necessarily 
includes the right to speak or write about them; to en-
deavor to make his own opinion concerning laws existing

1See General John A. Logan, “The Volunteer Soldier of America,” 
pp. 89-91 ; Col. F, N. Maude in the Contemporary Review, v. 189, p. 37,
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or contemplated prevail; and, to this end, to teach the 
truth as he sees it. Were this not so “the right of the 
people peaceably to assemble for the purpose of petitioning 
Congress for a redress of grievances, or for any thing else 
connected with the powers or duties of the national 
government” would be a right totally without substance. 
See United States v. Cruikshank, 92 U. S. 542, 552; 
Slaughter-House Cases, 16 Wall. 36, 79. Full and free exer-
cise of this right by the citizen is ordinarily also his duty; 
for its exercise is more important to the Nation than it is 
to himself. Like the course of the heavenly bodies, har-
mony in national life is a resultant of the struggle between 
contending forces. In frank expression of conflicting opin-
ion lies the greatest promise of wisdom in governmental 
action; and in suppression lies ordinarily the greatest peril. 
There are times when those charged with the responsibility 
of Government, faced with clear and present danger, may 
conclude that suppression of divergent opinion is impera-
tive; because the emergency does not permit reliance upon 
the slower conquest of error by truth. And in such emer-
gencies the power to suppress exists. But the responsibil-
ity for the maintenance of the Army and Navy, for the 
conduct of war and for the preservation of government, 
both state and federal, from “malice domestic and foreign 
levy” rests upon Congress. It is true that the States 
have the power of self-preservation inherent in any govern-
ment to suppress insurrection and repel invasion; and to 
that end they may maintain such a force of militia as 
Congress may prescribe and arm. Houston v. Moore, 
5 Wheat. 1. But the duty of preserving the state gov-
ernments falls ultimately upon the Federal Government, 
Luther v. Borden, 7 How. 1, 77; Prize Cases, 2 Black, 635, 
668; Texas v. White, 7 Wall. 700, 727. And the superior 
responsibility carries with it the superior right. The 
States act only under the express direction of Congress. 
See National Defence Act, June 3, 1916, c. 134, 39 Stat.
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166; Selective Service Act, May 18, 1917, c. 15, 40 Stat. 
76. The fact that they may stimulate and encourage re-
cruiting, just as they may stimulate and encourage inter-
state commerce, Monongahela Navigation Co. v. United 
States, 148 U. S. 312, 329, does not give them the power by 
police regulations or otherwise to exceed the authority 
expressly granted to them by the Federal Government. 
See Kurtz v. Moffitt, 115 U. S. 487; Prigg v. Pennsylvania, 
16 Pet. 539. Congress, being charged with responsibil-
ity for those functions of Government, must determine 
whether a paramount interest of the Nation demands that 
free discussion in relation to them should be curtailed. No 
State may trench upon its province.

Prior to the passage of the Minnesota statute it had 
been the established policy of the United States, departed 
from1 only once in the life of the Nation,1 to raise its 
military and naval forces in times of war as in peace ex-
clusively by voluntary enlistment. Service was deemed a 
privilege of Americans, not a duty exacted by law. Spe-
cific provision had been made to ensure that enlistment 
should be the result of free, informed and deliberate 
choice.* 2 The law of the United States left an American as

rAct of March 3, 1863, c. 75, 12 Stat. 731.
2 Recruiting officers were required to explain to every man before he 

signed the enlistment paper the nature of the service, the length of the 
term, the .amount of pay, clothing, rations and other allowances to 
which a soldier is entitled by law; and to read and explain to the appli-
cant many of the Articles of War before administering to him the oath 
of enlistment. U. S. Army Regulations, 1913, paragraphs 854, 856.

The following is contained in the instructions sent to all officers and 
men assigned to recruiting duty:

“All progress and success rests fundamentally on truth. Hence never 
resort to indirection or misrepresentation or suppression of part of the 
facts in order to push a wavering case over the line. Recruits signed up 
on misrepresented facts or partial information do not make good sol-
diers. They resent being fooled just as you would, and will never yield 
their full value to a Government whose agents obtained their services 
in a way not fully square. Therefore tell your prospect anything he
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free to advise his fellows not to enter the Army or the 
Navy as he was free to recommend their enlistment. The 
Government had exacted from American citizens no serv-
ice except the prompt payment of taxes. Although war 
had been declared such was still the policy and the law of 
the United States when Minnesota enacted the statute 
here in question.

The Minnesota statute was, when enacted, inconsistent 
with the law of the United States, because at that time 
Congress still permitted free discussion of these govern-
mental functions. Later, and before Gilbert spoke the 
words complained of, the Federal Espionage Law was 
enacted, but the Minnesota statute was also inconsistent 
with it. The federal act did not prohibit the teaching of 
any doctrine; it prohibited only certain tangible obstruc-
tions to the conduct of the existing war with the German 
Empire committed with criminal intent. It was so under-
stood and administered by the Department of Justice.* 1 
Under the Minnesota law, teaching or advice that men 

wants to know about the Army. If the real facts are not strong enough 
to win him, you don’t want him anyway.” Recruiters Handbook, 
United States Army, p. 16.

1 “The general policy of the Attorney General (Mr. Gregory) toward 
free speech has been well understood and adhered to by his subordinates 
with a good deal of consistency. From the outset, recognizing that free 
expression of public opinion is the life of the nation, we have endeavored 
to impress on our subordinates the necessity of keeping within the limits 
of policy established by Congress and bearing in mind at all times the 
constitutional guarantees. Repeatedly their attention has been called 
to the fact that expression of private or public opinion relating to 
matters of governmental policy or of political character must not be 
confused with wilful attempts to interfere with our conduct of the war. 
At all times we have had before us the dangers which follow attempts to 
restrain public discussion and so far as instructions issued by the At-
torney General have been concerned, they have consistently and at all 
times emphasized this general policy.” John Lord O’Brian, “Civil 
Liberty in War Time,” Report of New York State Bar Association, 
vol. 42, p. 308.
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should not enlist is made punishable although the jury 
should find (1) that the teaching or advocacy proved 
wholly futile and no obstruction resulted; (2) that there 
was no intent to obstruct; and the court, taking judicial 
notice of facts, should rule (3) that, when the words were 
written or spoken, the United States was at peace with all 
the world. That this conflict was not merely a technical 
one but a cause of real embarrassment and danger to the 
Federal Government, we learn from one of the officials 
entrusted with the administration of the Espionage 
Act:

“In the State of Minnesota because of what was claimed 
to be either inadequate federal law or inadequate federal 
administration, state laws of a sweeping character were 
passed and enforced with severity. Whether justified or 
not in adopting this policy of repression, the result of its 
adoption increased discontent and the most serious cases of 
alleged interference with civil liberty were reported to the 
federal government from that state.” 1

In Johnson v. Maryland, ante, 51, this court held that 
the power of Congress to establish post roads precluded 
the State from requiring of a post-office employee using 
the state highway in the transportation of mail the cus-
tomary evidence of competency to drive a motor truck, al-
though the danger to public safety was obvious and it did 
not appear that the Federal Government had undertaken 
to deal with the matter by statute or regulation. The 
prohibition of state action rests, as the court pointed out 
there, “not upon any consideration of degree but upon the 
entire absence of power on the part of the States to touch 
. . . the instrumentalities of the United States.” As 
exclusive power over enlistments in the Army and the Navy 
of the United States and the responsibility for the conduct 
of war is vested by the Federal Constitution in Congress,

1 Report of New York Bar Association, vol. 42, p. 296.
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legislation by a State on this subject is necessarily void 
unless authorized by Congress. It is so when Congress 
makes no regulation, because by omitting to make regula-
tions Congress signifies its intention that, in this respect, 
the action of the citizen shall be untrammelled. This 
would be true, even if the subject in question were one over 
which Congress and the States have concurrent power. 
For where Congress has occupied a field theretofore open 
also to state legislation, it necessarily excludes all such. 
Southern Ry. Co. v. Reid, 222 U; S. 424; Chicago, Rock 
Island & Pacific Ry. Co. v. Hardwick Farmers Elevator Co., 
226 U. S. 426. Here Congress not only had exclusive 
power to act on the subject; it had exercised that power 
directly by the Espionage Law before Gilbert spoke the 
words for which he was sentenced. The provisions of the 
Minnesota statute and its title preclude a contention 
that its purpose was to prevent breaches of the peace. 
Compare Ex parte Meckel, 220 S. W. Rep. (Tex.) 81. But 
neither the fact that it was a police regulation, New York 
Central R. R. Co. v. Winfield, 244 U. S. 147, nor the fact 
that it was legislation in aid of congressional action would, 
if true, save the statute. For “when the United States 
has exercised its exclusive powers . . . so far as to 
take possession of the field, the States can no more supple-
ment its requirements than they can annul them.” Penn-
sylvania R. R. Co. v. Public Service Commission, 250 
U. S. 566, 569; Northern Pacific Ry. Co. v. Washington, 
222 U. S. 370. The exclusiveness of the power of the 
Federal Government with which this state legislation 
interferes springs from the very roots of political sover-
eignty. The States may not punish treason against the 
United States, People v. Lynch, 11 Johns. (N. Y.) 549; 
Ex parte Quartier, 2 W. Va. 569; although indirectly acts 
of treason may affect them vitally. No more may they 
arrogate to themselves authority to punish the teaching 
of pacifism which the legislature of Minnesota appears
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to have put into' that category. Compare Schaefer v. 
United States, 251 U. S. 466, 494, note.

As the Minnesota statute is in my opinion invalid be-
cause it interferes with federal functions and with the right 
of a citizen of the United States to discuss them, I see no 
occasion to consider whether it violates also the Four-
teenth Amendment. But I have difficulty in believing 
that the liberty guaranteed by the Constitution, which has 
been held to protect against state denial the right of an 
employer to discriminate against a workman because he is 
a member of a trade union, Coppage v. Kansas, 236 U. S. 
1, the right of a business man to conduct a private employ-
ment agency, Adams v. Tanner, 244 U. S. 590, or to con-
tract outside the State for insurance of his property, 
Allgeyer v. Louisiana, 165 U. S. 578, 589, although the 
legislature deems it inimical to the public welfare, does not 
include liberty to teach, either in the privacy of the home 
or publicly, the doctrine of pacifism; so long, at least, as 
Congress has not declared that the public safety demands 
its suppression. I cannot believe that the liberty guaran-
teed by the Fourteenth Amendment includes only liberty 
to acquire and to enjoy property.

UNITED STATES ON THE RELATION OF HALL v.
PAYNE, SECRETARY OF THE INTERIOR.

ERROR TO THE COURT OF APPEALS OF THE DISTRICT OF 
COLUMBIA.

No. 95. Argued November 17, 1920.—Decided December 13, 1920.

Whether a homestead right can be initiated by filing an application 
while the land is reserved to give opportunity for lieu selections by a 
State, under the Act of 1894, 28 Stat. 394, is a question involving a
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construction of that statute which the Secretary of the Interior must 
decide in determining between such applicant and one who was in 
possession and made application when the period for state selection 
expired; and mandamus will not lie to control the Secretary’s deci-
sion. P. 347.

48 App. D. C. 279, affirmed.

The  case is stated in the opinion.

Mr. Patrick H. Loughran for plaintiff in error.

Mr. Assistant Attorney General Nebeker, with whom Mr. 
H. L. Underwood, Special Assistant to the Attorney Gen-
eral, was on the brief, for defendant in error.

Mr . Justi ce  Mc Kenna  delivered the opinion of the 
court.

This case involves the consideration of a mandamus 
brought by plaintiff in error, hereinafter called relator, 
against the Secretary of the Interior.

The proceedings were instituted in the Supreme Court 
of the District of Columbia by petition and its essential 
allegations stated narratively are as follows:

The lands in question are within a township which was 
reserved under an act passed August 18, 1894, c. 301, 
28 Stat. 394, from adverse appropriation by settlement or 
otherwise except under rights found to exist of prior incep-
tion, for a period to extend from the application for survey 
until the expiration of sixty days from the date of the filing 
of the township plat of the survey in the proper district 
land office.

The plat of the survey was filed in the proper district 
land office May 17, 1915. During the sixty-day period, 
nor since, the described land has not been selected by the 
State. On June 5, 1915, the relator settled on the land 
and on July 17, 1915, was still actually residing thereon
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with the bona fide intention and purpose of appropriating 
and entering it under the homestead laws of the United 
States, in the event that the State of Montana did not 
select the same in accordance with the statute.

On the latter date, relator filed in the Land Office, per-
fect application for the land as a homestead which the 
Register and Receiver rejected for the stated reason that 
on July 16, 1915, they had permitted one George E. 
Kennedy to make a homestead entry of the lands.

The permission for the entry of Kennedy rested wholly 
upon an application made May 25, 1915, at a time when 
the lands were reserved as before stated.

On May 25, 1915, the Register and Receiver rejected 
Kennedy’s application in the following terms: “Rejected 
May 25,1915, because land not open to entry until July 17, 
1915, except to State of Montana and settlers prior to 
March 10, 1910.”

On June 4, 1915, the Register and Receiver made the 
following notation upon Kennedy’s application: “Sus-
pended June 4, 1915, pending preference right of State of 
Montana. Rejection of May 25, 1915, hereby revoked.”

Theretofore it had been the consistent and uniform 
practice of the. General Land Office to reject any and all 
filings such as Kennedy’s.

Relator appealed from the rejection of his application to 
the General Land Office and that office affirmed the deci-
sion of the Register and Receiver, and relator appealed to 
the Secretary of the Interior who on July 28,1916, affirmed 
the decision of the General Land Office and held that 
“Kennedy’s application being prior in time, is also prior 
in right.”

The Secretary in his decision did not refer to any of the 
asserted prior decisions or practice, but arbitrarily disre-
garded the mandate and will of Congress expressed in the 
Act of August 18, 1894.

Relator at the moment of the expiration of the sixty-day
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limit was actually residing on the land with the intention 
of making entry thereof under the homestead laws, and 
the right to make such entry after the sixty-day period was 
secured to him by such residence by the provisions of the 
third section of the Act of May 14,1880, c. 89, 21 Stat. 140, 
and the uniform decisions of the Department of the In-
terior under said act, and the Secretary of the Interior has 
arbitrarily denied to him the exercise and enjoyment of 
that right. And in ruling that Kennedy had acquired a 
right under the homestead laws relator is deprived of the 
benefit to him of performance by the Secretary of the 
Interior of a purely ministerial duty, and he prays that a 
writ of mandamus be issued, directed to the Secretary to 
approve his, the relator’s application, and deliver to him 
the proper evidence thereof. General relief is also prayed.

An order to show cause against the petition was issued 
and served on the Secretary to which he made reply 
affirming the legality of the action of the local land office, 
and the decision of the General Land Office affirming it, 
and his decision of concurrence.

He denies that there had been any ruling by the Sec-
retary of the Interior that during the sixty-day period 
applications for homestead entry must be rejected. Such, 
however, he admits, may have been the ruling by the local 
land office and even by the Commissioner of the General 
Land Office, but he stated that from August 31, 1910, the 
construction of the act was pending before the Secretary 
upon an appeal from a decision of the Commissioner, 
that a decision upon said appeal is reported in 45 L. D. 37, 
under the title of Northern Pacific Ry. Co. v. Idaho, dated 
April 12, 1916, and that he decided that selections during 
such period should not be rejected but held suspended 
until final adjudication of the rights of the State.

He avers that such is the proper construction of the act, 
and that the act being one of the land laws of the United 
States, its construction, as well as the determination of all
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equitable rights of parties under it, is within the jurisdic-
tion of the Secretary of the Interior so long as the legal 
title of the land yet remains in the United States, (and 
that it appears on the face of relator’s petition that the 
legal title of the land in controversy is still in the United 
States,) and involves the exercise of judgment and dis-
cretion, not reviewable by any court on direct proceeding 
either by mandamus or in equity.

He prays that the rule to show cause be discharged.
Relator demurred to the return and in passing upon it 

the court observed that there were two questions in the 
case, one, whether the facts exhibited a case for mandamus 
of the Secretary, that is, “in apparent defiance of the law, 
acting capriciously or arbitrarily or beyond the scope of the 
administrative authority confided to him,” the other, the 
construction of the Act of 1894.

To the first question the court answered negatively, and 
to the second question replied, that “independently of the 
question of the propriety of a review of the action of the 
Secretary of the Interior in the pending case, it would 
seem that the decision rendered by him was one entirely 
permissible under the law.” The demurrer to the return 
was therefore overruled., Relator electing to stand upon 
it, the rule was discharged and the petition dismissed.

This action was affirmed by the Court of Appeals.
It is manifest from this statement that the petition 

presents a controversy over the true construction of the 
Act of 1894. From the act, and the Secretary’s decision, 
it is apparent that the latter was not arbitrary or capri-
cious, but rested on a possible construction of the act, and 
one that the reported decisions of the Land Department 
show is being applied in other cases. The direction of the 
act that the lands be reserved “from any adverse appropri-
ation” means necessarily an appropriation adverse to the 
State, and this gives color to the Secretary’s view. He 
could not administer or apply the act without construing
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it, and its construction involved the exercise of judgment 
and discretion. The view for which the relator contends 
was not so obviously and certainly right as to make it 
plainly the duty of the Secretary to give effect to it. The 
relator, therefore, is not entitled to a writ of mandamus. 
Riverside Oil Co. v. Hitchcock, 190 U. S. 316; Ness v. 
Fisher, 223 U. S. ,683.

We need not consider the fact that Kennedy, whose 
application was sustained, is not a party to the petition 
(see Litchfield v. Register and Receiver, 9 Wall. 575, 578); 
nor need we consider whether a more appropriate remedy 
will be open to the relator. See Brown v. Hitchcock, 173 
U. S. 473; Minnesota v. Lane, 247 U. S. 243, 249, 250.

Judgment affirmed.

NNLIELN, AS TRUSTEE IN BANKRUPTCY OF 
NORTHERN FIRE & MARINE INSURANCE 
COMPANY, v. NORTHERN FIRE & MARINE 
INSURANCE COMPANY.

CERTIFICATE FROM THE CIRCUIT COURT OF APPEALS FOR THU 
EIGHTH CIRCUIT.

No. 96. Submitted November 17, 1920.—Decided December 13, 1920.

1. A petition to revise in matter of law under § 246 of the Bankruptcy 
Act is the proper remedy to review an order of an inferior court of 
bankruptcy vacating an adjudication and dismissing the bankruptcy 
proceeding for want of jurisdiction upon the motion of the bankrupt 
after the expiration of the time for appeal, he having neither con-
tested the involuntary petition against him nor appealed from the 
adjudication. P. 352.

2. Where it appears from the averments of a petition in involuntary 
bankruptcy that the person proceeded against is an insurance cor-
poration and therefore within the exceptions of § 46 of the Bank-
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ruptcy Act, as amended in 1910, the court of bankruptcy is without 
jurisdiction and its adjudication, rendered upon due service of process 
and default, and not appealed from, should be vacated and the pro-
ceeding dismissed upon the motion of the company, even after the 
time for appeal has expired. P. 352.

3. Where an insurance corporation adjudged bankrupt in an involuntary 
proceeding after the passage of the Act of 1910, upon due service of 
process and default, does not appeal from the adjudication but ac-
quiesces therein and aids the trustee in the performance of his duties 
in administering the estate, it is not estopped from thereafter ques-
tioning the validity of the adjudication and the power of the court 
and the trustee to proceed. Id.

The  case is stated in the opinion.

Mr. Rome G. Brown for Vallely, Trustee. Mr. C. J. 
Murphy and Mr. T. A. Toner were also on the brief:

As soon as a petition is filed, the court has the duty, and 
the statute gives it the power, to decide whether an alleged 
bankrupt comes within the class that may be declared 
bankrupt. The decision of that fact involves the exercise 
of jurisdiction. The jurisdiction is none the less real and 
valid because the court might decide the question wrongly. 
Neither the allegation nor the fact that the alleged bank-
rupt is an insurance company, and as such exempt, is 
jurisdictional. If the court in the exercise of that power 
reached a wrong conclusion, the judgment is not void; 
it is merely error to be corrected on appeal or by motion to 
vacate, timely made; but as long as it stands it is binding 
on everyone. In re Worsham, 142 Fed. Rep. 121; Edel-
stein v. United States, 149 Fed. Rep. 636; Foltz v. St. Louis 
& S. F. Ry. Co., 60 Fed. Rep. 316; In re First National 
Bank, 152 Fed. Rep. 64; In re Broadway Savings Trust Co., 
152 Fed. Rep. 152; In re Plymouth Cordage Co., 135 Fed. 
Rep. 1000.

The following decisions are to the same effect: In re New 
England Breeders’ Club, 169 Fed. Rep. 586; Birch v. 
Steele, 165 Fed. Rep. 577; In re T. E. Hill Co., 159 Fed. 
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Rep. 73; Sabin v. Larkin-Green Logging Co., 218 Fed. Rep. 
984; Roszell Bros. v. Continental Coal Co., 235 Fed. Rep. 
343; In re Brett, 130 Fed. Rep. 981; Denver First National 
Bank v. Klug, 186 U. S. 202; Des Moines Navigation Co. 
v. Iowa Homestead Co., 123 U. S. 552; In re Columbia 
Real-Estate Co., 101 Fed. Rep. 971; McCormick v. Sulli- 
vant, 10 Wheat. 192.

In most of these cases the question related to the juris-
diction of the court where it appeared that the corporation 
against whom adjudication was sought was not one com-
ing within the purview of the Bankruptcy Act. Other 
cases relate to the jurisdiction of the federal court gener-
ally, arising in instances where a diversity of citizenship 
was not shown. The principle involved is the same, and 
so recognized by the decisions of this as well as by other 
courts. In some of those cases particular emphasis was 
laid upon the fact that there had been some delay, and, 
even though it were not great in those particular cases, the 
court took notice of the fact that the speedy administra-
tion of bankrupt estates is contemplated by the law, and 
that prejudice and loss would result if interested parties 
were permitted, after recognizing proceedings of this kind, 
and participating therein, to question the validity thereof. 
The facts established in the record in this case show clearly 
that loss would result to the general creditors of respondent 
if the proceedings taken by the petitioner in connection 
with managing and conserving the estate of the respond-
ent are ignored, and the bankruptcy set aside.

The jurisdiction of the bankruptcy court is granted and 
defined by § 2 of c. II of the Bankruptcy Law, which 
contains no limitations as to the persons or corporations 
that may be adjudged bankrupts. Subdivisions a and b of 
§ 4 of c. Ill do not relate to the jurisdiction, but cover 
procedure, like the numerous state statutes requiring 
certain suits to be brought in certain counties, and similar 
statutes.
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Municipal corporations have never been subject to any 
bankruptcy act, and they would not be subject to the 
present act whether excepted therefrom or not. Loveland 
on Bankruptcy, § 125; Walter v. Iowa, etc., Ry. Co., 2 Dill. 
487.

Mr. N. C. Young for Northern Fire & Marine Insur-
ance Company. Mr. Tracy R. Bangs and Mr. Philip R. 
Bangs were also on the brief.

Mr . Justice  Mc Kenna  delivered the opinion of the 
court. ।

The Insurance Company was adjudged an involuntary 
bankrupt May 3, 1917, upon petition of its creditors. The 
petition averred the corporate capacity of the Company 
under the laws of North Dakota, and that it had been 
“engaged in the business of insuring property against loss 
by fire, hail, etc.” Process was duly issued and served, 
and, the Company making default, an order of adjudi-
cation was entered against it. No appeal was taken from 
the order. The administration of the estate proceeded in 
due course, claims presented, assets collected and reduced 
to money, payments made to protect equities, and suits 
brought by the trustee in his official capacity. In the 
matters of the estate the trustee frequently conferred with 
the president and secretary of the bankrupt and received 
from them cooperation, assistance and information with-
out question of the validity of the adjudication. Consid-
erable moneys were paid out and expenses incurred by 
the trustee.

After the above course of administration, and on De-
cember 18, 1917, the Company by its attorneys filed a 
motion in the District Court to vacate the adjudication as 
null and void, and to dismiss the proceedings, upon the 
ground that it appeared that the Company was an insur-



352 OCTOBER TERM, 1920.

Opinion of the Court. 254 U. S.

ance corporation and that the court was, therefore, with-
out jurisdiction. The motion was sustained and an order 
entered vacating the adjudication and dismissing the peti-
tion of the creditors on authority of § 4-6 of the Bank-
ruptcy Act, as amended by the Act of June 25,1910, c. 410, 
36 Stat. 839, which provides that “any moneyed, busi-
ness, or commercial corporation, except a municipal, 
railroad, insurance, or banking corporation, . . . 
may be adjudged an involuntary bankrupt upon default 
or an impartial trial, and shall be subject to the provisions 
and entitled to the benefits of this Act.”

The trustee filed a petition to revise the order of the 
District Court in a matter of law in the Circuit Court of 
Appeals, and the latter court certifies that it is indispen-
sable to the determination of the case, and to the end that 
the court may properly discharge its duty, desires instruc-
tion upon the following questions:

“ 1. Is a petition to revise in matter of law under section 
24-6 of the Bankruptcy Act the proper remedy to review an 
order of an inferior court of bankruptcy vacating an ad-
judication and dismissing the bankruptcy proceeding for 
want of jurisdiction upon the motion of the bankrupt after 
the expiration of the time for appeal, he having neither 
contested the involuntary petition against him nor appeal-
ing from the adjudication?

“2. Where it appears from the averments of a petition 
in involuntary bankruptcy that the person proceeded 
against is an insurance corporation and therefore within 
the exceptions of section 4-6 of the Bankruptcy Act as 
amended June 25, 1910 (36 Stat. 839), is there such an 
absence of jurisdiction in the court of bankruptcy that its 
adjudication, rendered upon due service of process and 
default, and not appealed from, should be vacated and the 
proceeding be dismissed upon the motion of the bankrupt 
after the time for appeal has expired?

“3. Where an insurance corporation adjudged bankrupt
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in an involuntary proceeding after the passage of the 
amendatory Act of June 25, 1910 (36 Stat. 839), upon due 
service of process and default, does not appeal from the 
adjudication but acquiesces therein and aids the trustee in 
the performance of his duties in administering the estate, 
may it be estopped from thereafter questioning the valid-
ity of the adjudication and the power of the court and the 
trustee to proceed?”

Of the construction of the statute there can be no con-
troversy; what answer shall be made to the questions turns 
on other considerations, turns on the effect of the conduct 
of the Company as an estoppel. That it has such effect is 
contended by the trustee, and there is an express conces-
sion that if objection had been made the Company would 
have been entitled to a dismissal of the petition. It is, 
however, insisted that it is settled “that an erroneous 
adjudication against an exempt corporation, whether 
made by default or upon a contest or trial before the 
bankruptcy court, can be attacked only by appeal, writ of 
error, or prompt motion to vacate,” and that § 4 does not 
relate to the jurisdiction of the court over the subject-
matter. “It does not, therefore,” is the further conten-
tion, “create or limit jurisdiction of the court with respect 
to its power to consider and pass upon the merits of the 
petition.” And that “the valid exercise of jurisdiction 
does not depend on the correctness of the decision.” And 
again, if the court in the exercise of its jurisdictional power, 
“reached a wrong conclusion, the judgment is not void; 
it is merely error to be corrected on appeal or by motion to 
vacate, timely made, but as long as it stands it is binding 
on every one.” There is plausibility in the propositions 
taken in their generality, but there are opposing ones. 
Courts are constituted by authority and they can not go 
beyond the power delegated to them. If they act beyond 
that authority, and certainly in contravention of it, their 
judgments and orders are regarded as nullities. They are
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not voidable, but simply void, and this even prior to 
reversal. Elliott v. Peirsol, 1 Pet. 328, 344; Old Wayne 
Mutual Life Association v. McDonough, 204 U. S. 8.

Which of the propositions shall prevail in a given case 
cannot- be dogmatically asserted, and cases of their con-
sideration and application can be cited against each other. 
There is such citation in the pending case. Plaintiff in 
error cites among others, McCormick v. Sullivant, 10 
Wheat. 192; Des Moines Navigation Co. v. Iowa Home-
stead Co., 123 U. S. 552; Denver First National Bank v. 
Klug, 186 U. S. 202.

McCormick v. Sullivant involved the effect of diversity 
of citizenship, and it was decided that an absence of its 
allegation did not impeach the judgment rendered in the 
case and preclude its being conclusive upon the parties. 
And it was said (as it has often been said), that the courts 
of the United States are “of limited jurisdiction; but 
they are not, on that account, inferior courts, in the tech-
nical sense of those words, whose judgments, taken alone, 
are to be disregarded. If the jurisdiction be not alleged in 
thè proceedings, their judgments and decrees are errone-
ous, and may, upon writ of error or apj^al, be reversed for 
that cause. But they are not absolute nullities.”

In Des Moines Navigation Co. v. Iowa Homestead Co., 
123 U. S. 552, there came up to be considered also the 
effect of a prior adjudication as dependent upon an allega-
tion of diversity of citizenship, and the ruling in McCor-
mick v. Sullivant was affirmed.

The immediate comment on these cases is that the 
courts had jurisdiction of their subject-matter and neces-
sarily power to pass upon the fact (diversity of citizenship) 
upon which that jurisdiction depended in the given case. 
The subject-matter of the suit was not withheld from them 
by explicit provision of the law which was their sole 
warrant of power.

Denver First National Bank v. Klug is nearer to the
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question in the case at bar. It was a case in bankruptcy. 
The Act of July 1, 1898, 30 Stat. 544, provided that “any 
natural person, except a wage-earner or a person engaged 
chiefly in farming or the tillage of the soil” might “be 
adjudged an involuntary bankrupt upon default or an 
impartial trial” and should “be subject to the provisions 
and entitled to the benefits” of the act.

A petition in involuntary bankruptcy was filed against 
Klug and a trial was had upon the issue, whether he was 
“engaged chiefly in farming” within the meaning of the 
act, and the jury having found accordingly, the District 
Court entered a judgment dismissing the petition. The 
question of the jurisdiction was certified to this court and 
it was held that the “District Court had and exercised 
jurisdiction.” This further was said, “The conclusion was, 
it is true, that Klug could not be adjudged a bankrupt, but 
the court had jurisdiction to so determine, and its juris-
diction over the subject-matter was not and could not be 
questioned.” Citing Mueller v. Nugent, 184 U. S. 1, 15; 
Louisville Trust Co. v. Comingor, 184 U. S. 18, 25; Smith v. 
McKay, 161 U. S. 355.

It will be observed, therefore, that the Act of 1898 
made jurisdiction depend upon an inquiry of fact and 
necessarily jurisdiction was conferred to make the inquiry, 
and pronounce judgment according to its result. The case, 
therefore, is not pertinent to, or authority upon the case 
at bar. The Act of June 25,1910, which covers the present 
proceeding is peremptory in its prohibition. It excludes, 
by § 4-a, insurance corporations from the benefits of 
voluntary bankruptcy, and by sub-division b prohibits 
them from being adjudged involuntary bankrupts. The 
effect of these provisions is that there is no statute of 
bankruptcy as to the excepted corporations, and neces-
sarily there is no power in the District Court to include 
them. In other words, the policy of the law is to leave 
the relation and remedies of “municipal, railroad, insur-
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ance, or banking” corporations to their creditors and their 
creditors to them, to other provisions of law. It is easy to 
see in what disorder a different policy would result. We 
may use for illustration a municipal corporation. Its 
creditors may be enterprising, its officers acquiescent or 
indifferent; can, therefore, the allegations of the former 
and the default of the latter confer jurisdiction on the 
District Court to entertain a petition in bankruptcy 
against the corporation and render a decree therein, and if 
not, why not? If consent can confirm jurisdiction, why 
not initially confer jurisdiction? It is not necessary to 
point out the disorder that would hence result and the 
difficulties that the officers of a bankruptcy court would 
encounter in such situation. The legislative power 
thought care against the possibility of it was necessary, 
and in that care associated insurance corporations. For a 
court to extend the act to corporations of either kind is to 
enact a law, not to execute one.

The first question concerns procedure only, and should 
be answered in the affirmative. Denver First National 
Bank v. Klug, supra; Matter of Loving, 224 U. S. 183.

The second and third questions concern the merits and 
are respectively answered in the affirmative and negative.

So ordered.
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GALVESTON, HARRISBURG & SAN ANTONIO 
RAILWAY COMPANY v. WOODBURY ET AL.

CERTIORARI TO THE COURT OF CIVIL APPEALS, EIGHTH 
SUPREME JUDICIAL DISTRICT, OF THE STATE OF TEXAS.

No. 100. Submitted November 15, 1920.—Decided December 13, 1920.

1. The declaration of the Act to Regulate Commerce (§ 1) that it shall 
apply to any common carrier engaged in the transportation of per-
sons or property from any place in the United States to an adjacent 
foreign country, contemplates its application also to the transportation 
by such a carrier from the adjacent foreign country into the United 
States, since the test of the application of the act is the field of the 
carrier’s operation and not the direction of the movement. P. 359.

2. Where a passenger traveling from Canada to Texas and return with-
out any express stipulation as to thejiability of the carrier for loss of 
baggage, through the fault of the carrier lost her trunk in Texas on 
the journey out, held, that the amount of her recovery was limited 
under the Carmack Amendment by the carrier’s published tariffs 
filed with the Interstate Commerce Commission. Id.

3. The right of a carrier, under the Carmack. Amendment, to limit by 
tariff the amount of its liability for the baggage of a passenger, was 
not altered by the Act of March 4, 1915, known as the Cummins 
Amendment, as amended August 9,1916. Id.

209 S. W. Rep. 432, reversed.

The  case is stated in the opinion.

Mr. T. J. Beall for petitioner.

Mr. Rufus B. Daniel for respondents.

Mr . Justice  Brande is  delivered the opinion of the 
court.

On March 14, 1917, Mrs. Woodbury took the Galves-
ton, Harrisburg & San Antonio Railway at San Antonio, 
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Texas, for El Paso, Texas, and checked her trunk, which 
she took with her. It was lost and she sued the company 
in a state district court for the value of trunk and contents, 
which the jury found to be $500. Mrs. Woodbury was 
traveling on a coupon ticket purchased at Timmins, 
Ontario, from a Canadian railroad, entitling her to travel 
over it and connecting lines, from Timmins to El Paso and 
return, apparently with stop-over privileges. When the 
trunk was lost she was on her journey out. She was not 
told when she purchased her ticket or when she checked 
her trunk that there was any limitation upon the amount 
of the carrier’s liability. It did not appear whether the 
ticket purchased contained notice of any such limitation, 
nor did it appear what was the law of Canada in this 
respect. The company insisted that Mrs. Woodbury was 
on an interstate journey; and that under the Act to Regu-
late Commerce, February 4, 1887, c. 104, 24 Stat. 379, as 
amended, it was not Hable for more than $100; since it had 
duly filed with the Interstate Commerce Commission and 
pubhshed a tariff fimiting liabifity to that amount unless 
the passenger declared a higher value and paid excess 
charges, which Mrs. Woodbury had not done. She in-
sisted that her transportation was not subject to the Act to 
Regulate Commerce, because it began in a foreign country; 
and that the liabihty was governed by the law of Canada, 
which should in the absence of evidence be assumed to be 
fike the law of Texas, the forum; and that by the law of 
Texas the Hmitation of fiabihty was invalid. The trial 
court held that she was entitled to recover only $100, and 
entered judgment for that amount. This judgment was 
reversed by the Court of Civil Appeals, which entered 
judgment for Mrs. Woodbury in the sum of $500. 209 
S. W. Rep. 432. The case came here on writ of certiorari, 
250 U. S. 637. The only question before us is the amount 
of damages recoverable.

If Mrs. Woodbury’s journey had started in New York
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instead of across the border in Canada, the provision in the 
published tariff would clearly have limited the liability of 
the carrier to $100. For her journey would have been 
interstate although the particular stage of it on which the 
trunk was lost lay wholly within the State of Texas. Com-
pare Texas & New Orleans R. R. Co. v. Sabine Tram Co., 
227 U. S. 111. And the Carmack Amendment under which 
carriers may limit liability by published tariff applies to 
the baggage of a passenger carried in interstate commerce, 
Boston & Maine R. R. Co. v. Hooker, 233 U. S. 97; although 
it does not deal with liability for personal injuries suffered 
by the passenger. Chicago, Rock Island & Pacific Ry. Co. 
v. Maucher, 248 U. S. 359. The subsequent legislation, the 
Cummins Amendment, Act of March 4, 1915, c. 176, 38 
Stat. 1196, as amended by the Act of August 9, 1916, 
c. 301, 39 Stat. 441, has not altered the rule regarding 
liability for baggage.

But counsel for Mrs. Woodbury insists that solely be-
cause her journey originated in Canada the provisions of 
the Act to Regulate Commerce do not apply. The conten-
tion is that § 1 of the Act of 1887 does not apply to the 
transportation of passengers from a foreign country to a 
point in the United States. To this there are two answers. 
The first is that the transportation here in question is not 
that of a passenger but of property. Boston & Maine R. R. 
Co. v. Hooker, supra. The second is that the act does 
apply to the transportation of both passengers and prop-
erty from an adjacent foreign country, such as Canada. 
Section 1 declares that the act applies to “any common 
carrier . . . engaged in the transportation of passen-
gers or property . . . from any place in the United 
States to an adjacent foreign country.” A carrier engaged 
in transportation by rail to an adjacent foreign country is, 
at least ordinarily, engaged in transportation also from 
that country to the United States. The test of the appli-
cation of the act is not the direction of the movement, but
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the nature of the transportation as determined by the field 
of the carrier’s operation. This is the construction placed 
upon the act by the Interstate Commerce Commission. 
International Paper Co. v. Delaware & Hudson Co., 33 
I. C. C. 270, 273, citing Texas & Pacific Ry. Co. v. Inter-
state Commerce Commission, 162 U. S. 197. It is in har-
mony with that placed upon the words of § 1 of the Harter 
Act, February 13, 1893, c. 105, 27 Stat. 445, “any vessel 
transporting merchandise or property from or between 
ports of the United States and foreign ports,” which in 
Knott v. Botany Mills, 179 U. S. 69, 75, were construed to 
include vessels bringing cargoes from foreign ports to the 
United States. There is a later clause in § 1 which deals 
specifically with the transportation of property to or from 
foreign countries; but cases arising under that clause are 
not applicable here. That clause applies where the foreign 
country is not adjacent to the United States. The cases 
which hold that the act does not govern shipments from a 
foreign country in bond through the United States to 
another place in a foreign country, whether adjacent or 
not, are also not in point. Compare United States v. 
Philadelphia & Reading Ry. Co., 188 Fed. Rep. 484; In 
the Matter of Bills of Lading, 52 I. C. C. 671, 726-729; 
Canales v. Galveston, Harrisburg & San Antonio Ry. Co., 
37 I. C. C. 573.

Since the transportation here in question was subject to 
the Act to Regulate Commerce, both carrier and passen-
ger were bound by the provisions of the published tariffs. 
As these limited the recovery for baggage carried to $100, 
in the absence of a declaration of higher value and the 
payment of an excess charge, and as no such declaration 
was made and excess charge paid, that sum only was 
recoverable.

Reversed.
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THORNTON ET AL. v. DUFFY ET AL., MEMBERS 
OF AND COMPOSING THE INDUSTRIAL COM-
MISSION OF OHIO.

ERROR TO THE SUPREME COURT OF THE STATE OF OHIO.

No. 76. Argued November 8, 1920.—Decided December 20, 1920.

1. The construction placed on the constitution and laws of a State by 
its highest court must be accepted by this court in determining their 
consistency with the Federal Constitution. P. 368.

2. The right of a State to enforce a legitimate public policy includes the 
right to change and improve its regulations for that purpose, even to 
the making of changes which conflict with the arrangements and 
contracts made by individuals in reliance on previous regulations. 
P. 369.

3. The State of Ohio, in carrying out its policy of workmen’s compen-
sation (see Jeffrey Manufacturing Co. v. Blagg, 235 U. S. 571), first 
allowed employers, in certain cases, the privilege of paying directly 
to their workmen or their dependents the compensation provided by 
law, instead of contributing to the state fund-established to insure 
such payments; but afterwards, acting under power reserved over the 
subject, it took away this privilege from employers who indemnified 
themselves by insurance. Held, that the change did not impair the 
constitutional rights of property or of contract of an employer who 
had elected to take the privilege of direct payment and had insured 
himself with an insurance company before the change was made. 
P. 366.

99 Oh. St. 120, affirmed.

The  case is stated in the opinion.

Mr. Judson Harmon and Mr. A. I. Vorys for plaintiffs 
in error:

The legislature has the power to compel all employers 
to contribute to the state workmen’s compensation fund, 
or it may provide the conditions upon which employers 
may pay into the state fund, and the conditions upon
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which they may pay compensation directly to employees, 
but the desire of an employer, who elects to pay com-
pensation directly, to indemnify himself cannot be made 
the sole basis of a legislative classification of employers, 
distinguishing them as ineligible to pay compensation 
directly. Such basis of classification is not related to the 
purpose of the constitutional amendment and the work-
men’s compensation law. Adams v. Tanner, 244 U. S. 
590; State v. U. S. F. & G. Co., 96 Oh. St. 250; Gulf, 
Colorado & Santa Fe Ry. Co. v. Ellis, 165 U. S. 150; 
Chicago, Burlington & Quincy R. R. Co. v. McGuire, 219 
U. S. 549; Chicago v. Netcher, 183 Illinois, 104; Traux v. 
Raich, 239 U. S. 33; Ives v. South Buffalo Ry. Co., 201 
N. Y. 271; Chenoweth v. State Board, 57 Colorado, 74; 
Byers v. Meridian Printing Co., 84 Oh. St. 408; Dunahoo 
v. Huber, 185 Iowa, 753.

The legislature has no power to prohibit employers 
from insuring or indemnifying themselves against their 
liability to employees. Insurance is not inimical to public 
policy. Phcenix Insurance Co. v. Erie & Western Trans-
portation Co., 117 U. S. 312; Allgeyer v. Louisiana, 165 
U. S. 578. Liability insurance is not inimical to public 
policy. American Casualty Company’s Case, 82 Maryland, 
535; Kansas City &c. R. R. Co. v. Southern News Co., 
151 Missouri, 373; Breeden v. Frankford Insurance Co., 
220 Missouri, 327; Stone v. Old Colony St. Ry. Co., 212 
Massachusetts, 459; Rumford Falls Co. v. Casualty Co., 
92 Maine, 574; Hoadley v. Purifoy, 107 Alabama, 276. 
Contracts indemnifying employers are not inimical to 
public welfare and the legislature cannot prohibit such 
contracts. Adams v. Tanner, supra; Allgeyer v. Louisiana, 
supra; Dobbins v. Los Angeles, 195 U. S. 223; Yee Gee v. 
San Francisco, 235 Fed. Rep. 757; German Alliance 
Insurance Co. v. Kansas, 233 U. S. 389; Chenoweth v. 
State Board, supra; Wilson v. New, 243 U. S. 332, 347.

Assuming, for the purpose of this branch of the argu-
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ment only, that the state fund “insures” the compensa-
tion due to employees from employers, and, that the law 
may give the state fund a monopoly of such insurance 
and deny the right to issue such insurance to all others, 
still the State cannot abrogate existing insurance, valid 
when it was issued, Bedford v. Eastern Building & Loan 
Association, 181 U. S. 227; American Building & Loan 
Association v. Rainbolt, 48 Nebraska, 434; McNamara v. 
Keene, 98 N. Y. S. 860; Industrial Building & Loan As-
sociation v. Meyers Co., 12 Arizona, 48; nor can it take away 
the right of the employer to procure other insurance by 
making contracts of insurance in other States, or by any 
other means over which the State has no control. Stone 
v. Old Colony St. Ry. Co., supra; New York Life Insurance 
Co. v. Dodge, 246 U. S. 357; Allgeyer v. Louisiana, supra.

Neither § 1465-69 nor § 1465-101, as amended in 1917, 
was intended to apply, and they do not apply to contracts 
theretofore made by employers. Sturges v. Carter, 114 
U. S. 511; Bernier v. Becker, 37 Oh. St. 72; Kelley v. 
Kelso, 5 Oh. St. 198; State v. Creamer, 85 Oh. St. 349; 
Hathaway v. Mutual Life Insurance Co., 99 Fed. Rep. 534; 
Burridge v. New York Life Insurance Co., 211 Missouri, 
158; Black’s Constitutional Law, 3d ed., § 296; Lewis’ 
Sutherland Statutory Construction, 2d ed., § 642.

The plan of workmen’s compensation, as operated by 
the State Industrial Commission under the law of Ohio, 
is not insurance.

Mr. Timothy S. Hogan and Mr. B. W. Gearheart, with 
whom Mr. John G. Price, Attorney General of the State of 
Ohio, was on the briefs, for defendants in error.

Mr . Justi ce  Mc Kenna  delivered the opinion.of the 
court.

This suit was brought by the plaintiff in error, Thornton, 
against defendants in error, hereinafter called defendants,
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composing the Industrial Commission of Ohio. The Cleve-
land Stamping and Tool Company filed an answer and 
cross petition. From a judgment sustaining demurrers 
to the petition of Thornton, and to the answer and cross 
petition of the Cleveland Stamping and Tool Company, 
there was an appeal to t the Court of Appeals and thence 
by proceeding in error to the Supreme Court of the State, 
by which court the judgment was affirmed. This writ 
of error is prosecuted by Thornton and the Cleveland 
Company.

Thornton’s petition and the pleadings of the Cleveland 
Company are substantially the same. We use for conven-
ience, Thornton’s petition and state its allegations narra-
tively as follows: He is a manufacturer at Cleveland, 
Ohio, employing more than forty men'. The Industrial 
Commission determined, as required by the Act of the 
General Assembly of the State, passed February 26, 1913, 
and comprised in §§ 1465-41 A to 1465-106, General Code 
of Ohio, that he was of sufficient financial ability to render 
certain the payment of compensation to injured employ-
ees, the benefits provided by that act. He, on the — day of 
January, 1914, elected to accept the act and proceed under 
it, has since complied with its provisions, has abided by 
the rules of the Commission and all that is required of 
him by the act.

January, 1914, he made a written contract with the 
yEtna Life Insurance Company of Hartford, Connecticut, 
a duly licensed company, wherein that company agreed to 
pay to his injured employees the compensations required 
by the act of the assembly for injuries or upon death, and 
agreed to indemnify him against the liabilities and require-
ments of the act.

December 1, 1917, the Commission adopted a resolution 
which recited the Act of the Assembly of the State of 
February 16, 1917, amending § 1465-101, General Code 
of Ohio, and an Act of the General Assembly passed 
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March 20, 1917, amending § 1465-69, General Code of 
the State, and an Act passed March 21, 1917, and resolved 
and declared that no employers should be permitted to 
pay or furnish directly to injured employees, or the de-
pendents of killed employees, the compensation and 
benefits provided for in §§ 1465-41 A to 1465-106, General 
Code of Ohio, if such employers by contract or otherwise, 
shall provide for the insurance of the payment by them of 
such compensation and benefits, or shall indemnify them-
selves against loss sustained by the direct payment thereof. 
The Commission revoked its previous findings and au-
thorizations, the revocation to stand as of January 10, 
1918, and directed notices of the revocation and the resolu-
tion of the Commission to be given to all employers, in-
cluding Thornton, and these notices will be sent unless 
restrained.

The resolution of the Commission, the revocation of its 
previous action, and the notices which it threatens to send, 
are based upon the sole ground that it is its duty so to do 
under the laws of the State indicated above.

The contract of Thornton with the JEtna Company is a 
valid, subsisting contract and he has a right to continue it 
until it be cancelled, and that the sending of the notices as 
above stated, and the revocation of the findings of fact that 
the Commission had made and its refusal to certify to 
Thornton its findings of fact, as provided for in § 1465-69, 
will cause him irreparable injury and damage, for which he 
has no adequate remedy at law. Further, that there are 
more than 675 employers situated as Thornton is and that, 
therefore, the questions involved are of common and 
general interest, and as it is impractical to bring them all 
into court, he sues for the benefit of all.

The laws invoked by the Commission do not justify its 
action, and if it be determined that they do, then they, 
and the acts of the Commission under them, are in contra-
vention of the Fourteenth Amendment of the Constitution
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of the United States, and of Article I, § 10 of that Consti-
tution, and also of the constitution of the State of Ohio.

An injunction, temporary and permanent, against the 
action of the Commission was prayed, and a temporary 
restraining order granted, but it was subsequently dis-
solved, and as we have said, a demurrer was sustained to 
the petition and judgment entered dismissing the suit. It, 
as we have also said, was affirmed by the Supreme Court 
of the State.

The various acts of legislation of the State were sus-
tained by the courts of the State and hence their validity 
under the constitution of the State is removed from the 
controversy, and our inquiry is confined to the effect upon 
them of the Constitution of the United States.

In support of the contention that the Constitution of the 
United States makes the legislation and the action under it 
illegal, it is said that insurance against loss is the right of 
everybody, and specifically it is the right of employers to 
indemnify themselves against their liability to employees, 
and that the right is so fixed and inherent as to be an attri-
bute of liberty removed from the interference of the State.

The provisions of the legislation are necessary elements 
in the consideration of the contention. (1) The constitu-
tion of Ohio authorizes Workmen’s Compensation Laws. 
Explicitly it provides for the passage of laws establishing 
a State Fund to be created by compulsory contributions 
thereto by employers, the fund to be administered by the 
State. The constitutionality of a law passed under that 
authorization was sustained by this court in Jeffrey 
Manufacturing Co. v. Blagg, 235 U. S. 571, against the 
charge that its classifications were arbitrary and un-
reasonable. And Workmen’s Compensation Laws of other 
States have been declared inoffensive to the Fourteenth 
Amendment of the Constitution of the United States. 
New York Central R. R. Co. v. White, 243 U. S. 188; 
Mountain Timber Co. v. Washington, 243 U. S. 219. (2)
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The law that was passed provided that every employer 
(there were exceptions not necessary to mention) in the 
month of January, 1914, and semi-annually thereafter, 
should pay into the State Insurance Fund the amount of 
premium determined and fixed by the State Liability 
Board of Awards for the particular employment or occu-
pation of the employer. It was, however, also provided 
(we quote from the opinion of the Supreme Court) “that 
certain employers under certain conditions might elect to 
pay individually, or from a benefit fund, department or 
association, compensation to workmen and their depend-
ents for death or injuries received in the course of em-
ployment.” This was an alternative granted, and its 
conditions were fulfilled, it was contended, and that upon 
the faith of the fulfillment of it and in indemnity against 
contingencies, plaintiff entered into a contract of insurance 
with the .¿Etna Company. It was further contended that 
the alternative and the insurance against its requirements 
became property, and inviolable; became contracts with 
immunity from impairment. To the contention the Su-
preme Court replied that the alternative to contribution 
to the State Fund of dealing with the employees directly 
was a privilege that need not have been granted and that, 
therefore, to effect the purpose of the constitution and 
law, could be withdrawn, that the right to withdraw the 
privilege depended not merely upon the police power of 
the State “but rather directly upon the constitutional 
grant of power”; and that, besides, the right was reserved 
in that provision of § 22 of the original act which gave to 
the Commission power to “‘at any time change or modify 
its findings of fact . . . if in its judgment such action 
is necessary or desirable to secure or assure a strict com-
pliance with all of the provisions of the law. . . . ’ ” 
And it was said that the experience of four years demon-
strated the necessity or desirability of a change and that, 
therefore, it was made.
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The meaning thus ascribed to § 22 we must accept. It 
expressed a continuing condition upon the concession to 
employers to deal directly with their employees, and the 
Industrial Commission by the power reserved could 
terminate the concession at any time.

There was besides, subsequent and empowering legisla-
tion in the amendment of March 20, 1917, as the Supreme 
Court pointed out. That act specifically limits the privi-
lege of electing between directly dealing with employees 
and contribution to the State Fund to those employers 
“who do not desire to insure the payment thereof or in-
demnify themselves against loss sustained by the direct 
payment thereof.” The court hence decided that it be-
came the duty of the Commission to change or modify its 
findings. And it was also decided that the act was not 
only clearly within the power of the State, but was “in 
furtherance of the purpose and intent of the constitution 
and the law, to create and maintain one insurance fund, to 
be administered by the state.”

We repeat, we must accept the decision of the court as 
the declaration of the legislation and the requirement of 
the constitution of the State, as much a part of both as if 
expressed in them (Douglass V. County of Pike, 101 U. S. 
677), and we are unable to yield to the contention that the 
legislation or the requirement transcends the power of the 
State, or in any way violates the Constitution of the 
United States. The law expressed the constitutional and 
legislative policy of the State to be that the compensation 
to workmen for injuries received in their employment was 
a matter of public concern, and should not be left to the 
individual employer or employee, or be dependent upon or 
influenced by the hazards of controversy or litigation, or 
inequality of conditions. There was an attempt at the 
accommodation of the new policy to old conditions in the 
concession to employers to deal directly with their em-
ployees, but there was precaution against failure in the 
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provision of § 22 giving discretion to the Commission to 
withdraw the concession. After a few years’ experience, 
that discretion was turned into a duty and by the amend-
ment of March 20, 1917, the concession was taken away 
from those employers who indemnified themselves by 
insurance. This was considered necessary to execute the 
policy of the State, and we are unable to yield to the con-
tention that property rights or contract rights had accrued 
against it. To assert that the first steps of a policy make it 
immutable, is to assert that imperfections and errors in 
legislation become constitutional rights. This is a narrow 
conception of sovereignty. It is, however, not new and we 
have heretofore been invoked to pronounce judgment upon 
it. Complying, we said, that an exercise of public policy 
cannot be resisted because of conduct or contracts done or 
made upon the faith of former exercises of it upon the 
ground that its later exercises deprive of property or 
invalidate those contracts. Louisville & Nashville R. R. 
Co. v. Mottley, 219 U. S. 467.

We are not disposed to extend the discussion. Indeed, 
we think the case is in narrow compass. We are not called 
upon to controvert the right to insure against contingent 
losses or liabilities, or to minimize the value of insurance to 
business activities and enterprises, or discuss the general 
power or want of power of the State .over it. We are only 
called Upon to consider its relation to and possible effect 
upon the policy of a workmen’s compensation law and we 
can readily see that it may be, as it is said the experience 
of Ohio demonstrated, inimical to that policy to permit the 
erection of an interest or a power that may be exerted 
against it or its subsidiary provisions. This was the view 
of the Supreme Court of the State, and by it the court 
justified the power conferred upon and exercised by the 
Commission. See Mountain Timber Co. v. Washington, 
supra.

Judgment affirmed.
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The  Chief  Justi ce , concurring.

To compel an employer to insure his employee against 
loss from injury sustained in the course of the employment 
without reference to the negligence of the employee and at 
the same time to prohibit the employer from insuring 
himself against the burden thus imposed, it seems to me, if 
originally considered, would be a typical illustration of the 
taking of property without due process and a violation of 
the equal protection of the law.

But in view of the decision in Mountain Timber Co. v. 
Washington, 243 U. S. 219, sustaining the constitutionality 
of a law of the State of Washington which necessarily 
excluded the possibility of the insurance by the employer 
of the burden in favor of his employees, which the statute 
in that case imposed, I do not think I am at liberty to 
consider the subject as an original question, but am con-
strained to accept and apply the ruling in that case made, 
and for that reason I concur in the judgment now an-
nounced.

Mr . Justice  Mc Reynolds  dissents.

MINNEAPOLIS, ST. PAUL & SAULT STE. MARIE 
RAILWAY COMPANY v. WASHBURN LIGNITE 
COAL COMPANY.

ERROR TO THE DISTRICT COURT, SIXTH JUDICIAL DISTRICT, 
OF THE STATE OF NORTH DAKOTA.

No. 55. Argued January 29, 1920.—Decided December 20, 1920.

A judgment of a state court cannot be reviewed here by writ of error 
upon the claim that it gives effect to a local rate statute in violation 
of a carrier’s rights under the Fourteenth Amendment, when it is 
apparent, from the state court’s opinion, that it did not uphold and
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enforce the statutory rate as such but rested its decision on other, 
independent grounds, substantial in character, broad enough to 
sustain the judgment, and not involving any federal question of 
a kind for which review may be had by writ of error under Jud. 
Code, § 237, as amended by the Act of September 6,1916. P. 373.

Writ of error to review 40 N. Dak. 69, dismissed.

The  case is stated in the opinion.

Mr. John L. Er doll, with whom Mr. A. H. Bright and 
Mr. H. B. Dike were on the brief, for plaintiff in error.

Mr. Alfred Zuger and Mr. Andrew Miller, with whom 
Mr. B. F. Tillotson was on the brief, for defendant in error.

Mr . Just ice  Van  Devante r  delivered the opinion of 
the court.

This was an action by a railroad company against a 
shipper, for whom it had carried many carloads of coal 
between points in the State of North Dakota, to recover 
for that service a compensation in addition to what was 
demanded and paid when the service was rendered. Judg-
ment went against the carrier in the court of first instance, 
and again in the Supreme Court of the State, 40 N. Dak. 
69; and this writ of error was sued out on the theory that 
the judgment upheld and gave effect to a local rate statute 
which the carrier was contending was repugnant to the 
due process of law clause of the Fourteenth Amendment. 
If this theory is not right, the writ of error must be dis-
missed, for it is without other support. See § 237, Judicial 
Code, as amended September 6,1916, c. 448, 39 Stat. 726.

To show what was involved and decided it is necessary 
to refer with some particularity to a prior litigation out of 
which the present case arose.

In 1907 the State of North Dakota, by an act of its legis-
lature, prescribed a schedule of maximum rates for carry-
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ing coal in carload lots between points within the State, 
c. 51, Laws 1907; and this and other carriers refused to put 
the schedule into effect. Suits for injunctions against 
further disobedience were brought by the State in its 
Supreme Court, and the carriers defended on the ground 
that the schedule was confiscatory and therefore in conflict 
with the due process of law clause of the Fourteenth 
Amendment. On the hearing that court sustained the 
schedule and directed that the injunctions issue. 19 N. 
Dak. 45 and 57. The carriers brought the cases to this 
court on writs of error and it affirmed the judgments, 
but did so without prejudice to the right of the carriers to 
reopen the cases if an adequate trial of the schedule in the 
future enabled them to prove that it was confiscatory. 
216 U. S. 579 and 581. Mandates to that effect issued and 
the state court modified its judgments accordingly. In 
obedience to the injunctions the carriers then put the 
schedule into effect in accordance with local laws (Rev. 
Code, 1905, §§4339—4342); that is to say, they printed 
and filed coal tariffs based on the maximum rates named 
in the schedule and gave public notice of their purpose to 
apply those tariffs. After trying the schedule for a year or 
more the carriers presented in the state court petitions 
wherein they told of the trial made, asserted their ability 
and readiness to prove that the schedule was confiscatory, 
and prayed permission to do so. The petitions were enter-
tained, proofs were taken, and on a hearing the schedule 
was sustained and the existing injunctions continued. 26 
N. Dak. 438. On writs of error prosecuted by the carriers 
those judgments were reversed by this court, because the 
proofs satisfied it that the schedule was not adequately 
remunerative, and the cases were remanded for further 
proceedings not inconsistent with the opinion. 236 U. S. 
585. On receiving the mandates the state court set aside 
its judgments and dismissed the cases.

The injunctions in those cases were awarded without
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taking any bond and without imposing any terms or con-
ditions other than reserving to the carriers, as before 
shown, a right to reopen the cases and again attack the 
schedule after subjecting it to a fair trial. When this right 
was exercised the carriers did not ask a suspension of the 
injunctions pending a hearing and decision, and the injunc-
tions remained in force until the cases were dismissed. 
Neither at the time of the dismissal nor at any prior stage 
of the proceedings was there any order saving or securing 
to the carriers a right to demand or collect additional 
compensation in respect of shipments whereon the sched-
ule rate was demanded and paid while the injunctions 
were effective.

The shipments as to which additional compensation is 
sought in the present case were made while the injunction 
against this carrier was in force;—that is to say, after the 
schedule was sustained by the first judgments and before 
it was adjudged unremunerative as a result of the attack 
made after it had been in effect for a year or more. At the 
time of the shipments the carrier demanded and the 
shipper paid the maximum rate named in the schedule, it 
being the duly filed and published rate. The carrier did 
not then protest that it was entitled to more; nor did 
the shipper engage to pay more.

In suing for further compensation the carrier took the 
position that the schedule was confiscatory and therefore 
invalid under the Fourteenth Amendment; that the coal 
was carried at the schedule rate because the injunction in 
the prior litigation compelled it; that the schedule ulti-
mately was adjudged unremunerative and invalid and the 
injunction dissolved; and that in these circumstances there 
arose an obligation on the part of the shipper to pay an 
additional sum, such as with that already paid would 
amount to a reasonable compensation.

The Supreme Court of the State put its judgment 
against the carrier on the following grounds:
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1. There was no contract, express or implied, on the 
part of the shipper to pay any rate other than that shown 
in the tariff filed and published according to law,—the 
court saying on this point: “Manifestly, if shippers cannot 
rely upon the rates as so published and filed, the require-
ment of publication becomes a mere trap for the unwary. 
In our judgment, it is wholly improper, in the absence of 
clear allegations of the rendition of services under a dis-
tinct protest, for a court to find that a shipper had, in 
effect, undertaken conditionally to pay according to a rate 
different from that published in compliance with the 
statute.”

2. The injunction, in obedience to which the schedule 
was put into effect and maintained during the period 
covered by the shipments, was awarded without taking 
any bond or imposing any terms or conditions for the 
security of the carrier; and in these circumstances the 
damage arising from the injunction was damnum absque 
injured, for which no recovery could be had,—the court 
citing on this point Russell v. Farley, 105 U. S. 433, 437- 
438,  and saying: “In reality, the plaintiff’s [carrier’s] 
whole case seems properly hinged upon the real meaning 
and effect of the first decree of the United States Supreme 
Court. The matter that was settled in that suit [meaning 
by that decree] was the right of the State to an injunction, 
and it was found that the State was entitled to the relief 
sought. Neither the state court nor the United States 
Supreme Court saw fit to impose any terms or conditions. 
. . . The error in the plaintiff’s [carrier’s] contention 
inheres in the failure to recognize the injunction as being 
the continuing expression of the court until such time as it

1

1 See also Meyers v. Block, 120 U. S. 206, 211; Lawton v. Green, 64 
N. Y. 326, 330; Palmer v. Foley, 71 N. Y. 106, 108; City of St. Louis v. 
St. Louis Gaslight Co., 82 Mo. 349, 355; Hayden v. Keith, 32 Minn. 277, 
278; Scheck v. Kelly, 95 Fed. Rep. 941; Arkadelphia Milling Co. v. St. 
Louis Southwestern Ry. Co., 249 U. S. 134, 145.
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may be modified or dissolved by a new judgment or decree. 
During such time, it is impossible that there could have , 
been any other measure of the rights and obligations of 
the parties than that provided in the decree itself. . . . 
When that court finally dissolved the injunction, it did 
not reverse its prior judgment, nor, it seems to us, did it 
profess to give to the carriers any rights with respect to 
past shipments that did not exist at the time they were 
made. These rights were governed by the former decree.”

3. The principle that one who has been unjustly en-
riched at the expense of another may be made to respond 
to the latter was without application, for here the shipper 
was responsible in no greater degree for what occurred 
than was the carrier.

The opinion rendered by that court shows that it did 
not uphold or give effect to the statutory rate as such, but 
rested its decision on other independent grounds which 
appeared to it to preclude a recovery by the carrier. 
These grounds are broad enough to sustain the judgment, 
and, if not well taken, are not without substantial support. 
See Enterprise Irrigation District v. Farmers Mutual 
Canal Co., 243 U. S. 157, 163-165. Some may possibly 
involve federal questions, but under the jurisdictional 
statute, as amended in 1916, they are not such as entitle 
the carrier to a review of the judgment on a writ of error.

Writ of error dismissed.
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MINNEAPOLIS, ST. PAUL & SAULT STE. MARIE 
RAILWAY COMPANY v. C. L. MERRICK COM-
PANY.

ERROR TO THE DISTRICT COURT, SIXTH JUDICIAL DISTRICT, 
OF THE STATE OF NORTH DAKOTA.

No. 15. Argued January 29, 1920.—Decided December 20, 1920.

A decree of this court affirming “without prejudice” an injunctive de-
cree of a state court upholding a statutory railroad rate against a 
charge of confiscation, determines the adequacy of the rate for the 
period antedating the decree, and is not superseded by a decree in 
a subsequent suit holding the rate confiscatory upon new evidence 
developed by a further test. P. 377.

A federal question which has been specifically settled and is no longer an 
open one in this court, is not an adequate basis for a writ of error. Id.

Writ of error to review 35 N. Dak. 331, dismissed.

The  case is stated in the opinion.

Mr. John L. Erdall, with whom Mr. A. H. Bright and 
Mr. H. B. Dike were on the brief, for plaintiff in error.

Mr. Alfred Zuger and Mr. Andrew Miller, with whom 
Mr. B. F. Tillotson was on the brief, for defendant in error.

Mr . Justice  Van  Devanter  delivered the opinion of 
the court.

This is a companion case to Minneapolis, St. Paul & 
Sault Ste. Marie Ry. Co. v. Washburn Lignite Coal Co., just 
decided, ante, 370, and was brought by a shipper to recover 
charges exacted in excess of the statutory rate. The 
shipments were made prior to the first judgment in the 
injunction suit, when the carrier was refusing to give 
effect to the schedule; and the excess was paid under pro-
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test and because the carrier would not deliver the coal on 
payment of the statutory rate. In the trial court there was 
a judgment against the shipper, and this was reversed by 
the Supreme Court with a direction to award the shipper 
the amount claimed. 35 N. Dak. 331. The carrier prose-
cutes this writ of error.

The pleadings, the opinion of the Supreme Court, and 
the briefs in this court, show that the only controversy in 
that court was over the meaning and effect of the first 
judgment in the injunction suit as affirmed by this court 
“without prejudice,” etc. On the part of the shipper it 
was insisted that that judgment finally and conclusively 
determined the validity of the statutory rate in respect of 
the period preceding its rendition; and on the part of the 
carrier it was insisted that the judgment was interlocutory 
merely and was entirely superseded and held for naught 
by the subsequent judgment of this court in the later 
proceeding. The court sustained the shipper’s contention 
and rejected that of the carrier, saying:

“The fallacy in respondent’s [carrier’s] contention, as 
we view it, lies in the unwarranted assumption that the 
latter judgment relates back and supersedes the first. 
When respondent [carrier] applied for and was granted 
leave to make a new showing as to the confiscatory char-
acter of the statutory rates, it amounted in legal effect to 
the commencement of a new action to determine a new 
issue; to-wit, whether as applied to and in the light of facts 
subsequently arising, such statutory rates are confisca-
tory. The case was not reopened for the purpose of reliti-
gating the issues formerly decided, nor was the former 
decree in any way affected. This is made clear by the 
recent decision of the Supreme Court in Missouri v. 
Chicago, B. & Q. R. Co., 241 U. S. 533.”

In support of that view the court quoted portions of the 
opinion in the case cited, including the following:

“In a rate case where an assertion of confiscation was
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not upheld because of the weakness of the facts supporting 
it, the practice came to be that the decree rejecting the 
claim and giving effect to the statute was, where it was 
deemed the situation justified it, qualified as ‘without 
prejudice,’ not to leave open the controversy as to the 
period with which the decree dealt, and which it con-
cluded, but in order not to prejudice rights of property in 
the future if from future operation and changed conditions 
arising in such future it resulted that there was confisca-
tion. And the same limitation arising from a solicitude 
not to unduly restrain in the.future the operation of the 
law came to be applied where the asserted confiscation was 
held to be established. In other words, the decree enjoin-
ing the enforcement of the statute in that case was also 
qualified as without prejudice to the enforcement of the 
statute in the future if a change in conditions arose. 
. . . A complete illustration of the operation of the 
qualification is afforded by the North Dakota Case, just 
cited [216 U. S. 579], since in that case as a result of the 
qualification ‘without prejudice’ the case was subsequently 
reopened and upon a consideration of new conditions 
arising in such future period, a different result followed 
[236 U. S. 585] from that which had been previously 
reached.”

When we have in mind the question which the Supreme 
Court was called on to decide, and did decide, and the fact 
that the question was no longer an open one in this court, 
as is shown by our opinion in the Missouri Case, it is 
apparent that this writ of error is without any adequate 
basis.

Writ of error dismissed.
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ARNDSTEIN v. MCCARTHY, UNITED STATES 
MARSHAL FOR THE SOUTHERN DISTRICT OF 
NEW YORK.

No. 575. Petition of trustee in bankruptcy for leave to intervene, for 
certification of the entire record, and for reargument, submitted No-
vember 22, 1920.—Denied December 20, 1920.

The decision of this case, to which the present applica-
tion relates, is reported in this volume, pages 71 et seq.

Mr. Said S. Myers, Mr. Francis M. Scott and Mr. Walter 
H. Pollak, for the trustee in bankruptcy, in support of 
the petition.

Memorandum for the court by Mr . Justi ce  Mc Rey -
nolds .

The trustee in bankruptcy has filed an earnest petition 
asking that we (a) allow him to intervene, (b) permit 
reargument of the appeal, (c) direct that the entire record 
be certified to this court, (d) recall the mandate, (e) stay 
all proceedings in respect thereto, and (f) grant further 
and proper relief.

The court below heard the cause as upon demurrer and 
held the petition for habeas corpus insufficient. Disagree-
ing with the result we concluded that the bankrupt did not 
waive his constitutional privilege merely by filing sworn 
schedules, that the petition was adequate, and that the 
writ should have issued. The mandate only requires the 
trial court to accept our decision upon the point of law, to 
issue the writ and then to proceed as usual. If the petition 
does not correctly set forth the facts, or if proper reasons 
exist for holding the prisoner not shown by the petition 
neither our opinion nor mandate prevents them from being 
set up in the return and duly considered.
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Alleged defects in the record appear to be based upon a 
misconception.

Our conclusion concerning the constitutional question 
presented, we think, is so plainly correct that a reargu-
ment would be unprofitable.

The petition is denied.

Mr . Justi ce  Day  took no part in the consideration or 
decision of this cause.

MARSHALL, AS RECEIVER OF ALL PACKAGE 
GROCERY STORES COMPANY, v. PEOPLE OF 
THE STATE OF NEW YORK.

CERTIORARI TO THE CIRCUIT COURT OF APPEALS FOR THE 
SECOND CIRCUIT.

No. 294. Submitted October 12, 1920.—Decided December 20, 1920.

1. At common law the crown of Great Britain, by virtue of a pre-
rogative right, had priority over all subjects for the payment out of 
a debtor’s property of all debts due to it, whether the property was 
in possession of the debtor or of a third person, or in custodia legis; 
and the priority could be defeated or postponed only through passing 
the title to such property, absolutely or by way of lien, before the 
sovereign sought to enforce his right. P. 382.

2. A like right of priority, based on sovereign prerogative, belongs to 
the State of New York, as her highest court has decided, through her 
adoption, by her constitutions, of the common law, and attaches to a 
debt due the State by a sister-state corporation as a license fee or tax 
for the privilege of doing business in New York, although no statute 
of the State makes the tax a lien or declares its priority. P. 383.

3. The question whether this priority is a prerogative right or a rule of 
administration is a question of local law, the determination of which 
by the highest court of the State concludes the federal courts. P. 384.

4. The priority extends to all property of the debtor within the borders
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of the State, whether the debtor be a resident or a non-resident, 
and is enforceable against such property in the hands of a receiver 
appointed by a federal court within the State, since such a receiver 
takes property subject to all liens, priorities or privileges existing or 
accruing under the state laws. P. 385. City of Richmond v. Bird, 
249 U. S. 174, distinguished.

262 Fed. Rep. 727, affirmed.

The  case is stated in the opinion.

Mr. A. S. Gilbert, Mr. Francis Gilbert and Mr. William J. 
Hughes for petitioner.

Mr. Cortland A. Johnson and Mr. Robert P. Beyer for 
respondent.

Mr . Justice  Brandeis  delivered the opinion of the 
court.

On December 4, 1917, the District Court of the United 
States for the Southern District of New York appointed 
H. Snowden Marshall general receiver of the property of 
the All Package Grocery Stores Company, a corporation 
organized under the laws of Delaware, but having a place 
of business and property in the State of New York. The 
latter State asked to have certain debts due to it declared 
payable as preferred claims out of the assets in the hands 
of the receiver. These debts consisted of (a) amounts 
due for annual franchise taxes assessed under § 182 of the 
New York Tax Law, and (b) amounts due for license fees 
or taxes for the privilege of doing business within the State, 
assessed under § 181 of that law and payable but once. 
The State asserted in its claim “that said taxes accrued 
and became a lien on all the property of the defendant 
corporation pursuant to the provisions of the Tax Law of 
the State of New York prior to the appointment of the 
receiver herein.” The District Court held that both
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classes of claims were taxes, but that the Hen created by 
§ 197 of the Tax Law appHed only to annual franchise 
taxes and that no provision of the law gave a Hen for 
Hcense taxes until a levy was made therefor. It accord-
ingly allowed the preference as to the amounts due for 
annual franchise taxes and denied it as to the amounts 
due for Hcense taxes. Upon appeal by the State, the 
Circuit Court of Appeals held that, independently of 
specific statutory provision, the law of New York as 
declared by its courts gave to the State as sovereign a Hen 
or priority for payment of taxes over unsecured creditors; 
that this priority was a prerogative right, not a mere 
rule of administration; and that it applied, therefore, in 
the federal courts, 262 Fed. Rep. 727. The case came here 
on writ of certiorari, 252 U. S. 577. The propriety of 
allowing to the State a preference as to amounts due for 
the annual franchise taxes is admitted by the receiver. No 
question of the relative priority of the State and the United 
States is involved. Nor does any question arise as to 
priority of the State over incumbrances. The single 
question is presented whether the State of New York has 
priority in payment out of the general assets of the debtor 
over other creditors whose claims are not secured by act of 
the parties nor accorded a preference, by reason of their 
nature, by the state legislature or otherwise.

At common law the crown of Great Britain, by virtue of 
a prerogative right, had priority over aH subjects for the 
payment out of a debtor’s property of all debts due it. 
The priority was effective aHke whether the property 
remained in the hands of the debtor, or had been placed in 
the possession of a third person, or was in custodia legis. 
The priority could be defeated or postponed only through 
the passing of title to the debtor’s property, absolutely or 
by way of Hen, before the sovereign sought to enforce his 
right. Giles v. Grover, 9 Bing. 128, 139, 157, 183; In re 
Henley & Co., 9 Ch, D, 469, Compare United States v.
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National Surety Co., decided by this court November 8, 
1920, ante, 73. The first constitution of the State of New 
York (adopted in 1777) provided that the common law of 
England, which together with the statutes constituted the 
law of the Colony on April 19, 1775, should be and con-
tinue the law of the State, subject to such alterations as its 
legislature might thereafter make. This provision was 
embodied, in substance, in the later constitutions. The 
courts of New York decided that, by virtue of this consti-
tutional provision, the State, as sovereign, succeeded to 
the crown’s prerogative right of priority; and that the 
priority was not limited to amounts due for taxes, but ex-
tended alike to all debts due to the State, e. g., to amounts 
due on a general deposit of state funds in a bank. Matter 
of Carnegie Trust Co. 151 App. Div. (N. Y.) 606; 206 N. Y. 
390. This priority has been enforced by the courts of 
New York under a great variety of circumstances in an 
unbroken series of cases extending over more than half a 
century.1 It has been enforced as a right and not as a rule 
of administration.

This priority arose and exists independently of any 
statute. The legislature has never, in terms, limited its 
scope; and the courts have rejected as unsound every 
contention made that some statute before them for con-
struction had, by implication, effected a repeal or abridg-
ment of the priority.1 2 The only changes of the right made 
by statute have been by way of enlarging its scope in 

1 See in addition to cases cited in the text: Matter of Receivership of 
Columbian Insurance Co., 3 Abb. N. Y. Ct. App. Dec. 239,242 [1866]; 
Central Trust Co. v. New York City & Northern R. R. Co., 110 N. Y. 
250, 259 [1888]; Matter of Atlas Iron Construction Co., 19 App. Div. 
(N. Y.) 415, 419 [1897]; Matter of Niederstein, 154 App. Div. (N. Y.) 
238, 246 [1912]; Matter of Wesley, 156 App. Div. (N. Y.) 403, 405 
[1913]; People v. Metropolitan Surety Co., 158 App. Div. (N. Y.) 647, 
650 [1913]; Mixter v. Mohawk Clothing Co., Inc., 155 N. Y. S. 647 [1915].

2 See Matter of Niederstein, 154 App. Div. (N. Y.) 238, 244-6; 
Matter of Wesley, 156 App. Div. (N. Y.) 403, 405.
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certain cases. Thus, while by the common law of Eng-
land, The King (in aid of Braddock) v. Watson, 3 Price, 
6, and by that of New York, Wise v. L. & C. Wise Co., 153 
N. Y. 507, 511, the priority does not obtain over a specific 
lien created by the debtor before the sovereign undertakes 
to enforce its right, the legislature of New York extended 
the prerogative right, so as to give certain taxes priority 
over prior incumbrances. An extension of this nature 
is found in § 197 of the Tax Law which declares in respect 
to the annual franchise tax, that “Such tax shall be a hen 
upon and bind all the real and personal property of the 
corporation, joint-stock company or association liable to 
pay the same from the time when it is payable until the 
same is paid in full.” By reason of that provision the 
annual franchise tax takes priority over incumbrances on 
the corporate property. New York Terminal Co. v. Gaus, 
204 N. Y. 512. Under the earlier law a debt for franchise 
taxes was not “a technical hen on specific property” and 
had been ordered paid out of monies in receivers’ hands. 
Central Trust Co. v. New York City & Northern R. R. Co., 
110 N. Y. 250, 259. In the case at bar the District Judge 
relied upon § 197 as justifying him in giving priority for 
the claim for annual franchise taxes; and in denying 
priority for the claim for license fees, because in respect to 
the latter no corresponding provision is to be found in the 
Tax Law. But he had no occasion to seek statutory sup-
port for the priority sought by the State; since here it does 
not seek to displace any prior lien. It asks merely to have 
its prerogative right enforced against property on which 
there is no prior lien and upon which it is impossible to 
levy, because the property has been taken out of the hands 
of the debtor and placed in the custody of the court for 
purposes of protection and distribution.

Whether the priority enjoyed by the State of New York 
is a prerogative right or merely a rule of administration is 
a matter of local law. Being such, the decisions of the
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highest court of the State as to the existence of the right 
and its incidents, will be accepted by this court as con-
clusive. Compare Lewis v. Monson, 151 U. S. 545, 549; 
St. Anthony Falls Water Power Co. v. St. Paul Water 
Commissioners, 168 U. S. 349, 358; Archer v. Greenville 
Gravel Co., 233 U. S. 60, 68-69; Guffey v. Smith, 237 U. S. 
101, 113. The priority of the State extends to all property 
of the debtor within its borders, whether the debtor be a 
resident or a non-resident and whether the property be 
in his possession or in custodia legis. The priority is, 
therefore, enforceable against the property in the hands of 
a receiver appointed by a federal court within the State. 
Duryea v. American Woodworking Machine Co., 133 Fed. 
Rep. 329; Conklin v. United States Shipbuilding Co., 148 
Fed. Rep. 129, 130; compare Franklin Trust Co. v. New 
Jersey, 181 Fed. Rep. 769; Washington-Alaska Bank v. 
Dexter Horton National Bank, 263 Fed. Rep. 304. For a 
receiver appointed by a federal court takes property 
subject to all liens, priorities or privileges existing or 
accruing under the laws of the State. In the case at bar a 
warrant for the amount of the license tax might have is-
sued but for the appointment of the receiver, and if the 
levy had been made it would have become, under § 201 of 
the Tax Law, a lien on all the property of the company 
from “the time an actual levy shall be made by virtue 
thereof.” Since the prerogative right of the State could 
not be enforced by levy and seizure, an application to the 
court for payment of the debt due was the appropriate 
remedy. In re Tyler, 149 U. S. 164, 184.

The State’s right to be paid out of the assets prior to 
other creditors does not, as pointed out in In re Tyler, 
supra (quoting Greeley v. Provident Savings Bank, 98 
Missouri, 458), arise from an express lien on the assets 
existing at the time they passed into the receiver’s hands. 
State v. Rowse, 49 Missouri, 586, 592; George v. St. Louis 
Cable & Western Ry. Co., 44 Fed. Rep. 117,118; Hamilton
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v. David C. Beggs Co., 171 Fed. Rep. 157; Coy v. Title 
Guarantee & Trust Co., 212 Fed. Rep. 520, 523; 220 Fed. 
Rep. 90. The right of priority has been likened to an 
equitable lien. State v. Rowse, supra. The analogous 
preference in payment given to claims for labor by state 
statutes, and to which the Bankruptcy Act gives priority, 
have been described as being “tantamount” to a lien. In 
re Laird, 109 Fed. Rep. 550, 555; In re Bennett, 153 Fed. 
Rep. 673, 677. The priority is a lien in the broad sense of 
that term which includes “those preferred or privileged 
claims given by statute or by admiralty law.” 2 Bouvier 
Law Diet. (15th ed., 1883) 88. The prerogative right of 
the State resembles the privilege accorded by the civil 
law of Louisiana to certain classes of debts which it was 
assumed in Burdon Central Sugar Refining Co. v. Payne, 
167 U. S. 127, would be enforced against property in the 
custody of a receiver appointed by a federal court. The 
fact that the right rests on the common law independently 
of any statute, does not, of course, affect the right of 
enforcement in the federal courts.

City of Richmond v. Bird, 249 U. S. 174, relied upon by 
the petitioner is not in point. The city sought there in 
vain to have taxes declared payable out of the bankrupt’s 
assets in preference to the claim of the landlord thereon 
which was secured by a specific hen arising upon dis-
traint. This court held that the city did not have such 
superior right since neither the laws of the United States 
nor those of Virginia accorded such priority. Here it is 
not sought to gain priority over a hen existing at the time 
when the receiver was appointed; and the priority over 
unsecured creditors is granted by the common law of 
New York.

Affirmed.
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Counsel for Appellants.

COCHRAN ET AL., AS SURVIVING EXECUTORS 
OF COCHRAN, v. UNITED STATES.

APPEAL FROM THE COURT OF CLAIMS.

No. 116. Argued December 15, 16, 1920.—Decided January 3, 1921.

Section 29 of the War Revenue Act of June 13, 1898, which taxed 
legacies and distributive shares at so much per hundred dollars of 
clear value, was repealed by the Act of April 12, 1902, with a pro-
viso saving all taxes imposed by § 29 prior to July 1, 1902, when 
the repeal became effective. In an action against the United States 
to recover taxes computed, returned and voluntarily paid by exec-
utors after July 1, 1902, on legacies paid over before that date, 
held’.

1. That a formal assessment prior to July 1, 1902, was not necessary 
to bring the taxes within the saving clause as taxes “imposed” 
prior to that date. P. 390.

2. That such assessment was not necessary to ascertain the value 
of life interests in trust funds, their value being ascertainable by 
computation upon mortality tables and rules lawfully adopted by 
the Commissioner of Internal Revenue. Id. See Simpson v. United 
States, 252 U. S. 547.

3. That the fact that the estate was not completely settled and that 
the legatees and trustee might be liable to refund if retained assets 
proved insufficient to pay all claims, was no ground for recovery 
of the taxes, in view of the facts that the personal estate greatly 
exceeded in value the amount of the legacies, and the total of claims 
and expenses during many years after the commencement of ad-
ministration was comparatively insignificant. P. 392.

4. One who seeks to recover money voluntarily paid as a tax upon 
the ground that the tax was illegal, must prove its illegality and 
may not rely on mere assertion and speculation. P. 393.

54 Ct. Clms. 219, affirmed.

The  case is stated in the opinion.

Mr. H. T. Newcomb, with whom Mr. Frederick L. Fish- 
back was on the brief, for appellants.
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The Solicitor General for the United States.

Mr . Justi ce  Mc Kenna  delivered the opinion of the 
court.

Appeal from a judgment of the Court of Claims deny-
ing recovery of taxes paid under the War Revenue Act 
of June 13, 1898, and amendments, upon certain legacies 
made under the will of William F. Cochran.

The facts so far as we deem them material are as follows: 
Cochran died in New York, December 27, 1901, leaving 
a will and a personal estate of the value of $7,918,027.18, 
of which appellants and Eva S. Cochran were made exec-
utors. The latter has since died. The will was probated 
January 9, 1902, and letters testamentary issued the same 
date and administration was immediately undertaken 
and proceeded with without extraordinary or unnecessary 
delay.

Six months’ notice to creditors was given as required 
by the law of New York and the time for the presentation 
of claims expired August 4, 1902. Prior to September 30, 
1902, debts and claims against the estate were presented 
and for the most part paid to the aggregate amount of 
$98,589.04 of which amount $66,776.25 were paid prior 
to July 1, 1902. Expenses of administration during that 
period had been ascertained to be $125,000, of which 
sum $13,047.16 were paid prior to July 1, 1902. Other-
wise, claims and expenses of administration had not been 
ascertained.

Certain sums were bequeathed to the executors in trust 
for the children of Cochran and there was also a legacy to 
a niece and one to a stranger to his blood. Trusts were 
set up in accordance with the will and the legatees were 
paid prior to July 1, 1902, the sums provided to be paid. 
The aggregate payment so made amounted to the sum 
of $3,140,979.10.



COCHRAN v. UNITED STATES. 389

387. Opinion of the Court.

In 1892 and 1893 litigation was instituted against the 
decedent which might involve the estate, it was estimated, 
in the payment of several hundred thousand dollars or 
more. The litigation according to the findings of the 
Court of Claims is still in progress and on account of it 
money has been retained by the executors that might 
otherwise have been distributed. The probable outcome 
of the litigation is not shown.

Under the laws of New York funds in the hands of exec-
utors after the expiration of notice to creditors are liable 
to after-discovered debts, and legatees who have received 
money prior to the expiration of such notice are liable up 
to the amount paid them for claims subsequently pre-
sented. The executors were not secured for the payments 
to legatees prior to July 1, 1902, and prior to that date 
the value of the residuary estate had not been ascertained.

In compliance with § 30 of the Act of June 13, 1898, 
the executors on February 17, 1903, made a return and 
filed it with the Collector of Internal Revenue giving a 
schedule of the legacies arising from the personal property 
of the estate and the amount of tax due thereon. The 
Collector accepted 'the schedule as correct. The amount 
paid to him by the executors was the amount they esti-
mated as the amount of the taxes due. The schedule 
showed the taxes on each legacy and that the total was 
$158,321.78, which sum was by the Collector paid to the 
United States.

July 16, 1904, a demand was made upon the Commis-
sioner of Internal Revenue for the repayment to the ex-
ecutors of the sum paid. After one rejection (October 22, 
1910), the Commissioner (March 15, 1915), recommended 
the claim for allowance in the sum of $107,292.24, and 
for the rejection of $51,029.54. The recommendation 
was approved by the Secretary of the Treasury. The 
former stun was paid, the latter was not, and remains 
unrefunded.
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This sum was computed in respect to the interest of 
eight different legatees of which six were residuary legatees, 
and the computations were made according to certain 
general rules, tables and instructions for the use of Inter-
nal Revenue officers, administrators and trustees in deter-
mining the amount of taxes to be paid to the United 
States upon legacies or distributive shares arising from 
personal property under the Act of June 13,1898. There 
was no special investigation by the Commissioner of 
Internal Revenue as to the expectancy of life of the several 
beneficiaries or as to the earning power of the bonds placed 
in trust for them respectively, and for their benefit.

The contentions of the parties are quite accurately 
opposed. The appellants contend that an assessment was 
a necessary condition to the collection of the taxes and 
that there was no assessment until after July 1, 1902, 
and that on that date the law which established the taxes 
was repealed.

In opposition it is urged by the United States that if an 
assessment was necessary the right to make it was reserved 
by the Repealing Act, and that the appellants, as exec-
utors, having made a report of the legacies and the taxes 
thereon, the report and its acceptance by the Collector 
of Internal Revenue was to all intents and purposes an 
assessment. It is further urged that if an assessment was 
necessary for the purpose of collecting the taxes, it is now 
immaterial.

These contentions constitute the issue in the case and 
depend upon the relation of the law (mostly statutory) 
to the facts and what it determines. As an element in 
the determination, the use of the rules of the Department 
and the mortality tables counsel dismisses from contro-
versy, in concession to Henry v. United States, 251 U. S. 
393, and Simpson v. United States, 252 U. S. 547. The 
remaining element, that is, the necessity of an assessment 
prior to July 1, 1902, to the validity of the taxes in ques-



COCHRAN v. UNITED STATES. 391

387. Opinion of the Court.

tion, counsel for appellants say, revolves “upon the mean-
ing and application of the word ‘imposed,’ the fifth word in 
the special saving clause of the repealing Act of April 12, 
1902.” And counsel define the word to include all of 
the steps necessary to the collection of a tax, making it 
tantamount to “accrued.” In other words, the con-
tention is, that a tax is not “imposed” by the simple 
declaration of a law that property shall be subject to it, 
but “imposed” only when the tax becomes due and pay-
able, and that the taxes in the present case had not reached 
that essential condition before July 1, 1902, because they 
had not been assessed. In support of the contention, 
counsel cites Mason v. Sargent, 104 U. S. 689, and Hertz v. 
Woodman, 218 U. S. 205. There is much in the latter 
case which, it may be urged, is adverse to the contention, 
but upon this we are not called upon to pass, for counsel 
concede that if a statute imposes a tax in such way as 
that the amount is readily reduced to a certainty, no 
assessment is necessary. And this is true of the taxes in 
question.

By § 29 of the Act of June 13, 1898, c. 448, 30 Stat. 
448, legacies or distributive shares such as this case is 
concerned with 1 are made subject to a duty at the rate 
of seventy-five cents for each and every hundred dollars 
of the clear value thereof and the tax is made a hen and 
charge for twenty years and its payment required before 
payment and distribution to the legatees. The section 
also requires the trustee to make and render to the Col-
lector a schedule, list or statement of the legacies together 
with the amount of duty that has accrued or shall accrue 
thereon. Section 30 was amended March 2, 1901, but no 
change in anything important to the present controversy. 
Section 29 and the amendments of March 2, 1901, were 
repealed by Act of April 12, 1902, c. 500, 32 Stat. 97, et

1 We disregard a distinction in the legacies as not important to 
the argument.
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seq., but it was provided that “all taxes or duties imposed 
by section twenty-nine . . . and amendments thereof, 
prior to the taking effect” of the repealing act, should 
“be subject, as to lien, charge, collection, and otherwise, 
to the provisions of section thirty . . . and amend-
ments thereof, which are hereby continued in force.” 
Except as so continued in force the repealing statute took 
effect July 1, 1902.

The schedule under § 29 was rendered, as we have seen, 
accepted by the Collector, and taxes were paid in accord-
ance therewith, in the sum of $158,321.78.

The schedule included legacies that had been paid after 
July 1, 1902, but as by Act of June 27, 1902, c. 1160, 32 
Stat. 406, such legacies were not subject to a tax, the 
taxes on them were refunded, upon demand of the exec-
utors, but the Government refused to refund the taxes 
on legacies paid prior to that date. This suit was brought 
for their amount, that is, the sum of $51,029.54.

To support recovery, it is contended that there was no 
obligation of payment because, as has already been said, 
the amount to be paid was not made certain by assess-
ment, or, to quote counsel, was not “so certain (or capable 
of such ascertainment) that reasonable minds could not 
disagree and that the exercise of judgment and the con-
sideration and weighing of evidence could not affect the 
result.” For this Hagar v. Reclamation District, 111 U. S. 
701, and other cases are cited and reviewed.

But we cannot agree that there was uncertainty. We 
have seen the amount of taxes imposed by the statute 
was definite and the appellants had no trouble in estimat-
ing and returning the value of the legacies upon which 
it was imposed. The basis of the claim of uncertainty 
is that the estate was and is not settled and that there is 
a possibility that the legatees may be called upon to pay 
debts. The contention is as strained and baseless as that 
rejected in Simpson v. United States, supra.
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It is to be remembered besides, that the case does not 
present a case of resistance to the payment of a tax, but 
of the recovery of taxes voluntarily paid and that, there-
fore, the illegality of them should be shown not only by 
averment but by proof, not, as it is attempted to be, by 
assertion and speculation. It is true that it is averred 
that prior to July 1, 1902, the amount of claims against 
the estate had not been ascertained and that there was 
responsibility upon the trustees and legatees to make a 
return of the whole or ratable portions of the legacies to 
the extent that the sums remaining in the estate should 
be insufficient to satisfy all valid claims. It is conceded, 
however, the contingency of this might have terminated 
August 1,1902, and while it is averred that the clear value 
of the interests of the legatees was at all times prior to 
July 1, 1902, uncertain and indefinite, and still is so, 
there stand in opposition the facts of the case and the 
refutation that an estate of the net personal value of 
nearly eight miffion dollars was or is in danger of embar-
rassment by the payment of legacies of less than one 
million dollars. And we have seen that the executors 
who had knowledge of the condition of the estate, and all 
that it might be made subject to, did not hesitate to make 
a return of the legacies to the Collector of Internal Reve-
nue and pay the taxes thereon. The petition in this case 
was filed in the Court of Claims June 23, 1916, fourteen 
years after the commencement of the administration 
of the estate and nearly as long after the time of pres-
entation of claims against it, and the record shows that 
the total of the claims and expenses of administration, 
including funeral expenses, amounts to the sum of 
$235,700. In the face of this exhibition we are asked to 
speculate upon possibility of the existence of liabilities 
that fourteen years have not developed.

Judgment affirmed.



394 OCTOBER TERM, 1920.

Syllabus. 254 U. S.

ERIE RAILROAD COMPANY v. BOARD OF PUBLIC 
UTILITY COMMISSIONERS ET AL.

SAME v, SAME.

PASSAIC WATER COMPANY v. SAME.

WESTERN UNION TELEGRAPH COMPANY v. 
SAME.

D. FULLERTON & COMPANY v. SAME.

MEYER ET AL., PARTNERS DOING BUSINESS 
AS MEYER & De VOGEL, v . SAME.

MORRIS & COMPANY v. SAME.

PUBLIC SERVICE RAILWAY COMPANY v. SAME.

ERROR TO THE COURT OF ERRORS AND APPEALS OF THE 
STATE OF NEW JERSEY.

Nos. 33-40. Argued November 16,17,1920.—Decided January 3, 1921.

1. A State may require a railroad company to do away with grade 
crossings of public streets, whether laid out before or after the con-
struction of the railroad, and may place upon the company the 
expense of executing the State’s plan to accomplish this by running 
the streets over or beneath the tracks. P. 409.

2. Of the two conflicting interests in such cases—that of the public 
using the streets and that of the railroad and the public using it— 
the former is paramount; and the State may constitutionally insist 
that the streets be kept free of danger whatever the cost to the 
parties introducing it. P. 410. Distinguishing cases involving the 
power to regulate trains.

3. The authority so exercised is an obvious case of the police power; 
or it may be regarded as an authority impliedly reserved when the 
State granted to the railroad the right to occupy the land. Id.
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4. The order requiring the changes should be regarded as stating a 
condition that must be complied with if the railroad continues to 
use the soil of the State; but the railroad cannot be compelled to 
serve at a loss. P. 410.

5. There being reason to believe that safety requires the change, the 
facts that the execution of the plan will interfere with prior contracts 
and involve expenditures so heavy as to impair the efficiency of 
the railroad as an agency of interstate commerce or even lead to 
bankruptcy, do not bring the State’s order into conflict with the 
contract or commerce clauses of the Constitution or the due proc-
ess clause of the Fourteenth Amendment. P. 411.

6. The rights of the railroad company in respect of private sidings 
are no greater than those in respect of the main line. Id.

7. The burden of paying for the required changes may be laid upon 
an operating lessee railroad company, without regard to the finan-
cial ability of the lessors to compensate it for the required improve-
ments if the leases should be terminated. Id.

8. As the railroad company might be charged the entire expense, 
it cannot complain that only 10 per cent, of it is cast upon a street 
railway company as to streets used by the latter. 412.

9. While it may be that an order of a state board directing such 
changes at heavy expense to a railroad company would be so un-
reasonable as to be void if the evidence plainly did not warrant 
a finding that the particular crossings were dangerous, yet such 
crossings are generally dangerous and the conclusion reached by 
the board and confirmed by the state courts is entitled to much 
weight and, if reasonably warranted, must stand. Id.

10. As a State may delegate legislative or gtiasi-legislative power to 
a board, subject to review in the courts (Hall v. Geiger-Jones Co., 
242 U. S. 539,) the constitutional aspect of changes ordered at grade 
crossings, as regards the railroad company affected, is the same 
whether the board ordering them was obliged to do so upon finding 
danger or had a discretion in the matter, under the state law. P. 413.

11. A street railway crossing the tracks of a steam road at grade 
increases the danger and may be obliged to bear part of the expense 
of removing it. Id.

12. And where changes are lawfully ordered, a water company is 
not deprived of property without due process by being obliged to 
adjust the pipes to the new conditions at its own expense. Id.

13. In being so required, a water company is not denied equal pro-
tection of the laws as compared with a street railroad company 
required to pay 10 per cent, of the total expense of the crossing and
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presumably more than the expense of merely readjusting its tracks. 
P. 413.

14. Held, that changes ordered at railroad grade crossings involving 
expense to a telegraph company in adjusting its lines, did not in-
fringe its rights under the Fourteenth Amendment or violate the 
commerce clause. P. 414.

15. An order and plan for abolishing grade crossings of a railroad 
and public streets, if otherwise valid, is not unconstitutional be-
cause it will dislocate private sidings connected with the railroad 
and put their owners to expense. Id.

89 N. L. J. 57,24; 90 N. J. L. 672, 673, 714, 729, 677, 694, 715, 
affirmed.

The  cases are stated in the opinion.

Mr. George 8. Hobart and Mr. Charles E. Hughes for 
plaintiffs in error in Nos. 33 to 39. Mr. Gilbert Collins and 
Mr. George F. Brownell were on the brief for plaintiff in 
error in Nos. 33 and 34. Mr. William B. Gourley was on 
the brief for plaintiffs in error in Nos. 38 and 39. The 
argument in Nos. 33 and 34 was as follows:

The order imposes a burden upon the interstate traffic 
of the plaintiff in error and interferes with and impairs 
its ability to perform its duty as an interstate carrier of 
freight and passengers.

So far as relates to side tracks the execution of the 
order requires the entire destruction of several without 
any provision for reconstruction or relocation, and re-
quires the destruction of others and suggests reconstruc-
tion at different grades and locations. If the order be 
construed to require such cost to be paid by the side-
track owners, it is invalid, as these owners are not public 
utilities; if it requires the cost to be paid by plaintiff in 
error, it is equally invalid, because plaintiff in error is 
not legally bound to pay, and an order requiring it so 
to do takes its property for the benefit of others. As 
neither the railroad nor the siding owners can be compelled 
to reconstruct and relocate the several sidings, the result
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is that the sidings or the connections thereof with the 
main tracks are destroyed and no one can be compelled 
to restore them. This interferes with the interstate 
commerce of plaintiff in error and for that reason is in 
violation of the Federal Constitution. McNeill v. South-
ern Ry. Co., 202 U. S. 543.

The order also operates as a regulation of interstate 
commerce because the great cost of carrying it out im-
pairs the ability of plaintiff in error to perform its public 
duty as a common carrier of interstate traffic. Discussing: 
Kansas City Southern Ry. Co. v. Kaw Valley District, 
233 U. S. 75; Chicago, Burlington & Quincy R. R. Co. v. 
Wisconsin R. R. Commission, 237 U. S. 220; Mississippi 
R. R. Commission v. Mobile & Ohio R. R. Co., 244 U. S. 
388. Distinguishing: Denver & Rio Grande R. R. Co. v. 
Denver, 250 U. S. 241.

There was no real occasion or necessity for imposing 
such an enormous burden upon the company in the 
present case. Under the statute upon which the order is 
based, the city might well have selected any one of the 
crossings, rather than combining 15 of them in a single 
proceeding. If 15 crossings in a single city may be con-
sidered in one proceeding, there is no reason why all of 
the crossings within the limits of a municipality should 
not be considered—indeed, there is no logical stopping 
place fixed by the boundary line of any municipality; 
we might as well include all of the grade crossings in the 
entire State upon any particular railroad. We do not 
ask this court to review the supposed discretion of the 
board to include more than one crossing in the same 
order, but we insist that under the undisputed testimony 
the necessary effect of an order which requires several 
millions to be spent within the limits of a single munic-
ipality, covering about two miles of main-line track, is 
a direct interference with and a burden upon the inter-
state commerce of plaintiff in error. There are over
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2,200 miles of railroad tracks which it is necessary for 
plaintiff in error to maintain in an operating condition; 
and to appropriate a large part of the money which might 
be, and ought to be, used for that purpose and pour it 
into a single town—to the detriment of all the rest of the 
system, is a direct burden upon the interstate commerce; 
and, indeed, even more, because the inevitable result is 
to leave plaintiff in error no money with which to main-
tain the rest of its system, even if it had enough in the 
first instance (which the proof shows it had not) to pay 
the cost of eliminating the crossings in Paterson.

The order was unreasonable and arbitrary and there-
fore violates the due process clause, because the evidence 
shows without dispute that plaintiff in error did not have 
sufficient funds or any means of procuring them for the 
purpose of meeting the cost of complying.

The legislature may prescribe a standard, by which the 
action of an administrative board is to be governed, but 
when it undertakes to commit to such board certain 
powers which are dependent upon the existence of certain 
facts, the statute must itself prescribe some standard 
upon which the board’s action is made to depend.

It is impossible to lay down any hard and fast rules 
for determining whether a crossing is “dangerous,” and 
hence there is no standard upon which the action of the 
board in any particular case must be based. It is equally 
impossible to lay down any rule by which the question 
of whether public travel is “impeded” may be deter-
mined—unless the word “impeded” be applicable only 
to permanent obstructions and not merely to delays or 
hindrances caused by the passage of trains.

The statute confers on the board arbitrary power to 
order or to refuse to order the alteration of a grade cross-
ing, even though it may find the jurisdictional facts on 
which the right to make such order under the statute 
depends.
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There is no provision which requires that the orders 
of the commission be lawful and reasonable, as there are 
in many other similar statutes. See Public Util. Comm. 
v. Toledo &c. R. R. Co., 267 Illinois, 93; State v. Great 
Northern Ry. Co., 100 Minnesota, 445.

Furthermore, there is no standard fixed with regard 
to the proportion of the expense to be borne by a street 
railway company, as the board may, but need not, order 
not exceeding 10 per cent, to be paid by the street railway 
company.

The opinion of the state Supreme Court is not clear 
as to whether the statute is to be construed as permissive 
or as mandatory, after the board has found the juris-
dictional facts as to danger to public safety, or as to 
impediment to public travel. If the statute be so con-
strued as to authorize the board to order plaintiff in error 
to do certain work for the purpose of eliminating grade 
crossings, and to decline to order some one else to do 
like work in substantially similar circumstances, plain-
tiff in error is deprived of the equal protection of the laws, 
by being obliged to use its money and property to elimi-
nate grade crossings, while other railroads, similarly 
situated, might not be required so to do. In considering 
the constitutionality of a statute, the question depends 
upon not what is done, but what might or could be done 
under it. Montana Co. v. St. Louis Mining Co., 152 U. S. 
160; Security Trust Co. v. Lexington, 203 U. S. 323; Cen-
tral of Georgia Ry. Co. v. Wright, 207 U. S. 127; In re 
Christensen, 43 Fed. Rep. 243; Grainger v. Douglas Park 
Club, 148 Fed. Rep. 513.

On the other hand if, under the statute, the board has 
no power to consider any facts other than danger to public 
safety and impediment to public travel, and, therefore, 
cannot take into consideration the question of whether 
the elimination of the crossing or crossings would result 
in any compensating advantage to the railroad or to the
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public, and cannot consider the financial ability of the 
railroad to do the work required by the order, the statute 
might as well have stated that every grade crossing must 
be eliminated, as every crossing, in the very nature of 
things, is to some extent dangerous to public safety and 
to some extent impedes public travel.

We submit that these are not reasonable standards 
upon which the action of an administrative body is to be 
based, and that, if this be the proper construction, the 
statute deprives plaintiff in error of its property without 
due process of law.

If it is permissive, it deprives plaintiff in error of the 
equal protection of the laws. If the view of the state 
courts, that plaintiff in error is not concerned about the 
construction of the statute on this point, is correct, we 
further submit that the evidence in the present record 
shows that the action of the board was unreasonable and 
arbitrary, because it appears, without dispute that 
plaintiff in error did not have the financial ability to 
comply with the order, and hence, if we assume, for the 
purpose of argument, that the statute is valid, as against 
the objections stated above, the question still remains 
whether the present order can be sustained.

Discussing: Cattaragus Board of Trade v. Erie R. R. Co., 
N. Y. Pub. Serv. Comm., December 2, 1914; St. Johns-
burg v. Boston & Maine R. R. Co., Vermont Pub. Serv. 
Comm., P. U. Rep., 1915 A, p. 641; Maryland Pub. Serv. 
Comm., December 16, 1912, Reports, 1912; Report of 
Pub. Util. Commrs. of Connecticut, 1912, p. xlvii; Iowa 
Board of Railroad Commrs., Report 1913, p. 43; Erie R. 
R. Co. v. Board of Public Utility Commrs., Supreme Court 
of New Jersey, April, 1915 (not reported); Houston &c. 
R. R. Co. v. Dallas, 98 Texas, 396; Northern Central Ry. 
Company’s Appeal, 103 Pa. St. 621; Pennsylvania &c. 
R. R. v. Philadelphia & Reading R. R., 160 Pa. St. 277; 
Cleveland &c. Ry. Co. v. State Public Utilities Comm.,
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273 Illinois, 210; Connecticut Co. v. Stamford, 95 Connecti-
cut, 26; Chicago & Northwestern Ry. Co. v. Ochs, 249 
U. S. 416.

The foregoing authorities show that the element of 
expense is an important one; if it is found to be unreason-
able under the circumstances of the particular case, that 
fact will usually suffice to demonstrate that the order is 
arbitrary. See also Chicago &c. Ry. Co. v. Minneapolis, 
238 Fed. Rep. 384; Health Department v. Trinity Church, 
145 N. Y. 32.

The order was unreasonable and arbitrary and there-
fore violates the due process clause because plaintiff in 
error was not given the alternative of reducing or elimin-
ating the alleged danger to public safety and the alleged 
impairment to public travel by decreasing the number 
of train movements or by abandoning the railroad.

The general rule that, where a railroad has been con-
structed and put in operation, the company has no right 
to abandon the enterprise or cease to operate, does not 
go to the extent of requiring the continuance of operation 
at a loss, unless a statute expressly so provides. Jack v. 
Williams, 113 Fed. Rep. 823; affd. 145 Fed. Rep. 281; 
Iowa v. Old Colony Trust Co., 215 Fed. Rep. 307; Northern 
Pacific R. R. Co. v. Dustin, 142 U. S. 492; Amesbury v. 
Citizens Electric Ry. Co., 199 Massachusetts, 394; Sher-
wood v. Atlantic &c. Ry. Co., 94 Virginia, 291; Mississippi 
R. R. Commission v. Mobile & Ohio R. R. Co., 244 U. S. 
388; Chicago &c. Ry. Co. v. Minneapolis, 238 Fed. Rep. 
384.

If the company has no legal power to abandon the rail-
road no matter how great the loss, it should at least be 
given the alternative of decreasing the alleged danger and 
impediment by decreasing the number of train move-
ments, especially when it proposes a reasonable and 
practicable scheme therefor which would greatly improve 
the train service to and from Paterson and would result
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in a saving of at least half (and probably more) of the 
great burden imposed upon it by the order.

In so far as the order requires plaintiff in error to make 
certain changes in the properties of the Street Railway 
Company and in so far as it Emits the proportion of the 
expense to be paid by the Street Railway Company to 
certain of the crossings to be eliminated, the order violates 
the due process clause for the reason that it takes the 
property of plaintiff in error for the use of the Street Rail-
way Company.

The order impairs the obligation of the contracts 
between the plaintiff in error and the respective owners 
or lessees of side tracks. If construed to require the plain-
tiff in error to relocate or reconstruct side tracks (either 
on or off its right of way), at its own expense, it deprives 
the plaintiff in error of property, without due process of 
law. If not so construed, it deprives the owners or lessees 
of side tracks of their property, without due process of 
law. Citing: Missouri Pacific Ry. Co. v. Nebraska, 164 
U. S. 403; Missouri Pacific Ry. Co. v. Nebraska, 217 U. S. 
196; Oregon R. R. & Navigation Co. v. Fairchild, 224 
U. S. 510; Union Lime Co. v. Chicago & Northwestern 
Ry. Co., 233 U. S. 211; Tap Line Cases, 234 U. S. 1; 
Northern Pacific Ry. Co. v. North Dakota, 236 U. S. 585; 
Great Northern Ry. Co. v. Minnesota, 238 U. S. 340; Sea-
board Air Line Ry. Co. v. Railroad Commission of Georgia, 
240 U. S. 324; Chicago & Northwestern Ry. Co. v. Ochs, 
249 U. S. 416; Lake Erie & Western R. R. Co. v. Public 
Utilities Commission, 249 U. S. 422, and other cases.

The case is not like that where there is a custom to con-
struct and maintain side tracks for the benefit of industries 
that may adjoin the main line tracks. Here we have 
express written agreements. In this respect, the case 
differs from Armour v. N. Y., N. H. & H. R. R. Co., 
41 R. I. 361. It is more like American Malleables Co. v. 
Bloomfield, 83 N. J. L. 728.
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We do not question the general rule that in the reason-
able exercise of the police power contracts may be im-
paired or even canceled.

Under the various statutes and leases by virtue of 
which plaintiff in error runs trains through Paterson 
over the tracks of the Paterson & Hudson River Railroad 
Company and the Paterson & Ramapo Railroad Company, 
the legal title to the railroad property remains in the 
original companies. If plaintiff in error is obliged to 
expend the stun of three million dollars and upwards in the 
improvement of the properties of those companies, the 
question arises whether such a forced expenditure takes 
its property for their private benefit. These companies 
under their respective leases (which have been duly 
authorized or ratified by the legislature) may be relieved 
from the obligation of running trains during the term of 
the lease, but under the order they are also relieved from 
the burden of altering the crossings or even from making 
any financial contribution for that purpose; they are not 
even included as joint obligees, although plaintiff in 
error requested that if any order were made it be made 
against these two companies and plaintiff in error jointly, 
so that the question of the apportionment of the cost of 
eliminating the crossings might be determined by ap-
propriate proceedings. As the landlords of plaintiff in 
error and owners of the real estate upon which the im-
provements required by the order are to be made, they 
may sit back and receive the full benefit in the vastly 
increased value of their property without the expenditure 
of one penny. There are several contingencies upon 
which the leases might be terminated. Even if under 
obligation to do so, the lessors would not be financially 
able to pay for the outlay. But if it be claimed that 
under the statute the plaintiff in error is required to make 
this vast expenditure for public use rather than for the 
private benefit of the two original companies, the statute
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is objectionable as taking the property of the plaintiff 
in error without just compensation. Under the charters, 
the State may take over the property without paying 
more than its first cost. The facts bring this feature of 
the case within the principle of decision in Myles Salt Co. 
v. Iberia Drainage District, 239 U. S. 478.

Again, the statute violates the Fourteenth Amend-
ment because the cost of complying with the order made 
by virtue thereof will greatly exceed the value of the 
interest of plaintiff in error in the property, and will 
make its investment incapable of earning a fair and 
reasonable return upon such investment. All the expense 
is charged to the plaintiff in error as the operating com-
pany, within the meaning of the statute, and the two 
underlying companies are not required to pay any part. 
The duty to operate still rests upon the two underlying 
companies; the mere fact that they have executed leases 
to some other company whereby the latter undertakes 
to perform that duty for them, does not relieve the origi-
nal companies from their performance of such duty.

There is no valid reason for a distinction between a 
lessor and a lessee company which would reasonably 
justify the imposition of the entire cost of changes of 
grade upon the lessee company, without any contribution 
whatever from the lessor. See New York & New England 
R. R. Co. v. Bristol, 151 U. S. 556.

The statute, as construed, violates the contract clause 
in that it impairs the obligation of the contracts between 
plaintiff in error and the lessor companies.

The statute, as construed, violates the contract clause, 
in that it impairs the obligation of the contracts between 
the State of New Jersey and the lessor companies, to 
whose rights plaintiff in error has succeeded, by impos-
ing upon plaintiff in error a greater duty, with respect 
to the construction and maintenance of grade crossings, 
than was imposed upon them.
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A reserved right to alter charters does not authorize 
the confiscation or destruction of property of corporations, 
or the taking of property without compensation, and it 
must be construed subject to the restrictions of the state 
and federal constitutions forbidding the taking of prop-
erty without due process of law. Delaware, &c. R. R. Co. 
v. Board of Pub. Util. Commrs., 85 N. J. L. 28; State v. 
Bancroft, 148 Wisconsin, 124; Berea College v. Kentucky, 
211 U. S. 45; Grand Trunk Western Ry. Co. v. South Bend, 
227 U. S. 544; Chicago, Milwaukee & St. Paul Ry. Co. v. 
Wisconsin, 238 U. S. 491.

The statute violates the contract clause and the due 
process clause, in that it impairs the obligation of the 
contracts between plaintiff in error and the Street Rail-
way Company by altering their respective rights and duties 
as fixed by said contracts; in that it fixes a maximum 
proportion to be paid by the Street Railway Company, 
without regard to the terms of the contracts and without 
regard to the proportion of the danger or impediment 
created by the Street Railway Company.

The statute violates the Fourteenth Amendment in 
that it is an unreasonable exercise of the police power. 
Sanitary District v. Chicago & Alton R. R. Co., 267 Illinois, 
252; Dobbins v. Los Angeles, 195 U. S. 223; Lawton v. 
Steele, 152 U. S. 133; Holden v. Hardy, 169 U. S. 366; 
Connolly v. Union Sewer Pipe Co., 184 U. S. 540; Otis 
Elevator Co. v. Chicago, 263 Illinois, 419. Distinguishing: 
New York & New England R. R. Co. v. Bristol, 151 U. S. 
556.

The question of whether a statute is a reasonable or 
an unreasonable exercise of the police power, depends, 
to a certain extent, upon the course of legislation, as well 
as upon general public opinion. Muller v. Oregon, 208 
U. S. 412; Merrick v. Halsey & Co., 242 U. S. 568; Bosley 
v. McLaughlin, 236 U. S. 385; People v. Charles Schweinler 
Press, 214 N. Y. 395 [followed by references to the legis-
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lation respecting grade crossings, in New Jersey and in 
other States].

In determining whether the police power has been 
exercised in a reasonable manner, attention must 
be paid to the element of cost and the practical effect 
of the statute under consideration. Wisconsin &c. R. R. 
Co. v. Jacobson, 179 U. S. 287; Oregon R. R. & Navigation 
Co. v. Fairchild, 224 U. S. 510; Houston &c. R. R. Co. v. 
Dallas, 98 Texas, 396; Northern Central Railway Company’s 
Appeal, 103 Pa. St. 621; Pennsylvania &c. R. R. v. 
Philadelphia & Reading R. R., 160 Pa. St. 277; Cleve-
land &c. Ry. Co. v. State Public Utilities Comm., 273 
Illinois, 210; Connecticut Co. v. Stamford, 95 Connecticut, 
26; Chicago &c. Ry. Co. v. Minneapolis, 238 Fed. Rep. 
384; Chicago & Northwestern Ry. Co. v. Ochs, 249 U. S. 
416.

If the present statute is sustained, there is no Emit to 
the enormous burden that might thus be imposed upon a 
railroad company, short of the elimination of every grade 
crossing on its entire system. If an administrative body 
is given power to determine as a matter of fact what 
constitutes danger or impediment, and if its conclusion 
in that respect is binding on the reviewing court, except 
in a case where there is no evidence whatever to sustain 
it, then there is no limit to what might be ordered under 
such a statute, other than the sound discretion of the 
administrative body to whom is committed this vast 
power. [Counsel referring to and explaining the follow-
ing cases in this court: New York & New England R. R. 
Co. v. Bristol, 151 U. S. 556; Missouri Pacific Ry. Co. v. 
Omaha, 235 U. S. 121; Northern Pacific Ry. Co. v. Duluth, 
208 U. S. 583; St. Paul &c. Ry. Co. v. Minnesota, 214 U. S. 
497; Cincinnati &c. R. R. Co. v. Connersville, 218 U. S. 
336; Chicago &c. Ry. v. Minneapolis, 232 U. S. 430; Lake 
Shore &c. Ry. Co. v. Clough, 242 U. S. 375; Atlantic Coast 
Line R. R. Co. v. Goldsboro, 232 U. S. 548; Chicago &
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Alton R. R. Co. v. Traribarger, 238 U. S. 67; Great North-
ern Ry. Co. v. Clara City, 246 U. S. 434. Also cases of 
railway bridges over navigable waters: Chicago &c. Ry. 
Co. v. Drainage Commissioners, 200 U. S. 561; West Chicago 
Street R. R. Co. v. Chicago, 201U. S. 506; Union Bridge Co. 
v. United States, 204 U. S. 364; Monongahela Bridge Co. 
v. United States, 216 U. S. 177; Hannibal Bridge Co. v. 
United States, 221 U. S. 194.]

The present case is illustrated by Chicago &c. Ry. Co. 
v. Minneapolis, 238 Fed. Rep. 384. The only case in this 
court in which the question of the validity of a state law 
providing for the abolition of grade crossings has been 
directly involved, is the Bristol Case, supra, which is dis-
tinguishable both on the facts and on the statute then 
under consideration.

Mr. Frank Bergen for plaintiff in error in No. 40.

Mr. L. Edward Herrmann and Mr. Frank H. Sommer, 
with whom Mr. Francis Scott was on the brief, for de-
fendants in error.

Mr . Justice  Holmes  delivered the opinion of the court.

These are writs of error brought by parties interested 
in an order of the Board of Public Utility Commissioners 
of New Jersey, dated April 20, 1915, directing a change 
in fifteen places in the City of Paterson, where the Erie 
Railroad now crosses that number of streets at grade. 
The order was reviewed on writs of certiorari and affirmed 
by the Supreme Court, and on appeal by the Court 
of Errors and Appeals. 89 N. J. L. 57,24. 90 N. J. L. 672, 
673, 714, 729, 677, 694, 715. The Erie Railroad Company 
made two applications to the Supreme Court, the second 
being based upon a refusal by the Board to grant a rehear-
ing of its order. Accordingly it has two writs of error here.
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But the second adds nothing to the first as we could not 
say that the Board unreasonably refused further delay. 
Those of the other parties are to the judgments affirming 
the original order of the Board. The Erie Railroad was 
ordered to make the change by carrying fourteen of the 
crossings under, and one, at Madison Avenue, over the 
railroad. It will also have to bear the cost, subject to a 
charge to the Public Service Railway Company of ten 
per centum of the cost of changing three crossings used 
by its road. The most important questions arise in the 
Erie Railroad Company’s case and we take that up first.

The order was made under an Act of March 12, 1913, 
c. 57, P. L. 1913, p. 91, which is construed by the State 
Courts to authorize it, subject to the constitutional ques-
tions to be dealt with here. The Erie Railroad’s line in 
Paterson is over tracks originally belonging to the Presi-
dent and Directors of the Paterson and Hudson River 
Railroad Company and the Paterson and Ramapo Rail-
road Company, but now held by the Erie Railroad, by 
assignment of perpetual leases upon the terms that if in 
any unforeseen way the leases terminate the value of 
erections and improvements must be repaid by the lessors. 
They however are small corporations having no assets 
except their roads and the rentals received from the Erie 
Company. The leases were ratified by an Act of March 
14, 1853, providing that they should not be held to confer 
any privilege or right not granted to the lessors by their 
charters. It is admitted that the statute must be taken 
to impose the duty of making the changes upon the com-
pany operating the road, the plaintiff in error, which is 
an interstate road. It put in evidence that it did not have 
assets sufficient to make the changes, at least without 
interfering with the proper development of its interstate 
commerce, and also contended that the whole evidence 
did not justify the finding of the Board that the crossings 
were dangerous to public safety but at most showed that
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the change would be a public convenience. It is said 
that the order must be reasonable to be upheld and that 
it is not reasonable to require an expenditure for such a 
purpose of over two million dollars from a company that 
has not more than $100,000 available, and that the order 
and the statute when construed to justify it not only 
interfere unwarrantably with interstate commerce and 
impair the obligation of contracts but take the Erie Com-
pany’s property without due process of law.

Most of the streets concerned were laid out later than 
the railroads and this fact is relied upon, so far as it goes, 
as an additional reason for denying the power of the State 
to throw the burden of this improvement upon the rail-
road. That is the fundamental question in the case. It 
might seem to be answered by the summary of the de-
cisions given in Chicago, Milwaukee & St. Paul Ry. Co. v. 
Minneapolis, 232 U. S. 430, 438. “It is well settled that 
railroad corporations may be required, at their own ex-
pense, not only to abolish existing grade crossings but 
also to build and maintain suitable bridges or viaducts 
to carry highways, newly laid out, over their tracks or to 
carry their tracks over such highways.” Missouri Pacific 
Ry. Co. v. Omaha, 235 U. S. 121; Northern Pacific Ry. Co. 
v. Puget Sound & Willapa Harbor Ry. Co., 250 U. S. 332. 
For although the statement is said to be explained as a 
matter of state law by the previous decisions in Minnesota, 
it is made without reference to those decisions or to any 
local rule, and moreover the intimation of the judgment 
in the present case is that whatever may have been the 
earlier rulings the law of New Jersey now adopts the same 
view.

But it is argued that the order is unreasonable in the 
circumstances to which we have adverted, the principle 
applied to the regulation of public service corporations 
being invoked. Mississippi Railroad Commission v. 
Mobile & Ohio R. R. Co., 244 U. S. 388, 391; Chicago,
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Burlington & Quincy R. R. Co. v. Railroad Commission 
of Wisconsin, 237 U. S. 220. But the extent of the States’ 
power varies in different cases from- absolute to qualified, 
somewhat as the privilege in respect of inflicting pecuniary 
damage varies. The power of the State over grade cross-
ings derives little light from cases on the power to regu-
late trains.

Grade crossings call for a necessary adjustment of two 
conflicting interests—that of the public using the streets 
and that of the railroads and the public using them. 
Generically the streets represent the more important 
interest of the two. There can be no doubt that they did 
when these railroads were laid out, or that the advent 
of automobiles has given them an additional claim to 
consideration. They always are the necessity of the whole 
public, which the railroads, vital as they are, hardly can 
be called to the same extent. Being places to which the 
public is invited and that it necessarily frequents, the 
State, in the care of which this interest is and from which, 
ultimately, the railroads derive their right to occupy the 
land, has a constitutional right to insist that they shall 
not be made dangerous to the public, whatever may be 
the cost to the parties introducing the danger. That is 
one of the most obvious cases of the police power, or to 
put the same proposition in another form, the authority 
of the railroads to project their moving masses across 
thoroughfares must be taken to be subject to the implied 
limitation that it may be cut down whenever and so far 
as the safety of the public requires. It is said that if 
the same requirement were made for the other grade 
crossings of the road it would soon be bankrupt. That 
the States might be so foolish as to kill a goose that lays 
golden eggs for them, has no bearing on their constitu-
tional rights. If it reasonably can be said that safety 
requires the change it is for them to say whether they 
will insist upon it, and neither prospective bankruptcy



ERIE R. R. CO. v. PUBLIC UTIL. COMMRS. 411

394. Opinion of the Court.

nor engagement in interstate commerce can take away 
this fundamental right of the sovereign of the soil. Denver 
& Rio Grande R. R. Co. v. Denver, 250 U. S. 241, 246. To 
engage in interstate commerce the railroad must get on 
to the land and to get on to it must comply with the con-
ditions imposed by the State for the safety of its citizens. 
Contracts made by the road are made subject to the 
possible exercise of the sovereign right. Denver & Rio 
Grande R. R. Co. v. Denver, 250 U. S. 241, 244; Union Dry 
Goods Co. v. Georgia Public Service Co., 248 U. S. 372; 
Louisville & Nashville R. R. Co. v. Mottley, 219 U. S. 467; 
Northern Pacific Ry. Co. v. Duluth, 208 U. S. 583; Mani- 
gault v. Springs, 199 U. S. 473, 480. If the burdens im-
posed are so great that the road cannot be run at a profit 
it can stop, whatever the misfortunes the stopping may 
produce. Brooks-Scanlon Co. v. Railroad Commission 
of Louisiana, 251 U. S. 396. Intelligent self-interest 
should lead to a careful consideration of what the road 
is able to do without ruin, but this is not a constitutional 
duty. In the opinion of the Courts below the evidence 
justified the conclusion of the Board that the expense 
would not be ruinous. Many details as to the particular 
situation of this road are disposed of without the need of 
further mention by what we have said thus far.

The plaintiff in error discusses with considerable detail 
the effect of the changes upon private sidings. But its 
rights in respect of these are at least no greater than those 
in respect of the main line and are covered by the pre-
ceding discussion. So are the objections that if the leases 
ever are terminated it has no chance of being repaid the 
value of its improvements because of the smallness of 
the lessor corporations. They would have this property 
in that event and it would be subject to their obligation— 
but the answer to the complaint of the plaintiff in error 
in all its forms is that which we have made. Whatever 
the cost, it may be required by New Jersey not to im-
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peril the highways if it does business there. We agree 
with the decisions below that as the railroad company 
might have been charged with the whole expense the fact 
that no more than ten per centum of the cost of three 
crossings is thrown upon a street railway company is a 
matter of which it cannot complain.

If we could see that the evidence plainly did not warrant 
a finding that the particular crossings were dangerous 
there might be room for the argument that the order was 
so unreasonable as to be void. The number of accidents 
shown was small and if we went upon that alone we well 
might hesitate. But the situation is one that always is 
dangerous. The Board must be supposed to have known 
the locality and to have had an advantage similar to 
that of a Judge who sees and hears the witnesses. The 
Courts of the State have confirmed its judgment. The 
tribunals were not bound to await a collision that might 
cost the road a sum comparable to the cost of the change. 
If they were reasonably warranted in their conclusion 
their judgment must stand. We cannot say that they 
were not. At some crossings the danger was less than 
at others, but it was necessary or at least prudent to pro-
ceed on a general plan. Upon the whole matter while it is 
difficult to avoid the apprehension that the state officials 
hardly gave due weight to the situation of the company 
as a whole in their anxiety for the well-being of the State, 
we are of opinion that they did not exceed their constitu-
tional powers. The order should be regarded as stating a 
condition that must be complied with if the company 
continues to use the New Jersey soil. Probably the con-
clusion that we have reached could be supported upon 
the narrower ground that a continuing obligation was 
imposed by the charters of the plaintiff in error’s lessors, 
and was assumed by the plaintiff in error, but that which 
we have stated seems to us free from doubt.

Some argument is based upon a discretion supposed
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to be left to the Board by the statute, which reads that 
when it appears to the Board that the crossing is danger-
ous it may order, &c. The State Courts seem to regard 
the words as imposing a positive duty, but upon either 
construction we perceive no infraction of the company’s 
constitutional rights. If the words are imperative the 
reasons that we have given apply. If they leave a dis-
cretion it is subject to review by the Courts, and this 
Court has no concern with the question how far legislative 
or ^asi-legislative powers may be delegated to a com-
mission or board. Hall v. Geiger-Jones Co., 242 U. S. 539; 
Engel v. O'Malley, 219 U. S. 128; Preniis v. Atlantic Coast 
Line Co., 211 U. S. 210, 225. We deem it unnecessary 
to give our reasons in greater detail for deciding that 
the judgment against the Erie Railroad Company must 
be affirmed.

While the Railroad Company contends that the Public 
Service Railway Company should be charged more, the 
latter company comes here upon the proposition that 
it should be charged nothing. We agree with the Courts 
below that a street railway crossing the tracks of a steam 
road at grade in a public street increases the danger and 
may be required to bear a part of the expense of removing 
it. The amount charged does not appear to be excessive 
and upon the principles that we have laid down the pay-
ment of it may be made a condition of the continued 
right to use the streets. Detroit, Fort Wayne & Belle Isle 
Ry. v. Osborn, 189 U. S. 383, 390; Missouri Pacific Ry. Co. 
v. Omaha, 235 U. S. 121, 129.

The Passaic Water Company contends that the expense 
of moving its pipes cannot be thrown wholly upon it— 
mainly on the ground that the change of grade was un-
lawful. This ground fails and the company must adjust 
itself to the lawfully changed conditions. It also con-
tends that it does not receive the equal protection of the 
laws because the street railway instead of being charged
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the expense of moving its tracks is charged ten per centum 
of the total expense at its crossings. Presumably this 
charge is greater than the mere adjustment of tracks to a 
new surface. It is based upon the share of the street 
railroad in creating the danger. As the street railroad 
cannot complain, certainly the Water Company cannot.

The Western Union Telegraph Company makes similar 
objections and also says that its interstate commerce is 
interfered with and presents from its own point of view 
arguments dealt with so far as they seem to us to need 
mention in disposing of the principal case. The other 
plaintiffs in error own side tracks which will be dislocated 
by the change and they will be put to further expense 
if the plan is carried out according to what the New Jersey 
Court decides to be suggestions not commands. The 
rights in the side tracks are subordinate to changes in 
the main track otherwise lawful. As against these as 
against the others the judgment of the Court of Errors 
and Appeals is affirmed.

Judgments affirmed.

The  Chief  Justi ce , Mr . Justice  Van  Devanter  and 
Mr . Justi ce  Mc Reynolds  dissent.
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SOUTHERN PACIFIC COMPANY v. BERKSHIRE, 
TEMPORARY ADMINISTRATOR AND PER-
SONAL REPRESENTATIVE OF LINDER.

CERTIORARI TO THE COURT OF CIVIL APPEALS, EIGHTH 
SUPREME JUDICIAL DISTRICT, OF THE STATE OF TEXAS.

No. 106. Submitted November 19, 1920.—Decided January 3, 1921.

1. The installation of railway mail cranes so close to the track that 
the arm of a crane when extended comes as near as 14 inches to 
the window of an engine cab, thus becoming a source of danger to 
the engineer while in performance of his duty, is not negligence 
upon the part of the railroad company as respects its employees, 
when such placing of the cranes is uniform along the railroad, and 
done by direction of the Post Office Department pursuant to a 
plan it found necessary in handling the mails. P. 417.

2. Held, that the question whether such installation was negligence 
should not have been submitted to the jury.

3. An experienced locomotive engineer who has operated many times 
over a railroad where mail cranes are set up close to the track, must 
be presumed to have known the danger of his being struck by their 
projecting arms when leaning from his cab window in discharge of 
his duty, and must be held, as a matter of law, to have assumed the 
risk. P. 418.

207 S. W. Rep. 323, reversed.

The  case is stated in the opinion.

Mr. W. I. Gilbert and Mr. Wm. F. Herrin for petitioner. 
Mr. Guy V. Shoup and Mr. Henry H. Gogarty were also 
on the briefs.

Mr. C. B. Hudspeth and Mr. Geo. E. Wallace for re-
spondent. Mr. A. J. Harper was also on the brief.

Mr . Justice  Holmes  delivered the opinion of the court.

This is an action brought in a state court against the 
petitioner for causing the death of Linder, the plaintiff’s
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intestate. At the trial the petitioner requested instruc-
tions that Linder assumed the risk of injury from the 
cause complained of and that a verdict should be rendered 
for the defendant. These were refused, the defendant 
saving its rights upon the record, and the plaintiff got 
a verdict and judgment. The Court of Civil Appeals 
affirmed the judgment; the Supreme Court denied a 
writ of error, and thereupon a writ of certiorari was 
allowed by this Court upon the ground that an immunity 
set up under the Federal Employers’ Liability Act was 
involved.

The facts so far as made definite by the evidence are 
not in dispute. Linder was employed by the defendant 
as an engineer upon a train running from El Paso, Texas, 
to Deming, New Mexico. At Carney, in New Mexico, 
he was found sitting on his engineer’s seat, unconscious, 
with his right arm and pretty nearly half of his body out-
side of the cab, leaning with the right side and arm over 
the arm rest of the engine. There was a cut about an 
inch over the right ear. He had been struck by the end 
of a mail crane, or a mail sack that had been placed on 
it to be picked up by a mail train following Linder’s which 
was an extra carrying soldiers. In order to have uni-
formity the Post Office Department fixes the distance 
of the cranes from the equipment, and the length of the 
hooks, so that, in the language of a witness for the plain-
tiff, “the same hook that will take a sack off a crane in 
Arizona or New Mexico will take it as it goes through 
western Kansas.” The evidence was all to the effect that 
this crane stood at the same distance as all the others 
along the road. The end of the crane when elevated was 
not nearer to the train than fourteen inches, but might 
have been found to be as near as that, and therefore near 
enough to be capable of hitting a person leaning out of 
the window, as indeed was shown by the event.

Linder had been upon this route for some years, had
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passed over it many times and must be presumed to have 
known of the crane. It was visible from the engineer’s 
seat half a mile ahead, through a front window. About 
a mile before reaching Carney Linder had noticed that 
the main driving pin on the engine was getting hot, had 
crept out upon the running board to see about it, and 
had returned. It may be supposed that at the time of 
the accident he was leaning out of the side window to look 
at it again and was acting in the course of his duty. The 
position in which his body was first seen and the place of 
the wound indicate that he was more than fourteen 
inches out from the engine’s side.

In this case the question is not whether a reasonable 
insurance against such misfortunes should not be thrown 
upon the travelling public through the railroads, or 
whether it always is possible for a railroad employee to 
exercise what would be called due care for his own safety 
and to do what he is hired to do. The question is whether 
the railroad is fiable under the statute according to the 
principles of the common law regarding tort. The first 
element in it is the standard of conduct to be laid down 
for the road. The standard concerns a permanent con-
dition not only at this place, but at many places along 
the road and presumably at innumerable others on all 
the large railroads of the United States. There are no 
special circumstances to qualify this part of the question— 
which is whether or not it is consistent with the duty of a 
railroad to its employees to erect railroad cranes of which 
the end of the arm when in use is fourteen inches from the 
side of the train. The railroad is required and presumed 
to know its duty in the matter and it would seem that the 
Court ought to be equally well informed. It cannot be 
that the theory of the law requires it to be left to the un-
certain judgment of a jury in every case. See Southern 
Pacific Co. v. Pool, 160 U. S. 438, 440.

It is impracticable to require railroads to have no
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structures so near to their tracks as to endanger people 
who lean from the windows of the cars. Most passengers 
are familiar with cautions against putting out heads or 
arms. However it may be in other cases where there is 
more or less choice as to position, this is true as to the 
postal cranes. The farthest point at which a bag could 
be picked up is twenty-nine inches, and it requires a less 
distance than that to be sure of getting the bag. In short 
it would be impossible to use the contrivance with ab-
solute certainty that no accident would happen if a man 
put his head out at the wrong moment. It equally is im-
possible to condemn railroads as wrongdoers simply for 
adopting the device with the conditions imposed by the 
Post Office Department. When a railroad is built it is 
practically certain that some deaths will ensue, but the 
builders are not murderers on that account when the fore-
seen comes to pass. On the common-law principles of tort 
the adoption of an improvement in the public interest 
does not throw the risk of all incidental damage upon those 
who adopted it, however fair it may be to put the ex-
penses of insurance upon those who use it. It is going 
very far to leave it open to a jury to attach liability in 
tort to a system by which the ends of the arms of postal 
cranes come to fourteen inches from the car.

But further, we must take it, as we have said, that 
Linder perfectly well knew of the existence of the crane 
where it stood, and could have seen it from his seat had 
he looked, long before he reached it. He entered the 
employment of the railroad when it had this appliance 
manifest in its place. The only element of danger that 
he may not have appreciated was the precise distance 
which the point of the crane would reach. But an ex-
perienced railroad man cannot be supposed to have been 
ignorant that such a projection threatened danger and, 
knowing so much, he assumed the risk that obviously 
would attend taking the chances of leaning well out from
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the train. As we have said, the only possible inference 
on the uncontradicted evidence of the plaintiff’s witnesses 
was that he leaned out considerably more than fourteen 
inches as shown by the position of his body and the place 
of the cut on his head. The probability is that the dis-
tance of the crane was somewhat greater than the mini-
mum that we have assumed, but that we lay on one side. 
Confining ourselves to the case of postal cranes we are 
of opinion that to allow the jury to find a verdict for the 
plaintiff was to allow them to substitute sympathy for 
evidence and to impose a standard of conduct that had 
no warrant in the common law. Butler v. Frazee, 211 U. S. 
459, 465-467. Kenney v. Meddaugh, 118 Fed. Rep. 209.

Judgment reversed.

Mr . Just ice  Clarke , with whom concurred Mr . Jus -
tice  Day  and Mr . Justi ce  Pitne y , dissenting.

Engineer Linder, when leaning out of his cab, in the 
discharge of his duty to see the condition of a “hot driv-
ing pin,” was struck on the head and killed by the end of 
a horizontally extended arm of a mail crane. There is 
no question of contributory negligence in the case,—the 
judgment could not be reversed for that, under the Federal 
Employers’ Liability Act. The negligence of the railroad 
company is palpable but, nevertheless, the finding of 
a properly instructed jury and of two state courts, is here 
reversed because this court concludes, as a matter of fact, 
that the mail crane arm was such an obvious and conspicu-
ous source of danger to Linder that he must be held, as a 
matter of law, to have assumed the danger from it, by 
continuing in the service of the company.

The record shows: that Linder was a freight engineer, 
and as such had nothing to do with mail cranes and had 
neither occasion nor opportunity, except very rarely, to 
see what, if any, danger the crane arms could be to him 
when in the discharge of his duties, for, during the two
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years next before his death, he had made but twelve trips 
on passenger trains, only three of which were on trains 
which “picked up” mail from cranes; that when mail 
cranes are not in use the arms hang vertically beside the 
supporting post, which is three feet eight inches from the 
side of an engine, and obviously in such position they are 
not a source of danger to train men; that, on the line in-
volved, the arms of cranes were extended horizontally 
toward the track, so as to be a source of danger to engi-
neers, only two or three times a day, at widely separated 
intervals, when they were used to support a mail bag for 
ten minutes before the arrival of each mail train,—a 
fraction of an hour in twenty-four; and that Linder, when 
leaning out of his cab to see the condition of a hot driving 
pin, was struck an inch above his ear, so that if the arm 
had been three or four inches farther from the track he 
would not have been injured.

The record does not show: that government require-
ments for mail cranes require them to be as close to the 
track as this one was. On the contrary, the only evidence 
to the point is that of an employee in the government 
mail service, who testified, that the hooks on mail cars 
are adjusted to catch mail bags if within twenty-nine 
inches of their sides, that allowing for the swaying of the 
cars, they will catch them if twenty-six inches away, and 
that the sides of the cars are “flush” with the sides of 
engine cabs. The point of the crane arm which killed 
Linder “was about fourteen inches from the side of the 
cab,” but on this evidence it could have been placed 
twenty-six inches away, where it would not have been a 
source of danger to him.

Although the civil engineer who had charge of the 
cranes on the division was a witness for the company he 
was not asked the distance of the crane causing the injury, 
or of any other crane, from the track—a suspicious cir-
cumstance—and that other cranes were at the same dis- 
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tance as the one which caused the injury can only be 
inferred from inadequate statements of witnesses who had 
never made any measurements and who gave the merest 
impressions with respect to them. Where, as here, three 
or four inches is a matter of life and death, random esti-
mates are valueless and should not be accepted, especially 
when the company certainly had perfectly definite infor-
mation, which was suppressed. A hard and fast assump-
tion of law should not be based on findings of fact by 
this court derived from such evidence.

There is no description whatever in the record of the 
length, dimensions or appearance of the arms of the crane 
which caused the death of Linder. How, on such evi-
dence, can it be justly stated, that such crane arm was so 
permanent and conspicuous a source of danger that, as a 
matter of law, Linder, a freight engineer, usually running 
past it at high speed when its arms were down, should be 
charged with knowing and appreciating and assuming 
the risk!

It has been a criminal offense in Ohio for twenty years 
to maintain mail cranes nearer than eighteen inches to 
the nearest point of contact with the widest locomotive 
on the road erecting such cranes, 97 O. L. 274, and there 
are similar statutes in other States. If the point of the 
crane arm here involved had been eighteen inches, four 
inches farther than it was, from the engine, Linder would 
not have been injured.

There is no evidence whatever that Linder actually 
knew that the crane arm extended close enough to the 
track to cause him injury, and the latest formulation 
by this court of the rule applicable to the case is: “In 
order to charge an employé with the assumption of a 
risk attributable to a defect due to the employer’s negli-
gence, [as this defect was], it must appear not only that 
he knew (or is presumed to have known) of the defect, 
but that he knew that it endangered his safety; or else
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such danger must have been so obvious that an ordinarily 
prudent person under the circumstances would have 
appreciated it.” Gila Valley, Globe & Northern Ry. Co. v. 
Hall, 232 U. S. 94, 102.

Earlier expressions of the rule are that the danger must 
be “plainly observable” (Texas & Pacific Ry. Co. v. 
Archibald, 170 U. S. 665, 672; Choctaw, Oklahoma & Gulf 
R. R. Co. v. McDade, 191 U. S. 64, 68), or “so patent as 
to be readily observable” (Texas & Pacific Ry. Co. v. 
Swearingen, 196 U. S. 51, 62).

It is “a strong thing” to hold, on the indefinite evidence 
in this record, which I have attempted accurately to de-
tail, that a mail crane arm is such a permanent and con-
spicuous source of danger to a freight engineer as to bring 
this case within the scope of the decisions cited, and it is 
a yet stronger thing to reverse the finding of a jury prop-
erly instructed, and the judgments, on a question of fact, 
of two state courts, which the record shows acted with 
full appreciation of, and with a desire to follow, the de-
cisions of this court with respect to assumption of risk.

In practice certainly, and I think in theory, the decision 
of the court in this case will introduce a new and un-
fortunate standard into the law of assumption of risk, 
which will confuse the doctrine as it has been worked 
out in the cases cited, will render railway companies care-
less in placing obstructions near to their tracks, and will 
result in the injury and death of many innocent and care-
ful men, if the effect of it is not promptly corrected by 
state and national statutes, and therefore I cannot con-
sent to join in it.



ATWATER v. GUERNSEY. 423

Opinion of the Court.

ATWATER v. GUERNSEY ET AL., TRUSTEES IN 
BANKRUPTCY OF ATWATER, ET AL.

CERTIORARI TO THE CIRCUIT COURT OF APPEALS FOR THE 
• . SECOND CIRCUIT.

No. 511. Submitted December 14, 1920.—Decided January 3, 1921.

Petitioner advanced his son the money to buy a seat in the New 
York Stock Exchange and to pay the initiation fee, executing re-
leases to the son which were filed with the Exchange in compliance 
with its rules, and the son paid interest on the amount advanced. 
The evidence showed that the advance was intended as a gift and 
that the interest was paid as a moral obligation merely. Held, 
irrespective of the technical operation of the releases, that the peti-
tioner had no valid claim to reimbursement against the trustee 
of the son’s firm in bankruptcy.

266 Fed. Rep. 278, affirmed.

The  case is stated in the opinion.

Mr. Abram J. Rose for petitioner. Mr. Frank B. Lown 
was also on the brief.

Mr. R. D. Whiting for respondents. Mr. C. W. H. 
Arnold was also on the brief.

Mr . Justi ce  Holmes  delivered the opinion of the court.

This is an appeal from an order expunging a claim of 
the petitioner, Edward S. Atwater, against his son, Eliot 
Atwater, a member of the firm of Atwater, Foote and 
Sherill, adjudicated bankrupts. The claim is for $75,000 
furnished by the father to the son, to enable him to buy 
a seat in the New York Stock Exchange and to pay his 
initiation fee. The seat was bought and the use of it was
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contributed to the firm by Eliot Atwater, the seat remain-
ing his individual property, as the Master and both 
Courts have found, and as we see no reason to doubt. 
In connection with the purchase, as required by the rules 
of the Stock Exchange, Edward S. Atwater executed a 
release of all claims against Eliot Atwater, “and more 
particularly by reason of an advance of the sum of ($73,- 
000) Seventy-Three Thousand Dollars, made to said Eliot 
Atwater, to enable him, the said Eliot Atwater, to pur-
chase a membership in the New York Stock Exchange.” 
There was a second release with a similar special clause 
covering $2,010, to enable the son “to pay his initiation fee 
to the New York Stock Exchange.” The Master and both 
Courts considered the release a bar to the appellant’s claim.

It hardly was necessary to reach that point, as it seems 
to us obvious that whatever moral obligation was con-
sidered to remain, both father and son understood at the 
time of the transaction that no legal obligation arose 
from the advance, and the release expressed the fact. 
There is no doubt that the release was intended to be an 
operative instrument, at least so far as creditors who were 
members of the Stock Exchange were concerned. That 
being so it would be going very far to allow a cotempo- 
raneous parol understanding to be shown that it should 
not do the very thing that on its face it specifically pur-
ported to effect. But we find no such understanding. 
It is admitted that no document ever was given to show 
it. The father testified that his son never agreed to repay 
the money and that nothing was said about repayment; 
the son testified that he understood that there was no 
claim against himself legally. It is true, no doubt, and 
natural that he should have considered that there was a 
moral obligation, and in pursuance of it interest was paid 
to the father until the bankruptcy. It is true, also, that 
father and son in their testimony use some phrases that 
favored the present claim. But we are satisfied that,
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at the time, the release was given in good faith, and meant 
what it said without equivocation or reserves. It is un-
necessary to consider whether the Circuit Court of Ap-
peals were successful in distinguishing Sterling v. Chapin, 
185 N. Y. 395, from the present case, on the assumption 
that the parties attempted to qualify the release. More 
need not be said to show that the decree should be affirmed.

Decree affirmed.

NATIONAL BRAKE & ELECTRIC COMPANY v. 
CHRISTENSEN ET AL.

CERTIORARI TO THE CIRCUIT COURT OF APPEALS FOR THE 
SEVENTH CIRCUIT.

No. 111. Argued December 10, 1920.—Decided January 3, 1921.

1. When a patent for an invention has been sustained by the Circuit 
Court of Appeals and the case has been remanded to the District 
Court for an accounting, a party claiming that a subsequent decree 
in another circuit should be given effect as res judicata against the 
patent should apply by petition to the Circuit Court of Appeals for 
leave to file a bill in the District Court in the nature of a bill of 
review, setting up the new matter as a bar to further proceedings. 
P. 429.

2. Such applications are addressed to the sound discretion of the 
appellate tribunal, and should be decided upon consideration of 
the materiality of the new matter and diligence in its presentation. 
P. 430.

3. Leave to file such a bill of review may be granted after the judg-
ment of the appellate tribunal and after the going down of its man-
date at the close of the term at which judgment was rendered. P. 431.

4. Held, that an application made to the Circuit Court of Appeals 
in this case was an application of that character, and not an applica-
tion to have the other decree pronounced res judicata by that court. 
P. 432.

5. The decision of the Circuit Court of Appeals rejecting such an
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application is reviewable in this court by certiorari, not by appeal, 
since the application is ancillary to the original jurisdiction over the 
case, as one arising under the patent laws. P. 432.

258 Fed. Rep. 880, reversed.

The  case is stated in the opinion.

Mr. John S. Miller, with whom Mr. Edward Osgood 
Brown, Mr. Paul Synnestvedt and Mr. Charles A. Brown 
were on the briefs, for petitioner, contended, inter alia, 
that the decree in Pennsylvania was the first final one, 
the Wisconsin decree being merely interlocutory, and 
that it was the duty of the Circuit Court of Appeals in 
the latter case to give effect to the Pennsylvania decree, 
by recalling its mandate, setting aside its affirming order 
and directing the District Court to vacate its own former 
decree and enter one adjudging the patent invalid. They 
claimed that the case was one with Hart Steel Co. v. Rail-
road Supply Co., 244 U. S. 294.

Mr. Joseph B. Cotton and Mr. Louis Quarles, with 
whom Mr. William R. Rummler and Mr. Willet M. Spooner 
were on the brief, for respondents, contended that the 
Wisconsin decrees were final and settled the law of the 
case; that, for various reasons, the rulings in Pennsylvania 
were not res judicata, and that there was no application 
for the Hart Steel Co. Case, in which the decree set up as res 
judicata was presented to the Circuit Court of Appeals in 
a case pending before and as yet undecided by it. A num-
ber of other propositions were discussed in both arguments.

Mr. Charles Neave and Mr. Clarence D. Kerr, by leave 
of court, filed a brief as amid curice.

Mr . Justice  Day  delivered the opinion of the court.

Suit was brought by Christensen and the Allis-Chalmers 
Company in the District Court of the United States for
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the Eastern District of Wisconsin against the National 
Brake & Electric Company for infringement of patent 
to Christensen No. 635,280 for improvement in a com-
bined pump and motor. After answer, the petition was 
amended so as to set up that Christensen before the issue 
of the patent No. 635,280 had obtained a patent for the 
same invention under No. 621,324, and that because of 
defects the Same had been returned to the Commissioner 
of Patents, and the new letters issued for the same inven-
tion, and that the Commissioner of Patents cancelled 
letters patent No. 621,324 and issued letters patent No. 
635,280 for the full term of 17 years from October 17,1899.

In the amended bill it was prayed that the patent mo-
nopoly to Christensen be adjudged to be valid for 17 years 
from March 21, 1899, the date of the first patent, and the 
second letters patent be held by the court to be evidence 
of the grant for the term of 17 years from that date. An-
swer was filed, testimony taken, and a decree was rendered 
in favor of Christensen, the District Court holding that 
whether the patent monopoly were evidenced by one 
or the other or both of the two letters patent, was im-
material. Appeal was taken to the Circuit Court of Ap-
peals for the Seventh Circuit, where the decree of the 
District Court was affirmed (229 Fed. Rep. 564), and 
mandate was duly issued to the District Court. After a 
petition for rehearing was denied, an application was 
made to this court for a writ of certiorari, which was 
denied February 21, 1916. 241 U. S. 659. On the remand 
to the District Court a master was appointed and an 
accounting begun.

On March 11, 1916, Christensen and the Allis-Chalmers 
Company filed a bill of complaint against the Westing-
house Traction Brake Company in the District Court 
of the United States for the Western District of Pennsyl-
vania. Issues were made up, and evidence was taken.

We do not deem it necessary for present purposes to
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recite the history of the litigation in the proceedings in 
Pennsylvania. Thereafter, the Brake & Electric Com-
pany made application in the District Court in Wisconsin 
asking to have the benefit of the decree in Pennsylvania 
dismissing the bill by setting up that decree as res judicata. 
The District Court denied the petition. Afterwards, on 
August 19,1918, the Brake & Electric Company presented 
and filed a motion and petition upon which the Circuit 
Court of Appeals, Seventh Circuit, rendered the decree 
which is now the subject of review.

The petition alleges that the decree in the Pennsylvania 
suit was one presenting the same issues as were presented 
and considered in the Wisconsin suit; that the plaintiffs 
were the same, and the defendants were in privity; that 
in the Pennsylvania suit it was adjudged, in accordance 
with the mandate issued by direction of the Circuit Court 
of Appeals of the Third Circuit that patent No. 635,280 
was issued without warrant, and that the bill of complaint 
as to that patent should accordingly be dismissed; that 
upon further proceedings had in the Court of Appeals in 
the Third Circuit and the District Court in Pennsylvania 
as to patent No. 621,324 the bill upon that patent was 
dismissed for want of prosecution. A transcript of the 
proceedings in the District Court of the United States 
for the Western District of Pennsylvania was presented, 
and petitioner stated that it was advised that the District 
Court for the Eastern District of Wisconsin had no power 
or authority without the assent of the Circuit Court of 
Appeals for the Seventh Circuit to entertain the motion 
or application to set aside or modify the former decree 
of such District Court affirmed by the Circuit Court of 
Appeals, but that the Circuit Court of Appeals had such 
jurisdiction and power, and that because of the final ad-
judication in the District Court for the Western District 
of Pennsylvania the suit in the District Court of the 
Eastern District of Wisconsin should be dismissed on the
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motion of the petitioner. The petition recited the pro-
ceedings in the District Court of Wisconsin, and the fact 
that that court was proceeding to take an accounting 
under the former decree. The prayer of the petition was 
that the Circuit Court of Appeals take jurisdiction of 
the petition, and inquire into and determine the status 
of the case, and the force and effect of the final judgment 
of the District Court of the Western District of Pennsyl-
vania, and hold the same to be a final adjudication, and 
that the petitioner was entitled to a final decree in the 
suit in Wisconsin dismissing the same for want of equity; 
that the District Court be directed to proceed and act 
accordingly; and the court was asked to issue such orders 
in the premises, and such writ or writs of certiorari or 
otherwise as might be necessary or proper, and such further 
and different orders, directions, writs or relief as should 
seem proper or necessary.

The Circuit Court of Appeals for the Seventh Circuit 
refused to grant any relief upon the petition, holding that 
the decree of the Wisconsin Court was final in its char-
acter, notwithstanding it was interlocutory in form, and 
that the decree in the Third Circuit could not be set up 
as res judicata between the parties. 258 Fed. Rep. 880. 
From that decree the writ of certiorari brings the case 
to this court.

It thus appears that in a suit upon a patent, and one 
subsequently issued alleged to be for the same invention, 
Christensen had obtained a decree in the Wisconsin Dis-
trict Court sustaining the right to a patent monopoly 
and an accounting. From this decree appeal had been 
taken to the Circuit Court of Appeals for the Seventh 
Circuit, where the decree was affirmed, and the cause 
remanded to the District Court, where the accounting 
was in progress. Subsequently Christensen brought the 
suit in Pennsylvania upon the patent rights in contro-
versy which resulted in a decree which, it is contended,
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is binding upon Christensen, and res judicata as to the 
invalidity of the patent.

In such case the Brake & Electric Company if it wished 
to avail itself of the Pennsylvania decree had the right to 
apply by petition in the appellate court of the Seventh 
Circuit for leave to file a bill in the court of original juris-
diction in the nature of a bill of review, setting up the new 
matter as a bar to further proceedings. Such applications 
are addressed to the sound discretion of the appellate 
tribunal, and should be decided upon considerations 
addressed to the materiality of the new matter and dili-
gence in its presentation. Rubber Co. v. Goodyear, 9 Wall. 
805; In re Gamewell Co., 73 Fed. Rep. 908; Keith v. Alger, 
124 Fed. Rep. 32; Society of Shakers v. Watson, 77 Fed. 
Rep. 512.

The matter was considered in In re Potts, 166 U. S. 263, 
where this court reversed a decree of the Circuit Court 
dismissing a bill upon a patent, holding that the patent 
was valid and had been infringed by the defendant, and 
remanding the cause to the Circuit Court for further pro-
ceedings. It was held that the Circuit Court had no au-
thority to grant or entertain a petition filed without 
leave of this court for a rehearing for newly discovered 
evidence, and that mandamus was the proper remedy 
to set aside the order of the Circuit Court failing to exe-
cute the mandate of this court. The authorities were 
reviewed by Mr. Justice Gray, speaking for the court. 
Among other things he said: “In this respect, a motion 
for a new trial or a petition for a rehearing stands upon 
the same ground as a bill of review, as to which Mr. Jus-
tice Nelson, speaking for this court, in Southard v. Russell, 
above cited, said: ‘Nor will a bill of review lie in the case 
of newly discovered evidence after the publication, or 
decree below, where a decision has taken place on an ap-
peal, unless the right is reserved in the decree of the ap-
pellate court, or permission be given on an application to
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that court directly for the purpose. This appears to be 
the practice of the Court of Chancery and House of Lords, 
in England; and we think it founded in principles essential 
to the proper administration of the law, and to a reasonable 
termination of litigation between the parties in chancery 
suits.’ 16 How. 570, 571. So, in United States v. Knight, 
1 Black, 488, 489, Chief Justice Taney said that, in a 
case brought before this court exercising general jurisdic-
tion in chancery, ‘the defeated party, upon the discovery 
of new evidence, may, after a final decree in this court, 
obtain leave here to file a bill of review in the court below 
to review the judgment which this court had rendered.’ ”

In In re Potts it was held that unless application was 
made to this court within twenty days for leave to file 
a petition for a rehearing in the Circuit Court, the writ 
of mandamus would issue as prayed.

In Potts & Co. v. Creager, 97 Fed. Rep. 78, 79, it appears 
from the statement of subsequent proceedings in the 
case that this court upon application granted leave to 
file a petition for rehearing in the Circuit Court.

That leave to file a supplemental petition in the nature 
of a bill of review may be granted after the judgment of 
the appellate court, and after the going down of the man-
date at the close of the term at which judgment was 
rendered, was held in In re Gamewell Co., 73 Fed. Rep. 
908, in a carefully considered opinion rendered by the 
Circuit Court of Appeals for the First Circuit, reciting 
the previous consideration of the question in cases in 
this court. We think these cases settle the proper prac-
tice in applications of this nature.

This case is unlike the one before us in Hart Steel Co. 
n . Railroad Supply Co., 244 U. S. 294, in which it was held 
that a decree in a patent infringement suit affirmed by 
the Circuit Court of Appeals for the Sixth Circuit, while 
a like decree was pending but not yet heard before the 
Circuit Court of Appeals for the Seventh Circuit, upon a
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motion seasonably made in the latter Court of Appeals, 
should have been held to be res judicata because of the 
legal identity of the subject-matter and privity of the 
parties.

In the instant case the Circuit Court of Appeals for 
the Seventh Circuit, treating the application as an original 
petition to have the decree made in the Third Circuit 
pronounced res judicata, held that the former decree in the 
Seventh Circuit was final, and denied the prayer of the 
petition.

In our view the proper practice in matters of this sort 
required the Circuit Court of Appeals to regard the peti-
tion, taking all of its allegations together, and with its 
prayer for general refief, as an application for leave to 
file in the District Court a petition in the nature of a bill 
of review invoking a consideration of the effect of the 
judgment in the Third Circuit. Such consideration the 
Circuit Court of Appeals may well be directed to under-
take in the exercise of its proper function in determining 
the rights of the parties, and for that purpose its judg-
ment should be reversed, without passing in this court 
upon the merits of the petition. This procedure is sanc-
tioned by former decisions of this court. Lutcher & Moore 
Lumber Co. v. Knight, 217 U. S. 257; Cramp & Sons Co. v. 
Curtiss Turbine Co., 228 U. S. 646; Brown v. Fletcher, 237 
U. S. 583.

A motion was made to dismiss the writ of certiorari 
upon the ground that this case is one in which an appeal 
might have been had. But we are of opinion that in view 
of the nature of the application, and the status of the case 
brought for infringement of the patents in question, the 
proceeding was not of that character in which an appeal 
would lie to this court. We held in Macfadden v. United 
States, 213 U. S. 288, that the line of division between 
cases appealable from the Circuit Court of Appeals and 
those made final in that court was determined by the
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source of original jurisdiction of the trial court, and hot 
by the nature of the questions of law raised or decided.

In our view the petition filed in the Circuit Court of 
Appeals was ancillary to the original jurisdiction invoked, 
and was still in its essence and nature a suit involving 
the validity of a patent, which is expressly made final in 
the Circuit Court of Appeals, subject to the right of this 
court to review by writ of certiorari.

It follows that the decree of the Circuit Court of Ap-
peals should be reversed, and the case remanded to that 
court for further proceedings upon the petition filed by 
the National Brake & Electric Company in conformity 
with the opinion of this court.

• Reversed.

SULLIVAN ET AL. v. KIDD.

APPEAL FROM THE DISTRICT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF KANSAS.

No. 65. Argued April 27, 1920; restored to docket for oral argument 
May 17, 1920; reargued December 10, 1920.—Decided January 3, 
1921.

1. In the absence of a controlling treaty, the capacity of an alien to 
inherit land within a State of the Union depends upon the law of 
that State. P. 435.

2. Treaties are to be interpreted upon the same principles as written 
contracts between individuals, all parts being considered with a 
view to giving a fair operation to the whole; and they are to be 
executed in the utmost good faith to effectuate the purposes of the 
high contracting parties. P. 439.

3. The Treaty of March 2, 1899, between Great Britain and the 
United States, grants the subjects of each party certain rights of 
inheritance respecting real property within the territories of the 
other, but declares (Art. IV) that its stipulations shall not be 
applicable to any of the colonies or foreign possessions of the British
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Crown unless a notice to that effect shall have been given by Great 
Britain to the United States on behalf of such colony or possession, 
and that its provisions shall extend and apply to any territory per-
taining to or occupied by the United States beyond the seas, only 
upon notice to that effect being given by the United States to Great 
Britain. Held, that the giving of such notice conditions the appli-
cability of the treaty to a foreign possession, not merely in respect 
of the property there situate, but also in respect of the subjects 
and citizens there residing; so that, no notice having been given on 
behalf of Canada, a subject of Great Britain who was a citizen and 
resident of that Dominion acquired no right under the treaty to 
inherit land in the United States. P. 436.

4. The fact that Canada, as a self-governing dependency, in the 
exercise of her legislative power, has granted aliens the right to 
inherit, cannot affect the construction of the treaty. P. 440.

5. In the practice of this country, the “most favored nation” clause 
is held not to extend the rights acquired by treaties containing 
it because of reciprocal benefits expressly conferred in treaties with 
other nations in exchange for rights or privileges given to our 
Government. P. 441.

6. The “most favored nation” clause in the above cited treaty does 
not control its specific condition upon the right of citizens of a 
foreign possession to participate in its benefits. Id.

7. In construing the treaty little weight can be attached to a different 
construction placed by Great Britain on an earlier treaty with 
Japan but which was not made known to the representative who 
negotiated the treaty in question for this country. P. 442.

8. A construction placed upon a treaty and consistently adhered to 
by the Executive Department, should be given much weight by the 
courts. Id.

Reversed.

The  case is stated in the opinion.

Mr. Geo. F. Beatty and Mr. B. I. Litowich, for appellants, 
submitted. Mr. C. W. Burch and Mr. La Rue Royce were 
also on the brief.

Mr. H. M. Langworthy, with whom Mr. 0. H. Dean, 
Mr. R. B. Thomson, Mr. R. D. Williams, Mr. J. E. Madden 
and Mr, W. D. McLeod were on the briefs, for appellee.
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The Solicitor General, by special leave of court, sub-
mitted a brief on behalf of the United States.

Mr . Justi ce  Day  delivered the opinion of the court.

This is an appeal from a decree of the United States 
District Court for the District of Kansas. It involves the 
construction of the Treaty between Great Britain and the 
United States of March 2, 1899, relating to the tenure 
and disposition of real and personal property. Com-
pilation of Treaties in Force 1904, 375 (Malloy); 31 
Stat. 1939.

The case arises from the following facts:
Peter Martin died at Osawatomie, Kansas, January 29, 

1915, owning real estate situated in the County of Saline, 
Kansas. He left surviving him certain relatives, among 
others a sister Margaret Ingoldsby, a resident of the town-
ship of Sheffield, County of Lennox-Addington, Province 
of Ontario, Canada. After the death of Peter Martin, 
and on July 28, 1916, Margaret Ingoldsby died at her 
home in Canada, and by her last will and testament, duly 
probated, she named the appellee, Jane Kidd, her sole 
devisee and legatee. The real estate in Kansas has been 
sold in partition sale, and the question to be decided is 
whether Jane Kidd, thus holding by devise the interest, 
of Margaret Ingoldsby, is entitled to succeed to the un-
divided one-seventh of the estate of Peter Martin.

Primarily the devolution of the estate, it being situated 
in the State of Kansas, would be determined by the laws 
of that State. Blythe v. Hinckley, 180 U. S. 333, and 
previous cases in this court cited and quoted on page 341 
et seq. Under the constitution and laws of Kansas Mar-
garet Ingoldsby, an alien, was incapable of inheriting, and 
the estate would pass to the brothers and sisters and their 
representatives who were native citizens. Johnson v. 
Olson, 92 Kansas, 819.
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The right of Jane Kidd to succeed to the interest of 
Margaret Ingoldsby is said to arise from the fact that the 
latter was, although a citizen and resident of Canada, a 
British subject, and entitled to the succession because 
of the Treaty of March 2, 1899. The District Court sus-
tained this contention. Pertinent provisions of the Treaty 
are:

“Article  I.
“Where, on the death of any person holding real prop-

erty (or property not personal), within the territories of 
one of the Contracting Parties, such real property would, 
by the laws of the land, pass to a citizen or subject of the 
other, were he not disqualified by the laws of the country 
where such real property is situated, such citizen or sub-
ject shall be allowed a term of three years in which to sell 
the same, this term to be reasonably prolonged if circum-
stances render it necessary, and to withdraw the proceeds 
thereof, without restraint or interference, and exempt 
from any succession, probate or administrative duties or 
charges other than those which may be imposed in like 
cases upon the citizens or subjects of the country from 
which such proceeds may be drawn.

“Article  II.
“The citizens or subjects of each of the Contracting 

Parties shall have full power to dispose of their personal 
property within the territories of the other, by testament, 
donation, or otherwise; and their heirs, legatees, and 
donees, being citizens or subjects of the other Contract-
ing Party, whether resident or non-resident, shall succeed 
to their said personal property, and may take possession 
thereof either by themselves or by others acting for them, 
and dispose of the same at their pleasure, paying such 
duties only as the citizens or subjects of the country where 
the property lies shall be liable to pay in like cases.

********
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“Articl e  IV.
“The stipulations of the present Convention shall not 

be applicable to any of the Colonies or foreign possessions 
of Her Britannic Majesty unless notice to that effect shall 
have been given, on behalf of any such Colony or foreign 
possession by Her Britannic Majesty’s Representative 
at Washington to the United States Secretary of State, 
within one year from the date of the exchange of the 
ratifications of the present Convention.

“It is understood that under the provisions of this 
Article, Her Majesty can in the same manner give notice 
of adhesion on behalf of any British Protectorate or 
sphere of influence, or on behalf of the Island of Cyprus, 
in virtue of the Convention of the 4th of June, 1878, be-
tween Great Britain and Turkey.

“The provisions of this Convention shall extend and 
apply to any territory or territories pertaining to or occu-
pied and governed by the United States beyond the seas, 
only upon notice to that effect being given by the Repre-
sentative of the United States at London, by direction 
of the treaty making power of the United States.

“Article  V.
“In all that concerns the right of disposing of every 

kind of property, real or personal, citizens or subjects 
of each of the High Contracting Parties shall in the 
Dominions of the other enjoy the rights which are or may 
be accorded to the citizens or subjects of the most favored 
nation.

“Articl e  VI.

“The present Convention shall come into effect ten 
days after the day upon which the ratifications are ex-
changed, and shall remain in force for ten years after such 
exchange. In case neither of the High Contracting Parties 
shall have given notice to the other, twelve months before
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the expiration of the said period of ten years, of the inten-
tion to terminate the present Convention, it shall remain 
in force until the expiration of one year from the day on 
which either of the High Contracting Parties shall have 
given such notice.

“The United States or Her Britannic Majesty shall 
also have the right separately to terminate the present 
Convention at any time on giving twelve months’ notice 
to that effect in regard to any British Colony, foreign pos-
session, or dependency, as specified in Article IV, which 
may have acceded thereto.”

The case was argued and submitted at the last term 
of this court. It was ordered reinstated with notice to 
the Attorneys General of the United States and of the 
State of Kansas. The case has been reargued. The Solici-
tor General presented the views of the State Department 
of the United States, and submitted a brief in behalf of 
the Government.

There are opposing views of the treaty, one taken by 
the British, and the other by the American Government, 
the view of the former being that British subjects, resi-
dent of Canada, or elsewhere, are entitled to inherit 
property in any State of the United States, and citizens 
of the United States are entitled to inherit in Great Britain 
and its possessions and colonies, provided as to the latter, 
that notice has been given under Article IV of the treaty 
of adhesion to the terms of the convention as to such 
colonies and possessions. The American contention is 
stated by the Solicitor General, and appears by a com-
munication from the Secretary of State of October 2,1920, 
sent in response to the invitation of the Solicitor General 
and now on the files of the Department of Justice. The 
Secretary of State sets forth that it is the view of this 
Government that British subjects, citizens and residents 
of Canada, do not inherit in the United States by virtue 
of the stipulations of the treaty, because as to the Dornin- 
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ion of Canada no notice of adhesion to the same has been 
given as is required by the stipulations of Article IV. It 
hence appears that the one contention is that the notice 
required by Article IV has a territorial effect only, and 
when given brings such territory into the operative force 
of the treaty as to the property situated therein; the 
other, that, as to subjects and citizens, the notice is 
required to bring residents and property within the opera-
tive effect of the treaty.

Applied to the concrete case, the American contention 
is that Margaret Ingoldsby was not entitled to inherit 
in Kansas by the terms of this treaty because notice of 
adherence for the Dominion of Canada was not given. 
The communication of the State Department to the 
Solicitor General shows that the American Government 
is ready, and has expressed its willingness to take up the 
matter of extending the treaty provisions to the Dominion 
of Canada, notwithstanding the fact that the stipulated 
time for notice has expired.

Writers of authority agree that treaties are to be inter-
preted upon the principles which govern the interpretation 
of contracts in writing between individuals, and are to be 
executed in the utmost good faith, with a view to making 
effective the purposes of the high contracting parties; 
that all parts of a treaty are to receive a reasonable con-
struction with a view to giving a fair operation to the 
whole. Moore, International Law Digest, vol. 5, 249. At 
the time of the negotiation of the treaty Great Britain 
had numerous colonies and possessions, and the United 
States had recently acquired certain islands beyond the 
seas. Concerning these the contracting parties made the 
stipulations contained in Article IV, adding the right to 
give like notice in behalf of any British protectorate, or 
sphere of influence, or on behalf of the Island of Cyprus 
by virtue of the Convention of June 4, 1878, between 
Great Britain and Turkey. As to the islands beyond
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the seas occupied or governed by the United States, they 
were to come within the terms of the treaty only upon 
notice to that effect by direction of the treaty-making 
power of the United States.

If the contention of the appellee be correct, it necessarily 
follows that as to British possessions, the inhabitants 
thereof being British subjects, had nothing to gain by 
giving notice which Article IV specifically required, for 
as to them their rights had been secured by Articles I 
and II of the treaty. Applying this construction to the 
instant case, Canadians while residents of the Dominion, 
and citizens of a self-regulating and self-governing com-
munity, acquired by virtue of this treaty as British sub-
jects the right to inherit in every State of the American 
Union regardless of local laws; this while citizens of the 
United States acquired no corresponding right to inherit 
in the Dominion of Canada until notice be given; a matter 
entirely beyond the control of American authority. The 
American right to inherit in Canada became a matter of 
grace on the part of the other contracting nation when 
it saw fit to grant it by signifying its adhesion to the treaty. 
Such construction is inconsistent with the general purpose 
and object of such conventions to secure equality in ex-
change of privileges and reciprocity in rights granted and 
secured. Geofroy v. Riggs, 133 U. S. 258, 271.

The fact that Canada, as a self-governing dependency, 
in the exercise of the legislative power which is hers, has 
seen fit to give aliens the right to inherit, adds nothing 
to the argument in favor of the appellee. The Dominion 
of Canada has not the treaty-making power. Whatever 
the Dominion may see fit to do in the exercise of its own 
legislative authority cannot affect the right of a State 
of the American Union to determine for herself whether 
aliens shall inherit property within her borders. The 
construction insisted upon by the United States makes 
for the exchange of reciprocal rights under the provisions 
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of the treaty, and when the required notice is given, Brit-
ish subjects resident of Canada would have property rights 
in the United States similar to those accorded citizens 
of the United States in Canada. That notice was deemed 
essential to the security of rights of British subjects, 
resident of the colonies, is shown by the practice which 
has followed the making of the Supplementary Con-
vention of 1902 (Treaties in Force 1904, 377; 32 Stat., p. 
1914) extending for twelve months from July 28, 1901, 
the time fixed in Article IV of the Treaty of March 2,1899, 
for the notification of accession to that Convention by 
British colonies or foreign possessions. In a note to this 
treaty, published in Treaties in Force 1904, supra, it 
appears that most of the British colonies and possessions 
have given notice of adhesion to the Treaty of 1899.

The significance of Article VI is important. In this 
article provision is made for the right of the United States 
or the British Government to terminate separately the 
Convention by twelve months’ notice to that effect in 
regard to any British colony, foreign possession or de-
pendency, as specified in Article IV, which may have 
acceded to the Convention. This article lends strong 
support to the argument that only colonies or possessions 
which accede to the Convention are to have the benefit 
thereof; such rights, recognized as acquired by accession, 
being subject to termination by the withdrawal provision 
of Article VI.

Nor are we impressed with the argument that Canadian 
citizens, being also British subjects, are entitled to inherit 
in Kansas by virtue of the most favored nation clause. 
That clause has been held in the practice of this country 
to be one not extending rights acquired by treaties con-
taining it because of reciprocal benefits expressly con-
ferred in conventions with other nations in exchange for 
rights or privileges given to this Government. This 
clause cannot overcome the specific provisions of Article
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IV making adhesion to the treaty necessary in order to 
bring citizens and property of colonies and possessions 
within the benefits of the treaty.

We are unable to see that the construction of this 
treaty is aided by the argument of counsel in the supple-
mental brief of the appellee that Lord Salisbury for the 
British Government insisted upon the construction which 
they contend for in relation to a similar convention with 
Japan. We find nothing in the archives of the Depart-
ment of State to show that this insistence was brought 
forward in the course of negotiations or in any manner 
came to the attention of the American Representative, 
Mr. • Hay, who negotiated this treaty with Sir Julian 
Pauncefote, the British Representative.

The American Government upon a message from the 
President for the purpose of securing the consent of the 
Senate, as we learn from public documents on file in the 
State Department, has with the consent of the Senate 
extended the provisions of the Convention of 1899 to 
Porto Rico and has so notified the British Government. 
We are advised by the letter of the Secretary of State of 
October 2, 1920 (on file in the Department of Justice), 
that this Government is ready to take up with the British 
Government the matter of extension of the treaty pro-
visions to Hawaii and the Dominion of Canada.

While the question of the construction of treaties is 
judicial in its nature, and courts when called upon to act 
should be careful to see that international engagements 
are faithfully kept and observed, the construction placed 
upon the treaty before us and consistently adhered to by 
the Executive Department of the Government, charged 
with the supervision of our foreign relations, should be 
given much weight. Charlton v. Kelly, 229 U. S. 447, 468. 
See also Castro v. De TJriarte, 16 Fed. Rep. 93, 98 (opinion 
by Judge Addison Brown).

Taking the view which we have here expressed of the
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real purpose of the treaty as evidenced by its terms, which 
is strengthened by the practices of both governments 
in pursuance of it, we reach the conclusion that for lack 
of notice of the adhesion of Canada to the terms of the 
treaty, the law of Kansas was not superseded in favor 
of British subjects resident in Canada, and it determined 
the right of aliens to inherit lands in that State.

Reversed.

DUPLEX PRINTING PRESS COMPANY v. DEER-
ING ET AL., INDIVIDUALLY AND AS BUSINESS 
AGENTS OF DISTRICT NO. 15 OF THE INTER-
NATIONAL ASSOCIATION OF MACHINISTS, 
ET AL.

APPEAL FROM THE CIRCUIT COURT OF APPEALS FOR THE 
SECOND CIRCUIT.

No. 45. Argued January 22, 1920.—Decided January 3, 1921.

1. The Act of October 15, 1914, known as the Clayton Act, in so far 
as it grants relief by injunction to private suitors, or affixes conditions 
and otherwise modifies the Sherman Act, is applicable to a suit for 
an injunction pending at the time of its enactment. P. 464.

2. For the purpose of compelling a manufacturer of printing presses 
to unionize its factory in Michigan, in which there had been an 
unsuccessful strike, and to enforce there the “closed shop,” the 
eight-hour day and the union scale of wages, organizations of 
machinists with headquarters at New York City, and a larger 
organization of national scope with which they were affiliated, en-
tered into a combination to interfere with and restrain the manu-
facturer’s interstate trade by means of a “secondary” boycott, cen-
tered particularly at New York City and vicinity where many of the 
presses were marketed; in pursuance of which this manufacturer’s 
customers in and near New York were warned, with threats of 
loss and of sympathetic strikes in other trades, not to purchase or 
install its presses; a trucking company usually employed by customers
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was notified, with threats, not to haul them; employees of the truck-
ing company and of customers were incited to strike in order to 
prevent both hauling and installation; repair shops were notified 
not to repair them; union men were coerced by threats of the loss 
of their union cards and of being blacklisted as “scabs” if they 
assisted in installing them; an exposition company was threatened 
with a strike, if it allowed them to be exhibited, etc., etc.,—all of 
which seriously interfered with the interstate trade of the manufac-
turer and caused great loss to its business. Held, a combination 
and conspiracy to restrain interstate commerce against which the 
manufacturer was entitled to relief by injunction under the Sherman 
Act, as amended by the Clayton Act. Pp. 461 et seq.

3. A conspiracy is a combination of two or more by concerted action 
to accomplish an unlawful purpose or to accomplish a purpose not 
in itself unlawful by unlawful means. If the purpose be unlawful, it 
may not be carried out by means otherwise lawful; and although 
it be lawful, it may not be carried out by means that are unlawful. 
P. 465.

4. A “secondary boycott” is a combination not merely to refrain 
from dealing with the person aimed at, or to advise or by peaceful 
means persuade his customers to refrain, but to exercise coercive 
pressure upon such customers, actual or prospective, in order to 
cause them to withhold or withdraw patronage through fear of loss 
or damage to themselves. P. 466.

5. In determining the right to an injunction under the Clayton and 
Sherman Acts, the legality or illegality of a boycott under the 
common law or under the statutes of a particular State is of minor 
consequence, since the acts of Congress are paramount in their field 
and must be given full, independent effect. P. 466.

6. It is settled by decisions of this court that a restraint of interstate 
commerce produced by peaceable persuasion violates the Sherman 
Act, and is not justified by the fact that the participants in the 
combination or conspiracy have an object beneficial to themselves 
or their associates which they might have been at liberty to pursue 
in the absence of the statute. P. 468.

7. Section 6 of the Clayton Act, in declaring that nothing in the anti-
trust laws shall be construed to forbid the existence and operation 
of labor organizations or to forbid their members from lawfully 
carrying out the legitimate objects thereof, and that such organi-
zations or their members shall not be construed to be illegal com-
binations or conspiracies in restraint of trade, assumes that the nor-
mal objects of such organizations are legitimate, but contains nothing
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to exempt them or their members from accountability when they 
depart from objects that are normal and legitimate and engage in 
an actual combination or conspiracy in restraint of trade. It does 
not authorize any activity otherwise unlawful, or enable a normally 
lawful organization to cloak such an illegal combination or con-
spiracy. P. 468.

8. The first paragraph of § 20 of the Clayton Act—which provides that 
injunctions shall not be granted in any case between an employer and 
employees, etc., growing out of a dispute concerning the terms and 
conditions of employment, unless necessary to prevent irreparable 
injury to property, or to a property right, of the party making the 
application, for which injury there is no adequate remedy at law, 
and that such property right must be described with particularity 
in the application, which must be in writing and sworn to by the 
applicant or by his agent or attorney,—is merely declaratory of the 
law as it stood before. P. 469.

9. The second paragraph of § 20 of the Clayton Act, which provides 
that “no such . . . injunction shall prohibit” certain specified 
acts, manifestly refers to injunctions in any case of the character 
mentioned in the paragraph preceding, namely, “a case between an 
employer and employees . . . involving, or growing out of, a 
dispute concerning terms or conditions of employment;” and the 
concluding words of the second paragraph, “nor shall any of the 
acts specified in this paragraph be considered or held to be violations 
of any law of the United States,” are to be read in the light of the 
context, and mean only that those acts are not to be so held when 
committed by parties concerned in a “dispute concerning terms or 
conditions of employment.” P. 469.

10. As the section imposes an exceptional and extraordinary restric-
tion upon the equity powers of the federal courts, and upon the 
general operation of the anti-trust laws, conferring a special privi-
lege or immunity upon a particular class to the detriment of the 
general public, the rules of statutory construction forbid that the 
privilege be enlarged by resorting to a loose construction or by ignor-
ing or slighting the qualifying words of the section. P. 471.

11. This section confines the exceptional privilege to those Who are 
proximately and substantially concerned in an actual dispute re-
specting the terms or conditions of their own employment, past, 
present or prospective; it does not use the words “employers and 
employees” in a general class sense, or treat all the members of a 
labor organization as parties to a dispute which proximately affects 
but a few of them. Pp. 471 et seq.
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12. That the Clayton Act was not intended to legalize the secondary 
boycott is shown by its legislative history. P. 474.

13. In construing an act of Congress, debates expressing views and 
motives of individual members may not be resorted to, but reports 
of committees and explanatory statements in the nature of a supple-
mental report made by the committee member in charge of the bill 
in course of passage, may. Id.

252 Fed. Rep. 722, reversed.

The  case is stated in the opinion.

Mr. Walter Gordon Merritt and Mr. Daniel Davenport 
for appellant:

This is not an ordinary labor case in which the defend-
ants have sought to improve their conditions of employ-
ment by a strike and incidental picketing against their 
employer, to which the ordinary rules relative to labor 
unions are applicable. Such a case involves manufac-
turing and production, which are the peculiar concern 
of labor unions.

The attack here is upon complainant’s trade and 
commerce, United States v. Knight Co., 156 U. S. 1; Dr. 
Miles Medical Co. v. Park & Sons Co., 220 U. S. 373; and 
there is not, nor has there been, any strike or discontent 
among the complainant’s employees, except the ordered 
quitting work on August 27, 1913, of eleven out of 200 in 
the factory at Battle Creek and three road men erecting 
presses in different parts of the country. The complain-
ant’s productive organization is intact, and there is a 
harmonious copartnership between it and its employees, 
producing goods which are being attacked by union men 
in the interest of union factories and their employees. 
If complainant’s employees were dissatisfied and had 
withdrawn from their employment with the complainant, 
and there was nothing else in the case, it would be a 
strike case, but since outsiders are trying to attack the 
trade and commerce being carried on through a harmoni-
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ous partnership of labor and capital it is a boycott case. 
When employer and employees are working happily 
together to such an extent that the workmen refuse all 
inducements to strike, any further interference with their 
rights, whether it be by violence, intimidation or a boycott 
of the fruits of their toil, is illegal. If strikers or labor 
union representatives cannot persuade men to quit work, 
their rights are exhausted and they cannot resort to 
additional and more drastic methods. A strike is a fight 
between labor and capital, where labor withdraws from 
its copartnership with capital, and such a withdrawal 
because of dissatisfaction with the terms of the partner-
ship is lawful. But a boycott necessarily implies that the 
goods are being produced by an existing organization of 
labor and capital, so that any attack on the goods and the 
sale of those goods is an attack upon both labor and capi-
tal, by union men working in the interest of union 
employers—and sometimes at their instigation—to pre-
vent the sale of the open-shop products and secure a 
monopoly for the union-made products; it is the open-
shop employer and his employees on the one side and 
the union employer and union employees on the other 
side, and the legality of the combination is not to be 
tested by the rules applicable to a labor-capital fight 
where labor merely withdraws from its partnership with 
capital, but is to be tested by the anti-trust laws which 
define the lawful methods of competition in the sale and 
distribution of products.

One of the purposes of the anti-trust laws is to give 
the public the benefit of free competition, so that all prod-
ucts surviving the battle of fair competition may flow 
naturally into the public markets of the nation for the 
selection of consumers. Any artificial or unreasonable 
obstruction to trade which deprives the public of these 
advantages necessarily violates the anti-trust laws.

To unduly restrict competition or obstruct the course
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of trade is injurious to the public because it deprives 
the public of its inherent right of enjoying the service 
and the fruits of the service of everybody, and because 
if the obstruction is successful it keeps goods from the 
market and restricts the public’s right of choice in deter-
mining what articles it may purchase. Any combination 
which, by artificial means, seeks to obstruct the course 
of trade, is illegal, and only that obstruction is tolerated 
which is incidental to the ordinary and regular pursuit 
of a business. The combination in the case at bar and 
the injury which it has inflicted and threatens to inflict 
upon the complainant was not incidental to the pursuit 
of any legitimate business, but had for its sole and direct 
purpose the suppression of the complainant’s competition 
by erecting an artificial barrier between complainant and 
its customers and destroying its interstate trade.

The object of the defendants is to prevent the sale and 
use of machines unless they come from factories operated 
and exclusively manned by members of the combination 
and in accordance with methods approved by it. Accord-
ing to the defendants’ contentions, and the contentions 
of the union factories which have conceded their demands, 
they must protect the union factories from the com-
petition of the open-shop factories, because, under the 
natural laws of trade and competition, the union factories 
cannot survive with their increased cost of production. 
Not being able to control the complainant’s producing 
organization at Battle Creek because the employees are 
contented with their employment, the only possible 
method by which this could be accomplished is to restrain 
the trade and commerce of the complainant by making 
their products unsalable. This is done by calling strikes 
against their installation, preventing common carriers 
from hauling them, threatening purchasers with strikes 
of pressmen, and with the impossibility of operating the 
presses, causing breakdowns of such presses, preventing
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their repair, and finally even seeking to suppress their 
public exhibition and advertisement. If this can be done 
the barrier between the complainant and the public mar-
ket will be unsurmountable.

There is no relation between the complainant’s fac-
tories in Battle Creek and the places where the presses 
are to be exhibited, hauled, installed or operated, except 
commerce, so that the only way in which the conditions 
in the factories can be affected by the conduct of the men 
at the place of consignment is by controlling commerce.

The combination violates the Federal Anti-Trust Law 
and the complainant is entitled to an injunction under the 
Act of October 15, 1914.

The right to work or quit work is no more absolute 
than any other constitutional right and ceases to be a 
right when exercised for the purpose of injuring another 
or accomplishing a result contrary to public policy or 
restraining trade contrary to law. Aikens v. Wisconsin, 
195 U. S. 204; Gompers v. Bucks Stove & Range Co., 221 
U. S. 418; Hitchman Coal & Coke Co. v. Mitchell, 245 
U. S. 229; Paine Lumber Co. v. Neal, 244 U. S. 459; 
Loewe v. Lawlor, 208 U. S. 274; 235 U. S. 522; Montague 
v. Lowry, 193 U. S. 38; Eastern States Retail Lumber 
Dealers’ Association v. United States, 234 U. S. 600; 
United States v. Patten, 226 U. S. 525; Standard Oil Co. 
v. United Stales, 221 U. S. 1; State v. Duluth Board of 
Trade, 107 Minnesota, 506.

A private party is entitled to an injunction against 
acts in violation of the Federal Anti-Trust Law. Clayton 
Act, § 16.

There is nothing in §§ 6 and 20 of the Clayton Act 
which legalizes conspiracies or forbids the issuance of 
injunctions in cases like this.

There is nothing in the act which indicates any inten-
tion to “draw the teeth” of the Anti-Trust Law, and 
everything points to a determination for more stringent
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enforcement through supplementary legislation. The 
presence of § 6, as shown by the history of the legislation, 
is due to the fact that it was thought desirable to put at 
rest the contentions of some that the mere existence of 
labor unions for legitimate purposes was forbidden by the 
Sherman Anti-Trust Law.

Section 20 has no application to the case. It is obvious 
that none of the defendants is or has been or probably 
ever will be an employee of the complainant, whose fac-
tories are situated a thousand miles away from the State 
where the defendants reside. The limitation with which 
this section commences therefore excludes its application 
to the case at bar.

As a general proposition even workmen on strike are 
not “employees.” Atchison, Topeka & Santa Fe Ry. Co. 
v. Gee, 139 Fed. Rep. 582; Knudsen v. Benn, 123 Fed. Rep. 
636; Union Pacific R. R. Co. v. Ruef, 120 Fed. Rep. 102; 
Iron Molders’ Union v. Allis-Chalmers Co, 166 Fed. Rep. 
45 (Judge Grosscup’s opinion).

It would seem that the word “employee” implies the 
existence of a continuing employment relation. Louis-
ville &c. R. R. Co. v. Wilson, 138 U. S. 501. The various 
acts specified in § 20, as acts not to be enjoined, have 
some reasonable significance when considered as the acts 
of employees carried on incidentally with the calling of 
a strike, but are not acts which can be lawfully and prop-
erly carried on by outsiders. The defendants’ contention 
and the decision of the Circuit Court of Appeals lead to 
the conclusion that a “dispute concerning conditions of 
employment” between the complainant and any one of 
its employees justifies all of the other so-called employees 
in the United States, including the 3,000,000 members 
of the American Federation of Labor, engaging in a con-
spiracy to prevent the sale of articles made by 99.9 per 
cent, of the contented employees of the complainant. 
If, as in this case, the union can create a necessary dispute
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to legalize its attack by ordering 5 per cent of the work-
men to quit, it may likewise open the flood gates of 
destruction against the joint products of the employer 
and his 99 per cent, contented employees by merely show-
ing that 1 per cent, has responded to its orders. And 
it is, of course, obvious that § 20 refers to a dispute be-
tween the employers and employees and does not extend 
any immunity to outsiders or sympathizers. Certainly 
the word “employer” or “employee” or “dispute” 
should not be extended beyond its natural meaning when 
to do so will make it operate in derogation of common 
rights of the particular class of litigants specified.

The intent of § 20 was to forbid the issuance of injunc-
tions in those cases, only, where the acts enumerated in 
its several clauses would not be “unlawful in the absence 
of such dispute,” referring, of course, to a “dispute con-
cerning terms or conditions of employment” between 
the several classes of persons enumerated in the first 
sentence of the section. Acts which were unlawful before 
the passage of the Clayton Act are still unlawful under it, 
because they are unlawful independently of and in the 
absence of a trade dispute.

In other words, in trade dispute cases the presence of 
a trade dispute shall not itself taint the specified acts 
with illegality if they are otherwise legal. Since the 
secondary boycott is still unlawful in the absence of a 
trade dispute, Eastern States Retail Lumber Dealers’ 
Association v. United States, 234 U. S. 600, it must like-
wise be unlawful when connected with a trade dispute. 
This whole section of the law, as shown by its history, 
was only intended to put at rest the contentions of labor, 
fallacious though they were, that the courts discriminated 
unfairly against lawful acts in trade dispute cases. The 
secondary boycott therefore remains as unlawful as 
ever.

It is further obvious that the various acts mentioned
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in § 20 against which injunctions shall not issue in this 
limited class of cases are most of them acts which in and 
of themselves are ordinarily lawful as between an em-
ployer and his employees, and that this section accom-
plishes no other purpose than to declare the previously 
existing law on this subject. It merely declares that the 
acts specified of themselves and by themselves shall not 
be held to violate any federal law, but it does not mean 
that jurisprudence shall be revolutionized by declaring 
that such acts may be done with impunity to accomplish 
criminal purposes. If, as stated by this court, not even 
the recognition of a right by the Constitution can justify 
its exercise in furtherance of a criminal plot (Aikens v. 
Wisconsin, 195 U. S. 194), and the constitutional privi-
lege of free speech cannot be used as a defense to an injunc-
tion which restrains, speech or writing, in furtherance 
of an illegal conspiracy (Gompers v. Bucks Stove & Range 
Co., 221 U. S. 439), then it certainly follows that the 
recognition of a right by a statute such as the Clayton Act 
will not justify the exercise of that right in furtherance of 
a criminal conspiracy, which is expressly recognized by 
the same statute. When these acts are used in further-
ance of a criminal plot they become acts of an entirely 
different character from those described by this section, 
for they are colored, and their character determined, by 
the illegal plot.

Defendants’ contention, besides requiring a repeal by 
implication, renders § 20 unconstitutional as class legis-
lation, especially as it would exempt laborers, not as 
such but in their attempts to control sale and distribu-
tion of commodities. Cleland v. Anderson, 66 Nebraska, 
252; Connolly v. Union Sewer Pipe Co., 184 U. S. 540.

From these well-reasoned decisions it would seem to 
follow that an exemption from the anti-trust laws ex-
tended to any class of people, purely as a class, is un-
constitutional, if the exemption extends to that class
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under the identical circumstances where other classes 
are bound by the law.

A statute forbidding the federal courts to issue any re-
straining order or injunction to prohibit the doing of 
enumerated acts, however unlawful they may be, and 
however necessary such order or injunction may be to 
preserve the subject-matter of the litigation, would conflict 
with the statutes creating those courts and with the gen-
eral law giving them equitable jurisdiction over such cases 
when the matter involved exceeds $5,000 in amount.

Such a law would violate not only the due process 
clause of the Constitution, but that other clause which 
declares that the judicial power of federal courts of 
equity shall extend to all cases and controversies over 
which, by the statutes of their creation, they are given 
jurisdiction.

The right to injunction under the Clayton Act is es-
tablished by Paine Lumber Co. v. Neal, 244 U. S. 459; 
and Hitchman Coal & Coke Co. v. Mitchell, 245 U. S. 229. 
The act applies to a suit pending. Pennsylvania v. Wheel-
ing Bridge Co., 18 How. 421, 431; Montgomery v. Pacific 
Ry. Co., 258 Fed. Rep. 382. And our construction of the 
act is sustained by United States v. Rintelen, 233 Fed. Rep. 
793,799; Lamar v. United States, 260 Fed. Rep. 561; Alaska 
S. S. Co. v. International Longshoremen’s Assn, 236 Fed. 
Rep. 964; Tri-City Central Trades Council v. American 
Steel Foundries, 238 Fed. Rep. 728; United States v. King, 
250 Fed. Rep. 908; 229 Fed. Rep. 275; Stephens v. Ohio 
State Telephone Co., 240 Fed. Rep. 759; Dowd v. United 
Mine Workers, 235 Fed. Rep. 1; United Mine Workers v. 
Coronado Co., 258 Fed. Rep. 829; and it is confirmed by 
its legislative history.

The combination is unlawful at common law. [Citing 
numerous decisions, including: Shine v. Fox Bros. Mfg. 
Co., 156 Fed. Rep. 357; Auburn Draying Co. v. Wardell, 
227 N. Y. 1; Irving v. Joint District Council, 180 Fed.
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Rep. 896; Huttig Sash & Door Co. v. Fuelle, 143 Fed. Rep. 
363; Purvis v. United Brotherhood, 214 Pa. St. 348; Puring- 
ton v. Hinchliff, 219 Illinois, 159; Lohse Patent Door Co. v. 
Fuelle, 215 Missouri, 421; Moores v. Bricklayers (Ohio), 
23 Law Bull. 665; Thomas v. Cincinnati &c. Ry. Co., 62 
Fed. Rep. 818; Toledo, A. A. & N. M. Ry. Co. v. Pennsyl-
vania Co., 54 Fed. Rep. 730; Thomson Machine Co. v. 
Brown, 89 N. J. Eq. 326; Employing Printers Club v. 
Blosser Co., 122 Georgia, 509; Seubert v. Reiff, 98 Mise. 
402; 164 N. Y. S. 522; Schlang v. Ladies’ Waist Makers’ 
Union, 124 N. Y. S. 289; 67 Mise. 221; Burnham v. 
Dowd, 217 Massachusetts, 351; Loewe v. Lawlor, 208 
U. S. 274, 288; Martell v. White, 185 Massachusetts, 
255].

The question of the applicability of the common law 
is for the independent decision of the federal courts, not 
controlled by the decisions of the New York courts. 
Baltimore & Ohio R. R. Co. v. Baugh, 149 U. S. 368; 
Burgess v. Seligman, 107 U. S. 33; Smith v. Alabama, 124 
U. S. 465; Rocky Mountain Telephone Co. v. Montana 
Federation of Labor, 156 Fed. Rep. 809; Loewe v. Cali-
fornia State Federation of Labor, 139 Fed. Rep. 71.

Mr. Frank X. Sullivan, with whom Mr. Frank L. Mul-
holland was on the brief, for appellees:

The means employed by the defendants to secure an 
eight-hour day and minimum rate of wage throughout 
the trade are authorized by the Clayton Amendment. 
Prior to this amendment the factor of “economic sym-
pathies” referred to in Gill Engraving Co. v. Doerr, 214 
Fed. Rep. Ill, 120, note, placed the legality of the acts of 
labor unions in such doubt that it was not possible safely 
to direct the action of a combination of working men 
during a period of industrial dispute. Now this amend-
ment clearly states what may be done; and whether it 
amplifies or merely clarifies what was the law, is im-
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material. When the amendment was before Congress, 
it was recognized that the purpose was to change or 
clarify the law as laid down by the Supreme Court in the 
Danbury Hatters’ Case, Loewe v. Lawlor, 208 U. S. 274; 
235 U. S. 522; Eastern States Retail Lumber Dealers’ 
Association v. United States, 234 U. S. 600; 51 Cong. 
Rec., p. 15945. It affirmatively appears that it was 
the decision in the Danbury Hatters’ Case that brought 
the amendment about, and the great publicity of that 
case created the sentiment in its favor. There had 
been earlier attempts in Congress to exempt organiza-
tions of farmers and laborers from the Anti-Trust Law. 
Loewe v. Lawlor, 208 U. S. at p. 301; Lawlor v. Loewe, 
209 Fed. Rep. 721, 726.

The collection of the judgment in the Danbury Hatters’ 
Case (235 U. S. 522), by sale on execution of the work-
ingmen’s homes, could not be shifted from the shoulders 
of those directly bearing the burden to the public at large. 
It was a calamity for them, and the purpose of the Clay-
ton Amendment was in part to prevent the recurrence 
of just such a catastrophe.

The effort of labor organizations to secure an equali-
zation of the hours of labor and rate of wages throughout 
a trade is not only lawful but extremely beneficial both 
to employers and employees, and in accomplishing this 
purpose they are regarded with favor and approval by 
the courts of the community. Wilson v. New, 243 U. S. 
332; Paine Lumber Co. v. Neal, 244 U. S. 459, 471; Bossert 
v. Dhuy, 221 N. Y. 342. It is perfectly clear that the 
object sought by the defendants was legitimate and laud-
able, and as such affords no ground for charging them with 
a conspiracy. Distinguishing: Hitchman Coal & Coke 
Co. v. Mitchell, 245 U. S. 229; Dr. Miles Medical Co. v. 
Park & Sons Co., 220 U. S. 373; United States v. Rintelen, 
233 Fed. Rep. 793, 799; Auburn Draying Co. v. Wardell, 
227 N. Y. 1. This case falls directly within § 20 of the
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Clayton Act, and is not analogous to the Paine Lumber 
Company Case, because here there was a strike or dispute 
over wages and hours between employer and employee.

The position of defendants has been that they will do 
all of appellant’s work or none of it; that they refuse to 
handle and erect appellant’s presses unless they can 
manufacture them. The appellant’s contention is that 
it desires to employ men ten hours a day without any 
basic minimum wage, and to employ members of the 
International Association when it desires them to erect 
its presses when sent out from Battle Creek; and the 
application in this action is primarily to compel the mem-
bers of the Association to erect the presses of appellant 
constructed under the conditions above referred to.

The action of the members of the Association in “ ter-
minating” their relation of employment with appellant 
is expressly authorized by the Clayton Amendment, and 
was lawful prior thereto. National Protective Association 
v. Cumming, 170 N. Y. 315, 324; Paine Lumber Co. v. 
Neal, supra. The Clayton Act prohibits injunctions 
restraining members of labor organizations “from ceasing 
to perform any work or labor,” or from “recommending, 
advising or persuading others by peaceful and lawful 
means so to do.” Paine Lumber Co. v. Neal, supra; 
Bossert v. Dhuy, supra. All that was done by anyone 
in behalf of the Association or by or at the direction of 
the defendants was recommending, advising or persuading 
others not to work in handling or installing the presses 
of appellant.

It is undisputed that the sole purpose of the defend-
ants and the Association is to improve the condition of 
its members by securing them proper hours of work and 
proper remuneration. Submitted to appellant, their 
terms have been rejected upon the ground that appellant 
refuses to recognize the rights of the organization “to 
make any demands.” This has been followed by the
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workmen peacefully ceasing their employment in the 
establishment of appellant, and in men of their organiza-
tion refusing to erect appellant’s presses. There has been 
no interference with interstate commerce. There has 
been no threat made to any of appellant’s customers. 
All that has been done is to bring to their attention the 
existence of the labor difficulties now existing between 
appellant and the Association. If these are not peaceful 
and lawful means to be employed by a labor organization 
in effecting the proper purposes for which it is created, 
then it is obvious that there is no such thing as lawful 
conduct on the part of a labor organization as sbon as it 
begins to be effective.

The appellant’s entire claim of conspiracy rests not 
upon the unlawfulness of any act, but upon the effective-
ness of the acts of the Association. The question of 
conspiracy, however, depends not upon the effectiveness 
of the means employed, but whether such means are law-
ful and proper. Tri-City Central Trades Council v. Amer-
ican Steel Foundries, 238 Fed. Rep. 728, 732.

Irreparable injury to property and property rights is 
neither alleged nor proven. The defendants and the 
Association did nothing more than tell purchasers that a 
strike existed at Battle Creek, and that it refused to per-
mit its members to handle these presses in loading them 
into vehicles or in loading them from vehicles and erect-
ing them in the plants of the purchasers.

It is impossible for appellant to successfully urge that 
the freedom of others to deal with any concern they 
choose can be abridged by injunction which would pre-
vent such persons from ascertaining the true facts in 
connection with the commodity purchased or to be pur-
chased. While it probably would enable appellant to 
sell more presses, if it could prevent these facts from 
becoming known, it would obviously be contrary to all 
known rules of equitable jurisprudence to give, by injunc-
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tion, rights to appellant which affect primarily business 
interests of other employers and of its own customers. 
Again, if appellant could enjoin the machinists from 
refusing to handle these presses during the strike, such 
injunction would grant rights contrary to the freedom 
of men to contract, and workmen would thereby be 
forced to work for and be employed by an employer con-
trary to their desires and contrary to their legal and 
constitutional rights. The appellant has the right which 
no court can abridge—to employ whom it chooses. Like-
wise, the workingmen have the right to choose whom 
they will work for and under what conditions. And it is 
no more a conspiracy for the Association to refuse to 
handle appellant’s presses during a strike of its members 
than it would be for appellant to refuse to allow its men 
to handle appellant’s presses.

The property right which appellant alleges it possesses 
is nothing more than the right to solicit business under 
fair competition. This right is similar to the right that 
the defendants have—to work for whom they choose and 
under what conditions they choose. These rights are 
not property rights; they are personal rights, and stand 
on the same basis. There is no property interest of ap-
pellant threatened and no act done or threatened which 
in any way affects property rights. Paine Lumber Co. v. 
Neal, 212 Fed. Rep. 259, 267, 268.

There being no proof adduced upon the trial of ir-
reparable injury to property and property rights, only the 
United States could apply for injunctive relief under the 
Sherman Act. Paine Lumber Co. v. Neal, 244 U. S. 459.

It cannot be successfully argued that the Clayton Act 
intended to grant further rights and privileges to em-
ployers to enjoin the members of labor organizations.

Appellant cannot maintain this suit in order to declare 
the organization to which the appellees belong unlawful 
under the Sherman Act. National Fireproofing Co. v.
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Mason Builders’ Association, 169 Fed. Rep. 259. To 
render an association or organization so unlawful, it must 
have been formed for the purpose of restraining trade 
or commerce among the several States or foreign nations, 
or such restraint must necessarily result from such com-
bination. United States v. Trans-Missouri Freight As- 
sodation, 166 U. S. 290; Whitwell v. Continental Tobacco 
Co., 125 Fed. Rep. 454; Gibbs v. McNeeley, 118 Fed. Rep. 
120; Bigelow v. Calumet & Hecla Mining Co., 167 Fed. 
Rep. 704, 709; Paine Lumber Co. v. Neal, 244 U. S. 459, 
471; Bossert v. Dhuy, 221 N. Y. 342. The activities of the 
defendants would not have a tendency to interfere with 
competition but would in fact make the competition more 
free.

There was no interference with interstate commerce. 
All complaints of appellant with respect to the delivery 
and erection of presses relate to the refusal of members 
of the Association to transport and handle them after 
they had reached the point of consignment. This refusal 
caused embarrassment in some instances in a local way, 
and appellant alleges that, because men employed by 
draymen refused to work, interstate commerce was inter-
fered with. If this proposition be sound, then teamsters 
and machinists’ helpers employed by draymen could not 
legally combine or cease from working, as in every in-
stance, no matter how local the situation was, the con-
tention would be raised that interstate commerce had 
been interfered with.

The fact that appellant’s profits may be less because 
the defendants have directed the machinists not to handle 
and erect these presses, does not constitute interference 
with interstate commerce. United States V. Knight Co., 
156 U. S. 1, 12; Anderson v. United States, 171 U. S. 604, 
615; Pettibone v. United States, 148 U. S. 197.

Labor of a human being is not a commodity or article 
of commerce. Clayton Act, § 6.
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Irrespective of the Clayton Act, there were no facts 
adduced on the trial which would warrant the issuance 
of an injunction. Bossed v. Dhuy, supra; Lindsay & Co. 
v. Montana Federation of Labor, 37 Montana, 264; Ma-
cauley Brothers v. Tierney, 19 R. I. 255; Ames v. Union 
Pacific Ry. Co., 62 Fed. Rep. 7, 14; National Protective 
Association v. Cumming, supra; State v. Stockford, 77 
Connecticut, 227; Gill Engraving Co. v. Doerr, supra; 
National Fireproofing Co. v. Mason Builders1 Association, 
supra.

Mr . Justic e  Pitney  delivered the opinion of the court.

This was a suit in equity brought by appellant in the 
District Court for the Southern District of New York 
for an injunction to restrain a course of conduct carried 
on by defendants in that District and vicinity in main-
taining a boycott against the products of complainant’s 
factory, in furtherance of a conspiracy to injure and 
destroy its good will, trade, and business—especially to 
obstruct and destroy its interstate trade. There was also 
a prayer for damages, but this has not been pressed and 
calls for no further mention. Complainant is a Michi-
gan corporation and manufactures printing presses at a 
factory in Battle Creek, in that State, employing about 
200 machinists in the factory in addition to 50 office-
employees, traveling salesmen, and expert machinists 
or road men who supervise the erection of the presses 
for complainant’s customers at their various places of 
business. The defendants who were brought into court 
and answered the bill are Emil J. Deering and William 
Bramley, sued individually and as business agents and 
representatives of District No. 15 of the International 
Association of Machinists, and Michael T. Neyland, sued 
individually and as business agent and representative of 
Local Lodge No. 328 of the same association. The Dis-
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trict Council and the Lodge are unincorporated associa-
tions having headquarters in New York City, with numer-
ous members resident in that city and vicinity. There 
were averments and proof to show that it was impracti-
cable to bring all the members before the court and that 
the named defendants properly represented them; and 
those named were called upon to defend for all, pursuant 
to Equity Rule 38 (226 U. S. 659). Other jurisdictional 
averments need no particular mention. The District 
Court, on final hearing, dismissed the bill, 247 Fed. Rep. 
192; the Circuit Court of Appeals affirmed its decree, 252 
Fed. Rep. 722; and the present appeal was taken.

The jurisdiction of the federal court was invoked both 
by reason of diverse citizenship and on the ground that 
defendants were engaged in a conspiracy to restrain 
complainant’s interstate trade and commerce in printing 
presses, contrary to the Sherman Anti-Trust Act of 
July 2,1890, c. 647, 26 Stat. 209. The suit was begun be-
fore but brought to hearing after the passage of the Clay-
ton Act of October 15, 1914, c. 323, 38 Stat. 730. Both 
parties invoked the provisions of the latter act, and both 
courts treated them as applicable. Complainant relied 
also upon the common law; but we shall deal first with 
the effect of the acts of Congress.

The facts of the case and the nature of the relief prayed 
are sufficiently set forth in the report of the decision of 
the Circuit Court of Appeals, 252 Fed. Rep. 722. The 
case was heard before Circuit Judges Rogers and Hough 
and District Judge Learned Hand. Judge Rogers, al-
though in the minority, stated the case and the pleadings 
for the court (pp. 723-727) and delivered an opinion for 
reversal in which he correctly outlined (pp. 734-737) the 
facts as shown by the undisputed evidence—defendants 
having introduced none. Judges Hough and Hand fol-
lowed with separate opinions for affirmance, not, however, 
disagreeing with Judge Rogers as to the facts. These may
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be summarized as follows. Complainant conducts its 
business on the “open shop” policy, without discrimin-
ation against either union or non-union men. The in-
dividual defendants and thè local organizations of which 
they are the representatives are affiliated with the Inter-
national Association of Machinists, an unincorporated 
association having a membership of more than 60,000; 
and are united in a combination, to which the Inter-
national Association also is a party, having the object 
of compelling complainant to unionize its factory and 
enforce the “closed shop,” the eight-hour day, and the 
union scale of wages, by means of interfering with and 
restraining its interstate trade in the products of the fac-
tory. Complainant’s principal manufacture is newspaper 
presses of large size and complicated mechanism, varying 
in weight from 10,000 to 100,000 pounds, and requiring 
a considerable force of labor and a considerable expendi-
ture of time—a week or more—to handle, haul and erect 
them at the point of delivery. These presses are sold 
throughout the United States and in foreign countries; 
and, as they are especially designed for the production 
of daily papers, there is a large market for them in and 
about the City of New York. They are delivered there 
in the ordinary course of interstate commerce, the hand-
ling, hauling and installation work at destination being 
done by employees of the purchaser under the supervision 
of a specially skilled machinist supplied by complainant. 
The acts complained of and sought to be restrained have 
nothing to do with the conduct or management of the 
factory in Michigan, but solely with the installation and 
operation of the presses by complainant’s customers. 
None of the defendants is or ever was an employee of com-
plainant, and complainant at no time has had relations 
with either of the organizations that they represent. In 
August, 1913 (eight months before the filing of the bill), 
the International Association called a strike at complain-
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ant’s factory in Battle Creek, as a result of which union 
machinists to the number of about eleven in the factory 
and three who supervised the erection of presses in the 
field left complainant’s employ. But the defection of so 
small a number did not materially interfere with the 
operation of the factory, and sales and shipments in inter-
state commerce continued. The acts complained of made 
up the details of an elaborate programme adopted and 
carried out by defendants and their organizations in and 
about the City of New York as part of a country-wide 
programme adopted by the International Association, 
for the purpose of enforcing a boycott of complainant’s 
product. The acts embraced the following, with others: 
warning customers that it would be better for them not 
to purchase, or having purchased not to install, presses 
made by complainant, and threatening them with loss 
should they do so; threatening customers with sympathetic 
strikes in other trades; notifying a trucking company 
usually employed by customers to haul the presses not 
to do so, and threatening it with trouble if it should; 
inciting employees of the trucking company, and other 
men employed by customers of complainant, to strike 
against their respective employers in order to interfere 
with the hauling and installation of presses, and thus 
bring pressure to bear upon the customers; notifying 
repair shops not to do repair work on Duplex presses; 
coercing union men by threatening them with loss of 
union cards and with being blacklisted as “scabs” if 
they assisted in installing the presses; threatening an 
exposition company with a strike if it permitted com-
plainant’s presses to be exhibited; and resorting to a 
variety of other modes of preventing the sale of presses 
of complainant’s manufacture in or about New York City, 
and delivery of them in interstate commerce, such as 
injuring and threatening to injure complainant’s cus-
tomers and prospective customers, and persons concerned
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in hauling, handling, or installing the presses. In some 
cases the threats were undisguised, in other cases polite 
in form but none the less sinister in purpose and effect. 
All the judges of the Circuit Court of Appeals concurred 
in the view that defendants’ conduct consisted essentially 
of efforts to render it impossible for complainant to carry 
on any commerce in printing presses between Michigan 
and New York; and that defendants had agreed to do 
and were endeavoring to accomplish the very thing pro-
nounced unlawful by this court in Loewe v. Lawlor, 208 
U. S. 274; 235 U. S. 522. The judges also agreed that 
the interference with interstate commerce was such as 
ought to be enjoined, unless the Clayton Act of October 15, 
1914, forbade such injunction.

That act was passed after the beginning of the suit 
but more than two years before it was brought to hearing. 
We are clear that the courts below were right in giving 
effect to it; the real question being, whether they gave it 
the proper effect. In so far as the act (a) provided for 
relief by injunction to private suitors, (b) imposed con-
ditions upon granting such relief under particular cir-
cumstances, and (c) otherwise modified the Sherman 
Act, it was effective from the time of its passage, and 
applicable to pending suits for injunction. Obviously, 
this form of relief operates only in futuro, and the right 
to it must be determined as of the time of the hearing. 
Pennsylvania v. Wheeling & Belmont Bridge Co., 18 How. 
421, 431-432. See, also, United States v. The Schooner 
Peggy, 1 Cranch, 103, 110; Sampeyreac v. United States, 
7 Pet. 222, 239-240; Mills v. Green, 159 U. S. 651, 653; 
Dinsmore v. Southern Express Co., 183 U. S. 115, 120; 
Berry v. Davis, 242 U. S. 468, 470.

The Clayton Act, in § 1, includes the Sherman Act in a 
definition of “anti-trust laws,” and, in § 16 (38 Stat. 737), 
gives to private parties a right to relief by injunction in 
any court of the United States against threatened loss or
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damage by a violation of the anti-trust laws, under the 
conditions and principles regulating the granting of such 
relief by courts of equity. Evidently this provision was 
intended to supplement the Sherman Act, under which 
some of the federal courts had held, as this court after-
wards held in Paine Lumber Co. v. Neal, 244 U. S. 459, 
471, that a private party could not maintain a suit for 
injunction.

That complainant’s business of manufacturing print-
ing presses and disposing of them in commerce is a prop-
erty right, entitled to protection against unlawful injury 
or interference; that unrestrained access to the channels 
of interstate commerce is necessary for the successful 
conduct of the business; that a widespread combination 
exists, to which defendants and the associations repre-
sented by them are parties, to hinder and obstruct com-
plainant’s interstate trade and commerce by the means 
that have been indicated; and that as a result of it com-
plainant has sustained substantial damage to its inter-
state trade, and is threatened with further and irrepar-
able loss and damage in the future; is proved by clear 
and undisputed evidence. Hence the right to an injunc-
tion is clear if the threatened loss is due to a violation of 
the Sherman Act as amended by the Clayton Act.

Looking first to the former act, the thing declared il-
legal by its first section (26 Stat. 209) is “Every contract, 
combination in the form of trust or otherwise, or con-
spiracy, in restraint of trade or commerce among the 
several States, or with foreign nations.” The accepted 
definition of a conspiracy is, a combination of two or more 
persons by concerted action to accomplish a criminal or 
unlawful purpose, or to accomplish some purpose not 
in itself criminal or unlawful by criminal or unlawful 
means. Pettibone v. United States, 148 U. S. 197, 203. 
If the purpose be unlawful it may not be carried out even 
by means that otherwise would be legal; and although
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the purpose be lawful it may not be carried out by crimi-
nal or unlawful means.

The substance of the matters here complained of is an 
interference with complainant’s interstate trade, intended 
to have coercive effect upon complainant, and produced 
by what is commonly known as a “secondary boycott,” 
that is, a combination not merely to refrain from dealing 
with complainant, or to advise or by peaceful means 
persuade complainant’s customers to refrain (“primary 
boycott”), but to exercise coercive pressure upon such 
customers, actual or prospective, in order to cause them 
to withhold or withdraw patronage from complainant 
through fear of loss or damage to themselves should they 
deal with it.

As we shall see, the recognized distinction between 
a primary and a secondary boycott is material to be con-
sidered upon the question of the proper construction 
of the Clayton Act. But, in determining the right to an 
injunction under that and the Sherman Act, it is of minor 
consequence whether either kind of boycott is lawful or 
unlawful at common law or under the statutes of par-
ticular States. Those acts, passed in the exercise of the 
power of Congress to regulate commerce among the States, 
are of paramount authority, and their prohibitions must 
be given full effect irrespective of whether the things pro-
hibited are lawful or unlawful at common law or under 
local statutes.

In Loewe v. Lawlor, 208 U. S. 274, where there was an 
effort to compel plaintiffs to unionize their factory by 
preventing them from manufacturing articles intended 
for transportation beyond the State, and also by prevent-
ing vendees from reselling articles purchased from plain-
tiffs and negotiating with plaintiffs for further purchases, 
by means of a boycott of plaintiffs’ products and of dealers 
who handled them, this court held that there was a con-
spiracy in restraint of trade actionable under § 7 of the
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Sherman Act, and in that connection said (p. 293)i “The 
act prohibits any combination whatever to secure action 
which essentially obstructs the free flow of commerce 
between the States, or restricts, in that regard, the liberty 
of a trader to engage in business. The combination 
charged falls within the class of restraints of trade aimed 
at compelling third parties and strangers involuntarily 
not to engage in the course of trade except on conditions 
that the combination imposes.” And when the case came 
before the court a second time, 235 U. S. 522, 534, it was 
held that the use of the primary and secondary boycott 
and the circulation of a list of “unfair dealers,” intended 
to influence customers of plaintiffs and thus subdue the 
latter to the demands of the defendants, and having the 
effect of interfering with plaintiffs’ interstate trade, was 
actionable.

In Eastern States Retail Lumber Dealers’ Association v. 
United States, 234 U. S. 600, wholesale dealers were sub-
jected to coercion merely through the circulation among 
retailers, who were members of the association, of infor-
mation in the form of a kind of “black list,” intended 
to influence the retailers to refrain from dealing with the 
listed wholesalers, and it was held that this constituted a 
violation of the Sherman Act. Referring to this decision, 
the court said, in Lawlor v. Loewe, 235 U. S. 522, 534: 
“That case establishes that, irrespective of compulsion 
or even agreement to observe its intimation, the circu-
lation of a list of ‘unfair dealers,’ manifestly intended to 
put the ban upon those whose names appear therein, 
among an important body of possible customers combined 
with a view to joint action and in anticipation of such 
reports, is within the prohibitions of the Sherman Act if 
it is intended to restrain and restrains commerce among 
the States.”

It is settled by these decisions that such a restraint 
produced by peaceable persuasion is as much within the
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prohibition as one accomplished by force or threats of 
force; and it is not to be justified by the fact that the 
participants in the combination or conspiracy may have 
some object beneficial to themselves or their associates 
which possibly they might have been at liberty to pursue 
in the absence of the statute.

Upon the question whether the provisions of the Clay-
ton Act forbade the grant of an injunction under the 
circumstances of the present case, the Circuit Court of 
Appeals was divided; the majority holding that under 
§ 20, “perhaps in conjunction with section 6,” there 
could be no injunction. These sections are set forth in 
the margin.1 Defendants seek to derive from them some

1 “Sec. 6. That the labor of a human being is not a commodity or 
article of commerce. Nothing contained in the antitrust laws shall 
be construed to forbid the existence and operation of labor, agricultural, 
or horticultural organizations, instituted for the purposes of mutual 
help, and not having capital stock or conducted for profit, or to forbid 
or restrain individual members of such organizations from lawfully 
carrying out the legitimate objects thereof; nor shall such organizations, 
or the members thereof, be held or construed to be illegal combinations 
or conspiracies in restraint of trade, under the antitrust laws.”

“Sec. 20. That no restraining order or injunction shall be granted 
by any court of the United States, or a judge or the judges thereof, 
in any case between an employer and employees, or between employers 
and employees, or between employees, or between persons employed 
and persons seeking employment, involving, or growing out of, a dis-
pute concerning terms or conditions of employment, unless necessary 
to prevent irreparable injury to property, or to a property right, of the 
party making the application, for which injury there is no adequate 
remedy at law, and such property or property right must be described 
with particularity in the application, which must be in writing and 
sworn to by the applicant or by his agent or attorney.

“And no such restraining order or injunction shall prohibit any per-
son or persons, whether singly or in concert, from terminating any 
relation of employment, or from ceasing to perform any work or labor, 
or from recommending, advising, or persuading others by peaceful 
means so to do; or from attending at any place where any such person 
or persons may lawfully be, for the purpose of peacefully obtaining 
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authority for their conduct. As to § 6, it seems to us its 
principal importance in this discussion is for what it does 
not authorize, and for the limit it sets to the immunity 
conferred. The section assumes the normal objects of 
a labor organization to be legitimate, and declares that 
nothing in the anti-trust laws shall be construed to for-
bid the existence and operation of such organizations or 
to forbid their members from lawfully carrying out their 
legitimate objects; and that such an organization shall not 
be held in itself—merely because of its existence and 
operation—to be an illegal combination or conspiracy in 
restraint of trade. But there is nothing in the section 
to exempt such an organization or its members from 
accountability where it or they depart from its normal 
and legitimate objects and engage in an actual com-
bination or conspiracy in restraint of trade. And by no 
fair or permissible construction can it be taken as au-
thorizing any activity otherwise unlawful, or enabling a 
normally lawful organization to become a cloak for an 
illegal combination' or conspiracy in restraint of trade 
as defined by the anti-trust laws.

The principal reliance is upon § 20. This regulates the 
granting of restraining orders and injunctions by the 
courts of the United States in a designated class of cases, 
with respect to (a) the terms and conditions of the relief 
and the practice to be pursued, and (b) the character of

or communicating information, or from peacefully persuading any 
person to work or to abstain from working; or from ceasing to patron-
ize or to employ any party to such dispute, or from recommending, 
advising, or persuading others by peaceful and lawful means so to do; 
or from paying or giving to, or withholding from, any person engaged 
in such dispute, any strike benefits or other moneys or things of value; 
or from peaceably assembling in a lawful manner, and for lawful pur-
poses; or from doing any act or thing which might lawfully be done 
in the absence of such dispute by any party thereto; nor shall any of 
the acts specified in this paragraph be considered or held to be viola-
tions of any law of the United States.”
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acts that are to be exempted from the restraint; and in 
the concluding words it declares (c) that none of the acts 
specified shall be held to be violations of any law of the 
United States. All its provisions are subject to a general 
qualification respecting the nature of the controversy 
and the parties affected. It is to be a “case between an 
employer and employees, or between employers and em-
ployees, or between employees, or between persons em-
ployed and persons seeking employment, involving, or 
growing out of, a dispute concerning terms or conditions 
of employment.”

The first paragraph merely puts into statutory form 
familiar restrictions upon the granting of injunctions al-
ready established and of general application in the equity 
practice of the courts of the United States. It is but 
declaratory of the law as it stood before. The second 
paragraph declares that “no such restraining order or 
injunction” shall prohibit certain conduct specified— 
manifestly still referring to a “case between an employer 
and employees, . . . involving, or growing out of, 
a dispute concerning terms or conditions of employment,” 
as designated in the first paragraph. It is very clear that 
the restriction upon the use of the injunction is in favor 
only of those concerned as parties to such a dispute as is 
described. The words defining the permitted conduct 
include particular qualifications consistent with the general 
one respecting the nature of the case and dispute in-
tended; and the concluding words, “nor shall any of the 
acts specified in this paragraph be considered or held to 
be violations of any law of the United States,” are to be 
read in the light of the context, and mean only that those 
acts are not to be so held when committed by parties 
concerned in “a dispute concerning terms or conditions 
of employment.” If the qualifying words are to have 
any effect, they must operate to confine the restriction 
upon the granting of injunctions, and also the relaxation
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of the provisions of the anti-trust and other laws of the 
United States, to parties standing in proximate relation 
to a controversy such as is particularly described.

The majority of the Circuit Court of Appeals appear to 
have entertained the view that the words “employers 
and employees,” as used in § 20, should be treated as 
referring to “the business class or clan to which the parties 
litigant respectively belong”; and that, as there had been 
a dispute at complainant’s factory in Michigan concerning 
the conditions of employment there—a dispute created, 
it is said, if it did not exist before, by the act of the Ma-
chinists’ Union in calling a strike at the factory—§ 20 
operated to permit members of the Machinists’ Union 
elsewhere—some 60,000 in number—although standing 
in no relation of employment under complainant, past, 
present, or prospective, to make that dispute their own 
and proceed to instigate sympathetic strikes, picketing, 
and boycotting against employers wholly unconnected 
with complainant’s factory and having relations with 
complainant only in the way of purchasing its product in 
the ordinary course of interstate commerce—and this 
where there was no dispute between such employers and 
their employees respecting terms or conditions of employ-
ment.

We deem this construction altogether inadmissible. 
Section 20 must be given full effect according to its terms 
as an expression of the purpose of Congress; but it must 
be borne in mind that the section imposes an exceptional 
and extraordinary restriction upon the equity powers of 
the courts of the United States and upon the general 
operation of the anti-trust laws, a restriction in the nature 
of a special privilege or immunity to a particular class, 
with corresponding detriment to the general public; and it 
would violate rules of statutory construction having gen-
eral application and far-reaching importance to enlarge 
that special privilege by resorting to a loose construction of
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the section, not to speak of ignoring or slighting the 
qualifying words that are found in it. Full and fair effect 
will be given to every word if the exceptional privilege 
be confined—as the natural meaning of the words confines 
it—to those who are proximately and substantially con-
cerned as parties to an actual dispute respecting the 
terms or conditions of their own employment, past, present, 
or prospective. The extensive construction adopted by 
the majority of the court below virtually ignores the effect 
of the qualifying words. Congress had in mind particular 
industrial controversies, not a general class war. “Terms 
or conditions of employment” are the only grounds of 
dispute recognized as adequate to bring into play the 
exemptions; and it would do violence to the guarded 
language employed were the exemption extended beyond 
the parties affected in a proximate and substantial, not 
merely a sentimental or sympathetic, sense by the cause 
of dispute.

Nor can § 20 be regarded as bringing in all members 
of a labor organization as parties to a “dispute concerning 
terms or conditions of employment” which proximately 
affects only a few of them, with the result of conferring 
upon any and all members,—no matter how many thou-
sands there may be, nor how remote from the actual con-
flict—those exemptions which Congress in terms con-
ferred only upon parties to the dispute. That would 
enlarge by construction the provisions of § 20, which 
contain no mention of labor organizations, so as to pro-
duce an inconsistency with § 6, which deals specifically 
with the subject and must be deemed to express the 
measure and limit of the immunity intended by Congress 
to be incident to mere membership in such an organi-
zation. At the same time it would virtually repeal by 
impheation the prohibition of the Sherman Act, so far 
as labor organizations are concerned, notwithstanding 
repeals by implication are not favored; and in effect, as
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was noted in Loewe v. Lawlor, 208 U. S. 274, 303-304, 
would confer upon voluntary associations of individuate 
formed within the States a control over commerce among 
the States that is denied to the governments of the States 
themselves.

The qualifying effect of the words descriptive of the 
nature of the dispute and the parties concerned is further 
borne out by the phrases defining the conduct that is not 
to be subjected to injunction or treated as a violation of 
the laws of the United States, that is to say: (a) “ter-
minating any relation of employment, ... or per-
suading others by peaceful and lawful means so to do”; 
(b) “attending at any place where any such person or 
persons may lawfully be, for the purpose of peacefully 
obtaining or communicating information, or from peace-
fully persuading any person to work or to abstain from 
working;” (c) “ceasing to patronize or to employ any 
party to such dispute, or . . . recommending, advis-
ing, or persuading others by peaceful and lawful means 
so to do”; (d) “paying or giving to, or withholding from, 
any person engaged in such dispute, any strike benefits 
. . .”; (e) “doing any act or thing which might law-
fully be done in the absence of such dispute by any party 
thereto.” The emphasis placed on the words “lawful” 
and “lawfully,” “peaceful” and “peacefully,” and the 
references to the dispute and the parties to it, strongly 
rebut a legislative intent to confer a general immunity 
for conduct violative of the anti-trust laws, or otherwise 
unlawful. The subject of the boycott is dealt with specif-
ically in the “ceasing to patronize” provision, and by 
the clear force of the language employed the exemption 
is limited to pressure exerted upon a “party to such dis-
pute” by means of “peaceful and lawful” influence upon 
neutrals. There is nothing here to justify defendants 
or the organizations they represent in using either threats 
or persuasion to bring about strikes or a cessation of work
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on the part of employees of complainant’s customers or 
prospective customers, or of the trucking company em-
ployed by the customers, with the object of compelling 
such customers to withdraw or refrain from commercial 
relations with complainant, and of thereby constraining 
complainant to yield the matter in dispute. To instigate 
a sympathetic strike in aid of a secondary boycott can-
not be deemed “peaceful and lawful” persuasion. In 
essence it is a threat to inflict damage upon the immediate 
employer, between whom and his employees no dispute 
exists, in order to bring him against his will into a con-
certed plan to inflict damage upon another employer who 
is in dispute with his employees.

The majority of the Circuit Court of Appeals, very 
properly treating the case as involving a secondary boy-
cott, based the decision upon the view that it was the 
purpose of § 20 to legalize the secondary boycott “at 
least in so far as it rests on, or consists of, refusing to 
work for any one who deals with the principal offender.” 
Characterizing the section as “blindly drawn,” and con-
ceding that the meaning attributed to it was broad, the 
court referred to the legislative history of the enactment 
as a warrant for the construction adopted. Let us consider 
this.

By repeated decisions of this court it has come to be 
well established that the debates in Congress expressive 
of the views and motives of individual members are not a 
safe guide, and hence may not be resorted to, in ascer-
taining the meaning and purpose of the law-making body. 
Aldridge v. Williams, 3 How. 9, 24; United States v. Union 
Pacific R. R. Co., 91 U. S. 72, 79; United States v. Trans-
Missouri Freight Association, 166 U. S. 290, 318. But 
reports of committees of House or Senate stand upon a 
more solid footing, and may be regarded as an exposition 
of the legislative intent in a case where otherwise the 
meaning of a statute is obscure. Binns v. United States,
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194 U. S. 486, 495. And this has been extended to in-
clude explanatory statements in the nature of a supple-
mental report made by the committee member in charge 
of a bill in course of passage. Binns v. United States, 
supra; Pennsylvania R. R. Co. v. International Coal Co., 
230 U. S. 184, 198-199; United States v. Coca Cola Co., 
241 U. S. 265, 281; United States v. St. Paul, Minneapolis 
& Manitoba Ry. Co., 247 U. S. 310, 318.

In the case of the Clayton Act, the printed committee 
reports are not explicit with respect to the meaning of 
the “ceasing to patronize” clause of what is now §20. 
(See House Rept. No. 627, 63d Cong., 2nd sess., pp. 33- 
36; Senate Rept. No. 698, 63d Cong., 2nd sess., pp. 29-31; 
the latter being a reproduction of the former.) But they 
contain extracts from judicial opinions and a then recent 
text-book sustaining the “primary boycott,” and express-
ing an adverse view as to the secondary or coercive boy-
cott; and, on the whole, are far from manifesting a pur-
pose to relax the prohibition against restraints of trade 
in favor of the secondary boycott.

Moreover, the report was supplemented in this regard 
by the spokesman of the House committee (Mr. Webb) 
who had the bill in charge when it was under consideration 
by the House. The question whether the bill legalized 
the secondary boycott having been raised, it was em-
phatically and unequivocally answered by him in the 
negative.1 The subject—he declared in substance or

1 Extracts from Congressional Record, vol. 51, Part 10, 63d Cong., 
2d sess.

(Page 9652.)
Mr . Vol stea d . Would not this also legalize the secondary boy-

cott? . . .
Mr . Web b . Mr. Chairman, I do not think it legalizes a secondary 

boycott.
Mr . Vol stea d . Let me read the lines, if the gentleman will permit. 

And no such restraining order or injunction shall prohibit anyone— 
“from ceasing to patronize those who [or to] employ any party to 
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effect—was under consideration when the bill was framed, 
and the section as reported was carefully prepared with 
the settled purpose of excluding the secondary boycott and 
confining boycotting to the parties to the dispute, allow-
ing parties to cease to patronize and to ask others to cease
such dispute, or from recommending, advising, or persuading others 
by peaceful means so to do.”

Now, does not the word “others” in that instance refer to others 
than parties to the dispute?

Mr . Web b . No; because it says in line 15:
“From ceasing to patronize or employ any parties to such dispute.” 
Mr . Vol stea d . . . . Can there be any doubt this is intended 

or does, in fact, legalize the secondary boycott?
Mr . Web b . I will say frankly to my friend when this section was 

drawn it was drawn with the careful purpose not to legalize the second-
ary boycott, and we do not think it does. There may be a difference 
of opinion about it, but it is the opinion of the committee that it does 
not legalize the secondary boycott and is not intended to do so. It 
does legalize the primary boycott; it does legalize the strike; it does 
legalize persuading others to strike, to quit work, and the other acts 
mentioned in section 18 [now section 20], but we did not intend, I will 
say frankly, to legalize the secondary boycott.

(Page 9653.)
Mr . Web b . I will say this section was drawn two years or more 

ago and was drawn carefully, and those who drew this section drew it 
with the idea of excluding the secondary boycott. It passed the House, 
I think, by about 243 to 16, and the question of the secondary boycott 
was not raised then, because we understood so clearly it did not refer 
to or authorize the secondary boycott.

(Page 9658.)
Mr . Web b . Mr. Chairman, I should vote for the amendment offered 

by the gentlemen from Minnesota [Mr. Volstead] if I were not per-
fectly satisfied that it is taken care of in this section. The language 
the gentlemen reads does not authorize the secondary boycott, and he 
could not torture it into any such meaning. While it does authorize 
persons to cease to patronize the party to the dispute and to recommend 
to others to cease to patronize that same party to the dispute, that is 
not a secondary boycott, and you can not possibly make it mean a 
secondary boycott. Therefore this section does not authorize the 
secondary boycott.

I say again—and I speak for, I believe, practically every member 
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to patronize a party to the dispute; it was the opinion 
of the committee that it did not legalize the secondary 
boycott, it was not their purpose to authorize such a 
boycott, not a member of the committee would vote to 
do so; clarifying amendment was unnecessary; the section 
as reported expressed the real purpose so well that it 
could not be tortured into a meaning authorizing the 
secondary boycott. This was the final word of the House 
committee on the subject, and was uttered under such 
circumstances and with such impressive emphasis that 
it is not going too far to say that except for this exposition 
of the meaning of the section it would not have been en-
acted in the form in which it was reported. In substan-
tially that form it became law; and since in our opinion 
its proper construction is entirely in accord with its pur-
pose as thus declared, little need be added.

The extreme and harmful consequences of the con-
struction adopted in the court below are not to be ignored. 
The present case furnishes an apt and convincing example. 
An ordinary controversy in a manufacturing establishment, 
said to concern the terms or conditions of employment 
there, has been held a sufficient occasion for imposing 
a general embargo upon the products of the establish-
ment and a nation-wide blockade of the channels of in-
terstate commerce against them, carried out by inciting 
sympathetic strikes and a secondary boycott against 
complainant’s customers, to the great and incalculable 
damage of many innocent people far remote from any 
connection with or control over the original and actual 
dispute—people constituting, indeed, the general public

of the Judiciary Committee—that if this section did legalize the second-
ary boycott there would not be a man vote for it. It is not the purpose 
of the committee to authorize it, and I do not think any person in this 
House wants to do it. We confine the boycotting to the parties to the 
dispute, allowing parties to cease to patronize that party and to ask 
others to cease to patronize the party to the dispute.
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upon whom the cost must ultimately fall, and whose vital 
interest in unobstructed commerce constituted the prime 
and paramount concern of Congress in enacting the anti-
trust laws, of which the section under consideration forms 
after all a part.

Reaching the conclusion, as we do, that complainant 
has a clear right to an injunction under the Sherman Act 
as amended by the Clayton Act, it becomes unnecessary 
to consider whether a like result would follow under the 
common law or local statutes; there being no suggestion 
that relief thereunder could be broader than that to which 
complainant is entitled under the acts of Congress.

There should be an injunction against defendants and 
the associations represented by them, and all members 
of those associations, restraining them, according to the 
prayer of the bill, from interfering or attempting to inter-
fere with the sale, transportation, or delivery in interstate 
commerce of any printing press or presses manufactured 
by complainant, or the transportation, carting, installa-
tion, use, operation, exhibition, display, or repairing of 
any such press or presses, or the performance of any con-
tract or contracts made by complainant respecting the 
sale, transportation, delivery, or installation of any such 
press or presses, by causing or threatening to cause loss, 
damage, trouble, or inconvenience to any person, firm, or 
corporation concerned in the purchase, transportation, 
carting, installation, use, operation, exhibition, display, 
or repairing of any such press or presses, or the perform-
ance of any such contract or contracts; and also and es-
pecially from using any force, threats, command, direc-
tion, or even persuasion with the object or having the 
effect of causing any person or persons to decline employ-
ment, cease employment, or not seek employment, or to 
refrain from work or cease working under any person, 
firm, or corporation being a purchaser or prospective pur-
chaser of any printing press or presses from complainant, 
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or engaged in hauling, carting, delivering, installing, 
handling, using, operating, or repairing any such press 
or presses for any customer of complainant. Other 
threatened conduct by defendants or the associations 
they represent, or the members of such associations, in 
furtherance of the secondary boycott should be included 
in the injunction according to the proofs.

Complainant is entitled to its costs in this court and 
in both courts below.

Decree reversed, and the cause remanded to the District 
Court for further proceedings in conformity with this 
opinion.

Mr . Justice  Brandeis , dissenting, with whom Mr . 
Justice  Holmes  and Mr . Justice  Clarke  concur.

The Duplex Company, a manufacturer of newspaper 
printing presses, seeks to enjoin officials of the machinists’ 
and affiliated unions from interfering with its business 
by inducing their members not to work for plaintiff or its 
customers in connection with the setting up of presses 
made by it. Unlike Hitchman Coal & Coke Co. v. Mitchell, 
245 U. S. 229, there is here no charge that defendants 
are inducing employees to break their contracts. Nor 
is it now urged that defendants threaten acts of violence. 
But plaintiff insists that the acts complained of violate 
both the common law of New York and the Sherman Act 
and that, accordingly, it is entitled to relief by injunction 
under the state law and under § 16 of the Clayton Act, 
October 15, 1914, c. 323, 38 Stat. 730, 737.

The defendants admit interference with plaintiff’s 
business but justify on the following ground: There are 
in the United States only four manufacturers of such 
presses; and they are in active competition. Between 
1909 and 1913 the machinists’ union induced three of
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them to recognize and deal with the union, to grant the 
eight-hour day, to establish a minimum wage scale and to 
comply with other union requirements. The fourth, the 
Duplex Company, refused to recognize the union; insisted 
upon conducting its factory on the open shop principle; 
refused to introduce the eight-hour day and operated for 
the most part, ten hours a day; refused to establish a 
minimum wage scale; and disregarded other union stand-
ards. Thereupon two of the three manufacturers who 
had assented to union conditions, notified the union that 
they should be obliged to terminate their agreements 
with it unless their competitor, the Duplex Company, 
also entered into the agreement with the union, which, 
in giving more favorable terms to labor, imposed cor-
respondingly greater burdens upon the employer. Be-
cause the Duplex Company refused to enter into such 
an agreement and in order to induce it to do so, the 

. machinists’ union declared a strike at its factory, and in 
aid of that strike instructed its members and the members 
of affiliated unions not to work on the installation of 
presses which plaintiff had delivered in New York. De-
fendants insist that by the common law of New York, 
where the acts complained of were done, and where this 
suit was brought, and also by § 20 of the Clayton Act, 
38 Stat. 730, 738, the facts constitute a justification for 
this interference with plaintiff’s business.

First. As, to the rights at common law: Defendants’ 
justification is that of self-interest. They have supported 
the strike at the employer’s factory by a strike elsewhere 
against its product. They have injured the plaintiff, not 
maliciously, but in self-defense. They contend that the 
Duplex Company’s refusal to deal with the machinists’ 
union and to observe its standards threatened the interest 
not only of such union members as were its factory em-
ployees, but even more of all members of the several 
affiliated unions employed by plaintiff’s competitors and 
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by others whose more advanced standards the plaintiff 
was, in reality, attacking; and that none of the defendants 
and no person whom they are endeavoring to induce to 
refrain from working in connection with the setting up 
of presses made by plaintiff is an outsider, an interloper. 
In other words, that the contest between the company 
and the machinists’ union involves vitally the interest of 
every person whose cooperation is sought. May not all 
with a common interest join in refusing to expend their 
labor upon articles whose very production constitutes an 
attack upon their standard of living and the institution 
which they are convinced supports it? Applying com-
mon-law principles the answer should, in my opinion, be: 
Yes, if as matter of fact those who so cooperate have a 
common interest.

The change in the law by which strikes once illegal 
and even criminal are now recognized as lawful was ef-
fected in America largely without the intervention of 
legislation. This reversal of a common-law rule was not 
due to the rejection by the courts of one principle and the 
adoption in its stead of another, but to a better realization 
of the facts of industrial life. It is conceded that, al-
though the strike of the workmen in plaintiff’s factory 
injured its business, the strike was not an actionable 
wrong; because the obvious self-interest of the strikers 
constituted a justification. See Pickett v. Walsh, 192 
Massachusetts, 572. Formerly courts held that self-
interest could not be so served. Commons, History of 
Labor in the United States, vol. 2, c. 5. But even after 
strikes to raise wages or reduce hours were held to be 
legal because of the self-interest, some courts held that 
there was not sufficient causal relationship between a 
strike to unionize a shop and the self-interest of the 
strikers to justify injuries inflicted. Plant v. Woods, 176 
Massachusetts, 492; Lucke y. Clothing Cutters’ Assembly, 
Tl Maryland, 396; Erdman V. Mitchell, 207 Pa. St. 79.
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But other courts, repeating the same legal formula, found 
that there was justification, because they viewed the facts 
differently. National Protective Association v. Cumming, 
170 N. Y. 315; Kemp v. Division No. 2^1, 255 Illinois, 
213; Roddy v. United Mine Workers, 41 Oklahoma, 621. 
When centralization in the control of business brought 
its corresponding centralization in the organization of 
workingmen, new facts had to be appraised. A single 
employer might, as in this case, threaten the standing 
of the whole organization and the standards of all its 
members; and when he did so the union, in order to pro-
tect itself, would naturally refuse to work on his materials 
wherever found. When such a situation was first pre-
sented to the courts, judges concluded that the inter-
vention of the purchaser of the materials established an 
insulation through which the direct relationship of the 
employer and the workingmen did not penetrate; and 
the strike against the material was considered a strike 
against the purchaser by unaffected third parties. Burn-
ham v. Dowd, 217 Massachusetts, 351; Purvis v. United 
Brotherhood, 214 Pa. St. 348; Booth v. Burgess, 72 N. J. 
Eq. 181. But other courts, with better appreciation of 
the facts of industry, recognized the unity of interest 
throughout the union, and that, in refusing to work on 
materials which threatened it, the union was only refus-
ing to aid in destroying itself. Bossert v. Dhuy, 221 N. Y. 
342; Cohn & Roth Electric Co. v. Bricklayers Union, 92 
Connecticut, 161; Gill Engraving Co. v. Doerr, 214 Fed. 
Rep. Ill; State v. Van Pelt, 136 N. C. 633; Grant Con-
struction Co. v. St. Paul Building Trades Council, 136 
Minnesota, 167; Pierce v. Stablemen’s Union, 156 Cali-
fornia, 70, 76.

So, in the case at bar, deciding a question of fact upon 
the evidence introduced and matters of common knowl-
edge, I should say, as the two lower courts apparently 
have said, that the defendants and those from whom they 
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sought cooperation have a common interest which the 
plaintiff threatened. This view is in harmony with the 
views of the Court of Appeals of New York. For in New 
York, although boycotts like that in Loewe v. Lawlor, 
208 U. S. 274, are illegal because they are conducted not 
against a product but against those who deal in it and 
are carried out by a combination of persons not united 
by common interest but only by sympathy, Auburn Dray- 
ing Co. v. Wardell, 227 N. Y. 1, it is lawful for all members 
of a union by whomever employed to refuse to handle 
materials whose production weakens the union. Bossert 
v. Dhuy, supra; P. Reardon, Inc., v. Caton, 189 App. 
Div. 501; compare Paine Lumber Co. v. Neal, 244 
U. S. 459, 471. “The voluntary adoption of a rule not 
to work on non-union made material and its enforcement 
differs only in degree from such voluntary rule and its 
enforcement in a particular case. Such a determination 
also differs entirely from a general boycott of a particular 
dealer or manufacturer with a malicious intent and pur-
pose to destroy the good will or business of such dealer 
or manufacturer.” Bossert v. Dhuy, supra, p. 355. In 
my opinion, therefore, plaintiff had no cause of action by 
the common law of New York.

Second. As to the anti-trust laws of the United States: 
Section 20, of the Clayton Act, declares,—

“Nor shall any of the acts specified in this paragraph 
be considered or held to be violations of any law of the 
United States.”

The acts which are thus referred to are, whether per-
formed singly or in concert,—“Terminating any relation 
of employment, or . . . ceasing to perform any work 
or labor, or . . . recommending, advising, or persuad-
ing others by peaceful means so to do; or . . . attend-
ing at any place where any such person or persons may 
lawfully be, for the purpose of peacefully obtaining or 
communicating information, or . . . peacefully per-
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suading any person to work or to abstain from working; or 
. . . ceasing to patronize or to employ any party to 

such dispute, or . . . recommending, advising, or per-
suading others by peaceful and lawful means so to do; 
or . . . paying or giving to, or withholding from, 
any person engaged in such dispute, any strike benefits 
or other moneys or things of value; or . . . peace-
ably assembling in a lawful manner, and for lawful pur-
poses; or . . . doing any act or thing which might 
lawfully be done in the absence of such dispute by any 
party thereto.”

This statute was the fruit of unceasing agitation, which 
extended over more than twenty years and was designed 
to equalize before the law the position of workingmen and 
employer as industrial combatants. Aside from the use 
of the injunction, the chief source of dissatisfaction with 
the existing law lay in the doctrine of malicious combin-
ation,* 1 and, in many parts of the country, in the judicial 
declarations of the illegality at common law of picketing 
and persuading others to leave work. The grounds for 
objection to the latter are obvious. The objection to the 
doctrine of malicious combinations requires some explan-

1 See “Malice and Unlawful Interference,” Ernest Freund, 11 Harv.
L. Rev. 449, 461; “Rights of Traders and Laborers,” Edward F. Mc- 
Clennen, 16 Harv. L. Rev. 237, 244; “Crucial Issues in Labor Litiga-
tion,” Jeremiah Smith, 20 Harv. L. Rev. 429, 451 ; Principles of Labor 
Legislation, Commons and Andrews, pp. 95-116; Hoxie, Trade Union-
ism in the United States, p. 231; Groat, Attitude of American Courts 
Towards Labor Cases, pp. 76-77; 221; 246; J. W. Bryan, The Develop-
ment of the English Law of Conspiracy, p. 147, et seq.

Report of the Industrial Commission, 1901, vol. XVII, p. cxiv, pp. 
515, 556; Report of Royal Commission on Trade Disputes and Trade 
Combinations, 1906, p. 12; Report of Commission on Industrial Re-
lations, 1915, p. 135; p. 377.

For attempts to reach this doctrine by legislation see also 52nd 
Cong., H. R. 6640, § 1; 56th Cong., H. R. 11667, § 7; 57th Cong., S. 
649, § 7.
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ation. By virtue of that doctrine, damage resulting from 
conduct such as striking or withholding patronage or 
persuading others to do either, which without more might 
be damnum absque injuria because the result of trade 
competition, became actionable when done for a purpose 
which a judge considered socially or economically harm-
ful and therefore branded as malicious and unlawful.1 
It was objected that, due largely to environment, the 
social and economic ideas of judges, which thus became 
translated into law, were prejudicial to a position of 
equality between workingman and employer; that due 
to this dependence upon the individual opinion of judges 
great confusion existed as to what purposes were lawful 
and what unlawful;1 2 and that in any event Congress, 
not the judges, was the body which should declare what 
public policy in regard to the industrial struggle demands.

By 1914 the ideas of the advocates of legislation had 
fairly crystallized upon the manner in which the inequality 
and uncertainty of the law should be removed. It was to

1 See James Wallace Bryan, The Development of the English Law 
of Conspiracy:—

“We find little difficulty in attributing the illegality of combinations 
to strike or otherwise to advance the interests of labor, not to the 
material loss inflicted upon the employer concerned, but to the harm 
supposed to result from their activities to the public at large.” And 
since the judge or jury believe the conduct socially bad and since it 
is admittedly done intentionally, not inadvertently, they declare that 
the actors are animated by malice which negatives the justification 
of “fair competition,” e. g., Lord Bowen in Mogul 8. 8. Co. v. Mc-
Gregor, Gow & Co., 1892 A. C. 25, “intentionally to do that which is 
calculated ... to damage ... and does damage another 
in his property or trade is actionable if done without just cause or ex-
cuse, and ... is what the law calls a malicious injury.”

2 See A. V. Dicey, “The Combination Laws as Illustrating the Re-
lation Between Law and Opinion in England During the Nineteenth 
Century,” 17 Harv. L. Rev. 511, 532: “The very confusion of the 
present state of the law corresponds with and illustrates a confused 
state of opinion.”
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be done by expressly legalizing certain acts regardless 
of the effects produced by them upon other persons. As 
to them Congress was to extract the element of injuria 
from the damages thereby inflicted, instead of leaving 
judges to determine according to their own economic 
and social views whether the damage inflicted on an em-
ployer in an industrial struggle was damnum absque in-
juria, because an incident of trade competition, or a legal 
injury, because in their opinion, economically and socially 
objectionable. This idea was presented to the com-
mittees which reported the Clayton Act.1 The resulting 
law set out certain acts which had previously been held 
unlawful, whenever courts had disapproved of the ends 
for which they were performed; it then declared that, 
when these acts were committed in the course of an in-
dustrial dispute, they should not be held to violate any 
law of the United States. In other words the Clayton 
Act substituted the opinion of Congress as to the propriety 
of the purpose for that of differing judges; and thereby 
it declared that the relations between employers of labor 
and workingmen were competitive relations, that organ-
ized competition was not harmful and that it justified 
injuries necessarily inflicted in its course.1 2 Both the

1 It was said that this doctrine “ completely unsettle(d) the law . . . 
and set up the chancellor in the midst of the labor organization at 
the inception of a strike as an arbiter of their conduct as well as a con-
troller of their fates.” 62nd Cong., 2nd sess. Hearings Before a Sub-
committee of the Senate Committee on the Judiciary on H. R. 23635, 
p. 429.

Again, it was pointed out that the incorporation of this idea in the 
Sherman Law had “done violence to the right to strike—to cease work 
collectively . . . and to the right to withhold patronage and to 
agree to withhold patronage.” Brief by Samuel Gompers, Hearings 
before the House Committee on the Judiciary on Trust Legislation, 
63rd Cong., 2nd sess., vol. 2, p. 1808.

2 Compare the following: “There are apparently, only two lines 
of action possible: First to restrict the rights and powers of employers
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majority and the minority report of the House Committee 
indicate that such was its purpose.* 1 If, therefore, the 
act applies to the case at bar, the acts here complained of 
cannot “be considered or held to be violations of any law 
of the United States,” and, hence, do not violate the Sher-
man Act.

The Duplex Company contends that § 20 of the Clayton 
Act does not apply to the case at bar, because it is restricted 
to cases “between an employer and employees, or between 
employers and employees, or between employees, or be-
tween persons employed and persons seeking employment, 
involving, or growing out of, a dispute concerning terms 
or conditions of employment”; whereas the case at bar 
arises between an employer in Michigan and workingmen 
in New York not in its employ, and does not involve their 
conditions of employment. But Congress did not restrict 
the provision to employers and workingmen in their em-

to correspond in substance to the powers and rights now allowed to 
trade unions, and second, to remove all restrictions which now prevent 
the freedom of action of both parties to industrial disputes, retaining 
only the ordinary civil and criminal restraints for the preservation 
of life, property and the public peace. The first method has been tried 
and failed absolutely. . . . The only method therefore seems to 
be the removal of all restrictions upon both parties, thus legalizing the 
strike, the lockout, the boycott, the blacklist, the bringing in of strike-
breakers, and peaceful picketing.” Report of the Committee on In-
dustrial Relations, 1915, p. 136.

1The majority declared that the section sets out “specific acts 
which the best opinion of the courts holds to be within the right of 
parties involved upon one side or the other of a trades dispute,” which 
it has been necessary to affirm because of “the divergent views which 
the courts have expressed on the subject and the difference between 
courts in the application of recognized rules.” The minority insisted 
that the section prescribes “a set rule forbidding under any circum-
stances the enjoining of certain acts which may or may not be actuated 
by a malicious motive or be done for the purpose of working an un-
lawful injury, etc.” 63rd Cong., 2nd sess., House Report 627, p. 30; 
id. Part 2, Appendix A, p. 20.



488 OCTOBER TERM, 1920.

Bra nd eis , Hol mes  and Cla rk e , JJ., dissenting. 254 U. S. 

ploy. By including “employers and employees” and 
“persons employed and persons seeking employment” 
it showed that it was not aiming merely at a legal relation-
ship between a specific employer and his employees. 
Furthermore, the plaintiff’s contention proves too much. 
If the words are to receive a strict technical construction, 
the statute will have no application to disputes between 
employers of labor and workingmen, since the very acts 
to which it applies sever the continuity of the legal re-
lationship. Iron Moulders1 Union v. Allis-Chalmers 
Co., 166 Fed. Rep. 45, 52-53; Louisville, Evansville & St. 
Louis R. R. Co. v. Wilson, 138 U. S. 501, 505; cf. Rex v. 
Neilson, 44 N. S. 488, 491. The further contention that 
this case is not one arising out of a dispute concerning 
the conditions of work of one of the parties is, in my 
opinion, founded upon a misconception of the facts.

Because I have come to the conclusion that both the 
common law of a State and a statute of the United States 
declare the right of industrial combatants to push their 
struggle to the limits of the justification of self-interest, 
I do not wish to be understood as attaching any constitu-
tional or moral sanction to that right. All rights are 
derived from the purposes of the society in which they 
exist; above all rights rises duty to the community. The 
conditions developed in industry may be such that those 
engaged in it cannot continue their struggle without 
danger to the community. But it is not for judges to 
determine whether such conditions exist, nor is it their 
function to set the limits of permissible contest and to 
declare the duties which the new situation demands. 
This is the function of the legislature which, while limit-
ing individual and group rights of aggression and defense, 
may substitute processes of justice for the more primitive 
method of trial by combat.
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BRACHT v. SAN ANTONIO & ARANSAS PASS 
RAILWAY COMPANY. ’

CERTIORARI TO THE KANSAS CITY COURT OF APPEALS OF 
THE STATE OF MISSOURI.

No. 118. Argued December 16, 1920.—Decided January 3, 1921.

Where, in the contemplation of the parties and by the terms of the 
bill of lading, a shipment is purely intrastate and neither the bill nor 
any state regulation gives a right to divert or reship, the action of 
the shipper and connecting carrier in forwarding the goods, after 
arrival at destination, to a new destination in another State under 
a new bill can not impress the original shipment with an inter-
state character, subject it to the Interstate Commerce Act and 
interstate tariffs, and so render the initial carrier liable under 
the Carmack Amendment for damage occurring under the new con-
signment.

200 Mo. App. 655, affirmed.

The  case is stated in the opinion.

Mr. I. N. Watson, for petitioner, submitted. Mr. Hal R. 
Lebrecht and Mr. L. A. Laughlin were also on the brief.

Mr. Samuel Herrick, with whom Mr. Robert J. Boyle 
was on the brief, for respondent.

Mr . Justice  Mc Reynolds  delivered the opinion of 
the court.

June 10, 1915, the petitioner delivered to respondent 
Railway Company at Ingleside, Texas, a carload of 
vegetables consigned to himself at Dallas, Texas, a point 
off its lines, where he intended to sell them. He accepted 
a bill of lading upon the face of which was plainly printed— 
“For use only between points within the State of Texas.”
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It contained no reference to a diversion or reshipment; 
and the record discloses no rule or regulation by the state 
statutes or authorities on that subject.

The car moved over respondent’s road to Waco and 
then over the M. K. & T. Railway to Dallas, where it 
appears to have arrived promptly with contents in good 
condition. Upon petitioner’s request, made after such 
arrival, the M. K. & T. Railway forwarded the car to 
Kansas City over its own Unes, took up the original bill 
of lading and issued an interstate one acknowledging 
receipt of the vegetables at Dallas. When the car reached 
Kansas City the contents were in bad condition and 
thereupon petitioner sued respondent as the initial carrier 
claiming a right to recover damages under the Carmack 
Amendment to the Interstate Commerce Act (34 Stat. 
584, c. 3591).

The court below held that the provisions in interstate 
tariffs permitting reconsignment or change of destination 
did not apply, that the carrier only agreed to transport 
to Dallas and was not liable for damage sustained beyond 
that point.

Respondent’s contract appears to have related only to 
a movement between points in the same State. It had 
no notice or reason to suppose that the freight would 
pass beyond the destination specified. The original 
undertaking was an intrastate transaction, subject, of 
course, to any applicable rules and regulations prescribed 
by state authority. The record discloses none; and we 
are unable to say as matter of federal law that the tariff 
schedules for interstate shipments or the provisions of 
the Interstate Commerce Act constituted part of the 
agreement. The general principles announced in Gulf, 
Colorado & Santa Fe Ry. Co. v. Texas, 204 U. S. 403, 411, 
are applicable. Ohio Railroad Commission v. Worthing-
ton, 225 U. S. 101; Texas & New Orleans R. R. Co. v. 
Sabine Tram Co., 227 U. S. Ill, and similar cases are not
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controlling. They involved controversies concerning 
carriage between points in the same State which was 
really but part of an interstate or foreign movement 
reasonably to be anticipated by the contracting parties 
—a recognized step towards a destination outside the 
JState. The distinctions are elucidated in Texas & New 
Orleans R. R. Co. v. Sabine Tram Co. Here neither shipper 
nor respondent had in contemplation any movement 
beyond the point specified and the contract between 
them must be determined from the original bill of lading 
and the local laws and regulations.

Affirmed.

UNITED STATES v. STRANG ET AL.

ERROR TO THE DISTRICT COURT OF THE UNITED STATES FOR 
THE SOUTHERN DISTRICT OF FLORIDA.

No. 206. Argued December 9, 1920.—Decided January 3, 1921.

1. A person employed as an inspector by the Emergency Fleet Cor-
poration is not an agent of the United States, within the meaning 
of § 41 of the Criminal Code. P. 491.

2. The Emergency Fleet Corporation, though all of its stock is owned 
by the United States, is a separate entity. P. 492.

3. Generally agents of a corporation are not agents for the stock-
holders and cannot contract for them. Id.

Affirmed.

The  case is stated in the opinion.

The Solicitor General, with whom Mr. A. F. Myers, 
Special Assistant to the Attorney General, was on the 
brief, for the United States.

Mr. John W. Dodge for defendants in error.
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Mr . Justi ce  Mc Reynolds  delivered the opinion of 
the court.

The ultimate question for determination is whether 
the employment of defendant Strang as an inspector by 
the United States Shipping Board Emergency Fleet Cor-, 
poration, without more, made him an agent of the Gov-
ernment within the meaning of § 41, Criminal Code.

“Sec. 41. No officer or agent of any corporation, 
joint stock company, or association, and no member or 
agent of any firm, or person directly or indirectly inter-
ested in the pecuniary profits or contracts of such cor-
poration, joint stock company, association, or firm, shall 
be employed or shall act as an officer or agent of the 
United States for the transaction of business with such 
corporation, joint stock company, association, or firm. 
Whoever shall violate the provision of this section shall be 
fined not more than two thousand dollars and imprisoned 
not more than two years.”

Holding that this employment did not suffice to create 
the relation alleged, the trial court sustained a demurrer 
to the indictment. It contains four counts, three of 
which charge that Strang unlawfully acted as agent of 
the United States in transacting business with the Duval 
Ship Outfitting Company, a co-partnership of which 
he was a member, in that while an employee of the Fleet 
Corporation as an inspector he signed and executed 
(February, 1919) three separate orders to the Outfitting 
Company for repairs and alterations on the steamship 
Lone Star. The other defendants are charged with aiding 
and abetting him. The trial court and counsel here have 
treated the fourth count as charging all the defendants 
with conspiracy to commit the offenses set forth in the 
three preceding counts. United States v. Colgate & Co., 
250 U. S. 300.

Counsel for the Government maintain that the Fleet
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Corporation is an agency or instrumentality of the United 
States formed only as an arm for executing purely govern-
mental powers and duties vested by Congress in the 
President and by him delegated to it; that the acts of 
the Corporation within its delegated authority are the 
acts of the United States; that therefore in placing orders 
with the Duval Company in behalf of the Fleet Corpo-
ration while performing the duties as inspector Strang 
necessarily acted as agent of the United States.

The demurrer was properly sustained.
As authorized by the Act of September 7, 1916, c. 451, 

39 Stat. 728, the United States Shipping Board caused 
the Fleet Corporation to be organized (April 16, 1917) 
under laws of the District of Columbia with $50,000,000 
capital stock, all owned by the United States, and it be-
came an operating agency of that Board. Later, the 
President directed that the Corporation should have and 
exercise a specified portion of the power and authority 
in respect of ships granted to him by the Act of June 15, 
1917, c. 29, and he likewise authorized the Shipping 
Board to exercise through it another portion of such 
power and authority. See The Lake Monroe, 250 U. S. 
246, 252. The Corporation was controlled and managed 
by its own officers and appointed its own servants and 
agents who became directly responsible to it. Notwith-
standing all its stock was owned by the United States 
it must be regarded as a separate entity. Its inspectors 
were not appointed by the President, nor by any officer 
designated by Congress; they were subject to removal 
by the Corporation only and could contract only for it. 
In such circumstances we think they were not agents 
of the United States within the true intendment of § 41.

Generally agents of a corporation are not agents of the 
stockholders and cannot contract for the latter. Ap-
parently this was one reason why Congress authorized 
organization of the Fleet Corporation. Bank of the United
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States v. Planters' Bank of Georgia, 9 Wheat. 904, 907, 908; 
Bank of Kentucky v. Wister, 2 Pet. 318; Briscoe v. Bank 
of Kentucky, 11 Pet. 257; Salas v. United States, 234 Fed. 
Rep. 842. The view of Congress is further indicated by 
the provision in § 7, Appropriation Act of October 6, 1917, 
c. 79, 40 Stat. 345, 384,—11Provided, That the United 
States Shipping Board Emergency Fleet Corporation 
shall be considered a Government establishment for the 
purposes of this section.” Also, by the Act of October 23, 
1918, c. 194, 40 Stat. 1015, which amends § 35, Criminal 
Code, and renders it criminal to defraud or conspire to 
defraud a corporation in which the United States owns 
stock.

Affirmed.

Mr . Justice  Clarke  dissents.

MANGAN, ADMINISTRATOR OF PILLOW, v. 
UNITED STATES.

APPEAL FROM THE COURT OF CLAIMS.

No. 112. Argued December 10, 1920.—Decided January 3, 1921.

To establish a claim, under Jud. Code, § 162, to the proceeds of prop-
erty seized by the Government under the Abandoned Property Act 
of March 12, 1863, the claimant must prove his ownership at the 
time of seizure. P. 496.

54 Ct. Clms. 207, affirmed.

The  case is stated in the opinion.

Mr. Chas. F. Consaul, with whom Mr. John S. Blair 
and Ida M. Moyers were on the brief, for appellant.
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Mr. Assistant Attorney General Davis for the United 
States.

Mr . Just ice  Clarke  delivered the opinion of the court.

Essential findings of fact by the Court of Claims in 
this case are as follows:

On January 23, 1863, John H. Hamiter, of Arkansas, 
sold 175 bales of cotton to the Government of the Con-
federate States and executed and delivered a bill of sale, 
containing this paragraph:

“The undersigned having sold to the Confederate 
States of America, and received the value of same in 
bonds, the receipt whereof is hereby acknowledged, 175 
bales of cotton, marked, numbered and classed as in the 
margin, which is now deposited at my plantation, hereby 
agrees to take due care of said cotton whilst on his planta-
tion, and to deliver the same as (at) his own expense at 
Conway, on Red River, in the State of Arkansas, to the 
order of the Secretary of the Treasury, or his agents or 
their assigns.”

The payment in bonds not being made, “five or six 
months later” Hamiter notified the agent of the govern-
ment that if they were not delivered, he would treat the 
sale as rescinded, and, the bonds not being forthcoming, 
he sold the cotton to his father, who died not long there-
after.

About two years later, in September, 1865, Hamiter, 
“as administrator or other agent of his father’s estate,” 
sold 70 bales of the cotton to plaintiff’s decedent, then 
Mrs. Trigg (afterwards Mrs. Pillow) and received pay 
for it. Mrs. Pillow sent it to the Red River for shipment 
to market, where it was seized by the United States 
Treasury agents, under authority of “An Act to provide 
for the Collection of abandoned Property” &c., approved 
March 12, 1863, c. 120, 12 Stat. 820. It was sold, and
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for the proceeds paid into the United States Treasury 
Mrs. Pillow, since deceased, instituted this action.

The Court of Claims dismissed the petition without an 
opinion, probably because it deemed the showing of title 
to the cotton by the claimant’s decedent so obviously in-
sufficient as not to require discussion.

The only warrant for such a suit at this late day is 
found in § 162 of the Judicial Code and to entitle the 
claimant to recover he must prove that his decedent was 
the owner of the cotton at the time it was seized. Thomp-
son v. United States, 246 U. S. 547, 549.

There is no finding by the Court of Claims that Mrs. 
Pillow was the owner of the cotton when it was seized, 
but it is argued that facts are found which require that 
conclusion. These are: that Hamiter owned the cotton, 
that he sold it to Mrs. Pillow who paid for it, and that 
after she took possession of it the Government seized it. 
It is argued that these facts show title in her, which was 
not divested by anything afterwards done by her, and 
therefore the claim of her representative for the proceeds 
of the cotton should be allowed.

Other facts found, however, on which we must proceed 
to judgment are: that Hamiter sold the cotton to the 
Confederate States government, and when it was not paid 
for declared the sale void and then sold it to his father; 
that afterwards, “as administrator or other agent of his 
father’s estate,” he sold it to Mrs. Pillow; and that after 
she had failed to secure its release by the United States 
Government, she demanded that Hamiter should refund 
to her the purchase price. This demand at first Hamiter 
refused but “upon fear of threatened arrest and punish-
ment for his transactions in connection with the cotton,” 
he consented, gave his npte to Mrs. Pillow for the amount 
of the purchase price and filed a claim for the cotton in 
his own name, which was disallowed. Thus Hamiter 
obviously thought the contract in form a sale had been
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rescinded by mutual consent, and that Mrs. Pillow was 
of the same conviction is shown by the fact that when 
Hamiter’s note at six months was not paid she sued him 
upon it but “it does not satisfactorily appear what was 
the result of this suit.”

The natural and impressive inference from these facts 
is, not that Mrs. Pillow obtained from Hamiter a good 
title to the cotton and a. right to the proceeds of it, but 
that these two persons, parties to the sale, who were fifty 
years nearer to it than courts can now be placed and who 
knew more about it than it is possible now to learn, agreed 
that it should be rescinded because of the prior “trans-
actions [of Hamiter] in connection with the cotton,” 
which must mean that the title which he was able to 
confer upon Mrs. Pillow was not deemed by her satis-
factory, and therefore, by mutual agreement she released 
all interest in the cotton and necessarily in the proceeds 
of it. No rights of third persons being involved, the 
parties were as competent to rescind the contract of sale 
as they were to make it, and the finding of fact is that 
they did so for what Mrs. Pillow obviously thought a 
sufficient consideration.

We are not concerned with whether Rev. Stats., § 3477, 
prevented the transfer to Hamiter of any rights against 
the Government which Mrs. Pillow may have had. The 
claimant did not undertake to prove that Hamiter, or 
anyone else, had a valid claim, but that Mrs. Pillow owned 
the cotton at the time it was seized, and this, we think, 
he failed to do, and therefore the judgment of the Court 
of Claims must be

Affirmed.
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DIRECTOR GENERAL OF RAILROADS ET AL. v. 
THE VISCOSE COMPANY.

CERTIFICATE FROM THE CIRCUIT COURT OF APPEALS FOR 
THE THIRD CIRCUIT.

No. 424. Argued December 8, 1920.—Decided January 3, 1921.

1. Under the Federal Control Act and the Transportation Act of 1920, 
changes in the classification of a commodity and in the rules deter-
mining its acceptance for shipment are as fully within the jurisdic-
tion of the Interstate Commerce Commission when proposed by the 
Director General of Railroads as if proposed by a carrier subject to 
the Interstate Commerce Act. P. 501.

2. An amendment or supplement to a freight tariff schedule, filed with 
the Interstate Commerce Commission, canceling the published 
classification and rates on artificial and natural silk and amending 
a rule so as to include such silk among the articles not accepted for 
shipment, attempts both a classification and a change of regulation 
within the meaning of the Interstate Commerce Act, the reason-
ableness of which, when challenged by a shipper, presents a question 
within the exclusive initial jurisdiction of the Commission. P. 500.

3. Held, that a shipper, complaining of such changes, should apply 
for relief to the Interstate Commerce Commission, and that the 
District Court was without jurisdiction, in the first instance, to 
annul the changes and enjoin carriers from complying with them.

The  case is stated in the opinion.

Mt . Henry Wolf Bikie and Mr. Theodore W. Reath, with 
whom Mr. F. Markoe Rivinus and Mr. Frederic D. Mc-
Kenney were on the brief, for the carriers.

Mr. Harold S. Shertz for The Viscose Company.

Mr . Justi ce  Clarke  delivered the opinion of the court.

Silk, artificial and natural, had been accepted by the 
railway carriers of the country for transportation as
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freight for many years prior to the action which gave 
rise to the question which the Circuit Court of Appeals 
for the Third Circuit has certified herein to this court and 
it had been classified in tariffs as first class. On January 
21, 1920, Walker D. Hines, as Director General of Rail-
roads, authorized an amendment or supplement to the 
appropriate freight tariff schedule so as to cancel the 
published classification and rates on such silk and to so 
amend rule 3 of “Consolidated Freight Classification 
No. 1” as to include it among the articles “that will not 
be accepted for shipment.”

On the 28th of January, 1920, the supplement thus 
authorized was filed with the Interstate Commerce Com-
mission, to become effective on the 29th day of February 
following, and if no other action had been taken the result 
would have been to have excluded such silks from ship-
ment as freight after the effective date, for after that date 
there would not have been any published rate applicable 
to them.

The appellee, The Viscose Company, is an extensive 
manufacturer of artificial silk, eighty per cent, of which 
“it maintains” must be shipped as freight, and, claiming 
that it would suffer great and irreparable damage if the 
supplement to the tariff proposed by the appellants were 
allowed to become effective, on February 26th, three 
days before it would have taken effect, the company 
applied for and obtained a temporary, and later on a 
permanent, injunction from the District Court of the 
United States for the Eastern District of Pennsylvania, 
restraining the Director General of Railroads and the 
other appellants:

(1) “From putting into effect and enforcing the pro-
visions of the said ‘Supplement No. 2 to Consolidated 
Freight Classification No. 1/ designed to cancel the exist-
ing classification of artificial silk as a commodity of 
freight,” and
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(2) “From refusing to accept from The Viscose Com-
pany artificial or fibre silk for transportation under classi-
fications which existed prior to the effective date of said 
Supplement No. 2, or under such other classification as 
may be put into effect thereafter.”

An appeal from the District Court carried the case to 
the Circuit Court of Appeals, which certifies to this court 
the question:

“Did the District Court have jurisdiction to decide 
the matter raised by the complainant’s bill and thereupon 
to annul the said action of the Director General of Rail-
roads and enjoin the carriers from complying therewith?”

Appellants contend that exclusive initial jurisdiction 
over the controversy here involved is in the Interstate 
Commerce Commission and that the appellee should have 
applied to that tribunal for relief. It is argued that the 
proposed supplement, striking silks from the first class 
in the tariffs filed, was a change in classification and that 
the change in rule 3, adding them to the list of commodi-
ties which would not be accepted for shipment as freight, 
was a change of regulation and that over the reasonable-
ness of both of these the Interstate Commerce Commis-
sion is given exclusive initial jurisdiction by §§ 1, 3, 6, 
13 and 15 of the Interstate Commerce Act (34 Stat. 584, 
as amended 36 Stat. 539).

On the other hand, it is argued by the appellee that 
for a common carrier to exclude a commodity from the 
tariffs and to refuse to accept it for shipment is neither 
classification nor regulation, and that an attempt to do 
such a thing presents a question of law for the courts,— 
that exclusion is not classification nor regulation.

Section 1 of the Interstate Commerce Act makes it the 
duty of all carriers subject to its provisions to provide 
and furnish “transportation upon reasonable request 
therefor” . . . “to establish, observe, and enforce 
just and reasonable classifications of property for trans-



DIRECTOR GENERAL v. VISCOSE CO. 501

498. Opinion of the Court.

portation” . . . “ and just and reasonable regulations 
and practices affecting classifications, rates, or tar-
iffs” . » . “and all other matters relating to or con-
nected with the receiving, handling, transporting, storing, 
and delivery of property.” (36 Stat. 539, 545, 546.)

Section 3 of the act makes it unlawful for any carrier 
to subject “any particular description of traffic, to any 
undue or unreasonable prejudice or disadvantage in any 
respect whatsoever.” (24 Stat. 379, 380.)

Section 6 requires every carrier to print and file with the 
Commission schedules in form prescribed, showing “the 
classification of freight in force, . . . and any rules 
or regulations which in any wise change, affect, or deter-
mine . . . the value of the service rendered to the 
. . . shipper.” (34 Stat. 584, 586.)

Section 13 gives to any person or corporation the right 
to apply to the Commission for relief on account of “any-
thing done or omitted to be done by any common carrier 
subject to the provisions of this Act, in contravention of 
the provisions thereof.” (36 Stat. 539, 550.)

And § 15 declares that whenever there is filed “any 
new individual or joint classification, or any new individual 
or joint regulation or practice” the Commission shall 
have power to suspend the operation of such schedule, 
classification, regulation or practice until, upon complaint 
or upon its own initiative, an investigation shall be made, 
and if the proposed classification or regulation is found 
to be unreasonable or otherwise in violation of the act, 
the Commission may find what will be just and reason-
able in the premises and may require the carrier there-
after to conform to its finding. (36 Stat. 539, 552.)

The power to suspend classifications or regulations 
when issued by the President was taken away from the 
Interstate Commerce Commission by the “Act To pro-
vide for the operation of transportation systems while 
under Federal control,” etc. (40 Stat. 451, 456), but the
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power over them after hearing remained, and the power 
to suspend was restored when “The Transportation Act, 
1920,” approved February 28, 1920, became effective 
(41 Stat. 456, 487). The action of the Director General 
of Railroads, under consideration in this case, may, there-
fore, be treated as if it had been taken by a carrier sub-
ject to the act.

Without more, these references to the Interstate Com-
merce Act are sufficient to show that if the proposed 
change in the tariffs, and in the rule, which we are con-
sidering, constituted a change of classification or of regu-
lation within the meaning of the Commerce Act, there 
was ample and specific provision made therein for deal-
ing with the situation through the Commission,—for 
suspending the supplement or rule or annulling either or 
both if investigation proved the change to be unreason-
able, and for providing for just treatment of shippers in 
the future. Strangely enough, it is a shipper not a carrier 
which here seeks to exclude the latter from this extensive 
jurisdiction of the Commission.

The certificate does not state what the purpose of the 
Director General of Railroads was in attempting to make 
the proposed change, but whether it was to permanently 
refuse to carry artificial silk as freight because of its value 
or of the risk involved, or for any other reason, or whether 
the action was taken to clear the way for putting into 
effect a commodity rate higher than the first-class rate 
(as might be done under appropriate conditions, Chamber 
of Commerce, Houston, Texas, v. International & Great 
Northern Ry. Co., 32 I. C. C. 247, 255; Wheeling Cor-
rugating Co. v. Baltimore & Ohio R. R. Co., 18 I. C. C. 
125, 126), in either case it was necessary that the pub-
lished classification of rates should be withdrawn by 
change of the tariffs on file and that notice should be given, 
through rule or regulation, that the silk would not be 
accepted for shipment in the future. Thus the supple-
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ment involved a change in the contents of previously 
filed classification lists and in a rule or regulation of the 
carriers.

That “exclusion is not classification” is an arresting 
but illusory expression. Classification in carrier rate-
making practice is grouping,—the associating in a desig-
nated list, commodities, which, because of their inherent 
quality or value, or of the risks involved in shipment, 
or because of the manner or volume in which they 
are shipped or loaded, and the like, may justly and con-
veniently be given similar rates. To exclude a commod-
ity from all classes is classification of it in as real a sense 
and with as definite an effect as to include it in any one 
of the usual classes. To strike artificial silk from the 
first class and to include it in the “prohibited list” which, 
for any cause, the carrier refuses to accept as freight, 
classifies it and sets it apart in a group subject to special 
treatment, as much as if it had been changed to the second 
class. We cannot doubt that the “exclusion” in this case 
was an attempted “classification,” and that the proposed 
change in rule 3 was an attempted change of regulation, 
applicable to artificial silks, and that when challenged 
by the shipper the reasonableness of both presented a 
question for decision within the exclusive initial juris-
diction of the Interstate Commerce Commission.

Confirmation of this conclusion may be found in Lake- 
and-Rail Butter and Egg Rates, 29 I. C. C. 45. There 
carriers on the Great Lakes issued a supplement to their 
tariffs (as was done here) adding to the list of commodities 
which would not be accepted for shipment, among other 
articles, butter, poultry and eggs. This was defended on 
the ground that such traffic required refrigeration at a 
cost greater than it would bear. Upon complaint by 
shippers to the Interstate Commerce Commission that the 
proposed action was unreasonable, the supplement was 
promptly suspended and upon full hearing it was held
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that the refusal to carry such commodities in the past and 
the attempt to fortify such refusal for the future by filing 
tariffs declining in terms to receive them, were unduly 
prejudicial to the traffic involved, and, the request of 
shippers for such transportation being held reasonable, 
an order that it be furnished was authorized.

The contention of the carriers, faintly made, that the 
common law and not the Interstate Commerce Act fur-
nished the measure of their obligation to the public was 
promptly overruled by the Commission, informed, as it 
was, by wide experience in traffic affairs and in the ad-
ministration of the act.

The importance to the commerce of the country of the 
exclusive, initial jurisdiction which Congress has com-
mitted to the Interstate Commerce Commission need not 
be repeated and cannot be overstated (Texas & Pacific 
Ry. Co. v. Abilene Cotton Oil Co., 204 U. S. 426; Baltimore 
& Ohio R. R. Co. v. Pitcairn Coal Co., 215 U. S. 481; 
Morrisdale Coal Co. v. Pennsylvania R. R. Co., 230 U. S. 
304 ; Minnesota Rate Cases, 230 U. S. 352 ; Texas & Pacific 
Ry. Co. v. American Tie Co., 234 U. S. 138, 146; Pennsyl-
vania R. R. Co. v. Clark Coal Co., 238 U. S. 456, 469, and 
Loomis v. Lehigh Valley R. R. Co., 240 U. S. 43, 49), and, 
concluding, as we do, that this case falls plainly within 
that jurisdiction, the question asked by the Circuit Court 
of Appeals must be answered in the negative.

Question answered, No.

Dissenting: Mr . Justi ce  Mc Kenna , Mr . Justi ce  
Van  Devanter , Mr . Just ice  Pitney  and Mr . Justi ce  
Mc Reynolds .
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J. W. GOLDSMITH, JR.-GRANT COMPANY v. 
UNITED STATES.

ERROR TO THE DISTRICT COURT OF THE UNITED STATES 
FOR THE NORTHERN DISTRICT OF GEORGIA.

No. 214. Argued December 8, 1920.—Decided January 17, 1921,

1. Under § 3450, Rev. Stats., which declares, inter alia, that every 
carriage, or other conveyance whatsoever, used in the removal or 
for the deposit and concealment of goods removed, deposited or 
concealed with intent to defraud the United States of any tax thereon, 
shall be forfeited, an automobile, so used by a person who had it on 
credit from an owner who retained the title, is subject to libel and 
forfeiture, although the owner was without notice of the forbidden 
use. The statute treats the thing as the offender. P. 509.

2. So construed and applied, the statute does not deprive the owner 
of property in violation of the Fifth Amendment. Id.

3. Section 3450, in this respect, is not modified or affected by §§ 3460 
and 3461. P. 512.

Affirmed.

The  case is stated in the opinion.

Mr. L. C. Hopkins, with whom Mr. C. T. Hopkins, Mr. 
J. L. Hopkins and Mr. Charles B. Shelton were on the 
brief, for plaintiff in error:

Forfeiture of the property of an innocent man for the 
wrong of another is violative of fundamental rights. The 
exact language of § 3450, Rev. Stats., if strictly taken, 
authorizes such a forfeiture.

Therefore § 3450 is unconstitutional, unless it can be so 
construed as not to authorize such a forfeiture. Such a 
construction is possible. United States v. Doremus, 249 
U. S. 86.

If it is claimed that in Dobbins’s Distillery v. United 
States, 96 U. S. 395, and United States v. Stowell, 133
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U. S. 1, this court has decided against such a construction 
of statutes similar to § 3450, we respectfully submit that 
(with the possible exception of the butts in the latter 
case), those two cases are distinguishable on their facts 
from the case at bar. If the facts as to the butts in the 
Stowell Case are not so distinguishable, we think this 
court should review and overrule that part of that deci-
sion.

But no question as to the constitutionality of the acts 
there under consideration was made in either of those cases. 
The constitutional question made in the case at bar is 
open.

The theory that in these in rem proceedings the thing 
is the offender and forfeitable irrespective of the guilt or 
innocence of its owner, is a worn out fiction, to which 
the Circuit Courts of Appeals still adhere in these for-
feiture cases. It should be discarded. Boyd v. United 
States, 116 IT. S. 616; Coffey v. United States, 116 U. S. 
427.

Congress having no general police power, and the Act 
of 1866, of which § 3450 is a part, being a revenue act, 
Congress had no power to put into it any penalty which 
was not a reasonable and necessary aid to the collection 
of the revenue. The forfeiture provision of § 3450 is not 
such an aid. It is neither reasonable nor necessary. If 
the objectionable features of § 3450 were inserted in an 
attempt to exercise the police power, they are void. 
United States v. Jin Fuey Moy, 241 IT. S. 394; United 
States v. Dewitt, 9 Wall. 41.

Mrs. Annette Abbott Adams, Assistant Attorney Gen-
eral, for the United States:

By a long line of decisions it has been established that 
the forfeitures authorized by these two statutes (Rev. 
Stats., §§ 3450, 3062) are absolute and include the in-
terest of an owner who was not a participant in the illegal
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acts which effected the forfeiture, and had no knowledge 
of them. United States v. Two Horses, 28 Fed. Cas. 
16,578; United States v. Two Bay Mules, 36 Fed. Rep. 84; 
Dobbins’s Distillery v. United States, 96 U. S. 395; United 
States v. One Black Horse, 129 Fed. Rep. 167; United 
States v. Stowell, 133 U. S. 1; United States v. Mincey, 
254 Fed. Rep. 287; Logan v. United States, 260 Fed. Rep. 
746; and United States v. One Saxon Automobile, 257 Fed. 
Rep. 251, overruling United States v. Two Barrels Whisky, 
96 Fed. Rep. 479.

Similar forfeitures have been sustained under other 
revenue acts. United States v. ^4^7« Pounds of Tobacco, 
103 Fed. Rep. 791; United States v. 220 Patented Machines, 
99 Fed. Rep. 559; United States v. The Little Charles, 26 
Fed. Cas. 16,612; United States v. Brig Malek Adhel, 2 
How. 209; The Hampton, 5 Wall. 372; The Frolic, 148 
Fed. Rep. 921.

The statute, so construed, is constitutional. Similar 
forfeiture statutes have been in effect since the founda-
tion of the Nation, and the principle upon which they 
are based was, even before that, established in the general 
law. These forfeitures are based primarily upon the 
proposition that it is the thing that offends. It has long 
been recognized that it is within the power of government 
to require owhers of property to assume certain obligations 
regarding its control and disposition. See People v. Bar-
bier e, 33 Cal. App. 770, and cases cited.

There is nothing unreasonable in requiring the owner 
of a vehicle to see to it that his property is not used in the 
execution of frauds upon the Government. And if for 
failure so to do his property becomes forfeited to the 
United States, his hardship is no greater than that en-
dured by the innocent purchaser without notice, who is 
held to take nothing by his purchase after the offense. 
See Henderson’s Distilled Spirits, 14 Wall. 44; United 
States v. 1,960 Bags of Coffee, 8 Cranch, 398.
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Mr . Justic e Mc Kenna  delivered the opinion of the 
court.

By an Act of Congress passed July 13, 1866, c. 184, 14 
Stat. 98, 151 (now § 3450, Revised Statutes, and we shall 
so refer to it), it was enacted that, “ Whenever any goods 
or commodities for or in respect whereof any tax is or 
shall be imposed, . . . are removed, or are deposited 
or concealed in any place, with intent to defraud the 
United States of such tax, or any part thereof, all such 
goods and commodities, . . . shall be forfeited; and 
in every such case all the casks, vessels, cases, or other 
packages whatsoever, containing, or which shall have con-
tained, such goods or commodities, respectively, and every 
vessel, boat, cart, carriage, or other conveyance whatso-
ever, and all horses or other animals, and all things used 
in the removal or for the deposit or concealment thereof, 
respectively, shall be forfeited.”

In pursuance of this enactment a libel was filed against 
a Hudson automobile of the appraised value of $800, and 
it charged that the automobile before its seizure was used 
by three persons who were named, in the removal and 
for the deposit and concealment of 58 gallons of distilled 
spirits upon which a tax was imposed by the United 
States and had not been paid.

Plaintiff in error, herein referred to Rs the Grant Com-
pany, was, on its petition, permitted to intervene and to 
give bond and replevy the automobile.

The Company subsequently answered, alleging the 
facts hereinafter mentioned, and, in addition, pleaded 
against a condemnation and forfeiture of the car the Con-
stitution of the United States, especially Article V of 
Amendments, which prohibits the deprivation of life, 
liberty or property without due process of law.

The case was tried to a jury upon an agreed statement 
of facts, which recited that: The Grant Company was a
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seller of automobiles and was the owner in fee simple of 
the automobile seized in this case, and sold it, retaining 
the title for unpaid purchase money, to J. G. Thompson 
[he was named in the libel], who was a taxi-cab operator, 
and W. M. Lamb, who was in the newspaper business; 
that the car was used by Thompson in violation of § 3450, 
Rev. Stats., but that such use was without the knowledge 
of the Company or of any of its officers, nor did it or they 
have any notice or reason to suspect that it would be il-
legally used.

The court charged the jury to render a verdict finding 
the car guilty, overruling a motion of the Grant Company 
to direct a verdict for it on the grounds: (1) That § 3450, 
Rev. Stats., was in violation of Article V of Amendments 
of the Constitution of the United States, in that it de-
prived the Grant Company of its property without due 
process of law. (2) That the section was not to be con-
strued to forfeit the title of a third party entirely innocent 
of wrongdoing, and that the proper construction of the 
section was that it contemplated forfeiting only the in-
terest or title of the wrongdoer. (3) That the title re-
served by the Company for the balance of the purchase 
money had never been divested, and, therefore, could not 
be condemned, and that only the interest of Thompson 
and Lamb could be condemned.

The jury found the car guilty, and in pursuance of the 
verdict a judgment of condemnation and forfeiture was 
entered, but, as a bond with security had been given for 
the car, it was adjudged that the United States recover 
from the Grant Company as principal and J. W. Gold-
smith, Jr., as security, the principal sum' of $800 and 
costs. Execution was awarded accordingly.

Motion for a new trial was denied, and this writ of error 
was then prosecuted.

This statement indicates the questions in the case and, 
as we have seen, involves the construction of § 3450 and
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its constitutionality, if it be not construed as contended 
by the Grant Company.

If the case were the first of its kind, it and its apparent 
paradoxes might compel a lengthy discussion to harmonize 
the section with the accepted tests of human conduct. 
Its words taken literally forfeit property illicitly used 
though the owner of it did not participate in or have 
knowledge of the illicit use. There is strength, therefore, 
in the contention that, if such be the inevitable meaning 
of the section, it seems to violate that justice which should 
be the foundation of the due process of law required by 
the Constitution. It is, hence, plausibly urged that such 
could not have been the intention of Congress, that Con-
gress necessarily had in mind the facts and practices of 
the world and that, in the conveniences of business and 
of life, property is often and sometimes necessarily put 
into the possession of another than its owner. And it 
follows, is the contention, that Congress only intended to 
condemn the interest the possessor of the property might 
have to punish his guilt, and not to forfeit the title of the 
owner who was without guilt.

Regarded in this abstraction the argument is formidable, 
but there are other and militating considerations. Con-
gress must have taken into account the necessities of the 
Government, its revenues and policies, and was faced 
with the necessity of making provision against their viola-
tion or evasion and the ways and means of violation or 
evasion. In breaches of revenue provisions some forms of 
property are facilities, and therefore it may be said, that 
Congress interposes the care and responsibility of their 
owners in aid of the prohibitions of the law and its puni-
tive provisions, by ascribing to the property a certain 
personality, a power of complicity and guilt in the wrong. 
In such case there is some analogy to the law of deodand 
by which a personal chattel that was the immediate cause 
of the death of any reasonable creature was forfeited.
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To the superstitious reason to which the rule was ascribed, 
Blackstone adds “that such misfortunes are in part owing 
to the negligence of the owner, and therefore he is properly 
punished by such forfeiture.” And he observed, 11A like 
punishment is in like cases inflicted by the Mosaical law: 
‘if an ox gore a man that he die, the ox shall be stoned, 
and his flesh shall not be eaten.’ And, among the Athe-
nians, whatever was the cause of a man’s death, by falling 
upon him, was exterminated or cast out of the dominions 
of the republic.” See also The Blackheath, 195 U. S. 361, 
366, 367; Liverpool &c. Navigation Co. v. Brooklyn Ter-
minal, 251 U. S. 48, 53.

But whether the reason for § 3450 be artificial or real, 
it is too firmly fixed in the punitive and remedial juris-
prudence of the country to be now displaced. Dobbins's 
Distillery v. United States, 96 U. S. 395, is an example of 
the rulings we have before made. It cites and reviews 
prior cases, applying their doctrine and sustaining the 
constitutionality of such laws. It militates, therefore, 
against the view that § 3450 is not applicable to a property 
whose owner is without guilt. In other words, it is the 
ruling of that case, based on prior cases, that the thing 
is primarily considered the offender. And the principle 
and practice have examples in admiralty. The Palmyra, 
12 Wheat. 1.

The same principle was declared in United States v. 
Stowell, 133 U. S. 1. The following cases at circuit may 
also be referred to: United States v. Mincey, 254 Fed. Rep. 
287 (1918); Logan v. United States, 260 Fed. Rep. 746 
(1919); United States v. One Saxon Automobile, 257 Fed. 
Rep. 251; United States v. 2461(g Pounds of Tobacco, 103 
Fed. Rep. 791; United States v. 220 Patented Machines, 
99 Fed. Rep. 559.

Counsel resist the reasoning and precedent of these 
cases in an argument of considerable length erected on 
the contention of the injustice of making an innocent man
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suffer for the acts of a guilty one, and the anxious solicitude 
the court must feel and exercise, and which, it is said, it 
has often expressed, and by which it has been impelled 
to declare laws unconstitutional that offend against reason 
and justice.

The changes are rung on the contention, and illustra-
tions are given of what is possible under the law if the 
contention be rejected. It is said that a Pullman sleeper 
can be forfeited if a bottle of illicit liquor be taken upon 
it by a passenger, and that an ocean steamer can be con-
demned to confiscation if a package of like liquor be inno-
cently received and transported by it. Whether the in-
dicated possibilities under the law are justified we are 
not called upon to consider. It has been in existence since 
1866, and has not yet received such amplitude of appli-
cation. When such application shall be made it will be 
time enough to pronounce upon it. And we also reserve 
opinion as to whether the section can be extended to 
property stolen from the owner or otherwise taken from 
him without his privity or consent.

Counsel further urge that § 3450 should be read in con-
nection with §§ 3460 and 3461, and other sections of the 
Revised Statutes, and should be construed to provide for 
the forfeiture of no interest for which those sections offer 
protection. We are, however, unable to concur with 
counsel that they modify the requirement or effect of 
§ 3450. They have no relation to the latter section, nor 
is their remedy applicable to cases under that section.

There is an intimation that in the prior cases there was 
something in the relation of the parties to the property 
or its uses from which it was possible to infer its destina-
tion to an illegal purpose; at any rate, the risk of such 
purpose; and that such relation had influence in the deci-
sion of the cases.

We are unable to accept the intimation. There may, 
indeed, be greater risk to the owner of property in one
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form or purpose of its bailment than in another, but 
wrong cannot be imputed to him by reason of the form or 
purpose. It is the illegal use that is the material consid-
eration, it is that which works the forfeiture, the guilt or 
innocence of its owner being accidental. If we should 
regard simply the adaptability of a particular form of 
property to an illegal purpose, we should have to ascribe 
facility to an automobile as an aid to the violation of the 
law. It is a “thing” that can be used in the removal of 
“goods and commodities” and the law is explicit in its 
condemnation of such things.

Judgment affirmed.

Mr . Justice  Mc Reyno lds  dissents.

BULLOCK, JUDGE OF THE CIRCUIT COURT OF 
THE FIFTH JUDICIAL CIRCUIT OF THE STATE 
OF FLORIDA, ET AL. v. STATE OF FLORIDA 
UPON THE RELATION OF THE RAILROAD 
COMMISSION OF THE STATE OF FLORIDA 
ET AL.

CERTIORARI TO THE SUPREME COURT OF THE STATE OF
FLORIDA.

No. 262. Argued December 6, 7, 1920.—Decided January 17, 1921.

1. The judgment of the state Supreme Court was reviewable in this 
case by certiorari and not by writ of error. P. 518.

2. Where a judgment of a state Supreme Court prohibiting proceed-
ings in a lower court was essentially based on the denial of a sub-
stantive right claimed by a party, this court is not precluded from 
reviewing, on a constitutional ground, by the fact that the judg-
ment was in terms based on a denial of the prohibited court’s juris-
diction. P. 520.



514 OCTOBER TERM, 1920.

Argument for Petitioners. 254 U. S.

3. Apart from statute or express contract, those who invest in a rail-
road, though built under a charter and the eminent domain power 
received from the State, are not bound to go on operating at a 
loss if there is no reasonable prospect of future profit; and their 
right to stop does not depend upon the consent of the State. 
P. 520.

4. Where a state Supreme Court prohibited a lower court, in fore-
closing a railroad, from authorizing and confirming a sale with 
liberty to the purchaser to dismantle the railroad, basing its de-
cision upon the ground that the State was not a party and that 
the dismantling could not be so authorized without the State’s 
consent, held, that the prohibition could not affect the constitu-
tional rights of the mortgagor, since the right to dismantle, as 
against the State, could not be conferred by a foreclosure decree 
in the State’s absence, and would pass to the purchaser, if it existed, 
whether the decree so provided or not. P. 521.

5. Whether a State is bound by a foreclosure proceeding to which it 
voluntarily makes itself a party before final decree, is a local ques-
tion, the decision of which this court will not review in a case from 
a state court. P. 522.

82 So. Rep. 866, affirmed.

The  case is stated in the opinion.

Mr. George C. Bedell for petitioners:
The judgment and writ of prohibition under review 

deprive the mortgagee Hood of his property without due 
process of law, and deny to him the equal protection of 
the law, contrary to the Fourteenth Amendment. Brooks- 
Scanlon Co. v. Railroad Commission of Louisiana, 251 
U. S. 396, 399.

See also Munn v. Illinois, 94 U. S. 113, 116; Mississippi 
Railroad Commission v. Mobile & Ohio R. R. Co., 244 
U. S. 388; Northern Pacific Ry. Co. v. North Dakota, 236 
U. S. 585, 595; Norfolk & Western Ry. Co. v. West Vir-
ginia, 236 U. S. 605, 609, 614.

The court’s finding that the railroad cannot be oper-
ated except at a loss is conclusive and has not been ques-
tioned by the Supreme Court of Florida.
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Before such conclusion was reached, however, the State 
was not only given an opportunity to test that matter 
through the operation of the road for more than a year 
by a receiver of its own choice, but was given every op-
portunity to prove the contrary. It was formally made 
a party to this cause on March 27, 1919, but had been 
actively engaged in the litigation for more than a year 
prior thereto.

In the opinion rendered upon the demurrer to the sug-
gestion in the prohibition case, something is said to the 
effect that the State was not made a party to the suit 
until after the decree of foreclosure had been entered and 
the sale of the property made, but when the court came 
to settle the judgment to be rendered in the case, its ruling 
was not based upon any matter of procedure, but squarely 
upon the authority of the Circuit Court, which was pro-
hibited “from exercising any further jurisdiction in said 
cause relating to the junking of said property” and “from 
undertaking by decree, order or otherwise to authorize 
the dismantling of said railroad, or the taking up and 
selling of the rails therefrom.” And this view has ex-
pression by the same court in the subsequent case of 
Anderson v. Dent, 85 So. Rep. 151.

Under state statutes and constitution, the trustee’s 
rights are limited to the rights of a lienor, that is, to the 
proceeds of the mortgaged property, and do not extend 
to the corpus, and enforcement of the lien can only be 
sought by foreclosure in the Circuit Court. Denial to 
a trustee of the right to subject the proceeds of the prop-
erty to his Hen is a deprivation of the very substance of 
his right. New York Trust Co. v. Portsmouth & Exeter 
St. Ry. Co., 192 Fed. Rep. 728; Jack v. Williams, 113 
Fed. Rep. 823, affd. 145 Fed. Rep. 281; Central Bank & 
Trust Corp. v. Cleveland, 252 Fed. Rep. 530; Iowa v. Old 
Colony Trust Co., 215 Fed. Rep. 307; Brooks-Scanlon Co. 
v. Railroad Commission of Louisiana, supra.
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The Supreme Court of Florida has indicated no other 
means whereby a mortgagee can have relief than by fore-
closure suit and the statutes make it clear that he must 
get his relief from the proceeds of the foreclosure sale or 
not at all. To deny him the right in the foreclosure case 
to have the property sold for the purpose of dismantling 
is to deny him the only redress that will permit him to 
subject all that is of any value to the lien of his mortgage. 
The statutes stand to-day precisely as they stood when the 
trust deed was made. Butz v. Muscatine, 8 Wall. 575. 
The holding of the Supreme Court of Florida affects the 
essential qualities of the plaintiff’s lien. The J. E. Rum-
bell, 148 U. S. 1; Green v. Biddle, 8 Wheat. 76, 84; Bronson 
v. Kinzie, 1 How. 311; Gantly’s Lessee v. Ewing, 3 How. 
707; Barnitz v. Beverly, 163 U. S. 118; Bradley v. Lightcap, 
195 U. S. 1.

The practical effect of the ruling of the court is to take 
from the plaintiff’s security all that there is of any value 
in it that the property may be held for public use, and 
this is depriving plaintiff of his property without due 
process of law. Brooks-Scanlon Co. v. Railroad Commis-
sion of Louisiana, supra; Ochoa v. Hernandez, 230 U. S. 
139, 161.

The effect of the judgment and writ of prohibition was 
to restrict the plaintiff’s right to the sale of the property 
with this limitation upon its use: that it shall not be dis-
membered when its use means continuing loss. Under 
the decisions of this court that is confiscation. Smyth v. 
Ames, 169 U. S. 466; Northern Pacific Ry. Co. v. North 
Dakota, supra; Norfolk de Western Ry. Co. v. West Vir-
ginia, supra.

Mr. Dozier A. De Vane for respondents:
The authority of the State sustained by the Supreme 

Court of Florida neither deprives the trustee of his prop-
erty without due process of law nor subjects private prop-
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erty.to public uses without compensation. The decision 
merely holds that an inferior court is without jurisdiction 
to order dismantling of a carrier’s property to satisfy a 
creditor’s lien taken upon property then charged with a 
public duty, where the State is not a party to such suit. 
If the mortgage lien contracted for is ineffectual to se-
cure the indebtedness, the mortgagee can not justly com-
plain, since the Hen was taken under the law governing 
the subject-matter of the Hen, Barton v. Barbour, 104 
U. S. 126; and “ there is no statute in this State giving 
such authority to the courts or to other tribunals.” 82 
So. Rep. 866.

This presents no-question reviewable by this court.
The State has maintained throughout this proceeding 

that the trustee has no right to have determined in a 
foreclosure suit the question of dismantling of a carrier’s 
property and that this was especially true where .the State 
was not a party to the proceedings. The rights of the 
purchaser at the foreclosure proceedings are not involved 
in this case and can not be considered. Neither is the 
right of the owners of the property to discontinue opera-
tion and dismantle.

“Upon principle it would seem plain that railroad prop-
erty once devoted and essential to public use, must re-
main pledged to that use so as to carry to full com-
pletion the purpose of its creation; and that this public 
right ... is superior to the property rights of cor-
porations, stockholders and bond-holders.” And, “a cor-
poration . . . has no right as against the State to 
abandon the enterprise.” Gates v. Boston & New York 
R. R. Co., 53 Connecticut, 333. t

See also Thomas v. Railroad Co., 101 U. S. 71; Central 
Transportation Co. v. Pullman's Palace Car Co., 139 
U. S. 24.

This duty of a carrier is most frequently defined in the 
following language: “Such corporations may not by any
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act of their own, without the consent of the State, dis-
able themselves from performing the functions the under-
taking of which was the consideration for the public 
grant.” Thomas v. Railroad Co., supra; King v. Severn 
& Wye R. R. Co., 2 Barn. & Aid. 646; and many other 
cases.

Persons in private business may abandon it at their 
whim or pleasure. Not so with a railroad. It is a public 
highway. It is created by the State for the public use. 
It exercises the State’s great power of eminent domain 
for the public good. Barton v. Barbour, 104 U. S. 135; 
Ellis v. Tampa Water Works Co., 57 Florida, 533; Ellis v. 
Atlantic Coast Line R. R., 53 Florida, 650; Gainesville v. 
Gainesville Gas & Electric Power Co., 65 Florida, 404.

Mr . Just ice  Holmes  delivered the opinion of the court.

This is a proceeding by the relators seeking a prohibi-
tion forbidding a State judge of a lower Court to confirm 
a sale of a railroad “for the purpose of and with the privi-
lege on the part of the purchaser of dismantling the 
same” as authorized by a foreclosure decree. The trustee 
of the mortgage under foreclosure was made a party to 
the proceeding and demurred upon the ground that the 
prohibition would deprive him of his property without 
due process of law contrary to the Fourteenth Amend-
ment of the Constitution of the United States. The 
Supreme Court of Florida granted the prohibition, 82 So. 
Rep. 866, and thereupon this defendant sued out a writ 
of error and filed a petition for a writ of certiorari from 
this Court. Action upon the latter was postponed to the 
hearing on the writ of error. Certiorari being the only 
remedy the petition is granted, as the case is deemed a 
proper one to be reviewed.

The road concerned is that of the Ocklawaha Valley 
Railroad Company. It succeeded by foreclosure of a
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previous mortgage to a logging road, and gave the present 
mortgage to Hood, one of the plaintiffs in error, in trust 
for the bondholders. The bonds are held by the Assets 
Realization Company. Before the present bill for fore-
closure was filed the Railroad Company had applied to 
the Railroad Commission for leave to cease operations, 
had been refused, and the State, by the Railroad Com-
mission, had obtained an injunction forbidding the dis-
mantling of the road and requiring it to go on. It ceased 
operations however on December 7, 1917. On December 
10, 1917, the bill to foreclose was filed. On the same day 
the State filed a bill in the same Court, ancillary to its 
other bill, asking for a receiver to operate the road until 
further order, and a few days later sought to have its bill 
consolidated with the foreclosure suit. This was denied 
and the State’s bill was dismissed. The decree of fore-
closure complained of was entered on December 24, 1917, 
but on January 22, 1918, in deference to the State’s con-
tention that the road could be run at a profit, although 
the State had not been admitted formally as a party, 
H. S. Cummings was appointed a receiver, he being the 
most available man and being able by his connections to 
give the road a good deal of business in the way of carrying 
lumber. After nearly a year’s trial the Court was satisfied 
that the road could not go on and thereupon ordered a 
sale which was made on February 3, 1919. On March 27, 
1919, the Court admitted the State as a party and in-
formed counsel that if it turned out, as the receiver and 
State insisted, “that the road was operating so as to pay 
expenses of operation and the taxes and had some reason-
able show for business the sale would not be confirmed.” 
On May 5, 1919, the Court entered an order finding that 
the road was hopelessly insolvent and could not be oper-
ated so as to have any net income whatever but postpon-
ing confirmation of the sale until May 12, before which 
time the proceedings for prohibition were begun.
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The foreclosure decree of December 24, 1917, provided 
for a first offer of the road to be used as a common carrier, 
but if less than $200,000 was bid, there was to be a second 
offer with the privilege of dismantling. If, however, the 
bid on the second offer did not exceed by $100,000 the 
bid under the first offer, if there was one, the bid under 
the first offer was to be accepted. The trustee for bond-
holders was authorized to use the indebtedness of the 
company in bidding and to apply his bid, if accepted, to 
the same. There was no bid on the first offer and the 
Assets Realization Company bought the property under 
the second. The prohibition is against confirming the 
sale and against so much of the foreclosure decree as au-
thorized the second offer or dismantling the road. The 
ground of decision was that in the absence of statute a 
railroad company has no right to divert its property to 
other uses without the consent of the State and th^t the 
lower Court had no jurisdiction to make the prohibited 
portion of the decree in a proceeding to which the State 
was not a party until after the decree had been made.

It is not questioned that the lower Court had jurisdic-
tion of the foreclosure and it is not suggested that any 
statute forbids the decree that was made. The decision 
of the Court proceeds upon a doctrine as to the duty of 
the railroad company, again a duty not based upon stat-
ute, and although stated in terms of jurisdiction, depends 
entirely upon a determination of what the rights of the 
company are. If the company had the right to stop its 
operations and dismantle its road we do not understand 
that it is doubted that the decree might embody that 
right in its order of sale. If we are correct, the word 
jurisdiction must not prevent a further consideration of 
the case. Kenney v. Supreme Lodge of the World, Loyal 
Order of Moose, 252 U. S. 411, 414, 415.

Apart from statute or express contract people who have 
put their money into a railroad are not bound to go on
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with it at a loss if there is no reasonable prospect of 
profitable operation in the future. Brooks-Scanlon Co. v. 
Railroad Commission of Louisiana, 251 U. S. 396. No 
implied contract that they will do so can be elicited from 
the mere fact that they have accepted a charter from the 
State and have been allowed to exercise the power of 
eminent domain. Suppose that a railroad company should 
find that its road was a failure, it could not make the 
State a party to a proceeding for leave to stop, and 
whether the State would proceed would be for the State 
to decide. The only remedy of the company would be to 
stop, and that it would have a right to do without the 
consent of the State if the facts were as supposed. Pur-
chasers of the road by foreclosure would have the same 
right.

But the foreclosure was not a proceeding in rem and 
could confer no rights except those existing in the mort-
gagor. A purchaser at the sale would acquire all such 
right as the mortgagor had to stop operations, whatever 
words were used in the decree, and, whatever the words, 
would get no more. The prohibition excluding from the 
decree the words purporting to authorize dismantling 
the road did not cut down the future purchaser’s rights, 
any more than did the presence of those words enlarge 
them. Therefore the action of the Supreme Court is not 
open to objection under the Constitution of the United 
States, although it may be that it hardly would have been 
taken if the authority to dismantle had not sounded more 
absolute than it could be in fact, considering the nature 
of the proceeding. Without previous statute or contract 
to compel the company to keep on at a loss would be an 
unconstitutional taking of its property. But the prohi-
bition does not compel the company to keep on, it simply 
excludes a form of authority from the decree that gives 
the illusion of a power to turn the property to other uses 
that cannot be settled in that case.
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As the State voluntarily made itself a party to the fore-
closure suit before the decree went into effect, as indeed 
the decree never has, it might seem that the State ought 
to be bound in a way that otherwise it would not be. But 
if in a revisory proceeding the higher State Court says 
that the State should not be bound and that the decree 
was wrong in this particular, that is a local question with 
which we have nothing to do. The result is that although 
the State Court may have acted on questionable or er-
roneous postulates there is nothing in its action that calls 
for a reversal of its judgment.

Writ of Error dismissed.
Writ of Certiorari granted. 
Judgment affirmed.

EX PARTE IN THE MATTER OF MUIR, MASTER 
OF THE GLENEDEN.

PETITION FOR A WRIT OF PROHIBITION AND/OR FOR A WRIT 

OF MANDAMUS.

No. 18, Original. Argued January 7, 1919.—Decided January 17, 1921.

1. Over a privately-owned ship, arrested in the District, and a libel 
for damages due to a collision alleged to have resulted from negli-
gence of the owner’s agents, the District Court has prima fade 
jurisdiction; and a mere allegation that the ship is an admiralty 
transport in the service of a foreign government is not enough to 
establish her immunity. P. 532.

2. A foreign government is entitled to appear in the District Court 
and propound its claim to a vessel in a libel suit upon the ground 
that the status of the vessel is public and places it beyond the juris-
diction; or its accredited representative may appear in its behalf; or, 
its claim, if recognized by our executive department, may be pre-
sented to the court by a suggestion made by or under authority of the
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Attorney General; but the public status of the ship, when in doubt, 
can not be determined upon a mere suggestion of private counsel 
appearing as amici curias in behalf of the embassy of the foreign 
government. P. 532.

3. This court, in its discretion, may decline to issue the writs of pro-
hibition and mandamus to prevent exercise of jurisdiction by the 
District Court in an admiralty proceeding, where the jurisdiction 
is merely in doubt and the state of the case is such that the question 
may well be reconsidered by the District Court and on appeal. 
P. 534.

Rule discharged and petition dismissed.

The  case is stated in the opinion.

Mr. John M. Woolsey, with whom Mr. J. Parker Kirlin 
and Mr. D. M. Tibbetts were on the brief, for petitioner:

The Gleneden as a British Admiralty transport in the 
service of the British Government was and is immune 
from arrest under process of the courts of the United 
States and should have been released by the United 
States District Court for the Eastern District of New 
York on the suggestion filed by counsel for the British 
Embassy as amid curice.

The method of proving the status of the Gleneden as 
a British public ship by a suggestion filed in behalf of 
the British Embassy by counsel appearing as amid curice 
was in accordance with the well established practice. 
The Roseric, 254 Fed. Rep. 154; The Athanasios, 228 Fed. 
Rep. 558; The Maipo, 252 Fed. Rep. 627; The Adriatic, 
253 Fed. Rep. 489.

On the facts shown by the suggestion the ship was im-
mune and the District Court should have released her 
forthwith on that representation. The Exchange, 7 
Cranch, 116; The Roseric, supra; The Broadmayne [1916], 
Prob. 64; The Messicano, 32 T. L. R. 519; The Erissos 
(Lloyd’s List, Oct. 24, 1917); The Crimdon, 35 T. L. R. 
81.

It follows that the District Court exercised an unwar-
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ranted assumption of power in retaining the Gleneden 
under process of arrest in order to force the giving of 
security. For, as the vessel was immune from process, 
there was no way in which the court could legally force 
an appearance by the owner of the vessel.

In our jurisprudence jurisdiction can only be obtained 
by personal service; of process or by attachment or arrest 
of property. Ex parte Indiana Transportation Co., 244 
U. S. 456. A ship must be either a public ship or a pri-
vate ship. Tucker v. Alexandroff, 183 U. S. 424, 446. 
If she was a public ship, which is conclusively proved by 
the suggestion, she was and is immune from process.

It has been held both here and in England that the 
question of the immunity of a vessel from arrest can be 
properly raised on an agreement such as that made here 
to give a bond in the event that the vessel is held not to 
be immune. The Florence H, 248 Fed. Rep. 1012, 1014; 
The Ro serie, supra; The Crimdon, supra.

The jurisdiction of this court to grant the relief asked 
is undoubted. There is not any other remedy. An ap-
peal would not have been possible either to this court 
or to the Circuit Court of Appeals because the order re-
quiring the giving of a bond was not a final order as 
against any party to the case.

Considerations of public policy and comity between 
the Government of the United States and the Govern-
ment of Great Britain and the necessity for a speedy de-
termination of the important questions here involved re-
quire the granting the relief prayed.

Mr. Homer L. Loomis, with whom Mr. Joseph A. Bar-
rett and Mr. J. Alvis Grace were on the brief, for re-
spondent.

Mr. Frederic R. Coudert and Mr. Howard Thayer Kings-
bury, as amici curioe, in behalf of the British Embassy:
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As an Admiralty transport, in the public service of 
the British Government, the Gleneden is immune from 
judicial process. The Exchange, 7 Cranch, 116; Moore’s 
Int. Law Dig., vol. 2, p. 576; Moitez v. The South Carolina, 
Bee, 422, 17 Fed. Cas. No. 9,697; Briggs v. Light-Boats, 
11 Allen, 157; The Fidelity, 9 Ben. 333; affd. 16 Blatchf. 
569; The John McCraken, 145 Fed. Rep. 705; The Thomas 
A. Scott, 10 L. T. R. (N. S.) 726; The Tartar, Moore’s 
Int. Law Dig., vol. 2, p. 577; The Constitution, L. R. 4 
P. D. 39; The Parlement Beige, L. R. 5 P. D. 197, reversing 
L. R. 4 P. D. 129; The Maipo, 252 Fed. Rep. 627; Young 
v. >8. S. Scotia [1903], A. C. 501; The Broadmayne [1916], 
Prob. 64; The Messicano, 32 T. L. R. 519; The Erissos, 
(Lloyd’s List, Oct. 24, 1917); The Crimdon, 35 T. L. R. 
81; The Roseric, 254 Fed. Rep. 154. The case of The 
Attualita, 238 Fed. Rep. 909, was distinguished in The 
Roseric, supra, on the ground that it was decided before 
this country became a co-belligerent.

This court has very recently held that the change in 
international relations caused by this nation becoming a 
co-belligerent instead of a neutral alters the relation of 
the court to cases having an international aspect. See 
Watts, Watts & Co. v. Unione Austriaca, 248 U. S. 9.

The Luigi, 230 Fed. Rep. 493, was also decided while 
this country was neutral and no official representations 
were made therein until after the vessel had been released 
upon a bond voluntarily given by her private owners.

There is another class of distinguishable cases, in which 
property belonging to a government has nevertheless 
been subjected to a Hen for salvage or general average 
when such Hen could be enforced without disturbing the 
possession and control of government representatives. 
See The Siren, 7 Wall. 152; The Davis, 10 Wall. 15; Long 
v. The Tampico, 16 Fed. Rep. 491; United States v. Wilder, 
3 Sumner, 308; The Johnson Lighterage Co. No. 2^, 231 Fed. 
Rep. 365.
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The test applied in these cases is whether the private 
lien can be asserted without interfering with the actual 
employment of the property in the public service. The 
Fidelity, supra.

Other cases, however, lay down the broader principle 
that property belonging to a sovereign Government is 
absolutely immune from local jurisdiction, irrespective of 
its immediate physical possession. Hassard v. United 
States of Mexico, 29 Mise. 511; 46 App. Div. 623; 173 
N. Y. 645; Vavasseur v. Krupp, L. R. 9 Ch. D. 351; and 
see Moore’s Int. Law Digest, vol. 2, pp. 591-593.

It may be noted that this rule does not apply where the 
sovereign consents to be sued (United States v. Morgan, 
99 Fed. Rep. 570), or to an uncondemned prize brought 
into a neutral port in violation of neutrality (The Appam, 
243 U. S. 124).

Counsel also distinguished: The Charkieh, L. R. 8 Q. B. 
197; L. R. 4 Adm. & Eccl. 59; Oyster Police Steamers of 
Maryland, 31 Fed. Rep. 763; Workman v. New York City, 
179 U. S. 552; The Florence H, 248 Fed. Rep. 1012; The 
Prins Frederik, 2 Dod. 451 (see The Parlement Beige, 
L. R. 5 P. D. 213; De Haber v. Queen of Portugal, 17 Q. B. 
171); The Swallow, Swab. 30; The Inflexible, Swab. 32.

The criteria of immunity are government control and 
dedication to the public service. When government con-
trol intervenes, neither ownership nor technical possession 
fixes liability to process, mesne or final, upon the vessel 
or her owners. See The Utopia [1893], A. C. 492, 499.

In this case the Privy Council referred to The Parlement 
Beige, supra, as an accepted authority, and in The Castle-
gate [1893], A. C. 38, 52, the House of Lords also cited it 
with approval.

The public importance of the question is not affected 
by the armistice.

The suggestion of immunity by counsel for the British 
Embassy is a proper method of procedure, and is conclu-
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sive as to the official facts thus stated. Dillon v. Strat- 
hearn 8. 8. Co., 248 U. S. 182.

This court has power to grant appropriate relief in this 
proceeding and such relief is necessary to meet the 
situation.

Mr . Justi ce  Van  Devanter  delivered the opinion of 
the court.

On July 28, 1917, the Gleneden, a British steamship 
privately owned, and the Giuseppe Verdi, an Italian 
steamship similarly owned, came into collision in the 
Gulf of Lyons, both being seriously damaged. Novem-
ber 7, 1918, the British owner of the Gleneden commenced 
a suit in rem in admiralty against the Giuseppe Verdi 
in the District Court for the District of New Jersey to 
recover damages occasioned by the collision; and a few 
days later the Italian owner of the Giuseppe Verdi com-
menced a like suit against the Gleneden in the District 
Court for the Eastern District of New York. The libel 
in each suit attributed the collision entirely to negligence 
of servants and agents of the owner of the vessel libeled, 
it being alleged that she was in their charge at the time. 
When the suits were begun the vessels were within the 
waters of the United States and each was within the 
particular district where libeled.

The proceedings in the suit against the Gleneden are 
of immediate concern. After process issued and the 
vessel was arrested, private counsel for the British Em-
bassy in Washington, appearing as amid curice, presented 
to the court a suggestion in writing to the effect that the 
process under which the vessel was arrested should be 
quashed and jurisdiction over her declined, because, as 
was alleged, “the said steamship is an Admiralty trans-
port in the service of the British Government by virtue 
of a requisition from the Lords Commissioners of the
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Admiralty, and is engaged in the business of the British 
Government, and under its exclusive direction and con-
trol and is under orders from the British Admiralty to 
sail from the Port of New York on or about November 25, 
1918, to carry a cargo of wheat belonging and consigned 
to the British Government”; because the court “should 
not exercise jurisdiction over a vessel in the service of a 
co-belligerent foreign government,” and because “the 
British courts have refused to exercise jurisdiction over 
vessels in government service, whether of the British 
Government or of allied governments, in the present war, 
and that by comity the courts of the United States should 
in like manner decline to exercise jurisdiction over vessels 
in the service of the British Government.” An affidavit 
of the master of the vessel affirming the truth of much 
that was alleged accompanied the suggestion. The libel-
ant, being cited to show cause why the suggestion should 
not be acceded to, responded by objecting that it was 
not presented through official channels of the United 
States and by denying that the facts were as alleged. A 
hearing on the suggestion was had in which the libelant 
and counsel for the British Embassy participated,—the 
latter only as amici cur ice,—and at which the owner of 
the Gleneden was represented informally, without an ap-
pearance. In the course of the hearing counsel for the 
libelant called on the others to submit proof in support 
of the allegations in the suggestion, particularly to produce 
the ship’s articles and other instruments bearing on the 
suggested public status of the vessel, and to present the 
master for examination; but both the counsel for the 
British Embassy and the representative of the owner 
refused to do any of these things and insisted that the 
court was bound on the mere assertion of the claim of 
immunity to quash the process and release the vessel. 
The libelant produced the libel in the suit against the 
Giuseppe Verdi, depositions given in that suit by the 
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master an4 other officers of the Gleneden, a certificate from 
the customs officers in New York showing the report and 
entry of the Gleneden on her arrival, and other evidence, 
all tending measurably to show that the vessel was oper-
ated by her owner under a charter party whereby the 
owner was to keep her properly manned, furnished and 
equipped, was to assume any liability arising from negli-
gent navigation, and was to bear all loss, injury or dam-
ages arising from dangers of the sea, including collision. 
"On all the facts” thus put before it, the court found that 
“the Gleneden was owned by and was still in the beneficial 
possession of the Gleneden Steamship Co., Ltd., a private 
British corporation who, through its servants, was in the 
actual control of the steamer and of her navigation, but 
engaged in performing certain more or less public services 
for the British Crown under a contractual arrangement 
amounting to the usual or government form of time charter 
party.” The court “decided accordingly that the Gleneden 
was not a public ship in the sense that she was either a 
government agency or entitled to immunity”; and the 
suggestion was overruled and an order was entered to the 
effect that the vessel would be released only on the giving 
of a bond by the owner securing the claim in litigation 
or a bond to the marshal conditioned for the return of 
the vessel when that could be done consistently with the 
asserted needs of the British Government

Afterwards, on November 29, 1918, the master, ap-
pearing specially for the interest of the owner and for the 
purpose of objecting to the arrest and detention of the 
vessel, interposed a special claim to the effect that the 
Gleneden Steamship Company, Limited, was the true 
and sole owner of the vessel and he as master was her 
true and lawful bailee; and also interposed therewith a 
peremptory exception to the jurisdiction of the court on 
the grounds taken in the suggestion on behalf of the 
British Embassy. This claim and exception concluded 



530 OCTOBER TERM, 1920.

Opinion of the Court. 254 U. S.

with a prayer that the process be quashed and the vessel 
released. The exception was not set down for hearing 
and remains undisposed of. There was no appearance by 
either the owner or the master save as just stated; nor 
was there any appearance by the British Government or 
by any representative of that government other than 
through the suggestion which counsel for the Embassy 
in Washington presented as amid curias.

After filing the special claim and exception, the master 
applied to the Circuit Court of Appeals for the Second 
Circuit for writs of prohibition and mandamus preventing 
the District Court from exercising further jurisdiction and 
commanding it to undo what had been done; but the ap-
plication was denied for reasons which need not be noticed 
now. 255 Fed. Rep. 24.

A few days later an arrangement was effected whereby 
an acceptable surety company undertook to enter into 
and file a stipulation for value in the usual form and in a 
sum to be named by the libelant, not exceeding $450,000, 
unless on an intended application to this court for a writ 
of prohibition the vessel should be held immune from the 
process under which she was arrested and detained. Fol-
lowing that arrangement, on December 10, 1918, the 
District Court entered the following order:

“On the annexed agreement for security, and consent 
of the proctors for the libellant herein, and the record 
herein, it is

“Ordered  that in order to prevent further delay and 
expense, the steamship Gleneden be and she hereby is al-
lowed to proceed on her voyage and leave the physical 
custody of the Marshal of the Eastern District of New 
York, provided, however, that this order does not and 
shall not be deemed to constitute any withdrawal or 
quashing of the writ of arrest; and it is

“Further  orde red  that all proceedings herein be stayed 
and special claimant’s or libellant’s time to file any other
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or further papers herein be extended to and including the 
23rd day of December, 1918, and in case application is 
made for a writ of prohibition to the Supreme Court on 
or before December 23rd, 1918, all proceedings herein be 
stayed and the time of the special claimant or of the 
libellant to file any other or further papers herein be 
extended until ten (10) days after the entry and service 
of an order or decree on the final decision of the 
United States Supreme Court on the said writ of pro-
hibition.”

The master thereupon asked leave of this court to file 
a petition for a writ of prohibition preventing the District 
Court from proceeding with the suit and from interfering 
with the Gleneden in any manner, and for a writ of manda-
mus directing that court to vacate the order made when 
the suggestion on behalf of the British Embassy was over-
ruled and to enter an order releasing the vessel without 
requiring security,—the grounds advanced in the petition 
being essentially a repetition of those embodied in the 
suggestion of counsel for the British Embassy. The re-
quested leave was given, a rule to show cause was issued, 
a return was made by the District Judge, and counsel 
have been heard. Whether on the case thus made 
either of the writs should be granted is the matter to be 
decided.

The principal question sought to be presented—whether 
the Gleneden is such a public vessel of the British Govern-
ment as to be exempt from arrest in a civil suit in rem in 
admiralty in a court of the United States—is one of ob-
vious delicacy and importance. No decision by this court 
up to this time can be said to answer it. The nearest ap-
proach is in the case of The Exchange, 1 Cranch, 116, 
where an armed ship of war, owned, manned and con-
trolled by a foreign government at peace with the United 
States, was held to be so exempt. To apply the principle 
or doctrine of that decision to the Gleneden would be
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taking a long step, and the present posture of this litiga-
tion is such that we find no occasion to consider whether 
there is proper warrant for taking it.

It is conceded that the Gleneden is not an armed ship of 
war, and that she is not owned by a foreign government 
but by a private corporation. In a sense she may be 
temporarily in the service and under the control of the 
British Government, but the nature and extent of that 
service and control are left in uncertainty by the proofs, 
although the facts evidently are susceptible of being 
definitely shown.

Prima fade the District Court had jurisdiction of the 
suit and the vessel, The Belgenland, 114 U. S. 355, 368-369, 
and to call that jurisdiction in question was to assume the 
burden of showing what was in the way of its existence 
or exertion. Merely to allege that the vessel was in the 
public service and under the control of the British Govern-
ment as an admiralty transport was not enough. These 
were matters which were not within the range of judicial 
notice and needed to be established in an appropriate 
way. They were not specially within the knowledge of 
the libelant, nor did it have any superior means of showing 
the real facts. Thus from every point of view it was 
incumbent on those who called the jurisdiction in question 
to produce whatever proof was needed to sustain their 
challenge.

As of right the British Government was entitled to 
appear in the suit, to propound its claim to the vessel 
and to raise the jurisdictional question. The Sapphire, 
11 Wall. 164, 167; The Santisdma Trinidad, 7 Wheat. 
283, 353; Colombia v. Cauca Co., 190 U. S. 524. Or, with 
its sanction, its accredited and recognized representative 
might have appeared and have taken the same steps in 
its interest. The Anne, 3 Wheat. 435, 445-446. And, if 
there was objection to appearing as a suitor in a foreign 
court, it was open to that government to make the as-
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serted public status and immunity of the vessel the sub-
ject of diplomatic representations to the end that, if that 
claim was recognized by the Executive Department of 
this government, it might be set forth and supported in 
an appropriate suggestion to the court by the Attorney 
General, or some law officer acting under his direction. 
The Cassius, 2 Dall. 365; The Exchange, 7 Cranch, 116; 
s. c. 16 Fed. Cas. No. 8,786; The Pizarro, 19 Fed. Cas. 
No. 11,199; The Constitution, L. R. 4 P. D. 39; The Parle- 
ment Beige, L. R. 4 P. D. 129; s. c. L. R. 5 P. D. 197.

But none of these courses was followed. The suggestion 
on behalf of the British Embassy was presented by pri-
vate counsel appearing as amid curice, and not through 
the usual official channels. This was a marked departure 
from what theretofore had been recognized as the correct 
practice (see cases last cited); and in our opinion the 
libelant’s objection to it was well taken. The reasons 
underlying that practice are as applicable and cogent now 
as in the beginning, and are sufficiently indicated by ob-
serving that it makes for better international relations, 
conforms to diplomatic usage in other matters, accords 
to the Executive Department the respect rightly due to 
it, and tends to promote harmony of action and uniformity 
of decision. See United States v. Lee, 106 U. S. 196, 209. 
Of course, the suggestion as made could not be given the 
consideration and weight claimed for it.

From all that has been said it is apparent that the status 
of the Gleneden, judged in the light of what was done 
and shown in the District Court, is at best doubtful and 
uncertain, both as matter of fact and in point of law. The 
jurisdiction of that court is correspondingly in doubt, for 
it turns on the status of the vessel. The suit is still in 
the interlocutory stage. The court may take up again 
the question of its jurisdiction. If it does, the inquiry 
may proceed on other lines and the facts may be brought 
out more fully than before. In addition, the question 
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may be reexamined in regular course on an appeal from 
the final decree.

The power of this court, under § 234 of the Judicial 
Code, to issue writs of prohibition to the District Courts, 
when proceeding as courts of admiralty, to prevent an 
unlawful assumption or exercise of jurisdiction, is not 
debatable. But this power, like others, is to be exerted 
in accordance with principles which are well settled. In 
some instances, as where the absence of jurisdiction is 
plain, the writ goes as a matter of right. Ex parte Phenix 
Insurance Co., 118 U. S. 610, 626; Ex parte Indiana 
Transportation Co., 244 U. S. 456. In others, as where 
the existence or absence of jurisdiction is in doubt, the 
granting or refusal of the writ is discretionary. In re 
Cooper, 143 U. S. 472, 485; In re New York & Porto Rico 
S. S. Co., 155 U. S. 523, 531; In re Alix, 166 U. S. 136. 
And see Ex parte Gordon, 104 U. S. 515, 518-519; The 
Charkieh, L. R. 8 Q. B. 197.

Here the most that can be said against the District 
Court’s jurisdiction is that it is in doubt; and in other 
respects the situation is such that we deem it a proper 
exercise of discretion to refuse the writ. Nothing need 
be added to show that the request for a writ of mandamus 
is on no better footing. In re Morrison, 147 U. S. 14, 26; 
Ex parte Oklahoma, 220 U. S. 191, 209; Ex parte Roe, 234 
U. S. 70.

Rule discharged and petition dismissed.
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ST. LOUIS & SAN FRANCISCO RAILWAY COM-
PANY v. PUBLIC SERVICE COMMISSION OF 
THE STATE OF MISSOURI.

ERROR TO THE SUPREME COURT OF THE STATE OF MISSOURI.

No. 117. Submitted December 9, 1920.—Decided January 17, 1921.

An order of a state public service commission requiring an interstate 
railroad to detour two of its through passenger trains from its main 
line over a branch for the benefit of a small city already adequately 
served by local, connecting trains, held, void as an undue burden 
on interstate commerce. P. 536.

277 Missouri, 264, reversed.

The  case is stated in the opinion.

Mr. William F. Evans and Mr. Edward T. Miller for 
plaintiff in error.

Mr. James D. Lindsay for defendant in error. Mr. R. 
Perry Spencer was also on the brief.

Mr . Just ice  Mc Reynol ds  delivered the opinion of the 
court.

Plaintiff in error’s main line extends from St. Louis to 
Memphis—305 miles. As originally constructed it turned 
sharply southeastward at Hayti, Missouri—220 miles 
from St. Louis—ran thence seven miles to Caruthersville, 
a city of four thousand people, thence southwestward 
nine miles to Grassy Bayou and thence south. A1 ‘cut-off ’ ’ 
between Hayti and Grassy Bayou—six miles—became 
part of the main line in 1904 and thereafter through freight 
and night passenger trains passed that way. The through 
day passenger trains—Nos. 801 and 802—continued to
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move along the old line until August, 1913, when they 
were routed over the “ cut-off.” At the same time two 
new daily passenger trains were put on and operated be-
tween Blytheville, Arkansas, and Cape Girardeau, Mis-
souri, by way of Caruthersville.

The Missouri Public Service Commission directed the 
Railway Company to restore trains 801 and 802 to the 
route followed prior to 1913 and the State Supreme Court 
approved this action. We are asked to declare the order 
invalid because it unduly burdens interstate commerce. 
The point is well taken.

Fourteen local daily passenger trains move in and out 
of Caruthersville—seven each way. Some of these make 
close connections with all through trains at Hayti. These 
locals do not carry equipment of the highest class, but 
apparently they afford fair facilities for reaching and 
leaving Caruthersville without serious delay or great in-
convenience. If deficient in schedule or equipment there 
is an easy remedy by means other than detours of the 
through trains.

The applicable general doctrine has been often con-
sidered and in Chicago, Burlington & Quincy R. R. Co. v. 
Wisconsin Railroad Commission, 237 U. S. 220, 226, this 
court said:

“In reviewing the decision we may start with certain 
principles as established: (1) It is competent for a State to 
require adequate local facilities, even to the stoppage of 
interstate trains or the re-arrangement of their schedules. 
(2) Such facilities existing—that is, the local conditions 
being adequately met—the obligation of the railroad is 
performed, and the stoppage of interstate trains becomes 
an improper and illegal interference with interstate com-
merce. (3) And this, whether the interference be directly 
by the legislature or by its command through the orders 
of an administrative body. (4) The fact of local facilities 
this court may determine, such fact being necessarily in-
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volved in the determination of the Federal question 
whether an order concerning an interstate train does or 
does not directly regulate interstate commerce, by im-
posing an arbitrary requirement. Gladson v. Minnesota, 
166 U. S. 427; Lake Shore R. R. v. Ohio, 173 U. S. 285; 
Atlantic Coast Line v. Nor. Car, Corp. Comm., 206 U. S. 1; 
Mo. Pac. Ry. v. Kansas, 216 U. S. 262; Cleveland &c. Ry. 
v. Illinois, 177 U. S. 514; Mississippi R. R. Comm. v. 
III. Cent. R. R., 203 U. S. 335; Atlantic Coast Line v. 
Wharton, 207 U. S. 328.”

Considering the facts disclosed we think it plain that 
the fourteen local passenger trains meet the reasonable 
requirements of Caruthersville and that the Commission’s 
order unduly burdens interstate commerce. Compliance 
with it would require the Railway to maintain sixteen 
more miles of track at the high standard essential for the 
through trains, and to move the latter ten miles further 
with consequent delay and inconveniences all along the 
line. The burden certainly would not be less serious than 
those which were condemned in some if not all of the 
causes above referred to.

The judgment of the court below must be reversed, and 
the cause remanded for further proceedings not incon-
sistent with this opinion.

Reversed.

Mr . Justi ce  Pitney  and Mr . Justi ce  Clarke  dissent.
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PERE MARQUETTE RAILWAY COMPANY v. J. F. 
FRENCH & COMPANY.

CERTIORARI TO THE SUPREME COURT OF THE STATE OF 
MICHIGAN.

No. 105. Argued November 19, 1920.—Decided January 17, 1921.

1. Upon arrival of a carload of goods at destination, the carrier at the 
direction of the person in possession of the bill of lading turned over 
the car to another carrier for further carriage, the old waybill being 
retained with the names of the new carrier and new destination in-
serted in lieu of the old. Held, a delivery under the original con-
signment. P. 542.

2. Under the Uniform Bills of Lading Act, a carrier is justified in 
delivering the goods to the person in physical possession of the order 
bill of lading properly endorsed, unless it has information that such 
person is not lawfully entitled to them. P. 543.

3. A delivery to a person holding such a bill as the agent of another 
person is tantamount to a delivery to the latter if ratified by him. 
P. 544.

4. The exoneration of the carrier resulting under the act from a de-
livery in good faith to a person in possession of the bill of lading 
properly endorsed, is not defeated by failure of the carrier to take 
up the bill, if no loss is occasioned by such failure. P. 545.

5. Where a carrier delivered the goods to one who had without right 
acquired possession of the bill of lading apart from a draft orig-
inally attached by the shippers, held, that the shippers, upon buying 
back the bill and the draft with full knowledge of the facts did not 
become bona fide purchasers of the bill within §§ 10-12 of the Uni-
form Bills of Lading Act, since the purpose of those sections is to 
give bills of lading the attributes of commercial paper, and they 
protect only purchasers who are entitled to assume that the goods 
have not been delivered and that they will not be except to a holder 
of the bill of lading. P. 545.

6. The Uniform Bills of Lading Act does not impose upon the carrier 
a specific duty to the shipper to take up the bill of lading. P. 546.

7. Noncompliance with a clause of a bill of lading requiring its sur-
render before delivery of the goods will not render the carrier liable 
to the shipper for conversion, when the delivery is to the holder of
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the bill, duly endorsed, or his agent, and the loss resulting to the 
shipper is not attributable to the carrier’s failure to take up the bill, 
but to the deliveree’s wrongful acquisition of the bill and subsequent 
conduct, for which the carrier was not responsible. P. 546.

204 Michigan, 578, reversed.

The  case is stated in the opinion.

Mr. Oscar E. Waer, with whom Mr. John C. Shields 
was on the briefs, for petitioner.

Mr. Clare J. Hall, with whom Mr. Joseph R. Gillard 
and Mr. Myron McLaren were on the brief, for respondent.

Mr . Just ice  Brandeis  delivered the opinion of the 
court.

The Federal Uniform Bills of Lading Act of August 29, 
1916, c. 415, 39 Stat. 538, provides by § 9 that a carrier 
is, subject to the provisions of §§ 10, 11 and 12, “justi-
fied . . . in delivering goods to one who is”

(c) “A person in possession of an order bill for the goods 
by the terms of which the goods are deliverable to his 
order; or which has been endorsed to him, or in blank by 
the consignee, or by the mediate or immediate indorsee 
of the consignee.”

The main questions presented for our decision in this 
case are, whether, upon the facts hereinafter stated, there 
was a delivery to one in possession of the bill, and, if so, 
whether the delivery exonerated the carrier, it having 
been made without requiring surrender of the bill of 
lading.

In 1917 J. F. French & Company shipped a carload of 
potatoes from Bailey, Michigan, to Louisville, Kentucky, 
by the Pere Marquette Railroad as initial carrier and the 
Big Four Railroad as connecting and terminal carrier. 
The shipment was made on a “consignor’s order” bill of 
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lading in the standard form by which the car was con-
signed to the shipper’s order at Louisville; and there was 
a notation: “Notify Marshall & Kelsey, c/o Capt. Bernard, 
Commissary, Camp Zachary Taylor.” The shipper at-
tached the bill of lading to a draft on Marshall & Kelsey 
for the purchase price of the potatoes and sold and de-
livered both, duly endorsed in blank, to a bank at Grand 
Rapids. This bank transmitted for collection the draft, 
with bill of lading attached, to an Indianapolis bank. 
The latter, without obtaining payment of the draft, de-
tached the bill of lading from it and wrongfully delivered 
the bill of lading to Marshall & Kelsey. The car having 
reached Louisville, its destination named in the bill of 
lading, it was physically delivered by the Big Four, upon 
request of one Bindner, to the Southern Railroad to be 
forwarded to Dumesnil, under the circumstances herein-
after set forth, without requiring surrender of the bill of 
lading. Later upon the refusal of Marshall & Kelsey to 
accept the potatoes and honor the draft, possession of 
the car and bill of lading was returned to the shippers 
who accepted them under protest and, without waiving 
any rights which they might have, proceeded to dispose 
of the potatoes elsewhere in order to make the damage as 
light as possible for all concerned. The shippers then 
brought this suit in a state court of Michigan against the 
Pere Marquette to recover compensation, contending that 
the carrier had by delivering the car upon request without 
requiring surrender of the bill of lading become liable for 
conversion of the potatoes. The court directed a verdict 
for plaintiff; and the judgment entered thereon was af-
firmed by the Supreme Court of Michigan. 204 Michigan, 
578. The case comes here on writ of certiorari. 250 U. S. 
637.

The following additional facts are material: Camp 
Zachary Taylor was located about six miles from Louis-
ville on the Southern Railroad, near Dumesnil station.
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Marshall & Kelsey had contracted with the Government 
to supply a large quantity of potatoes at this camp; and 
had made a contract of purchase with J. F. French & 
Company. The car in question was shipped to Louisville 
to be applied on these contracts. The endorsed bill of 
lading for this, as for other cars shipped under like cir-
cumstances, had been left by Marshall & Kelsey at 
Dumesnil with one Bindner, an employee of the Southern 
Railroad, for safe-keeping. He, having the bill of lading 
in his possession at Dumesnil, telephoned from there, at 
Marshall & Kelsey’s request, to the Big Four Railroad to 
ascertain whether the car had arrived at Louisville. Find-
ing that it had, Bindner, knowing the Government’s need 
of potatoes, told the Big Four trackage clerk that “he 
had the bill of lading and to let the car go out to the camp.” 
Bindner had no specific instructions from Marshall & 
Kelsey to do this; but his action was later ratified by them. 
Upon receiving Bindner’s further assurance that a small 
demurrage charge which had accrued would be paid, the 
trackage clerk, without requiring surrender of the bill of 
lading, released the car, changed the waybill so as to 
provide for delivery of the car at Dumesnil, and turned 
it over to the Southern. A charge of 6 cents per hundred 
pounds thereby became payable to the Southern Railroad 
for the local carriage from Louisville to Dumesnil; and it 
was left by the waybill payable by the consignee with the 
other freight charges upon receipt of the car at Dumesnil. 
The Big Four had no information that the draft covering 
the car had not been paid or of the circumstances under 
which Bindner obtained possession of the bill of lading. 
The car arrived at Dumesnil, but the Government did 
not accept it. Thereupon Bindner returned the bill of 
lading to Marshall & Kelsey upon their request; they re-
turned it to the Indianapolis bank; this bank returned it 
and the draft to the Grand Rapids bank; which in turn 
surrendered both to J. F. French & Company, upon being
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repaid the sum originally credited to their account. The 
shippers then took possession of the car; disposed of the 
potatoes elsewhere, but at a lower price; and brought this 
suit to recover the amount of their loss. The evidence 
is in conflict concerning the reason for the failure of the 
Government to accept the potatoes, their condition, and 
the cause of deterioration in them, if any; and no finding 
of fact was made by the Supreme Court of Michigan on 
this issue. But, in an action for conversion the matter 
could affect only the question of damages and not that of 
liability; and it is not material in the view which we take 
of the case.

There is no controversy over the amount of the loss. 
Nor is it denied that suit was properly brought against 
the Pere Marquette as initial carrier. The shipment was 
interstate. The shippers sue the initial carrier under § 20 
of the Act to Regulate Commerce as amended contending 
that there was a conversion of the goods by a misdelivery 
of them at Dumesnil instead of a delivery at Louisville; or, 
if it be held that there was a delivery at Louisville, that 
it was an unjustifiable delivery in violation of the con-
tract of carriage, since a clause in the bill of lading de-
clared: “The surrender of this original bill of lading prop-
erly endorsed shall be required before delivery of the 
property.” The carrier defends on the ground that there 
was a delivery at Louisville which exonerated it under 
§ 9 of the Federal Uniform Bills of Lading Act. Is the 
carrier liable for misdelivery, because the car was sent 
from Louisville to Dumesnil upon Bindner’s request with-
out requiring surrender of the bill of lading?

First. The Supreme Court of Michigan held that the 
Big Four in sending the car over the Southern to Dumesnil 
at the request of Bindner made not a delivery but an irreg-
ular reconsignment. Whatever name be used in referring 
to the act of forwarding the car, the Big Four, when it 
surrendered possession of the car to the Southern at Bind-
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ner’s request, terminated its relation as carrier; just as 
it would have done if, at his request, it had shunted the 
car onto a private industrial track or had given the con-
trol of it to a truckman on the team tracks. Having 
brought the goods to the destination named in the bill of 
lading the carrier’s only duty under its contract was to 
make a delivery at that place; and it could make that 
delivery by turning the goods over to another carrier for 
further carriage. Compare Bracht v. San Antonio & 
Aransas Pass Ry. Co., ante, 489; Seaboard Air-Line Rail-
way v. Dixon, 140 Georgia, 804; Melbourne & Troy v. 
Louisville & Nashville R. R. Co., 88 Alabama, 443. The 
fact that in forwarding the car the Big Four used the 
original waybill, striking out the word “Louisville” under 
the “destination” and substituting “Dumesnil, Ky. So. 
R. R.” is of no significance. The shipment from Louisville 
to Dumesnil was a wholly new transaction. In turning 
over the car for this new shipment the railway made a 
disposal of it in assumed termination and discharge of its 
obligations, which was, in legal contemplation, a delivery. 
Whether it was a justifiable delivery and did indeed dis-
charge its obligations we must next consider.

Second. Was the delivery at Bindner’s order one which 
the carrier was justified in making under the provisions 
of § 9 of the Federal Uniform Bills of Lading Act? Prior 
to the enactment of the Federal Uniform Bills of Lading 
Act, or of other applicable legislation, a carrier was not 
ordinarily relieved from liability to the consignor or owner 
for delivery of goods to a person not legally entitled to 
receive them, although such person was in possession of 
an order bill of lading duly endorsed in blank, and sur-
rendered it to the carrier at the time of delivery. Delivery 
was held not to be a justification because the bill of lading, 
despite insertion therein of words of negotiability, did 
not become a negotiable instrument. Independently of 
statute (and, indeed, also under earlier state statutes) the
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insertion of words of negotiability had merely the effect 
of enabling title to the goods to be transferred by transfer 
of the document. See Berkley v. Wailing, 7 A. & E. 29. 
But one who did not have a valid title to the goods could 
not by transfer of the bill of lading give a good title to a 
bona fide holder. Shaw v. Railroad Co., 101 U. S. 557. 
When in the interests of commerce the Federal Uniform 
Bills of Lading Act extended to bills of lading certain 
characteristics of negotiable paper in order to protect a 
bona fide purchaser of such bills, it was deemed proper to 
afford also certain protection to the carrier. This was 
done, in part, by providing in § 9 that the carrier would 
be justified in making delivery to any person in possession 
of an order bill of lading duly endorsed, with certain ex-
ceptions to be noted below.

The shippers contend that Bindner was not “a person 
in possession” of the bill, because he held it as agent for 
Marshall & Kelsey and not on his own account. So far 
as the carrier is concerned that fact is entirely imma-
terial. Under § 9 it is physical possession of the bill which 
is made a justification for delivery of the goods by the 
carrier. Under that section it is immaterial in what 
capacity the person holds possession of the bill, and also 
whether he holds it lawfully or unlawfully, so long as the 
carrier has no notice of any infirmity of title. But the 
shippers’ contention would not be advanced if it were held 
that the legal, not the physical, possession is determina-
tive. For Bindner’s request of the trackage clerk to have 
the car forwarded to Dumesnil was later ratified by Mar-
shall & Kelsey. If his physical possession of the bill 
were deemed legally their possession of it, the physical 
delivery to him of the car would likewise be deemed legally 
a delivery of it to them and, hence, satisfy in this respect 
the requirements of § 9.

The only exception to the rule justifying the carrier in 
making delivery to one in possession of an order bill of
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lading endorsed in blank, which is urged as applicable 
here, is where the carrier has information that the person 
in possession of the bill is not lawfully entitled to the 
goods. The shippers contend that the Big Four when it 
made delivery of the car had such information regarding 
Bindner. For this contention there is not the slightest 
basis in the evidence. The Big Four had no such infor-
mation. Nor was there in the circumstances anything 
which should even have led it to doubt that Bindner was 
lawfully entitled to request that the car be shipped to 
Dumesnil.

Concluding, therefore, that there was a delivery, that 
it was made to a person in possession of the bill of lading 
properly endorsed and that it was made in good faith, 
the important question remains: Does such a delivery 
exonerate the carrier upon suit by the shipper when it 
failed to require surrender of the bill of lading as pro-
vided in that instrument? In our opinion there is no 
exoneration where loss to shipper or subsequent purchaser 
of the bill results from such a failure; but where the loss 
suffered is not the result of the failure to take up the bill, 
mere failure to take it up does not defeat the exoneration.

The plaintiffs seek to establish the carrier’s liability 
for its failure to take up the bill on two theories,—first, 
that they are bona fide purchasers of the bill left out-
standing; and second, that as shippers and owners their 
goods were converted by a delivery in violation of the 
terms of the bill of lading. But the shippers cannot claim 
the protection of § 11 of the act as bona fide purchasers of 
the bill, as those words are understood in the law, even 
if in taking back the draft and the bill of lading from the 
bank they can be deemed purchasers within the meaning 
of the act. They took back the bill of lading after the 
events here in question, with full knowledge of them, 
and because of them. The purchaser whom the act pro-
tects is he who is entitled to assume that the carrier has
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not delivered the goods and will not thereafter deliver 
them except to a person who holds the bill of lading. The 
purpose of §§ 10, 11 and 12 is to give bills of lading at-
tributes of commercial paper. Here the plaintiffs were 
not buying commercial paper but a law suit.

There is nothing in the act which imposes upon the 
carrier a specific duty to the shipper to take up the bill 
of lading. Under § 8 the carrier is not obliged to make 
delivery except upon production and surrender of the 
bill of lading; but it is not prohibited from doing so. If 
instead of insisting upon the production and surrender 
of the bill it chooses to deliver in reliance upon the assur-
ance that the deliveree has it, so far as the duty to the 
shipper is concerned, the only risk it runs is that the per-
son who says that he has the bill may not have it. If 
such proves to be the case the carrier is liable for con-
version and must, of course, indemnify the shipper for 
any loss which results. Such liability arises not from the 
statute but from the obligation which the carrier assumes 
under the bill of lading.

Does a delivery without compliance with the surrender 
clause of the bill of lading render the carrier liable for 
conversion under the facts shown here? Although there 
is a conflict of language in the cases in which a shipper 
sues a carrier for delivery of goods without requiring a 
surrender of the bill of lading, there appears to be no 
conflict of principle or in decision. Where the failure to 
require the presentation and surrender of the bill is the 
cause of the shipper losing his goods, a delivery without 
requiring it constitutes a conversion. Babbitt v. Grand 
Trunk Western Ry. Co., 285 Illinois, 267; Turnbull v. 
Michigan Central R. R. Co., 183 Michigan, 213; Judson 
v. Minneapolis & St. Louis R. R. Co., 131 Minnesota, 5; 
see First National Bank v. Oregon-Washington Railroad & 
Navigation Co., 25 Idaho, 58; compare Georgia, Florida & 
Alabama Ry. Co. v. Blish Milling Co., 241 U. S. 190. But
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where delivery is made to a person who has the bill or 
who has authority from the holder of it, and the cause of 
the shipper’s loss is not the failure to require surrender of 
the bill but the improper acquisition of it by the deliveree 
or his improper subsequent conduct, the mere technical 
failure to require presentation and surrender of the bill 
will not make the delivery a conversion. Chicago Packing 
& Provision Co. v. Savannah, Florida & Western Ry. Co., 
103 Georgia, 140; Famous Mfg. Co. v. Chicago & North-
western Ry. Co., 166 Iowa, 361; Nelson Grain Co. v. Ann 
Arbor R. R. Co., 174 Michigan, 80; St. Louis Southwestern 
Ry. of Texas v. Gilbreath, 144 S. W. Rep. (Tex. Civ. App.) 
1051. In the Chicago Packing Co. Case, supra, the court 
said, “The loss in the present case was not occasioned 
by the failure of the railway company to require the 
production and surrender of the bills of lading, but by the 
faithlessness of Hobbs & Tucker to their principal.” 
Similarly, in the case before us, the failure of the carrier 
to require production and surrender of the bill of lading 
did not cause the loss. The same loss would have resulted 
if the bill had been presented and surrendered. The 
real cause of the loss was the wrongful surrender of the 
bill of lading by the Indianapolis bank to Marshall & 
Kelsey by means of which the car was taken to Camp 
Zachary Taylor and the shipper deprived of the Louisville 
market. Nor did the failure to take up the bill enable the 
buyer to throw back the loss upon the shippers. The 
shippers deliberately assumed the loss by their voluntary 
act in taking back the draft and the bill of lading which 
they had sold to the Grand Rapids Bank. Doubtless 
J. W. French & Company’s relations with Marshall & 
Kelsey and with the Grand Rapids Bank and the rela-
tions of the latter with the Indianapolis Bank made this 
course advisable. But it is clear that they were under 
no duty to do so, since the tortious act of the Bank’s agent 
for collection had occasioned the damage. Having as-
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sumed the loss of their own volition they should not be 
permitted to pass it on to the carrier merely because of 
its technical failure to take up the bill of lading. The 
delivery was made to one in possession of the bill of lading 
who could, and doubtless would, have surrendered it, had 
he not been prevented by distance from doing so. To 
hold a carrier liable under such circumstances would 
seriously interfere with the convenience and the practice 
of business.

Reversed,

Mr . Justi ce  Holme s  did not take part in the consid-
eration and decision of this case.

LOUIE v. UNITED STATES.

CERTIORARI TO THE CIRCUIT COURT OF APPEALS FOR THE 
NINTH CIRCUIT.

No. 337. Argued December 8, 1920.—Decided January 17, 1921.

Upon an indictment of an Indian for the murder of another Indian 
within the limits of an Indian Reservation (Crim. Code, §§ 273,328), 
an objection that the District Court has no jurisdiction over 
person or subject-matter because the defendant had been declared 
competent and because the act charged was committed on land 
which had been allotted and deeded to him in fee simple, really 
goes, not to the jurisdiction, but to the merits, raising the question 
whether the act was a violation of the federal law; and the judgment 
of the District Court is not reviewable by direct writ of error from 
this court, but should go to the Circuit Court of Appeals. P. 550. 
Clairmont v. United States, 225 U. S. 551, explained.

Reversed.

The  case is stated in the opinion.
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Mr. William B. McFarland, with whom Mr. Robert 
Early McFarland was on the brief, for petitioner.

Mr. W. C. Herron, with whom The Solicitor General and 
Mr. Assistant Attorney General Stewart were on the brief, 
for the United States.

Mr . Just ice  Brandeis  delivered the opinion of the 
court.

Louie, an Indian, was indicted under § 273 of the Penal 
Code in the District Court of the United States for the 
District of Idaho, Northern Division, for the murder of 
another Indian within the limits of the Coeur d’Alene 
Reservation. A motion to dismiss for want of jurisdiction 
was overruled and the defendant was tried and convicted. 
By motion in arrest of judgment, he objected in terms to 
the jurisdiction of the court over the person of defendant 
and over the crime charged on the ground that before 
the time of the alleged crime he had been declared com-
petent and the land on which the crime was alleged to 
have been committed had been allotted and deeded to 
him in fee simple. Compare United States v. Celestine, 
215 U. S. 278. This motion also was overruled; the de-
fendant was sentenced; and the case was taken on writ of 
error to the United States Circuit Court of Appeals for 
the Ninth Circuit. That court, one judge dissenting, 
dismissed the writ of error for want of jurisdiction on the 
ground that, since the sole question presented was whether 
the District Court had jurisdiction, its decision could be 
reviewed only by direct writ of error from this court to 
the District Court. See United States v. Jahn, 155 U. S. 
109, 114, 115; compare Raton Water Works Co. v. City of 
Raton, 249 U. S. 552. The dissenting judge was of opinion 
that the Circuit Court of Appeals had jurisdiction of the 
writ of error, because an additional error relating to the 
merits had been assigned there, although not raised below.
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A writ of certiorari was granted by this court. 253 U. S. 
482.

We have no occasion to consider the question on which 
the Circuit Court of Appeals divided. The motions made 
by defendant in the District Court raised a question not 
of the jurisdiction of that court, but of the jurisdiction of 
the United States. The contention was, in essence, that, 
by reason of the facts set forth in the motions, the defend-
ant was in respect to the acts complained of subject to 
the laws of the State of Idaho and not to the laws of the 
United States. In other words that he did not violate 
the laws of the United States. Compare United States v. 
Kiya, 126 Fed. Rep. 879, 880. Section 328 of the Penal 
Code provides that an Indian committing murder on 
another Indian “within the boundaries of any State of 
the United States, and within the limits of any Indian 
reservation, shall be subject to the same penalties as are 
all other persons committing” the same,crime “within 
the exclusive jurisdiction of the United States.” United 
States v. Kagama, 118 U. S. 375; Donnelly v. United States, 
228 U. S. 243, 269, 270. The defendant, in effect, denied 
that the killing was, in the statutory sense, within the 
reservation. If this was true an essential element of the 
crime against the United States was lacking; as much so 
as if it had been established in United States v. Sutton, 
215 U. S. 291, or in United States v. Soldana, 246 U. S. 
530, that the region into which liquor was introduced was 
not Indian country. That the District Court for Idaho 
had jurisdiction to determine whether the locus in quo 
was a part of the reservation was not questioned. By 
§ 78 of the Judicial Code the whole State of Idaho is com-
prised within the District of Idaho; by paragraph second 
of § 24 district courts have original jurisdiction of all 
crimes and offenses cognizable under the authority of the 
United States; and the defendant was arrested within the 
District of Idaho.
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Since defendant’s motions in the District Court did not 
raise a question properly of the jurisdiction of the court 
but went to the merits, there was no basis for a direct 
writ of error from this court. Pronovost v. United States, 
232 U. S. 487; Lamar v. United States, 240 U. S. 60, 65. 
He properly sought review in the Circuit Court of Appeals. 
In United States v. Celestine, 215 U. S. 278, and United 
States v. Pelican, 232 U. S. 442, where the defense was 
similar to that presented here, and in United States v. 
Sutton, supra, and United States v. Soldana, supra, the 
cases came to this court by direct writ of error to the 
District Court under the Criminal Appeals Act of March 2, 
1907, c. 2564, 34 Stat. 1246. Hallowell v. United States, 
221 U. S. 317, where a similar question was involved, 
came here on certificate. In Clairmont v. United States, 
225 U. S. 551, 554, it was inadvertently assumed without 
discussion that the question involved was one of the 
jurisdiction of the District Court.

The judgment of the Circuit Court of Appeals is re-
versed and the case remanded to that court for further 
proceedings in conformity with this opinion.

Reversed.

The  Chief  Just ice  took no part in the decision of this 
case.
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PANAMA RAILROAD COMPANY v. PIGOTT, A 
MINOR, BY HIS GUARDIAN AD LITEM, MOR-
RELL.

ERROR TO THE CIRCUIT COURT OF APPEALS FOR THE FIFTH 
CIRCUIT.

No. 133. Submitted January 13,1921.—Decided January 24, 1921.

1. By the law of Panama, a railroad company is liable for the negli-
gence of its servants and damages are recoverable for pain in a case 
of personal injuries. P. 553. Panama R. R. Co. v. Toppin, 252 
U. S. 308.

2. Whether or not Panama law on these subjects should be judicially 
noticed by the District Court for the Canal Zone in an action involv-
ing injuries suffered in Panama, held, that the defendant railroad 
company was not harmed in this case by leaving it to be determined 
by the jury on conflicting evidence of experts. Id.

3. Due care may require a railroad company to keep a flagman at a 
dangerous street crossing. Id.

4. Conduct that would be contributory negligence as a matter of law 
in an older person may not be so in a boy of seven. Id.

256 Fed. Rep. 837, affirmed.

The  case is stated in the opinion.

Mr. Frank Feuille for plaintiff in error. Mr. Walter F. 
Van Dame was also on the brief.

Mr. Theodore C. Hinckley for defendant in error.

Mr . Justi ce  Holmes  delivered the opinion of the court.

This is an action brought in the District Court of the 
Canal Zone for the Division of Cristobal to recover from 
the Panama Railroad Company for personal injuries suf-
fered by the minor, Pigott, in the City of Colon, Republic



PANAMA R. R. v. PIGOTT. 553

552. Opinion of the Court.

of Panama. Pigott recovered a judgment which was 
affirmed by the Circuit Court of Appeals. 256 Fed. Rep. 
837. The case is brought to this Court under the Panama 
Canal Act, August 24, 1912, c. 390, § 9, 37 Stat. 560, 566. 
The facts may be stated in a few words. The minor, a 
boy of seven, was run over when attempting to cross the 
railroad track on a street in Colon. There was evidence 
that the crossing was much used and that, especially in 
the afternoon, the time of the accident, there usually 
were many children about; there were, however, neither 
gates nor a watchman at the place. A hedge higher than 
the child somewhat obstructed the view. The engine was 
backing a box car and did not have the lookout required 
by the company’s rules There was evidence also that it 
gave no warning by bell or whistle. In short by the criteria 
of the common law the plaintiff had a right to go to the 
jury with his case.

The fundamental argument for the plaintiff in error is 
that the law of Panama was not applied in determining 
the principles of liability or in fixing the rule of damages. 
It is contended that if, as there was evidence to prove, 
due care had been used in the selection of servants by 
the railroad, the company was not answerable for their 
negligence, and that in any event there could be no re-
covery for pain. Both of these contentions are simply 
attempts to reargue what was decided in Panama R. R. 
Co. v. Toppin, 252 U. S. 308. The plaintiff in error cer-
tainly did not get less than it was entitled to when, in 
view of contradictory testimony from lawyers on the two 
sides, the Court left the law of Panama to the jury. The 
Court was warranted in also leaving to the jury the ques-
tion whether proper care required' the company to have 
a flagman or gate at the crossing and the other safeguards 
that we have mentioned. Grand Trunk Ry. Co. v. Ives, 
144 U. S. 408. In view of the extreme youth of the plain-
tiff we cannot say that the court erred in allowing the jury
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to attribute his misfortune to the defendant’s conduct 
alone, whatever difficulties there might be in the case of 
an older person; and we perceive no other ground for not 
allowing the verdict and the decision of the two courts 
below to stand.

Judgment affirmed.

CENTRAL UNION TRUST COMPANY OF NEW 
YORK, INDIVIDUALLY AND AS TRUSTEE, &c., 
v. GARVAN, AS ALIEN PROPERTY CUSTODIAN.

MERRILL ET AL., INDIVIDUALLY AND AS 
TRUSTEES, &c., v. SAME.-

MARSHALL ET AL., AS TRUSTEES, &c., v. SAME.

MARSHALL ET AL., AS TRUSTEES, &c., v. SAME.

METROPOLITAN TRUST COMPANY OF THE CITY 
OF NEW YORK, TRUSTEE, &c., v. SAME.

ERROR TO THE CIRCUIT COURT OF APPEALS FOR THE SECOND
CIRCUIT.

Nos. 392-396. Argued January 10,11, 1921.—Decided January 24, 1921.

1. Decrees of the Circuit Court of Appeals affirming decrees of the 
District Court, placing the Alien Property Custodian in possession 
of property in libel proceedings brought by him under the Trad-
ing with the Enemy Act, held reviewable in this court by writ of 
error. P. 566.

2. Congress has power in war time to provide for immediate seizure, 
in pais or through a court, of property supposed to belong to the 
enemy, leaving the question of enemy ownership vel non to be 
settled later at the suit of the claimant. P. 566.

3. Under § 17 of the Trading with the Enemy Act of October 6, 1917,
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which confers on the District Court jurisdiction to make all such 
orders and decrees as may be necessary and proper to enforce the 
provisions of the act, those courts have jurisdiction to enforce the 
demands of the Alien Property Custodian for the delivery of prop-
erty to the possession of which the act entitles him. P. 566.

4. The Trading with the Enemy Act, § 7 (c), provides that, “If the 
President shall so require, any money or other property . . . 
held . . . for the benefit of an enemy,” without license, “which 
the President after investigation shall determine . . . is so 
held, shall be conveyed, transferred, assigned, delivered, or paid 
over to the alien property custodian.” Held, that, upon a deter-
mination after investigation by the Custodian, exercising the 
President’s power by delegation under § 5 of the act, that certain 
securities were held by trustees for the benefit of enemy insurance 
companies, followed by demand, the duty arose to deliver them to the 
Custodian; that the question of enemy property vel non could not 
be inquired into in his suit to compel delivery, but rights in that 
regard could be asserted and protected by claim, and if necessary 
suit, for return of the property, under § 9, as amended. P. 567

5. Proceedings of this character are alternative to direct seizure by 
the Custodian under § 7 (c) of the act as amended by the Act of 
November 4,1918, and involve only the right to possession. P. 568. 
Clinkeribeard v. United States, 21 Wall. 65, distinguished.

6. In so far as concerns claimants who proceed as allowed by amended 
§ 9, a proceeding like the present gives a mere preliminary custody, 
although in other respects the Custodian may get a conveyance 
under the act, with broad powers of management and disposition 
under § 12, as amended. P. 569.

265 Fed. Rep. 477; id. 481, affirmed.

The  cases are stated in the opinion.

Mr. Perry D. Trafford for plaintiffs in error in Nos. 392 
and 393:

It is plain from the language of the Trading with the 
Enemy Act—and especially when the words selected are 
contrasted sharply with those proposed in the bill as 
originally introduced in Congress—that the property 
thereby directed to be transferred to the Alien Property 
Custodian is enemy property only.
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The property which has been libeled is not enemy 
property but a trust fund, legally established, owned by 
an American citizen, and held by it primarily, if not 
wholly, for the benefit of American policyholders and 
creditors.

The very point involved has been passed upon by the 
courts in cases arising under the Confiscation Act of 1862, 
12 Stat. 589, §§ 5 and 6. This act authorized the seizure 
“of all the estate and property, moneys, stocks and 
credits of” certain classes of persons. This is essentially 
the same as “any money or other property” of certain 
classes of persons in the Trading with the Enemy Act. 
Day v. Micou, 18 Wall. 156, 161; In re Marcuard, 20 Wall. 
114, 115; Burbank v. Conrad, 96 U. S. 291, 293; Conrad 
v. Waples, 96 U. S. 279, 285.

Section 8 (a) of the Trading with the Enemy Act was 
not intended to enlarge the description contained in § 7 (c) 
of the property required to be transferred to the Custodian.

Even if the act should be construed as relating to all 
property which the Custodian after investigation may 
determine to be enemy property, yet, when he asks the 
aid of the court, and it appears upon the undisputed 
facts that he is not entitled as a matter of law to the 
relief he seeks, such relief should be denied. That a court 
of law will review the conclusion of an administrative 
officer upon admitted facts, and that such an officer can-
not confer jurisdiction upon himself by his mistake as to 
the law, is settled by the authorities.

The amendment to § 7 (c) providing in substance that 
the sole remedy of any person having a claim to any prop-
erty transferred to the Custodian shall be that provided 
by the terms of the act, refers to relief sought affirmatively 
by some person in relation to property which has passed 
into the actual or constructive possession of the Cus-
todian. It is similar to the requirement that a receiver 
who has taken possession of property shall be sued only
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in the court which appointed him. And the situation 
created by this amendment is not essentially dififerent 
from that existing under our tax laws. Clinkenbeard v. 
United States, 21 Wall. 65.

Under any view the trustees are entitled to their day 
in court before they can be required to deliver the property 
from their possession to the Custodian.

Mr. Emory R. Buckner, with whom Mr. Gerard C. 
Henderson and Mr. H. H. Nordlinger were on the brief, 
for plaintiffs in error in Nos. 394 and 395:

The court may in this proceeding inquire whether the 
property was held for the benefit of an enemy, within the 
meaning of § 7 (c) of the Trading with the Enemy Act.

Enemy property may .be of three kinds: (1) Property 
subject to capture at sea, (2) property subject to capture 
on land, and (3) property which cannot be captured at 
all, but which may with proper legislative authority be 
confiscated by appropriate legal proceedings. As for 
the occasion and effect of capture at sea and the necessity 
for subsequent judicial proceedings fully protecting the 
owner, see: Lamar v. Browne, 92 U. S. 187; Manila Prize 
Cases, 188 U. S. 254, 278; Jecker v. Montgomery, 13 How. 
498, 516; Kent Comm., 13th ed., vol. 1, pp. 101, 102; 
The Flad Oyen, 1 C. Rob. 135; Sawyer v Maine Ins. 
Co., 12 Massachusetts, 291, 295; The Siren, Fed. Cas. 
No. 12,911; Bradstreet v. Neptune Ins. Co., 3 Sumner, 600; 
Moore’s Digest, vol. 7, p. 630.

As to property on land, a sharp distinction is drawn 
between property subject to capture and property subject 
to confiscation. While the Constitution gives to Congress 
power to “make rules concerning captures on land and 
water,” it is of course clear that without any legislation 
the military forces in the field have the power to capture 
any property in the hands of the hostile forces, or used or 
intended to be used for hostile purposes. Kirk v. Lynd,
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106 U. S. 315, 317. There are only two requisites: (1) 
That the property be used or intended for hostile pur-
poses, or peculiarly adapted to hostile use, and (2) that it 
be captured in the course of military activities. See Mrs. 
Alexander's Cotton, 2 Wall. 404; Planters' Bank v. Union 
Bank, 16 Wall. 483. The capture, 11 flagrante hello," of 
property used for hostile purposes has nothing to do with 
the ownership and involves no question upon which the 
courts can act. It rests upon military necessity. Hence, 
it is not surprising that with respect to movables the act 
of capture, immediately and without judicial proceedings, 
vests title in the government.

It follows as a corollary that no one, not even a loyal 
citizen or neutral, has redress in the courts for an un-
authorized capture, unless Congress, as a matter of grace, 
grants a remedy. To permit suit against the military 
officers would hamper their conduct of military operations. 
Lamar v. Browne, supra. The government cannot be sued 
without its consent, and if there is no consent there is 
merely a wrong without a remedy.

In the Civil War, Congress granted a remedy under 
specific limitations. Abandoned Property Act of March 
12, 1863, 12 Stat. 820; United States v. Anderson, 9 Wall. 
56, 65; United States v. Padelf ord, 9 Wall. 531; Confisca-
tion Act of August 6, 1861, 12 Stat. 319; Kirk v. Lynd, 
106 U. S. 315; Miller v. United States, 11 Wall. 268.

In the case of property not taken flagrante hello, or by 
special legislative authority because used for hostile pur-
poses, but property outside the field of hostilities, there 
is the right to confiscation because of its enemy owner-
ship, under proper legislation. Brown v. United States, 8 
Cranch, 109. But the Act of July 12, 1862, 12 Stat. 589, 
passed for this purpose, was sharply distinguished in the 
legal and constitutional theory upon which it was based, 
from either of the two acts previously considered. The 
Confiscation Act conferred on the Government a right
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not previously existing. The Abandoned Property Act 
recognized an existing right in the Government, and con-
ferred a remedy on certain persons injured thereby. 11 The 
one is penal, the other remedial; the one claims a right, 
the other concedes a privilege.” United States v. Ander-
son, supra. The Abandoned Property Act covered only 
property in enemy territory, seized flagrante bello by the 
military authorities. United Stales v. Padelford, supra; 
Planters1 Bank v. Union Bank, supra. The Confiscation 
Act covered only property in loyal States and did not 
authorize military seizure. Planters1 Bank v. Union 
Bank, supra. The Abandoned Property Act recognized 
that title to hostile property captured by the military 
vested forthwith in the United States. The Confiscation 
Act recognized that property not captured by the military, 
and not affected by hostile use, could not be forfeited to 
the United States without legal proceedings. United 
States v. Anderson, supra, p. 66.

Equally significant is the distinction drawn by this 
court between the Confiscation Act of 1861 and the Con-
fiscation Act of 1862. Kirk v. Lynd, supra, 319; Bigelow 
v. Forrest, 9 Wall. 339, 350; United States v. Anderson, 
supra, 67. When a military commander finds property 
used for hostile purposes he must act at once. He may 
seize the property and send it behind the lines; or he may 
destroy it on the spot. But where the only purpose is to 
cripple the enemy financially by confiscating his subjects’ 
property, there is plenty of time for deliberate adjudica-
tion. There is no conceivable reason (aside from the 
natural impatience of executive officers with any judicial 
restraint upon their powers) why disputed questions of 
ownership should not be adjudicated, in an orderly way, 
before the seizure is complete. Custody of the property, 
throughout the proceedings, is in the court. Any decision 
may properly relate back to the date of capture. Every 
interest of the Government is fairly protected. And there



560 OCTOBER TERM, 1920.

Argument for Plaintiffs in Error in Nos. 394, 395. 254 U. 8. 

are preserved to the owners of property the inestimable 
benefits of due process of law.

The Trading with the Enemy Act should be examined 
in the light of these decisions.

The act as amended gives the Custodian more than a 
mere possessory right to enemy property seized by him. 
Immediately upon seizure, indeed upon mere require-
ment that the property be transferred, the Custodian ac-
quires the right to sell, for any reason satisfactory to 
himself, and to deal with the property “as though he 
were the absolute owner thereof.” Such a right is not 
reconcilable with any theory of provisional custody. It 
is not like the Confiscation Act of 1862. The provisional 
seizure authorized in that act was open to collateral attack, 
and the determination upon which it was made was not 
binding on the courts. Day v. Micou, 18 Wall. 156, 161.

Nor is there the slightest analogy between the right of 
seizure conferred on the Custodian and the rights of tem-
porary possession conferred upon a naval commander by 
capture. The naval commander, like the military officer, 
must act at once, upon appearances; the Custodian is 
under no such necessity. Moreover, the naval com-
mander’s right to possession is qualified by an absolute 
duty (which may yield only to imperious military neces-
sity), to submit his rights to a court at the earliest possible 
opportunity. If he does not, he may lose the ship, even 
though the original capture was rightful. The Custodian 
is under no such duty of vindicating his right to possession 
after the property has been seized. The absence of such 
a safeguard argues strongly against the intention of Con-
gress to confer upon the Custodian a right to take pos-
session free from review by the courts. The right in the 
claimant to institute a suit under § 9 is of slight value in 
comparison.

The Custodian’s determination, therefore, cannot be 
conclusive. United States v. Anderson, supra; Jecker v.
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Montgomery, supra. There is a generic difference between 
executive decisions made in the course of administration, 
which incidentally affect personal or property rights, and 
decisions made in proceedings whose only object is the 
confiscation of property because of the nationality or 
conduct of the owner. Lawton v. Steele, 152 U. S. 133, 
140; Rockwell v. Nearing, 35 N. Y. 302; Dunn v. Burleigh, 
62 Maine, 24; Lowry v. Rainwater, 70 Missouri, 152. 
And the Custodian, being authorized to seize only enemy 
property, exceeds his jurisdiction, and his decision in any 
event is reviewable by the courts, if the property is in 
truth non-enemy. See Burfenning v. Chicago &c. Ry. 
Co., 163 U. S. 321, 323.

Cases under the Confiscation Act of 1862 afford a 
parallel so close as to be decisive upon this point. Bigelow 
v. Forrest, 9 Wall. 339, 351; Day v. Micou, 18 Wall. 156, 
161, 162; Conrad v. Waples, 96 U. S. 279; Burbank v. 
Conrad, 96 U. S. 291; Waples v. United States, 110 U. S. 
630; Avegno v. Schmidt, 113 U. S. 293; Shields v. Schiff, 
124 U. S. 351. Furthermore, the administrative decision 
can be conclusive only upon a question of fact. American 
School of Magnetic Healing v. Me Annuity, 187 U. S. 94, 
109, 110; Gegiow v. Uhl, 239 U. S. 3.

Having invoked the jurisdiction of the court, libelant 
must make out a case according to law. [Citing Clinken- 
beard v. United States, 21 Wall. 65, and many other cases.]

The property libeled is not enemy property. Legal 
title to it is vested in American trustees, for the benefit of 
American creditors and policyholders. It is therefore not 
subject to seizure under the Trading with the Enemy Act.

The constitutional basis of the act, as well as the mani-
fest absurdity and gross injustice of any other construc-
tion, make it clear that, as a matter of substantive law, 
the act was intended to vest in the Custodian no more 
than the interest of the enemy, and this is demonstrated 
by its legislative history.



562 OCTOBER TERM, 1920.

Argument for Defendant in Error. 254 U. S.

The decisions of this court in our own Civil War es-
tablish to a demonstration that the only rights vested in 
the Custodian by the Trading with the Enemy Act are 
the rights belonging to the enemy. Day v. Micou, supra; 
In re Marcuard, 20 Wall. 114; Burbank v. Conrad, supra; 
Conrad v. Waples, supra; Avegno v. Schmidt, supra; Risley 
v. Phenix Bank, 83 N. Y. 318; affd. Ill U. S. 125. See 
also decisions under the British trading with the enemy 
act: In re Ruben [1915], 2 Ch. 313.

Mr. Walter F. Taylor for plaintiff in error in No. 396.

Mr. Lucien H. Boggs, Special Assistant to the Attorney 
General, and Mr. Assistant Attorney General Spellacy, 
with whom The Solicitor General and Mr. Dean Hill 
Stanley, Special Assistant to the Attorney General, were 
on the briefs, for defendant in error:

The only issue is the right to possession of the securities. 
Questions of title are not involved, and the demand of 
the Alien Property Custodian, made pursuant to deter-
mination after investigation, is conclusive herein.

The general plan of the act has no direct precedent, the 
nearest analogy in American or English legislative enact-
ment being the captured and abandoned property acts 
of the Civil War period. 12 Stat. 820. In the past, cap-
tures of property on land have, in the main, followed the 
practice applicable to capture of prizes at sea; and acts 
have provided, not for the taking possession and holding 
of property subject to future disposition, but for imme-
diate condemnation by appropriate judicial proceedings. 
Under that procedure the seizure is merely a prelim-
inary by which the property is brought within the juris-
diction of some court for judicial determination of its 
status as lawful prize, and for condemnation if found so 
to be. In fact, until the present war, the tendency for 
several hundred years had been away from the practice of
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capturing and confiscating property of the enemy found 
on land. The remarkable development of international 
trade, commerce and investments which had taken place 
during the half century preceding this war, and the de-
velopment of international credits, made necessary a 
change in this practice, if Germany was to be deprived 
during this war of the power to utilize for purchases in 
neutral countries credits based upon her investments in 
the allied countries. These countries, therefore, particu-
larly England, France, Russia, and Italy, all passed legis-
lation by which some public official, holding powers 
analogous to those of the Alien Property Custodian, was 
authorized to secure possession of enemy property, and, 
under certain circumstances, to liquidate enemy invest-
ments. No permanent confiscation of enemy property 
was decreed by any of these countries, the ultimate dis-
position of the property seized being left for future action.

The determination of enemy ownership made pursuant 
to the provisions of § 7 (c) is conclusive in so far as the 
Custodian’s right to possession is concerned; and demands 
for the possession of property made by the Custodian 
pursuant to this section must be complied with and there-
after judicial determination had with respect to claims 
of ownership, as provided by § 9.

This feature of the act, although in some quarters as-
sailed as radical and contrary to all the principles of the 
common law, is well justified by precedent. Since almost 
the beginning of our Government, it has been the law that 
all property taken or detained under authority of any 
revenue law of the United States shall be irrepleviable, 
and subject only to the orders and decrees of the United 
States courts having jurisdiction thereof. Rev. Stats., 
§ 934. The validity of this provision has been sustained 
in every decision in which it has been called into question. 
Treat v. Staples, Fed. Cas. No. 14,162; Brice v. Elliott, 
Fed. Cas. No. 1,854; DeLima v. Bidwell, 182 U. S. 1, 180.
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Similar legislation with respect to money collected for 
customs duties in excess of the amount really due has 
also been upheld. Cary v. Curtis, 3 How. 236; Bartlett 
v. Kane, 16 How. 263; Arnson v. Murphy, 109 U. S. 238; 
and requiring a taxpayer to pay a disputed tax and sue 
to recover. Murray v. Hoboken Land Co., 18 How. 272; 
Springer v. United States, 102 U. S. 586; Dodge v. Osborn, 
240 U. S. 118. Under the Abandoned Property Act of 
March 12, 1863, see Haycraft v. United States, 22 Wall. 
81. See also Barker v. Harvey, 181 U. S. 481; Botiller v. 
Dominguez, 130 U. S. 238, 250; Florida v. Furman, 180 
U. S. 402; Moyer v. Peabody, 212 U. S. 78; Pacific Live 
Stock Co. v. Lewis, 241 U. S. 440.

While the remedy under § 9 remains, in contemplation 
of law there is no possibility that a person rightfully en-
titled to property seized by the Custodian can be ma-
terially injured or deprived of property without due 
process of law.

The decisions so far rendered upon the Trading with 
the Enemy Act support this contention. Salamandra 
Ins. Co. v. New York Life Ins. & Trust Co., 254 Fed. 
Rep. 852; American Exchange Bank v. Palmer, 256 Fed. 
Rep. 680 (later in effect overruled in the same case); 
Keppelmann v. Keppelmann, 89 N. J. Eq. 390, reversed 
108 Atl. Rep. 432; Garvan v. $6,000 Bonds, 265 Fed. Rep. 
481; Biesantz v. Royal Arcanum, 175 N. Y. S. 46; Kahn v. 
Garvan, 263 Fed. Rep. 909; Kohn v. Kohn, 264 Fed. 
Rep. 253, and other cases in the lower courts, unreported.

The answer sets up no facts sufficient to justify any 
exception in this case to the proposition under discussion.

The fact that the Custodian has resorted to the courts 
for the enforcement of his demand does not alter the con-
struction of the act with respect to his right of possession. 
It would be a strange perversion of the law to place a 
premium upon disobedience to the clear mandates of a 
war statute by holding that when litigation ensues the
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person who had disobeyed the law had by such diso-
bedience acquired greater rights than the person who had 
complied with its requirements.

The facts set forth in the answers confirm the determina-
tion of the Custodian and justify his demand. They 
establish, if true, that the securities libeled belonged to 
or were held for the Munich Re-Insurance Company 
within the purview of § 7 (c); that although policyholders 
and creditors of that company within the United States 
may have an interest in the nature of security therein, 
such interest is not within the scope of § 8 (a); and there-
fore that the Custodian is entitled to possession of these 
securities, leaving the protection of whatsoever rights 
these creditors and policyholders, or these claimants on 
their behalf, may have to the remedies provided by § 9.

Mr . Just ice  Holmes  delivered the opinion of the court.

These are libels brought by the Alien Property Cus-
todian under the Trading with the Enemy Act, October 6, 
1917, c. 106, § 17, 40 Stat. 411, 425, to obtain possession 
of securities in the hands of the plaintiffs in error re-
spectively as trustees. The libel in each case alleges that 
the Alien Property Custodian after investigation deter-
mined that a German insurance company named was an 
enemy not holding a license from the President, &c.; that 
certain specified securities belonged to it or were held for 
its benefit by the party now appearing as a plaintiff in 
error in that case; and that a demand for the property 
had been made but not complied with. The libellant 
prayed an order directing the marshal to seize the prop-
erty and citing claimants of a right to possession to show 
cause why the same should not be delivered to him. The 
plaintiffs in error appeared as claimants in their several 
cases, denied that the funds were held for the benefit of 
an enemy, and set up the trust under which they held
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them as required by the laws of Massachusetts or Con-
necticut for the security of American policyholders and 
creditors, with reasons for their right to retain the funds 
alleged in detail. The libellant moved for decrees for 
possession upon the pleadings which were granted by the 
District Court. The decrees were affirmed by the Cir-
cuit Court of Appeals, 265 Fed. Rep. 477; ibid., 481. As 
the decision of the latter Court is not made final by the 
statute the cases have been brought on writ of error to 
this Court.

As is obvious from the statement of the pleadings the 
libels are brought upon the theory that these are purely 
possessory actions and that for the purposes of immediate 
possession the determination of the Enemy Property Cus-
todian is conclusive, whether right or wrong. The claim-
ants on the other hand set up substantive rights and seek 
to have it decided in these suits whether the funds are 
enemy property in fact and whether they have not the 
right to detain them. Strictly possessory actions still 
survive in the laws of some States and have been upheld, 
leaving the party claiming title to a subsequent suit. 
Grant Timber & Manufacturing Co. v. Gray, 236 U. S. 133. 
There can be no doubt that Congress has power to pro-
vide for an immediate seizure in war times of property 
supposed to belong to the enemy, as it could provide for 
an attachment or distraint, if adequate provision is made 
for a return in case of mistake. As it can authorize a 
seizure in pais it can authorize one through the help of a 
Court. The only questions are whether it has done so 
as supposed by the libellant and if so whether the condi-
tions imposed by the act have been performed.

If the Custodian was entitled to demand the delivery 
of the property in question it does not seem to need argu-
ment to show that the demand could be enforced by the 
District Courts under § 17 of the act, giving to those Courts 
jurisdiction to make all such orders and decrees as may
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be necessary and proper to enforce the provisions of the 
act. The first question then is whether the Custodian 
had the right to make the demand. By § 5 the President 
may exercise any power or authority conferred by the act 
through such officers as he may direct. It is admitted 
that he has exercised the powers material to these cases 
through the Enemy Property Custodian and by the Act of 
November 4, 1918, c. 201, 40 Stat. 1020, the Custodian is 
given the right to seize. By § 7 (c), as originally enacted, 
“ If the President shall so require, any money or other prop-
erty owing or belonging to or held for, by, on account of, or 
on behalf of, or for the benefit of an enemy or ally of an 
enemy not holding a license granted by the President here-
under, which the President after investigation shall deter-
mine is so owing or so belongs or is so held, shall be con-
veyed, transferred, assigned, delivered, or paid over to the 
alien property custodian. ” We are to take it therefore that 
the President has “so required,” and that a case is made 
out under § 17 unless we are to consider the defences in-
terposed.

If we look no further than § 7 (c), it is plain that obe-
dience to the statute requires an immediate transfer in any 
case within its terms without awaiting a resort to the Courts. 
The occasion of the duty is a demand after a determina-
tion by the President and it is hard to give much meaning 
to the words “which the President after investigation shall 
determinéis so . . . held” unless the determination 
and demand call the duty into being. The condition ‘ ‘after 
investigation” additionally points to the intent to make 
his act decisive upon the point, as it is in other cases men-
tioned in § 7 (a). But it is said that the subject of the sec-
tion is enemy property only and therefore that the deter-
mination cannot be final in its effect. Day v. Micou, 18 
Wall. 156. And it is true that it is not final against the 
claimant’s rights. Upon surrender the claimant may at 
once file a claim under § 9, if he satisfies the representa-
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tive of the President may obtain a return, and, if he does 
not obtain it in sixty days after filing his application, or 
forthwith if he has given the required notice but filed no 
application to the President, may bring a suit to establish 
his rights in the District Court, in which case the property 
is to be retained by the Custodian until final decree. These 
provisions explain the initial words of § 7 (c) as saving the 
ultimate rights of the claimant while the determination of 
the President still may be given effect to carry out an 
immediate seizure for the security of the Government un-
til the final decision upon the right. The reservation im-
plies that mistakes may be made and assumes that the 
transfer will take place whether right or wrong.

The argument on the original words of the act in view 
of the manifest purpose seems to us to be strong, but it 
appears to us to be much strengthened by the amendments 
of later date. By the Act of November 4,1918, c. 201, 40 
Stat. 1020, § 7 (c) was amended among other things by add-
ing after the requirements of transfer “or the same may be 
seized by the Alien Property Custodian; and all property 
thus acquired shall be held, administered and disposed of 
as elsewhere provided in this Act.” This shows clearly 
enough the peremptory character of this first step. It can-
not be supposed that a resort to the Courts is to be less 
immediately effective than a taking with the strong hand. 
Clinkenbeard v. United States, 21 Wall. 65, has no applica-
tion. That was debt on a bond for a tax and turned on the 
right of the Government to the tax, not on possession. By 
a later paragraph “the sole relief and remedy of any per-
son having any claim to any . . . property” transferred 
to the Custodian “or required so to be, or seized by him 
shall be that provided by the terms of this Act. ” The nat-
ural interpretation of this clause is that it refers to the 
remedies expressly provided, in this case by § 9; that prop-
erty required to be transferred and property seized stand 
on the same footing, not that the resort by the Custodian
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to the Courts instead of to force opens to the person who 
has declined to obey the order of the statute or who has 
prevented a seizure a right by implication to delay what 
the statute evidently means to accomplish at once.

To the conclusion that we reach it is objected that the 
Custodian gets a good deal more than bare possession— 
that the property is to be conveyed to him, and that by 
the Act of March 28, 1918, c. 28, 40 Stat. 459, 460, enlarg-
ing § 12, the Custodian “ shall be vested with all of the 
powers of a common-law trustee in respect of all property, 
other than money, which has been or shall be, or which 
has been or shall be required to be, conveyed, ” &c., to him, 
and is given the power to sell and manage the same as 
though he were absolute owner. All this may be conceded 
if no claim is filed. But this act did not repeal § 9, which 
is amended by the later Acts of July 11,1919, c. 6, 41 Stat. 
35, and of June 5, 1920, c. 241, 41 Stat. 977, and as we 
have said, provides for immediate claim and suit and re-
quires the property in cases of suit to be retained in the 
custody of the Alien Property Custodian or in the Treasury 
of the United States to abide the result. The present pro-
ceeding gives nothing but the preliminary custody such as 
would have been gained by seizure. It attaches the prop-
erty to make sure that it is forthcoming if finally con-
demned and does no more.

Decrees affirmed.

The  Chief  Justi ce  took no part in the consideration 
or decision of these cases.
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La  MOTTE ET AL. v. UNITED STATES.

APPEAL FROM THE CIRCUIT COURT OF APPEALS FOR THE 
EIGHTH CIRCUIT.

No. 121. Submitted December 10, 1920.—Decided January 24, 1921.

1. As an incident of its guardianship over the Osage Indians, the 
United States may sue to enjoin the assertion of rights under leases 
of restricted allotments obtained from members of the tribe without 
conforming to applicable provisions of the statutes and valid ad-
ministrative regulations, and to enjoin the negotiation of other such 
unlawful leases in the future. P. 575.

2. Under the Act of June 28, 1906, concerning the Osage Indians, § 7 
of which gives members the right to lease their restricted allotments 
and provides that such leases “shall be subject only to the approval 
of the Secretary of the Interior,” the Secretary is authorized not 
merely to approve or disapprove leases after execution, but to make 
necessary reasonable regulations prescribing in advance as condi-
tions to approval of leases the mode in which they shall be executed 
and presented to him and the terms and conditions they shall con-
tain for the protection of the Indian lessors. Id.

3. The authority of the Secretary to make such regulations is covered 
by § 12 of the act, declaring that all things necessary to carry the 
act into effect and not otherwise specifically provided for shall be 
done under his direction and authority; and without that section 
it would be implied. P. 576.

4. Section 7 of the act, in providing that such leases shall be subject 
“only” to the approval of the Secretary, distinguishes between 
leases by individuals, to be approved by the Secretary alone, and 
leases for the tribe, which, under § 3, need the sanction of the tribal 
council as well. Id.

5. Under § 7 of the act, construed with §§ 3 and 6 of the Act of April 18, 
1912, the approval of the Secretary is requisite to the validity of 
leases of restricted lands of minor allottees or minor heirs, given by 
their guardians with the sanction of the local state courts in which 
the guardianships were pending. P. 577.

6. Under § 7, supra, leases of restricted land made by an Indian parent 
having a certificate of competency, or by a white parent not a



La  MOTTE v. UNITED STATES. 571

570. Opinion of the Court.

member of the tribe, on behalf of minor allottees or heirs, require 
the Secretary’s approval. P. 578.

7. Land allotted in the right of a deceased member cannot be leased 
by his heirs without the Secretary’s approval if they are members 
of the tribe and without certificates of competency. Id.

8. A devise of a direct or inherited restricted allotment by a will 
made pursuant to § 8 of the Act of 1912, supra, and approved by 
the Secretary of the Interior, operates as a conveyance of the land 
free of restrictions. So held, in view of the broad language of the 
section and its interpretation by Congress. Id.

9. Neither under the common law nor under the statutes of Oklahoma 
may a testator impose an indefinite restriction on the right of his 
devisee to alienate the land devised. P. 580.

10. Members of the Osage Tribe, though without certificates of com-
petency, may lease, without the Secretary’s approval, allotments 
which they have purchased after such allotments had become un-
restricted, since there is nothing in the Acts of 1906 and 1912, supra, 
to reimpose restrictions once removed, or to subject to restrictions 
all lands, however acquired, which members without such certificates 
may own. Id.

11. Purchasers or lessees of unrestricted, undivided interests in Osage 
allotments should be enjoined from exerting control over the lands, 
to the exclusion of Indian co-tenants of restricted interests; but in 
this case the injunction was so broad as to prevent them from deal-
ing with their own interests, and should be modified. Id.

256 Fed. Rep. 5, modified and affirmed.

The  case is stated in the opinion.

Mr. T. J. Leahy and Mr. C. S. Macdonald for appellants.

Mr. Assistant Attorney General Nebeker and Mr. H. L. 
Underwood, Special Assistant to the Attorney General, for 
the United States.

Mr . Justice  Van  Devan ter  delivered the opinion of 
the court.

This is a suit by the United States to enjoin the defend-
ants (appellants here) from asserting or exercising any
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right under certain leases obtained from individual Osage 
Indians without the approval of the Secretary of the In-
terior, and from negotiating or obtaining other leases of 
the same class without conforming to statutory provisions 
and administrative regulations alleged to be applicable. 
The District Court granted the major part of the relief 
sought and denied the rest. On cross appeals the Circuit 
Court of Appeals enlarged the relief granted, but refused 
a part of what was denied by the District Court. 256 Fed. 
Rep. 5. The United States then acquiesced and the de-
fendants took a further appeal to this court.

Prior to the Act of June 28, 1906, c. 3572, 34 Stat. 539, 
the lands to which the suit relates were tribal lands of the 
Osage Indians, and after that act were divided under its 
provisions among the members of the tribe, as were also 
the tribal funds. Each member received 160 acres des-
ignated as a homestead and approximately 500 acres desig-
nated as surplus lands. The tribal funds were divided by 
placing a pro rata share to the credit of each member or his 
heirs in the United States Treasury. Except as otherwise 
provided, the homestead is to be “inalienable and nontax- 
able for a period of twenty-five years, or during the life 
of the homestead allottee,” the surplus lands are to be 
“inalienable for twenty-five years” and nontaxable for 
three years, and the funds as distributed are to be held in 
trust by the United States for twenty-five years. These 
periods do not all have a common point of beginning, but 
nothing turns on that here. The act contains express pro-
vision (§ 2, Seventh) that the Secretary of the Interior, in 
his discretion, upon the petition of any adult member, may 
issue to such member “a certificate of competency” author-
izing him to sell and convey any of his surplus lands, if, 
upon investigation, he is found fully competent and capa-
ble of transacting his own business and caring for his own 
affairs, and that upon the issue of such certificate the sur-
plus lands shall become subject to taxation and the mem-
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ber shall have “the right to manage, control, and dispose 
of his or her lands [other than the homestead] the same as 
any citizen of the United States.” The interest on the 
funds held in trust and also certain revenues and moneys 
from other sources (§ 4, First and Second) are to be paid 
quarterly to the members, except that in the case of minors 
payments are to be made to the parents, so long as the 
moneys are not misused or squandered, and where the par-
ents are dead payments are to be made to legal guardians. 
Upon the death of a member his lands, moneys, and inter-
ests “descend” to his “legal heirs, according to the laws” 
of Oklahoma, with an exception not material here (§ 6). 
The leasing of allotted lands is specially dealt with as 
follows:

“Sec. 7. That the lands herein provided for are set 
aside for the sole use and benefit of the individual mem-
bers of the tribe entitled thereto, or to their heirs, as herein 
provided; and said members, or their heirs, shall have the 
right to use and to lease said lands for farming, grazing, or 
any other purpose not otherwise specifically provided for 
herein, and said members shall have full control of the 
same, including the proceeds thereof: Provided, That par-
ents of minor members of the tribe shall have the control 
and use of said minors’ lands, together with the proceeds 
of the same, until said minors arrive at their majority: 
And provided further, That all leases given on said lands 
for the benefit of the individual members of the tribe en-
titled thereto, or for their heirs, shall be subject only to the 
approval of the Secretary of the Interior. ”

Besides several provisions indicating that the act is to be 
executed under the supervision of the Secretary of the In-
terior, there is a concluding section declaring:

“Sec. 12. That all things necessary to carry into effect 
the provisions of this Act not otherwise herein specifically 
provided for shall be done under the authority and direc-
tion of the Secretary of the Interior. ”
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An amendatory Act of April 18, 1912, c. 83, 37 Stat. 86, 
by its third section, subjects the property of deceased, or-
phan minor, insane and some other allottees to the juris-
diction of the county courts of Oklahoma in probate mat-
ters, but with the qualification, first, “that no guardian 
shall be appointed for a minor whose parents are living, 
unless the estate of said minor is being wasted or misused 
by such parents,” and, secondly, “that no land shall be 
sold or alienated under the provisions of this section with-
out the approval of the Secretary of the Interior. ” This 
amendatory act also contains a section dealing with dis-
posals by will of which we shall speak presently.

In virtue of §§ 7 and 12 of the Act of 1906 the Secretary 
of the Interior adopted and promulgated regulations desig-
nating the mode in which leases of restricted lands for farm-
ing or grazing purposes should be executed and brought 
to his attention, indicating the terms and conditions which 
should be embodied in the leases for the protection of the 
Indian lessors, and informing intending lessors and lessees 
that where the regulations were not complied with the 
leases would not be approved.

The defendants (appellants here) are engaged in procur-
ing leases of Osage lands for farming and grazing purposes, 
especially the latter. At times the leases are procured 
for their own benefit and at other times in the interest of 
cattlemen who desire and need large pastures. Where 
cattlemen are to be the beneficiaries, the defendants often 
take the leases in their own names and agree to protect 
the cattlemen against claims for trespass or damage. 
Some of the leases are for homesteads, others for surplus 
lands. Some are procured from adult allottees, or adult 
heirs of allottees, having certificates of competency, and 
some from like allottees or heirs where no such certificate 
has been issued. Others are obtained from parents or 
legal guardians of minor allottees or minor heirs, and still 
others from devisees holding under wills approved by the
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Secretary of the Interior. Many of the leases are for re-
stricted lands and yet are taken without conforming to 
the regulations and without obtaining the Secretary’s ap-
proval. But notwithstanding this, the defendants proceed 
to use the lands for grazing purposes, or to enable others 
to do so, as if the leases were properly obtained. The fail-
ure to conform to the statute and the regulations is not 
accidental, but intentional and persistent.

The right of the United States to maintain the suit, al-
though challenged by the defendants, is not debatable. 
The Osages have not been fully emancipated, but are still 
wards of the United States. The restrictions on the dispo-
sal and leasing of their allotments constitute an impor-
tant part of the plan whereby they are being conducted 
from a state of tribal dependence to one of individual in-
dependence and responsibility; and outsiders, such as the 
defendants, are bound to respect the restrictions quite as 
much as are the allottees and their heirs. Authority to 
enforce them, like the power to impose them, is an incident 
of the guardianship of the United States. That relation 
and the obligations arising therefrom enable the United 
States to maintain the suit, notwithstanding it is with-
out pecuniary interest in the relief sought. Heckman v. 
United States, 224 U. S. 413, 437-442; United States v. 
New Orleans Pacific Ry. Co., 248 U. S. 507, 518; United 
States v. Osage County, 251 U. S. 128, 133. And see 
Causey v. United States, 240 U. S. 399, 402.

It is insistently urged that the regulations adopted and 
promulgated by the Secretary of the Interior are void and 
of no effect, and therefore that no right to relief can be 
predicated upon the defendants’ disregard of them. The 
argument advanced is that the leasing provision says 
nothing about regulations; that the clause “subject only 
to the approval of the Secretary of the Interior” makes 
strongly against any regulations; that what is intended is 
to leave the Indian free to lease in his own way and on his
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own terms, subject to the Secretary’s approval or disap-
proval of the lease after it is given; and that the regu-
lations, as adopted and promulgated, unwarrantably 
interfere with this freedom of action. In our opinion the 
insistence is not tenable, and for the following reasons:

The fact that the leasing provision says nothing about 
regulations is not important, for § 12 plainly enables the 
Secretary to employ any necessary means to carry that 
provision into effect. And, even without § 12, power to 
make regulations suitable to that end and consistent with 
the act would be implied. United States v. Bailey, 9 Pet. 
238, 254-255.

The need for some regulations is obvious. The Osages 
among whom the lands were divided number about 2,000 
and each member received an aggregate of approximately 
660 acres, often in scattered tracts. All the lands were 
restricted in the beginning and most of them probably 
will remain so for several years. The leases are subjected 
to the Secretary’s approval or disapproval to the end that 
the allottees and their heirs may be protected from their 
own improvidence and from overreaching by others. Both 
the lands and the Indians are remote from the seat of 
Government, and without some general and authoritative 
rules for the guidance of intending lessors and lessees it is 
certain that improvident and ill-advised leases would be 
given and multiplied in a way which would confuse and 
embarrass the Indians and greatly enhance the difficulties 
attending the Secretary’s supervision.

We find nothing in the leasing provision indicating that 
no regulations are intended. True, the concluding proviso 
declares that “all leases given on said lands for the benefit 
of the individual members of the tribe entitled thereto, or 
for their heirs, shall be subject only to the approval of the 
Secretary of the Interior.” But this means, as the context 
and other parts of the act show, that leases given on re-
stricted lands for the benefit of individual allottees, or
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their heirs, and not for the benefit of the tribe, shall be 
subject to the approval of the Secretary of the Interior, 
but need not have the sanction of the tribal council. The 
word “only,” on which the defendants place much em-
phasis, merely aids in marking an intended distinction 
between leases given for the benefit of individuals and 
those given for the benefit of the tribe, the latter, as § 3 
shows, needing the sanction of the tribal council as well as 
the approval of the Secretary of the Interior.

Without doubt the regulations prescribed operate to 
restrain the Indian from leasing in his own way and on 
his own terms, but this is not a valid objection. If there 
were no regulations, the disapproval of a lease satisfactory 
to him would work a like restraint. Manifestly some re-
straint is intended, for the leasing provision does not per-
mit the Indian to lease as he pleases, but only with the 
Secretary’s approval.

The regulations appear to be consistent with the statute, 
appropriate to its execution, and in themselves reasonable.

It follows from what has been said that in the main the 
action of both courts below was correct; that is to say, the 
defendants were properly enjoined from asserting or exer-
cising any right under leases of restricted lands given by 
individual Osages without the approval of the Secretary 
of the Interior, and from negotiating or procuring other 
leases of the same class without conforming to the regula-
tions prescribed.

Several questions relating to particular leases or lands 
remain to be noticed.

The defendants have leases of restricted lands, belong-
ing to minor allottees or minor heirs, which were given by 
guardians with the sanction of the local courts in which the 
guardianships were pending, but were not approved by the 
Secretary of the Interior. The District Court ruled that 
the Secretary’s approval was not required and the Circuit 
Court of Appeals held to the contrary. We take the latter
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view. It is supported by the comprehensive words of the 
concluding proviso of the leasing provision and is strength-
ened by the second qualification found in § 3 of the amen-
datory Act of 1912, under which the local courts obtain 
probate jurisdiction over the property of such minors, and 
by the proviso in § 6 of that act relating to the partition 
of inherited lands.

Some of the defendants’ leases of restricted lands were 
given by parents on behalf of minor allottees or minor heirs, 
—one of the parents having a certificate of competency 
and the other being of white blood and not a member of the 
tribe. Both courts ruled that the Secretary’s approval was 
essential, and rightly so, as we think. In giving such leases 
the parents act for the child, not for themselves, and ap-
proval by the Secretary is required by reason of the child’s 
status, as would be true if the lease were given by a 
guardian.

One of the leases held by the defendants is for lands 
which, in the course of the division, were selected and 
allotted in the right of a member then deceased. Under 
the statute the lands passed to the member’s heirs and the 
lease was procured from them. They are members and 
without certificates of competency. The lease has not 
been approved by the Secretary. Both courts regarded 
the lands as restricted and the lease as requiring the Sec-
retary’s approval. That view has since been sustained 
by us in Kenny v. Miles, 250 U. S. 58.

Two leases, not approved by the Secretary, are for lands 
which passed to devisees under wills approved by that 
officer and duly admitted to probate. Both testators were 
adult members of the tribe, not mentally incompetent. 
One was an allottee and the other the sole heir of a deceased 
allottee. In their hands the lands were restricted. The 
defendants insist that under the approved wills the lands 
passed to the devisees freed from the restrictions. If so, 
the leases did not require the Secretary’s approval. Both



La  MOTTE v. UNITED STATES. 579

570. Opinion of the Court.

courts held that the lands continued to be restricted. The 
question is not free from difficulty, but we think it must 
be ruled the other way. Strictly speaking a devisee takes 
under the will as an instrument of conveyance, and not 
by descent as an heir. This form of alienation was within 
the restriction imposed by the Act of 1906, Taylor v. Par-
ker, 235 U. S. 42, but the amendatory Act of 1912 relaxed 
the restriction by declaring:

“Sec. 8. That any adult member of the Osage Tribe of 
Indians not mentally incompetent may dispose of any or 
all of his estate, real, personal, or mixed, including trust 
funds, from which restrictions as to alienation have not 
been removed, by will, in accordance with the laws of the 
State of Oklahoma: Provided, That no such will shall be 
admitted to probate or have any validity unless approved 
before or after the death of the testator by the Secretary 
of the Interior.”

This provision is broadly written, is in terms applicable 
to restricted lands and funds, and enables the Indian to 
dispose of all or any part of his estate by will, in accordance 
with the state law, if his will be approved by the Secretary. 
True, it does not say that a disposal by an approved will 
shall put an end to existing restrictions, but that is an ad-
missible, if not the necessary, conclusion from its words. 
After its enactment the Secretary of the Interior construed 
it as having that meaning, and it was administered accord-
ingly in that department up to the time of this suit. And 
that Congress intended it should have that meaning is at 
least inferable from a general act of the next session re-
specting wills by Indian allottees and their approval by the 
Secretary (c. 55, 37 Stat. 678); for that act, while provid-
ing that “the approval of the will and the death of the 
testator shall not operate to terminate the trust or re-
strictive period,” expressly excepted the Osages from its 
reach. These matters apparently were not brought to the 
attention of the courts below. We regard them as of suffi-
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cient weight to put the question at rest. In one of the wills 
the testator attempted to impose an indefinite restraint on 
the devisee’s right to alienate the land; but, whether the 
attempt be tested by the common law or by the local stat-
utes, it plainly was of no effect. We modify the decree by 
excluding this class of leases from the injunction.

Some of the leases are for lands which were purchased 
by the lessors after the lands in regular course had become 
unrestricted. Because the lessors were members of the 
tribe and without certificates of competency the Circuit 
Court of Appeals held that the leases were subject to the 
Secretary’s approval. The District Court had held the 
other way. We think the District Court was right. There 
is no provision in the Act of 1906 or that of 1912 which 
reimposes restrictions after they have been removed, or 
which subjects to restrictions all lands, however acquired, 
which a member without a certificate of competency may 
own. See McCurdy v. United States, 246 U. S. 263. The 
restrictions reach such lands only as were allotted to the 
member or were inherited by him from another in whose 
hands* they were restricted. Many members who are 
without certificates of competency have incomes and prop-
erty which they are free to deal with as they choose. 
Some have purchased from white men having full title and 
an undoubted right to sell. See Levindale Lead Co. v. Cole-
man, 241 U. S. 432. As to this class of leases we so modify 
the decree that the injunction shall not include them.

Through purchases or leases from heirs who have certif-
icates of competency, or are white men and not members 
of the tribe, the defendants have come lawfully to own, or 
have leases of, undivided interests in particular lands the 
remaining interests in which. continue to be restricted; 
and the defendants are using or exerting control over these 
lands to the exclusion of the Indian owners of the re-
stricted interests. This use or control is colorably based on 
unapproved leases and other forms of consent given by
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the other owners which are without legal sanction. Both 
courts rightly condemned these acts and portions of the 
injunction are directed against them. But as to some of 
the lands the injunction is open to an objection which the 
defendants urge against it, in that it prohibits them from 
“in any manner dealing with said lands, or any part 
thereof, without the consent of the Secretary of the Inte-
rior. ” This prohibition would prevent them from selling 
their unrestricted interests, although that may not have 
been intended. It should be confined to the restricted 
undivided interests of the Indian owners; and we modify 
the decree accordingly.

Subject to the modifications here made the decree is 
affirmed.

Decree modified and affirmed.

THE JOURNAL AND TRIBUNE COMPANY v. 
UNITED STATES.

APPEAL FROM THE COURT OF CLAIMS.

No. 86. Argued November 10, 11, 1920.—Decided January 24, 1921.

1. The amount in controversy in a suit in the Court of Claims, for 
the purposes of an appeal to this court (Jud. Code, § 242) is deter-
mined from the petition as amended, and is the whole amount 
claimed without deduction for a partial defense. P. 584.

2. Where shipments of newspapers which their owner supposed were 
going by express at lower rates were in fact sent by mail, at higher 
but legal postal rates, through oversight of its agents, held that 
the United States was under no implied contract to reimburse it. 
P. 585.

53 Ct. Clms. 612, affirmed.

The  case is stated in the opinion.
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Mr. Assistant Attorney General Davis for the United States.

Mr . Justice  Pitney  delivered the opinion of the court.

This suit was brought to recover moneys paid for the 
transportation of newspapers in the mails, upon the ground 
that they were paid under mistake of fact. The Court of 
Claims dismissed the petition. 53 Ct. Clms. 612.

The facts are as follows : Claimant was engaged in pub-
lishing at Knoxville, Tennessee, a daily morning news-
paper having a circulation in eastern Tennessee and adja-
cent parts of Virginia and North Carolina. It sent out a 
considerable part of its daily issue, destined to points on 
the United States postal route between Bristol and Chatta-
nooga or on other postal routes connecting therewith, upon 
a Southern Railway train leaving Knoxville at 4 a. m. 
daily. The mail was dispatched in wagons from the main 
post office at Knoxyille to the office of a mail transfer 
clerk at the railway station, the wagons being operated by 
persons having contracts for the purpose with the United 
States postal authorities. For claimant’s convenience, the 
post office authorities consented that its newspapers might 
be weighed, for mailing, at the railway station instead of 
at the post office; claimant furnishing scales for the pur-
pose. The mail wagons, under an arrangement between 
claimant and the contractor, called at claimant’s place of 
business and carried the newspapers thence to the station. 
For this service claimant compensated the contractor or 
the driver. While this arrangement was in effect, and in 
the fall of the year 1906, claimant concluded to transport 
a part of the newspapers by express instead of mail, the 
express charges upon large lots being one-half thé postal 
charge for transporting newspapers as second-class mail. 
It notified the express company of this purpose, and re-
quested the express agent to be on the watch. There-
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after it caused certain copies of its newspaper intended for 
newsdealers—theretofore sent by mail—to be wrapped in 
bundles and labeled “Express or baggage,” with directions 
for throwing them off the train at the several destinations. 
Other copies of the paper, intended for subscribers and 
for newsdealers, were placed, properly addressed, in mail 
sacks. The method of transporting the papers to the rail-
way station continued as before, those intended to go by 
express and those contained in mail sacks being carried 
upon the same wagon and the driver instructed to take 
them to the railway station, which he did, depositing 
bundles and sacks on the platform where all mail was 
deposited. In the fall of 1906, and for about a year there-
after, the express company’s office adjoined that of the 
mail transfer clerk, the doors of the two opening upon the 
same platform. Claimant’s representative had notified 
the express company’s agent of the purpose to send certain 
of the papers by express, and pursuant to that notice, until 
about October, 1908, a porter from the express agent’s 
office went to the platform, took the bundles of newspapers 
labeled as mentioned, and caused them to be transported 
by express. During the same period the United States 
mail transfer clerk took the sacks of papers, ascertained 
the net weight, and caused them to be transported as 
second-class mail matter upon the same train. The net 
weight was reported to the postmaster, and he charged 
to claimant’s account the proper second-class postage 
thereon. The system adopted was that claimant made a 
deposit with the postmaster to cover postage to accrue, 
and renewed the deposit from time to time as it was re-
duced by charges against it. During the year 1907 the 
express company’s office was removed to a distance of 
about 150 yards from the transfer clerk’s office, and about 
a year after this the express messenger or porter ceased 
calling at the mail platform for the bundles of papers 
labeled for transportation by express. Why he did so does
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not definitely appear. Thereafter and down to March 31, 
1913, claimant’s newspapers, whether in sacks or in 
bundles, were alike treated as mail matter by the United 
States mail transfer clerk, who weighed them all and 
reported the net weights to the postmaster, and the 
bundles and sacks were transported to their respective 
destinations as second-class mail matter. The charge 
appropriate for such mail matter was regularly made 
against claimant’s deposit and paid by claimant during 
the entire period. In the spring of 1913 claimant’s busi-
ness manager, having his attention called to the fact that 
the express bills were small, discovered upon investigation 
that the bundles of papers labeled “Express” were being 
transported as second-class mail matter; and the present 
suit followed. During the period referred to approxi-
mately 358,442 pounds of newspapers were transported by 
the United States mail that were labeled “Express” and 
had been intended by claimant to be transported by ex-
press. Claimant paid thereon the regular second-class mail 
matter rate of 1 cent per pound, aggregating $3,584.42. 
The transportation of the same matter by express would 
have cost claimant $1,792.21.

The Government insists that this court is without juris-
diction to entertain the appeal, upon the ground that the 
amount in controversy is less than the three thousand 
dollars specified in the applicable provision, § 242 of the 
Judicial Code (Act of March 3, 1911, c. 231, 36 Stat. 1087, 
1157). It is said that, viewing the claim in the most favor-
able light, and assuming a mistake was made entitling 
claimant to recover, the amount recoverable could not 
exceed the difference between what was paid as postage 
and what would have been paid had the newspapers been 
sent by express, that is to say $1,792.21. But, while in its 
original petition claimant prayed recovery for only the 
latter amount, in an amendment made by leave of the 
court it sought a return of the entire $3,584.42, on the
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ground that there was a failure of consideration and it was 
entitled to a return of the whole sum as paid by mistake. 
The amount in controversy is to be determined by the 
amended rather than the original petition (Washer v. 
Bullitt County, 110 U. S. 558, 561-562); and since there is 
nothing in the nature of the case to prevent a recovery of 
the entire amount, were claimant’s view of the law sus-
tained, the amount claimed is the amount in controversy 
within the meaning of the jurisdictional act, notwith-
standing there may be a defense to a part that would not 
extend to the entire claim. Barry v. Edmunds, 116 U. S. 
550, 560-561; Schunk v. Moline, etc., Co., 147 U. S. 500, 
504-505; Vance v. W. A. Vandercook Co. (No. 2), 170 
U. S. 468, 472; Smithers v. Smith, 204 U. S. 632, 642-643.

Upon the merits, we concur in the opinion of the Court 
of Claims that there is no legal basis for a recovery. The 
money was not paid under any such mistake as to render it 
inequitable for the United States to retain it. The bundles 
of newspapers actually were transported as mail by the 
Government, claimant being charged by the postmaster 
the amount fixed by law for the service rendered, and 
paying it without protest. No error is shown to have been 
made in the weights or in the rate charged. So far as 
any “mistake” appears from the findings it was that of 
claimant’s agents in causing or permitting the papers to go 
by mail instead of by express as claimant intended. There 
is no finding attributing negligence or other fault to the 
mail transfer clerk; but if there were such and claimant’s 
loss were attributable to it, this would not form a ground 
for recovery, since the United States has not consented to 
be sued in the Court of Claims for the torts of its officers 
or agents. Bigby v. United States, 188 U. S. 400, 404-407; 
Hijo v. United States, 194 U. S. 315, 323; Tempel v. United 
States, 248 U. S. 121,129; Ball Engineering Co. v. White & 
Co., 250 U. S. 46, 57.

Judgment affirmed.
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JACKSON, RECEIVER OF THE FIRST CO-OPERA-
TIVE BUILDING ASSOCIATION OF GEORGE-
TOWN, D. C. v. SMITH ET AL.

CERTIORARI TO THE COURT OF APPEALS OF THE DISTRICT OF 
COLUMBIA.

No. 130. Argued December 17, 1920.—Decided January 24, 1921.

Persons who knowingly join with a receiver in purchasing real estate 
at a sale made by the trustee of a deed of trust mortgage securing 
a debt due the receivership, are jointly and severally liable to the 
receivership for all profits realized from the purchase. P. 588.

48 App. D. C. 565, reversed.

The  case is stated in the opinion.

Mr. W. W. Millan for petitioner.

Mr. Louis Addison Dent for respondents.

Mr . Justi ce  Brandeis  delivered the opinion of the 
court.

Smith and Wilson were sued in the Supreme Court of 
the District of Columbia by the receiver of the First 
Co-operative Building Association of Georgetown, D. C., 
for the amount of profits made by them and a former 
receiver of the Association in the purchase at a foreclosure 
sale and subsequent resale of land mortgaged to secure a 
note owned by the Association. The Supreme Court held 
them liable for the full amount of the profits, $743.68, with 
interest and costs. The Court of Appeals of the District 
reversed the decree and ordered that the bill be dismissed 
with costs. 48 App. D. C. 565. A writ of certiorari was 
granted by this court. 250 U. S. 655. The question before
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us is whether the respondents are liable upon the following 
facts, and if so in what amount.

In 1908 the Supreme Court of the District appointed 
William E. Ambrose, a member of its bar, receiver of the 
First Co-operative Building Association of Georgetown, 
D. C. Among the assets of the Association so entrusted 
to the receiver was a note of Schwab for $2,700, secured by 
a mortgage deed of trust of land. The note being in de-
fault, Ambrose as receiver requested the trustee under the 
deed of trust to advertise the land for sale at public auc-
tion. The auction sale was held and a bid of $350 was 
made by Edwin L. Wilson, a member of the bar; but the 
trustee withdrew the property from sale because the bid 
was inadequate. Thereafter it was arranged between 
Wilson, Ambrose, and another lawyer, John Lewis Smith, 
who was counsel of the receiver, that the trustee should 
again advertise the property for sale; that Wilson should 
at the second sale use his own judgment whether to bid 
and, if so, what amount; and that, if he should happen to 
become the purchaser, the three should be jointly Hable for 
the purchase price and any expenses incident to the pur-
chase and should be jointly interested in the property pur-
chased. The second sale was duly advertised. Smith and 
Ambrose were present, but gave no instructions or direc-
tions in regard to the sale either to the trustee or to his 
auctioneer. Wilson also attended and in the exercise of 
his own judgment and without previous conference with 
either Smith or Ambrose bid $491 and became the pur-
chaser of the property. There was no evidence of any 
improper influence at the sale to prevent competition or to 
close competitive bidding or to bring about the sale to 
Wilson in preference to any one else. On the contrary it 
affirmatively appears that the sale was fairly conducted; 
that there was competitive bidding; and that the property 
was finally knocked down to the highest bidder.

Within a few days after the second sale Wilson and
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Smith found, through the aid of real estate agents, a 
purchaser named Kite who was willing to pay $1,400 for 
the land. In order to convey a good title it was necessary 
to clear the land of tax liens and an outstanding tax title. 
This required $550—that is, $59 more than Wilson had 
bid. He voluntarily raised his bid by that amount. The 
land was conveyed by the trustee to Wilson and by Wilson 
to Kite, the deeds being recorded simultaneously when 
Kite paid the $1,400. Of this amount $652.32 was used to 
discharge taxes, tax liens and expenses of sale. The 
balance, $743.68, was divided equally between Wilson, 
Smith and Ambrose individually. Wilson had paid out in 
making the purchase no money of his own or theirs. The 
estate of which Ambrose was receiver got nothing, as the 
amount required to discharge the tax liens exceeded the 
amount bid by Wilson. Much later the facts were brought 
to the attention of the Supreme Court of the District. 
Ambrose resigned as receiver; Jackson was appointed in 
his stead; and as receiver brought this suit against Wilson 
and Smith to recover the profits which had been made by 
them and Ambrose.

Ambrose had, as receiver, the affirmative duty to en-
deavor to realize the largest possible amount from the 
Schwab note. Baker v. Schofield, 243 U. S. 114; Robertson 
v. Chapman, 152 U. S. 673, 681. To this end it was his 
duty to endeavor to have the land, when sold under the 
trust deed, bring the largest possible price. J. H. Lane 
& Co. v. Maple Cotton Mill, 232 Fed. Rep. 421. When he 
agreed with Smith and Wilson to join in the purchase if 
Wilson should become the successful bidder, he placed 
himself in a position in which his personal interests were, 
or might be, antagonistic to those of his trust. Michoud v. 
Girod, 4 How. 503, 552. It became to his personal interest 
that the purchase should be made by Wilson for the 
lowest possible price. The course taken was one which a 
fiduciary could not legally pursue. Magruder v. Drury,
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235 U. S. 106,119,120. Since he did pursue it and profits 
resulted the law made him accountable to the trust estate 
for all the profits obtained by him and those who were 
associated with him in the matter, although the estate may 
not have been injured thereby. Magruder v. Drury, 235 
U. S. 106. And others who knowingly join a fiduciary in 
such an enterprise likewise become jointly and severally 
liable with him for such profits. Emery v. Parrott, 107 
Massachusetts, 95, 103; Zinc Carbonate Co. v. First Na-
tional Bank, 103 Wisconsin, 125, 134; Lomita Land & 
Water Co. v. Robinson, 154 California, 36. Wilson and 
Smith are therefore jointly and severally liable for all 
profits resulting from the purchase; the former although 
he had no other relation to the estate; the latter, without 
regard to the fact that he was also counsel for the receiver.

It is said that, at a sale made under a mortgage deed of 
trust, the duty to obtain the highest possible price rests 
not upon the note holder, but upon the trustee under the 
deed of trust, and that the creditor may bid at the sale or 
refrain from so doing, as he may see fit. Richards n . Holmes, 
18 How. 143, 148; Smith v. Black, 115 U. S. 308, 315. 
This is true so far as it concerns the duty of the note holder 
to the debtor or other owner of the mortgaged property. 
But the many cases cited to this effect in Smith’s and 
Wilson’s behalf do not bear upon the question before us. 
Smith and Wilson are held liable for knowingly confeder-
ating with one who, as receiver of the estate of the note 
holder, owed a duty to it, and who put himself in a position 
where his personal interest conflicted with his duty.

We have considered the many other arguments urged in 
defense, but find in them nothing which should relieve 
Smith and Wilson from this liability. The decree of the 
Court of Appeals of the District of Columbia is reversed 
with costs and that of the Supreme Court of the District 
is affirmed.

Reversed.
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1. The Anti-Trust Act of 1890 provided the exclusive remedies for 
the rights it created; and it did not enable a private party to set 
aside a sale because the purchaser bought in pursuance of a purpose 
to restrain interstate commerce in a commodity. P. 593.

2. Although the federal question which was the basis of the jurisdic-
tion of the District Court became settled adversely to the plaintiff’s 
contention by decisions of this court rendered in other cases after 
this suit was begun, the jurisdiction nevertheless continues to de-
cide the other questions in the case. Id.

3. The evidence fails to show that defendants constituted in 1911, 
when this suit was begun, such a combination in monopoly or re-
straint of interstate or foreign trade in copper, within the terms of 
the Anti-Trust Act of 1890, as would justify granting an injunction 
to the plaintiff under § 16 of the Clayton Act. Id.

4. When the business of a purely private corporation has proved so un-
profitable that there is no reasonable prospect of conducting it with-
out loss, or when the corporation has not, and cannot obtain, the 
money necessary to pay its debts and to continue its business, even 
though it may not be insolvent in the commercial sense, the owners 
of a majority of the capital stock, exercising their discretion in good 
faith, may authorize a sale of all the corporate property for an ade-
quate consideration, and distribute among the shareholders the net 
proceeds after payment of debts, even over the objection of the 
minority shareholders. P. 595.

5. Such a sale, if otherwise valid, will not be set aside upon the ground 
that the consideration is not money but shares in another corpora-
tion, if the shares received as the consideration have such an estab-
lished value in a general market that the shareholder receiving them 
may convert them at once into a cash consideration adequate for 
his interest in the corporate property sold. P. 598.

6. Where the minority shareholders of a corporation seek to set aside 
a sale of its property to another corporation negotiated and made
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by boards of directors having a member in common, the burden is 
upon those who would maintain the transaction to show its entire 
fairness and the adequacy of the consideration. P. 598.

7. Unless clearly erroneous, a concurrent finding of the District Court 
and the Circuit Court of Appeals that the consideration for the 
sale was inadequate will be accepted by this court. P. 600.

8. When it appears from the evidence in a suit to set aside a sale that 
the consideration was inadequate, the court is not justified in affirm-
ing the transaction merely because no greater amount is bid upon 
offering the property at public auction. Id. Mason v. Pewabic 
Mining Co., 133 U. S. 50, distinguished.

9. In a suit by minority shareholders to set aside for inadequacy of 
consideration a sale of all the property of their corporation to another 
corporation for a price paid in shares of the latter’s stock, held that, 
under the pleadings, the court, having found the price inadequate, 
should have set the sale aside, and was without power to depart from 
the parties’ contract by selling the property at auction for a cash 
price found adequate. P. 602.

245 Fed. Rep. 225, reversed.

The  case is stated in the opinion.

Mr. T. J. Walsh, with whom Mr. C. B. Nolan was on 
the briefs, for appellants.

Mr. W. B. Rodgers, with whom Mr. L. O. Evans was on 
the brief, for appellees.

Mr . Justi ce  Clarke  delivered the opinion of the court.

With formalities, which are not assailed, a special 
meeting of the stockholders of the Alice Gold & Silver 
Mining Company, by resolution, ratified a contract in 
writing, theretofore authorized by the board of directors 
and executed by the officers of the company, for the sale to 
the Anaconda Copper Mining Company of all the prop-
erty, of every kind, of the Alice Company. The officers 
were authorized and directed to execute such deeds and 
assignments as should be necessary to complete the sale, 
and a deed in form conveying all of the Alice property to 
the Anaconda Company was executed and delivered by
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them on May 31, 1910. The consideration, thirty thou-
sand shares of the capital stock of the Anaconda Com-
pany, was paid, and the purchaser took possession of the 
property.

Almost a year later, on May 8, 1911, at a special meet-
ing of the stockholders of the Alice Company, a resolution 
was adopted, by the vote of more than two-thirds of the 
issued capital stock, in favor of dissolving the corporation, 
and the board of directors was authorized to take the court 
action prescribed by the laws of Utah, under which the 
company was organized, to accomplish such dissolution. 
Suit for this purpose was instituted in the appropriate 
state court.

On November 6, 1911, five months after the resolution 
in favor of dissolution was adopted, the bill in this case 
was filed by minority stockholders, praying for a decree, 
that the deed of May 31,1910, be declared void, that it be 
delivered up and cancelled, that the consideration for it be 
returned to the Anaconda Company, and that all court 
proceedings to dissolve the Alice Company be stayed 
pending final decree in the case. The District Court ap-
proved and confirmed the sale, and its decree was affirmed 
by the Circuit Court of Appeals. The case is here on 
appeal.

The appellants claimed in the courts below and argue 
here that the sale was voidable for four reasons, viz:

(1) Because the purchase was made in pursuit of the 
purpose of the Amalgamated Copper Company and the 
Anaconda Company to monopolize the production of 
copper in the Butte Camp and to restrain the sale of it in 
interstate commerce and in the markets of the world, in 
violation of the Sherman Anti-Trust Act;

(2) Because the owners of less than all of the capital 
stock of the Alice Company could not authorize the sale of 
all of the property of the corporation over the protest of 
owners of a minority of the stock;
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(3) Because the Alice Company could not lawfully 
acquire stock in another corporation; and

(4) Because the sale was negotiated by two boards of 
directors, with a common membership, and for an inade-
quate consideration.

We shall consider these claims in the order stated.
With respect to the first contention: It is now the 

settled law that the remedies provided by the Anti-Trust 
Act of 1890 for enforcing the rights created by it are 
exclusive and therefore, looking only to that act, a suit, 
such as we have here, would not now be entertained. 
Wilder Manufacturing Co. v. Corn Products Refining Co., 
236 U. S. 165, 174; Paine Lumber Co. v. Neal, 244 U. S. 
459, 471; United States v. Bobcock, 250 U. S. 328, 331. 
But the law has become thus settled since this suit was 
commenced in 1911, and the lower courts, upon the allega-
tions in the bill, properly assumed jurisdiction and dis-
posed of the case. Busch v. Jones, 184 U. S. 598, 599; 
Clark v. Wooster, 119 U. S. 322, 326.

It is, however, argued that § 16 of the Clayton Act (38 
Stat., 730, 737), passed in 1914, was intended to, and does, 
modify the prior law, as declared by this court, and, since 
our decision will result in remanding the cause to the lower 
court, we shall consider its bearing upon the case.

The applicable provision of the Clayton Act is as follows: 
“Sec. 16. That any person . . . shall be entitled 

to sue for and have injunctive relief, in any court of the 
United States having jurisdiction over the parties, 
against threatened loss or damage by a violation of the 
antitrust laws, . . . when and under the same condi-
tions and principles as injunctive relief against threatened 
conduct that will cause loss or damage is granted by 
courts of equity, under the rules governing such proceed-
ings. . .

The contention of the appellants is that they will suffer 
irreparable loss by the sale of the Alice properties to the
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Anaconda Company and that the sale should therefore be 
enjoined because that company and the Amalgamated 
Copper Company constitute a combination in restraint of 
interstate commerce within the prohibitions of the Sher-
man Anti-Trust Act.

The Amalgamated Copper Company, organized in 1899, 
is a holding company, and in 1911, when this case was 
commenced, it controlled by capital stock ownership the 
Anaconda Company which, in turn, held the title to the 
physical property which had been owned by other corpora-
tions, the union of which in this manner in the Amalga-
mated and Anaconda Companies constituted the alleged 
unlawful combination in restraint of interstate trade or 
commerce.

The evidence in the case renders it probable, that the 
promoters of the Amalgamated Company, when it was 
organized in 1899, entertained schemes or dreams of 
controlling the supply and price of copper in the interstate 
markets of this country and in the markets of the world, 
and that they did what they could to make that company 
rich and powerful.

But we are dealing with the Anaconda Company as it 
was in 1911 and with the extent to which its control of 
production and of prices appears in the record before us.

There is evidence that the total production of copper in 
the United States and Alaska, in 1899, was 581 million 
pounds, and of the Anaconda Company one million 
pounds, (probably an error, 100 million pounds being 
intended); but the total production of the world at that 
time is nowhere stated. The production in the United 
States in 1910, the year before the suit was brought, was 
1,086 million pounds, and of this the Butte Camp, in which 
there were several mines other than those of defendants, 
produced 288 million pounds, or approximately 22 per 
cent. Here again there is no statement as to the total 
production of the world for that year.
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Whatever the fact may have been, it is obvious that 
from such evidence as this it is not possible to determine to 
what, if to any substantial extent, the defendants re-
strained or monopolized the production of copper in the 
United States, much less in the world.

The evidence with respect to price control, although 
meagre, is more definite. The average price of copper in 
1899, the year before the Amalgamated Copper Company 
was organized, was 17.6 per pound; in 1900 it was 16.1 ; in 
1902,11.6;in 1904,12.8;in 1907, 20;in 1908,13.2;in 1909, 
12.98; 1912,16.34; and in 1913, the last year for which the 
price is given, 15.26 cents.

It is obviously impossible to say that these fluctuating 
prices prove monopolistic control of the price of copper by 
the defendants.

No claim is made that the Anaconda Company re-
strained or restricted the production of copper, but so far 
as there is any evidence at all upon the subject it is to the 
effect that it maintained and perhaps increased the produc-
tion in the Butte Camp.

Upon the case here made by the evidence it is impossible 
to conclude that the defendants constituted in 1911 such 
a combination, within the terms of the Anti-Trust Act, as 
would justify the granting of an injunction to the plaintiffs 
even under the provisions of § 16 of the Clayton Act, 
which we have quoted.

The decree of the lower courts as to this first claim must 
be affirmed.

The second contention is that the owners of less than all 
of the capital stock of the Alice Company could not au-
thorize the sale of all of the property of the corporation 
over the protest of owners of a minority of the stock.

It is, of course, a general rule of law that, in the absence 
of special authority so to do, the owners of a majority of 
the stock of a corporation have not the power to authorize 
the directors to sell all of the property of the company and
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thereby abandon the enterprise for which it was organized. 
But to this rule there is an exception, as well established as 
the rule itself, viz: that when, from any cause, the business 
of a corporation, not charged with duties to the public, has 
proved so unprofitable that there is no reasonable prospect 
of conducting the business in the future without loss, or 
when the corporation has not, and cannot obtain, the 
money necessary to pay its debts and to continue the 
business for which it was organized, even though it may 
not be insolvent in the commercial sense, the owners of a 
majority of the capital stock, in their judgment and discre-
tion exercised in good faith, may authorize the sale of all of 
the property of the company for an adequate considera-
tion, and distribute among the stockholders what remains 
of the proceeds after the payment of its debts, even over 
the objection of the owners of the minority of such stock. 
3 Thompson on Corporations (2nd ed.), §§ 2424-2429; 
Noyes on Intercorporate Relations, § 111; 3 Cook on 
Corporations (7th ed.), § 670, p. 2170, note.

The rule that owners of a majority of the stock may 
not authorize the sale of all of the property of a going and 
not unprofitable company, rests upon the principle that 
exercise of such power would defeat the implied contract 
among the stockholders to pursue the purpose for which 
it was chartered. But this principle fails of application 
when a business, unsuccessful from whatever cause, is 
suspended without prospect of revival, and the law 
recognizes that under such conditions the majority stock-
holders have rights as well as the minority and that it 
should not require the former to remain powerless until 
the creeping paralysis of inactivity shall have destroyed 
the investment of both.

The case before us is a typical one for the application 
of this exception to the general rule. The Alice Com-
pany was organized in 1880, under the general incorpo-
ration laws of the then Territory of Utah, with authority
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to buy, sell, lease, hold, own and operate mines, mining 
claims, etc., with many enumerated incidental powers. 
It acquired the mining properties in controversy in this 
case and conducted prosperously the mining chiefly of 
silver ores, until 1893, when its business ceased to be 
profitable and was suspended. Extensive shafts and 
underground workings were permitted to fill with water 
and for seventeen years before the sale the only business 
done by the company was leasing the upper workings 
of the old mines, and limited parts of the surface for 
shallow workings, to “tributors,” who operated in such 
a small way that, although the expenses of the company, 
chiefly for caretakers, were very small, its income was less, 
so that when the sale was made an indebtedness of about 
$35,000 had accumulated. The stock of the company 
was non-assessable, it had no resources but the real es-
tate which was sold to the Anaconda Company, and the 
evidence is clear that to re-open and operate the mines 
on its property, or to open new mines, would have been 
very expensive and the prospect of profitable operation 
of them wholly problematical. Although its properties 
had a large speculative value, and therefore the company 
cannot be said to have been insolvent, yet it must be 
accepted as established by the evidence that there was 
no reasonable prospect of the company’s being able to 
profitably resume the mining business for which it was 
incorporated, and that the only way in which the stock-
holders could realize anything from their investment 
was by sale of its property. Under such circumstances 
as these the sale of all of the property of the company, 
if authorized, in good faith and for an adequate consider-
ation, by the owners of a majority of the stock would 
be a valid sale, which could not be defeated or set aside 
by the minority stockholders.

It is next argued that the sale here in controversy is 
void for the reason that the Alice Company could
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not lawfully acquire and hold title to the stock in the 
Anaconda Company in which the consideration for the 
sale was paid.

Here again the general rule is that while, under the 
circumstances of this case, a sale of all of the property 
of a corporation could be authorized by the owners of 
less than all of the stock for an adequate consideration, 
it must be for money only, for the reason that the minority 
stockholders may not lawfully be compelled to accept a 
change of investment made for them by others, or to elect 
between losing their interests or entering a new company.

But it has been suggested that this rule, also, should 
be subject to the exception that when stock which has 
an established market value is taken in exchange for 
corporation property, it should be treated as the equiv-
alent of money and that a sale otherwise valid should 
be sustained. Noyes, Intercorporate Relations, § 120, 
and cases cited. We approve the soundness of such an 
exception. It would be a reproach to the law to invalidate 
a sale otherwise valid because not made for money, when 
it is made for stock which a stockholder receiving it may 
at once, in the New York or other general market, con-
vert into an adequate cash consideration for what his 
holdings were in the corporate property.

In this case the trial judge determined without diffi-
culty the market value of the stock received in payment 
for the Alice properties, and it is, of course, public knowl-
edge that there was a wide and general market for Ana-
conda stock. This third contention of appellants must 
be denied.

Finally, it is argued that the sale of the Alice properties 
is void because negotiated and made by two boards of 
directors having a member in common and for an in-
adequate consideration.

John D. Ryan at the time of the sale was president and 
a director of the Alice Company; he was also a director
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and general manager of the Anaconda Company and had 
been its president from 1903 to 1909; he was elected a 
director and president of the Amalgamated Copper Com-
pany in 1909, and had been a director of each of the sub-
sidiary companies of the combination prior to that year. 
In 1905 he obtained an option on the majority of the Alice 
stock for $600,000, and carried it until it was purchased 
by the Butte Coalition Company, an Amalgamated sub-
sidiary, of which he was a director, and that company 
voted a majority of the Alice stock in favor of the dis-
puted sale.

The record shows beyond controversy that Ryan was 
the representative of the chief investors in the enterprise 
involved in this litigation, that he dominated the conduct 
of the practical administration of the affairs of the Amal-
gamated and Anaconda Companies, and that he very 
certainly was in control of the boards of directors of the 
companies which were parties to the sale of the Alice 
properties.

The relation of directors to corporations is of such a 
fiduciary nature that transactions between boards having 
common members are regarded as jealously by the law 
as are personal dealings between a director and his cor-
poration, and where the fairness of such transactions 
is challenged the burden is upon those who would main-
tain them to show their entire fairness and where a sale 
is involved the full adequacy of the consideration. Es-
pecially is this true where a common director is dominating 
in influence or in character. This court has been con-
sistently emphatic in the application of this rule, which, 
it has declared, is founded in soundest morality, and we 
now add in the soundest business policy. Twin-Lick Oil 
Co. v. Marbury, 91 U. S. 587,588; Thomas v. Brownville, Ft. 
Kearney & Pacific R. R. Co., 109 U. S. 522; Wardell v. 
Railroad Co., 103 U. S. 651, 658; Corsicana National Bank 
v. Johnson, 251 U. S. 68, 90.
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The District Court found that the price agreed to be 
paid by the Anaconda Company was not an adequate 
one and the Circuit Court of Appeals refused to disturb 
that finding. With this conclusion we agree, applying 
the settled rule of this court that in suits in equity a 
concurrent finding by two courts on a question of fact 
will be accepted unless it be clear that their conclusion 
is erroneous. Baker v. Schofield, 243 U. S. 114, 118, and 
cases cited.

But the District Court, notwithstanding this finding 
of inadequacy of price, did not set the sale aside but 
ordered that the Alice properties should be offered at 
public auction by a master and that if no bid should 
be received for an amount greater than that which the 
Anaconda Company had agreed to pay, the sale should 
be confirmed. The offer at public sale was made, no bid 
was received, and the private sale to the Anaconda Com-
pany was thereupon confirmed. The Circuit Court of 
Appeals, by a divided court, affirmed that decree.

Both courts relied upon Mason v. Pewabic Mining Co., 
133 U. S. 50, as authority for approving the sale for a 
price which they found was inadequate, after a greater 
amount could not be obtained for the property when 
offered at public sale, and in this we think they fell into 
error.

In the Pewabic Case the charter period of the corpora-
tion having expired, a majority of the stockholders fa-
vored the organization of a new company, with the same 
amount of capital stock as the old, to take over the whole 
of its property and that there should be allotted to the 
stockholders the same number of shares which they held in 
the old company or, in the alternative, that those who did 
not desire the stock should receive the value of their 
shares computed on a basis of $50,000 for the entire 
property of the company. The minority stockholders 
favored sale of the property and division of the proceeds.
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On bill filed by the minority stockholders the Circuit 
Court enjoined the transfer to the new company and 
ordered a public sale of the property by a master, with a 
proviso in the decree that if no bids were offered in excess 
of $50,000 above the debts of the company then the pro-
posal of the majority should be carried into effect under 
the direction of the master. Before the property was 
offered for sale each of the parties appealed to this court 
from separate parts of the decree. On that appeal, in 
addition to a question of accounting, not material here, 
this court considered and decided only the question, 
whether on such a winding up of the affairs of a corpora-
tion the majority of the stockholders could lawfully 
compel the minority to either take stock in a new com-
pany or accept for their stock a value to be fixed by the 
majority. No mention is made in the opinion of the court 
of the alternative character of the order of sale and, 
although it was subsequently shown that the price pro-
posed was an inadequate one, there had not been any 
finding by the lower court that such was the fact when the 
case was decided here. It is probable that there was no 
objection to this feature of the decree. The minority 
stockholders, praying, as they were, for a public sale, for 
obvious reasons would not object to it, and the contention 
of the majority was that no sale at all should be ordered 
but that their reorganization plan should be adopted. 
The decree of the Circuit Court that the property should 
be sold at public sale was confirmed without any reference 
being made to the action ordered if the upset price should 
not be obtained and we must conclude that that part of 
the decree was not considered by this court.

As an original proposition, we cannot think that the 
amount offered for property at a public sale for cash, is 
such a measure of its value that the failure to obtain a bid 
at such sale for more should be accepted by courts as a 
sufficient reason for affirming a sale for a price which they
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found, on other evidence, to be inadequate. In business 
life forced sales for cash are such a last resort for obtaining 
money that a sale “under the hammer” is synonymous 
with a sale at a sacrifice and prices obtained at such sales 
have usually been rejected by courts when tendered as 
evidence of value.

In this case, from evidence as to the character of the 
Alice properties, their location and surroundings, and from 
the opinions of experts, the trial court concluded that the 
price paid for them was inadequate, and we cannot doubt 
that from like or other evidence a more trustworthy 
conclusion could be obtained as to what their value was 
than would be derived from an offer at a public sale for 
cash.

To this it must be added that the resolutions of the 
Alice Company to sell and of the Anaconda Company to 
purchase were for a price named to be paid and received 
in designated stock. Neither contemplated a public 
offering of the properties and that a sale should be made 
at another price, greater than an amount decreed by the 
court, if it should be offered. Under the pleadings the 
court had power to confirm the sale if it was found to have 
been lawfully made, but only upon the terms on which the 
parties had contracted to make it and when the price was 
found to be inadequate, a decree should have been entered 
vacating and setting it aside, as prayed for by the appel-
lants.

It results that the decree of the Circuit Court of Appeals 
must be reversed and the case remanded to the District 
Court for further proceedings in conformity with this 
opinion.

Reversed and remanded.

Mr . Justice  Mc Reynolds  concurs in the result.



OKLAHOMA v. TEXAS. 603

Orders.

STATE OF OKLAHOMA v. STATE OF TEXAS, 
UNITED STATES, INTERVENER.

IN EQUITY.

No. 23, Original. Orders entered January 24, 1921.

The motion of the Sinclair Oil and Gas Company, filed 
herein on December -20, 1920, for an order to require 
Frederic A. Delano, Esq., Receiver, to refund to it one-
sixteenth (1/16) of the proceeds of the oil produced from 
certain premises in said motion described and hereto-
fore deposited with said Receiver pursuant to the order 
of this Court, together with the interest collected thereon 
by said Receiver, and to require said Receiver to surrender 
and pay to said Sinclair Oil and Gas Company one-six-
teenth (1/16) of the oil or the proceeds thereof delivered 
to said Receiver since the fifteenth day of October, 1920, 
is hereby denied, without prejudice.

The petition of the Oklahoma Petroleum and Gasoline 
Company, filed herein on December 20, 1920, for an 
order requiring Frederic A. Delano, Esq., Receiver, to 
file a statement of expenses incurred by him from May 
16, 1920, to July 1, 1920, in operating certain wells 
designated in said petition, and requiring said Receiver 
to pay to said company the proceeds of one-sixteenth 
(1/16) of the oil produced from said wells from April 1, 
1920, to November 15, 1920, and the interest collected 
by said Receiver upon said proceeds, and requiring said 
Receiver to refund to said company one-third (1/3) of 
the three-sixteenths (3/16) of the proceeds of the oil 
from said wells paid to said Receiver since November 15, 
1920, and that said company be not required hereafter 
to pay to said Receiver more than two-sixteenths (2/16)
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of the oil and gas produced from said wells, and for other 
relief, is hereby denied, without prejudice.

The motion of C. J. Benson, William Murdock, and 
James R. Armstrong, filed herein December 20, 1920, 
for an order requiring Frederic A. Delano, Esq., Receiver, 
to file an inventory of certain material and equipment 
purchased by him and paid for out of the proceeds of the 
oil produced by him from certain premises in said motion 
described, and to account for the value thereof; and re-
quiring said Receiver to file forthwith an itemized state-
ment of moneys charged by him against certain wells 
and a statement of all sums of money realized by him 
from certain wells, and for other relief, as in said motion 
specified, is hereby denied, without prejudice.

Upon consideration of the motion of Southwest Petro-
leum Company, filed herein January 3, 1921, for an order 
directing Frederic A. Delano, Esq., Receiver herein, to 
return to said company pursuant to the order of June 7, 
1920, a certain well known as Receiver’s well No. One 
hundred and eighty (180), together with the land appur-
tenant thereto and the structures, equipment, and mate-
rial pertaining to said well, and the response of the Re-
ceiver to said motion filed January 5, 1921, and the 
response of the United States filed January 22, 1921, It is 
ordered that said Receiver do return to said Southwest 
Petroleum Company said well No. One hundred and 
eighty (180), which lies south of the south edge of the 
sand bed of the Red River as it was on the first day of 
April, 1920 (marked generally by the border line of vege-
tation along the edge of the flood plain), together with 
the land appurtenant thereto lying to the south of the 
south edge of the sand bed of said river, and the struc-
tures, equipment, and material pertaining to said well, 
and the net proceeds of the production thereof that have
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come to the hands of said Receiver, less operating ex-
penses and reservations, upon terms that said Southwest 
Petroleum Company comply with the provisions con-
tained in the order of this Court made June 7, 1920, 
respecting the return of certain lands lying south of the 
south edge of the sand bed of said river which were on 
the first day of April, 1920, in the possession of persons 
claiming under patents from the State of Texas, and not 
included in the river bed lands as in said order defined.
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DECISIONS PER CURIAM, FROM OCTOBER 4, 
1920, TO AND INCLUDING JANUARY 24, 1921, 
NOT INCLUDING ACTION ON PETITIONS FOR 
WRITS OF CERTIORARI.

No. 345. Northern  Trust  Company  et  al ., Trustees , 
etc . v. Adolph  H. Eile rs  et  al . Error to the District Court 
of the United States for the District of Oregon. Motion to 
dismiss submitted October 5, 1920. Decided October 11, 
1920. Per Curiam. Dismissed for want of jurisdiction 
upon the authority of Courtney v. Pradt, 196 U. S. 89, 91; 
Farrugia v. Philadelphia & Reading Ry. Co., 233 U. S. 352, 
353; Louisville & Nashville R. R. Co. v. Western Union 
Telegraph Co., 234 U. S. 369, 371-372; Male v. Atchison, 
Topeka & Santa Fe Ry. Co., 240 U. S. 97, 99. Mr. John 
Taylor Booz for plaintiffs in error. Mr. Ralph R. Duni- 
way for defendants in error.

No. 426. Vogt  Broth ers  Manuf acturin g  Compa ny  v . 
Ellicott  Machine  Corporati on . Petition for writ of 
error to the Circuit Court of Appeals for the Sixth Circuit. 
Petition submitted October 5, 1920. Decided October 11, 
1920. Per Curiam. The petition for writ of error is de-
nied. See § 237 of the Judicial Code, as amended by the 
Act of September 6,1916, c. 448, § 2,39 Stat. 726. Petition 
for a writ of certiorari and for a writ of mandamus denied. 
Mr. Helm Bruce and Mr. Alex. G. Barret for petitioner. 
Mr. E. P. Humphrey, Mr. James Piper, Mr. A. P. Hum-
phrey and Mr. William W. Crawford for respondent.

No.—, Original. Ex parte: In  the  Matte r  of  Thomas  
Welsh , Petit ion er . Submitted October 5, 1920. De-
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cided October 11,1920. Motion for leave to file petition 
for a writ of mandamus herein denied. Mr. Martin Coriboy 
for petitioner.

No. 192. Mary  L. Greer  Conklin  v . George  H. 
Conklin  et  al . Appeal from the District Court of the 
United States for the Southern District of Georgia. Ar-
gued October 12, 1920. Decided October 18,1920. Per 
Curiam. Dismissed for want of jurisdiction upon the au-
thority of Farrell v. O’Brien, 199 U. S. 89,100; Goodrich v. 
Ferris, 214 U. S. 71, 79; United Surety Co. v. American 
Fruit Co., 238 U. S. 140, 142; Sugarman v. United States, 
249 U. S. 182,184. Mary L. Greer Conklin pro se. Mr. Wil-
liam M. Howard, with whom Mr. Jos. B. Cumming, Mr. J. 
C. C. Black, Mr. William H. Barrett, Mr. Bryan Cumming, 
Mr. C. Henry Cohen and Mr. W. G. Brantley were on the 
brief, for appellees.

No. 353. Mary  L. Gree r  Conklin  v . Augus ta  Chron -
icle  Publis hing  Company . Appeal from the District 
Court of the United States for the Southern District of 
Georgia. Argued October 12,1920. Decided October 18, 
1920. Per Curiam. Dismissed for want of jurisdiction 
upon the authority of Farrell v. O’Brien, 199 U. S. 89, 100; 
Goodrich v. Ferris, 214 U. S. 71, 79; United Surety Co. v. 
American Fruit Co. 238 U. S. 140, 142; Sugarman v. United 
States, 249 U. S. 182, 184. Mary L. Greer Conklin pro se. 
Mr. Benjamin Pierce, with whom Mr. William H. Barrett 
was on the brief, for appellee.

No. —, Original. Ex parte: In  the  Matter  of  Union  
Tool  Company , Petit ioner . Submitted October 5,1920.
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Decided October 18, 1920. Motion for leave to file peti-
tion for a writ of mandamus denied. Mr. Melville Church, 
Mr. A. V. Andrews, Mr. Frederick S. Lyon and Mr. Wil-
liam K. White for petitioner.

No. 23, Original. State  of  Oklahoma  v . State  of  
Texas . Motion for leave to intervene submitted Octo-
ber 11, 1920. Order entered October 18, 1920.

Order . The motion of E. Everett Rowell for leave to 
intervene is granted, but with the restriction that such in-
tervention shall not delay the approaching hearing on gen-
eral questions in the cause and that as respects that hear-
ing this intervener must rely upon the evidence already 
taken and reported to the court. Other parties to the 
cause are granted ten days within which to answer the peti-
tion of this intervener.

No. 28. Frankli n  Shaw  et  al . v . John  Barton  Payne  , 
Secreta ry  of  the  Interio r . Appeal from the Court of 
Appeals of the District of Columbia. Motion to dismiss or 
affirm submitted October 25, 1920. Decided Novem-
ber 8,1920. Per Curiam. Dismissed for want of jurisdic-
tion upon the authority of Champion Lumber Co. v. Fisher, 
227 U. S. 445; Taylor v. Taft, 203 U. S. 461. Mr. Charles 
A. Towne, Mr. Duane E. Fox and Mr. Frank B. Fox for 
appellants. The Solicitor General for appellee.

No. 57. Postal  Telegr aph -Cable  Compa ny  v . J. L. 
Dickers on . On writ of certiorari to the Supreme Court of 
the State of Mississippi. Argued October 21, 1920. De-
cided November 8, 1920. Per Curiam. Reversed upon
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authority of Postal Telegraph-Cable Co. v. Warren-Godwin 
Lumber Co., 251 U. S. 27; Western Union Telegraph Co. v. 
Boegli, 251 U. S. 315. Mr. W. W. Millan, with whom Mr. 
James N. Flowers and Mr. Ellis B. Cooper were on the 
brief, for petitioner. Mr. William D. Anderson, for respon-
dent, submitted.

No. 60. Midland  Linse ed  Company  v . American  Liq -
uid  Firepr oofing  Company  et  al . Error to the Supreme 
Court of the State of Iowa. Argued October 21,1920. De-
cided November 8, 1920. Per Curiam. Dismissed for 
want of jurisdiction upon the authority of § 237 of the Ju-
dicial Code, as amended by the Act of September 6, 1916, 
c. 448, § 2, 39 Stat. 726. Mr. Denis M. Kelleher for 
plaintiff in error. Mr. Fred P. Carr, for defendants in error, 
submitted.

No. 73. Jane  Field  v . United  State s . Appeal from 
the Court of Claims. Argued October 22, 1920. Decided 
November 8, 1920. Per Curiam. Affirmed upon the au-
thority of Jackson v. United States, 230 U. S. 1; Hughes v. 
United States, 230 U. S. 24; Cubbins v. Mississippi River 
Commission, 241 U. S. 351. Mr. William W. Scott for ap-
pellant. Mr. Assistant Attorney General Davis for the 
United States.

No. 217. Auglaize  Box  Board  Comp any  v . Bess ie  
Hinton , etc ., et  al . Error to the Supreme Court of the 
State of Ohio. Motion to dismiss or affirm submitted Oc-
tober 25, 1920. Decided November 8,1920. Per Curiam. 
Dismissed for want of jurisdiction upon the authority of: 
(1) California Powder Works v. Davis, 151 U. S. 389, 393; 
Cuyahoga River Power Co. v. Northern Realty Co., 244 U.
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S. 300,303; Bilby v. Stewart, 246 U. S. 255,257; Farson, Son 
& Co. v. Bird, 248 U. S. 268, 271. (2) Farrell v. O’Brien, 
199 U. S. 89, 100; Goodrich v. Ferris, 214 U. S. 71, 79; 
Chicago, Rock Island & Pacific Ry. Co. v. Mancher, 248 U. S. 
359,362; Berkman v. United States, 250 U. S. 114,118. Mr. 
Earl H. Turner for plaintiff in error. Mr. J. H. Goeke, 
Mr.T. T. Ansberry and Mr. George T. Farrell for defendants 
in error.

No. 306. Sheldon  Dole  Leman  et  al ., Excutors , etc . 
v. Sidney  C. Eastman , Truste e , etc ., et  al . Error to the 
Supreme Court of the State of Illinois. Motions to dismiss 
submitted October 11, 1920. Decided November 8, 1920. 
Per Curiam. Dismissed for want of jurisdiction upon the 
authority of: (1) Reetz v. Michigan, 188 U. S. 505, 508; 
United States v. Heinze, 218 U. S. 532,545-546; Lott v. Pitt-
man, 243 U. S. 588,591 ; Ex parte Abdu, 247 U. S. 27, 30. (2) 
Castillo v. McConnico, 168 U. S. 674, 683; Standard Oil 
Co. v. Missouri, 224 U. S. 270, 281; McDonald v. Oregon 
Railroad & Navigation Co., 233 U. S. 665, 669-670; Gasquet 
v. Lapeyre, 242 U. S. 367, 369-370. Mr. Henry W. Leman 
for plaintiffs in error. Mr. Carl V. Wisner, for Eastman, 
defendant in error. Mr. Salmon 0. Levinson, Mr. Benjamin 
V. Becker, Mr. Irwin T. Gilbruth and Mr. John P. Barnes, 
for Northern Trust Company, defendant in error.

No. 80. Jess e  0. Starr  et  al . v . State  of  New  Mex -
ico . Error to the Supreme Court of the State of New Mex-
ico. Argued November 9, 1920. Decided November 15, 
1920. Per Curiam. Dismissed for want of jurisdiction 
upon the authority of Spencer v. Duplan Silk Co., 191 U. S. 
526, 530; Hull v. Burr, 234 U. S. 712,720; Shulthis v. Mc-
Dougal, 225 U. S. 561, 569; Norton v. Whiteside, 239 U. S.
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144,147. Mr. H. B. Holt with whom Mr. Frank Herron and 
Mr. W. A. Sutherland were on the brief, for plaintiffs in 
error. Mr. Harry S. Bowman, for defendant in error, sub-
mitted. Mr. 0. 0. Askren was also on the brief.

No. 81. State  of  Louis iana  ex  rel . Thomas  J. Dug -
gan , etc . v. A. W. Crandell , Regis ter  of  the  State  
Land  Off ice . Error to the Supreme Court of the State of 
Louisiana. Argued November 9,1920. Decided Novem-
ber 15,1920. Per Curiam. Dismissed for want of jurisdic-
tion upon the authority of: (1) Spencer v. Duplan Silk Co., 
191 V. S. 526, 530; Hull v. Burr, 234 U. S. 712, 720; Shul- 
this v. McDougal, 225 U. S. 561, 569; Norton v. Whiteside, 
239 U. S. 144, 147. (2) California Powder Works v. Davis, 
151U. S. 389, 393; Gaar, Scott & Co. v. Shannon, 223 U. S. 
468, 470; Cuyahoga River Power Co. v. Northern Realty Co., 
244 U. S. 300,303; Bilby v. Stewart, 246 U. S. 255,2^7,Far-
son, Son & Co. v. Bird, 248 U. S. 268, 271. Mr. Henry H. 
Glassie, with whom Mr. W. J. Hennessy, Mr. W. 0. Hart 
and Mr. Duane E. Fox were on the brief, for plaintiff in 
error. Mr. Paul A. Sompayrac, with whom Mr. L. E. Hall 
was on the brief, for defendant in error.

No. 83. Benjami n  Bond  v. August a  E. Walters . Er-
ror to the Court of Appeals for the First Appellate District, 
Division One, State of California. Submitted November 
8,1920. Decided November 15,1920. Per Curiam. Dis-
missed for want of jurisdiction upon the authority of the 
Act of September 6,1916, c. 448, 39 Stat. 726. Mr. Dan-
iel N. Clark and Mr. Harry A. Hegarty for plaintiff in error. 
Mr. John W. Preston and Mr. John C. Brooke for defend-
ant in error.
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No. 349. W. H. Hump hreys , as  Admini strat or , etc . 
v. Bates  & Rogers  Cons tru cti on  Comp any . Error to 
the Court of Appeals of the State of Kentucky. Motion to 
affirm or place on the summary docket submitted Novem-
ber 8, 1920. Decided November 15, 1920. Per Curiam. 
Dismissed for want of jurisdiction upon the authority of: 
(1) California Powder Works v. Davis, 151 U. S. 389, 393; 
Gaar Scott & Co. v. Shannon, 223 U. S. 468, 470; Cuyahoga 
River Power Co. v. Northern Realty Co., 244 U. S. 300, 303; 
Bilby v. Stewart, 246 U. S. 255, 257; Farson, Son & Co. v. 
Bird, 248 U. S. 268, 271 (and see Northern Pacific Ry. Co. v. 
Meese, 239 U. S. 614, 619). (2) Equitable Life Assurance 
Society v. Brown, 187 U. S. 308, 314; Consolidated Turn-
pike Co. v. Norfolk, &c. Ry. Co., 228 U. S. 596, 600; 
Merriam Co. v. Syndicate Publishing Co., 237 U. S. 618, 
621; Pennsylvania Hospital v. Philadelphia, 245 U. S. 
20, 24. (3) New York Central R. R. Co. v. White, 243 U. 
S. 188, 198; Mountain Timber Co. v. Washington, 243 U. S. 
219, 234; Middleton v. Texas Power & Light Co., 249 U. S. 
152,163; Arizona Employers1 Liability Cases, 250 U. S. 400. 
(4) Palmer v. Ohio, 248 U. S. 32,34. Mr. Alan D. Cole for 
plaintiff in error. Mr. Edwin A. Swingle, Mr. E. L. Worth-
ington and Mr. LeWright Browning for defendant in error.

No. 146. Frank  R. Lope z  v . Freder ick  C. Howe , as  
Commiss ioner  of  Immi gration  at  the  Port  of  New  
York . Appeal from the Circuit Court of Appeals for the 
Second Circuit. Motion to dismiss submitted Novem-
ber 19,1920. Decided November 22, 1920. Per Curiam. 
Dismissed for want of jurisdiction upon the authority of 
Kurtz v. Moffitt, 115 U. S. 487,498; LauOw Bew v. United 
States, 144 U. S. 47, 58; Cross v. Burke, 146 U. S. 82, 88; 
Whitney v. Dick, 202 U. S. 132, 135; Horn v. Mitchell, 243 
U. S. 247. Petition for writ of certiorari herein denied.



614 OCTOBER TERM, 1920.

Decisions Per Curiam, Etc. 254 U. S.

Mt . Charles Recht for appellant. The Solicitor General, 
Mr. Assistant Attorney General Stewart and Mr. H. S. 
Ridgely for appellee.

No. 98. City  of  Newp ort  v . Howard  Heckerm an  et  
al ., etc . Appeal from the District Court of the United 
States for the Eastern District of Kentucky. Submitted 
November 18, 1920. Decided November 22, 1920. Per 
Curiam. Reversed with costs and remanded for further 
proceedings, upon the authority of Wagner v. Covington, 
251 U. S. 95. Mr. Brent Spence for appellant. No ap-
pearance for appellees.

No. 502. Hugh  Reilly  v . Robert  Shipm an  et  al ., etc . 
Error to the Circuit Court of Appeals for the Eighth Cir-
cuit. Motion to dismiss submitted November 8, 1920. 
Decided November 22,1920. Per Curiam. Dismissed for 
want of jurisdiction upon the authority of: (1) Shulthis v. 
McDougal, 225 U. S. 561, 568; Hull v. Burr, 234 U. S. 712, 
720; Louisville & Nashville R. R. Co. v. Western Union 
Telegraph Co., 237 U. S. 300, 302; Delaware, Lackawanna 
& Western R. R. Co. v. Yurkonis, 238 U. S. 439, 444. (2) 
Spencer v. Duplan Silk Co., 191 U. S. 526, 530; Devine v. 
Los Angeles, 202 U. S. 313, 333; Shulthis v. McDougal, 225 
U. S. 561, 569; Hull v. Burr, 234 U. S. 712, 720; St. An-
thony Church v. Pennsylvania R. R. Co., 237 U. S. 575, 577. 
Mr. Frank Faircloth and Mr. Harry L. Patton for plaintiff 
in error. Mr. Guy Mason, Mr. W. W. Spalding, Mr. S. B, 
Davis, Jr., and Mr. E. R. Wright for defendants in error.

No. 61. Ada  C. Mongrain  v . W. H. Aaron  et  al . Er-
ror to the Supreme Court of the State of Oklahoma. Sub-
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mitted October 21,1920. Decided December 6,1920. Per 
Curiam. Dismissed for want of jurisdiction upon the au-
thority of § 237 of the Judicial Code, as amended by the Act 
of September 6, 1916, c. 448, § 2, 39 Stat. 726. Mr. Preston 
A. Shinn for plaintiff in error. Mr. Nathan B. Williams 
and Mr. George B. Denison for defendants in error.

No. 197. Louis Wunder  v . Unite d  State s . Error to 
the District Court of the United States for the District of 
Maryland. Motion to dismiss or affirm submitted No-
vember 22, 1920. Decided December 6, 1920. Per 
Curiam. Affirmed upon the authority of Hamilton v. 
Kentucky Distilleries & Warehouse Co., 251 U. S. 146; Rup-
pert v. Caffey, 251 U. S. 264. Mr. George Louis Eppler 
and Mr. Fuller Barnard, Jr., for plaintiff in error. The 
Solicitor General for the United States.

No. 23, Original. State  of  Oklahom a  v . State  of  
Texas . December 6,1920. Order entered making allow-
ances to counsel and to the receiver.

No. 115. Isad ore  Workin  etal . v . United  State s . 
Error to the Circuit Court of Appeals for the Second Cir-
cuit. Submitted December 9, 1920. Decided Decem-
ber 13, 1920. Per Curiam. Dismissed for want of juris-
diction upon the authority of Macfadden v. United States, 
213 U. S. 288. And see Boise Water Co. v. Boise City, 230 
U. S. 98, 100; Chott v. Ewing, 237 U. S. 197; Alaska Pa-
cific Fisheries v. Alaska, 249 U. S. 53, 60-61. Mr. Law-
rence B. Cohen and Mr. I. Maurice Wormser for plaintiffs 
in error. The Solicitor General for the United States.
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No. 140. David  Lama r  et  al . v . Unite d  States . Er-
ror to the Circuit Court of Appeals for the Second Circuit. 
Motion to dismiss submitted December 6, 1920. Decided 
December 13, 1920. Per Curiam. Dismissed for want of 
jurisdiction upon the authority of Macfadden v. United 
States, 213 U. S. 288. And see Boise Water Co. v. Boise City, 
230 U. S. 98, 100; Chott v. Ewing, 237 U. S. 197; Alaska 
Pacific Fisheries v. Alaska, 249 U. S. 53, 60-61. Mr. Elijah 
N. Zoline for plaintiffs in error. The Solicitor General and 
Mr. Henry S. Mitchell for the United States.

No. 164. Truman  A. Ketchu m v . Pleasan t  Valley  
Coal  Compa ny  et  al . Appeal from the Circuit Court of 
Appeals for the Eighth Circuit. Motion to dismiss sub-
mitted December 6, 1920. Decided December 13, 1920. 
Per Curiam. Dismissed for want of jurisdiction upon the 
authority of: (1) Shulthis v. McDougal, 225 U. S. 561, 
568; Hull v. Burr, 234 U. S. 712, 720; L. & N. R. R. Co. v. 
Western Union Telegraph Co., 237 U. S. 300, 302; Dela-
ware, Lackawanna & Western R. R. Co. v. Yurkonis, 238 
U. S. 439, 444. (2) Spencer v. Duplan Silk Co., 191 U. S. 
526, 530; Devine v. Los Angeles, 202 U. S. 313, 333; St. An-
thony Church v. Pennsylvania R. R. Co., 237 U. S. 575, 577, 
578; Norton v. Whiteside, 239 U. S. 144, 147. Mr. E. A. 
Walton and Mr. Charles C. Dey for appellant. Mr. Wil-
liam W. Ray for appellees.

No. 232. Benjami n Horowi tz  et  al . v . United  
States . Error to the Circuit Court of Appeals for the 
Second Circuit. Motion to dismiss submitted December 6, 
1920. Decided December 13, 1920. Per Curiam. Dis-
missed for want of jurisdiction upon the authority of Mac- 
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fadden v. United States, 213 U. S. 288. And see Boise 
Water Co. v. Boise City, 230 U. S. 98,100; Chott v. Ewing, 
237 U. S. 197; Alaska Pacific Fisheries v. Alaska, 249 U. S. 
53, 60-61. Mr. Elijah N. Zoline and Mr. John J. Fitz-
gerald for plaintiffs in error. The Solicitor General for 
the United States.

No. 1. Unite d  States  v . Lehigh  Valle y  Railroad  
Comp any  et  al . Appeal from the District Court of the 
United States for the Southern District of New York. Mo-
tion to amend decree submitted December 16,1920. De-
cided December 20, 1920. Motion to modify the decree 
of this court denied. The Solicitor General for the United 
States. Mr. Edgar H. Boles for appellees. See ante, 255.

No. 301. New  Orleans  Dry  Dock  & Ship buildi ng  
Comp any  v . John  A. S. Gray . Error to the Supreme Court 
of the State of Louisiana. Motion to dismiss submitted 
December 13, 1920. Decided January 3, 1921. Per Cu-
riam. Dismissed for want of jurisdiction upon the author-
ity of § 237 of the Judicial Code, as amended by the Act of 
September 6,1916, c. 448, § 2,39 Stat. 726. Mr. Frederic 
D. McKenney and Mr. John S. Flannery for plaintiff in 
error. Mr. Percy S. Benedict for defendant in error.

No. 132. Henry  Ralph  et  al . v . Harry  H. Howarth , 
Admi nis trat or , etc . Error to the Supreme Court of the 
State of Nebraska. Argued January 13, 1921. Decided 
January 17, 1921. Per Curiam. Dismissed for want of 
jurisdiction upon the authority of § 237 of the Judicial 
Code, as amended by the Act of September 6, 1916, c. 448,
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§ 2, 39 Stat. 726; Jett Bros. Distilling Co. v. Carrollton, 252 
U. S. 1. Mr. Byron G. Burbank for plaintiffs in error. Mr. 
Otto H. Zacek for defendant in error.

No. 135. Unit ed  States  ex  rel . C. E. Sykes  v . John  
Barton  Payne , Secre tary  of  the  Interi or . Error to 
the Court of Appeals of the District of Columbia. Argued 
January 13,14,1921. Decided January 17,1921. Per Cu-
riam. Dismissed for want of jurisdiction upon authority 
of subdivision 5 of § 250 of the Judicial Code; Champion 
Lumber Co. v. Fisher, 227 U. S. 445. Mr. Francis W. 
Clements for plaintiff in error. Mr. Leslie C. Garnett and 
Mr. H. L. Underwood for defendant in error.

No. 137. Fitch , Cornell  & Company  v . Atchi son , 
Topeka  & Santa  Fe Railway  Company . Error to the 
Supreme Court of the State of New York. Argued Janu-
ary 14, 1921. Decided January 17, 1921. Per Curiam. 
Dismissed for want of jurisdiction upon the authority of 
§ 237 of the Judicial Code, as amended by the Act of Sep-
tember 6,1916, c. 448, § 2,39 Stat. 726; Jett Bros. Distilling 
Co. v. Carrollton, 252 U. S. 1. Mr. Harold G. Aron, with 
whom Mr. Henry M. Wise was on the brief, for plaintiff in 
error. Mr. Gardiner Lathrop and Mr. S. T. Bledsoe, for 
defendant in error, submitted.

No. 168. Louis H. Denee  v . Pete r  Morrison . Error 
to the Supreme Court of the State of Washington. Sub-
mitted January 3,1921. Decided January 17, 1921. Per 
Curiam. Dismissed for want of jurisdiction upon the au-
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thority of § 237 of the Judicial Code, as amended by the Act 
of September 6,1916, c. 448, §2,39 Stat. 726; Jett Bros. Dis-
tilling Co. v. Carrollton, 252 U. S. 1. Mr. Fred B. Morrill 
for plaintiff in error. Mr. Reese H. Voorhees and Mr. F. 
T. Post for defendant in error.

No. —, Original. Ex parte: In  the  Matter  of  The  
City  of  Dallas , Petit ion er . Submitted January 11, 
1921. Decided January 17, 1921. Motion for leave to 
file a petition for a writ of mandamus herein denied. Mr. 
Francis Marion Etheridge for petitioner.

No. —, Original. Ex parte: In  the  Matter  of  Hus -
sein  Lutfi  Bey , Master  of  the  Turkish  Govern -
ment  Steam ship  Gul Djemal, Peti tione r . Submitted 
January 14,1921. Decided January 17, 1921. Motion for 
leave to file a petition for writs of prohibition and / or man-
damus herein denied. Mr. John M. Woolsey for petitioner. 
Suggestions of the Spanish Ambassador on behalf of the 
Turkish or Ottoman Government submitted by Mr. Frank 
J. McConnell.

No. 145. Charles  S. Sickel  v . Commo nwea lth  of  
Virgi nia . Error to the Supreme Court of Appeals of the 
State of Virginia. Argued January 17, 1921. Decided 
January 24,1921. Per Curiam. Dismissed for want of jur-
isdiction upon authority of Murdock v. Memphis, 20 Wall. 
590; Ross v. Oregon, 227 U. S. 150,164; Southern Pacific Co. 
v. Schuyler, 227 U. S. 601, 610; Enterprise Irrigation Dis-
trict v. Farmers Mutual Canal Co., 243 U. S. 157, 164. 
Mr. David H. Leake and Mr. Walter Leake, for plaintiff
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in error, submitted. Mr. J. D. Hank, Jr., with whom Mr. 
John R. Saunders was on the brief, for defendant in error.

No. 150. Louis F. Nagel  v . State  of  Iowa . Error to 
the Supreme Court of the State of Iowa. Submitted Jan-
uary 18, 1921. Decided January 24, 1921. Per Curiam. 
Dismissed for want of jurisdiction upon authority of § 237 
of the Judicial Code, as amended by the Act of September 
6, 1916, c. 448, § 2, 39 Stat. 726; Jett Bros. Distilling Co. v. 
Carrollton, 252 U. S. 1. Mr. W. D. Milligan for plaintiff 
in error. Mr. Horace M. Havner and Mr. Freeman C. 
Davidson for defendant in error.

No. 160. Maggie  Harjo  v . W. A. Kunkle  et  al . 
Appeal from the Circuit Court of Appeals for the Eighth 
Circuit. Argued January 20, 1921. Decided January 
24,1921. Per Curiam. Dismissed for want of jurisdiction 
upon authority of Farrell v. O’Brien, 199 U. S. 89, 100; 
Empire State-Idaho Mining Co. v. Hanley, 205 U. S. 225, 
232; Goodrich v. Ferris, 214 U. S. 71, 79; Toop v. Ulysses 
Land Co., 237 U. S. 580, 583; United Surety Co. v. Ameri-
can Fruit Co., 238 U. S. 140, 142; Sugarman v. United 
States, 249 U. S. 182, 184; Berkman v. United States, 250 
IL S. 114, 118; Piedmont Power & Light Co. v. Graham, 
253 U. S. 193. Mr. Lewis C. Lawson for appellant. 
Mr. Preston C. West and Mr. A. A. Davidson, for appel-
lees, submitted.

No. 163. Great  Northern  Rail wa y  Comp any  v . 
City  of  Minne apol is . Error to the Supreme Court of 
the State of Minnesota. Argued January 20, 1921. De-
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cided January 24, 1921. Per Curiam. Dismissed for 
want of jurisdiction upon authority of § 237 of the Judicial 
Code, as amended by the Act of September 6,1916, c. 448, 
§2, 39 Stat. 726; Jett Bros. Distilling Co. v. Carrollton, 252 
U. S. 1. Mr. E. C. Lindley, with whom Mr. M. L. 
Countryman was on the brief, for plaintiff in error. Mr. 
Richard S. Wiggin, with whom Mr. Charles D. Gould was 
on the brief, for defendant in error.

No. 170. Sanger  Bros ., a  Copartne rship , etc . v . 
Emily  Hunsucke r  et  al . Error to the Court of Civil 
Appeals, Second Supreme Judicial District, of the State 
of Texas. Submitted January 21,1921. Decided January 
24, 1921. Per Curiam. Dismissed for want of jurisdic-
tion upon authority of § 237 of the Judicial Code, as 
amended by the Act of September 6, 1916, c. 448, § 2, 39 
Stat. 726; Jett Bros. Distilling Co. v. Carrollton, 252 U. S. 
1. Mr. Henry C. Coke for plaintiff in error. No appear-
ance for defendants in error.

No. 647. John  W. Seaman  et  al . v . Samuel  W. Adler . 
Appeal from the Circuit Court of Appeals for the Eighth 
Circuit. Motion to dismiss submitted January 17, 1921. 
Decided January 24, 1921. Per Curiam. Dismissed for 
want of jurisdiction upon the authority of Hull v. Burr, 
234 U. S. 712, 720; St. Anthony Church v. Pennsylvania 
R. R. Co., 237 U. S. 575, 577; Louisville & Nashville R. R. 
Co. v. Western Union Telegraph Co., 237 U. S. 300, 302; 
Delaware, Lackawanna & Western R. R. Co. v. Yurkonis, 
238 U. S. 439, 444. Mr. William J. Hughes for appel-
lants. Mr. Edward W. Foristel for appellee.
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PETITIONS FOR WRITS OF CERTIORARI 
GRANTED, FROM OCTOBER 4, 1920, TO AND 
INCLUDING JANUARY 24, 1921.

No. 333. Herbert  L. Hild reth  v . Jim  M. Mastora s . 
October 11, 1920. Petition for a writ of certiorari to the 
Circuit Court of Appeals for the Ninth Circuit granted. 
Mr. George P. Dike and Mr. Frederic D. McKenney for 
petitioner. Mr. Joseph L. Atkins for respondent.

No. 371. Firs t  Natio nal  Bank  of  Jasp er , Florida ,«. 
State  Bank  of  Rome , Georgia ; and

No. 372. Firs t  National  Bank  of  Jasp er , Flori da , 
«. Firs t  Natio nal  Bank  of  Rome , Georgia . October 
11, 1920. Petition for writs of certiorari to the Circuit 
Court of Appeals for the Fifth Circuit granted. Mr. 
William Wade Hampton for petitioner. Mr. Henry C. 
Clark for respondents.

No. 383. The  Bank  of  Jasp er  v . Firs t  Nation al  
Bank  of  Rome , Georgia ; and

No. 384. The  Bank  of  Jasper  v . State  Bank  of  
Rome , Georgia . October 11, 1920. Petition for writs of 
certiorari to the Circuit Court of Appeals for the Fifth 
Circuit granted. Mr. F. P. Fleming for petitioner. Mr. 
Henry C. Clark for respondents.

No. 387. Gertrude  M. Reed , Admini strat rix , etc . 
v. Direct or  Gene ral  of  Railroads , Unit ed  Stat es
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Railroa d  Adminis tration , oper ating  Philadelp hia  & 
Readin g  Railroad . October 11, 1920. Petition for a 
writ of certiorari to the Supreme Court of the State of 
Pennsylvania granted. Mr. Frederick S. Tyler for peti-
tioner. Mr. William Clarke Mason for respondent.

No. 412. John  Gooch , Jr . v . Orego n  Short  Line  
Railroad  Company . October 11, 1920. Petition for a 
writ of certiorari to the Circuit Court of Appeals for the 
Ninth Circuit granted. Mr. J. H. Peterson for peti-
tioner. Mr., George H. Smith for respondent.

No. 462. Unit ed  States  v . M. Rice  & Company  et  al . 
October 11, 1920. Petition for a writ of certiorari to the 
United States Court of Customs Appeals granted. The 
Solicitor General and Mr. Assistant Attorney General Han-
son for the United States. Mr. J. Stuart Tompkins for 
respondents.

No. 467. White  Oak  Transp ortation  Company  v . 
Boston , Cape  Cod  & New  York  Canal  Compa ny . Octo-
ber llj 1920. Petition for a writ of certiorari to the Cir-
cuit Court of Appeals for the First Circuit granted. Mr. 
Edward E. Blodgett for petitioner. Mr. Samuel Park, 
Mr. William R. Sears and Mr. Thomas H. Mahoney for 
respondent.

No. 487. Northern  Coal  Company  v . Boston , Cape  
Cod  & New  York  Canal  Comp any . October 11, 1920. 
Petition for a writ of certiorari to the Circuit Court of
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Appeals for the First Circuit granted. Mr. John G. 
Palfrey for petitioner. Mr. William R. Sears for re-
spondent.

No. 469. The  Pullman  Company  v . State  Indus -
trial  Commis sio n . October 11,1920. Petition for a writ 
of certiorari to the Supreme Court, Appellate Division, 
Third Department, of the State of New York granted. 
Mr. Maurice C. Spratt and Mr. H. Prescott Gailey for 
petitioner. Mr. E. Clarence Aiken for respondent.

No. 491. Weste rn  Union  Telegr aph  Company  v . 
Esteve  Brothers  & Comp any . October 18, 1920. Peti-
tion for a writ of certiorari to the Circuit Court of Appeals 
for the Fifth Circuit granted. Mr. Rush Taggart, Mr. 
Francis Raymond Stark, Mr. W. B. Spencer and Mr. 
Joseph P. Egan for petitioner. Mr. Monte M. Lemann for 
respondent.

No. 511. Edwar d  S. Atwa ter  v . Stephen  G. Guern -
sey  et  al ., Truste es , etc ., et  al . October 18, 1920. 
Petition for a writ of certiorari to the Circuit Court of 
Appeals for the Second Circuit granted. Mr. Abram J. 
Rose for petitioner. Mr. R. D. Whiting for respondents.

No. 521. Union  Tool  Compa ny  v . Elihu  C. Wils on . 
October 18, 1920. Petition for a writ of certiorari to the 
Circuit Court of Appeals for the Ninth Circuit granted. 
Mr. Melville Church, Mr. A. V. Andrews, Mr. Frederick S. 
Lyon and Mr. William K. White for petitioner. Mr. F. W. 
Clements for respondent.
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No. 541. Firs t  National  Bank  of  Gulfp ort , Mis -
si ssi ppi , v. Wirt  Adams , Revenue  Agent , etc . October 
25, 1920. Petition for a writ of certiorari to the Supreme 
Court of the State of Mississippi granted. Mr. William 
H. Watkins for petitioner. No appearance for respondent.

No. 543. Ephrai m Lederer , Colle ctor  of  Internal  
Revenue , v . Alexander  J. Stockton , Sole  Survi ving  
Truste e , etc . October 25, 1920. Petition for a writ of 
certiorari to the Circuit Court of Appeals for the Third 
Circuit granted. The Solicitor General for petitioner. Mr. 
James Wilson Bayard for respondent.

No. 555. The  Texas  Compa ny  v . Hogarth  Ship ping  
Corporation , Limi ted , Owner , etc ., et  al . October 
25, 1920. Petition for a writ of certiorari to the Circuit 
Court of Appeals for the Second Circuit granted. Mr. 
John W. Griffin for petitioner. Mr. John M. Woolsey for 
respondents.

No. 570. Chicago  & North  Western  Railway  Com -
pany  v. C. C. Whitna ck  Produce  Company . October 
25, 1920. Petition for a writ of certiorari to the Supreme 
Court of the- State of Nebraska granted. Mr. Wymer 
Dressier and Mr. Thomas P. Littlepage for petitioner. 
Mr. Henry H. Wilson for respondent.

No. 547. Elliott  Frederick , Trus tee , etc . v . Fidel -
ity  Mutual  Lif e  Insurance  Compa ny  of  Phil adel phi a .
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October 25, 1920. Petition for a writ of certiorari to the 
Superior Court of the State of Pennsylvania granted. 
Mr. Lowrie C. Barton for petitioner. Mr. George Sutherland 
for respondent.

No. 552. Commis sioners  of  Road  Improveme nt  Dis -
trict  No. 2, of  Lafayet te  Count y , Arkansas , v . St . 
Louis  Southwes tern  Railw ay  Company . October 25, 
1920. Petition for a writ of certiorari to the Circuit Court 
of Appeals for the Eighth Circuit granted. Mr. Henry 
Moore, Jr., for petitioners. No appearance for respondent.

No. 544. James  J. Raffe rty , Colle ctor  of  Internal  
Revenu e  for  the  Philip pine  Islands , v . Smith , Bell  & 
Comp any , Limi ted . November 15, 1920. Petition for a 
writ of certiorari to the Supreme Court of the Philippine 
Islands granted. Mr. Charles Marvin for petitioner. Mr. 
Clarence B. Miller for respondent.

No. 548. James  J. Raffe rty , Collector  of  Inter nal  
Revenue  for  the  Phili ppi ne  Isla nds , v . Compania  Gen -
eral  de  Tabacos  de  Pili pinas . November 15,1920. Pe-
tition for a writ of certiorari to the Supreme Court of the 
Philippine Islands granted. Mr. Charles Marvin for peti-
tioner. Mr. Clarence B. Miller for respondent.

No. 553. James  J. Raff erty , Collector  of  Internal  
Revenue  for  the  Phili ppine  Isla nds , v . Vis ayan  Re -
fining  Compa ny . November 15, 1920, Petition for a-
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writ of certiorari to the Supreme Court of the Philippine 
Islands granted. Mr. Charles Marvin for petitioner. Mr. 
Clarence B. Miller for respondent.

No. 594. Firs t  Natio nal  Bank  of  Aiken  v . J. L. Mott  
Iron  Works . November 22, 1920. Petition for a writ of 
certiorari to the Supreme Court of the State of South Caro-
lina granted. Mr. William 8. Nelson for petitioner. Mr. 
D. 8. Henderson for respondent.

No. 595. Pacific  Mail  Steams hip  Company  v . J. Lu -
cas . November 22, 1920. Petition for a writ of certiorari 
to the Circuit Court of Appeals for the Ninth Circuit 
granted. Mr. Charles J. Heggerty for petitioner. Mr. 
Frederick Clayton Peterson for respondent.

No. 603. United  Zinc  and  Chemical  Company  v . Van  
Britt  et  al . November 22,1920. Petition for a writ of 
certiorari to the Circuit Court of Appeals for the Eighth 
Circuit granted. Mr. Henry D.. Ashley for petitioner. 
No appearance for respondents.

No. 605. Arthur  J. Dahn  v . Walker  D. Hines , Di-
rec tor  General  of  Railroads . December 6,1920. Pe-
tition for a writ of certiorari to the Circuit Court of Appeals 
for the Eighth Circuit granted. Mr. Walter C. Clephane 
and Mr. J. Wilmer Latimer for petitioner. No brief filed 
for respondent.
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No. 617. Oregon -Washingt on  Railroad  & Navi ga -
tion  Compa ny  v . J. B. Mc Ginn . December 13, 1920. 
Petition for a writ of certiorari to the Circuit Court of Ap-
peals for the Ninth Circuit granted. Mr. A. C. Spencer, 
Mr. C. E. Cochran and Mr. John F. Reilly for petitioner. 
Mr. R. L. Edmiston for respondent.

No. 629. William  R. Cast le  et  al ., Trustees , etc . 
v. Julia  White  Castle . December 13, 1920. Petition 
for a writ of certiorari to the Circuit Court of Appeals for 
the Ninth Circuit granted. Mr. A. G. Robertson for peti-
tioners. No appearance for respondent.

No. 635. Ng  Fung  Ho , otherw is e  know n  as  Ung  Kip , 
et  al . v. Edwa rd  White , as  Commi ssi oner  of  Immigra -
tion  for  the  Port  of  San  Francis co . December 13, 
1920. Petition for a writ of certiorari to the Circuit Court 
of Appeals for the Ninth Circuit granted. Mr. Jackson H. 
Ralston and Mr. George W. Hott for petitioners. No brief 
filed for respondent.

No. 672. Carlis le  Packing  Comp any  v . Ole  Sandan -
ger . January 24, 1921. Petition for a writ of certiorari 
to the Supreme Court of the State of Washington granted. 
Mr. James A. Kerr and Mr. Evan S. McCord for peti-
tioner. No appearance for respondent.
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PETITIONS FOR WRITS OF CERTIORARI DENIED, 
FROM OCTOBER 4, 1920, TO AND INCLUDING 
JANUARY 24, 1921.

No. 426. Vogt  Brothers  Manufacturing  Company  
v. Ellic ott  Machine  Corporat ion . See ante, 607.

No. 319. Gordon  L. Dutcher  v . Louis  N. Sanders . 
October 11, 1920. Petition for a writ of certiorari to the 
District Court of Appeals, Third District, of the State of 
California denied. Mr. Charles R. Pierce and Mr. Marvin 
W. Conkling for petitioner. Mr. Thomas 0. Toland for re-
spondent.

No. 328. Rosann a  Mc Dougall , Admini strat rix , 
etc . v. Atchi son , Topek a  & Santa  Fe  Railw ay  Company . 
October 11, 1920. Petition for a writ of certiorari to the 
Supreme Court of the State of Kansas denied. Mr. L. W. 
Keplinger for petitioner. No appearance for respondent.

No. 336. Virgi nian  Railway  Company  v . A. L. Mills / 
Adminis trator , etc . October 11, 1920. Petition for a 
writ of certiorari to the Supreme Court of Appeals of the 
State of West Virginia denied. Mr. Harry T. Hall and 
Mr. G. A. Wingfield for petitioner. No appearance for re-
spondent.

No. 343. Grand  Trunk  Western  Railway  Company  
v. Mahlon  H. Winget , etc . October 11, 1920. Petition
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for a writ of certiorari to the Supreme Court of the State of 
Michigan denied. Mr. James L. Parrish for petitioner. 
Mr. John D. Mackay for respondent.

No. 351. Henry  Ching  v . Unit ed  State s . October 
11, 1920. Petition for a writ of certiorari to the Circuit 
Court of Appeals for the Ninth Circuit denied. Mr. Asa V. 
Call for petitioner. Mr. Assistant Attorney General Stewart 
and Mr. W. C. Herron for the United States.

No. 360. Frank  Moore  et  al . v . State  of  Arkans as . 
October 11, 1920. Petition for a writ of certiorari to the 
Supreme Court of the State of Arkansas denied. Mr. 
Scipio A. Jones and Mr. E. L. McHaney for petitioners. 
No appearance for respondent.

No. 361. Frank  Hicks  v . State  of  Arkans as . Octo-
ber 11, 1920. Petition for a writ of certiorari to the Su-
preme Court of the State of Arkansas denied. Mr. Scipio 
A. Jones and Mr. E. L. McHaney for petitioner. No ap-
pearance for respondent.

No. 368. Isaac  S. Dement  et  al . v . James  T. Newton , 
Commiss ioner  of  Patents . October 11,1920. Petition 
for a writ of certiorari to the Court of Appeals of the Dis-
trict of Columbia denied. Mr. Reeve Lewis for petitioners. 
The Solicitor General, Mr. Assistant Attorney General Davis 
and Mr. J. Frank Mothershead for respondent.
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No. 373. Jesse  S. Philli ps  et  al ., Receiv ers , etc . v . 
Noel  Construc tion  Compa ny  et  al . October 11, 1920. 
Petition for a writ of certiorari to the Court of Appeals of 
the District of Columbia denied. Mr. Chapman W. Mau-
pin for petitioners. No appearance for respondents.

No. 380. Peopl e  of  the  State  of  New  York  v . Hud -
son  River  Connecting  Railroad  Corp orat ion . Octo-
ber 11, 1920. Petition for a writ of certiorari to the Su-
preme Court of the State of New York denied. Mr. Claude 
T. Dawes for petitioner. Mr. Robert E. Whalen for re-
spondent.

No. 382. Erie  Railroad  Company  v . May  Pinkne y , 
Adminis tratrix , etc . October 11, 1920. Petition for a 
writ of certiorari to the Supreme Court of the State of 
Pennsylvania denied. Mr. Henry A. Knapp for peti-
tioner. Mr. Chester A. Garratt for respondent.

No. 385. Speed  Mankin  v . James  Bartle y . October 
11, 1920. Petition for a writ of certiorari to the Circuit 
Court of Appeals for the Fourth Circuit denied. Mr. S. H. 
Sutherland for petitioner. No appearance for respondent.

No. 386. Spee d  Mankin  v . G. C. Saunders . October 
11, 1920. Petition for a writ of certiorari to the Circuit 
Court of Appeals for the Fourth Circuit denied. Mr. 
S. H. Sutherland for petitioner. No appearance for re-
spondent.
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No. 390. Newl in  Haines  Compa ny  v . Edwa rd  E. 
Grosscup , Truste e , etc . October 11,1920. Petition for 
a writ of certiorari to the Circuit Court of Appeals for the 
Third Circuit denied^ Mr. Edward L. Katzenbach and Mr. 
D. Howard Evans for petitioner. Mr. Nathan Bilder and 
Mr. David H. Bilder for respondent.

No. 403. Kansas  City  Motion  Picture  Machine  Op-
erators , Local  No . 170, et  al . v . John  E. Hughe s  et  al ., 
etc . Error to the Supreme Court of the State of Missouri. 
October 11, 1920. Petition for a writ of certiorari herein 
denied. Mr. William J. Hughes and Mr. Joseph W. Folk, 
for plaintiffs in error, in support of the petition. Mr. J. W. 
Dana, for defendants in error, in opposition to the petition.

No. 404. James  F. Bishop , Adminis trator , etc . v . 
Frederick  A. Dela no  et  al ., Recei vers  of  the  Wabash  
Railr oad  Comp any . October 11, 1920. Petition for a 
writ of certiorari to the Circuit Court of Appeals for the 
Seventh Circuit denied. Mr. Fred W. Bentley for peti-
tioner. Mr. Frederic D. McKenney and Mr. William Sher-
man Hay for respondents.

No. 411. S. Nakano  v . United  States . October 11, 
1920. Petition for a writ of certiorari to the Circuit Court 
of Appeals for the Ninth Circuit denied. Mr. Charles R. 
Pierce and Mr. Marshall B. Woodworth for petitioner. The 
Solicitor General and Mr. Assistant Attorney General 
Stewart for the United States.

No. 414. Louis Singer , doing  busines s  as  L. Singer  
Produce  Compa ny , v . American  Express  Company .
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October 11, 1920. Petition for a writ of certiorari to the 
Kansas City Court of Appeals of the State of Missouri 
denied. Mr. Albert S. Marley for petitioner. Mr. Cyrus 
Crane for respondent.

No. 415. Benjami n  C. Allen , on  behalf  of  hims elf , 
etc . v. Philadelp hia  Compa ny  et  al . October 11, 1920. 
Petition for a writ of certiorari to the Circuit Court of Ap-
peals for the Third Circuit denied. Mr. George Wharton 
Pepper, Mr. Thomas Patterson, Mr. Robert Woods Sutton 
and Mr. H. F. Stambaugh for petitioner. Mr. Edwin W. 
Smith and Mr. George B. Gordon for respondents.

No. 416. Lim  Chan  v . Edwa rd  White , as  Commis si oner  
of  Immig rati on  for  the  Port  of  San  Francisco . Octo-
ber 11, 1920. Petition for a writ of certiorari to the Cir-
cuit Court of Appeals for the Ninth Circuit denied. Mr. 
Jackson H. Ralston and Mr. George W. Hott for petitioner. 
Mr. Assistant Attorney General Stewart and Mr. H. S. 
Ridgely for respondent.

No. 423. Du Pont  Engineeri ng  Company  v . Evans -
vill e  Ice  & Stora ge  Comp any . October 11, 1920. Pe-
tition for a writ of certiorari to the Supreme Court of the 
State of Tennessee denied. Mr. Thomas J. Tyne for peti-
tioner. Mr. W. K. McAlister for respondent.

No. 428. W. R. Felker  et  al ., etc . v . Southern  
Trust  Compa ny , as  Truste e , etc ., et  al . October 11,
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1920. Petition for a writ of certiorari to the Circuit Court 
of Appeals for the Eighth Circuit denied. Mr. Dick Rice 
for petitioners. Mr. G. B. Rose, Mr. W. E. Hemingway, 
Mr. D. H. Cantrell and Mr. J. F. Loughborough for re-
spondents.

No. 431. Pasq uale  Ciafi rdini  v . United  States . Oc-
tober 11, 1920. Petition for a writ of certiorari to the Cir-
cuit Court of Appeals for the Fourth Circuit denied. Mr. 
A. B. Quinton for petitioner. The Solicitor General for the 
United States.

No. 432. Seton  C. Bens  v . James  M. Power , Unit ed  
States  Marshal , etc . October 11, 1920. Petition for 
a writ of certiorari to the Circuit Court of Appeals for the 
Second Circuit denied. Mr. George R. Rubin for petitioner. 
The Solicitor General for respondent.

No. 436. Mrs . Camilla  Davis  Putnam , wi dow , etc ., 
et  al . v. Mrs . Louis e  Stone  Borst . October 11, 1920. 
Petition for a writ of certiorari to the Circuit Court of Ap-
peals for the Fifth Circuit denied. Mr. Edwin T. Merrick 
for petitioners. Mr. D. B. H. Chaffe and Mr. E. J. Bowers 
for respondent.

Nq . 437. Fred  Blackstock  v . United  State s . Octo-
ber 11,1920. Petition for a writ of certiorari to the Circuit 
Court of Appeals for the Eighth Circuit denied. Mr. L. D. 
Mitchell and Mr. M. K. Cruce for petitioner. Mr. Assis-
tant Attorney General Stewart and Mr. Roy C. McHenry for 
the United States.
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No. 438. Gulf  Comp res s  Compa ny  et  al . v. Merch -
ants  Cotton  Press  & Storage  Company . October 11, 
1920. Petition for a writ of certiorari to the Circuit Court 
of Appeals for the Sixth Circuit denied. Mr. Thomas A. 
Evans and Mr. M. G. Evans for petitioners. Mr. William 
P. Metcalf and Mr. C. W. Metcalf for respondent.

No. 447. Eugene  W. Mente  v . Mark  Eisner , Col -
lector  of  Internal  Revenue , etc . October 11, 1920. 
Petition for a writ of certiorari to the Circuit Court of Ap-
peals for the Second Circuit denied. Mr. Frederic H. Cow-
den for petitioner. The Solicitor General for respondent.

No. 455. Ross Lumbe r  Comp any  v . Hughes  Lumber  
Company . October 11, 1920. Petition for a writ of certi-
orari to the Circuit Court of Appeals for the Fifth Circuit 
denied. Mr. John E. Hall, Mr. Warren Grice and Mr. 
Charles J. Bloch for petitioner. Mr. Edward de Graffen- 
ried for respondent.

No. 456. Empire  Gas  & Fuel  Compa ny  v . John  G. 
Wetse l  et  al . October 11, 1920. Petition for a writ of 
certiorari to the Circuit Court of Appeals for the Fifth Cir-
cuit denied. Mr. T. F. Garver and Mr. H. 0. Caster for pe-
titioner. No appearance for respondents.

No. 463. William  J. Dante , Collector , etc . v. Rose  
Keeling  Hutchins . October 11, 1920. Petition for a 
writ of certiorari to the Court of Appeals of the District



636 OCTOBER TERM, 1920.

Decisions Denying Certiorari. 254 U. 8.

of Columbia denied. Mr. George E. Sullivan for peti-
tioner. No appearance for respondent.

No. 464. Los Angeles  & Salt  Lake  Railroa d  Com -
pany  v. City  of  Los  Angel es . October 11,1920. Peti-
tion for a writ of certiorari to the Supreme Court of the 
State of California denied. Mr. A. S. Halsted, Mr. Oscar 
Lawler, Mr. Alex. Britton and Mr. Evans Browne for peti-
tioner. No appearance for respondent.

No. 465. Los Angeles  & Salt  Lake  Railroa d  Com -
pany  et  al . v. City  of  Los  Angel es . October 11, 1920. 
Petition for a writ of certiorari to the Supreme Court of the 
State of California denied. Mr. A. S. Halsted, Mr. Oscar 
Lawler, Mr. Alex. Britton and Mr. Evans Browne for peti-
tioners. No appearance for respondent.

No. 471. Wesley  M. Smith  v . W. T. Appl e . October 
11, 1920. Petition for a writ of certiorari to the Supreme 
Court of the State of Kansas denied. Mr. John S. Dean, 
Mr. Thomas F. Doran and Mr. Joseph Fairbanks for peti-
tioner. Mr. Edward E. Sapp for respondent.

No. 474. George  F. Auf  der  Heide  v . Anna  W. Kis - 
kadd on  et  al . October 11, 1920. Petition for a writ of 
certiorari to the Supreme Court of the State of Oklahoma 
denied. Mr. Benjamin B. Blakeney and Mr. James H. 
Maxey for petitioner. No appearance for respondents.
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No. 477. Houk  Manufacturing  Company , Inc ., v . 
Cowen  Company . October 11,1920. Petition for a writ of 
certiorari to the Circuit Court of Appeals for the Second 
Circuit denied. Mr. Melville Church for petitioner. Mr. 
Isadore Shapiro for respondent.

No. 478. Clinton  Minin g  & Mine ral  Company  v . J. 
S. Beacom . October 11, 1920. Petition for a writ of cer-
tiorari to the Circuit Court of Appeals for the Third Circuit 
denied. Mr. Arthur 0. Fording for petitioner. No appear-
ance for respondent.

No. 479. Thomas  Welsh  v . Unite d  States . Octo-
ber 11,1920. Petition for a writ of certiorari to the Circuit 
Court of Appeals for the Second Circuit denied. Mr. 
Martin Conboy for petitioner. The Solicitor General for the 
United States.

No. 475. Mohawk  Minin g Compa ny  v . Harry  H. 
Weiss , Collector  of  Internal  Revenue , etc . Octo-
ber 18, 1920. Petition for a writ of certiorari to the Cir-
cuit Court of Appeals for the Sixth Circuit denied. Mr. 
Alton C. Dustin for petitioner. The Solicitor General and 
Mrs. Annette Abbott Adams, Assistant Attorney General, 
for respondent.

No. 484. American  Socialis t  Society  v . Unite d  
States . October 18,1920. Petition for a writ of certio-
rari to the Circuit Court of Appeals for the Second Circuit 
denied. Mr. S. John Block and Mr. Walter Nelles for peti-
tioner. Mr. Assistant Attorney General Stewart for the 
United States.
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No. 485. Penns ylvan ia  Railr oad  Comp any  v . Eliza -
beth  Swank , Admin is tratri x , etc . October 18, 1920. 
Petition for a writ of certiorari to the Court of Errors and 
Appeals of the State of New Jersey denied. Mr. George A. 
Bourgeois and Mr. Harry R. Coulomb for petitioner. Mr. 
James Mercer Davis for respondent.

Nos. 488 and 489. Frederick  B. Lynch  v . D. Darn -
ell  ET AL., PARTNERS AS HAZEL-DARNELL MULE COMPANY. 

October 18, 1920. Petition for writs of certiorari to the 
Circuit Court of Appeals for the Eighth Circuit denied. 
Mr. Thomas D. O'Brien, Mr. Edward T. Young and Mr. 
Alexander E. Horn for petitioner. Mr. Pierce Butler and 
Mr. William D. Mitchell for respondents.

No. 490. Harry  C. Wils on  et  al . v . United  States . 
October 18, 1920. Petition for a writ of certiorari to the 
Circuit Court of Appeals for the Ninth Circuit denied. 
Mr.Thomas Ball for petitioners. The Solicitor General for 
the United States.

No. 494. Charl es  B. Munday  v . Peopl e of  the  
State  of  Illinois . October 18,1920. Petition for a writ 
of certiorari to the Supreme Court of the State of Illinois 
denied. Mr. John F. McCarron, Mr. William J. Hughes 
and Mr. Edward H. Morris for petitioner. No appearance 
for respondent.

No. 498. Lafores t  L. Simmons  v . Joe  Duart . Octo-
ber 18,1920. Petition for a writ of certiorari to the Su-
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perior Court of the State of Massachusetts denied. Mr. 
Edward C. Stone for petitioner. Mr. David R. Radovsky 
for respondent.

No. 500. Repetti , Inc . v . Wallac e  & Comp any . Octo-
ber 18, 1920. Petition for a writ of certiorari to the Cir-
cuit Court of Appeals for the Second Circuit denied. Mr. 
Harry D. Nims for petitioner. Mr. Frank Chase Somes and 
Mr. Hugo Mock for respondent.

No. 501. Charley  Toy  et  al . v . United  States . Octo-
ber 18, 1920. Petition for a writ of certiorari to the Cir-
cuit Court of Appeals for the Second Circuit denied. Mr. 
Frank Hendrick for petitioners. Mr. Assistant Attorney 
General Stewart and Mr. W. C. Herron for the United 
States.

No. 503. Tiburc io  Valve rde  v . Unite d  States . Oc-
tober 18, 1920. Petition for a writ of certiorari to the Su-
preme Court of the Philippine Islands denied. Mr. Howard 
Boyd and Mr. James M. Sheridan for petitioner. The So-
licitor General for the United States.

No. 504. Roy  C. Megargel  et  al ., etc . v . Herman  B. 
Gates  et  al . October 18, 1920. Petition for a writ of 
certiorari to the Circuit Court of Appeals for the Second 
Circuit denied. Mr. Bertram F. Shipman for petitioners, 
Mr. Henry Woilman and Mr, J. DuPratt White for re-
spondents.
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No. 506. Direct or  Gene ral  of  Railr oads  v . Mrs . 
B. M. Moore , Administr atrix , etc . October 18, 1920. 
Petition for a writ of certiorari to the Supreme Court of the 
State of North Carolina denied. Mr. H. O’B. Cooper, Mr. 
Clement Manly, Mr. Thomas S. Rollins, Mr. Julius C. Mar-
tin and Mr. George H. Wright for petitioner. Mr. Felix E. 
Alley for respondent.

No. 507. Bluef iel ds  Fruit  & Steamship  Company  v . 
West ern  Assurance  Compa ny  of  Toronto . October 
18, 1920. Petition for a writ of certiorari to the Circuit 
Court of Appeals for the Fifth Circuit denied. Mr. William 
C. Dufour, Mr. George Janvier and Mr. E. Howard McCa-
leb for petitioner. Mr. John C. Prizer for respondent.

No. 510. Julius  Block  v . Louis  Hirs h . October 18, 
1920. Petition for a writ of certiorari to the Court of Ap-
peals of the District of Columbia denied. Mr. Jesse C. Ad-
kins and Mr. Julius I. Peyser for petitioner. Mr. Myer 
Cohen, Mr. Richard D. Daniels and Mr. William G. John-
son for respondent.

No. 513. George  Holme s et  al . v . Unite d  States . 
October 18, 1920. Petition for a writ of certiorari to the 
Circuit Court of Appeals for the Fifth Circuit denied. Mr. 
Leander A. Dale and Mr. Frank G. Morris for petitioners. 
Mr. Assistant Attorney General Stewart and Mr. Roy C. Mc-
Henry for the United States.

No. 514. New  York  Sanit ary  Utiliz ation  Compa ny  
v. American  Engineering  Company  et  al . October 18,
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1920. Petition for a writ of certiorari to the Circuit Court 
of Appeals for the Second Circuit denied. Mr. DeLancey 
Nicoll for petitioner. Mr. Frederick T. Kelsey, Mr. Wil-
liam N. Dykman and Mr. Arthur E. Goddard for respond-
ents.

No. 515. Miley  Johnson  et  al . v . Seth  Salmon  et  al . 
October 18, 1920. Petition for a writ of certiorari to the 
Supreme Court of the State of Oklahoma denied. Mr. 
James M. Hays for petitioners. No appearance for re-
spondents.

No. 516. Smith  Bell  & Comp any , Limi ted , v . Wence -
slao  Trinidad , Collector  of  Internal  Revenue  for  
the  Phili ppine  Islands . October 18, 1920. Petition for 
a writ of certiorari to the Süpreme Court of the Philip-
pine Islands denied. Mr. Clarence B. Miller for peti-
tioner. The Solicitor General and Mr. Charles Marvin for 
respondent.

No. 517. Macle od  & Comp any , Inc ., v . Wences lao  
Trinidad , Collector  of  Internal  Revenue  fo r  the  
Phili ppine  Isl ands . October 18, 1920. Petition for 
a writ of certiorari to the Supreme Court of the 
Philippine Islands denied. Mr. Clarence B. Miller for 
petitioner. The Solicitor General and Mr. Charles Marvin 
for respondent.

No. 518. John  J. Dimm itt  v . Glenn  L. Breakey . 
October 18, 1920. Petition for a writ of certiorari to the 
Circuit Court of Appeals for the Fifth Circuit denied. Mr. 
M. M. Crane for petitioner. No appearance for re-
spondent.
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No. 522. Empi re  Voting  Machine  Compa ny  v . City  
of  Chic ago  et  al . October 18, 1920. Petition for a writ 
of certiorari to the Circuit Court of Appeals for the Sev-
enth Circuit denied. Mr. Stephen A. Foster, Mr. Herbert 
Pope and Mr. Frank Keiper for petitioner. Mr. Horace 
Kent Tenney, Mr. Samuel A. Ettelson, Mr. Leon H ornstein 
and Mr. F. B. Johnstone for respondents.

No. 527. Lee  U. Ong  v . United  States . October 25, 
1920. Petition for a writ of certiorari to the Circuit Court 
of Appeals for the Ninth Circuit denied. Mr. Marshall B. 
Woodworth and Mr. Charles R. Pierce for petitioner. No 
brief filed for the United States.

No. 528. Frederick  C. Taxis  et  al . v . Univer sal  
Form  Clamp  Comp any . October 25, 1920. Petition for a 
writ of certiorari to the Circuit Court of Appeals for the 
Seventh Circuit denied. Mr. Thomas F. Sheridan and Mr. 
Thomas H. Sheridan for petitioners. Mr. William R. 
Rummler for respondent.

No. 529. Marce lino  Lontok  v . Unite d  States . Oc-
tober 25,1920. Petition for a writ of certiorari to the Su-
preme Court of the Philippine Islands denied. Mr. How-
ard Boyd and Mr. James M. Sheridan for petitioner. The 
Solicitor General for the United States.

No. 533. Egry  Regis ter  Comp any  v . Standard  Reg -
ist er  Comp any . October 25, 1920. Petition for a writ of
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certiorari to the Circuit Court of Appeals for the Sixth Cir-
cuit denied. Mr. H. A. Toulmin and Mr. H. A. Toulmin, 
Jr., for petitioner. Mr. Alfred M. Allen for respondent.

No. 534. Rene  Arbib  v . Unite d  States . October 25, 
1920. Petition for a writ of certiorari to the Circuit Court 
of Appeals for the Second Circuit denied. Mr. Henry N. 
Arnold for petitioner. The Solicitor General for the United 
States.

No. 535. Galveston , Housto n  & Henders on  Rail -
road  Compa ny  v . Unite d  States . October 25, 1920. 
Petition for a writ of certiorari to the Circuit Court of Ap-
peals for the Fifth Circuit denied. Mr. Alex. Britton, Mr. 
Evans Browne and Mr. J. W. Terry for petitioner. The So-
licitor General and Mrs. Annette Abbott Adams, Assistant 
Attorney General, for the United States.

No. 537. Eliz abeth  L. Hughe s v . Sara  E. Techt , 
also  known  as  Sarah  E. Techt . October 25,1920. Pe-
tition for a writ of certiorari to the Court of Appeals of the 
State of New York denied. Mr. Allan C. Rearick for pe-
titioner. Mr. Adolph Bloch for respondent.

No. 539. Catherine  K. Newt on  et  al . v . William  A. 
Rhea  et  al . October 25,1920. Petition for a writ of cer-
tiorari to the Circuit Court of Appeals for the Eighth Cir-
cuit denied. Mr. Edward H. S. Martin and Mr. Shepard 
Barclay for petitioners. Mr. Frank Hagerman and Mr. 
Thomas Hackney for respondents.
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No. 540. Luckenbach  Steam shi p Company , Inc ., et  
al ."v. W. R. Grace  & Compa ny , Inc . October 25, 1920. 
Petitionfor a writ of certiorari to the Circuit Court of Ap-
peals for the Fourth Circuit denied. Mr. Peter S. Carter 
and Mr. Oscar R. Houston for petitioners. Mr. John M. 
Woolsey and Mr. Edward R. Baird, Jr., for respondent.

No. 542. James  F. Bishop , Adminis trator , etc ., et  
al . v. Great  Lakes  Towi ng  Company . October 25,1920. 
Petition for a writ of certiorari to the Circuit Court of 
Appeals for the Seventh Circuit denied. Mr. Harry W. 
Standidge for petitioners. Mr. Harvey D. Goulder, Mr. 
Thomas H. Garry and Mr. Ralph F. Potter for respondent.

No. 549. F. M. Hathaway  et  al . v . Ford  Motor  Com -
pany . October 25, 1920. Petition for a writ of certiorari 
to the Circuit Court of Appeals for the Ninth Circuit 
denied. Mr. John F. Logan for petitioners. Mr. Robert 
Treat Platt and Mr. Harrison G. Platt for respondent.

No. 556. Central  Railroad  Compa ny  of  New  Jer -
sey  v. Edna  May  Knorr . October 25, 1920. Petition 
for a writ of certiorari to the Supreme Court of the State 
of Pennsylvania denied. Mr. Charles E. Miller for peti-
tionier. Mr. Rush B. Trescott for respondent.

No.; 557; Sher wood  S. Mattocks  v . Great  Lakes  
Towi ng  Compa ny . October 25, 1920. Petition for a
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writ of certiorari to the Circuit Court of Appeals for the 
Seventh Circuit denied. Mr. Edward Maher and Mr. 
Charles S. Thornton for petitioner. Mr. Harvey D. Goul- 
der, Mr. Thomas H. Garry and Mr. Ralph F. Potter for 
respondent. ' ‘

No. 565. E. Hamil ton  et  al . v . United  States . 
October 25, 1920. Petition for a writ of certiorari to the 
Circuit Court of Appeals for the Fourth Circuit denied. 
Mr. Henry Bowden and Mr. George Sutherland for peti-
tioners. The Solicitor General for the United States.

No. 567. Morris  Levins on  v . United  State s  et  al . 
Appeal from the Circiiit Court of Appeals for the Second 
Circuit. October 25, 1920. Petition for a writ of certio-
rari herein denied. Mr. Russell T. Mount, for appellant, 
in support of the petition. The Solicitor General, for 
appellees, in opposition to the petition.

No. 381. Andrew  P. Lockha rt  v . United  State s . 
October 25, 1920. Petition for a writ of certiorari to the 
Circuit Court of Appeals for the Sixth Circuit denied. 
Mr. C. S. Littleton and Mr. Jesse M. Littleton for peti-
tioner. Mr. Assistant Attorney General Stewart and Mr. 
H. S. Ridgely for the United States.

No. 536. Freder ick  Kerr  v . Frederick  Tanin i Tag - 
liavi a . October 25,1920. Petition for a writ of certiorari 
to the Supreme Court of the State of New York denied.
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Mr. John H. Hazelton for petitioner. Mr. William C. 
Crane for respondent.

No. 561. Southern  Rail wa y  Comp any  v . Alma  R. 
Mille r , Admin istra trix , etc . October 25, 1920. Peti-
tion for a writ of certiorari to the Circuit Court of Appeals 
for the Fourth Circuit denied. Mr. E. Randolph Williams, 
Mr. Henry W. Anderson and Mr. Thomas B. Gay for peti-
tioner. Mr. Robert A. Talley for respondent.

No. 563. Lewi ston  Milli ng  Compa ny , Limi ted , v . 
Ira  D. Cardiff  et  al ., etc . October 25, 1920. Peti-
tion for a writ of certiorari to the Circuit Court of Appeals 
for the Ninth Circuit denied. Mr. James E. Babb for 
petitioner. Mr. Reese H. Voorhees for respondents.

No. 538. Hartman -Blanchar d  Company  v . Kittie  
Ten  Eyck  et  al . October 25, 1920. Petition for a writ 
of certiorari to the Circuit Court of Appeals for the 
Second Circuit denied. Mr. Pierre M. Brown for peti-
tioner. Mr. Chauncey I. Clark for respondents. Mr. 
Mark Ash, by leave of court, as amicus curiae.

No. 564. Atlanti c  Coast  Line  Railr oad  Compa ny  v . 
Emma  Raule rson . October 25, 1920. Petition for a 
writ of certiorari to the Circuit Court of Appeals for the 
Fifth Circuit denied. Mr. William K. Jackson and Mr. 
John L. Doggett for petitioner. Mr. A. H. King, Mr. 
Roswell King and Mr. George C. Bedell for respondent.
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No. 569. Eliz abeth  S. Prentiss  v . Mark  Eis ner , 
Coll ect or  of  Internal  Revenue , etc . October 25, 
1920. Petition for a writ of certiorari to the Circuit 
Court of Appeals for the Second Circuit denied. Mr. 
Royall Victor and Mr. Philip L. Miller for petitioner. 
The Solicitor General and Mrs. Annette Abbott Adams, 
Assistant Attorney General, for respondent.

No. 576. J. E. Brewer  et  al . v . Postal  Telegr aph - 
Cable  Comp any . October 25, 1920. Petition for a writ 
of certiorari to the Kansas City Court of Appeals of the 
State of Missouri denied. Mr. Albert S. Marley for peti-
tioners. No appearance for respondent.

No. 573. Harry  S. Mecar tney  v . Bainbri dge  Colby , 
Secre tary  of  State , et  al . October 25,1920. Motion to 
be heard orally on petition for a writ of certiorari refused, 
and petition for a writ of certiorari to the Court of Appeals 
of the District of Columbia denied. Mr. Harry S. Mecart-
ney and Mr. W. C. Sullivan for petitioner. The Solicitor 
General for respondents.

No. 19. New  York  Scaff olding  Comp any  v . George  
R. Whitney , Sr ., as  Admini strator , etc . November 8, 
1920. Petition for a writ of certiorari to the Circuit 
Court of Appeals for the Eighth Circuit denied. An-
nounced by Mr. Justice McKenna. Mr. Frank Chase 
Somes and Mr. C. P. Goepel for petitioner. Mr. Wallace 
R. Lane and Mr. Robert H. Parkinson for respondent. See 
ante, 24, 32.
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No. 568. Chich agof f  Mini ng  Compa ny  v . John Tup - 
pela . November 8,1920. Petition for a writ of certiorari 
to the Circuit Court of Appeals for the Ninth Circuit de-
nied. Mr. John P. Gray for petitioner. Mr. J. H. Cobb for 
respondent.

No. 359. Cornelius  C. Watts  et  al . v . State  of  Ari -
zona  at  Relati on , etc ., of  Ignatius  Burgoon , Treas -
urer , etc . Error to the Supreme Court of the State of 
Arizona. November 15,1920. Petition for a writ of certi-
orari herein denied. Mr. Herbert Noble and Mr. Joseph W. 
Bailey, for plaintiffs in error, in support of the petition. 
Mr. Leslie C. Hardy, for defendant in error, in opposition 
to the petition.

No. 566. Fernand  V. Gasquet  v . George  F. Lapeyre  
et  al . November 15, 1920. Petition for a writ of certi-
orari to the Supreme Court of the State of Louisiana de-
nied. Mr. J. C. Gilmore, Mr. Thomas Gilmore, Mr. William 
Winans Wall and Mr. G. T. Fitzhugh for petitioner. No 
appearance for respondents.

No. 574. Kansas  City  Southern  Railw ay  Company  
v. Nick  Leine n . November 15, 1920. Petition for a writ 
of certiorari to the Supreme Court of the State of Arkansas 
denied. Mr. S. W. Moore, Mr. James B. McDonough and 
Mr. A. F. Smith for petitioner. Mr. Fred B. Wheeler for 
respondent. ■

No. 584. Chapin -Sacks  Manufacturing  Comp any  
v. Hendler  Creame ry  Compa ny  et  al . November 15,
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1920.: .Petition for a writ of certiorari to the Circuit Court 
of Appeals for the Fourth Circuit denied, Mr. Tsaac Lobe 
Straus, Mr. Walter A. Johnston and Mr. F. M. Phelps for 
petitioner. Mr. Vernon CooLior respondents.

No. 591. Samuel  C. Jackson  v . Unite d  States , No-
vember 15,1920. Petition for a writ of certiorari to the Cir-
cuit Court of Appeals for the Ninth Circuit denied. Mr. 
Abner H. Ferguson for petitioner. The Solicitor General for 
the United States.

No: 596. Washington  Railw ay  & Electric  Comp any  
v. Ge ORGE C. Stuar t . November 15,1920. Petition for a 
writ of certiorari to the Court of Appeals of the District of 
Columbia denied. Mr. John S. Barbour for petitioner. No 
appearance for respondent.

No. 597., Roberts  Cone  Manufacturing  Comp any  
v. Freder ick , A. Bruckman  et  al . November 15, 1920. 
Petition for a writ of certiorari to the’Circuit Court of Ap-
peals for the Eighth Circuit denied. Mr. H. A. Toulmin 
and Mr. H. A. Toulmin, Jr., for petitioner. Mr. Albert E. 
Dieterich for respondents.

No. 599. P. Loril lard  Comp any  et  al . v . National  
Stea m  Navigation  Compa ny , Limited , of  Greec e . Nor 
vember 15, 1920. Petition for a writ of certiorari to the 
Circuit Court of Appeals for the Second Circuit denied. 
Mr. John G. Milbum, Mr. Charles K. Carpenter and Mr.
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D. Roger Englar for petitioners. Mr. J. Parker Kirlin and 
Mr. Cletus Keating for respondent.

No. 146. Frank  R. Lope z  v . Frederick  C. Howe , as  
Comm issio ner  of  Immigra tion  at  the  Port  of  New  
York . See ante, 613.

No. 583. Producers  Coke  Comp any  v . Mc Keefr y  
Iron  Comp any . December 6,1920. Petition for a writ of 
certiorari to the Circuit Court of Appeals for the Third 
Circuit denied. Mr. Samuel John Morrow for petitioner. 
Mr. Samuel McClay and Mr. William M. Robinson for re-
spondent.

No. 611. Western  Union  Telegrap h  Company  v . 
Louis ville  & Nashville  Railro ad  Comp any . Decem-
ber 6,1920. Petition for a writ of certiorari to the Circuit 
Court of Appeals for the Sixth Circuit denied. Mr. Alex-
ander Pope Humphrey, Mr. Rush Taggart, Mr. Francis 
Raymond Stark, Mr. W. Overton Harris, Mr. Edward P. 
Humphrey and Mr. William W. Crawford for petitioner. 
Mr. Helm Bruce, Mr. Henry L. Stone and Mr. Edward S. 
Jouett for respondent.

No. 616. R. L. Ammerma n  et  al . v . United  States . 
December 6, 1920. Petition for a writ of certiorari to the 
Circuit Court of Appeals for the Eighth Circuit denied. 
Mr. E. G. McAdams for petitioners. Mr. Assistant Attor-
ney General Spellacy and Mr. Leonard B. Zeisler for the 
United States.
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No. 589. Fred  Lasite r , Admini strator , etc . v . Wal -
ter  Fergus on . December 13, 1920. Petition for a writ 
of certiorari to the Supreme Court of the State of Okla-
homa denied. Mr. C. Dale Wolfe and Mr. George C. Crump 
for petitioner. No appearance for respondent.

No. 585. Lambe rt  Run  Coal  Compa ny  v . Baltim ore  
& Ohio  Rail road  Company . Appeal from the Circuit 
Court of Appeals for the Fourth Circuit. December 13, 
1920. Petition for a writ of certiorari herein denied. Mr. 
Rush C. Butter, Mr. John A. Howard and Mr. Frank E. 
Harkness, for appellant, in support of the petition. Mr. 
Hugh L. Bond and Mr. George E. Hamilton, for appellee, in 
opposition to the petition.

No. 598. Federal  Mini ng  & Smel ting  Company  v . 
Star  Mini ng  Comp any . December 13,1920. Petition for 
a writ of certiorari to the Circuit Court of Appeals for the 
Ninth Circuit denied. Mr. John A. Marshall and Mr. 
Frederick W. Lehmann for petitioner. Mr. John P. Gray 
and Mr. James A. Wayne for respondent.

No. 606. Mohawk  Oil  Compa ny  et  al . v . Mrs . Eula  
Mc Fadin  Layne , Sole  Heir , etc . December 13, 1920. 
Petition for a writ of certiorari to the Supreme Court of the 
State of Louisiana denied. Mr. W. P. Hall and Mr. J. D. 
Wilkinson for petitioners. Mr. 8. L. Herrold for re-
spondent.

No. 579. Jess ie  L. Waymi re , Admini strat rix , etc . v . 
Atchis on , Topeka  & Santa  Fe  Railway  Company . De-
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ceniber 20, 1920. Petition for a writ of certiorari to the 
Supreme Court of the State of Kansas denied. Mr. E. C. 
Brandenburg and Mr. Charles W. Steiger for petitioner.

..No appearance for respondent.

No. 615. W. W. Casey  et  al . v . A. Eiklan d  et  al . 
December 20,1920i Petition for a writ of certiorari to the 
Circuit Court of Appeals for the Ninth Circuit denied. Mr. 
Frank P. Deering and Mr. George B. Grigsby for petitioners. 
No appearance for respondents.

No. 621. Perfec tion  Disapp earing  Bed  Compa ny , 
Inc ., et  al . v . Murp hy  Wall  Bed  Compa ny  et  al . De-
cember 20,1920. Petition for a writ of certiorari to the Cir-
cuit Court of Appeals for the Ninth Circuit denied. Mr. 
HermanH. Phleger for petitioners. Mr. William K. White 
for respondents,

No. 626. John  Hedens koy  v . JAlaska . Packers  Asso -
ciation . December 20,1920. Petition for a writ of certio-
rari to the Circuit Court of Appeals for the Ninth Circuit 
denied. Mr. Jackson H. Ralston and Mr. H. W. Hutton for 
petitioner. No appearance for respondent.

No. 634. Solomon  Rothman  et  al . v . United  States . 
December 20,1920. Petition for a writ of certiorari to the 
Circuit Court of Appeals for the Second Circuit denied. 
Mr. Louis Marshall for petitioners. Mr. Assistant Attor-
ney General Stewart Mr. W.C. Herron for the United 
States.
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No. 637. Adelbert  L. Spit zer  et  al ., as  Spitzer -Ro -
rick  & Company  v . Board  of  Trustees  for  the  Regina  
Public  School  Distr ict  No . 4 of  Saskatchew an . De-
cember 20,1920. Petition for a writ of certiorari to the Cir-
cuit Court of Appeals for the Sixth Circuit denied. Mr. 
Thomas H. Tracy and Mr. George D. Welles for petitioners. 
No appearance for respondent.

No. 639. L. W. Boehner  v . United  States . Decem-
ber 20,1920. Petition for a writ of certiorari to the Circuit 
Court of Appeals for the Eighth Circuit denied. Mr. 
William R. Green for petitioner. Mr. Assistant Attorney 
General Stewart and Mr. H. S. Ridgely for the United 
States.

No. 642. Henry  Brigg s  v . United  Shoe  Machinery  
Corporation . December 20, 1920. Petition for a writ of 
certiorari to the Court of Errors and Appeals of the State 
of New Jersey denied. Mr. William A. Milliken- for pe-
titioner. Mr. Robert H. McCarter and Mr. Walter Bates: 
Farr for respondent.

No. 612. Unite d  States  Fidelity  & Guaranty  Com -
pany  et  al . v. Travelers  Insurance  Machi ne  Company . ’ 
Error to the Court of Appeals of the State of Kentucky. 
January 3,1921. Petition for a writ of certiorari herein de-
nied. Mr. William Marshall Bullitt, for plaintiffs in error, 
in support of the petition. Mr. David R. Castleman, for de-
fendant in error, in opposition to the petition.

No. 623. Seaboard  Air  Line  Rail wa y  Compa ny  v . 
Tium Vandiver . January 3, 1921. Petition for a writ of
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certiorari to the Court of Appeals of the State of Georgia 
denied. Mr. Hollins R. Randolph for petitioner. Mr. Vir-
gil E. Adams for respondent.

No. 625. Emma  F. Rumsey  v . New  York  Life  Insur -
ance  Comp any  et  al . January 3, 1921. Petition for a 
writ of certiorari to the Circuit Court of Appeals for the 
Ninth Circuit denied. Mr. T. J. O’Donnell for petitioner. 
No appearance for respondents.

No. 628. Boston , Cape  Cod  & New  York  Canal  
Compa ny  v . C. W. Chadw ick  & Company . January 3, 
1921. Petition for a writ of certiorari to the Circuit Court 
of Appeals for the First Circuit denied. Mr. Thomas H. 
Mahony for petitioner. Mr. Edward E. Blodgett for re-
spondent.

No. 630. Benjam in  F. Dorr ance  et  al . v . Charles  
Franci s  Dorrance . January 3,1921. Petition for a writ 
of certiorari to the Circuit Court of Appeals for the Eighth 
Circuit denied. Mr. William A. Glasgow, Jr., and Mr. Wil-
liam J. Hughes for petitioners. Mr. Kenneth McC. De-
Weese and Mr. Charles A. Houts for respondent.

No. 620. Illino is  Central  Railroad  Company  v . C. 
B. Johnson . Error to the Supreme Court of the State of 
Alabama. January 17,1921. Petition for ä writ of certio-
rari herein denied. Mr. Augustus Benners, Mr. W. 8. Hor-
ton and Mr. R. V. Fletcher, for plaintiff in error, in support 
of the petition. Mr. William Augustus Denson, for defend-
ant in error, in opposition to the petition.
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No. 627. Joshua  Sykes  et  al . v . Unite d  States . Jan-
uary 17, 1921. Petition for a writ of certiorari to the Cir-
cuit Court of Appeals for the Ninth Circuit denied. Mr. 
Theodore A. Bell for petitioners. Mr. Assistant Attorney 
General Stewart and Mr. H. S. Ridgely for the United States.

No. 631. John  Barton  Payne , as  Agent , etc . v . Indus -
trial  Accident  Commis sio n  of  the  State  of  Calif ornia  
et  al . January 17,1921. Petition for a writ of certiorari 
to the Supreme Court of the State of California denied. 
Mr. Henley C. Booth and Mr. William F. Herrin for peti-
tioner. Mr. Neal Power and Mr. Warren H. Pillsbury for 
respondents.

No. 647. John  W. Seaman  et  al . v . Samuel  W. Adler . 
Appeal from the Circuit Court of Appeals for the Eighth 
Circuit. January 17, 1921. Petition for a writ of certio-
rari herein denied. Mr. William J. Hughes, for appellants, 
in support of the petition. Mr. Edw. W. Foristel, for appel-
lee, in opposition to the petition.

No. 658. Lee  Wing  Wah  et  al . v . Edwar d  White , as  
Commi ssi oner  of  Immigrati on  fo r  the  Port  of  San  
Francisco . January 17,1921. Petition for a writ of cer-
tiorari to the Circuit Court of Appeals for the Ninth Cir-
cuit denied. Mr. Jackson H. Ralston and Mr. George W. 
Hott for petitioners. Mr. Assistant Attorney General Stew-
art and Mr. H. S. Ridgely for respondent.

No. 660. Firs t  National  Bank  of  Casselto n , North
Dakota , v . 'E-rkiuk  M. Smith . January 17, 1921. Peti-
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tion for a writ of certiorari to the Circuit Court of Appeals 
for the Eighth Circuit denied. Mr. Matthew W. Murphy 
and Mr. Thomas Sterling for petitioner. No appearance 
for respondent.

No. 661. Direct or  General  of  Railroads  v . Mabel  
Bennett , Admin is tratri x , etc . January 17, 1921. Pe-
tition for a writ of certiorari to the Circuit Court of Ap-
peals for the Third Circuit denied. Mr. William Clarke 
Mason for petitioner. Mr. Frank, F. Davis for respondent.

No. 662. Direct or  Gene ral  of  Railr oads  v . Minnie  
Temp li n , Adminis tratrix , etc . January 17, 1921. Pe-
tition for a writ of certiorari tb the Circuit Court of Ap-
peals for the Third Circuit denied. Mr. William Clarke 
Mason for petitioner. Mr. Frank F. Davis for respondent.

No. 667. Walker  D. Hines , as  Agent , etc . v . Har -
vey  K. Keyse r . January 17,1921. Petition for a writ of 
certiorari to the Circuit Court of Appeals for the Third 
Circuit denied. Mr. William Clarke Mason for petitioner. 
Mr. Frank F. Davis for respondent.

No. 676. George  Francis  Rowe  v . John  M. Boyle , 
as  Unite d State s Marshal , etc . January 17, 1921. 
Petition for a writ of certiorari to-the Circuit Court of Ap-
peals for the Ninth Circuit denied. Mr. Abner H. Ferguson 
for petitioner. Mr. Assistant Attorney General Stewart and 
Mr. Roy C. McHenry for respondent.
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No. 586. Alexander  New  et  al ., Recei vers , etc . v . 
Effi e Mc Millan , Admin is tratri x , etc . January 24, 
1921. Petition for a writ of certiorari to the Supreme 
Court of the State of Oklahoma denied. Mr. Arthur Miller 
and Mr. Ephraim H. Foster for petitioners. No appear-
ance for respondent.

No. 666. Kokomo  Steel  Wire  Company  v . Republ ic  of  
France . January 24, 1921. Petition for a writ of certio-
rari to the Circuit Court of Appeals for the Seventh Cir-
cuit denied. Mr. John R. Browne for petitioner. Mr. F. 
Winter for respondent.

CASES DISPOSED OF WITHOUT CONSIDERATION 
BY THE COURT, FROM OCTOBER 4, 1920, TO 
AND INCLUDING JANUARY 24, 1921.

No. 138. Unite d  States  v . Picke r  Lead  Comp any . 
Error to the District Court of the United States for the 
Western District of Missouri. October 5, 1920. Dis-
missed, on motion of The Solicitor General for the United 
States. Mr. A. E. Spencer for defendant in error.

No. 230. United  States  v . Jacob  Wicib deza  (Pleas -
ant  Man ). Error to the District Court of the United 
States for the District of North Dakota. October 5, 1920. 
Dismissed, on motion of The Solicitor General for the 
United States. No appearance for defendant in error.
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No. 3. Adams  State  Bank  v . Peopl e  of  the  State  
of  Illi nois . Error to the Supreme Court of the State of 
Illinois. October 5, 1920. Dismissed with costs, on 
motion of counsel for plaintiff in error. Mr. Frank H. 
Bicek for plaintiff in error. Mr. Edward J. Brundage and 
Mr. James H. Wilkerson for defendant in error.

No. 32. Harry  Wronkow  Keatley  v . United  States  
Trust  Company  et  al ., as  Executors , etc . On writ of 
certiorari to the Circuit Court of Appeals for the Second 
Circuit. October 5, 1920. Dismissed with costs, on mo-
tion of counsel for petitioner. Mr. W. Bourke Cockran 
for petitioner. Mr. Wm. A. W. Steward, Mr. Chas. B. 
Fernald and Mr. Edward W. Sheldon for respondents.

No. 59. W. F. Harn  et  al . v . Missouri  State  Life  
Insurance  Company . Error to the Supreme Court of the 
State of Oklahoma. October 5, 1920. Dismissed with 
costs, per stipulation. Mr. W. F. Harn for plaintiffs in 
error. Mr. James R. Keaton and Mr. Frank Wells for 
defendant in error.

No. 153. William  H. Riggie  v . Grand  Trunk  Rail -
way  Company . Error to the Supreme Court of the State 
of Vermont. October 5, 1920. Dismissed with costs, on 
motion of counsel for plaintiff in error. Mr. Harry Burton 
Arney for plaintiff in error. Mr. J. W. Redmond for de-
fendant in error.

No. 18. Northern  Pacif ic  Railw ay  Comp any  v . 
John  Barton  Payne , Secret ary  of  the  Interi or . Ap- 
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peal from the Court of Appeals of the District of Colum-
bia. October 6, 1920. Dismissed with costs, on motion of 
counsel for appellant. Mr, Charles Donnelly, Mr. Alex. 
Britton and Mr. F. W. Clements for appellant. The Attor-
ney General for appellee.

No. 248. Sarah  A. Whittemo re  v . Maud  B. Craw -
ford . Error to the Court of Appeals of the District of Co-
lumbia. October 7,1920. Dismissed per stipulation. Mr. 
L. A. Bailey and Mr. J. William Shea for plaintiff in error. 
Mr. Thomas M. Baker for defendant in error.

No. 42. Pete r  L. Wheeler  et  al ., as  Trustees , etc . 
v. City  of  Oakland . Error to the District Court of Ap-
peals in and for the First Appellate District of the State 
of California. October 7, 1920. Dismissed with costs, 
on motion of counsel for plaintiffs in error. Mr. Garret W. 
McEnerney, Mr. William H. Orrick and Mr. William B. 
Bosley for plaintiffs in error. No appearance for de-
fendant in error.

No. 208. United  States  v . Dimitri os  J. Theophi - 
latos  et  al . Error to the District Court of the United 
States for the Southern District of New York. October 
11, 1920. Dismissed, on motion of The Solicitor General 
for the United States. Mr. William Harmon Black and 
Mr. William W. Spalding for defendants in error.

No. 316. El  Paso  & Southw estern  Railroad  Com -
pany  v. Robert  L. Lovick . Error to the Supreme Court
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of the State of Texas. October 11,1920. Dismissed with 
costs, per stipulation. Mr. William R. Harr, Mr. W. A. 
Hawkins and Mr. C. H. Boies for plaintiff in error. Mr. 
Winbourn Pearce and Mr. A. L. Curtis for defendant in 
error.

No. 468. Benjam in  F. Bush , Receiv er  for  the  Mis -
souri  Pacifi c  Rail wa y  Compa ny , v . Albert  J. Bruns -
wig . On petition for a writ of certiorari to the Kansas 
City Court of Appeals of the State of Missouri. Octo-
ber 11, 1920. Petition dismissed with costs, on motion of 
counsel for petitioner. Mr. Edward J. White for peti-
tioner. No appearance for respondent.

No. 554. Second  Natio nal  Bank  of  Parkers burg , 
West  Virginia , et  al . v . United  States  Fidelity  & 
Guaranty  Company . Appeal from the Circuit Court of 
Appeals for the Fourth Circuit. October 11, 1920. Dis-
missed with costs, per stipulation. Mr. V. B. Archer for 
appellants. Mr. B. M. Ambler for appellee.

No. 50. Atlant ic  Coast  Electric  Railw ay  Compa ny  
v. Board  of  Public  Util ity  Commi ssi oners  of  the  
State  of  New  Jersey  et  al . Error to the Court of 
Errors and Appeals of the State of New Jersey. October 
15, 1920. Dismissed with costs, pursuant to the nine-
teenth rule. Mr. Robert H. McCarter for plaintiff in 
error. Mr. L. Edward Herrmann for defendants in error.

No. 56. James  A. Pete rson  v . United  States . Er-
ror to the District Court of the United States for the Dis- 
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trict of Minnesota. October 18, 1920. Reversed, on 
confession of error, and cause remanded for further pro-
ceedings, on motion of The Solicitor General for the United 
States. Mr. Frank D. Larrabee for plaintiff in error.

No. 64. Louis B. Nagler  v . United  States . Error 
to the District Court of the United States for the Western 
District of Wisconsin. October 20, 1920. Judgment re-
versed, on confession of error, and cause remanded for 
further proceedings in conformity with law, on motion of 
The Solicitor General for the United States. Mr. Gilbert 
E. Roe and Mr. Herman L. Ekern for plaintiff in error.

No. 92. William  Parent  et  al . v . Irene  L. Simm ons  
Picotte . Appeal from the Circuit Court of Appeals for 
the Eighth Circuit. November 8, 1920. Dismissed with 
costs, on motion of counsel for appellants. Mr. Thomas 
L. Sloan and Mr. Webster Ballinger for appellants. Mr. 
Edward E. Wagner for appellee.

No. 102. Lakew ood  Engin eeri ng  Compa ny  v . New  
York  Central  Railroad  Comp any . Error to the Cir-
cuit Court of Appeals for the Sixth Circuit. November 
8, 1920. Dismissed with costs, on motion of counsel for 
plaintiff in error. Mr. Clifford Thorne and Mr. Mark A. 
Copeland for plaintiff in error. Mr. S. H. West for de-
fendant in error.

No. 218. Gertrude  Groot  v . Caroline  I. Reilly . 
Error to the Court of Appeals of the District of Columbia.
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November 8, 1920. Dismissed with costs, on motion of 
counsel for plaintiff in error. Mr. William C. Prentiss 
for plaintiff in error. Mr. Mason N. Richardson for de-
fendant in error.

No. 220. Tony  Tachin  et  al . v . State  of  New  Jerse y . 
Error to the Court of Errors and Appeals of the State of 
New Jersey. November 9, 1920. Dismissed with costs, 
on motion of counsel for plaintiffs in error. Mr. Charles 
Recht for plaintiffs in error. No appearance for defendant 
in error.

No. 108. American  Tele phon e  & Telegrap h  Com -
pany  of  Balti more  City  v . State  Roads  Commis sio n  
of  Marylan d . Error to the Court of Appeals of the 
State of Maryland. November 11,1920. Dismissed with 
costs, per stipulation. Mr. Shirley Carter for plaintiff in 
error. Mr. Albert C. Ritchie, Mr. Ogle Marbury, Mr. 
Alexander Armstrong and Mr. J. Purdon Wright for de-
fendant in error.

No. 119. Chesap eake  & Potomac  Telep hone  Com -
pany  of  Baltim ore  City  v . State  Roads  Commis si on  
of  Maryl and . Error to the Court of Appeals of the 
State of Maryland. November 11, 1920. Dismissed with 
costs, per stipulation. Mr. Shirley Carter for plaintiff in 
error. Mr. Albert C. Ritchie, Mr. Ogle Marbury and Mr. 
Alexander Armstrong for defendant in error.

No. 109. Emma  Bernhardt  et  al . v . Lewis  Perry . 
Error to the Supreme Court of the State of Missouri.
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November 18, 1920. Dismissed with costs, pursuant to 
the tenth rule. Mr. Abraham L. Levi for plaintiffs in 
error. No appearance for defendant in error.

No. 375. H. W. Cargill , as  Ass es sor , etc ., et  al . 
v. Unite d States  ex  rel . Frank  Pierce . On peti-
tion for a writ of certiorari to the Circuit Court of Ap-
peals for the Eighth Circuit. Motion to dismiss for want 
of prosecution submitted November 15, 1920. Decided 
November 22, 1920. Dismissed for want of prosecution. 
Mr. U. S. Bratton for petitioners. Mr. George B. Pugh 
for respondent.

No. 440. United  States  Shipp ing  Board  Emer gency  
Fleet  Corporation  v . Josep h  N. Kinney . Error to the 
District Court of the United States for the Eastern Dis-
trict of Pennsylvania. November 22, 1920. Dismissed 
with costs, on motion of The Solicitor General for plaintiff in 
error. No appearance for defendant in error.

No. 226. Dallas  Labor  Templ e  Ass ociati on  et  al . 
v. C. M. Cureton , Attorney  General , etc ., et  al . Ap-
peal from the District Court of the United States for the 
Northern District of Texas. November 22, 1920. Dis-
missed with costs, pursuant to the tenth rule. Mr. Joseph 
Manson McCormick for appellants. Mr. C. M. Cureton for 
appellees.

No. 227. George  Russell  Hill  et  al . v . C. M. Cure - 
ton , Attor ney  General , etc ., et  al . Appeal from the
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District Court of the United States for the Northern 
District of Texas. November 22, 1920. Dismissed with 
costs, pursuant to the tenth rule. Mr. Joseph Manson Mc-
Cormick for appellants. No appearance for appellees.

No. 228. Galve st on  Arti lle ry  Club  et  al . v . C. M. 
Cureto n , Attor ney  Gener al , etc ., et  al . Appeal from 
the District Court of the United States for the Northern 
District of Texas. November 22, 1920. Dismissed with 
costs, pursuant to the tenth rule. Mr. Joseph Manson 
McCormick for appellants. No appearance for appellees.

No. 162. United  States  v . Theodore  Ray . Error to 
the District Court of the United States for the District of 
Wyoming. December 6, 1920. Dismissed, on motion of 
The Solicitor General for the United States. Mr. D. A. 
Preston for defendant in error.

No. 350. Clark  Count y  Nation al  Bank  v . Common -
we alt h  of  Kentucky . Error to the Court of Appeals of , 
the State of Kentucky. December 6, 1920. Dismissed 
with costs, on motion of counsel for plaintiff in error. Mr. 
D. L. Pendleton for plaintiff in error. No appearance for 
defendant in error.

No. 601. Chans lor -Canfi eld  Midw ay  Oil  Company  
et  al . v. United  State s . Appeal from the Circuit Court 
of Appeals for the Ninth Circuit. Motion to remand sub-
mitted December 6, 1920. Decided December 13, 1920. 
Joint motion of Recovery Oil Compny and the United 



OCTOBER TERM, 1920. 665

254 U. S. Cases Disposed of Without Consideration by the Court.

States that this cause be remanded to the District Court of 
the United States for the Southern District of California 
to carry into effect the settlement of the case reached pur-
suant to Act of Congress of February 25, 1920, granted. 
Mr. Peter F. Dunne and Mr. U. T. Clotfelter for appellants. 
The Solicitor General for the United States.

No. 402. Willard  B. Bryne  v . Hele n  F. Martell , 
Administr atrix , etc . On petition for a writ of certiorari 
to the Superior Court of the State of Massachusetts. De-
cember 13, 1920. Dismissed for the want of prosecution. 
Mr. James T. Lloyd for petitioner. Mr. Charles W. Darr 
for respondent.

No. 446. Rubie  C. Connor  et  al . v . Mena  Kyle  El -
liot t , as  Executrix , etc . On petition for a writ of cer-
tiorari to the Supreme Court of the State of Florida. 
December 13, 1920. Dismissed for the want of prosecu-
tion. Mr. William E. Richardson for petitioners. Mr. 
Benjamin Micou for respondent.

No. 127. Morri s  Zucker  v . United  States . Error to 
the District Court of the United States for the Eastern Dis-
trict of New York. December 13, 1920. Dismissed, pur-
suant to the sixteenth rule, on motion of The Solicitor 
General for the United States. Mr. Louis B. Boudin for 
plaintiff in error.

No. 267. Michael  Mc Cole  v . The  Lighter  “How -
ell , ” etc ., Chelse a  Lighte rage  Compa ny , Incorpora -
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ted , Claim ant . Certificate from the Circuit Court of Ap-
peals for the Second Circuit. January 3, 1921. Leave 
granted to withdraw certificate sent up by the Circuit 
Court of Appeals for the Second Circuit. Mr. Robert Ste-
wart for McCole. Mr. Bertrand L. Pettigrew for claimant.

No. 141. Blumenstock  Brothers  Advertis ing  
Agency  v . Curtis  Publishing  Comp any . Error to the 
Circuit Court of Appeals for the Seventh Circuit. Janu-
ary 10, 1921. Dismissed with costs, on motion of counsel 
for plaintiff in error. Mr. Colin C. H. Fyffe for plaintiff in 
error. No appearance for defendant in error.

No. 550. United  States  v . United  Shoe  Machinery  
Corporation  et  al . Appeal from the District Court of 
the United States for the Eastern District of Missouri. 
January 11, 1921. Dismissed, on motion of The Solicitor 
General for the United States. Mr. Frederick P. Fish, Mr. 
Charles F. Choate, Jr., and Mr. Cordenio A. Severance for 
appellees.

No. 469. The  Pullma n  Company  v . State  Indus -
trial  Commi ss ion . On writ of certiorari to the Supreme 
Court, Appellate Division, Third Department, of the 
State of New York. January 17, 1921. Dismissed per 
stipulation. Mr. Maurice C. Spratt and Mr. H. Prescott 
Gailey for petitioner. Mr. E. Clarence Aiken for re-
spondent.

No. 169. Wabash  Railro ad  Compa ny  v, Board  of  
Review  of  Cook  Count y , Illi nois . Error to the Su-
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preme Court of the State of Illinois. January 18,1921. 
Dismissed with costs, on motion of counsel for plaintiff in 
error. Mr. E. Marvin Underwood and Mr. La Rue Brown 
for plaintiff in error. Mr. Edward J. Brundage for defend-
ant in error.

No. 165. Joseph  B. Beutel  et  al . v . Oscar  G. Fore -
man  et  al ., Truste es , etc . Error to the Supreme Court 
of the State of Illinois. January 19,1921. Dismissed with 
costs, pursuant to the tenth rule. Mr. Albert Fink and Mr. 
David D. Stansbury for plaintiffs in error. Mr. Samuel A. 
Ettelson and Mr. Chester E. Cleveland for defendants in 
error.

No. 629. William  R. Cast le  et  al ., Trustees , etc . v . 
Julia  White  Castle . On writ of certiorari to the Circuit 
Court of Appeals for the Ninth Circuit. January 24,1921. 
Dismissed with costs, on motion of counsel for petitioners. 
Mr. A. G. M. Robertson for petitioners. No appearance 
for respondent.

CASES DISPOSED OF IN VACATION.

No. 184. Hans  Hohner  v . Francis  P. Garvan , as  Al -
ien  Propert y  Custodian , et  al . Appeal from the Dis-
trict Court of the United States for the Southern District 
of New York. August 21, 1920. Dismissed pursuant to 
the twenty-eighth rule. Mr. A. W. Lafferty for appellant. 
The Attorney General for appellees.
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The contents and pagination of the Admiralty Rules as pub-
lished in this Appendix are identical with the Admiralty Rules 
as originally published in pamphlet form by the Clerk of the 
Supreme Court of the United States.



RULES OF PRACTICE

FOR THE

COURTS OF THE UNITED STATES

IN ADMIRALTY AND MARITIME 
JURISDICTION

Promulgated by the 

SUPREME COURT OF THE UNITED STATES 

December 6, 1920.

To take effect March 7, 1921.





SUPREME COURT OF THE UNITED STATES.

October  Term , 1920.

ORDER.

It  is  now  here  Ordered  by  the  Court  that the rules of 
practice for the Courts of Admiralty of the United States 
this day adopted and established by the Court be, and the 
same are hereby, promulgated as such to be in force on and 
after March 7, 1921.

December 6, 1920.
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ADMIRALTY RULES OF PRACTICE

i.

PROCESS ON FILING LIBEL.

No mesne process shall issue from the district court 
in any civil cause of admiralty and maritime jurisdiction 
until the libel, or libel of information, shall have been 
filed in the clerk’s office from which such process is to issue. 
All process shall be served by the marshal or by his deputy, 
or, where he or they are interested, by some discreet and 
disinterested person appointed by thé court.

2.

SUITS IN PERSONAM- PROCESS IN—ARREST 
IN SAME.

In suits in personam the mesne process shall be by a 
simple monition in the nature of a summons to appear and 
answer to the suit, or by a simple warrant of arrest of 
the person of the respondent in the nature of a capias, 
as the libellant may, in his libel or information pray for 
or elect; in either case with a clause therein to attach his 
goods and chattels, or credits and effects in the hands of 
the garnishees named in the libel to the amount sued for, 
if said respondent shall not be found within the District. 
But no warrant of arrest of the person of the respondent 
shall issue unless by special order of the court, on proof 
of the propriety thereof by affidavit or otherwise.
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3.

BAIL—IMPRISONMENT FOR DEBT.

In all suits in personam, where a simple warrant of 
arrest issues and is executed, bail shall be taken by the 
marshal and the court in those cases only in which it is 
required by the laws of the State where an arrest is made 
on similar or analogous process issuing from the State 
court.

And imprisonment for debt, on process issuing out of 
the admiralty court, is abolished, in all cases where, by 
the laws of the State in which the court is held, imprison-
ment for debt has been, or shall be hereafter, abolished, 
on similar or analogous process issuing from a State court.

4.

BAIL IN SUITS IN PERSONAM.

The marshal shall take from the party arrested, as 
bail, either sufficient cash or a bond or stipulation in a 
sufficient sum, with sufficient sureties or an approved cor-
porate surety^ to be held by him to secure the appearance 
of the party so arrested in the suit. And upon such bond 
or stipulation summary process of execution shall be issued 
against the principal and sureties or corporate surety by 
the court to which the process is returnable.

5.

BOND IN ATTACHMENT SUITS IN PERSONAM.

In all suits in personam, where goods and chattels, or 
credits and effects, are attached under a process author-
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izing the same, the attachment shall be dissolved by order 
of the court to which the process is returnable, on the giv-
ing of a bond or stipulation, with sufficient sureties, or an 
approved corporate surety, by the respondent whose prop-
erty is so attached, or by someone on his behalf, con-
ditioned to abide by all orders, interlocutory or final, of 
the court, and to pay the amount awarded by the final 
decree of the court to which the process is returnable, or 
in any appellate court, not exceeding, however, the value 
of the goods so attached with interest at six per centum 
per annum and costs; and upon such bond or stipulation, 
summary process of execution shall be issued against the 
principal and sureties or surety by the court to which the 
process is returnable, to enforce the final decree so’ren-
dered or on appeal by any appellate court.

6.

BONDS—STIPULATION—HOW GIVEN.

All bonds or stipulations in admiralty suits may be given 
and taken in open court, or at chambers, or before the 
clerk or a deputy clerk or before any commissioner of the 
court who is authorized by the court to take affidavits of 
bail and depositions in cases pending before the court, 
or before any commissioner of the United States author-
ized by law to take bail and affidavits in civil cases, or 
otherwise by written agreement of the parties or their 
proctors of record.

7.

BONDS—PREMIUMS—TAXABLE AS COSTS.

If costs shall be awarded by the Court to either or any 
party then the reasonable premiums or expense paid on
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all bonds or stipulations or other security given by that 
party in that suit shall be taxed as part of the costs of 
that party.

8.

REDUCTION OF BAIL, BOND OR STIPULATION- 
NEW SURETIES.

In all suits either in rem or in personam, where bail is 
given or a bond or stipulation is taken, the court may, on 
motion, for due cause shown, reduce the amount of such 
bail or may reduce the amount of security given by either 
bond or stipulation; and in all cases, either in rem or in 
personam, where a bond or stipulation is given, if either 
of the sureties or the corporate surety shall be or become 
insufficient or the security for costs shall for any reason 
be insufficient pending the suit, new or additional security 
may be required by order of the court on motion.

9.

MONITION TO THIRD PARTIES IN SUITS IN REM.

In all suits in rem against a ship, and/or her appur-
tenances if her appurtenances or any of them are in the 
possession or custody of any third person, the court shall, 
on due notice to such third person and after hearing, de-
cree that the same be delivered into the custody of the 
marshal or other proper officer, if on hearing it appears 
that the same is required by law and justice.
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10.

PROCESS IN SUITS IN REM.

In all cases of seizure, and in other suits and proceedings 
in rem, the process, if issued and unless otherwise pro-
vided for by statute, shall be by a warrant of arrest of 
the ship, goods, or other thing to be arrested; and the 
marshal shall thereupon arrest and take the ship, goods, 
or other thing into his possession for safe custody, and 
shall cause public notice thereof and of the time assigned 
for the return of such process and the hearing of the cause, 
to be given in such newspaper within the district as the 
district court shall order; and if there is no newspaper 
published therein, then in such other public places in the 
district as the court shall direct.

11.

PERISHABLE GOODS—HOW DISPOSED OF.

In all cases where any goods or other things are ar-
rested, if the expense of keeping the same is excessive or 
disproportionate, or if the same are perishable, or are 
liable to deterioration, decay, or injury, by being detained 
in custody pending the suit, the court may, on the appli-
cation of either party, order the same or any portion 
thereof to be sold; and the proceeds, or so much thereof 
as shall be full security to satisfy any decree, to be brought 
into court to abide the event of the suit; or the court may, 
on the application of the claimant, order a delivery thereof 
to him, either on the filing of a written agreement of the 
parties or their proctors of record to that effect, or on a 
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due appraisement, to be had under its direction, unless 
the value has been agreed to in writing by the parties or 
their proctors of record, on the claimant’s depositing in 
court so much money as the court shall order, or on his 
giving a stipulation, with sufficient sureties or an approved 
corporate surety, in such sum as the court shall direct 
or as shall be agreed upon in writing by the parties or 
their proctors of record, conditioned to abide by and pay 
the money awarded by the final decree rendered by the 
court, or any appellate court, if any appeal intervenes, 
not to exceed however in any event such agreed or ap-
praised value with interest at six per cent, per annum 
and costs, as the one or the other course shall be ordered 
by the court.

12.

SHIP—HOW APPRAISED, SOLD OR BONDED.

Where any ship shall be arrested, the same shall, on 
the application of the claimant, be delivered to him either 
on a due appraisement, to be had under the direction of 
the court, or on his filing an agreement in writing to that 
effect signed by the parties or their proctors of record, 
and on the claimant’s depositing in court so much money 
as the court shall order, or on his giving a stipulation for 
like amount, with sufficient sureties, or an approved cor-
porate surety, conditioned as provided in the foregoing 
rule; and if the claimant shall unreasonably neglect to 
make any such application, then the court may, on the 
application of either party, on due cause shown, order a 
sale of such ship, and require the proceeds thereof to be 
brought into court or otherwise disposed of.
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13.

SEAMEN’S WAGES—MATERIAL-MEN— 
REMEDIES.

In all suits for mariners’ wages or by material-men for 
supplies or repairs or other necessaries, the libellant may 
proceed in rem against the ship and freight and/or in 
personam against any party liable.

14.

PILOTAGE—COLLISION—REMEDIES.

In all suits for pilotage or damage by collision, the 
libellant may proceed in rem against the ship and/or in 
personam against the master and/or the owner.

16.

ASSAULT OR BEATING—REMEDIES.

In all suits for an assault or beating on the high seas, 
or elsewhere within the admiralty and maritime jurisdic-
tion, the suit shall be in personam only.

16.

MARITIME HYPOTHECATION—REMEDIES.

In all suits founded upon a mere maritime hypothecation 
of ship or freight, either express or implied, by the master 
for moneys taken up in a foreign port for supplies or 
repairs or other necessaries for the voyage, without any 
claim of maritime interest, the libellant may proceed in 
rem and/or in personam against the master and/or. the 
owners.
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17.

BOTTOMRY BONDS—REMEDIES.

In all suits on bottomry bonds, properly so called, the 
suit shall be in rem only against the property hypothecated, 
or the proceeds of the property, in whosesoever hands the 
same may be found, unless the master has, without author-
ity, given the bottomry bond, or by his fraud or misconduct 
has avoided the same, or has subtracted the property, or 
unless the owner has, by its own misconduct or wrong, lost 
or subtracted the property, in which latter cases the suit 
may be in personam against the wrong-doer.

18.

SALVAGE—REMEDIES.

In alt suits for salvage, the suit may be in rem against 
the property saved, or the proceeds thereof, and/or in 
personam against any party liable for the salvage service.

19.

PETITORY OR POSSESSORY SUITS.

In all petitory and possessory suits between part owners 
or adverse proprietors, or by the owners of a ship or the 
majority thereof, against the master of a ship, for the 
ascertainment of the title and delivery of the possession, 
or for the possession only, or by one or more part owners 
against the others to obtain security for the return of the 
ship from any voyage undertaken without their consent, 
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or by one or more part owners against the others to obtain 
possession of the ship for any voyage, on giving security 
for the safe return thereof, the process shall be by an 
arrest of the ship, and by a monition to the adverse party 
or parties to appear and make answer to the suit.

20.

EXECUTION ON DECREES.

In all cases of a final decree for the payment of money, 
the libellant shall have a writ of execution, in the nature 
of & fieri facias, commanding the marshal or his deputy to 
levy and collect the amount thereof out of the goods and 
chattels, lands and tenements, or other real estate of the 
respondent, claimant, or stipulators. And any other reme-
dies shall be available that may exist under the State or 
Federal law for the enforcement of judgments or decrees.

21.

REQUISITES OF LIBEL OF INFORMATION.

All informations and libels of information upon seizures 
for any breach of the revenue, or navigation or other laws 
of the United States, shall state the place of seizure, 
whether it be on land or on the high seas, or on navigable 
waters within the admiralty and maritime jurisdiction of 
the United States, and the district within which the prop-
erty is brought and where it then is. The information or 
libel of information shall also propound in distinct articles 
the matters relied on as grounds or causes of forfeiture, 
and aver the same to be contrary to the form of the statute 
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or statutes of the United States in such case provided, as 
the case may require, and shall conclude with a prayer of 
due process to enforce the forfeiture, and to give notice 
to all persons concerned in interest to appear and show 
cause at the return-day of the process why the forfeiture 
should not be decreed.

22.

REQUISITES OF LIBEL IN INSTANCE CAUSES.

All libels in instance causes, civil or maritime, shall be 
on oath or solemn affirmation and shall state the nature 
of the cause, as, for example, that it is a cause, civil and 
maritime, of contract, or a tort or damage, or of salvage, 
or of possession, or otherwise, as the same may be; and, 
if the libel be in rem, that the property is within the dis-
trict; and, if in personam, the names and places of resi-
dence of the parties so far as known. The libel shall also 
propound and allege in distinct articles the various alle-
gations of fact upon which the libellant relies in support 
of his suit, so that the respondent or claimant may be 
enabled to answer distinctly and separately the several 
matters contained in each article; and it shall conclude 
with a prayer for due process to enforce his rights in rem, 
or in personam, as the case may be, and for such relief 
and redress as the court is competent to give in the 
premises.

23.

AMENDMENTS TO LIBELS.

In all informations and libels in causes of admiralty 
and maritime jurisdiction, amendments in matters of form 
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may be made at any time, on motion to thet court, as of 
course. And new counts may be filed, and amendments in 
matters of substance may be made, on motion, at any timé 
before the final decree, on such terms as the court shall 
impose. And where any defect of form is set down by 
the respondent or claimant upon special exceptions, and 
is allowed, the court may/ in granting leave to amend, 
impose terms on the libellant.

24.

STIPULATIONS FOR COSTS.

In all cases the court may, on the filing of a libel or on 
the appearance of any respondent, or claimant, or at any 
other time, require the libellant, respondent or claimant, 
or either of them to give a stipulation or an additional 
stipulation with sufficient sureties, or an approved cor-
porate surety, in such sum as the court shall direct, to pay 
all costs and expenses which shall be awarded against him, 
it, or them, by the final decree of the court, or by any inter-
locutory order in the progress of the suit, or an appeal 
by any appellate court.

25.

CLAIM—HOW VERIFIED^-CLAIMANT’S BONDS.

In suits in rem the party claiming tne property shall 
verify his claim on oath or solemn affirmation, stating that 
the claimant by whom or on whose behalf the claim is made 
is the true and bona fide owner. And where the claim is 
put in by an agent or cpnsignee, he shall also, make oath 
that he is duly authorized thereto by the pwner; or, if the 
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property be, at the time of the arrest, in the possession 
of the master of a ship, that he is the lawful bailee thereof 
for the owner. And, on putting in such claim, the claimant 
shall file a bond or stipulation for costs as above provided.

26.

ANSWERS—REQUISITES OF.

In all libels in causes of civil and maritime jurisdiction, 
whether in rem or in personam, the answers of or on behalf 
of the respondent or claimant to the libels and interroga-
tories shall be on oath or solemn affirmation; and all 
answers shall be full and explicit and distinct to each 
separate article and separate allegation in the libel, in the 
same order as numbered in the libel, and shall also answer 
in like manner or except to each interrogatory propounded 
by the libellant. But this rule shall not apply to cases 
where the sum or value in dispute does not exceed fifty 
dollars, exclusive of costs, unless the District Court shall 
be of opinion that the proceedings prescribed herein are 
necessary for the purposes of justice in the case before the 
court.

27.

PLEADINGS—INTERROGATORIES— 
EXCEPTIONS TO.

Either party may except to the sufficiency, fullness, dis-
tinctness, relevancy or competency of any of the pleadings 
or interrogatories filed by the other party; and if the 
court shall so adjudge on a hearing on the exceptions, and 
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shall order further pleadings or answers to be filed by 
either party, such pleadings or answers shall be filed within 
such time and on such terms as the court may direct.

28.

DEFAULT ON FAILURE TO ANSWER.

If the respondent or claimant shall omit or refuse to 
make due answer to the libel upon the return-day of the 
process, or other day assigned by the court, the court may 
pronounce him to be in contumacy and default and there-
upon shall proceed to hear the cause ex parte, and adjudge 
therein as to law and justice shall appertain. But the 
court may set aside the default, and upon the application 
of the respondent or claimant admit him to make answer 
to the libel on such terms as the court may direct.

29.

EFFECT OF FAILURE TO ANSWER FULLY.

In all cases where the respondent or claimant answers, 
but does not answer fully and explicitly and distinctly to 
all the matters in any article of the libel, and exception is 
taken thereto by the libellant, and the exception is allowed, 
the court may, by attachment or otherwise, compel the re-
spondent or claimant to make further answer thereto; or 
may make such other order in the cause as it shall deem 
most fit to promote justice.
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vd boB f 30-

WHAT EITHER PARTY MAY OBJECT TO 
ANSWERING.

Either party may object by proper pleadings to answer-
ing any allegation contained in any pleading or interroga-
tory filed by the other party, which will tend to expose 
him, it, or them, to any prosecution or punishment for 
crime, or for any penalty or any forfeiture of his, its or 
their property for any penal offense.

31.

INTERROGATORIES MAY BE} REQUIRED TO BE 
ANSWERED UNDER OATH.

Either party shall have the right to require the personal 
answer of the other party or of its proper officer on oath 
or solemn affimiation to all interrogatories propounded 
by him, it, or them, in the libel, answer or otherwise as 
may be ordered, by the court on cause shown and required 
to be answered. In default of due answer by either party 
to such interrogatories, the court may adjudge such party 
to be in default and enter such order in the cause as it 
shall deem most fit to promote justice.

32.

DISCOVERY OF DOCUMENTS BEFORE TRIAL.

After joinder of issue, and before trial, any party may 
apply to the court for an order directing any other party, 
his agent or representative, to make discovery, on oath, of 
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any documents which are, or have been, in his possession 
or power, relating to any matter or question in issue. And 
the court may order the production, by any party, his agent 
or representative, on oath, of such of the documents in 
his possession or power relating to any matter in question 
in the cause as the court shall think right, and the court 
may deal with such documents, when produced, in such 
manner as shall appear just.

33.

HOW VERIFICATION OF ANSWER TO 
INTERROGATORY OBVIATED.

Where either the libellant or the respondent or claimant 
is out of the country, or unable, from sickness or other 
casualty, to make an answer to any interrogatory on oath 
or solemn affirmation at the proper time, the court may, 
in its discretion in furtherance of the due administration 
of justice, dispense therewith, or may award a commission 
to take the answer of the respondent or claimant when and 
as soon as it may be practicable or may receive a verifica-
tion by agent or attorney with like force and effect as if 
made by the party.

34.

HOW THIRD PARTY MAY INTERVENE.

If any third person shall intervene in any cause of ad-
miralty and maritime jurisdiction in rem for his own 
interest, and he is entitled, according to the course of ad-
miralty proceedings, to be heard therein, he shall pro- 
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pound the matter in suitable allegations, to which, if ad-
mitted by the court, the other party or parties in the suit 
may be required, by order of the court, to make due answer; 
and such further proceedings shall be had and decree 
rendered by the court therein as to law and justice shall 
appertain. But every such intervenor shall be required, 
on filing his allegations, to give a stipulation with sufficient 
sureties or an approved corporate surety to abide by the 
final decree rendered in the cause, and to pay all such costs 
and expenses and damages as shall be awarded against him 
by the court on the final decree, whether it is rendered in 
the original or appellate court, not to exceed however in 
any event the agreed or appraised value of the property 
so claimed by him, it, or them, with interest at six per cent, 
per annum and costs.

35.

EXCEPTIONS TO PLEADINGS FOR SURPLUSAGE 
OR SCANDAL.

Exceptions may be taken to any libel, allegation, answer 
or other pleading for surplusage, impertinence or scandal; 
and if on hearing the matter excepted to shall be held to 
be so objectionable it shall be expunged on such terms as 
the court may direct.

36.

PROCEDURE AGAINST GARNISHEE.

In cases of foreign attachment, the garnishee shall be 
required to answer on oath or solemn affirmation as to 
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the debts, credits, or effects of the respondent or claimant 
in his hands, and to such interrogatories touching the same 
as may be propounded by the libellant; and if he shall 
refuse or neglect so to do, the court may award compulsory 
process in personam against him. If he admits any debts, 
credits or effects, the same shall be held in his hands, or 
paid into the registry of the court and shall be held in 
either case subject to the further order of the court.

37.

BRINGING FUNDS INTO COURT.

In cases of mariners’ wages, or bottomry, or salvage, 
or other proceeding in rem, where freight or other pro-
ceeds of property are attached to or are bound by the suit, 
which are in the hands or possession of any person, the 
court may, on due application, by petition of the party 
interested, require the party charged with the possession 
thereof to appear and show cause why the same should 
not be brought into court to answer the exigency of the 
suit, and if no cause be shown, the court may order the 
same to be brought into court to answer the exigency of 
the suit, and on failure of the party to comply with the 
order, may award an attachment, or other compulsory 
process to compel obedience thereto.

38.

DISMISSAL FOR FAILURE TO PROSECUTE.

If, in any admiralty suit, the libellant shall not appear 
and prosecute his suit, and comply with the orders of the 
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court, he shall be deemed in default and contumacy; and 
the court may, on the application of the respondent or 
claimant, pronounce the suit to be deserted, and the same 
may be dismissed with costs.

39.

REOPENING DEFAULT DECREES.

The court may, in its discretion, on motion of the re-
spondent or claimant and the payment of costs, rescind 
the decree in any suit in which, on account of his contumacy 
and default, the matter of the libel shall have been decreed 
against him, and grant a rehearing thereof at any time 
within sixty days after the decree has been entered, the 
respondent or claimant submitting to such further orders 
and terms in the premises as the court may direct; and 
the term of the court shall be deemed extended for this 
purpose until the expiration of such period of sixty days.

40.

SALES IN ADMIRALTY. „

All sales of property under any decree of admiralty shall 
be made by the marshal or his deputy, or other proper 
officer assigned by the court, where the marshal is a party 
in interest, ip pursuance of the orders of the court; and 
the proceeds thereof, when sold, shall be forthwith paid 
into the registry of the court by the officer making the sale, 
to be disposed bf by £he court according to law. ;
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0 * J 41.

FUNDS IN COURT REGISTRY.

All moneys paid into the registry of the court shall be 
deposited in some bank designated by the court, and shall 
be so deposited in the name of the court, and shall 
not be drawn out, except by a check or checks signed by 
a judge of the court and countersigned by the clerk, stating 
on whose account and for whose use it is drawn, and in 
what suit and out of what fund in particular it is paid. 
The clerk shall keep a regular book, containing a memo-
randum and copy of all of the checks so drawn and the 
date thereof.

42.

CLAIMS AGAINST PROCEEDS IN REGISTRY.

Any person having an interest in any proceeds in the 
registry of the court shall have a right, by petition and 
summary proceedings, to intervene pro interesse suo for 
delivery thereof to him, and on due notice to the adverse 
parties, if any, the court shall and may proceed summarily 
to hear and decide thereon, and to decree therein according 
to law and justice. And if such petition or claim shall be 
deserted, or on a hearing, be dismissed, the court may, in 
its discretion, award costs against the petitioner in favor 
of the adverse party.

43.

REFERENCE TO COMMISSIONERS.

In cases where the court shall deem it expedient or 
necessary for the purposes of justice, it may refer any 
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matters arising in the progress of the suit to one or two 
commissioners or assessors, to be appointed by the court, 
to hear the parties and make a report therein. And such 
commissioners or assessors shall have and possess all the 
powers in the premises which are usually given to or exer-
cised by masters in chancery in references to them, in-
cluding the power to administer oaths to and examine the 
parties and witnesses touching the premises.

44.

RIGHT OF TRIAL COURTS TO MAKE RULES 
OF PRACTICE.

In suits in admiralty in all cases not provided for by 
these rules or by statute, the district courts are to regulate 
their practice in such a manner as they deem most ex-
pedient for the due administration of justice, provided the 
same are not inconsistent with these rules.

45.

FURTHER PROOF ON APPEAL.

Further proof taken by leave of a circuit court of appeals 
or the Supreme Court on an appeal in admiralty shall be 
taken in such manner as may be prescribed by statute or 
by said court.

46.

EVIDENCE—HOW TAKEN.

In all trials in admiralty the testimony of witnesses shall 
be taken orally in open court, except as otherwise provided 
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by statute, or agreement of parties. When deemed neces-
sary by the court or the officer taking the testimony or by 
the parties, a stenographer may be employed who shall 
take down the testimony in shorthand or otherwise and, if 
requested by the court or either party, transcribe the same. 
The fees may be fixed by the court and taxed as costs.

47.

COSTS—TRAVEL OF WITNESSES.

Traveling expenses of any witness for more than one 
hundred miles to and from the Court or place of taking 
the testimony shall not be taxed as costs.

48.

ISSUE ON NEW FACTS IN ANSWER.

When the respondent or claimant in his answer, alleges 
new facts, these shall be considered as denied by the libel-
lant, and no replication or reply, general or special, shall 
be filed, unless ordered by the court on proper cause shown. 
But within such time after the answer is filed as shall be 
fixed by the district court, either by general rule or by 
special order, the libellant may amend his libel so as to 
confess and avoid, or explain or add to, the new matters 
set forth in the answer; and within such time as may be 
fixed, in like maimer, the respondent or claimant shall 
answer such amendments.
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49.

RECORD ON APPEAL.

The Clerks of the District Courts shall make up the 
records to be transmitted to the Circuit Court of Appeals.

I. They shall contain the following:

A. The style of the court.

B. The names of the parties, setting forth the orig-
inal parties, and those who have become parties be-
fore the appeal, if any change has taken place.

C. If bail was taken, or property was attached or 
arrested, the process of the arrest or attachment and 
the service thereof, all bail and stipulations, and, if 
any sale has been made, the orders, warrants, and re-
ports relating thereto.

D. The libel, with exhibits annexed thereto.

E. The pleadings of the respondent or claimant 
with the exhibits annexed thereto.

F. The testimony as taken on the part of the libel-
lant, and any exhibits not annexed to the libel.

G. The testimony as taken on the part of the re-
spondent or claimant and any exhibits not annexed 
to his pleadings.

K. Any orders and opinions of the court.

I, Any report of a commissioner or assessor, if ex-
cepted to, with the orders of the court respecting the 
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same, and the exceptions to the report. If the report 
was not excepted to, only the fact that a reference was 
made, and so much of the report as shows what results 
were arrived at by the commissioner or assessor are 
to be stated.

J. The final decree.

K. The notice of or prayer for an appeal, and the 
assignment of errors.

II. The following shall be omitted:

A. The continuances.

B. All motions, rules, and orders which are merely 
preparatory for trial and to which no exception was 
taken or error assigned.

C. The commissions to take depositions, notices 
therefor, their captions, and certificates of their being 
sworn to, unless some exception to a deposition in the 
District Court was founded on some one or more of 
these; in which case so much of either of them as 
may be involved in the exception shall be set out. In 
all other cases it shall be sufficient to give the name 
of the witness, and to copy the interrogatories and 
answers, and to state the name of the commissioner, 
and the place where and the date when the deposition 
was sworn to; and in copying all depositions taken on 
interrogatories, the answer shall be inserted imme-
diately following the question.

III. The Clerk of the District Court shall page the copy 
of the record thus made up, and shall make an index 
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thereto, and he shall certify the entire document at the end 
thereof under the seal of the court, to be a transcript of 
the record of the District Court in the cause named at the 
beginning of the copy made up pursuant to this rule.

IV. In making up the record to be transmitted to the 
Circuit Court of Appeals, the Clerk of the District Court 
shall omit therefrom any of the pleadings, testimony or 
exhibits which the parties, by their proctors, shall, by 
written stipulation, agree may be omitted; and shall re-
ceive and include in the record any statement of the case 
which may be signed by the proctors showing how the 
questions arose and were decided in the District Court and 
setting forth so much only of the facts alleged and proved, 
or sought to be proved, or of the evidence thereof, as is 
essential to a decision of such question by the Appellate 
Court, and such stipulation and statement shall be filed 
and certified up with the record.

50.

SECURITY ON CROSS-LIBEL.

Whenever a cross-libel is filed upon any counterclaim 
arising out of the same contract or cause of action for 
which the original libel was filed, and the respondent or 
claimant in the original suit shall have given security to 
respond in damages, the respondent in the cross-libel shall 
give security in the usual amount and form to respond in 
damages to the claims set forth in said cross-libel, unless 
the court, for cause shown, shall otherwise direct; and 
all proceedings on the original libel shall be stayed until 
such security be given unless the court otherwise directs.
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51.

LIMITATION OF LIABILITY—HOW CLAIMED.

When any ship or vessel shall be libeled, or the owner 
or owners thereof shall be sued, for any embezzlement, 
loss, or destruction by the master, officers, mariners, pas-
sengers, or any other person or persons, of any property, 
goods, or merchandise, shipped or put on board of such 
ship or vessel, or for any loss, damage or injury by colli-
sion, or for any act, matter or thing, loss, damage or for-
feiture, done, occasioned or incurred, without the privity 
or knowledge of such owner or owners, and he or they 
shall desire to claim the benefit of limitation of liability 
provided for in the third and fourth sections of the act 
of March 3, 1851, entitled “An Act to limit the liability of 
shipowners and for other purposes” now embodied in sec-
tions 4283 to 4285 of the Revised Statutes, as now or here-
after amended or supplemented, the said owner or owners 
shall and may file a libel or petition in the proper district 
court of the United States, as hereinafter specified, setting 
forth the facts and circumstances on which said limitation 
of liability is claimed, and praying proper relief in that 
behalf; and thereupon said court, having caused due ap-
praisement to be had of the amount or value of the interest 
of said owner or owners, respectively,, in such ship or 
vessel, and her freight, for the voyage, shall make an order 
for the payment of the same into court, or for the giving 
of a stipulation with sufficient sureties or an approved cor-
porate surety for the payment thereof into court with 
interest at the rate of six per cent, per annum from the 
date of said stipulation and costs, whenever the same shall 
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be ordered; or, if the said owner or owners shall so elect, 
the said court shall, without such appraisement make an 
order for the transfer by him or them of his or their in-
terest in such vessel and freight to a trustee to be ap-
pointed by the court under the fourth section of said act; 
and, upon compliance with such order, the said court shall 
issue a monition against all persons claiming damages for 
any such embezzlement, loss, destruction, damage or in-
jury, citing them to appear before the said court and file 
their respective claims at or before a certain time to be 
named in said writ, not less than thirty days from the 
issuing of the same; and public notice of such monition 
shall be given as in other cases, and such further notice 
served through the post office, or otherwise, as the court, 
in its discretion, may direct; and the said court shall also, 
on the application of the said owner or owners, make an 
order to restrain the further prosecution of all and any 
suit or suits against said owner or owners in respect to 
any such claim or claims.

52.

PROOF OF CLAIMS IN LIMITED LIABILITY 
PROCEDURE.

Proof of all clajms which shall be filed in pursuance of 
said monition shall thereafter be made before a commis-
sioner to be designated by the court, or before the court 
as the court may determine, subject to the right of any 
person interested to question or controvert the same; and 
on the completion of said proofs, the commissioner shall 
make report, or the court its finding on the claims so
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proven, and on confirmation of said commissioner’s report, 
after hearing any exceptions thereto, or on such finding by 
the court, the moneys paid or secured to be paid into court 
as aforesaid, or the proceeds of said ship or vessel and 
freight (after payment of costs and expense) shall be 
divided pro rata amongst the several claimants in pro-
portion to the amount of their respective claims, duly 
proved and confirmed as aforesaid, saving, however, to 
all parties any priority to which they may be legally en-
titled.

53.

DEFENSE TO CLAIMS IN LIMITED LIABILITY 
PROCEDURE.

In the proceedings aforesaid, the said owner or owners 
shall be at liberty to contest his or their liability, or the 
liability of said ship or vessel for said embezzlement, loss, 
destruction, damage or injury (independently of the limi-
tation of liability claimed under said act), provided he, 
it or they shall have complied with the requirements of 
Rule fifty-one and shall also have given a bond for costs 
and provided that, in his or their libel or petition, he or 
they shall state the facts and circumstances by reason of 
which exemption from liability is claimed; and any person 
or persons claiming damages as aforesaid, and who shall 
have filed his or their claim under oath, shall and may 
answer such libel or petition, and contest the right of the 
owner or owners of said ship or vessel, either to an ex-
emption from liability, or to a limitation of liability under 
the said act of Congress, or both, provided such answer 
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shall in suitable allegations state the facts and circum-
stances by reason of which liability is claimed or right to 
limitation of liability should be denied.

54.

COURTS HAVING COGNIZANCE OF LIMITED 
LIABILITY PROCEDURE.

The said libel or petition shall be filed and the said pro-
ceedings had in any district court of the United States in 
which said ship or vessel may be libeled to answer for any 
such embezzlement, loss, destruction, damage or injury; 
or, if the said ship or vessel be not libeled, then in the 
district court for any district in which the said owner or 
owners may be sued in that behalf; when the said ship or 
vessel has not been libeled to answer the matters aforesaid, 
and suit has not been commenced against the said owner 
or owners, or has been commenced in a district other than 
that in which the said ship or vessel may be, the said pro-
ceedings may be had in the district court of the district in 
which the said ship or vessel may be, and where it may be 
subject to the control of such court for the purposes of the 
case as hereinbefore provided. If the ship shall have al-
ready been libeled or sold, the proceeds shall represent the 
same for the purposes of these rules.

55.

APPEALS IN LIMITED LIABILITY CASES.

All the preceding rules and regulations for proceeding 
in causes where the owner or owners of a ship or vessel 
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shall desire to claim the benefit of limitation of liability 
provided for in the act of Congress in that behalf, shall 
apply to the Circuit Courts of Appeals of the United States 
where such cases are or shall be pending in said courts on 
appeal from the District Courts.

56.

RIGHT TO BRING IN PARTY JOINTLY LIABLE.

In any suit, whether in rem or in personam, the claimant 
or respondent (as the case may be) shall be entitled to 
bring in any other vessel or person (individual or corpo-
ration) who may be partly or wholly liable either to the 
libellant or to such claimant or respondent by way of 
remedy over, contribution or otherwise, growing out of 
the same matter. This shall be done by petition, on oath, 
presented before or at the time of answering the libel, or 
at any later time during the progress of the cause that 
the court may allow. Such petition shall contain suitable 
allegations showing such liability, and the particulars 
thereof, and that such other vessel or person ought to be 
proceeded against in the same suit for such damage, and 
shall pray that process be issued against such vessel or 
person to that end. Thereupon such process shall issue, 
and if duly served, such suit shall proceed as if such vessel 
or person had been originally proceeded against; the other 
parties in the suit shall answer the petition; the claimant 
of such vessel or such new party shall answer the libel; 
and such further proceedings shall be had and decree 
rendered by the court in the suit as to law and justice 
shall appertain. But every such petitioner shall, upon
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filing his petition, give a stipulation, with sufficient sureties, 
or an approved corporate surety, to pay the libellant and 
to any claimant or any new party brought in by virtue of 
such process, all such costs, damages, and expenses as shall 
be awarded against the petitioner by the court on the final 
decree, whether rendered in the original or appellate court; 
and any such claimant or new party shall give the same 
bonds or stipulations which are required in the like cases 
from parties brought in under process issued on the prayer 
of a libellant.

57.

PROPERTY IN CUSTODY OF MARSHAL.

No property in the custody of the marshal or other 
officer of the court shall be delivered up without an order 
of the court but, except in possessory actions, such order 
may be entered, as of course, by the clerk, on the filing of 
either a written consent thereto by the proctor on whose 
behalf it is detained, or an approved stipulation or bond 
given as provided by law and these rules; or upon the 
dismissal or discontinuance of the libel; except that in 
proceedings under Section 941 of the Revised Statutes the 
marshal shall not deliver any property so released until 
the costs and charges of the officers of the court shall first 
have been paid into the court by the party receiving such 
property subject to the decision of the court with respect 
to the amount of costs due such officers.
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ABANDONED PROPERTY ACT. See Claims, 6.

ACCOUNTING. See Jurisdiction, III, 1; Procedure, I, 3;
Trusts and Trustees, 13.

ACTIONS AND DEFENSES. See particular titles.

ADMINISTRATION:
Insolvent estates. See Bankruptcy Act.
Estates of decedents; legacies. See Taxation, I, 5-8.

ADMINISTRATIVE DECISIONS. See Alien Enemies, 2;
Interstate Commerce Acts, III; Procedure, IV, 3; 
Public Lands.

ADMINISTRATIVE REGULATIONS. See Indians, 8, 9.

ADMIRALTY:
Rules of practice for courts of admiralty. See Appendix, 
p. 671.
1. Jurisdiction. Contracts for Construction of Ships, are non- 
maritime and not within admiralty jurisdiction; rule applies 
to contracts for work and material necessary to finish partly 
constructed vessel which had been launched. Thames Co.
v. The 11 Francis McDonald ”................................................. v 242

2. Id. Collision in Foreign Waters. District Court has 
jurisdiction over libel of private ship to recover damages 
for collision in foreign waters. Ex parte Muir.................... 522
3. Id. Immunity of Ships of Foreign Government. Facts 
necessary to support claim, not being subjects of judicial 
notice, must be established. Id.
4. Id. Manner of Raising Claim of Immunity. Foreign gov- 
erment is entitled to appear and propound its claim upon 
ground that status of vessel is public and places it beyond 
jurisdiction; or its accredited representative may appear in

(709)



710 INDEX.
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its behalf; or, its claim, if recognized by our executive de-
partment, may be presented to court by suggestion of At-
torney General; but public status of ship, when in doubt, can 
not be determined upon suggestion of private counsel ap-
pearing as amid curiae in behalf of embassy of foreign gov-
ernment. Id.

5. Id. Prohibition and Mandamus by this Court. This 
court, in its discretion, may decline to issue writs to prevent 
exercise of jurisdiction by District Court, where jurisdiction 
is merely in doubt and state of case is such that question 
may be reconsidered by District Court and on appeal. Id.

6. Maritime Lien; Act June 23,1910; Prior Mortgagee. One 
furnishing coal to the owner of vessels and factories who in 
turn furnished part for use of the vessels, as contemplated, 
held not entitled to lien upon vessels as against prior mort-
gagee. Piedmont Coal Co. v. Seaboard Fisheries Co............  1

7. Id. Intent. Contemplation by parties of maritime use 
did not render subsequent appropriation by owner a furnish-
ing by coal dealer to the several vessels. Id.

8. Id. Understanding of parties that law would afford a 
lien is immaterial. Id.

AGENCY. See Carriers, 3, 7; Corporations, 9, 10.

AGRICULTURE, SECRETARY OF. See Claims, 3.

ALIENS. See Alien Enemies; Chinese Exclusion Acts.
Claim against United States for reimbursement for bills 
paid under duress of immigration officials for maintenance 
and medical care furnished immigrants temporarily detained.
See Claims, 7.

Inheritance of real property; Treaty with Great Britain, of 
1899. See Treaties.

Inheritance, in Absence of Treaty. Capacity of alien to in-
herit land within State of Union depends upon law of that 
State. Sullivan v. Kidd............................................................. 433

ALIEN ENEMIES. See Jurisdiction, II, 2; IV, 7.
1. Sdzure of Property. Congress has power to provide for 
immediate seizure, in pais or through a court, of enemy prop-
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erty, leaving question of enemy ownership vel non to be set-
tled later at suit of claimant Central Union Trust Co. v.
Garvan. .,,...........      554

2. Trading With Enemy Act; Alien Property Custodian; De-
termination of Enemy Property; How Litigated. Upon deter-
mination after investigation by Custodian that securities 
are held by trustees for benefit of enemy insurance com-
panies, followed by demand, duty arises to deliver them to 
Custodian; question of enemy property vel non can not be 
inquired into in suit to compel delivery, but rights in that 
regard can be asserted by claim and suit for return, under 
§ 9, as amended. Id.

3. Id. Right of Possession. Such proceedings are alternative 
to direct seizure by Custodian under § 7 (c), and involve 
only right to possession. Id.

4. Id. Title. In so far as concerns claimants who proceed 
as allowed by § 9, proceeding by Custodian for delivery of 
property gives mere preliminary custody, although in other 
respects Custodian may get a conveyance under the act, 
with broad powers of management and disposition under 
§12. Id.

ALIEN PROPERTY CUSTODIAN. See Alien Enemies, 2-
4; Jurisdiction, II, 2; IV, 7.

ALIENATION, RESTRAINT ON. See Indians.

AMENDMENT. See Pleading, 2.
Articles of incorporation; when ineffective to terminate 
trust. See Trusts and Trustees, 8, 10.

AMICUS CURDS. See Admiralty, 4.

AMOUNT INVOLVED. See Jurisdiction, II, 11.

ANCILLARY JURISDICTION. See Jurisdiction, II, 3.

ANIMALS. See Constitutional Law, IX, 27, 28.

ANIMAL DISEASE. See Claims, 3.
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ANTI-NARCOTIC ACT. See Criminal Law, 6, 7. pagk

ANTI-TRUST ACT. See Interstate Commerce Acts, I.
1. Combination by Purchase, Lease and Stock Control, be-
tween railroad and subsidiary coal companies, resulting in 
practical monopoly of transportation and sale of anthracite 
coal from field reached by railroad, held violative of §§ 1 and
2 of Sherman Act. United States v. Lehigh Valley R. R...... 255

2. Id. Sales Company Device. Agreement between coal and 
sales companies created and controlled by railroad, whereby 
sales company agreed to buy all coal produced by coal com-
pany at fixed percentage of New York prices and not to buy 
or sell coal except that purchased from coal company, held 
violative of act. Id.

3. Sherman Act; Remedies; Setting Aside Sale. Act provided 
exclusive remedies for rights it created; did not enable pri-
vate party to set aside sale because purchaser bought in 
pursuance of purpose to restrain interstate commerce in a 
commodity. Geddes v. Anaconda Mining Co...................... 590

4. Monopoly; Injunction; Clayton Act, § 16. Evidence fails 
to show that defendants constituted, when suit began, such 
a combination in restraint of interstate trade witnin Act of 
1890, as would justify injunction under Clayton Act. Id.

5. Clayton Act, in so far as it grants relief by injunction to 
private suitors, or modifies Sherman Act, is applicable to 
suit for injunction pending at time of its enactment. Duplex 
Co. v. Deering ....................................... 443

6. Id. Labor Unions; Conspiracy; Secondary Boycott. Acts 
of labor organizations directed against manufacturer in 
effort to unionize its factory, held a combination and con-
spiracy to restrain interstate commerce relievable by injunc-
tion. Id.

7. Id. Conspiracy Defined, as combination of two or more 
by concerted action to accomplish an unlawful purpose or to 
accomplish a purpose not in itself unlawful by unlawful 
means. Id.

8. Id. Secondary Boycott Defined, as combination not merely 
to refrain from dealing with person aimed at, or to advise or 
by peaceful means persuade his customers to refrain, but to 
exercise coercive pressure upon such customers, actual or
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prospective, in order to cause them to withhold or withdraw 
patronage through fear of loss or damage to themselves. Id.

9. Id. Acts of Congress Determine Right to Injunction; legal-
ity or illegality of boycott under common law or state stat-
utes is of minor consequence. Id.

10. Id. Beneficial Object. Restraint produced by peaceable 
persuasion but violating Sherman Act, not justified by fact 
that participants in combination or conspiracy have an ob-
ject beneficial to themselves which they might have been 
at liberty to pursue in absence of the statute. Id.

11. Id. Clayton Act, § 6, Recognizing Legality of Labor Or-
ganizations, assumes normal objects of such organizations 
are legitimate, but does not exempt them from accountabil-
ity when they engage in combination or conspiracy in re-
straint of trade. Id.

12. Id. Section 20, prohibiting injunctions in cases of dis-
pute between employer and employees, etc., is merely de-
claratory of the law as it stood before. Id.

13. Id. Paragraph 2 of § 20, prohibiting injunction against 
specified acts, refers to injunctions in cases between em-
ployer and employees; and provision that specified acts 
shall not be held violations of any law of United States, 
means only that those acts are not to be so held when com-
mitted by parties concerned in a dispute concerning terms or

. conditions of employment. Id.

14. Id. Strict Construction. As section imposes restriction 
upon equity powers of federal courts, and upon general 
operation of anti-trust laws, conferring special privilege 
upon particular class, rules of statutory construction forbid 
that privilege be enlarged by resorting to loose construction 
or by ignoring qualifying words of the section. Id.

15. Id. The section confines privilege to those proximately 
concerned in actual dispute respecting terms of their own 
employment; it does not use “ employers and employees ” 
in a general class sense, or treat all members of labor or-
ganization as parties to dispute which proximately affects 
but a few. Id.

16. Id. Legislative History, of Clayton Act, shows it was not 
intended to legalize secondary boycott. Id.
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17. Id. Debates, expressing motives of individual members, 
may not be resorted to; reports of committees and explana-
tory statements by committee member in charge of bill may. 
Id.

APPEAL AND ERROR. See Admiralty, 2-5; Bankruptcy
Act, 4-6; Jurisdiction; Parties, 2; Procedure.

APPEARANCE. See Admiralty, 4.

APPROPRIATIONS. See Claims, 3, 4; Contracts, 2.

ARBITRATION. See Taxation, II, 1.

ARMY. See Constitutional Law, V, 2, 3; IX, 3.

ARTICLES OF CONFEDERATION. See Constitutional
Law, VI.

ARTICLES OF INCORPORATION. See Trusts and
Trustees, 8, 10.

ASSIGNMENT OF ERRORS. See Jurisdiction, II, 4.

ASSUMPTION OF RISK. See Employers' Liability Act;
Master and Servant, 3.

AUCTION SALE. See Corporations, 5.

AUTOMOBILES. See Constitutional Law, II, 1; VIII, 4.

BANKRUPTCY ACT:
Debts due United States; priority as respects surety which 
pays United States amount due on bond of insolvent. See 
Sureties.

1. Self-incrimination; Fifth Amendment. Involuntary bank-
rupt who filed schedules of assets and liabilities, which, 
standing alone, did not furnish proof of crime, and who later 
declined to answer questions concerning them on ground of 
self-incrimination, held not to have waived privilege under 
Amendment. Arndstein v. McCarthy..................................... 71

2. Section 7, providing that no testimony given by bank-
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rapt shall be used against him in any criminal proceeding, 
is not a substitute for protection of the Amendment, since it 
does not prevent use of his testimony to search out other 
evidence to be used against him or his property. Id.

3. Rehearing; Intervention by Trustee in this Court. Peti-
tion of trustee for leave to intervene, for certification of en-
tire record, and for reargument, denied. Arndstein v. Mc-
Carthy.............................. . ................................................ ............ 379

4. Jurisdiction. Petition to Revise, § 2Jfb, is proper remedy 
to review order vacating adjudication for want of jurisdic-
tion upon motion of bankrupt after expiration of time for 
appeal. Vallely v. Northern Fire Ins. Co................................ 348

5. Id. Insurance Corporations, § 4- Where it appears from 
petition in involuntary bankruptcy that person proceeded 
against is an insurance corporation, court is without juris-
diction and its adjudication, rendered upon due service of 
process and default, and not appealed from, should be 
vacated upon motion of the company, even after time for 
appeal has expired. Id.

6. Id. Failure to Contest Proceedings;Estoppel. Where such 
corporation is adjudged bankrupt in an involuntary pro-
ceeding, after the Act of 1910, and does not appeal but ac-
quiesces in adjudication and aids the trustee in administer-
ing the estate, it is not estopped from thereafter questioning 
the validity of the adjudication and the power of court and 
trustee to proceed. Id.

7. Claims; Money Advanced to Purchase Stock Exchange 
Seat; Effect of Release. Petitioner advanced his son money 
to buy seat in New York Stock Exchange, executing releases 
to son which were filed with Exchange in compliance with 
its rules, and son paid interest on amount advanced. Evi-
dence showed that advance was intended as a gift and in-
terest was paid as moral obligation merely. Held, irrespec-
tive of technical operation of releases, that petitioner had no 
valid claim to reimbursement against trustee of son’s firm 
in bankruptcy. Atwater v. Guernsey....................................... 423

BILL OF EXCEPTIONS. See Exceptions.

BILL OF LADING. See Carriers, 1-7; Interstate Commerce
Acts, II, 4.
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BILL OF REVIEW. See Jurisdiction, III, 1-3. pag e

BONA FIDE PURCHASER:
Bill of lading. See Carriers, 5.

BONDS. See Sureties.

BOUNDARIES:
States; Interlocutory Decree, defining boundary and appoint-
ing commissioners to locate and designate it. Minnesota v.
Wisconsin.........................................................    14

BOYCOTT. See Anti-Trust Act, 6 et seq.

BRIDGES:
1. Corporations; Charter Rights; Tolls. In action for pen-
alties for failure to construct foot and carriage ways on 
railway bridge as required by act amending charter, it is 
premature to inquire whether provision reducing tolls on 
such ways impairs contract obligation. International Bridge 
Co. v. New York........................................................................ 126

2. Id. State Power to Require Improvements. Where New 
York and Canadian companies, after consolidation, con-
structed bridge over Niagara River for railroad uses only, 
held, that new company had no charter immunity from 
being required to add foot and carriage ways, as contem-
plated by original charters; nor, in absence of showing that 
additions would not yield a reasonable return, was the 
Fourteenth Amendment violated. Id.

3. International Bridges; Authority of State. Act of 1870 in 
recognizing bridge as a lawful structure subject to super-
vision, etc., of Secretary of War, recognized that existence 
of bridge company and its right to build on New York land 
came from the State. Id.

4. Id. Facts that bridge was devoted wholly to interna-
tional commerce and that Act of 1874 declared it a lawful 
structure and established post route, did not supplant au-
thority of State to require foot and carriage ways. Id.

5. Id. Act of 1874, by declaring bridge lawful as built, did 
not repeal authority given by Act of 1870 to build subject 
to approval of Secretary of War; fact that bridge was twice 
rebuilt without foot and carriage ways with Secretary’s con-
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sent, but under plans approved by him and providing for 
such additions in future, supports power of State to require 
them. Id.

6. Id. International character of bridge does not of itself 
divest State of power over its part of structure, in silence of 
Congress. Id.

7. Id. Act of 1899, requiring assent of Congress to erection 
of bridges over navigable waters not wholly within a State, 
does not make Congress source of right to build but assumes 
that right comes from State. Id.

8. Id. Ownership of Land Under Bridge. Conveyance to 
United States of part of land under bridge for public purpose 
not connected with administration of the Government, did 
not affect authority of State over residue nor invalidate 
state law requiring additional construction. Id.

BROKERS. See Bankruptcy Act, 7.

BURDEN OF PROOF. See Evidence, 1-4.

CANADA. See Treaties, 2 et seq.

CANAL ZONE. See Negligence, 1-3.

CARMACK AMENDMENT. See Interstate Commerce
Acts, II, 2-4.

CARRIERS. See Anti-Trust Act, 1, 2; Employers’ Liability 
Act; Interstate Commerce Acts; Safety Appliance Act; 
Trusts and Trustees, 4 et seq.
Baggage; liability for loss. See Interstate Commerce 
Acts, II, 2, 3.
Personal injury. See Master and Servant; Negligence.
Rates. See Judgments, 2.
Diversion of intrastate shipment; when initial carrier not 
liable. See Interstate Commerce Acts, II, 4.
Grade crossings. See Constitutional Law, III, 2; IV, 1, 
2; IX, 10-23.

1. Bill of Lading; Delivery. Upon arrival of carload of goods 
at destination, carrier at direction of one in possession of bill 
of lading turned over car to another carrier for further car-
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riage, the old waybill being retained with names of new 
carrier and destination inserted in lieu of old. Held, a de-
livery under original consignment. Pere Marquette Ry. v.
French & Co................................................................................... 538

2. Uniform Bills of Lading Act; Delivery. Under the act, 
carrier is justified in delivering to person in physical pos-
session of order bill of lading properly endorsed, unless it 
has information that such person is not lawfully entitled to 
goods. Id.

3. Id. Agency. Delivery to person holding such bill as 
agent of another is tantamount to delivery to latter if rati-
fied by him. Id.

4. Id. Taking up Bill. Exoneration, through delivery in 
good faith to person in possession of bill properly endorsed, 
is not defeated by failure of carrier to take up bill, if no 
loss is occasioned by such failure. Id.

5. Id. Bona Fide Purchasers. Where carrier delivered to 
one who without right acquired possession of bill apart 
from draft originally attached by shippers, held, that ship-
pers, upon buying back bill and draft with knowledge of 
facts did not become bona fide purchasers within §§ 10-12 
of Uniform Bills of Lading Act. Id.

6. Id. The act does not impose upon carrier specific duty 
to shipper to take up bill of lading. Id.

7. Id. Surrender Clause; Conversion. Noncompliance with 
this clause will not render carrier liable for conversion, 
when delivery is to holder of bill, duly endorsed, or his 
agent, and loss to shipper is not attributable to carrier’s 
failure to take up bill, but to its wrongful acquisition by 
the deliveree for which carrier was not responsible. Id.

8. Train Service; Burdensome Regulation. Order of state 
commission requiring interstate road to detour two of its 
through passenger trains from main line over a branch for 
benefit of small city already adequately served by local, 
connecting trains, held void. St.Louis & S.F. Ry. v. Public 
Service Comm................................................................................. 535

9. Operation at a Loss; Consent of State. Apart from statute 
or express contract, those who invest in a railroad, though 
built under charter and eminent domain power received
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from State, are not bound to go on operating at a loss; right 
to stop not dependent on consent of State. Bullock v. R.
R. Comm, of Florida...................... .....................  513

10. Id. Foreclosure; Rights of Mortgagee. Where state Su-
preme Court prohibited lower court from confirming sale 
with liberty to purchaser to dismantle, on ground that 
State was not a party, held that prohibition could not affect 
rights of mortgagee, since right to dismantle, as against the 
State, could not be conferred by foreclosure decree in the 
State’s absence, and would pass to purchaser, if it existed, 
whether decree so provided or not. Id.

CERTIFICATE. See Jurisdiction, II, 12; VI; Procedure, 
III.

CERTIORARI. See Jurisdiction, II, 3, 14.

CHINESE EXCLUSION ACTS:
Unlawful Landing; Indictment, for unlawfully bringing in 

Chinese aliens, will lie under § 8 of Immigration Act of 1917, 
where acts charged do not amount to a landing in violation 
of § 11 of Chinese Exclusion Act of 1884. United States v. 
Butt...............................................................................   38

CIRCUIT COURT OF APPEALS. See Bankruptcy Act, 4,
5; Jurisdiction, II (2); III; IV, 4, 5.

CITIZENSHIP:
Diversity. See Jurisdiction, IV, 1.
Privileges and immunities. See Constitutional Law, VI;
Criminal Law, 8.

CLAIMS. See Bankruptcy Act, 7; Contracts, 2; Patents 
for Inventions, 3-7.
Return of property, by Alien Property Custodian. See 
Alien Enemies, 2-4.

1. Taking of Property; Contract Implied, is to pay for prop-
erty actually taken. Bothwell v. United States....................... 231

2. Id. Where construction of dam flooded private land, 
destroyed owner’s hay there stored and forced him to re-
move and sell cattle, held, assuming an implied obligation to
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pay for hay, there was none to pay loss due to forced sale of 
cattle. Id.

3. Id. Obligation to pay not implied from destruction of 
anti-hog-cholera serum by officers, without agreement to 
purchase; nor from Act of 1915 authorizing Secretary of 
Agriculture to expend money in eradication of animal dis-
ease, including payment of claims growing out of purchase 
and destruction of exposed materials. Great Western Serum 
Co. v. United States........... .......................   240

4. Use of Patented Devices; No Contract to Pay implied from 
appropriation acts evincing willingness of Congress to expend 
money in testing devices, but no intention to pay until their 
usefulness should be proved. Haupt v. United States........272

5. Loss Attributable to Mistake of Claimant. Where ship-
ments of newspapers which owner supposed were going 
by express at lower rates were in fact sent by mail, at higher 
but legal postal rates, through oversight of its agents, held, 
that United States was under no implied contract to reim-
burse it. Journal & Tribune Co. v. United States................ 581

6. Abandoned Property Act; Ownership. To establish claim, 
under Jud. Code, § 162, claimant must prove his ownership
at time of seizure. Mangan v. United States............. 494

7. Tucker Act; Payments under Tortious Coercion. Claim 
of foreign steamship company for reimbursement for bills 
for maintenance and medical care furnished by United 
States to immigrants temporarily detained before admission 
paid under duress of immigration officials, held founded on 
tort and not within Tucker Act or jurisdiction of Court of
Claims. United States v. Holland-America Lijn.......... 148

8. Refund; Internal Revenue Taxes; Right to Sue, condi-
tioned on prior appeal to and decision by Commissioner of 
Internal Revenue, which means an appeal, after payment, 
for a refund, and is not satisfied by an appeal or application 
for abatement of tax before it was paid. Rev. Stats., 
§§ 3226, 3220, 3228, construed. Rock Island &c. R. R. v.
United States........................................ 141

CLASSIFICATION. See Constitutional Law, IX (3); In-
terstate Commerce Acts, III, 3-5.
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CLAYTON ACT. See Anti-Trust Act. pag e

COAL COMPANIES. See Anti-Trust Act, 1, 2; Interstate 
Commerce Acts, I.

COLLISION. See Admiralty, 2-4.

COLONIES. See Treaties, 2 et seq.

COMBINATIONS. See Anti-Trust Act; Interstate Com-
merce Acts, I.

COMITY. See Jurisdiction, I, 3.

COMMERCE. See Anti-Trust Act; Bridges, 3 et seq.; Con-
stitutional Law, III; Interstate Commerce; Interstate 
Commerce Acts; Jurisdiction, IV, 2.

COMMERCIAL PAPER:
Bill of lading. See Carriers, 1-7.

COMMISSIONER OF INTERNAL REVENUE. See Taxa-
tion, I, 4, 6.

COMMITTEE REPORTS. See Statutes, 8.

COMMODITIES CLAUSE. See Interstate Commerce 
Acts, I.

COMMON CARRIERS. See Anti-Trust Act, 1,2; Carriers; 
Employers' Liability Act; Interstate Commerce Acts; 
Master and Servant; Negligence; Safety Appliance Act; 
Trusts and Trustees, 4 et seq.

COMMON LAW. See Anti-Trust Act, 9; Employers’ Lia-
bility Act, 2; Indians, 15; Priority, 1, 2.

CONCURRENT FINDINGS. See Procedure, IV, 6.

CONFLICT OF LAWS. See Insurance, 2.

CONGRESS:
Powers. See Constitutional Law.
Appropriations. See Claims, 3, 4; Contracts, 2.



722 INDEX.

CONGRESS—Continued. PAGB

Legislative history, debates and committee reports. See 
Statutes, 7, 8.

CONSIDERATION. See Corporations, 2-6.

CONSPIRACY. See Anti-Trust Act, 6 et seq; Criminal Law, 8.

CONSTITUTIONAL LAW:
I. Judicial Power, p. 722.

II. Federal Agency; Post Routes, p. 722.

III. Commerce Clause, p. 723.

IV. Contract Clause, p. 723.

V. War Power, p. 724.

VI. Privileges and Immunities, p. 725.

VII. Treaties, p. 725.

VIII. Fifth Amendment, p. 725.

IX. Fourteenth Amendment:
(1) Notice and Hearing, p. 726.
(2) Liberty and Property; Police Power; Taxation, 

p. 726.
(3) Equal Protection of the Laws, p. 729.

X. Eighteenth Amendment; Intoxicating Liquors, p. 730.

See Jurisdiction; Procedure; Taxation.

States; regulation of inheritance by aliens. See VII, infra.

Id. Relation to international bridges. See Bridges.

Delegation of legislative power; state agencies. See IX, 19, 
infra.

Right of jury, in criminal case. See Criminal Law, 3.

I. Judicial Power.

Constitutionality and Construction of Statutes. Power to 
construe is necessary incident of power to determine con-
stitutionality. Heald v. District of Columbia................ 20

II. Federal Agency; Post Routes.

1. Post Office Employee Using Stale Roads, in transporting 
mails, held not subject to state automobile license law.
Johnson v. Maryland.................................................................   51
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2. International Bridge; Post Route. Facts that bridge when 
built, as a railroad bridge only, was devoted wholly to in-
ternational commerce and that Act of 1874 declared it a 
lawful structure and established post route, did not supplant 
authority of State to require addition of foot and carriage 
ways. International Bridge Co. y. New York........................ 126

3. Id. Ownership of Land Under Bridge. Conveyance to 
United States of part of land under bridge for public pur-
pose not connected with administration of the Government, 
did not affect authority of State over residue nor invalidate 
state law requiring additional construction. Id.

III. Commerce Clause. See Bridges.

1. Railroads; State Regulation. Order requiring interstate 
road to detour two of its through passenger trains from 
main line over a branch for benefit of small city already 
adequately served by local, connecting trains, held void.
St. Louis & S. F. Ry. v. Public Service Comm............. 535

2. Id. Grade Crossings. Where public safety requires re-
moval of dangerous grade crossings, fact that execution of 
State’s plan will involve expenditures so heavy as to impair 
efficiency of railroad as agency of interstate commerce, does 
not bring State’s order into conflict with commerce clause.
Erie R. R. v. Public Utility Commrs........................................394

3. Income Tax; Foreign Corporations; Earnings Within 
State. Tax based on proportion of net profits earned within 
State, the enforcement of which is left to ordinary means of 
collecting taxes, does not violate commerce clause. Under-
wood Typewriter Co. v. Chamberlain......................................... 113

4. International Bridge. International character does not 
of itself divest State of power over its part of structure, in 
silence of Congress. International Bridge Co. v. New York. 126

IV. Contract Clause.

1. Reserved Power of State; Railroads. Power to require 
abolition of railroad grade crossings, regarded as authority 
impliedly reserved when State granted right to occupy land.
Erie R. R. v. Public Utility Commrs........................................394

2. Police Power. Grade Crossings. Where public safety re-
quires change, fact that execution of plan will interfere with
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prior contracts does not bring it into conflict with contract 
clause. Id.

3. Change of State Regulations. Right of State to enforce 
legitimate public policy includes right to change regulations 
for that purpose, even to making of changes in conflict with 
contracts made by individuals in reliance on previous reg-
ulations. Thornton v. Duffy.....................................................  361

4. Id. Workmen’s Compensation. Where State first allowed 
employers the privilege of paying directly to workmen in-
stead of contributing to state insurance fund, but after-
wards took it away from employers who insured themselves, 
held that change did not impair contract rights of employer 
who had elected to pay directly and had insured himself 
before change was made. Id.

5. Tax Exemption; Local Corporations. Law granting ex-
emption to terminal company properly construed by state 
courts as creating repealable privilege rather than contract 
right to exemption. Troy Union R. R. v. Mealy................. 47

6. Id. Following State Courts. In determining whether such 
exemption was a privilege or contract right, this court in-
clines to follow state tribunals. Id.

7. Bridge Companies; Charter Rights; Tolls. In action for 
penalties for failure to construct foot and carriage ways on 
railway bridge as required by act amending charter, it is 
premature to inquire whether provision reducing tolls on 
such ways impairs contract obligation. International Bridge 
Co. v. New York........................................................................... 126

8. Id. Reserved Power over Charter. Where New York and 
Canadian companies, after consolidation, constructed bridge 
over Niagara River for railroad uses only, held, that new 
company had no contract immunity from being required to 
add foot and carriage ways in New York, as contemplated by 
both original charters, irrespective of whether the duty, 
expressed positively in the Canadian charter, attached to 
the consolidation in New York. Id.

V. War Power. See IX, 3, infra.

1. Enemy Property. Congress may provide for immediate 
seizure, in pais or through a court, of enemy property, leav-
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ing question of enemy ownership vet non to be settled later 
at suit of claimant. Central Union Trust Co. n . Garvan... 554

2. Stale Legislation, prohibiting teaching of citizens not to 
aid United States in prosecuting war sustained. Gilbert v. 
Minnesota.................................................................................  325

3. Id. Aid to Federal Power; Police Power. Such regula-
tion is legitimate as a measure of cooperation by State with 
United States, not in conflict with federal war power; and 
also as an exercise of power to preserve peace of State. Id.

VI. Privileges and Immunities.

1. Free Residence, Ingress and Regress. Right possessed by 
citizens in all States, prior to Articles of Confederation;
authority of States to protect it. United States v. Wheeler 281

2. Id. By Art. IV of those Articles, the continued state 
power was subjected to limitation that it should not be used 
to discriminate. Id.

3. Id. Const., Art. IV, § 2, preserved this limitation and 
assumed that States possessed authority to protect right 
as part of reserved power. Id.

4. Id. Constitution does not guarantee this right against 
wrongful interference by individuals, but only against dis-
criminatory action by States. Id.

VII. Treaties.

Inheritance by Aliens. In absence of treaty, capacity to 
inherit land within State of the Union depends upon law of 
that State. Sullivan v. Kidd.. ,.f... 433

VIII. Fifth Amendment.

1. Self-incrimination. Involuntary bankrupt who filed 
schedules of assets and liabilities, which, standing alone, 
did not furnish proof of crime, and who later declined to 
answer questions concerning them on ground of self-
incrimination, held not to have waived privilege under 
Amendment. Arndstein n . McCarthy... ............................... 71

2. Id. Privilege applies if it cannot be said that questions 
propounded, considered in light of circumstances disclosed, 
may be answered with entire impunity. Id.
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3. Id. Bankruptcy Act, § 7, is not a substitute for the pro-
tection of the Amendment, since it does not prevent use of 
bankrupt’s testimony to search out other evidence to be 
used against him or his property. Id.

4. Forfeiture; Property Used to Defraud United States of 
Tax. Under Rev. Stats., § 3450, an automobile so used by 
person who had it on credit from the owner, is subject to 
forfeiture, although the owner was without notice of the 
forbidden use; so construed, the statute does not violate 
this Amendment. Goldsmith-Grant Co. v. United States.... 505

IX. Fourteenth Amendment.

(1 ) Notice and Hearing.

1. Assessment; Arbitration. Assessment without notice or 
hearing, held invalid, where taxpayer’s remedy by arbitra-
tion proved abortive because arbitrators, though agreeing 
assessment was excessive, could not unite on new assess-
ment before expiration of time within which law required 
them to render decision, in consequence of which, under the 
law, original assessment stood affirmed. Turner v. Wade .. 64

(2 ) Liberty and Property; Police Power; Taxation. See 1, 
supra; 32, 36, infra.

2. Seditious Teaching; State Legislation. State law pro-
hibiting teaching of citizens not to aid in prosecution of 
war is legitimate as a measure of cooperation by State with 
United States, not in conflict with federal war power; and 
also as an exercise of power to preserve peace of State.
Gilbert v. Minnesota....................................................................... 325

3. Id. Limitations on Free Speech. False and malicious 
misrepresentations of objects and motives of this country 
in entering war, made for purpose of discouraging recruiting, 
while war is flagrant, are not protected. Id.

4. Change of State Regulations. Right to enforce legiti-
mate public policy includes right to change regulations for 
that purpose, even to making of changes in conflict with 
arrangements made by individuals in reliance on previous 
regulations. Thornton v. Duffy ........................ 361

5. Id. Workmen’s Compensation. Where State first allowed 
employers privilege of paying directly to workmen, instead
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of contributing to state insurance fund, but afterwards took 
it away from employers who insured themselves, held that 
change did not impair property rights of employer who 
had elected to pay directly and had insured himself before 
change was made. Id.

6. Natural Gas; Conservation. State may prohibit use of 
natural gas for manufacturing carbon without fully utilizing 
heat for other manufacturing or domestic purposes. Walls 
v. Midland Carbon Co.................................................................. 300

7. Id. So held over objection that investment would be 
destroyed and manufacture would be impracticable if heat 
were utilized as prescribed. Id.

8. Id. State may prevent disproportionate use by land-
owner to protect equal rights of others and to conserve gas 
as a resource of the State. Id.

9. Id. That plaintiff’s product may be sold for more than 
gas consumed in its manufacture would bring for fuel pur-
poses, is no ground for denying state power. Id.

10. Railroad Crossings. State may abolish grade crossings, 
whether laid out before or after construction of railroad, 
and may place upon company expense of running streets 
over or beneath tracks, if it desires to continue operating.
Erie R. R. v. Public Utility Commrs......................................  394

11. Id. Conflicting Interests. Interest of public using streets 
is paramount to that of railroad and public using them; 
State may require streets to be kept free of danger what-
ever cost to parties introducing it. Id.

12. Id. Authority so exercised is an obvious case of police 
power; or it may be regarded as authority impliedly reserved 
when State granted right to occupy the land. Id.

13. Id. Operation at a Loss cannot be required. Id.

14. Id. Requiring Ruinous Expenditure. That plan will in-
volve expenditures so heavy as to impair efficiency of rail-
road or even lead to bankruptcy, does not bring State’s 
order into conflict with due process clause. Id.

15. Id. Private Sidings. Rights of railroad in respect of 
private sidings are no greater than those in respect of main 
line. Id.
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16. Id. Operating Lessee. Burden of changes may be laid 
on, without regard to financial ability of lessors to compen-
sate if leases terminated. Id.

17. Id. Apportionment of Expense. Railroad cannot com-
plain that only 10 per cent, is cast upon street railway as to 
streets used by latter. Id.

18. Id. Reasonableness. Finding of Danger, by state board, 
confirmed by state courts, if reasonable, must stand. Id.

19. Id. Delegation of Legislative Power, Subject to Judicial 
Review. Constitutional aspect of changes ordered at grade 
crossings is same whether state board was obliged to order 
them upon finding danger or had a discretion in the matter, 
under state law. Id.

20. Id. Street Railway, crossing tracks of steam road at 
grade, increases danger; may be required to bear part of ex-
pense of removal. Id.

21. Id. Water Companies. May constitutionally be re-
quired to adjust pipes at their own expense. Id.

22. Id. Telegraph Companies. Changes involving expense 
in adjusting lines at crossings do not infringe rights under 
Amendment. Id.

23. Id. Private Sidings. Order not invalid because it will 
dislocate private sidings and put their owners to expense. 
Id.

24. Railroads; Right to Dismantle; Consent of State. Apart 
from statute or express contract, those who invest in a rail-
road, though built under charter and eminent domain 
power, are not bound to go on operating at a loss; right to 
stop not dependent on consent of State. Bullock v. R. R.
Comm, of Florida............................................................................. 513

25. Id. Foreclosure; Rights of Mortgagee. Where state 
Supreme Court prohibited lower court from confirming sale 
with liberty to purchaser to dismantle, on ground that 
State was not a party, held that prohibition could not affect 
rights of mortgagee, since right to dismantle, as against 
State, could not be conferred by foreclosure decree in the 
State’s absence, and would pass to purchaser, if it existed, 
whether decree so provided or not. Id.
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26. Bridge Companies; Charter Rights; Tolls; Reserved Power 
of State. Requiring company constructing international 
railroad bridge to add foot and carriage ways, as contem-
plated by charter, held not to violate Amendment in absence
of showing that additions would not yield reasonable return. 
International Bridge Co. v. New York.................................... 126

27. Dog License Fees. State may require payment, under 
penalty of fine. Nicchia v. New York.................................. 228

28. Id. Enforcement; Private Agency. Exercise of power 
through private corporation created to aid in enforcement 
of laws for prevention of cruelty to animals, with power to 
issue licenses, collect fees and apply them toward its ex-
penses. Id.

29. Income Tax; Foreign Corporations. In considering 
whether tax on locally-earned income reaches income earned 
outside State, it is not necessary to decide whether it is a 
direct tax on income or an excise measured by income. 
Underwood Typewriter Co. v. Chamberlain............... 113

30. Id. Computing Tax; Earnings Within and Without State. 
Tax on income of corporation manufacturing within State 
but deriving greater part of receipts from sales outside, com-
puted by taking proportion of total net income which value 
of real and personal tangible property within bears to that 
outside, held not unreasonable. Id.
31. Id. Fact that amount of net income allocated to taxing 
State greatly exceeded portion actually received there, does 
not prove that income earned outside was included in as-
sessment. Id.

(3) Equal Protection of the Laws. See 6-9, 29-31, supra.

32. Classification. Natural Resources. A statute prohibiting 
use of natural gas for manufacturing carbon without fully 
utilizing heat for other manufacturing or domestic purposes, 
where source of supply is within 10 miles of an incorporated 
town or industrial plant, held reasonable. Walls v. Midland 
Carbon Co.................................................................................. 300

33. Id. Validity of regulation cannot, depend upon relative 
values or importance of industries favorably and unfavor-
ably affected by it, or their relations to the welfare of State, 
these being matters for judgment of state legislature. Id.
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34. Id; Inheritance Tax. State may distinguish between 
property which has borne fair share of tax burden in de-
cedent’s lifetime and property of same kind which has not.
Watson v. State Comptroller.....................................................   122

35. Id. Transfer of Securities. Additional tax on transfer 
of certain kinds of securities held by decedent at his death 
on which neither general property tax nor alternative stamp 
tax has been paid during fixed period prior thereto, held 
reasonable. Id.
36. Foreign Corporations; Income Tax; Discrimination. Prin-
ciple that State may not impose discriminatory tax on sister-
state corporation which had made permanent investments 
in State before law was enacted, held inapplicable to case 
involving non-discriminatory tax on locally-earned income 
of manufacturing corporation. Underwood Typewriter Co.
v. Chamberlain.............................................................................. 113

37. Abolishing Grade Crossings; Apportioning Expense. 
Where State orders removal of grade crossings, a water com-
pany, which is required to adjust pipes at its own expense, 
is not denied equal protection as compared with street rail-
road required to pay 10 per cent, of expense of crossing, pre-
sumably more than expense of merely readjusting its tracks. 
Erie R. R. v. Public Utility Commrs.......................................... 394

X. Eighteenth Amendment; Intoxicating Liquors.
Scope of Prohibition. Amendment indicates no purpose to 
confiscate liquors lawfully owned when it became effective 
and intended for lawful use. Street v. Lincoln Safe Deposit 
Co............................................................................. ............ 88

CONSTRUCTION. See Admiralty, 6-8; Alien Enemies;
Anti-Trust Act; Bankruptcy Act; Bridges; Carriers, 2- 
7; Chinese Exclusion Acts; Constitutional Law; Con-
tracts; Criminal Law; Employers’ Liability Act; In-
dians; Insurance; Interstate Commerce Acts;Intoxica-
ting Liquors; Judgments, 2; Jurisdiction; Patents for 
Inventions; Public Lands; Safety Appliance Act; Stat-
utes; Sureties;Taxation;Treaties; Trustsand Trustees.

CONTRACTS. See Bankruptcy Act, 7; Claims, 7; Insur-
ance.
Maritime supplies. See Admiralty, 1.
Restraint of trade. See Anti-Trust Act, 1-3.
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As device to evade commodities clause. See Interstate
Commerce Acts, I.
Impairment of. See Constitutional Law, IV. 
Transportation. See Carriers; Interstate Commerce 
Acts.
Charter. See Bridges; Carriers, 9, 10.
Lease. See Indians, 8-13, 16, 17.
Agency; when stockholders not bound. See Corporations, 
10.
Sale of corporate property; adequacy of consideration. 
See id., 1-6.
Employment; protection by injunction. See Equity, 4. 
Employment; assumption of risk; release from liability for 
negligence; specific performance. See Employers’ Liability 
Act, 3, 5.
Express and railroad companies, contract for conducting 
express business over railroad lines. See id., 3.
Creating trust. See Trusts and Trustees.

1. NonrMaritime. Contracts for construction of ships are 
non-maritime and not within admiralty jurisdiction; rule 
applies to contracts for work and material necessary to finish 
partly constructed vessel which had been launched. Thames 
Co. v. The “ Francis McDonald ”.................................. ............242

2. Government Work; Suspension; Damages. Where con-
tract gave Government power to suspend where neces-
sary for purpose or advantage of work, permitted it to 
change materials, and, besides providing against claims for 
damages on account of such changes, declared that no claim 
should be allowed contractor for damages arising out of any 
delay caused by Government, held, that a delay ordered to 
await appropriation by Congress for substituted materials 
and another in anticipation of passage of postal law because 
of which plans were altered, would not support claim for 
damages. Wells Bros. Co. v. United States........................... 83

3. United States; Taking of Property. Contract Implied is 
to pay for property actually taken. Bothwell v. United 
States............................................................................................... 231
4. Id. Where construction of dam flooded private land, 
destroyed owner’s hay there stored and forced him to re-
move and sell cattle, held, assuming an implied obligation to
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pay for hay, there was none to pay loss due to forced sale of 
cattle. Id.

5. Id. Obligation to pay not implied from destruction of 
anti-hog-cholera serum by officers, without agreement to 
purchase; nor from Act of 1915 authorizing Secretary of 
Agriculture to expend money in eradication of animal dis-
ease, including payment of claims growing out of purchase 
and destruction of exposed materials. Great Western Serum 
Co. v. United Stales.....................   240

6. Use of Patented Devices; No Contract to Pay' implied 
from appropriation acts evincing willingness of Congress to 
expend money in testing devices, but no intention to pay 
until their usefulness should be proved. Haupt v. United 
States...............................................................................................  272

7. Loss Attributable to Mistake of Claimant. Where ship-
ments of newspapers which owner Supposed were going 
by express at lower rates were in fact sent by mail, at higher 
but legal postal rates, through oversight of its agents, held, 
that United States was under no implied contract to reim-
burse it. Journal & Tribune Co. n . United States......... 581

CONTRIBUTORY NEGLIGENCE. See Employers* Lia-
bility Act, 1, 2; Negligence, 5.

CONVERSION. See Carriers, 7.

CONVEYANCE. See Bridges, 8; Alien Enemies, 4; Indians;
Trusts and Trustees.

CORPORATIONS. See Bridges; Telegraph Companies.
Agency for enforcement of state law. See Constitutional 
Law, IX, 28.
Reserved power of State; tax exemption. See id., IV, 5, 6. 
Foreign corporations; income tax. See Taxation, II, 3-6. 
Id. Priority of State for payment of license tax. See
Priority, 3.
Id. Claims against United States. See Claims, 7.
Insurance companies. See Bankruptcy Act, 5, 6.
Railroads; elimination of grade crossings. See Constitu-
tional Law, IX, 10-23.
Id. Adjustment of lines and pipes of street railway, tele-
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graph, and water companies; apportionment of expense^ 
See id., IX, 20-22. 
Parties; alignment; diverse citizenship. See Jurisdiction, 
IV, 1. 
Trust agreement; conveyance by railroads for terminal use; 
rights as stockholders and cestui que trustent, and rights 
against purchasers of stock in terminal with notice. See 
Trusts and Trustees, 1-13. 
Articles; when amendment ineffective to terminate trust. 
See id., 8, 10.
1. Sale of Property; Rights of Shareholders. Where business 
unprofitable and corporation cannot pay debts and continue, 
though it is not insolvent, majority shareholders may au-
thorize sale of all corporate property for adequate consider-
ation, and distribute net proceeds after payment of debts, 
over objection of minority. Geddes v. Anaconda Mining Co. 590

2. Id. Adequacy of Consideration. Such sale will not be set 
aside because consideration is shares in another corporation, 
if such shares have established market value and shareholders 
receiving them may convert them into cash consideration 
adequate for their interest in corporate property sold. Id.

3. Id. Common Directors; Burden of Proof. Where minor-
ity seek to set aside sale to another corporation negotiated 
by boards of directors having a member in common, burden 
is on those who would maintain transaction to show fairness 
and adequacy of consideration. Id.
4. Id. Concurrent Findings, of lower courts, that consider-
ation was inadequate, accepted by this court. Id.

5. Id. Public Auction. When it appears from evidence 
that consideration was inadequate, court is not justified in 
affirming transaction merely because no greater amount is 
bid at public auction. Id.
6. Id. Setting Aside Sale. In suit to set aside sale for in-
adequacy of consideration, held that, under pleadings, the 
court, having found price inadequate, should have set sale 
aside, and was without power to depart from parties’ con-
tract by selling property at auction for cash price found 
adequate. Id.
7. Stock Control of Subsidiaries; Contract Fixing Prices; lim-
itation on Purchase and Sale. Agreement between coal and
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sales companies created and controlled by railroad company, 
whereby sales company agreed to buy all coal produced by 
coal company at fixed percentage of New York prices and 
not to buy or sell coal except that purchased from coal com-
pany, held a mere device to evade commodities clause and 
violative of Anti-Trust Act. United States v. Lehigh Val-
ley R. R................................................................................... 255

8. Emergency Fleet Corporation. Though all its stock is 
owned by United States, it is a separate entity. United 
States v. Strang................................................................ .. .........  491

9. Id. Agents. Inspector employed by Fleet Corporation 
is not an agent of United States, within Crim. Code, § 41. 
Id.

10. Stockholders. Generally agents of a corporation are not 
agents for stockholders and cannot contract for them. Id.

CO-TENANCY. See Indians, 17.

COURT OF CLAIMS. See Jurisdiction, II (4); V.

COURTS. See Admiralty, 1-5; Bankruptcy Act, 4-6; Evi-
dence; Indians, 4-7; Jurisdiction; Procedure; Stat-
utes; Trial.
Power over administrative decisions. See Alien Enemies, 
2; Interstate Commerce Acts, III; Procedure, IV, 3; 
Public Lands.
Instructions. See Criminal Law, 3, 4; Evidence, 5; Mas-
ter and Servant, 2; Trial, 1.

CREEK INDIANS. See Indians, 1-7.

CRIMINAL CODE. See Criminal Law, 6, 8, 9; Jurisdic-
tion, IV, 3.

CRIMINAL LAW:
Conspiracy. See Anti-Trust Act, 6 et seq.
Self-incrimination. See Constitutional Law, VIII, 1-3. 
Competency of wife as witness for husband. See Evidence, 
6.
Indictment for murder within Indian reservation; objection 
AeZdnotto raise jurisdictional question. See Jurisdiction, 
IV, 3.
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1. Intent. One whose intentional conduct violates prohibi-
tions of penal statute is not excused by purpose to keep 
within the law and his belief that he did so. - Horning v. 
District of Columbia ...............................................  i 135

2. Pawnbrokers ¡Engaging in Business Without License. Act 
of 1913, prohibiting business in District of Columbia, with-
out license, is violated where part of transaction occurs out-
side the jurisdiction. Id.

3. Instructions; Verdict of Guilty. When undisputed facts 
establish offense charged, the judge may instruct jurors that, 
while they cannot be constrained to return a verdict of 
guilty, it is their duty to do so. Id.

4. Id. Harmless Error. When cured by § 269, Jud. Code, 
in a case of admitted facts. Id.

5. Unlawful Landing of Aliens. Indictment, for unlaw-
fully bringing in Chinese aliens, will lie under § 8 of Immi-
gration Act of 1917, where acts charged do not amount to 
a landing in violation of § 11 of Chinese Exclusion Act of 
1884. United States v. Butt..................................................... 38

6. Anti-Narcotic Act; Indictment; Surplusage; Principals. 
Where indictment charges unlawful selling by issuing a pre-
scription, the clause as to issuing prescription, being inti-
mately involved in description of offense, cannot be treated 
as surplusage, but it is not repugnant to charge of selling, 
since under the act one may take a principal part in a pro-
hibited sale of morphine belonging to another by issuing a 
prescription for it, and Crim. Code, § 332, makes whoever 
aids, abets, etc., the commission of an offense a principal.
Jin Fuey Moy v. 'United States................................................ 189

7. Id. Professional Practice. Immunity of § 2 (a) of act is 
confined strictly within appropriate bounds of a physician’s 
professional practice; it does not permit sales to dealers or 
distributions intended to satisfy appetites of persons ad-
dicted to use of drugs. Id.

8. Conspiracy; Crim. Code, § 19, does not embrace conspir- 
act to deprive citizens of right to remain in particular State,
by seizing and deporting them to another State. United 
States v. Wheeler.........................  281
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9. Crim. Code, § ; Agent of Corporate Agency of United 
States. One employed as inspector by the Emergency 
Fleet Corporation is not an agent of the United States.
Uni ted States v. Strang........................................  491

CUMMINS AMENDMENT. See Interstate Commerce 
Acts, II, 3.

DAMAGES. See Admiralty, 2; Claims, 1-3; Contracts, 2; 
Employers' Liability Act, 1; Interstate Commerce 
Acts, II, 4; Jurisdiction, II, 4; Telegraph Companies, 2. 
Limitation of liability. See Interstate Commerce Acts, 
II, 2, 3.
Pain; Panama Law. Damages are recoverable for pain in 
case of personal injuries. Panama R. R. v. Pigott............ 552

DEBATES. See Statutes, 8.

DECREES. See Judgments.

DEEDS. See Indians, 3-6, 8-17; Trusts and Trustees.
Of trust. See Trusts and Trustees, 14.

DELEGATION OF POWER. See Constitutional Law, IX, 
19, 28.

DELIVERY. See Carriers, 1-7; Interstate Commerce Acts, 
II, 4; Intoxicating Liquors, 2.

DEMURRER. See Pleading, 2.

DEPORTATION. See Criminal Law, 8.

DESCENT AND DISTRIBUTION. See Indians, 1-7, 13-15.

DEVISE. See Indians, 14, 15.

DIRECT TAXES. See Constitutional Law, IX, 29.

DIRECTOR GENERAL. See Interstate Commerce Acts, 
III, 3.

DISCRIMINATION. See Interstate Commerce Acts, II, 
5; III, 1, 2.
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DISTRICT OF COLUMBIA. See Jurisdiction, II (5); VI. pag e  
Pawnbrokers. See Criminal Law, 2.

DISTRICT COURT. See Admiralty, 2-5; Bankruptcy Act, 
4-6; Jurisdiction, II (3); IV; Procedure, IV, 6.

DIVERSE CITIZENSHIP. See Jurisdiction, IV, 1.

DOCUMENTS. See Constitutional Law, VIII, 1-3.

DOG LICENSES. See Constitutional Law, IX, 27, 28.

DRUGS. See Criminal Law, 6, 7.

DUE PROCESS. See Constitutional Law.

DURESS. See Claims, 7.

EIGHTEENTH AMENDMENT. See Constitutional Law, 
X.

ELECTION. See Constitutional Law, IV, 4; IX, 5.

EMERGENCY FLEET CORPORATION:
1. Legal Entity. Fleet Corporation, though all stock owned 
by United States, is a separate entity. United States v. 
Strang................................................................................................^91

2. Agents; Crim. Code, § 41, Inspector employed by Fleet 
Corporation is not an agent of United States. Id.

EMINENT DOMAIN. See Carriers, 9; Claims, 1, 2.

EMPLOYER AND EMPLOYEE. See Anti-Trust Act, 6-15;
Emergency Fleet Corporation, 2; Employers’ Liability 
Act; Master and Servant; Negligence, 1.
Workmen’s compensation. See Constitutional Law, IV, 
4; IX, 5.
Contracts; protection by injunction. See Equity, 4.

EMPLOYERS’ LIABILITY ACT. See Master and Servant.

1. Assumption of Risk. Bars action; does not, like con-
tributory negligence, go to reduction of damages. Pryor v.
Williams........................................................................................ ^3
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2. Id. State Law Inapplicable. Decision, applying local 
construction of common law, that risk of injury from de-
fective tool was attributable to master’s negligence, and 
that plaintiff did not assume it but was guilty of contribu-
tory negligence, held erroneous. Id.

3. Employees Not Within Act; Express Companies. Con-
tract for conducting express business over lines of railroad, 
under which express company assumed risk of injury to its 
employees engaged in work on trains of railroad company 
and agreed to indemnify latter against claims for injuries, 
constitutes business of express company distinct from that 
of railroad, not a partnership, so that employee of former 
is not an employee of latter within federal act. Wells Fargo
& Co. v. Taylor............................................................................. 175

4. Id. “ Common Carriers by Railroad.” Act does not em-
brace express company conducting business under such ar-
rangement. Id.

5. Id. Contract of Employment; Assumption of Risk; En-
forcing Obligation. Express messenger, who, as condition to 
employment, assented to such arrangement and agreed to 
assume risk, and was injured by negligence of railroad, held 
bound not to assert liability against either company. Id.

ENEMIES. See Alien Enemies.

EQUAL PROTECTION OF THE LAWS. See Constitu-
tional Law, IX (3).

EQUITY. See Judgments, 8; Pleading; Trusts and 
Trustees.
Concurrent findings. See Procedure, IV, 6.
Bill of review; setting up decree in another circuit. See 
Jurisdiction, III, 1-3.
Injunction. See Anti-Trust Act, 4r-15; Judgments, 2;
Trusts and Trustees, 12.
Id. United States; enjoining rights under leases of re-
stricted allotments. See Indians, 8.
Lien. See Admiralty, 6-8; Jurisdiction, II, 7; Priority.
Federal courts; limitation on powers; strict construction.
See Statutes, 6.
Subrogation. See Sureties.
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1. Injunction; Trade-marks; Defense of Fraud and Unclean 
Hands. That trade-mark and advertisements convey 
fraudulent representations to public affords but a narrow 
ground for refusing relief against infringer who seeks to 
reap advantages of plaintiff’s good will. Coca-Cola Co. v.
KokeCo........................................................................................  143

2. Id. As respects this defense, plaintiff’s position must be 
judged by facts when suit was begun, not by facts of a dif-

' ferent condition and earlier time. Id.

3. Id. Use of “ Coca-Cola ” with accompanying pictures 
on labels, held not to constitute fraud depriving plaintiff of 
right to enjoin infringement and unfair competition in sell-
ing like product under name of “ Koke.” Id.

4. Id. Protection of Contracts of Employment. In suit by 
corporation against its subsidiary and former employees 
of latter and their labor unions, wherein plaintiff sought to 
enjoin molestation of workmen of, and interference with 
performance of contract with plaintiff for manufacture of 
Government supplies by, defendant corporation, held that 
plaintiff’s right was a right to protect from interference the 
contract between the defendant corporation and its work-
men. Niles-Bement-Pond Co. v. Iron Moulders Union... 77

5. Id. Enforcement of State Judgment. Jud.Code,§ 265, does 
not forbid enjoining collection of judgment obtained in 
state court where its enforcement would be contrary to 
equity and good conscience. Wells Fargo & Co. v. Taylor.. 175

6. Id. Obligation of messenger, under contract of employ-
ment, not to assert liability for injury against either express 
or railroad company, enforced by suit in District Court to 
enjoin collection of judgment obtained in state court. Id.

ERROR AND APPEAL. See Admiralty, 2-5; Bankruptcy
Act, 4-6; Jurisdiction; Parties, 2; Procedure.

ERRORS, ASSIGNMENT OF. See Jurisdiction, II, 4.

ESTATES OF DECEDENTS. See Indians, 1-7, 13-15; Taxa-
tion, II, 7-9.
Inheritance by aliens. See Treaties, 1-6.
Legacy taxes. See Taxation, I, 5-8.
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ESTOPPEL. See Bankruptcy Act, 6; Trusts and Trustees, pag e
7, 10, 11.

EVIDENCE. See Judicial Notice.
Presumption. See Master and Servant, 3.
Instructions. See Criminal Law, 3, 4; Trial, 1.
Self-incrimination. See Constitutional Law, VIII, 1-3.
Administrative findings. See Procedure, IV, 3.
Concurrent findings. See id., IV, 6.
Porto Rico; Supreme Court; findings. See Jurisdiction, 
III, 4, 5.
Of gift or loan. See Bankruptcy Act, 7.
Of invention. See Patents for Inventions, 5.
Of monopoly. See Anti-Trust Act, 4.
Of trust. See Trusts and Trustees, 9.

1. Burden of Proof; Intent to Evade Jurisdiction. In action 
for damages for mental anguish caused by mistake in trans-
mission of telegram, where message was routed through an-
other State to destination in State of origin, held, that if 
motive to evade state jurisdiction, by making the trans-
action interstate commerce, were material, it was error to 
lay burden on defendant of disproving it. Western Union 
Tel. Co. v. Speight...................................................................... 17

2. Id. Attacking Legality of Tax. Necessity of proving 
illegality to recover money voluntarily paid; mere assertion 
and speculation may not be relied upon. Cochran v. United 
States.............................................................................................. 387

3. Id. Inadequacy of Consideration; Interested Director. 
Where minority shareholders of corporation seek to set 
aside sale of its property to another corporation nego-
tiated by boards of directors having a member in common, 
burden is upon those who would maintain transaction to 
show its entire fairness and adequacy of consideration.
Geddes v. Anaconda Mining Co.................................................. 590

4. Id. Where it appears from evidence tnat consideration 
was inadequate, court is not justified in affirming transac-
tion merely because no greater amount is bid upon offering 
property at public auction. Id.

5. Foreign Law. Whether or not Panama law as to negli-
gence and damages for pain should be judicially noticed by 
District Court for Canal Zone, in case involving injuries
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suffered in Panama, held, that defendant was not harmed 
by leaving it to be determined by jury on conflicting evi-
dence of experts. Panama R. R. v. Pigott...................  552

6. Witnesses; Competency; Husband and Wife. In criminal 
prosecution in federal court in Pennsylvania, defendant’s 
wife is not competent to testify for her husband either gen-
erally or by contradicting testimony that certain matters 
transpired in her presence. Jin Fuey Moy v. United States 189

EXCEPTIONS:
1. Errors of Law. Rule that errors of law by trial court can-
not be considered on writ of error unless raised by bill of 
exceptions, has no application upon review of a judgment 
of the Supreme Court of Porto Rico, although that court 
has power to review evidence and make new findings of 
fact. Ana Maria Sugar Co. v. Quinones........................  245

2. Id. Record. Such rulings are part of record and need 
not be excepted to. Id.

EXCISE TAXES. See Constitutional Law, IX, 29-31, 36.

EXECUTIVE DEPARTMENTS. See Admiralty, 4; Treat-
ies, 7.

EXECUTIVE OFFICERS. See Alien Enemies, 3,4; Bridges, 
3, 5; Claims, 3, 7; Indians, 3, 9-14,16; Taxation, I, 4, 6.
Administrative decisions. See Alien Enemies, 2; Inter-
state Commerce Acts, III; Procedure, IV, 3; Public 
Lands.

EXECUTORS AND ADMINISTRATORS. See Taxation,
I, 5-7.

EXPRESS COMPANIES. See Employers’ Liability Act, 
3-5.

FACTS. See Judicial Notice; Jurisdiction, III, 4, 5; Pro-
cedure, IV, 6; Trial, 2.
Administrative decisions. See Alien Enemies, 2; Inter-
state Commerce Acts, III; Procedure; IV, 3; Public 
Lands.
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FAVORED NATION CLAUSE. See Treaties, 4, 5. page

FEDERAL CONTROL ACT. See Interstate Commerce 
Acts, III, 3.

FEDERAL EMPLOYERS’ LIABILITY ACT. See Employ-
ers’ Liability Act; Master and Servant.

FEDERAL QUESTION. See Jurisdiction, II, 6-9,13,15,17, 
18; IV, 2. .

FIFTH AMENDMENT. See Constitutional Law, VIII.

FINAL JUDGMENT. See Jurisdiction, II, 3.

FORECLOSURE. See Carriers, 10; Jurisdiction, II, 16.

FOREIGN CORPORATIONS. See Claims, 7; Priority, 3;
Taxation, II, 3-6.

FOREIGN COUNTRIES. See Admiralty, 3, 4; Interstate 
Commerce Acts, II, 1; Treaties.

FOREIGN LAW. See Evidence, 5.

FORFEITURE. See Constitutional Law, VIII, 4.

FOURTEENTH AMENDMENT. See Constitutional Law, 
IX.

FRANCHISE. See Bridges; Carriers, 9, 10; Constitutional 
Law, IV, 1, 2, 5, 6.

FRAUD. See Equity, 1-3.
Forfeiture; defrauding United States of tax. See Con-
stitutional Law, VIII, 4.

FREE SPEECH. See Constitutional Law, IX, 2, 3.

GAS. See Constitutional Law, IX, 6-9, 32, 33; Mines and 
Mining.

GIFT. See Bankruptcy Act, 7.

GRADE CROSSINGS. See Constitutional Law, III, 2; IX, 
10-23, 37; Negligence, 4.
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GREAT BRITAIN. See Treaties, 2 et seq. pa ge

GUARDIANSHIP. See Indians, 4-17.

HEIRS. See Indians, 1-7, 11-15.

HIGHWAYS. See Constitutional Law, III, 2; IX, 10-23,
37; Negligence, 4.

HOMESTEAD. See Public Lands.

HUSBAND AND WIFE. See Evidence, 6.

IMMIGRATION. See Chinese Exclusion Acts; Claims, 7.

INCOME TAX. See Taxation, II, 3-6.

INDIANS:
Murder within reservation; objection held not to raise juris-
dictional question. See Jurisdiction, IV, 3.

1. Creek Allotment, in Name of Decedent; Alienation by Full-
blood Heirs. Lands of Indian who died after enrollment 
and before allotment and which were thereafter allotted in 
his name under Act of 1906, descend to his heirs, not as 
direct allotment but as an inheritance; alienability by full 
bloods is determined, not by provisions of Acts of 1906 and 
1908 respecting allotments to living allottees, but by those 
governing alienability by heirs. Harris v. Bell.................... 103

2. Id. Intent of Congress, and not usual distinction between 
title by purchase and by descent, controls. Id.

3. Id. Approval by Secretary of Interior. Power, under Act 
of 1906, to approve conveyances by adult full-blood heirs, 
was not recalled by Act of 1908, as to conveyances made, 
though not approved, before its enactment; lapse of 2 1/2 
years between deed and its approval does not affect validity 
of conveyance in absence of lawful intervening disposal. Id.

4. Id. Approval by Court; Act of 1908, § 9, providing that 
no conveyance of interest of full-blood Indian heir shall be 
valid unless approved by court having jurisdiction of settle-
ment of estate of deceased allottee, prescribes rule for future 
conveyances. Id.
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5. Id. Minors; Probate Courts; Act of 1908, § 6, subjecting 
persons and property to jurisdiction of probate courts of 
Oklahoma, does not affect inherited lands in its provision 
that no restricted lands of living minors shall be sold or 
encumbered, except by leases authorized by law, by order 
of court, etc. Id.

6. Id. Construing §§ 6 and 9 of Act of 1908, held, that pro-
viso of § 9 refers only to adult full-blood heirs, and that 
probate court having jurisdiction over persons and property 
of minor full-blood heirs, but not of settlement of estate 
of deceased allottee from whom they inherited, was proper 
court to sanction conveyance of allotment made by their 
guardian. Id.

7. Id. Guardianship. General rule giving court of guard-
ianship exclusive power to supervise ward’s property, ob-
tains in Oklahoma; intention to depart from it in act of 
Congress respecting lands of minor full-blood Indians not 
accepted unless clearly evinced. Id.

8. Guardianship of United States; Right to Sue; Leases. 
United States may enjoin assertion of rights under leases of 
restricted allotments obtained without conforming to stat-
utes and administrative regulations, and enjoin negotiation 
of other unlawful leases in future. La Motte v. United States 570

9. Act of 1906; Approval of Osage Leases; Regulations. Secre-
tary may not merely approve or disapprove leases after 
execution, but may make regulations prescribing in advance 
as conditions to approval mode in which they shall be exe-
cuted and terms for protection of Indian lessors. Id.

10. Id. Section 7, in providing that leases shall be subject 
“ only ” to approval of Secretary, distinguishes between 
leases by individuals, to be approved by Secretary alone, 
and leases for tribe, which, under § 3, need sanction of tribal 
council as well. Id.

11. Id. Minor Allottees; Guardianship. Under § 7, con-
strued with §§ 3 and 6 of Act of 1912, approval of Secretary 
is requisite to validity of leases of restricted lands of minor 
allottees or minor heirs, given by guardians with sanction of 
local courts in which guardianships were pending. Id.

12. Id. Competency. Under § 7, leases made by Indian 
parent having certificate of competency, or white parent
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not a member of tribe, on behalf of minor allottees or heirs, 
require Secretary’s approval. Id.
13. Id. Heirs. Land allotted in right of deceased member 
cannot be leased by his heirs without Secretary’s approval 
if they are members of tribe and without certificates of com-
petency. Id.
14. Id. Devise; Removal of Restrictions. Devise of re-
stricted allotment by will under § 8 of Act of 1912, approved 
by Secretary, operates as conveyance free of restrictions. Id.

15. Id. Indefinite Restraint on Alienation. Neither at com-
mon law nor under Oklahoma statutes may testator impose 
indefinite restriction on right of devisee to alienate land 
devised. Id.
16. Lease After Removal of Restrictions. Osage members, 
though without certificates of competency, may lease, 
without Secretary’s approval, allotments purchased after 
such allotments had become unrestricted, since Acts of 1906 
and 1912 do not reimpose restrictions once removed, or sub-
ject to restrictions all lands, however acquired, which mem-
bers without such certificates may own. Id.

17. Id. Co-tenants; Restricted and Unrestricted Interests; 
Form of Injunction. Purchasers or lessees of unrestricted, 
undivided interests should be enjoined from exerting control 
over lands to exclusion of Indian co-tenants of restricted 
interests but not from dealing with their own interests. Id.

INDICTMENT. See Criminal Law, 5, 6.

INFANTS. See Indians, 5-7, 11, 12; Negligence, 5.

INFRINGEMENT. See Patents for Inventions; Trade-
marks.

INHERITANCE. See Indians, 1-7,11-15; Taxation, II, 7-9;
Treaties, 1-6.

INJUNCTION. See Anti-Trust Act, 4-15; Equity; Judg-
ments, 2; Trusts and Trustees, 12.
Right of United States to enjoin assertion of rights under 
leases of restricted allotments. See Indians, 8.
Id. Scope and form of injunction. See Judgments, 7.
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INSANITY. See Insurance. page

INSOLVENCY. See Bankruptcy Act; Corporations, 1;
Priority; Sureties.

INSTRUCTIONS. See Criminal Law, 3, 4; Evidence, 5; 
Master and Servant, 2; Trial, 1.

INSURANCE. See Bankruptcy Act, 5, 6.
Workmen’s compensation. See Constitutional Law, IV, 
4; IX, 5.
1. Suicide; Sane or Insane and Incontestable Clauses, of life 
policies, construed as implying that suicide of insured, sane 
or insane, after time specified, shall not be a defense. North-
western Mutual Life Ins. Co. v. Johnson ................................. 96

2. Id. Public Policy. Validity of such agreements, even 
when death is due to suicide, if it occur after lapse of certain 
time, depends upon state public policy. Where it did not 
appear in what State contracts^vere made, the court upheld 
them, which, semble, is in accord with general rule. Id.

INTEREST:
Payment, as evidence of gift or loan. See Bankruptcy Act, 7.

INTERIOR, SECRETARY OF. See Indians, 3, 9-14, 16; 
Public Lands.

INTERLOCUTORY DECREE. See Judgments, 1.

INTERNAL REVENUE. See Taxation, I.

INTERNATIONAL BRIDGES. See Bridges.

INTERNATIONAL LAW. See Alien Enemies; Negligence.
Aliens; capacity to inherit. See Treaties, 1-6.
Admiralty; jurisdiction over vessel in service of foreign 
government. See Admiralty, 2, 3.
Id. Manner of raising question. See id., 4.

INTERSTATE COMMERCE. See Anti-Trust Act; Bridges, 
3 et seq.; Constitutional Law, III; Employers’ Liability 
Act; Interstate Commerce Acts; Jurisdiction, IV, 2; 
Safety Appliance Act.
Uniform Bills of Lading Act. See Carriers, 2-7.
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1. What Is? Transmission of telegram between two States 
is interstate commerce as matter of fact; the fact must be 
tested by the actual transaction. Western Union Tel. Co. v.
Speight............................................. 17

2. Id. Message routed through another State to destina-
tion in State of origin held interstate. Id.

INTERSTATE COMMERCE ACTS. See Anti-Trust Act;
Employers’ Liability Act; Safety Appliance Act.
Uniform Bills of Lading Act. See Carriers, 2-7.

I. Commodities Clause.

Sales Company Device. Agreement between coal and sales 
companies created and controlled by a railroad company, 
whereby sales company agreed to buy all coal produced by 
coal company at fixed percentage of New York prices and 
not to buy or sell coal except that purchased from coal com-
pany, held a mere device to evade commodities clause.
United States v. Lehigh Valley R. R..................... 255

II. Shipper and Carrier. See III, infra.

1. Foreign Commerce. Section 1 applies to carrier engaged 
in transportation of persons or property from adjacent for-
eign country into United States as well as from the United 
States to an adjacent foreign country. Galveston &c. Ry.
v. Woodbury.................................................................................  357

2. Carmack Amendment;Limitation of Liability. Where pas-
senger traveling from Canada to Texas and return without 
express stipulation as to liability for loss of baggage, through 
fault of carrier lost her trunk in Ttexas on the journey out, 
held, that amount of recovery was limited under Carmack 
Amendment by published tariffs filed with Interstate Com-
merce Commission. Id.

3. Id. Cummins Amendment did not alter right of carrier 
under Carmack Amendment to limit by tariff amount of 
liability for baggage of passenger. Id.

4. Bill of Lading; Diversion; Carmack Amendment. Where 
shipment is purely intrastate and neither bill of lading nor 
state regulation gives right to divert, action of shipper and 
connecting carrier in forwarding goods, after arrival at des-
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filiation, to new destination in another State under new bill, 
cannot impress original shipment with interstate character, 
subject it to Commerce Act and interstate tariffs, and so 
render initial carrier liable under Carmack Amendment for 
damage occurring under new consignment. Bracht n . San 
Antonio & Aransas Pass Ry......... ............................................  489

5. Discrimination; Rates. Discrimination between shippers, 
otherwise violative of § 2 of act, cannot be justified by 
exigencies of competition between carriers. Seaboard Air 
Line Ry. v. United States........................................................... 57

III. Powers and Proceedings of Commission.

1. Switching Charges; Discrimination. Finding of Commis-
sion that practice of carriers as to absorption of switching 
charges in transporting carload freight to and from Rich-
mond was discriminatory between shippers, held not arbi-
trary nor beyond Commission’s authority, and that order 
was not too vague and uncertain to be enforced. Seaboard 
Air Line Ry. v. United States.................................................... 57

2. Id. Findings of Commission, as to likeness of contem-
porary transportation services rendered to different ship-
pers and as to substantial similarity of circumstances and 
conditions in which they were rendered, will not be disturbed 
by courts unless arbitrary or in excess of authority. Id.

3. Jurisdiction; Classification. Under Federal Control and 
Transportation Acts, changes in classification of commodity 
and in rules determining its acceptance for shipment are as 
fully within jurisdiction of Commission when proposed by 
Director General as if proposed by carrier. Director General 
v. Viscose Co................................................................................. 498

4. Id. Amendment of «freight tariff schedule, filed with 
Commission, canceling published classification and rates on 
silk and amending rule so as to include silk among articles 
not accepted for shipment, attempts both classification and 
change of regulation, the reasonableness of which, when 
challenged by a shipper, presents a question within exclusive 
initial jurisdiction of Commission. Id.

5. Id. Shipper complaining of changes should apply for 
relief to Commission; District Court is without jurisdiction, 
in first instance, to annul changes and enjoin carriers from 
complying. Id.
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INTERSTATE COMMERCE COMMISSION. See Inter- pa ge  
state Commerce Acts, II, 2; III.

INTERVENTION. See Procedure, III.

INTOXICATING LIQUORS:
Forfeiture; vehicles used for removal, etc., in defrauding 
United States of tax. See Constitutional Law, VIII, 4.

1. Prohibition Act; Lawful Possession; Warehouses. Liquors 
lawfully acquired and stored by owner prior to effective 
date of act in a room leased in public warehouse and so kept 
for his personal use, might lawfully be so stored after act 
became effective. Street n . Lincoln Safe Deposit Co............ 88

2. Id. Section 3; Possession and Delivery. Warehouse owner 
did not “ possess ” such liquors, within § 3, nor would it “ de-
liver ” them, if it permitted removal to owner’s dwelling for 
lawful use. Id.

3. Id. Transportation, under Permit, from warehouse to 
home of owner, is not unlawful. Id.

4. Id. Eighteenth Amendment indicates no purpose to con-
fiscate liquors lawfully owned when it became effective and 
intended for lawful use. Id.

5. Id. Unlawful Possession. Section 25 does not apply to 
liquors stored by lawful owner in good faith for personal use;
for that use is declared lawful by § 33. Id.

6. Id. Place Where Manufactured, Sold, Kept; Nuisance 
under § 21. Word “ kept ” means kept for sale or other com-
mercial purposes. Noscitur a sociis. Id.

7. Id. Intent to Confiscate private property, even in intoxi-
cating liquors, not raised by inference and construction from 
provisions which have ample field for other operation in 
effecting a purpose clearly indicated and declared. Id.

INVENTIONS. See Patents for Inventions.

JOINT LIABILITY. See Trusts and Trustees, 14.

JUDGMENTS:
State courts; jurisdiction of federal courts to enjoin enforce-
ment in. See Jurisdiction, I, 3, 4.
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Administrative decisions. See Alien Enemies, 2; Inter-
state Commerce Acts, III; Procedure, IV, 3; Public 
Lands.
Final. See Jurisdiction, II, 3.
Function and effect of railroad foreclosure decree, and rights 
of purchaser thereunder. See Carriers, 10.

1. Original Cases. Interlocutory Decree, defining state bound-
ary and appointing commissioners to locate and designate 
it. Minnesota v. Wisconsin................................................... .*. 14

2. Effect of Decree in Subsequent Suit; Rates. Decree of this 
court affirming without prejudice injunctive decree of state 
court upholding statutory railroad rate as non-confiscatory, 
determines adequacy of rate for period antedating decree, 
and is not superseded by decree in subsequent suit holding 
rate confiscatory upon new evidence. Minneapolis &c. Ry.
v. Merrick Co376

3. Res Judicata; Decree in Another Circuit; Bill of Review. 
When Circuit Court of Appeals has sustained a patent and 
remanded the case for accounting, party desirous of setting 
up a subsequent decree in another circuit as res judicata 
should petition the Circuit Court of Appeals for leave to 
file a bill of review in District Court, setting up new matter 
as bar to further proceedings. National Brake Co. n . Chris-
tensen ............................................................................................. 425

4. Id. Discretion. Such applications addressed to sound 
discretion of appellate tribunal. Id.

5. Id. Close of Term. Leave to file such bill of review may 
be granted after judgment of appellate tribunal and after 
going down of mandate at close of term. Id.

6. Id. Application held of that character, and not one to 
have the other decree pronounced res judicata by the ap-
pellate court. Id.

7. Scope of Injunction; Indian Leases. Injunction of pur-
chasers or lessees of unrestricted, undivided interests in 
Osage allotments, from exercising control to exclusion of 
Indian co-tenants of restricted interests, should not be so 
broad as to prevent them from dealing with their own in-
terests. La Motte v. United States..........................................  570
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8. Id.; Trade-mark Infringement. Use of “Coca-Cola” 
with accompanying pictures on labels, held not to con-
stitute fraud depriving plaintiff of right to enjoin sale of 
like product under name of “ Koke but injunction should 
not restrain use of “ Dope,” a featureless word not specifi-
cally suggestive of “ Coca-Cola ” by similarity or in use, 
nor forbid manufacture and sale of product, including color-
ing matter. CocarCola Co. v. Koke Co.................................. 143

JUDICIAL CODE. See Jurisdiction; Statutes, 2.

JUDICIAL DISCRETION. See Judgments, 4; Jurisdiction,
IV, 4, 5; Procedure, II.

JUDICIAL NOTICE:
1. Foreign Law; Leaving Question to Jury. Whether or not 
Panama law as to negligence and damages for pain should 
be judicially noticed by District Court for Canal Zone, in 
an action involving injuries suffered in Panama, held, that 
defendant was not harmed in this case by leaving it to be 
determined by jury on conflicting evidence of experts.
Panama R. R. v. Pigott...........................................   552

2. Inventions; Prior Art. Court notices earlier forms of 
scaffolding used in construction of buildings, in determining 
invention. New York Scaffolding Co. N.Liebel-Binney Co... 24

3. Public Status of Vessel. When it is claimed that ship is 
immune from process in libel for damages for collision, be-
cause in service of foreign government, the facts necessary 
to support claim, not being subjects of judicial notice, must 
be established. Ex parte Muir................................................. 522

JURISDICTION:
I. In General, p. 752.

II. Jurisdiction of this Court:
(1) In General, p. 753.
(2) Over Circuit Court of Appeals, p. 753.
(3) Over District Court, p. 753.
(4) Over Court of Claims, p. 754.
(5) Over Courts of District of Columbia, p. 754.
(6) Over State Courts, p. 755.

III. Jurisdiction of Circuit Court of Appeals, p. 755.
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IV. Jurisdiction of District Court, p. 756.

V. Jurisdiction of Court of Claims, p. 757.

VI. Jurisdiction of Courts of District of Columbia, p. 758.
VII. Jurisdiction of State Courts, p. 758.

See Admiralty, 1-5; Anti-Trust Act; Bankruptcy Act, 
4-6; Constitutional Law; Equity; Procedure.

Legislation limiting equity powers of federal courts; strict 
construction. See Statutes, 6.

Jurisdiction over property. See II, 7, infra.
Probate courts; conveyances by minor Indian allottees.
See Indians, 4-7, 11.
Approval of conveyances by Secretary of the Interior. See 
id., 6-14.

Concurrent findings. See Procedure, IV, 6.

Of Interstate Commerce Commission. See Interstate
Commerce Acts, III.

Administrative decisions. See Alien Enemies, 2; Inter-
state Commerce Acts, III; Procedure, IV, 3; Public
Lands.

Certiorari. See infra, II, 3, 14.

Federal question. See infra, II, 6-9,13,15,17,18; IV, 2.

Local question. See infra, I, 5; II, 13, 16.

I. In General.

1. Constitutionality and Construction of Statutes. Power to 
construe is necessary incident of power to determine con-
stitutionality. Heald v. District of Columbia...................... 20

2. Allegations of Bill. Whether adequate to justify relief 
sought, is not a question of jurisdiction. De Rees v. Costa-
gvia............... ..........................   166

3. Enjoining Enforcement of Judgment in State Court. Jud. 
Code, § 265, is intended to give effect to principle of comity 
and prevent interference with orderly disposal of litigation 
in state courts, but not to hamper federal courts in discharge 
of duties otherwise plainly cast upon them by Constitution
and laws of Congress. Wells Fargo & Co. v. Taylor.............. 175
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4. Id. The inhibition does not forbid enjoining collection 
of judgment obtained in state court where its enforcement 
would be inequitable. Id.

5. Local Questions. Whether priority of State for payment 
of license taxes is a prerogative right or a rule of adminis-
tration is a local question, the determination of which by 
highest court of State concludes federal courts. Marshall v.
New York .........................................’. 380

II. Jurisdiction of this Court.

(1) In General.

1. Error or Appeal. Mistake, in bringing up case by appeal 
instead of writ of error, is cured by Act of 1916, but act does 
not abolish distinction between two modes of review. Ana 
Maria Sugar Co. v. Quinones....................................................  245

(2) Over Circuit Court of Appeals. See III, infra.

2. Writ of Error; Trading with Enemy Act. Decrees affirm-
ing decrees of District Court, placing Alien Property Cus-
todian in possession of property, reviewable by writ of error. 
Central Union Trust Co. v. Garvan...................... 554

3. Certiorari. Refusal of Circuit Court of Appeals after it 
has sustained a patent for an invention and ordered an ac-
counting, to grant leave to file bill of review in District 
Court setting up an adjudication in another circuit, is an-
cillary to original jurisdiction arising under patent laws, 
and is reviewable by certiorari. National Brake Co. v. 
Christensen‘• 425

4. First Circuit; Porto Rico; Assignment of Errors. Where 
judgment of . Supreme Court of Porto Rico in law action 
was assailed in Court of Appeals for error in measuring 
damages, but it appeared from opinion of former court that 
damages were allowed on other grounds not assigned as 
error in Court of Appeals and not there considered, held, 
that they could not be insisted upon as grounds for reversal 
by this court. Ana Maria Sugar Co. v. Quinones..... ....... 245

(3) Over District Court. See IV, infra.

5. Admiralty; Mandamus and Prohibition. This court, in 
its discretion, may decline to issue writs to prevent exercise
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of jurisdiction by District Court, where jurisdiction is merely 
in doubt and state of case is such that question may be re-
considered by District Court and on appeal. Ex parte Muir 522

6. Direct Appeal; Jurisdiction as Federal Court, necessary 
to support appeal under Jud. Code, § 238. De Rees v. 
Costaguta......................................................................................  166

7. Id. Non-residents; Publication. Such jurisdiction is not 
involved where jurisdiction is invoked against non-resident 
defendants under Jud. Code, § 57, to enforce lien on property 
within district, claimed to result from contract between 
them and plaintiff, and District Court quashes service by 
publication and dismisses bill, on ground that contract 
creates no lien. Id.

8. Id. Merits and Jurisdiction. Objection that. District 
Court has no jurisdiction over indictment of Indian because 
defendant had been emancipated and act was committed 
on allotment in fee, goes not to jurisdiction, but to merits, 
and judgment of District Court is not reviewable by direct 
writ of error from this court. Louie v. United States.......... 548

9. Deciding All Questions. Jurisdiction to decide other 
questions, after federal questions have been settled by de-
cisions of this court rendered in other cases. Geddes v.
Anaconda Mining Co................................................................... 590
Jin Fuey Moy v. United States.............................................  189

(4) Over Court of Claims. See V, infra.

10. Necessity of Appeal. To review judgment, Government 
must appeal; it cannot attack it on claimant’s appeal.
Bothwell v. United States............................................................  231

11. Amount Involved; Jud. Code, § 242. For purpose of ap-
peal, amount determined from petition as amended, and is 
whole amount claimed without deduction for a partial de-
fense. Journal & Tribune Co. v. United States.................... 581

(5) Over Courts of District of Columbia. See VI, infra.

12. Certificate; Jud. Code, § 251. No power in this court to 
entertain certificate where judgment of Court of Appeals 
reviewable by error or appeal under § 250. Heald v. District
of Columbia.......................   20
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13. Error or Appeal; Jud. Code, § 250, par. 3. Judgment 
reviewable when it involves constitutionality as well as 
construction of act of Congress, though act be local to Dis-
trict of Columbia. Id.

(6) Over State Courts. See I, 3-5, supra.

14. Certiorari. Judgment of state Supreme Court held re-
viewable by certiorari and not by writ of error. Bullock v.
R. R. Comm, of Florida 513

15. Federal Question; When Really Bedded. Where judg-
ment of state Supreme Court prohibiting proceedings in 
lower court in effect denies a substantive right claimed, 
the jurisdiction of this court to review on a constitutional 
ground is not affected by fact that in terms the prohibition
is based on a denial of prohibited court’s jurisdiction. Id.

16. Local Question. Whether State is bound by railroad 
foreclosure proceeding to which it voluntarily makes itself 
a party before final decree, is a local question. Id.

17. FederalQuestion, which has been settled and is no longer 
an open one in this court, no basis for writ of error. Min-
neapolis &c. Ry. n . Merrick Co................................................. 376

18. Id. Decision on Independent Non-federal Grounds. 
State judgment not reviewable where it appears from state 
court’s opinion that it rested its decision on independent 
non-federal grounds, substantial in character, broad enough 
to sustain judgment, and not involving federal question re-
viewable by writ of error under Jud. Code, § 237. Min-
neapolis &c. Ry. v. Washburn Co.............................................. 370

19. Following State Construction. Construction of constitu-
tion and laws of State by its highest court accepted by this 
court in determining their consistency with Federal Con-
stitution. Thornton v. Duffy.................................................... 361

III. Jurisdiction of Circuit Court of Appeals. See II (2), 
supra; IV, 4, 5, infra.
Petition to revise, under Bankruptcy Act. See Bankruptcy 
Act, 4, 5.

1. Bill of Review; Decree in Another Circuit; Res Judicata. 
When Circuit Court of Appeals has sustained a patent and 
remanded the case for accounting, a party desirous of set-
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ting up a subsequent decree in another circuit as res judicata 
should petition Circuit Court of Appeals for leave to file 
bill of review in District Court, setting up new matter as a 
bar to further proceedings. National Brake Co. v. Christen-
sen................................................................................................... 425

2. Id. Close of Term. Such leave may be granted after 
judgment of appellate tribunal and after going down of 
mandate at close of term. Id.

3. Id. Application held of that character, and not one to 
have the other decree pronounced res judicata by the ap-
pellate court. Id.

4. First Circuit; Over Supreme Court of Porto Rico. No juris-
diction to review findings of fact made by Supreme Court of 
Porto Rico in action at law. Ana Maria Sugar Co. v. 
Quinones................................................................................... 245

5. Id. Bill of Exceptions. Errors committed by Supreme 
Court of Porto Rico in rulings of law in a law case become 
part of record and are reviewable on writ of error without a 
bill of exceptions, although that court has power to review 
evidence and make new findings of fact. Id.

IV. Jurisdiction of District Court. See II (3), supra.
In admiralty. See Admiralty, 2-5.
In bankruptcy. See Bankruptcy Act, 4-6.
Enjoining enforcement of state judgment. See 1,3,4, supra.

1. Diverse Citizenship; Alignment of Parties. In suit by 
corporation against its subsidiary, a citizen of another State, 
and former employees of latter and their labor unions, to 
enjoin molestation of workmen of, and interference with 
performance of contract with plaintiff for manufacture of 
Government supplies by, defendant corporation, held that 
plaintiff’s right was a right to protect from interference the 
contract between the defendant corporation and its work-
men; that defendant corporation was an indispensable party, 
and that, having no interest in conflict with plaintiff’s, it 
must be aligned as a plaintiff in determining jurisdiction of 
District Court through diverse citizenship. Niles-Bement-
Pond Co. v. Iron Moulders Union........................................... 77

2. FederalQuestion. Allegations that Government contracts 
had priority under National Defense Act, and involved
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interstate commerce, do not render suit one arising under 
laws of United States. Id.

3. Merits and Jurisdiction. Objection that an Indian in-
dicted for murder of another Indian on a reservation (Crim. 
Code, §§ 273, 328) was emancipated and that offense was 
on an allotment in fee, goes to merits and not to jurisdiction.
Louie v. United States................................................................  548

4. Amendment after Reversal on Demurrer. Discretion to 
permit amendment of bill after reversal by Circuit Court 
of Appeals holding bill insufficient. Wells Fargo & Co. v.
Taylor.............................................. 175

5. Id. Fact that Court of Appeals, in denying rehearing, 
refused to direct allowance of amendment, signifies merely 
that it sees no occasion to control District Court’s discre-
tion. Id.

6. Railroad Tariff; Classifications and Regulations. Shipper 
complaining of changes should apply for relief to Interstate 
Commerce Commission; District Court without jurisdiction, 
in the first instance, to enjoin carriers from complying.
Director General v. Viscose Co.......................... 498

7. Trading With Enemy Act, §17. Jurisdiction to enforce 
demands of Alien Property Custodian for delivery of prop-
erty to the possession of which act entitles him. Central
Union Trust Co. v. Garvan...........................................................554

8. Setting Aside Sale. In suit to set aside sale of corporate 
property for inadequacy of consideration, held, that, under 
pleadings, the court, having found price inadequate, should 
have set sale aside, and was without power to depart from 
parties’ contract by selling property at auction for cash 
price found adequate. Geddes v. Anaconda Mining Co.... 590

9. Directed Verdict; Right to Jury. When party joining in 
request for peremptory instruction may reserve right to go 
to jury. Sampliner v. Motion Picture Co..............................  233

V. Jurisdiction of Court of Claims. See II (4), supra.

1. Tucker Act; Payments under Tortious Coercion. Claim 
of foreign steamship company for reimbursement for bills 
for maintenance and medical care furnished by United 
States to immigrants temporarily detained before admission,
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paid under duress of immigration officials, held founded on 
tort and not within Tucker Act. United States v. Holland- 
America Lijn ............................................................................... 148

2. Abandoned Property Act; Jud. Code, § 162. To establish 
claim to proceeds of property seized by Government, claim-
ant must prove ownership at time of seizure. Mangan v.
United States.................................................................................494

3. Refund; Internal Revenue Taxes. Right to Sue condi-
tioned on prior appeal to and decision by Commissioner of 
Internal Revenue after payment; not satisfied by applica-
tion for abatement of tax before it was paid. Rock Island
&c. R. R. v. United States.......................................................... 141

VI. Jurisdiction of Courts of District of Columbia. See 
II (5), supra.

Court of Appeals; Certificate. No power to certify questions- 
to this court under Jud. Code, § 251, where judgment re-
viewable by error or appeal under § 250. Heald v. District 
of Columbia.................................................................................. 20

VII. Jurisdiction of State Courts. See II (6), supra.
Enjoining enforcement of state judgment in federal courts. 
See I, 3, 4, supra.

JURY. See Criminal Law, 3, 4; Evidence, 5; Master and 
Servant, 2; Trial, 1.

LABOR UNIONS. See Anti-Trust Act, 5-17. 
Injunction to protect contract of employment. See 
Equity, 4.

LACHES. See Trusts and Trustees, 10.

LEASE. See Constitutional Law, IX, 16; Indians, 8-13.16,. 
17.

LEGACIES. See Taxation, I, 5-7.

LICENSE:
Taxes. See Constitutional Law, II, 1; IX, 27,28; Prior-
ity, 3.
Pawnbrokers. See Criminal Law, 2.

LIEN. See Admiralty, 6-8; Jurisdiction, II, 7; Priority.
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LIFE ESTATE: PAGE

Computation of value. See Taxation, I, 6.

LIFE INSURANCE. See Insurance.

LIMITATIONS. See Indians, 3; Insurance; Taxation, II,
1; Trusts and Trustees, 10.
Of liability. See Employers’ Liability Act, 5; Interstate 
Commerce Acts, II, 2-4.

LOCAL LAW. See Employers’ Liability Act, 2; Insurance, 
2; Jurisdiction, I, 5; II, 13, 16.

MAILS. See Claims, 5.
Post routes. See Bridges, 4.
Railway mail cranes; personal injury. See Master and 
Servant.

Post Office Employees; State Regulation. Employee using 
state roads in transporting mails held not subject to state 
automobile license law. Johnson v. Maryland........................ 51

MANDAMUS. See Procedure, II; Public Lands.

MANDATE. See Jurisdiction, III, 2.

MARITIME LAW. See Admiralty.

MARRIED WOMEN. See Evidence, 6.

MASTER AND SERVANT. See Anti-Trust Act, 6-17; 
Emergency Fleet Corporation, 2; Employers’ Liability 
Act; Negligence, 1.
Workmen’s compensation. See Constitutional Law, IV, 
4; IX, 5.

1. Negligence of Railroad; Mail Cranes. Installation of 
mail cranes so near to track as to endanger engineer while 
in performance of duty, is not negligence, when such placing 
of cranes is uniform along road and done by direction of 
Post Office Department pursuant to plan for handling mails.
Southern Pac. Co. v. Berkshire.................................................. 415

2. Id. Jury; Instructions. Whether such installation was 
negligence should not have been submitted to jury. Id.
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3. Assumption of Risk. Experienced engineer who has 
operated many times over railroad where mail cranes are 
set up close to track, presumed to have known danger, and 
held, as matter of law, to have assumed risk. Id.

MENTAL ANGUISH. See Telegraph Companies, 2.

MINES AND MINING:
1. Natural Gas; Nature of Property Right. Possession of 
land is not possession of gas within it; landowner does not 
gain absolute property in the gas until he has captured it.
Walls v. Midland Carbon Co........................... 300

2. Id. Conservation; Police Power. State may prevent 
waste or disproportionate use by particular landowner to 
protect equal rights of others and to conserve gas as a re-
source of the State. . Id.

MINNESOTA. See Boundaries.

MINORS. See Indians, 5-7, 11, 12; Negligence, 5.

MISTAKE. See Claims, 5; Jurisdiction, II, 1; Telegraph 
Companies, 2; Trusts and Trustees, 11.

MONOPOLIES. See Anti-Trust Act; Interstate Com-
merce Acts, I; Patents for Inventions; Trade-marks.

MORTALITY TABLES. See Taxation, I, 6.

MORTGAGE. See Admiralty, 6-8; Carriers, 10; Receivers, 1; 
Trusts and Trustees, 14.

MURDER. See Jurisdiction, IV, 3.

NARCOTIC ACT. See Criminal Law, 6, 7.

NATIONAL PROHIBITION ACT. See Intoxicating Liquors.

NATURAL GAS. See Constitutional Law, IX, 6-9, 32, 33; 
Mines and Mining.

NAVIGABLE WATERS. See Boundaries; Bridges.
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NEGLIGENCE. See Employers’ Liability Act; Interstate pa ge  
Commerce Acts, II, 2, 3; Master and Servant; Tele-
graph Companies, 2; Trusts and Trustees, 11.

1. Panama; Railroads; Personal Injury. By law of Panama, 
railroad is liable for negligence of servants. Panama R. R.
v. Pigott......................................................................................... 552
2. Id. Pain. Damages for, are recoverable in case of per-
sonal injuries. Id.
3. Id. Judicial Notice; Jury. Whether or not Panama law 
on these subjects should be judicially noticed by District 
Court for Canal Zone, held, that defendant was not harmed 
by leaving it to be determined by jury on conflicting evi-
dence of experts. Id.
4. Id. Street Crossings. Due care requires railroad to keep 
flagman at dangerous street crossing. Id.
5. Contributory Negligence; Infants. Conduct that would 
be contributory negligence as matter of law in an older 
person may not be so in a boy of seven. Id.

NEW YORK. See Bridges; Taxation, II, 8.

NON-RESIDENTS. See Jurisdiction, II, 7.

NOTICE. See Carriers, 5; Constitutional Law, VIII, 4; 
IX, 1; Judicial Notice; Treaties, 2; Trusts and Trust-
ees, 10.

OFFICERS. See Alien Enemies, 3, 4; Bridges, 3, 5; Claims, 
3, 7; Corporations, 3; Indians, 3, 9-14, 16; Taxation, I, 
4, 6; Trustsand; Trustees, 6-8, 10, 11.
Construction of treaty. See Treaties, 7.
Agent of United States. See Emergency Fleet Corpora-
tion, 2.
A dministrative decisions. See Alien Enemies, 2; Inter-
state Commerce Acts, III; Procedure, IV, 3; Public 
Lands.

OKLAHOMA. See Indians, 5, 7, 15; Procedure, I, 2, 3.

ORIGINAL CASES. See Procedure, I.

OSAGE INDIANS. See Indians, 8-17.
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PAIN. See Negligence, 2. pag e

PANAMA. See Negligence, 1-3.

PARENT AND CHILD. See Indians, 12.

PARTIES:
United States; enjoining assertion of rights under leases of 
restricted allotments. See Indians, 8.
State; relation to foreclosure proceeding authorizing pur-
chaser to dismantle railroad. See Carriers, 9, 10; Juris-
diction, II, 16.
Foreign governments; manner of asserting immunity of 
vessel in libel proceedings. See Admiralty, 3, 4.
Intervention. See Procedure, III.

1. Alignment; Indispensable Parties; Diverse Citizenship. 
In suit by corporation against its subsidiary, a citizen of 
another State, and former employees of the latter and their 
labor unions, wherein plaintiff sought to enjoin molestation 
of workmen of, and interference with performance of con-
tract with plaintiff for manufacture of Government sup-
plies by, defendant corporation, held that plaintiff’s right 
was a right to protect from interference the contract be-
tween the defendant corporation and its workmen; that 
defendant corporation was an indispensable party, and that, 
having no interest in conflict with plaintiff’s, it must be 
aligned as a plaintiff in determining jurisdiction of District 
Court through diverse citizenship. Niles-Bement-Pond Co.
v. Iron Moulders Union............................................................ 77

2. Appeal. Government cannot attack judgment of Court 
of Claims on claimant’s appeal. Bothwell v. United States.. 231

PARTNERSHIP. See Employers’ Liability Act, 3.

PASSENGERS:
Loss of baggage. See Interstate Commerce Acts, II, 2, 3.
Train service. See Carriers, 8.

PATENTS FOR INVENTIONS. See Claims, 4; Jurisdic-
tion, II, 3.
1. Invention. Patent claiming homogeneous lard-like food 
product consisting of incompletely hydrogenized vegetable 
oil and of cottonseed oil, held void for want of invention. 
Berlin Mills Co. v. Procter & Gamble Co................................ 156
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2. Id. Fact that certain advantages over prior art asserted 
for patented device were not asserted in patent itself, held 
not to deprive patent of their benefit in determining inven-
tion. New York Scaffolding Co. v. Liebel-Binney Co............ 24

3. Judicial Notice, of earlier forms of scaffolding used in 
construction of buildings. Id.

4. Invention. Patent No. 959,008, claims 1 and 3, held not 
to involve invention over prior art as displayed in earlier 
patent, but merely mechanical changes, etc. Id. New 
York Scaffolding Co. v. Chain Belt Co...................................... 32

5. Id. Fact that change in composite instrumentality was 
readily made may be evidence that change was result of 
mere mechanical facility as opposed to invention. Id.

6. Scope of Monopoly. Advantages found in patented de-
vice may count in favor of patentee though he did not dis-
cern them when he secured patent; but if device is only an 
alteration of earlier patented device, involving no inven-
tion, they redound to benefit of earlier patentee though he 
did not attribute them to his invention. Id.

PAWNBROKERS. See Criminal Law, 2.

PAYMENT. See Claims; Priority; Sureties; Taxation, I.

PENALTIES. See Bridges, 1; Constitutional Law, IX, 27;
Taxation, II, 9.

PERSONAL INJURY. See Employers’ Liability Act; Mas-
ter and Servant; Negligence.
Workmen’s compensation. See Constitutional Law, IV, 
4; IX, 5.

PETITION TO REVISE. See Bankruptcy Act, 4.

PHYSICIANS:
Anti-Narcotic Act. See Criminal Law, 6, 7.

PLEADING:
Bill of review. See Jurisdiction, III, 1-3.
Amount in controversy; determined from petition. See id., 
II, 11.
Indictment; surplusage. See Criminal Law, 6.
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1. Allegations of Bill. Whether adequate to justify relief 
sought, is not a question of jurisdiction. De Rees v. Costa-
guta166

2. Amendment, after Reversal on Demurrer. Discretion of 
District Court, to permit amendment of bill after reversal, 
holding bill insufficient, by Circuit Court of Appeals. Wells 
Fargo & Co. v. Taylor................................. 175

POLICE POWER. See Constitutional Law.

PORTO RICO. See Jurisdiction, II, 4; III, 4, 5.

POST OFFICE DEPARTMENT. See Claims, 5; Mails.

POST ROUTES. See Bridges, 4; Constitutional Law, II.

PRESUMPTION. See Master and Servant, 3; Statutes, 4.

PRINCIPALS. See Criminal Law, 6.

PRINCIPAL AND AGENT. See Carriers, 3, 7; Corpora-
tions, 9, 10.

PRINCIPAL AND SURETY. See Sureties.

PRIORITY. See Sureties.
1. Debts Due State; Priority. At common law the Crown, 
by prerogative right, had priority over all subjects for pay-
ment out of debtor’s property, whether in possession of 
debtor, or third person, or in custodia legis. Marshall v.
New York............... .............. ...................................................... 380

2. Id. This priority could be defeated only by passing title, 
absolutely or by way of lien, before sovereign sought to en-
force his right. Id.

3. Id. A like right of priority belongs to State of New York, 
and attaches to debt due by sister-state corporation as 
license tax for doing business, although no statute makes 
tax a lien or declares its priority. Id.

4. Id. Enforcement Against Receiver. This priority extends 
to all property of debtor within State, whether he be a resi-
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dent or a non-resident, and is enforceable against property 
in hands of receiver appointed by federal court, since such 
receiver takes property subject to all liens, priorities, etc., 
existing or accruing under state laws. Id.

PRIVILEGES AND IMMUNITIES. See Constitutional 
Law, VI; Criminal Law, 8.

PROBATE COURTS. See Indians, 4-7, 11.

PROCEDURE. See Admiralty; Bankruptcy Act; Criminal 
Law; Damages; Equity; Evidence; Exceptions; Inter-
state Commerce Acts; Judgments; Judicial Notice; 
Jurisdiction; Parties; Pleading; Statutes; Trial.
Abandoned Property Act; proof of ownership. See 
Claims, 6.
Administrative decisions. See Alien Enemies, 2; Inter-
state Commerce Acts, III; Public Lands; infra, IV, 3. 
Admiralty; rules of practice. See Appendix, p. 671. 
Amendment; discretion of District Court to permit amend-
ment of bill after reversal by Circuit Court of Appeals. See 
Jurisdiction, IV, 4, 5.
Assignments of error, in Circuit Court of Appeals. See 
id., II, 4.
Bill of review; after remand; setting up decree in another 
circuit. See id., Ill, 1-3.
Burden of proof. See Evidence, 1-4.
Certiorari. See Jurisdiction, II, 3, 14.
Demurrer. See Pleading, 2.
Discretion. See Judgments, 4; Jurisdiction, IV, 4, 5; 
infra, II.
Estoppel. See Bankruptcy Act, 6; Trusts and Trustees, 
7, 10, 11.
Federal question. See Jurisdiction, II, 6-9, 13, 15, 17, 
18; IV, 2.
Final judgment. See id., II, 3.
Injunction. See Anti-Trust Act, 4-15; Equity; In-
dians, 8; Judgments, 2, 7; Trusts and Trustees, 12. 
Instructions. See Criminal Law, 3, 4; Evidence, 5;
Master and Servant, 2; Trial, 1.
Intervention. See infra, III.
Judicial sale; testing adequacy of consideration by public 
auction. See Evidence, 4.
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Laches. See Trusts and Trustees, 10.
Limitations. See Indians, 3; Insurance; Taxation, II, 
1; Trusts and Trustees, 10.
Local law. See Jurisdiction, I, 5; II, 13, 16.
Mandamus. See Public Lands; II, infra.
Mistake; error or appeal. See Jurisdiction, II, 1.
Petition to revise. See Bankruptcy Act, 4.
Porto Rico Supreme Court; review by writ of error; findings 
of fact. See Jurisdiction, III, 4, 5.
Presumption. See Master and Servant, 3; Statutes, 4.
Prohibition; state courts. See Jurisdiction, II, 15.
Record. See Exceptions, 2.
Refund; internal revenue taxes. See Taxation, I, 4-8.
Rehearing. See Jurisdiction, IV, 4; infra, III.
Reversal. See id., II, 4; IV, 4.
Trading With Enemy Act; determination of enemy prop-
erty; how litigated. See Alien Enemies, 2-4.
Verdict. See Criminal Law, 3; Trial.
Witnesses; competency. See Evidence, 6.

I. Original Cases.

1. Interlocutory Decree, defining state boundary and ap-
pointing commissioners to locate and designate it. Minne-
sota v. Wisconsin14
2. Order, directing receiver to return certain lands, etc.
Oklahoma v. Texas......................................................................  280
3. Motions for refund by receiver, accounting, and for re-
turn of property. Oklahoma v. Texas. 603

II. Mandamus and Prohibition. See Public Lands.

District Court; Admiralty. This court, in its discretion, may 
decline to issue writs to prevent exercise of jurisdiction by 
District Court, where jurisdiction is merely in doubt and 
state of case is such that question may be reconsidered by
District Court and on appeal. Ex parte Muir...................... 522

III. Rehearing.

Application by Trustee in Bankruptcy, for leave to intervene, 
for certification of entire record, and for reargument, denied.
Arndstein v. McCarthy...............................'. 379

IV. Scope of Review and Disposition of Case.

1. Construction of State Constitution and Laws, by highest
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court of State, accepted by this court in determining con-
sistency with Federal Constitution. Thornton v. Duffy... 361

2. Id. Contract Rights. In determining whether exemption 
from taxes granted by State to local corporation was a 
privilege or contract right, this court inclines to follow 
state tribunals. Troy Union R. R. v. Mealy..................... 47

3. State Findings. Conclusion of state board, confirmed by 
state courts, that grade crossing is dangerous, is entitled to 
much weight and, if reasonably warranted, must stand.
Erie R. R. v. Public Utility Commrs.................... 394

4. Appeal; Necessity. To review judgment of Court of 
Claims, Government must appeal; it cannot attack judgment 
on the claimant’s appeal. Bothwell v. United States.......... 231

5. Deciding All Questions. Jurisdiction continues to decide 
other questions after federal questions have been settled by 
decisions of this court rendered in other cases. Geddes
v. Anaconda Mining Co.............................................................. 590
Jin Fuey Moy v. United States.i........ :. 189

6. Concurrent Findings of fact, by two lower courts, accepted 
by this court, unless clearly erroneous. Piedmont Coal Co.
v. Seaboard Fisheries Co.............................................................. 1, 13
Geddes v. Anaconda Mining Co..................... ± . 590

7. Raising Question in Court Below. Where judgment of 
Supreme Court of Porto Rico in law action was assailed 
in Court of Appeals for erroneous method of measuring 
damages, but it appeared from opinion of former court that 
damages were allowed on other grounds not assigned as 
error in Court of Appeals and not there considered, held, that 
they could not be insisted upon as grounds for reversal by 
this court. Ana Maria Sugar Co. n . Quinones...................... 245

8. Formal Errors; Jud. Code, § 269; Instructions; Criminal 
Cases. When undisputed facts establish offense charged, the 
judge may instruct jurors that, while they cannot be con-
strained to return a verdict of guilty, it is their duty to do 
so; any wrong done the defendant from manner in which 
such instructions were given, is purely formal, in a case 
where the facts are admitted and there can be no doubt of 
his guilt, and it is cured by § 269, Jud. Code. Horning v. 
District of Columbia..................................................................... 135
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9. Affirmance Without Prejudice of injunctive decree of state 
court upholding railroad rate as non-confiscatory, deter-
mines adequacy of rate for period antedating decree, and 
is not superseded by decree in subsequent suit holding rate 
confiscatory upon new evidence. Minneapolis &c. Ry. v. 
Merrick Co........ 376

PROCESS, SERVICE OF. See Jurisdiction, II, 7.

PROHIBITION. See Procedure, II.

PROHIBITION ACT. See Intoxicating Liquors.

PUBLICATION. See Jurisdiction, II, 7.

PUBLIC LANDS:
Homesteads; Reservation for State Selection; Mandamus. 
Whether homestead right can be initiated by filing applica-
tion while land is reserved for lieu selections by State, under 
Act of 1894, is a question involving construction of that 
statute which Secretary of Interior must decide in determin-
ing between applicant and one who was in possession and 
made application when period for state selection expired; 
and mandamus will not lie to control Secretary’s decision.
Hall v. Payne. ..................................................................................... 343

PURCHASE, TITLE BY. See Indians, 2.

RAILROADS. See Anti-Trust Act, 1, 2; Carriers; Employ-
ers’ Liability Act; Interstate Commerce Acts; Master 
and Servant; Negligence; Safety Appliance Act.
Franchise; reserved power of State. See Constitutional 
Law, IV, 1, 2.
Right to dismantle, when operated at a loss. See Carriers, 
9.
Id. Function and effect of foreclosure decree, and rights of 
purchaser thereunder. See id., 10.
Grade crossings; removal. See Constitutional Law, III, 
2; IX, 10-23, 37.
Rates. See Interstate Commerce Acts, II, 5; III;
Judgments, 2.
Regulation of train service. See Constitutional Law, 
III, 1.
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Trust agreement; conveyance for terminal use; rights as 
stockholders and cestui que trustent and rights against pur-
chasers of terminal stock with notice. See Trusts and
Trustees, 1-13.
Uniform Bills of Lading Act. See Carriers, 2-7.

RATES. See Interstate Commerce Acts, II, 5; III; Judg-
ments, 2.
Tolls. See Bridges, 1, 2.

RECEIVERS:
Original cases. See Procedure, I, 2,3.

1. Liability for Profits. Persons who knowingly join with 
receiver in purchasing real estate at sale by trustee of deed 
of trust mortgage securing debt due receivership, are jointly 
and severally liable to receivership for all profits realized 
from purchase. Jackson v. Smith .. 586

2. Debts Due State. Priority of State over all subjects 
for payment out of debtor’s property, is enforceable 
against property in hands of receiver appointed by federal 
court, since such receiver takes property subject to all liens, 
priorities, etc., existing or accruing under state laws. Mar-
shall v. New York....................................................................... 380

RELEASE. See Bankruptcy Act, 7; Employers’ Liability 
Act, 5.

RESIDENCE. See Constitutional Law, VI; Criminal Law, 
8; Jurisdiction, II, 7.

RES JUDICATA. See Judgments, 3-6.

RESTRAINT OF TRADE. See Anti-Trust Act; Interstate
Commerce Acts, I.

REVIEW, BILL OF. See Jurisdiction, III, 1-3.

REVISE, PETITION TO. See Bankruptcy Act, 4.

RULES:
Admiralty rules. See Appendix, p. 671.
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1. Train-brake Provision. Applies to “ transfer trains ” 
moving between two yards of railroad company, over a 
“ transfer ” track which crosses at grade streets and lines 
of independent railroad companies. United States v.
Northern Pac. Ry......................................................................... 251

2. Id. A moving locomotive and cars attached are without 
the provision only when they are not a train; as where loco-
motive is engaged in switching, classifying and assembling 
cars. Id.

3. Id. In applying act, courts will not weigh dangers in-
cident to particular railway operations. Id.

SALES. See Admiralty, 6-8; Trusts and Trustees, 7,12,14.
Anti-Narcotic Act. See Criminal Law, 6, 7.
Contracts in restraint of. See Anti-Trust Act, 1-3; Inter-
state Commerce Acts, I.
Corporate property. See Corporations, 1-6.
Foreclosure. See Carriers, 10.

SECRETARY OF THE INTERIOR. See Indians, 3, 9-14, 
16; Public Lands.

SECRETARY OF WAR. See Bridges, 3, 5.

SELF-INCRIMINATION. See Constitutional Law, VIII, 
1-3.

SERVICE OF PROCESS. See Jurisdiction, II, 7.

SHAREHOLDERS. See Corporations; Trusts and Trust-
ees, 4-12.

SHERMAN ACT. See Anti-Trust Act.

SHIPPING BOARD. See Emergency Fleet Corporation.

SPECIFIC PERFORMANCE. See Equity, 5, 6.

STATES. See Boundaries; Constitutional Law; Jurisdic-
tion; Taxation, II.
Administrative agency; findings. See Procedure, IV, 3.
Debts due State. See Priority.
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Delegation of power. See Constitutional Law, IX, 19.
Federal war power; legislation in aid of. See id., N, 2, 3;
IX, 3.
Inheritance, by aliens; regulation. See id., VII.
International bridges. See Bridges.
Local law. See Jurisdiction, I, 5; II, 13, 16.
Local rule; assumption of risk; when inapplicable. See
Employers* Liability Act, 2.
Public lands; lieu selections. See Public Lands.
Public policy. See Insurance, 2.
Railroads; relation to dismantling by purchaser at foreclos-
ure sale. See Carriers, 9, 10.
Reserved power; corporations. See Constitutional Law, 
IV.
Id. Privileges and immunities. See id., VI.
Residence; conspiracy to deprive of right of. See Criminal 
Law, 8.
Resources; conservation. See Constitutional Law, IX, 
6-9, 32, 33.

STATUTES. See Admiralty, 6-8; Alien Enemies; Anti- 
Trust Act; Bankruptcy Act; Bridges; Carriers, 2-7; 
Chinese Exclusion Acts; Constitutional Law; Crimi-
nal Law; Employers’ Liability Act; Indians; Inter-
state Commerce Acts; Intoxicating Liquors; Juris-
diction; Patents for Inventions; Public Lands; Safety 
Appliance Act; Sureties; Taxation; Trade-marks.
Construction of treaties. See Treaties.

1. Judicial Power. Power to construe statute is necessary 
incident of power to determine constitutionality. Heald 
v. District of Columbia................................................................. 20

2. Reenactment of Preexisting Law. Jud. Code, § 250, pars. 
3, 6, must retain settled meaning attached to them before 
reenactment, in absence of plain implication to contrary. 
Id.

3. Noscitur a Sociis. Word “ kept ” as used in § 21 of 
National Prohibition Act, means kept for sale or other 
commercial purposes. Street v. Lincoln Safe Deposit Co .... 88

4. Intent to Confiscate private property, even in intoxicat-
ing liquors, not implied from provisions which have ample



772 INDEX.

STATUTES—Continued. pag e
field for other operation in effecting a purpose clearly indi-
cated and declared. Id.

5. Departure from General Rule, giving court of guardian-
ship exclusive power to supervise ward’s property, in an 
act of Congress respecting lands of minor full-blood In-
dians, should not be accepted unless clearly evinced.
Harris v. Bell........................................   103

6. Strict Construction. Where statute imposes restriction 
upon equity powers of federal courts, and upon general oper-
ation of anti-trust laws, conferring special privilege upon 
particular class, rules of statutory construction forbid that 
privilege be enlarged by resorting to loose construction or 
by ignoring qualifying words. Duplex Co. v. Deering........ 443

7. Legislative History, of Clayton Act, shows that it was not 
intended to legalize secondary boycott. Id.

8. Debates and Committee Reports. In construing act of 
Congress, debates expressing motives of individual members 
may not be resorted to; but committee reports and explana-
tory statements by committee member in charge of bill may.
Id.

9. Safety Appliance Act. In applying act courts will not 
weigh dangers incident to. particular railway operations.
United States v. Northern Pac. Ry........................................... 251

STOCK. See Taxation, II, 8.

STOCK EXCHANGE. See Bankruptcy Act, 7.

STOCKHOLDERS. See Corporations; Trusts and Trust-
ees, 4-12.

STREETS:
Grade crossings. See Constitutional Law, IX, 10-23, 37.

STRIKES. See Anti-Trust Act, 6-17.

SUBROGATION. See Sureties.

SUICIDE. See Insurance.
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1. Subrogation to Priority of United States. Rev.Stats., §3468, 
giving surety which pays United States amount due on bond 
of insolvent debtor the priority enjoyed by United States 
over other creditors under § 3466, does not entitle surety to 
share equally with United States when estate is insufficient 
to satisfy claim of United States. United States v. National 
Surety Co........................................................................................ 73

2. Id. This is in harmony with rule under which surety 
liable only for part of debt does not become subrogated to 
remedies available to creditor unless he satisfies whole debt. 
Id.

SURPLUSAGE:
Indictment. See Criminal Law, 6.

SWITCHING. See Interstate Commerce Acts, III, 1, 2.

TARIFFS. See Interstate Commerce Acts, II, 2; III, 3-5.

TAXATION:
License fees. See Constitutional Law, II, 1; IX, 27, 28.
Id. Priority of State for payment. See Priority, 3.

I. Federal Taxation.
1. Forfeitures; Rev. Stats., § 3450; Vehicles Used to Defraud 
United States of Tax. An automobile so used by person who 
had it on credit from the owner, is subject to forfeiture, al-
though the owner was without notice of the forbidden use.
Goldsmith-Grant Co. v. United States........................................ 505

2. Id. Fifth Amendment. So construed and applied, statute 
does not deprive owner of property without due process. Id.

3. Id. Sections 3460, 3461, do not modify or affect § 3450 
in this respect. Id.

4. Refund. Right to Sue is conditioned on prior appeal to and 
decision by Commissioner of Internal Revenue, after pay-
ment, and is not satisfied by an application for abatement 
of tax before it was paid. Rock Island &c. R. R. v. United 
States......................... f........i............ 141

5. Id. Legacies; Assessment. In action for refund of taxes 
computed, returned and voluntarily paid by executors after 
July 1, 1902, on legacies paid over before that date, formal
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assessment prior to July 1,1902, held not necessary to bring 
taxes within saving clause of Repealing Act of 1902 as taxes 
imposed prior to that date. Cochran v. United States..... 387

6. Id. Life Estates; Trust Funds. Such assessment not nec-
essary to ascertain value, their value being ascertainable by 
computation upon mortality tables and rules of Commis-
sioner of Internal Revenue. Id.

7. Id. Unsettled Estate. Estate’s being unsettled and 
legatees and trustees possibly liable to refund if retained 
assets insufficient to pay claims, is no ground for recovery, 
where personal estate greatly exceeded amount of legacies, 
and total of claims and expenses of administration was com-
paratively insignificant. Id.

8. Burden of Proof. One who seeks to recover money vol-
untarily paid as tax, upon ground that tax was illegal, must 
prove its illegality and may not rely on mere assertion and 
speculation. Id.

II. State Taxation.

1. Assessment; Notice and Hearing; Arbitration. Assess-
ment without notice or hearing, held invalid, where tax-
payer’s remedy by arbitration proved abortive because 
arbitrators, though agreeing assessment was excessive, 
could not unite on new assessment before expiration of time 
within which law required them to render decision, in conse-
quence of which, under the law, original assessment stood 
affirmed. Turner v. Wade......................................................... 64

2. Exemption; Reserved Power Over Corporations. Law grant-
ing tax exemption to terminal company properly construed 
by state courts as creating repealable privilege rather than 
contract right to exemption. Troy Union R. R.v. Mealy.. £1

3. Income Tax; Foreign Corporations; Earnings Within and 
Without State. Tax based on proportion of net profits earned 
within State, the enforcement of which is left to ordinary 
means of collecting taxes, does not violate commerce clause.
Underwood Typewriter Co. v. Chamberlain.. ..i.......... 113

4. Id. In considering whether tax on locally-earned income 
reaches income earned outside the State, it is not necessary 
to decide whether it is a direct tax on income or an excise 
measured by income. Id.
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5. Id. Computing Tax. Tax on income of corporation 
manufacturing within State but deriving greater part of its 
receipts from sales outside, computed by taking proportion 
of total net income which proper value of real and personal 
tangible property within bears to that outside, held not un-
reasonable. Id.

6. Id. Foreign Corporations. Principle that State may not 
impose discriminatory tax on sister-state corporation which 
had made large permanent investments in State before tax 
law was enacted, held inapplicable to case involving non- 
discriminatory tax on locally-earned income of manufactur-
ing corporation. Id.

7. Inheritance Tax; Classification. State may distinguish 
between property which has borne fair share of tax burden 
in decedent’s lifetime and property of same kind which has 
not. Watson v. State Comptroller....................... 122

8. Id. Transfer of Securities; New York Law. Additional 
tax on transfer of certain kinds of securities held by decedent 
at his death on which neither general property tax nor al-
ternative stamp tax has been paid during fixed period prior 
thereto, is based upon reasonable classification. Id.

9. Id. Tax is neither a property tax nor a penalty. Id.

TELEGRAPH COMPANIES:
Adjustment of lines on change of railroad grade crossing.
See Constitutional Law, IX, 22.

1. Interstate Commerce. Transmission of telegram between 
two States is interstate commerce as matter of fact; fact 
tested by actual transaction. Western Union Tel. Co. v.
Speight........................................................................................... 17

2. Id. Mental Anguish. Where recovery hung on inter-
state character of message, held that message routed through 
another State to destination in State of origin was inter-
state. Id.

3. Burden of Proof. If motive, in so routing message, to 
evade jurisdiction of State of origin were material, it was 
error to lay burden on defendant of disproving it. Id.

TEXAS. See Procedure, I, 2, 3.
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TITLE. See Alien Enemies, 4; Claims, 6; Constitutional page  
Law, VIII, 4; Indians; Trusts and Trustees, 2.
By purchase. See Indians, 3.

TOLLS. See Bridges, 1, 2.

TORTS. See Claims, 7; Employers* Liability Act; Master 
and Servant; Negligence; Telegraph Companies, 2.

TRADE-MARKS. See Judgments, 8.

1. Injunction; Infringement and Unfair Competition; Fraud 
and Unclean Hands. That trade-mark conveys fraudulent 
representations to public affords but a narrow ground for 
refusing relief against infringer who seeks to reap advan-
tages of plaintiff’s good will. Coca-Cola Co. v. Koke Co.. .. 143

2. Id. As respects this defense, plaintiff’s position must be 
judged by facts when suit was begun, not of a different con-
dition and earlier time. Id.

3. Id. Use of “ Coca-Cola ” with accompanying pictures 
on labels, held not to constitute fraud depriving plaintiff of 
right to enjoin infringement and unfair competition in sell-
ing like product under name of “ Koke.” Id.

TRADING WITH THE ENEMY ACT. See Alien Enemies;
Jurisdiction, II, 2; IV, 7.

TRANSPORTATION ACT, 1920. See Interstate Commerce
Acts, III, 3.

TREATIES:
1. Inheritance by Aliens. In absence of treaty capacity to 
inherit land within State of the Union depends upon law of 
that State. Sullivan v. Kidd................................................... 433

2. Id. Treaty with Great Britain; Application to Canada. 
Treaty of 1899 requires notice to bring foreign possessions 
within provisions granting rights of inheritance and enable 
subjects resident in the Dominion to inherit land in United 
States. Id.

3. Id. Fact that Canada, as self-governing dependency, 
has granted aliens right to inherit, cannot affect construc-
tion of treaty. Id.
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4. Id. “ Most Favored Nation Clause.” Held not to extend 
rights acquired by treaties containing it because of reciprocal 
benefits expressly conferred in treaties with other nations 
in exchange for rights or privileges given to our Govern-
ment. Id.

5. Id. Such clause in Treaty of 1899 does not control 
specific condition upon right of citizens of foreign possession 
to participate in its benefits. Id.

6. Aids to Construction. Little weight attached to construc-
tion by Great Britain of earlier treaty with Japan but which 
was not made known to representative who negotiated 
treaty in question for this country. Id.

7. Id. Construction by Executive, consistently adhered to, 
should be given much weight by courts. Id.

8. Principles of Construction. Like written contracts be-
tween individuals, all parts of treaty considered with view 
to giving fair operation to whole; they are to be executed in 
utmost good faith to effectuate purposes of parties. Id.

TRIAL. See Criminal Law, 3, 4; Evidence, 5; Exceptions; 
Master and Servant, 2.

1. Directed Verdict; Right to Jury. When party joining in 
request for peremptory instruction may reserve right to go 
to jury. Sampliner v. Motion Picture Co................ 233

2. Id. Findings. Court cannot ignore reservation and as-
sume to find facts from evidence as though case uncondi-
tionally submitted. Id.

TRUST DEED. See Receivers, 1.

TRUSTS AND TRUSTEES. See Taxation, I, 5-7.

1. Creation. Particular words unnecessary; certainty as to 
property, objects and beneficiaries required. Chicago &c.
Ry. v. Des Moines &c. Ry................................. 196

2. Id. Legal Title, must be in trustee, where subject is legal 
interest capable of legal transfer. Id.

3. Id. Several Instruments, read together to establish in-
tention. Id.
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4. Railroad Terminal Company, deriving its property from 
railroads which created it to serve their common use, taking 
its shares, etc., in proportion to their contributions, held 
not an independent concern but a trustee, bound to use 
property and to exercise its corporate powers for the rail-
roads as beneficiaries. Id.

5. Id. Significance of Shares. Represent merely right of 
participation in use of terminal under the trust, and have 
no independent exchangeable value, at least in hands of 
purchaser with notice of trust. Id.

6. Id. Officers. Fiduciary character of terminal held to 
extend to its officers and directors. Id.

7. Id. Estoppel. Sale by railroad of shares in terminal 
company to officers of latter, for value, to enable them to 
sell them to company capable of participating in use of 
terminal, does not estop successor of vendor from denying 
that vendees acquired substantial interest in terminal and 
seeking to enjoin inequitable use of such shares. Id.

8. Id. Unauthorized Amendment of Articles. Officers of 
proprietaries authorized to vote their terminal stock may 
not amend articles of terminal company so as to terminate 
trust. Id.

9. Id. Evidence. Absence of reference to trust in deeds of 
property, including terminal shares, made by proprietaries, 
and in contracts made by terminal in discharging functions, 
is not persuasive evidence against existence of trust. Id.

10. Id. Estoppel; Laches; Notice. Unauthorized amend-
ment of articles in purport discharging trust, unchallenged 
for 17 years, held not to estop, or bar for laches, successors 
of proprietaries from asserting trust against officers and di-
rectors of terminal company, who for value acquired from 
proprietaries majority of terminal shares. Id.

11. Id. Fiduciaries holding such shares are estopped to 
avail themselves of negligent or mistaken acts of officers of 
the .railroad companies to obtain advantage. Id.

12. Id. Injunction. Such shares represent no interest 
which fiduciaries could set up against proprietaries; latter, 
upon repaying what former had paid for them, with in-
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terest, may have shares surrendered and canceled, and 
meanwhile prevent sale or voting thereof by inj unction. Id.

13. Accounting. Earnings from switching and other terminal 
services credited to proprietaries in proportion to their use 
of terminal. Id.

14. Receivers; Liability for Profits. Persons who knowingly 
join with receiver in purchasing real estate at sale by trustee 
of deed of trust mortgage securing debt due receivership, 
are jointly and severally liable to receivership for all profits 
realized from purchase. Jackson v. Smith............................ 586

UNFAIR COMPETITION. See Anti-Trust Act; Interstate 
Commerce Acts, I; Trade-marks.

UNITED STATES. See Alien Enemies; Bridges; Claims; 
Contracts, 2-7; Emergency Fleet Corporation.
Contracts. See Jurisdiction, IV, 1, 2.
War power. See Constitutional Law, V; IX, 3.
Forfeitures. See id., VIII, 4.
Agents; Crim. Code, § 41. See Emergency Fleet Corpora-
tion, 2.
Debts due United States; priority. See Sureties.
Right to enjoin assertion of rights under leases of restricted 
allotments. See Indians, 8.

VERDICT. See Criminal Law, 3; Trial.

WAIVER, OF PRIVILEGE. See Constitutional Law, VIII, 
1-3.

WAR. See Alien Enemies; Constitutional Law, V; IX, 3.

WAR REVENUE ACT, 1898. See Taxation, I, 5-7.

WAR, SECRETARY OF. See Bridges, 3, 5.

WAREHOUSES. See Intoxicating Liquors.

WASTE. See Mines and Mining, 2, 3.

WATERS. See Boundaries; Bridges.
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WATER COMPANIES: pa ge
Adjustment of pipes on change of railroad grade crossing.
See Constitutional Law, IX, 21, 37.

WILLS. See Indians, 14, 15.

WISCONSIN. See Boundaries.

WITNESSES:
Competency. See Evidence, 6.
Self-incrimination. See Constitutional Law, VIII, 1-3.

WORDS AND PHRASES:
“ Agent.” See United States v. Strang................................... 491

“ Common carrier by railroad.” See Wells Fargo & Co. n .
Taylor............................................................................................. 175

“ Conspiracy.” See Duplex Co. v. Deering .............. 443

“ Deliver.” See Street v. Lincoln Safe Deposit Co......... 88

“ Delivery.” See Pere Marquette Ry. v. French & Co........ 538

“ Furnishing supplies.” See Piedmont Coal Co. n . Seaboard 
Fisheries Co.......................................... 1

“ Imposed,” taxes. See Cochran v. United States................ 387

“ Kept.” See Street v. Lincoln Safe Deposit Co.................... 88

“ Possess.” See id.

“ Secondary boycott.” See Duplex Co. v. Deering........ 443

“ Train.” See United States v. Northern Pac. Ry.............. 251

WORKMEN’S COMPENSATION LAWS. See Constitu-
tional Law, IV, 4; IX, 5.

WRIT OF ERROR. See Jurisdiction; Procedure.

WRITINGS. See Constitutional Law, VIII, 1-3; Bank-
ruptcy Act, 7; Trusts and Trustees.
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