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SUPREME COURT OF THE UNITED STATES.
ALLOTMENT OF JusticeEs, OctoBER TErRM, 1916.!

OrpER: There having been an Associate Justice of this
court appointed since the adjournment of the last term,

It is ordered, That the following allotment be made of the
Chief Justice and Associate Justices of this court among
the circuits agreeably to the act of Congress in such case
made and provided, and that such allotment be entered
of record, viz:

For the First Circuit, Oriver WENDELL HoLMES,
Associate Justice.

For the Second Circuit, Louis D. BrRanDEIS, Associate
Justice.

For the Third Circuit, ManLoN PiTNEY, Associate
Justice.

For the Fourth Circuit, Epwarp D. Wuite, Chief
Justice.

For the Fifth Circuit, J. C. McREYNOLDS, Associate
Justice.

For the Sixth Circuit, WizLiam R. DAy, Associate
Justice.

For the Seventh Circuit, Joun H. CLARKE, Associate
Justice.

For the Eighth Circuit, WiLLis VAN DEVANTER, Asso-
ciate Justice.

For the Ninth Circuit, JosepH McKENNA, Associate
Justice.

October 30, 1916.

1 For next previous allotment see 241 U. S., p. iv.
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CASES ADJUDGED

IN THE

SUPREME COURT OF THE UNITED STATES

AT

OCTOBER TERM, 1918.

PORTSMOUTH HARBOR LAND & HOTEL COM-
PANY ET AL. v. UNITED STATES.

APPEAL FROM THE COURT OF CLAIMS.
No. 381. Argued May 1, 1919.—Decided May 19, 1919.

Additional discharges of projectiles over part of plaintiff’s land, held
not to involve a taking of property. Peabody v. United Stales,
231 U. S. 530.

Applications for remand and for additional findings denied.

63 Ct. Clms. 210, affirmed.

THE case is stated in the opinion.

Mr. John Lowell, with whom Mr. Frank W. Hackett
was on the brief, for appellants.

Mr. Assistant Attorney General Brown, with whom Mr.
Charles H. Weston was on the brief, for the United States.

Memorandum opinion by Tar CHIEF JUSTICE.

Recovery was sought in the court below from the
United States for property taken by it as the result of the
alleged firing of guns in a fortification on the coast of
Maine and the passing of the projectiles over and across

(L
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a portion of the land alleged to have been taken. The
court finding that a former case by it decided against the
owners and here affirmed (Peabody v. United States, 231
U. 8. 530), for taking of the same land resulting from in-
stances of gun fire resulting from the same fort and guns,
was identical with this, except for some occasional sub-
sequent acts of gun fire, held that case to be conclusive
of this and rejected the claim on the merits.

Coming to consider this action of the court in the light
of the findings by it made, we are constrained to the con-
clusion that it was right and that no possible difference
exists between this and the Peabody Case. Before apply-
ing this conclusion we say that we find that the record
discloses no ground for the applications here made to
remand and for additional findings.

Judgment affirmed.

AMERICAN FIRE INSURANCE COMPANY ». KING
LUMBER & MANUFACTURING COMPANY.

ERROR TO THE SUPREME COURT OF THE STATE OF FLORIDA,
No. 308. Argued April 22, 1919.—Decided May 19, 1919.

A fire insurance company transacting business in a State other than
that of its incorporation is bound, in respect of such business, by
the laws of the State where the business is transacted. P. 9.

A Pennsylvania fire insurance corporation, through a series of years
issued a succession of policies on property in Florida, the business
being done through local brokers who applied for the insurance,
received and transmitted the premiums, drew their commissions
from the company and were consulted by it as to the subject-matter
insured and the other companies carrying insurance thereon. The
policies, executed in Pennsylvania and sent to the brokers by mail,
each contained a warranty for concurrent insurance throughout
its term in another specified company, but, with the knowledge
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of the brokers, a different company was substituted before the loss
occurred. A law of Florida in existence throughout the transac-
tions made any person who solicits insurance or procures applica-
tions therefor the agent of the insurer, anything in the application
or policy to the contrary notwithstanding, and made one who re-
ceives or receipts for money from the insured to be transmitted to
the insurer the agent of the latter “to all intents and purposes.”
Held, that, as applied to the case, so as to charge the company with
the brokers’ knowledge and effect a waiver of the warranty, the
Florida law did not deny full faith and credit to the laws of
Pennsylvania, or violate the privileges and immunities, due process,
or equal protection clauses of the Fourteenth Amendment. Id.
New York Life Insurance Co. v. Head, 234 U. S. 149, and Mu-
tual Life Insurance Co. v. Hilton-Green, 241 U. S. 613, distin-
guished.

In the interest of justice the court may decide the merits without
passing on a motion to dismiss that depends on a disputed proposi-
tion involving the merits. P. 14.

74 Florida, 130, affirmed.

THE case is stated in the opinion.

Mr. Gustavus Remak, Jr., with whom Mr. James F.
Glen was on the briefs, for plaintiff in error, made the
following points:

No question as to the power to annex conditions to the
right of a foreign corporation to do business in Fiorida
is involved, because the law attacked applies alike to in-
dividuals, firms, and corporations, domestic and foreign.

The Florida court refused to accept the construction
placed upon the statute by this court in Mutual Life In-
surance Co. v. Hilton-Green, 241 U. S. 613, and the con-
stitutionality of the act must be determined in view of the
construction put upon it by the Florida court.

The construction of the statute by the Florida court
conclusively makes the agent of an insured, who effects
insurance for him, the agent of the insurer, with unlimited
authority to bind the insurer, and forbids inquiry into the
facts, in violation of § 1 of the Fourteenth Amendment.
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Where matter of fact necessarily inheres in a cause of
action, concerning which there is dispute, no statute can
conclusively settle this matter of fact in favor of one class
of litigants against another class.

It is one thing to attribute effect to the convention of
the parties entered into under the admonition of the law,
and another thing to give to circumstances, may be acci-
dental, conclusive presumption, as proof establishing a re-
sult against property and liberty. Orient Insurance Co.
v. Daggs, 172 U. S. 566.

No Florida statute could operate on contracts effected
in Pennsylvania by a Pennsylvania insurance company
not doing business in Florida. Particularly could it not
operate in invitum to make strangers agents of a foreign
insurance company.

The policies were declared upon as Pennsylvania con-
tracts, and were Pennsylvania contracts.

In case of doubt, parties are presumed to contract with
reference to a law that will sustain their contracts in their
entirety.

The provisions of the policies conclude the whole con-
troversy if they are given effect.

Isolated transactions do not constitute doing business
by a foreign corporation.

The Florida statute never was intended to raise special
agents with limited authority into general agents.

The only cases tending to sustain the decision of the
Florida court are Stanhilber v. Insurance Co., 76 Wiscon-
sin, 285, and Brewing Co. v. Insurance Co., 95 Towa, 31,
decided in 1890 and 1895, respectively, and necessarily
overruled by Allgeyer v. Louistana, 165 U. S. 578, de-
cided in 1897.

All the other cases cited by the Florida court belong to
two classes: (1) Cases denying recovery on assessment
policies, in favor of the insurer, on the ground they vio-
lated the policy of the law in the States where they were
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sought to be enforced, which obviously are not authori-
ties to support recovery by the insured, and (2) cases hold-
ing that a foreign insurance company doing business in
another State through authorized agents submits itself
to the laws of that State, which obviously have no appli-
cation.

The request for information as to the property insured
and the insurance thereon was a necessary incident in
effecting the contract, which could not make the agents
of the insured agents of the insurer.

The allowance of the usual broker’s commission was
immaterial.

The ultimate analysis is that a Florida statute could not
be applied to the contracts of a Pennsylvania company
that never left its domicile in Pennsylvania so as to sub-
ject itself to the laws of Florida.

Mr. Benj. Micou, with whom Mr. John H. Treadwell
and Mr. E. D. Treadwell were on the brief, for defendant
in error.

Mr. Justice McKenna delivered the opinion of the
court.

Action on two fire insurance policies issued by plain-
tiff in error, to which we shall refer as the insurance com-
pany, to defendant in error, to which we shall refer as
the lumber company. Each policy was for the sum of
$2,500. There was total insurance on the property de-
scribed in the policies of $45,750, and it was provided
that the insurance company should only be liable for
its pro rata share of any loss caused by fire under the
provisions of the policies. The loss to the lumber com-
pany was $21,028.17, and the insurance company’s pro
rata share was on each policy $1,149.08.

There is not much dispute about the facts. There




6 OCTOBER TERM, 1918.

Opinion of the Court. 250 U. 8.

is considerable dispute about the inferences from them,
and facts and inferences were presented in a maze of
pleadings which terminated in a demurrer to a rejoinder
by the insurance company to replications of the lumber
company to the pleas of the insurance company to the
declaration in the case.

The court, in passing upon the demurrer, being of the
view that § 2765 of the General Statutes of Florida (infra)
was applicable, rendered judgment accordingly for the
lumber company on the policies for the sum of $2,298.16,
with interest at 89, from February 16, 1913, and the
sum of $300 as a reasonable attorney’s fee. The Supreme
Court of the State affirmed the judgment.

The controversy is not especially complicated of itself,
but it is made somewhat so by the manner of its presen-
tation. The form and issue of the policies and the fact
of fire and loss by it are not in dispute. The controversy
centers in the relation of a particular firm of insurance
brokers, residing at Tampa, Florida, to the insurance
company and the lumber company, whether they were
the agents of the former or of the latter under § 2765 of
the statutes of Florida and whether they could dispense
with the requirement of a clause in the policies called
the warranty clause. That clause, therefore, and § 2765
(and, we may say, also § 2777, the Supreme Court of
the State taking it into account) become essential ele-
ments of decision, and we exhibit them immediately.

Section 2765 is as follows:

“Any person or firm in this State, who receives or
receipts for any money on account of or for any contract
of insurance made by him or them, or for such insurance
company, association, firm or individual, aforesaid, or
who receives or receipts for money from other persons
to be transmitted to any such company, association, firm
or individual, aforesaid, for a policy of insurance, or any
renewal thereof, although such policy of insurance is not
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signed by him or them, as agent or representative of such
company, association, firm or individual, or who in any
wise, directly or indirectly makes or causes to be made,
any contract of insurance for or on account of such in-
surance company, association, firm or individual, shall
be deemed to all intents and purposes an agent or repre-
sentative of such company, association, firm or individ-
ual.”

Section 2777 is as follows:

“Any person who solicits insurance and procures ap-
plications therefor shall be held to be an agent of the
party issuing a policy upon such application, anything
in the application or policy to the contrary notwith-
standing.”

The warranty clause reads: “Warranted same gross
rate terms and conditions as and to follow the American
Central Ins. Co. of St. Louis, Mo., and that said Com-
pany has, throughout the whole time of this policy at
least $5,000 on the identical subject matter and risk and
in identically the same proportion on each separate part
thereof; otherwise, this policy shall be null and void.”

The clause was not complied with. The lumber com-
pany carried concurrent insurance, but not in the Mis-
souri company. The omission and substitution, it is al-
leged, were at the suggestion of Lowry and Prince, of
Tampa, Florida, who were the agents of the insurance
company and who, as such agents, caused and procured
the lumber company to renew its policies from time to
time, and finally the company, at the suggestion of Lowry
and Prince, substituted other policies for policies in the
Missouri company, with the knowledge of the insurance
company, such other companies being equal in credit and
responsibility to the Missouri company.

To these assertions the insurance company opposed
contentions of law and fact, not, however, by any one
pleading. The following are the facts it alleged, stated
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narratively: The insurance company is a Pennsylvania
corporation authorized to write and issue policies on
property outside of Pennsylvania. Lowry and Prince,
as brokers of the lumber company, applied for it (the
lumber company) to the insurance company for insurance
upon the lumber company’s property. Policies were
issued, and upon subsequent application policies were
continued to be issued, including those in suit. They
were executed in Philadelphia and delivered to Lowry
and Prince by mail. They each contained a warranty
such as has been set out as to the existence of concurrent
insurance with an approved and designated company
doing business in Florida, the names of the companies
being changed from time to time at Lowry and Prince’s
request, and’ finally the name of the American Central
Insurance Company of St. Louis, Missouri, being in-
serted, the ground of the request being that they were
the agents of that company and would know of any can-
cellations by it. Lowry and Prince were not agents of
the insurance company nor authorized ‘‘to represent
it in any manner, shape or form,” but as agents of the
lumber company transmitted to the insurance company
at its main office in Philadelphia the original and sub-
sequent applications for policies, and as such agents re-
ceived by mail the policies and transmitted the amount
of premiums to the company less the usual brokers’ com-
missions.

Besides statement of the above facts the rejoinder
contained the following denials: That by issuing the
policies to the lumber company the insurance company
was engaged in the transaction of business in the State
of Florida; that the lumber company paid Lowry and
Prince, for the insurance company,any premiums on the
policies; that Lowry and Prince were its agents; that
prior to the furnishing of the proofs of loss by the lumber
company the insurance company had any notice or
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knowledge that the Missouri company had canceled its
policies on the property insured and did not carry $5,000
on the identical subject-matter and risk; or that it ad-
vised or consulted with Lowry and Prince as to the ad-
visability of the risk or otherwise, except to the extent
that it did request information from them as to the
subject-matter insured and as to the companies carrying
insurance thereon.

It will be observed that the rejoinder raised no question
under the Constitution of the United States. That was
done by a demurrer to the replications of the lumber
company and was expressed, in effect, as follows: “The
legal predicate for the conclusion that Lowry and Prince
were the agents of the defendant [the insurance company]
rests upon § 2765 of the General Statutes of Florida”
and, further, if the section be so construed it violates
(a) the full faith and credit clause of the Constitution
of the United States in that the State of Florida would
thereby deny full faith and credit to the laws of the State
of Pennsylvania, and so construed, it violates (b) the
privilege and immunities clause, the due process clause and
the equal protection clause of the Fourteenth Amendment.

Some other matters were set forth in the demurrer
which we think are not material to mention. They only
express what is expressed in other places, that Lowry
and Prince were not the agents of the insurance company
but were and must be considered as agents of the lumber
company; and alleged that the policies were Pennsyl-
vania contracts, complied with the Pennsylvania law,
and that to construe them as the lumber company con-
tends they should be construed would be to deny that
law full faith and credit.

The ultimate question, then, is the relation in which
the insurance brokers stood to the respective companies.
The case would seem, therefore, not to be of broad com-
pass nor to justify the elaborateness of argument that
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has been addressed to it. We certainly do not consider
a review of the many cases cited by the insurance com-
pany necessary to be made.

The Florida law first demands attention. It is explicit
in its declaration. It was in existence when the policies
were executed, and when the policies of which they are
the successors were executed. There was, therefore,
a course of conduct and transactions through a succession
of years—not a single instance or an isolated one, as the
insurance company contends, but a number of instances
and all in relation. Nor does the case present an attempt
of the Florida law to intrude itself into the State of Penn-
sylvania and control transactions there; it presents simply
a Pennsylvania corporation having the permission of
that State to underwrite policies on property outside of
the State and the exercise of the right in Florida. And
necessarily it had to be exercised in accordance with the
laws of Florida. There was no law of Pennsylvania to
the contrary—mno law of Pennsylvania would have power
to the contrary. There is no foundation, therefore, for
the contention that full faith was not given to a law of
Pennsylvania, nor of a denial of a right to a citizen ! of
Pennsylvania, nor of a denial of due process or the equal
protection of the law.

The law of Florida, it is true, puts an element into the
transactions of the parties to insurance and makes the
person who solicits insurance and procures applications
the agent of the party issuing the policy, and this against
any provision in the policy to the contrary. And, even
farther, the law makes the person who receives or receipts
for money from the insured to be transmitted to the in-
surer the agent of the latter.

1A corporation is not a citizen within the meaning of the provi-
sion of the Constitution which secures the privileges and immunities
of citizens against state legislation. Orient Ins. Co. v. Daggs, 172
U. S. 557-561.
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There is nothing unreasonable in the conditions; they
regulate the transactions, do not prevent them, or even
embarrass them by ambiguity. A company is informed
what it may incur by underwriting insurance in the State,
and it cannot assert surprise or ignorance—certainly
the insurance company in the present case cannot do so.
It had knowledge or must be charged with knowledge of
the law. It dealt through Lowry and Prince during
a succession of years, permitted them to receive and
receipt for premiums and transmit them to it, and con-
sulted with them about the subject-matter and with
what companies the risk was divided. It accepted the
benefit of their action while premiums were being re-
ceived and new policies were being issued. It is rather
late to reject the consequence. Indeed, the attempt at
rejection suggests the possibility of the occurrence of
examples of like kind and may indicate the reason for
the enactment of the law—suggest that its purpose was
to preclude confusion and dispute as to the relation of
the broker to the parties respectively, and to preclude
an underwriter, after using the agency, from denying
responsibility.

These deductions are not contravened by the cases
cited by the insurance company. Its basic proposition
is that a State has no jurisdiction of persons or property
beyond its borders or of contracts executed beyond its
borders, and it invokes the proposition by the assertion
that the policies were Pennsylvania contracts and being
such were immune from regulation by Florida, and New
York Life Insurance Co. v. Head, 234 U. S. 149, is ad-
duced as typical. In that case the principle was expressed
that the laws of a State could not be extended beyond its
confines, and it was concretely applied in the case to
deny to the State of Missouri the right to extend its
authority into the State of New York and there forbid
a citizen of New Mexico and a citizen of New York from
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making a loan agreement in New York simply because
it modified a contract originally made in Missouri. The
difference between that case and this is manifest, and the
other cases relied on are not nearer in point. The Florida
statute does not attempt to invade Pennsylvania and
exercise control there. It stays strictly at home in this
record and regulates the insurance company when it
comes to the State to do business with the citizens of
the State and their property.

It is true the insurance company contends that its
transactions were all isolated ones, not such as to consti-
tute doing business in the State, and, besides, that it had
no permission to be in the State and could not be presumed
to be there against its laws; and, besides, again, its poli-
cies declared that they were to be effective in Pennsyl-
vania. Cases are cited which are assumed to support
these contentions. A review of them is unnecessary. The
contentions confuse a simple situation and would with-
draw from the jurisdiction of Florida transactions there
and give them another theatre and another control. In
other words, would displace the law by the very things it
precludes from such operation.

The challenging response of the insurance company is
that to give the law that effect is to bring it under the
condemnation of Mutual Life Insurance Co. v. Hilion-
Green, 241 U. 8. 613. That case considered the Florida
law, but did not deny its legality nor decide that the State
could not make the local broker, if the designated con-
ditions existed, the agent of an underwriter. It only
decided that the knowledge of the agent of misrepresenta-
tion and fraud by the insured could not be imputed to the
underwriter. It was naturally held that such imputation
was a perversion of the rule which imputes an agent’s
knowledge to his principal and its underlying reason
“that an innocent third party may properly presume the
agent will perform his duty and report all facts which affect
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the principal’s interest.” To so extend the law would be
a perversion of it, not a use to it—make it not a regulation
but an oppression. The present case is not open to that
condemnation. The lumber company was an ‘“innocent
third party” and could properly presume that Lowry and
Prince would and did perform their duty and report to
the insurance company their knowledge of the concurrent
insurance that was carried on the property, and that the
provision requiring it was equivalently complied with.
And there was not dereliction in the agents; the sub-
stituted security was not insufficient. If the power that
was exercised had no binding effect on the insurance
company it would be difficult to imagine what would have
under the Florida statute. Nor can we yield to the con-
tention that to so construe it is ‘““to raise special agents
with limited authority into general agents.”

The insurance company, however, insists that the poli-
cies constituted the contracts between it and the lumber
company and that they were not subject to subsequent
variation, and Lumber Underwriters v. Rife, 237 U. S.
605, is cited. The case is not apposite. There was an
attempt, in that case, to vary the written words of a con-
tract by a concurrent parol agreement; in other words, and
to quote those of the case, to establish by ‘‘parol proof
that at the very moment when the policy was delivered”
one of its provisions was waived. It was not decided that
there could not be a subsequent waiver of a provision of
a policy nor that the convention of the parties could not
be made subject to a law of the State.

Finally the insurance company contends that the Flor-
ida law, as aided by the decision of the Supreme Court of
the State, gives ‘“the agent of the insured unlimited author-
ity to bind the insurer, and forbids inquiry into the facts,
in violation of §1 of the 14th Amendment.” Phases of
the contention are covered by what we have said, and its
main foundation that inquiry into the facts is forbidden
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is not tenable. The facts were exhibited in the pleadings
and they showed that the conditions for the application of
the law existed. They showed insurance effected through
the brokers, Lowry and Prince, their communication with
the insurance company, their transmission of money to
it, the payment of their commission by the company, and
the consultation of the company with them as to the
‘“subject matter insured, and the companies carrying
insurance thereon,” to use the language of the rejoinder.
A motion to dismiss is made on the ground that the
federal questions raised were not passed upon by the
courts of the State, but that the courts rested their de-
cision on the fact that the contracts were made in Florida
rather than in Pennsylvania. That, however, was a dis-
puted proposition and the motion so far involved the
merits of the case that we have considered, under such
circumstances, justice would be better served by going

into the merits. Beaumont v. Prieto, 249 U. S. 554.
Judgment affirmed.

CALDWELL ET AL., COPARTNERS, TRADING AS
CALDWELL & DUNWODY, ». UNITED STATES.

APPEAL FROM THE COURT OF CLAIMS.
No. 325. Submitted April 23, 1919.—Decided May 19, 1919.

The provision of the General Railroad Right of Way Aet of March 3,
1875, granting a beneficiary railroad company the right to take
from the public lands adjacent to its line timber necessary for the
construction of its railroad, must be strictly construed, and does
not permit that portions of trees remaining after extraction of ties
be appropriated, either as a means of business or profit or to compen-
sate the agents employed by the railroad to do the tie-cutting. P. 19.

A grant of “timber” for purposes of railroad construction is not a
grant of “trees.”” P. 21.
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Section 8 of the Act of March 3, 1891, c. 561, 26 Stat. 1099, enacting
that, in proceedings growing out of trespasses on public timber
lands in Colorado and some other States, it shall be a defense that
the cutting or removal was by a resident of the State for agricul-
tural, mining, manufacturing or domestic purposes, under rules of
the Interior Department, ete., but providing that nothing in the act
contained shall operate to enlarge the rights of any railway com-
pany to cut timber on the public domain, gives no protection to
persons who, having cut ties as agents of a railroad company under
the Act of March 3, 1875, supra, seek to appropriate the remaining
tops of the trees cut, for the purpose of sale. P. 21.

The right to take timber granted by the Act of March 3, 1875, supra,
cannot be enlarged by a permission from an official of the General
Land Office. P. 22.

53 Ct. Clms. 33, affirmed.

THE case is stated in the opinion.

Mr. William C. Prentiss for appellants:

Under various laws and conditions similar situations
have been presented and uniformly, wherever a right to
cut or take timber has been recognized, the right to dis-
pose of it as incidental to its cutting or taking has followed.
United States v. Cook, 19 Wall. 591 ; Shiver v. United States,
159 U. S. 491; Stone v. Unated States, 167 U. 8. 178; 27
L. D. 366; 30 L. D. 88.

In all of these instances the right to cut the timber is
raised as an incident and carries with it the vesting of
title in the occupant to timber so lawfully cut. The right
of a railroad company to take timber for construction
purposes is an express grant. Taking ‘‘timber necessary
for the construction of its railroad” contemplates the
taking of trees. In the United States statutes the word
“timber” used collectively signifies standing trees. 28
Ene., 2d ed., 537, and cases cited.

In the absence of any express provision as to the dis-
position of lops and tops or other surplus, the principles
recognized in the cases of Indian occupants, homesteaders,
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and mineral claimants furnish the only reasonable solu-
tion.

The Land Department, in its regulations under this
act and the Act of June 3, 1878, authorizing the taking
of timber from mineral lands (see 8 Copp’s Land Owner,
p. 94; 9 ud. p. 100; 4 L. D. 150; Land Office Annual Re-
port, 1886, pp. 446, 451, 453), did not undertake to make
any declaration as to the ownership of the tops and lops
of trees, but merely made provisions against waste and
in avoidance of fire. It evidently regarded the tops, lops
and brush all as refuse, which, if not removed, should be
piled and burned.

The Land Department could lawfully authorize the
taking of the lops and tops in consideration of careful
piling of the brush so as to minimize the danger of forest
fires, even if the lops and tops did not pass to the railroad
company as part of the “‘timber’’ which it was authorized
to take.

To permit the railroad companies to use the surplus
tops, lops, etc., as an element in adjusting the compensa-
tion of agents employed to fell the trees and manufacture
therefrom the lumber required for construction purposes,
is promotive of the policy of the act and in accord with
the general policy of the Government.

And final recognition by the Land Department that the
right to dispose of “refuse” or ‘“‘surplus” is incidental to
the right to take timber for railroad construction purposes,
is evidenced by the instructions of the Commissioner to
the Chief of Field Service at Denver. A comparison of the
language of the several acts authorizing the taking of
timber from the public lands (Rev. Stats., § 5264; Acts of
1875, 1878, 1891,) shows that they contemplate the taking
of trees themselves and in none of them is any notice
taken of any surplus not available for the purposes spec-
ified. See Land Office Report for 1887, p. 480.

[Counsel here analyzed and criticised the opinion of the
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District Court in United States v. Denver & Rio Grande Ry.
Co., 190 Fed. Rep. 825, in comparison with the earlier
opinion of the Circuit Court of Appeals in the same case,
124 d. 159.]

It is alleged in the amended petition that the lands
where the timber was cut were designated for the purpose
by the Commissioner of the General Land Office, through
the Chief of Field Service, and that the tie slash was to be
utilized for the purposes specified in the Act of 1891 and
within the State of Colorado, thus bringing the case
clearly within that act. Uniled States v. Lynde, 47 Fed.
Rep. 297.

The opinion of Assistant Attorney General Van Devan-
ter, of November 27, 1899 (29 L. D. 322), to the effect
that this act does not authorize the sale of timber, went
only to sale of timber by the Secretary of the Interior
under assumed authority of the act.

The regulations of 1900 (29 L. D. 571, 572) declared
that the Act of 1891 (as well as the Act of 1878) did not
authorize the cutting of timber for sale to others. But
in 1904 the Circuit Court of Appeals for the Ninth Cir-
cuit, in United States v. Rossi, 133 Fed. Rep. 380, held
that such attempted restriction of the Act of 1878 was
beyond the power of the Land Department; and in 1905
this court, in United States v. United Verde Copper Co.,
196 U. S. 207, applied the same principle in declaring
void the provision of the same regulations declaring that
timber could not be cut for smelting purposes.

Mr. Assistant Attorney General Frierson for the United
States.

Mkr. Justice McKENNA delivered the opinion of the
court.

This action was brought by appellants to recover the
value of certain timber cut from the public lands of the
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United States in the State of Colorado, called ‘“tie slash”
or ‘““tie slashing,” the term being used to describe the tops
of trees the bodies of which have been used for making
railroad ties.

The right of recovery is based upon contracts with
the Denver, Northwestern & Pacific Railway Company,
which had been given the right to cut timber upon
the public lands adjacent to the line of its road by
the Act of Congress of March 3, 1875, c. 152, 18
Stat. 482.

The Court of Claims sustained a demurrer to the peti-
tion and dismissed it. To review that action this appeal
has been prosecuted.

Appellants were, in June, 1906, by due appointment of
the railway company, its timber agents, to cut timber
from the public lands for construction of the railroad
under the act of Congress. And by agreement with the
company they were given all of the ‘“tie slash” of the
trees cut down for the purpose. Pursuant to the contract,
and prior to October, 1906, they manufactured and de-
livered to the company 88,797 ties, which left a large
amount of ‘“tie slash.”

By a letter from one N. J. O’Brien, describing himself
as “Chief, Field Division, G. L. O.,” and expressed to be
by instructions from the Commissioner of the General
Land Office, there was granted to appellants authority to
cut timber under the act of Congress and ““to sell and
dispose of tops and lops of trees that” they ‘“may cut
for construction” of the road which could not be used for
road construction purposes. Inquiry first was to be made
of the officers of the railway company if they would pur-
chase the tops and lops appellants had on hand.

The letter contained a ruling of the Land Office that
contractors should confine their cutting strictly to such
timber as was needed by the railway company and that
such “refuse’” as resulted from such cutting might “be




CALDWELL v. UNITED STATES.

14. Opinion of the Court.

disposed of by the railroad company or by the contractors
without violation of existing law.”” A violation of the law,
it was stated, would require a notice to the company to
nullify the contract and agency and would subject the
contractors to be proceeded against ‘‘as in ordinary cases
of timber trespass.”

Thereafter appellants entered into another contract
with the company under which they manufactured addi-
tional ties and delivered them to it, and a further amount
of “tie slash” was left. A large amount of this appellants
agreed to sell to the Fraser River Timber Company, of
Denver, Colorado, and to the Leyden Coal Company, of
the same place, they sold 200 cars of mining props cut by
them from the ‘tie slash,” all to be used in the State of
Colorado.

March 2, 1907, the land from which the ties had been
cut was by presidential proclamation included in the
Medicine Bow National Forest and the officers of the For-
est Service permitted appellants to remove the poles al-
ready cut from the ‘“tie slash” and also to have all of
tops and refuse on the so-called “fireguard” 200 feet
wide along the railway for a distance of two miles, but
refused to allow them to have any of the remainder of the
“tie slash,” and took possession of and sold it; and the
proceeds were covered into the Treasury of the United
States. To recover the sum of the proceeds thus covered
into the Treasury, or such other amount as might be
found to have been received by the United States from
such sale, this action was brought.

The elements for consideration are not many. The
first of these is the Act of 1875, supra. It grants a right
of way to the railway company [the grant is to railroad
companies of a certain description—we make it partic-
ular for convenience] through the public lands of the
United States to the extent of 200 feet on each side of its
central line, and the right to take from the public lands
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adjacent to its line “ . . . timber necessary for the
construction of said railroad.” The right given is to take
“timber”” and this, it is argued, necessarily means “trees,”
and as there is no provision for disposition of what shall
be left of them after using such portions for railroad pur-
poses, it must be determined by ‘‘reason and analogy,”
and from these appellants argue that the railway company
was entitled to the “tie slash” as incident to its right to
cut under the act of Congress. They adduce United States
v. Cook, 19 Wall. 591; Shiver v. United States, 159 U. S.
491; Stone v. United States, 167 U. S. 178.

The instances of the cases, however, are not in analogy
to that of the case at bar. In the first the right was given
to Indians as a legitimate use of land reserved by them
from the cession of a larger tract to the United States,
the right of use and occupancy being unlimited. The
second case involved the cutting and sale of timber by a
homesteader and they were considered a use of the land,
his privileges with respect to standing timber being anal-
ogous to those of a tenant for life; the third case was of
like kind, and the other two cases were cited. Other cases
referred to by appellants struggled with the problem with-
out solving it and we need not review or comment upon
their reasoning nor consider some state cases.

The contention of appellants encounters the rule that
statutes granting privileges or relinquishing rights are to
be strictly construed; or, to express the rule more directly,
that such grants must be construed favorably to the
Government and that nothing passes but what is conveyed
in clear and explicit language—inferences being resolved
not against but for the Government. Wusconsin Ceniral
R. R. Co. v. United States, 164 U. S. 190; United Stales V.
Oregon & California R. R. Co., 164 U. S. 526. And the
Government invokes the rule in the present case and
cites in implied support of the invocation United States
v. Denver & Rio Grande Ry. Co. 150 U. 8. 1, and in express
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support of it United States v. Denver & Rio Grande Ry. Co.,
190 Fed. Rep. 825, 828. And these cases were cited by
the Court of Claims for its judgment.

The rule, it seems to us, is particularly applicable.
There was a grant of timber by the Act of March 3, 1875,
not of trees, but of timber for purposes of railroad con-
struction, not as a means of business or of profit; nor
could it be made an element, as contended, of compensa-
tion to the agents employed to cut it.

Appellants invoke the Act of March 3, 1891, c. 561, 26
Stat. 1095, 1099, in justification and as giving them a
right independently of their asserted right derived through
the railway company. Section 8 of that act provides that
in criminal prosecutions for trespass on public timber lands
in Colorado (and some other States) or toe recover timber
or lumber cut, it shall be a defense to show that the timber
was cut or removed from the lands for use in the State
by a resident thereof for agricultural, mining, manufactur-
ing or domestic purposes under the rules of the Interior
Department, and has not been transported out of the
State. But it is provided that nothing in the act contained
shall operate to enlarge the rights of any railway com-
pany to cut timber on the public domain, and there are
other provisions giving the Secretary of the Interior the
power to designate the tracts from which the timber may
be cut or to prescribe the rules and regulations for the
cutting,.

We think it is clear that appellants are not within the
provisions of the act. They are not and were not in the
designated classes nor contemplated the uses which the
act protects. They were agents of the railway company
for so much of the timber as was to be used in railroad
construction; of what was left they were simply vendors
for profit. To enable them to so use the act or to use it
for any but the designated purposes would be a violation
of that provision of the act which forbids its operation
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““to enlarge the rights of any railway company to cut
timber on the public domain”; it would make the act
available to a railroad as a means of profit or other pur-
pose than road construction. And its value would be a
temptation to do so. In this case it is alleged that the
value of the ‘““tie slash” that the officers of the Forest
Service took possession of (it was only part of that which
was cut) ‘“was, and is, $26,454.90.”

Finally, appellants rely upon the letter of the Chief,
Field Division, General Land Office, supra. The immedi-
ate answer is that made by the Court of Claims: the want
of power in the officer to enlarge the Act of March 3, 1875,
and to give rights in the public lands not conferred by it.

Judgment affirmed.

Mg. JusTicE McREYNOLDS took no part in the decision.

TAYABAS LAND COMPANY, ASSIGNEE AND SUC-
CESSOR OF VELASQUEZ ET AL. ». MANILA
RAILROAD COMPANY.

ERROR TO THE SUPREME COURT OF THE PHILIPPINE ISLANDS.
No. 331. Argued April 25, 1919.—Decided May 19, 1919.

Under §§ 246, 273, 496 and 497 of the Code of Civil Procedure of the
Philippine Islands, the Supreme Court of the Islands may review
the evidence touching the amount of an award reported by com-
missioners and accepted by the Court of First Instance in a con-
demnation case, and may find a different amount upon a prepon-
derance of the evidence and modify the judgment accordingly if
a motion for new trial has been made and exceptions taken as pro-
vided in the last-mentioned section. P. 24.

This court will accept a construction placed by the Supreme Court
of the Philippine Islands upon a local statute, if not clearly erro-
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neous, and will assume that that court duly considered and weighed
the testimony and commissioners’ report on the facts. P. 27,

This court cannot examine questions of faet in a case coming from
the Philippine court on writ of error. Id.

32 Phil. Rep. 286, affirmed.

THE case is stated in the opinion.

Mr. David A. Baer, with whom Mr. A. S. Crossfield and
Mr. S. W. O’Brien were on the brief, for plaintiff in error.

Mr. Edward S. Bailey for defendant in error,

Mr. Justice McKENNA delivered the opinion of the
court.

A case of eminent domain exercised by the railroad
company to condemn twelve small parcels of land in
Lucena, Province of Tayabas, Philippine Islands, in
accordance with the petition of the railroad company.

In accordance with the statutory provisions three
commissioners were appointed to hear the parties and in-
spect the properties. They subsequently reported that
the parties had been heard and that they, the commis-
sioners, had inspected the properties and examined the
same ‘‘inch by inch.”

They made further detail of their proceedings, set forth
certain causes for the increase in value of the properties
in the four or five years preceding the hearing, even be-
fore the coming of the railroad to the town ‘“‘so that the
value of land near Cotta was quoted at P2.00 up per
square meter, according to the importance and situation
of the land,” but that the railroad had ‘‘undoubtedly
greatly influenced the rise in the prices of the same lands.”
They reported, however, that, taking into consideration
all the circumstances, benefits to the railroad and others,
they unanimously fixed the values of the pieces of prop-
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erty belonging to the parties who were first impleaded
in the cause. These values it is not necessary to give nor
to designate the properties to which they were attached,
for the reason that the ownership of the properties, part
before and part after the rendition of the commissioners’
report, had become vested in the Tayabas Land Com-
pany.

In accordance with the report judgment was rendered
in favor of the land company for P81,412.75, with inter-
est at the rate of 69, from the date of taking possession
of the land.

Motions for new trials were denied and the case was
taken to the Supreme Court of the Islands by the rail-
road company, and that court modified the judgment
by reducing the award for one of the parcels, containing
16,094 square meters, to the sum of P6,500, and the dam-
ages for the remaining parcels were fixed at the same pro-
portionate amount.

The land company says, however, that ‘“‘the prime
question involved in this entire case is in its last analysis
one of value, that is, what is a fair value of the land taken
by the railroad company for its railroad station at Lu-
cena?” That, indeed, is the ultimate inquiry, but it de-
pends, according to other contentions, upon the power
of the Supreme Court over the report of the commission-
ers and to review and consider the evidence. In other
words, the weight that was to be given to the report of the
commissioners as a matter of fact and law under § 246 of
the Code of Civil Procedure of the Islands and to the
findings of the Court of First Instance under §§ 273 and
497 of the same code.

Section 273 describes the elements that must be con-
sidered in determining in a case where ‘‘the preponder-
ance or superior weight of evidence on the issues involved
lies,” and § 497 provides for the extent of the power of the
Supreme Court to review and dispose of the case on ap-
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peal, and it is contended that the Supreme Court was
bound, as the Court of First Instance was, to decide by
the preponderance of the evidence determined in the same
way. This may be conceded, and to what extent the Su-
preme Court satisfied the requirement of the section we
shall presently consider after we have given attention
to the more insistent contention based on § 246, which
reads as follows:

“Upon the filing of such report in court, the court shall,
upon hearing, accept the same and render judgment in
accordance therewith; or for cause shown, it may recom-
mit the report to the commissioners for further report of
facts; or it may set aside the report and appoint new
commissioners; or it may accept the report in part and
reject it in part, and may make such final order and judg-
ment as shall secure to the plaintiff the property essential
to the exercise of his rights under the law, and to the

defendant just compensation for the land so taken; and
the judgment shall require payment of the sum awarded
as provided in the next section, before the plaintiff can
enter upon the ground and appropriate it to the public

It will be observed that an alternative power is pre-
sented, either to accept the report and render judgment in
accordance therewith or to make other dispositions of it
or upon it; the latter, however, in a very general way.
And the absence of detail encourages and gives some
plausibility to controversy, but it is resolved, we think,
against the contention of the land company by the anal-
ysis of the Supreme Court of the section. The court
points out, quoting the section, that it may ‘“‘accept the
report in part and reject it in part;”’ and it observed that
that situation alone might limit the court’s power if it
were not also empowered ‘‘to make such final order and
judgment as shall secure to the plaintiff the property
essential to the exercise of his rights under the law, and
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to the defendant just compensation for the land so taken.”
A comprehensive power, we may instantly say, and one
required to be exercised and adequate when exercised to
pass upon and finally adjudge the designated rights. And
it gives facility to the statute, substitutes for circumlocu-
tion and delay, directness and expedition, qualities that a
statute of eminent domain should possess.

The court further pointed out that the ‘‘‘final order
and judgment’ are reviewable by this court by means of
a bill of exceptions in the same way as any other ‘action,””
and decided besides that § 496 of the Code was applicable.
That section gives power in the exercise of appellate
jurisdiction to ““affirm, reverse, or modify any final judg-
ment, order, or decree of the Court of First Instance.”
And this discretion, the Supreme Court in the present
case decided, extends to cases of eminent domain and,
where § 497 of the Code providing for motions for new
trial had been complied with, it, the court, might ‘‘ examine
the testimony and decide the case by a preponderance of
the evidence; or, in other words, retry the case on the mer-
its and render such order or judgment as justice and equity
may require.”” The final conclusion of the court was,
rejecting the contention of appellants, that it had power
““to change or modify the report of the commissioners by
increasing or decreasing the amount of the award’” if the
facts of the case justified. And it was the conclusion of
the court that the facts so justified; and, after a review of
prior cases, it rejected the contention that its conclusion
was in conflict with them.

It will be observed, therefore, that the court considered
that it was under the same obligation to determine the
case by the preponderance of the evidence as was the
Court of First Instance, and discharging its obligation, that
is, in determining upon the weight of the evidence, its esti-
mate of the values of the properties taken by the railroad
was different from that of the Court of First Instance.
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We are brought back, therefore, to the consideration
of § 246 and the contention of plaintiff in error that under
it the Supreme Court had transcended its powers in reduc-
ing the values found and reported by the commissioners
and “‘erred in holding as a matter of law that appellants
were not entitled to recover the amount fixed by the com-
missioners,” they being the tribunal to hear the evidence
and view the premises, and that under § 246, their report
being filed, the court was required ‘‘upon hearing to ac-
cept the same and render judgment in accordance there-
with,” there being no cause shown, it is contended, for
recommitting the report or exercising any of the other
alternatives permitted by the section.

But, as we have seen, as to its power of action upon the
report of the commissioners the court differed radically
with the land company, and if we should, in deference to
the land company’s contention, admit there is ambiguity
in § 246, we should be unable nevertheless to reverse the
ruling of the Supreme Court of the Islands upon the local
statutes, and we must assume the court gave considera-
tion to all of the testimony and estimated the weight to be
assigned to the report and to the declaration of the com-
missioners that they had examined ‘““inch by inch’ the
properties involved. We say this only in passing. The
case is here on writ of error and we cannot examine ques-
tions of fact. Santos v. Roman Catholic Church, 212 U.
S. 463; Ling Su Fan v. United States, 218 U. S. 302, 308;
Harty v. Victoria, 226 U. S. 12; Gauzon v. Compafiia Gen-
eral &c., 245 U. S. 86, 88.

Errors of law besides those stated above are asserted.
For instance the company contends that the court used
the evidence that had been introduced to prove title as
evidence of value and, further, assigned too much strength
to it. Both propositions are too intimately associated
with and dependent upon the whole case to be estimated
in separation. The court’s consideration, therefore, or its
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judgment upon them we cannot disturb. Indeed, the
contention of the land company is but an instance of its
broader contention of want of power in the Supreme
Court to review the findings of the Court of First Instance
or to disregard the report of the commissioners. Accept-
ing the decision of the court upon those propositions, we
necessarily affirm its judgment.

Judgment affirmed.

MRg. JusTicE BRANDEIS concurs in the result.

JOSEPH SCHLITZ BREWING COMPANY ». HOUS-
TON ICE & BREWING COMPANY ET AL.

CERTIORARI TO THE CIRCUIT COURT OF APPEALS FOR THE
FIFTH CIRCUIT.

No. 326. Submitted April 24, 1919.—Decided May 19, 1919.

A manufacturer of beer cannot claim the exclusive right to use brown
bottles with brown labels; but their adoption by a competitor may
contribute to a wrongful deception if combined with an imitative
inscription.

Held, that defendant’s label was so dissimilar to plaintiff’s in shape,
script, meaning, and mode of attachment, that it could not be said
to add appreciably to any deception that might arise from the
brown color of label and bottle.

241 Fed. Rep. 817, affirmed.

TuE case is stated in the opinion.

Mr. Russell Jackson for petitioner. Mr. John W. Mc-
Millan was on the brief.

Mr. H. M. Garwood for respondents. Mr. Jesse Andrews
and Mr. Walter H. Walne were on the brief.
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MR. Justick HoLmEs delivered the opinion of the court.

This is a bill in equity brought to restrain the use of a
trade-mark alleged to infringe the plaintiff’s or at least to
be used in a way that is calculated to deceive and unfairly
to interfere with the plaintiff’s good will. Both Courts
have found for the defendant, 241 Fed. Rep. 817, 154 C.
C. A. 519, so that the only question that we shall consider
is whether upon inspection it can be said as matter of law
that the admitted acts of the defendant are a wrong of
which the plaintiff can complain.

Both parties sell beer in brown bottles with brown labels
and the plaintiff conceded below and still with some un-
willingness seems to concede that, although perhaps it
first introduced them in this connection and this place,
it cannot claim the brown bottle, the brown label, or the
two combined. These could be used without a warning,
such as sometimes is required, that the beer was not the
plaintiff’s. The only question is how the additional ele-
ment, the form of the inscription, should be treated. It
often is said that the plaintiff must show a deception aris-
ing from some feature of its own not common to the pub-
lic. United States Tobacco Co. v. McGreenery, 144 Fed.
Rep. 531, 532, cited by the Court below. But so stated
the proposition may be misleading. It is not necessary
that the imitation of the plaintiff’s feature taken alone
should be sufficient to deceive. It is a fallacy to break the
fagot stick by stick. It would be enough if taken with the
elements common to the public the inscription accom-
plished a result that neither would alone. New England
Awl & Needle Co. v. Marlborough Awl & Needle Co., 168
Massachusetts, 154, 156.

But it is true that the unlawful imitation must be what
achieves the deception, even though it could do so only on
the special background lawfully used. The question
again narrowed is whether that is the case here. The
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shape of the defendant’s label is different from the plain-
tiff’s; the script upon it not only is wholly different from
the other in meaning, to one who reads the two, but hardly
can be said to resemble it as a picture. The two labels are
attached to the bottles in quite unlike modes. The Schlitz
is applied in a spiral around the length of the bottle so as
to make the ends of the label parallel to the sides of the
glass. The defendant’s is pasted around the bottom of
the bottle in the usual way. This diversity of itself ren-
ders mistake unlikely. If there were deception it seems to
us that it would arise from beer and brown color and that
it could not be said that the configuration appreciably
helped. Coats v. Merrick Thread Co., 149 U. S. 562, 573.
Beyond stating the principles to be applied there is little
to be said except to compare the impression made by the
two, or, if that form of statement is preferred, the memory
of Schlitz with the presence of the defendant’s bottles
as marked.

Decree affirmed.

Mg. Justicke McKenna and Mgz. Justice Priney
dissent.

COLEMAN, SURVIVING ADMINISTRATRIX OF
COLEMAN, ». UNITED STATES.

APPEAL FROM THE COURT OF CLAIMS.
No. 343. Argued April 29, 1919.—Decided May 19, 1919.

A tax demanded and paid under § 29 of the War Revenue Act of
June 13, 1898, c. 448, 30 Stat. 448, on a contingent beneficial in-
terest not vested prior to July 1, 1902, contrary to the Refunding
Act of June 27, 1902, c. 1160, § 3, 32 Stat. 406, is a tax ““erroneously
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collected” within the meaning of the Act of July 27, 1912, c. 256,
37 Stat. 240, although the payment was without protest or reserva-
tion, and under that act the right to a refund is barred if the claim
was not presented to the Commissioner of Internal Revenue on or
before January 1, 1914.

53 Ct. Clms. 628, affirmed.

THE case is stated in the opinion.
Mr. H. T. Newcomb for appellant.
The Solicttor General for the United States.

Mgr. Justice HorMmEs delivered the opinion of the
court.

This is a suit to recover $6,721.71 paid for a tax upon
the distributive shares of the children of Walter H. Cole-
man in his personal property. The tax was demanded and
paid under the Act of June 13, 1898, c. 448, § 29, 30 Stat.
448, 464, 465. The later Act of June 27, 1902, c. 1160,
§ 3, 32 Stat. 406, directed the refunding of so much of
such taxes ‘‘as may have been collected on contingent
beneficial interests which shall not have been vested prior
to July first,” 1902, and forbade a tax to be imposed upon
such an interest. On July 1, 1902, Coleman was dead but
his debts had not been paid, the year allowed for the proof
of claims against his estate had not expired, and the ex-
penses of administration had not been ascertained. There-
fore, it is said, the interest of his children still was con-
tingent. United States v. Jones, 236 U. 8. 106. McCoach
v. Pratt, 236 U. S. 562. The tax was collected on May 29,
1903. On March 17, 1914, the claimants applied to the
Collector of Internal Revenue and through him to the
Commissioner of Internal Revenue to refund it. The ap-
plication was rejected and on March 9, 1916, the claimant
began this suit. The Court of Claims held that it was
barred by the Act of July 27, 1912, c. 256, 37 Stat. 240.
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That statute provides that ““all claims for the refunding
of any internal tax alleged to have been erroneously or
illegally assessed or collected’” under the above men-
tioned § 29 of the Act of June 13, 1898, ‘“or of any sums
alleged to have been excessive, or in any manner wrong-
fully collected under the provisions of said Act may
be presented to the Commissioner of Internal Revenue on
or before the first day of January, nineteen hundred and
fourteen, and not thereafter.” By § 2 payment of claims
so presented is directed. The act is entitled “An Act
Extending the time for the repayment of certain war-
revenue taxes erroneously collected,” and the claimant
contends that the present claim is not of that sort, that
this tax having been paid without protest or any reserva-
tion of rights, the claim is only for a bounty conferred by
the Act of 1902 and that the benevolence of that act
never has been withdrawn. But, bounty or not, the
direction in the Act of 1902 was on the footing that the
sums ordered to be repaid were collected erroneously,
Vanderbilt v. Eidman, 196 U. S. 480, and was an order for
the refunding of a tax alleged to have been erroneously
collected. The present tax had not been collected when
the Act of June 27, 1902, was passed, but was collected
afterwards contrary to its terms. There was little bounty
in its application to such a case. No argument can make
it plainer than do the words themselves that the Act of
1912 applies to the present claim, and that it was pre-
sented too late.

Judgment affirmed.




SAGE v. UNITED STATES.

Argument for the United States.

SAGE ET AL., EXECUTORS OF SAGE, v. UNITED
STATES.

APPEAL FROM THE COURT OF CLAIMS.

No. 344. Argued April 29, 1919.—Decided May 19, 1919.

A suit against a collector of internal revenue to recover money wrong-
fully collected as taxes is personal, notwithstanding the statutory
provisions for preliminary appeal to the Commissioner, appearance
by the district attorney, and payment by the United States in
certain cases; and, since the United States is not privy to the judg-
ment, a recovery of part in a suit for the whole against the collector,
and satisfaction of the judgment by the United States, do not bar
a suit against the United States for the remainder in the Court of
Claims. P. 36.

Claims already presented to the Commissioner under the Act of
June 27, 1902, c. 1160, § 3, 32 Stat. 406, for taxes on contingent
legacies erroneously collected under § 29 of the War Revenue Act
of June 13, 1898, and satisfied in part only through a suit against
the collector, need not be presented anew in order to obtain, as to
the residue, the benefit of the Refunding Act of July 27, 1912,
c. 256, 37 Stat. 240. P. 38.

The Act of 1912, supra, created new rights; its only condition is that
the claims shall have been presented not later than January 1, 1914;
and the limitation on suit in the Court of Claims (Rev. Stats.,
§ 1069) does not begin before that date. P.38.

So keld where the claim had been presented under the Act of 1902,
supra, rejected, and in part satisfied through suing the collector,
and suit for the residue was begun in the Court of Claims January 23,
1917, application for repayment having been made September 7,
1916, and rejected October 30. Id.

53 Ct. Clms. 628, reversed.

THE case is stated in the opinion.

Mr. H. T. Newcomb for appellants.

The Solicitor General for the United States:
The ground of the present suit is that the taxes in ques-
tion were erroneously collected on ‘‘contingent beneficial
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interests’ contrary to the Act of June 27, 1902. Since
the latter act was in force at the time the former suit was
brought it can only be presumed that the suit was based
on the same ground. But whether it was or not is im-
material since the subject-matter of the suit was the
same. Northern Pacific Ry. Co. v. Slaght, 205 U. S. 122,
130, 131; Stark v. Starr, 94 U. S. 477, 485.

From the decision in Ward v. Sage, 185 Fed. Rep. 7, it
conclusively appears that the subject-matter of that suit
was identical with the subject-matter of the present one.

While the United States was not eo nomine a party to
the record, the former suit obviously was in effect a suit
against the United States, under statutes authorizing it
to be so brought, and the least that can possibly be said
is that the United States was a privy to the suit. The re-
quirements of the doctrine of res judicaia therefore are
amply met.

While there undoubtedly exists at common law a
right of action against a tax collector to recover sums
wrongfully collected and paid under protest, such a suit
when brought against a collector of internal revenue
is in substance a suit against the United States, the
Government by the statutes having consented to be sued
in the name of the collector. This conclusion follows from
a consideration of the provisions of the statutes relating
to such suits. Siate Ratlroad Taxzes, 92 U. S. 575, 613;
Crocker v. Malley, 249 U. S. 223; Philadelphia v. The
Collector, 5 Wall. 720, 733; Andreae v. Redfield, 98 U. S.
225, 233.

The claim for $33,665.39, not having been presented to
the Commissioner of Internal Revenue prior to January 1,
1914, is barred by the Act of July 27, 1912.

The claim filed in August, 1903, cannot be the basis of
the present suit. That claim was merged into and ex-
tinguished by the judgment. The present suit is for the
difference between the amount of the judgment recovered

1)
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on the former claim and the whole amount of the tax, viz.,
$33,665.39, and no claim for this amount has ever been
presented to the Commissioner of Internal Revenue, al-
though application for the payment thereof was made to
the Secretary of the Treasury on September 7, 1916.
The former claim was filed simply as an essential pre-
requisite to the bringing of a suit against the collector of
internal revenue (see § 3226, Rev. Stats.), and was merged
into and extinguished by the judgment recovered in that
suit.

No claim presented by the appellants, or any of them,
was pending on file when the Act of July 27, 1912, was
passed. None has been filed since. The claim therefore
could not be considered.

If it be contended that the purpose of the Act of 1912
was to give to holders of claims the right to have those
filed or to be filed prior to January 1, 1914, paid by the
Secretary of the Treasury, clearly there was no provision
that a claim filed which had been rejected and on which
suit had been brought and the judgment rendered thereon
satisfied by the United States should be treated as a
pending claim.

If the portion rejected as a valid claim in that suit
could be again asserted by virtue of the Act of 1912,
clearly a claim for that portion must be presented, not
only because claimants insist it is different from the claim
as an entirety and severable, but because the former claim
filed was no longer pending but had been acted on and
terminated as a claim.

If the present suit be regarded as based on the claim
filed in August, 1903, then the suit is itself barred. Claims
under § 3 of the Act of June 27, 1902, being payable
on presentation, it follows that the claim [7. e., cause of
action] “first accrues” when the application for refund is
made, within the meaning of § 1069, Rev. Stats., (Jud.
Code, § 156). United States v. Taylor, 104 U, 8, 216;
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Unated States v. Cooper, 120 U. 8. 124, 126; Rice v. United
States, 122 U. S. 611, 620; United States v. Wardwell, 172
U. S. 48.

Me. Justice HorMEs delivered the opinion of the court.

This is a claim under the Acts of June 27, 1902, c. 1160,
§ 3, 32 Stat. 406, and of July 27, 1912, ¢. 256, 37 Stat.
240, to have refunded a tax collected under the Act of
June 13, 1898, c. 448, § 29, 30 Stat. 448, 464, 465, upon
legacies to the wife and children of the testator Dean
Sage. The petition was dismissed by the Court of Claims
on demurrer. The testator died domiciled in New York
on June 23, 1902, so that the debts of the estate were
not ascertained and, as decided in McCoach v. Prait, 236
U. 8. 562, the legacies were not ‘“absolutely vested in
possession or enjoyment’’ before July 1, 1902, and there-
fore by the terms of the Aect of 1902 were not sub-
ject to the tax under the above mentioned §29. A tax
of $63,940.88 was collected, however, in June, 1903. On
August 24, 1903, an application to have it refunded on
the ground that the legacies were not subject to taxation
under §29 was made to the Commissioner of Internal
Revenue, but was denied in the following month. Two
years later the petitioners sued the Collector and in May,
1912, got judgment for $30,275.49, with interest and costs,
which was satisfied by the United States. McCoach v.
Pratt, supra, and United States v. Jones, 236 U. S. 106,
had not been decided at that time and it was held that
some of the interests were vested in enjoyment. Ward
v. Sage, 185 Fed. Rep. 7. This suit is for the unrepaid
residue and was begun on January 23, 1917. The Govern-
ment contends that the judgment and also the Act of
July 27, 1912, c. 256, § 1, 37 Stat. 240, are bars to the
present claim.

The former judgment is not a bar. It is true that the
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statutes modify the common-law liability for money
wrongfully collected by duress so far as to require a pre-
liminary appeal to the Commissioner of Internal Revenue
before bringing a suit. Rev. Stats., § 3226. It is true also
that it is the duty of the District Attorney to appear for
the collector in such suits, Rev. Stats., § 771; that the judg-
ment is to be paid by the United States and the Collector
is exempted from execution if a certificate is granted by
the Court that there was probable cause for his act,
Rev. Stats., § 989; and that there was a permanent
appropriation for the refunding of taxes illegally col-
lected. Rev. Stats., § 3689 (17). No doubt too, if it
appeared in a suit against a collector who had acted with
probable cause and had turned over his money to the
United States, that a part of the tax properly was due
to the United States, unnecessary formalities might be
omitted and the sum properly due might be retained. Of
course, the United States in such a case could not re-
quire a second payment of that sum. Crocker v. Malley,
249 U. S. 223. But no one could contend that technically
a judgment of a District Court in a suit against a collector
was a judgment against or in favor of the United States.
It is hard to say that the United States is privy to such
a judgment or that it would be bound by it if a suit were
brought in the Court of Claims. The suit is personal and
its incidents, such as the nature of the defenses open and
the allowance of interest, are different. It does not con-
cern property in which the United States asserts an in-
terest on its own behalf or as trustee, as in Minnesota v.
Hitcheock, 185 U. S. 373, 388. At the time the judgment
is entered the United States is a stranger. Subsequently
the discretionary action of officials may, or it may not,
give the United States a practical interest in the amount
of the judgment, as determining the amount of a claim
against it, but the claim would arise from the subsequent
official act, not from the judgment itself. United States v.
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Frerichs, 124 U. S. 315. But perhaps it would be enough
to say that if the judgment otherwise were a bar the bar
would be removed by the subsequent enactment of the
Act of July 27, 1912, c. 256, 37 Stat. 240, upon which,
as well as the Act of 1902, this claim is based.

The Act of July 27, 1912, after providing in § 1 for the
presentation of claims for taxes erroneously collected
under the above mentioned § 29, as stated in the pre-
ceding case of Coleman v. United States, ante, 30, directs
repayment in § 2 to “such claimants as have presented
or shall hereafter so present their claims,” and establish
them. The claimants had presented their claim, and so
had complied with the letter of the act. But it is said
that they filed it simply as a prerequisite to their suit
against the Collector and that its effect was extinguished
by the judgment in that suit. This argument reads into
the words of the statute what is not there and reads what
was there out of the claim. The claim was presented to
the Commissioner of Internal Revenue to get the money.

- 'The suit was only the undesired alternative in case the
Commissioner rejected the claim. It plays no part in
the question that we now are considering. Suppose that
no suit had been brought we can see no ground for deny-
ing that the claim would have been presented within the
meaning of the act. It did not have to be a claim under
the act as the statute in terms contemplated that it might
have been presented before the statute was passed. But
if the presenting was sufficient before the suit was brought
it is sufficient now. The statute of course does not con-
fine its act of justice to unrejected claims.

The Act of 1912 applied in terms to “all claims for the
refunding of any internal tax alleged to have been errone-
ously or illegally assessed or collected ” under the above
mentioned § 29. The only condition was that it should
have been presented not later than January 1, 1914. Un-
til that time no statute of limitations could begin to run.




ARKANSAS ». MISSISSIPPI.
33. Syllabus.

After the act was passed an application was made on
September 7, 1916, to the Secretary of the Treasury for
repayment of the residue of the erroneously .collected tax.
It was rejected on October 30, 1916, on the mistaken
ground that the judgment against the Collector finished
the matter. This suit was brought on January 23, 1917,
and so was within the six years allowed by Rev. Stats.,
§ 1069, for suits in the Court of Claims. The Act of 1912,
like that of 1902, created rights where they had not existed
before, United States v. Hvoslef, 237 U. S. 1, 12, 13, and
the claimant’s rights are not barred. See further James v.
Hucks, 110 U. 8. 272.

Judgment reversed.

STATE OF ARKANSAS ». STATE OF MISSISSIPPI.

IN EQUITY.
No. 7, Original. Argued March 3, 4, 1919.—Decided March 19, 1919.

Under Equity Rule 31, a replication held not required in order to put
in issue the allegations of the answer. P. 41.

The act admitting Mississippi as a State describes the boundary as
beginning “on the river Mississippi’’ and, after other courses, ex-
tending again “to the Mississippi river, thence up the same to the
beginning”’; the act admitting Arkansas describes the boundary
as “beginning in the middle of the main channel of the Mississippi,”
thence along other courses, and back “to the middle of the main
channel of the Mississippi river; thence up the middle of the main
channel of the said river to the . . . point of beginning.”
Held, that the boundary between the two States as fixed by the acts
was the middle of the main channel of navigation, and not a line
equidistant from the banks of the river. P. 43. Arkansas v. Ten~-
nessee, 246 U. S. 158.

it does not appear that any specific agreement was entered into be-
tween the States of Mississippi and Arkansas, under the Joint
Resolution of Congress of January 26, 1909, 35 Stat. 1161, author-
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izing an agreement or compact “to fix the boundary line between
said States, where the Mississippi River now, or formerly, formed
the said boundary line,” and to make mutual cessions of lands
separated by changes in the river, settle jurisdiction as to offenses
on the river, ete. P. 43.

The court finds no occasion in the constitutions, laws or decisions of
the two States, or in acquiescence, and practices of the inhabitants
of the disputed territory in recognition of another boundary, to
depart from the principle which makes equality of navigation the
controlling consideration in fixing the boundary between States
separated by a navigable stream. P. 44.

In case of an avulsion, the boundary line is to be fixed at the middle
of the main channel of navigation as it was just previous to the
avulsion. P. 45.

The location of the disputed line will be left in the first instance to
commissioners to be appointed by the court upon suggestions of
counsel, with power to take further proofs as may be authorized
by the interlocutory decree to be entered herein. P. 47,

THE case is stated in the opinion.

Mr. Herbert Pope, with whom Mr. John D. Arbuckle,
Attorney General of the State of Arkansas, Mr. John M.
Moore and Mr, Albert M. Kales were on the brief, for
plaintiff.

Mr. Garner W. Green, with whom Mr. Ross A. Collins,
Attorney General of the State of Mississippi, Mr. Gerald
Fitzgerald, Mr. George F. Maynard and Mr. Marcellus
Green were on the brief, for defendant.

MR. JusticE DAy delivered the opinion of the court.

This is a suit brought to determine a portion of the
boundary line between the States of Arkansas and Missis-
sippi. It appears that at the place in dispute the Missis-
sippi River formerly had its course from Friar’s Point in
a southwesterly direction, then made a turn to the south,
flowing in a southerly direction, then a turn towards the
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west in the shape of a half moon, then a sharp turn to
the north and flowing northerly, and thence westerly,
making a bend in the river in the shape of a horseshoe,
which was known as Horseshoe Bend. It is averred in
the bill, that in 1848 the river suddenly left its course
and ran westerly across the points of the bend, cutting
off a tract of land which has become known as Horse-
shoe Island. The answer avers that this avulsion oc-
curred in 1842; but the exact date is immaterial. That it
did oceur is clearly established, and it is generally spoken
of in the testimony as happening in 1848. We may say
preliminarily that we find no substance in the contention
of the respondent that the allegations of the answer must
be taken as true for want of replication. Under new
Equity Rule 31 in a case of this character no replication
is required in order to make the issues.

The State of Arkansas contends that the old course of
the river before the avulsion was within a body of water
now known as Horseshoe Lake or Old River, a body of
water of considerable length and depth. The State of
Mississippi contends that the old river ran through a body
of water still remaining, but considerably further to the
north, and known as Dustin Pond, and that before the
avulsion the course of the river on the upper side of the
Bend was considerably to the westward of the course
claimed by Arkansas, and ran where now there is a slough
not far from the middle of Horseshoe Island. These di-
verse claims are illustrated by an examination of the map,
exhibit A, attached to the bill.

As we view the case it is practically controlled by the
decision of this court in Arkansas v. Tennessee, 246 U. S.
158. In view of that decision we are relieved of the neces-
sity of a discussion in detail of much that is urged upon
our attention now. Arkansas was admitted to the Union
June 23, 1836 (5 Stat. 50, 51) by an act of Congress which
as to its boundaries provided:
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“Beginning in the middle of the main channel of the
Mississippi river, on the parallel of thirty-six degrees
north latitude, running from thence west, with the said
parallel of latitude, to the Saint Francis river, thence up
the middle of the main channel of said river to the paral-
lel of thirty-six degrees thirty minutes north; from thence
west to the southwest corner of the State of Missouri;
and from thence to be bounded on the west, to the north
bank of Red river, by the lines described in the first article
of the treaty between the United States and the Cherokee
nation of Indians west of the Mississippi, made and con-
cluded at the city of Washington, on the 26th day of
May, in the year of our Lord one thousand eight hundred
and twenty-eight; and to be bounded on the south side
of Red river by the Mexican boundary line, to the north-
west corner of the State of Louisiana; thence east with
the Louisiana State line, to the middle of the main channel
of the Mississippi river; thence up the middle of the main
channel of the said river to the thirty-sixth degree of north
latitude, the point of beginning.”

Mississippi had previously been admitted to the Union
by an act of Congress April 3, 1818, (3 Stat. 348), which
provided:

““Beginning on the river Mississippi at the point where
the southern boundary line of the state of Tennessee
strikes the same, thence east along the said boundary
line to the Tennessee river, thence up the same to the
mouth of Bear Creek, thence by a direct line to the north-
west corner of the county of Washington [Alabama], thence
due south to the Gulf of Mexico, thence westwardly,
including all the islands within six leagues of the shore,
to the most eastern junction of Pearl river with Lake
Borgne, thence up said river to the thirty-first degree of
north latitude, thence west along the said degree of lati-
tude to the Mississippi river, thence up the same to the
beginning.”
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It will be observed that the language of the Mississippi
act, so far as now important to consider, fixes the boundary
upon the Mississippi River as “‘up the same to the begin-
ning,” and the language of the Arkansas act is: “‘beginning
in the middle of the main channel of the Mississippi
river . . . thence east, with the Louisiana State line,
to the middle of the main channel of the Mississippi river,
thence up the middle of the main channel of the said
river to the thirty-sixth degree of north latitude, the point
of beginning.”

The State of Arkansas contends that these acts of Con-
gress fix the middle of the channel of navigation as it
existed before the avulsion as the boundary line between
the States. By the State of Mississippi it is contended
that the boundary line is a line equidistant from the well
defined banks of the river. Language to the same effect
as that contained in the acts of admission now before us
was before this court in the case of Arkansas v. Tennessee,
supra, and in that case the subject was considered, and
the meaning of the Arkansas act, and similar language
in the act admitting the State of Tennessee, was inter-
preted. The rule laid down in Towa v. Illinots, 147 U.S. 1,
was followed, and it was held that where the States of
the Union are separated by boundary lines described as
“a line drawn along the middle of the river,” or as ‘“the
middle of the main channel of the river,” the boundary
must be fixed at the middle of the main navigable channel,
and not along the line equidistant between the banks.
We regard that decision as settling the law, and see no
reason to depart from it in this instance.

It is urgently insisted that the laws and decisions of
Arkansas and Mississippi are to the contrary, and our
attention is called to Joint Resolution of Congress of 1909,
35 Stat. 1161, which provides:

“That the consent of the Congress of the United States
is hereby given to the States of Mississippi and Arkansas
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to enter into such agreement or compact as they may deem
desirable or necessary, not in conflict with the Constitution
of the United States, or any law thereof, to fix the bound-
ary line between said States, where the Mississippi River
now, or formerly, formed the said boundary line and to
cede respectively each to the other such tracts or parcels of
the territory of each State as may have become separated
from the main body thereof by changes in the course or
channel of the Mississippi River and also to adjudge and
settle the jurisdiction to be exercised by said States, respec-
tively, over offences arising out of the violation of the laws
of said States upon the waters of the Mississippi River.”
Approved January 26, 1909.

No specific agreement appears to have been entered
into under this act; but it is insisted that Arkansas
and Mississippi by their respective constitutions have
fixed the boundary line, as it is now claimed to be
by the State of Mississippi, and that such boundary
line has become the true boundary of the States irre-
spective of the decision of this court in Towa v. Illinots,
supra, followed in Arkansas v. Tennessee, supra. We
have examined the constitutions and decisions of the
respective States, and find nothing in them to change
the conclusions reached by this court in determining the
question of boundary between States. A similar con-
tention was made in Arkansas v. Tennessee as to the
effect of the Arkansas and Tennessee legislation and de-
cisions, and the contention that the local law and decisions
controlled in a case where the interstate boundary was
required to be fixed, under circumstances very similar to
those here presented, was rejected. In that case the
Arkansas cases, which are now insisted upon as authority
for the respondent’s contention, were fully reviewed. The
Mississippi cases called to our attention, of which the
leading one seems to be The Steamboat Magnolia v. Mar-
shall, 39 Mississippi, 109, as well as the legislation of the
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State, seem to sustain the claim that local jurisdiction
and right of soil to the middle of the river, is fixed by a
line equidistant from the banks. But whatever may be
the effect of these decisions upon local rights of property
or the administration of the eriminal laws of the State,
when the question becomes one of fixing the boundary
between States separated by a navigable stream, it was
specifically held in Towa v. Illinots, supra, followed in
later cases, that the controlling consideration is that
which preserves to each State equality in the navigation
of the river, and that in such instances the boundary
line is the middle of the main navigable channel of the
river. In Arkansas v. Tennessee, supra, p. 171, we said:
““The rule thus adopted, [that declared in Towa v. Illinots]
known as the rule of the ‘ thalweg,’ has been treated as set
at rest by that decision. Loutsiana v. Mussisstppr, 202
U. 8. 1, 49; Washington v. Oregon, 211 U. S. 127, 134;
214 U. 8. 205, 215. The argument submitted in behalf
of the defendant State in the case at bar, including a
reference to the notable recent decision of its Supreme
Court in State v. Muncie Pulp Co. (1907), 119 Tennessee,
47, has failed to convince us that this rule ought now,
after the lapse of twenty-five years, to be departed from.”

We are unable to find occasion to depart from this rule
because of long acquiescence in enactments and decisions,
and the practices of the inhabitants of the disputed ter-
ritory in recognition of a boundary, which have been given
weight in a number of our cases where the true boundary
line was difficult to ascertain. (See Arkansas v. Tennessee,
supra, and the cases cited at p. 172.)

This record presents a clear case of a change in the
course of the river by avulsion, and the applicable rule
established in this court, and repeatedly enforced, re-
quires the boundary line to be fixed at the middle of the
channel of navigation as it existed just previous to the
avulsion. The location and determination of such bound-
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ary is a matter which we shall leave in the first instance
to a commission of three competent persons to be named
by the court upon suggestion of counsel, as was done in
Arkansas v. Tennessee. See 247 U. S. 461. This com-
mission will have before it the record in this case, and
such further proofs as it may be authorized to receive
by an interlocutory decree to be entered in the case.
Counsel may prepare and submit the form of such decree.

BALL ENGINEERING COMPANY v». J. G. WHITE
& COMPANY.

CERTIORARI TO THE CIRCUIT COURT OF APPEALS FOR THE
SECOND CIRCUIT.

No. 227, Argued March 13, 1919.—Decided May 19, 1919.

A provision in a construction contract that in case of annulment
“the United States all have the right to take possession of, wherever
they may be, and to retain all materials, tools, buildings, tram-
ways, cars, etc., or any part or parts of same prepared for use or in
use in the prosecution of the work, . . . under purchase, at
a valuation to be determined by the Engineer Officer in charge,”
held not applicable, in invitum, to property belonging to, and
which had been used in the construction by, a third party. P.54.

Upon annulment of a construction contract, the Government retained
certain property, on the site, which belonged to a third party who
had been doing the work, and, with knowledge of his claim and
without his consent, valued it, credited the defaulting contractor
accordingly, and leased or disposed of it to a new contractor, at
the latter’s request, for the completion of the work, upon the under-
standing that the United States did not undertake to transfer title,
nor guarantee peaceable possession, ete., and would not be respon-
sible for the expense or cost of any action against the new contractor
nor subject itself to any claim on account of the seizure. Held,
that no contractual liability could be implied against the United
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States, and that the new contractor, having so taken and used the
property, was liable to its owner for the conversion. Id. United
States v. Buffalo Pitts Co., 234 U. S. 228, distinguished

241 Fed. Rep. 989, reversed.

THE case is stated in the opinion.

Mr. William M. Parke and Mr. Charles D. Lockwood,
with whom Mr. Homer S. Cummings and Mr. S. L. Swarts
were on the brief, for petitioner:

The taking of the plaintiff’s property by the officers of
the United States was not a taking under eminent domain,
but a proprietary taking under a doctrine of private law
which did not in any way rest upon the rights of the Gov-
ernment as sovereign and which, if correct in theory,
would have been equally available to any private citizen
under similar circumstances.

Since the taking was tortious, the plaintiff cannot re-
cover the value from the Government. No title can be
acquired by a tortious taking.

Neither the plaintiff nor its predecessors in title ever
entered into any contractual relation which had the effect
of bringing their property within the operation of the
Government’s contract with the Hubbard Building &
Realty Company, and therefore, no matter what con-
struction be placed upon paragraph 33 of that contract
it could not affect the plaintiff’s title to the property.

A right to “‘purchase” plaintiff’s property could not
be exercised by seizing it and making payment to the
Hubbard Building & Realty Company.

The Government, in purporting to exercise its alleged
rights under paragraph 33, attempted to retain the plant
under lease. Since paragraph 33 did not permit the Gov-
ernment to retain property under lease but only to re-
tain it under purchase, such an effort to lease was wholly
nugatory and did not vest any title, interest or right to
possession in the Government.
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Mr. Harry W. Reynolds and Mr. J. Kemp Bartlett, with
whom Mr. Lewis Sperry was on the brief, for respondent:

The taking of the property by the officers of the United
States was a valid exercise of the power of eminent do-
main. Act March 3, 1905, 33 Stat. 1131; Act of April 24,
1888, 25 Stat. 94 ; United States v. Certain Lands in Narra-
gansett, 145 Fed. Rep. 654, 657; Houck v. United States,
201 Fed. Rep. 867; United States v. Buffalo Pitts Co., 234
U. 8. 228; United States v. Société Anonyme &e., 224 U. S.
309; United States v. Lynah, 188 U. S. 445; United States
v. Great Falls Mfg. Co., 112 U. S. 645; s. c. 124 U. S. 581.

In all these cases, as well as in the case at bar, the
Government took property or rights that were needed by
it in the making of public improvements or in furtherance
of public welfare, but to which it asserted no title vested
in the Government prior to the taking. The government
engineers made no claim that the property in question
had become the Government’s property. They asserted
that under the terms of the contract the Government had
the right to retain and use it in the completion of the
work and also to purchase it at a price to be determined
by the engineer officer in charge, but the purchase was
a mere incident, the important fact being the retention
for use in completing the work, of the property in-
volved.

The United States had the right under the specifica-
tions to hold and use the property in the completion of
the work, and therefore the use by the respondent was
not tortious and does not render the respondent liable
to the petitioner for a conversion.

The petitioner can succeed solely upon the strength of
its own title and its right, if it had any, to the possession
of the property in June or July, 1910. That the petitioner
was not in either actual or constructive possession of the
property at that time or for a long time prior thereto
is clearly established. Section 33 of the specifications




BALL ENGINEERING CO. ». WHITE & CO. 49

46. Argument for Respondent.

is carefully worded so as to include all the buildings,
materials, machinery, etc., or any part or parts of same
“prepared for use or in use in the prosecution of the work,”
whether the property of the contractor or otherwise. The
only limitation is to be found in the words ‘‘prepared for
use or in use in the prosecution of the work.” The build-
ings, plant and materials assembled upon the work and
used by Mr. Ball and his firm were “prepared for use”
and were ““used in the prosecution of the work.”

If the important right reserved to the Government
by the contract and which, as section 33 shows, is reserved
in “the form of contract in use by the Engineer Depart-
ment of the Army,” can be lost by an arrangement be-
tween the nominal contractor and the contractor who
actually does the work, by which the one doing the work
is allowed to do it in the name and in the place and stead
of the nominal contractor, the consequence will be serious,
not alone to the Government, but also to all contractors
who are in competition for public work with any who
may contemplate the creation of a situation that will en-
able them to play fast and loose with the Government;
that is to continue with the work only so long as it is
profitable, and withdraw from it with their buildings,
plant and materials when it ceases to be advantageous
to them to continue. Mr. Ball had actual, or certainly
constructive, notice of the provisions of the section at the
time when the property was brought to the site. Among
other cases involving similar clauses in construction con-
tracts, see: Tinker & Scott v. U. S. Fidelity & Guaranty
Co., 169 Fed. Rep. 211; Duplan Silk Co. v. Spencer, 115
Fed. Rep. 689; Hart v. Porthgain Harbour Co. [1903], 1
L. R. Ch. Div. 690, 696.

The provisions contained in section 33 of the specifica-
tions were inserted in the interest of the United States as a
security and guarantee that the work would be performed
to its completion, and as a protection against loss in the
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event of abandonment of the work by the contractor or
anyone standing in the contractor’s shoes.

It would be imposing a great hardship upon the res-
pondent, to compel it to pay a second time for the
material, and an exorbitant sum, in addition to the rental
already paid by it to the Government, for the buildings
and plant that the Government authorized it to use.

The Solicitor General, by leave of court, filed a brief
on behalf of the United States as amicus curice:

Where the case is not founded on the Constitution of
the United States or a law thereof, or a regulation of an
executive department, no recovery can be had if the case
be one sounding in tort. United Siates v. Buffalo Puitts
Co., 193 Fed. Rep. 905, 908, 909; 234 U. S. 228, 232;
Dooley v. United States, 182 U. S. 222; Unated Stales v.
Lynah, 188 U. 8. 445, 474; White & Co. v. Ball Engineering
Co., 223 Fed. Rep. 618, 620; United States v. Emery, Bird,
Thayer Realty Co., 237 U. S. 28, 32; Russell v. United
States, 182 U. S. 516, 530, 535; Peabody v. United States,
231 U. 8. 530, 539; Harley v. United States, 198 U. S.
229, 234; Juragua Iron Co. v. United States, 212 U. S.
297, 309; Crozier v. Krupp, 224 U. S. 290, 303, 304; New
Orleans-Belize S. 8. Co. v. United States, 239 U. S. 202,
206, 207; Tempel v. United States, 248 U. S. 121.

The claim of the Ball Engineering Company against
the United States, if any, does not arise under the Con-
stitution, and, therefore, necessarily is a case sounding
in tort. Peabody v. Untted States, 231 U. S. 538, 539.

Mg. Justick DAy delivered the opinion of the court.

The Ball Engineering Company, a Missouri corporation,
brought this action against J. G. White & Company, Inc.,
a Connecticut corporation, in the United States District
Court for the District of Connecticut, for damages for
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the alleged conversion of a contractor’s plant and equip-
ment, which was prepared for use in prosecuting the work
of constructing lock and dam No. 6, on the Trinity River,
in the State of Texas, and all of which, including buildings,
were located upon the site of the lock and dam at the time
of the alleged conversion. The action was tried before a
referee, designated under the Connecticut practice a
Committee. Two trials were had, the first resulting in a
judgment in favor of the plaintiff for the value of the con-
verted property. 212 Fed. Rep. 1009. That judgment
was reversed by the Circuit Court of Appeals (223 Fed.
Rep. 618), and a new trial ordered which took place before
the same Committee, and upon the same evidence and the
same findings of fact, in order to conform to the decision
of the Circuit Court of Appeals, judgment was rendered
in favor of the defendant, and this was affirmed by the
Circuit Court of Appeals on the authority of its prior
decision. 241 Fed. Rep. 989. The case is here upon writ
of certiorari.

The United States filed its brief amicus curie, contend-
ing that the decision of the Circuit Court of Appeals to
the effect that the United States is liable under the Tucker
Act when property of a third person is taken by one of its
agents, under the circumstances disclosed, was erroneous.

The material facts are:

On July 10, 1906, the United States entered into a
contract with the Hubbard Building & Realty Company
to construct lock and dam No. 6 on the Trinity River,
Texas.

A partnership composed of George A. Carden and P. D.
C. Ball, known as the Ball Carden Company, in the year
1908 placed a considerable amount of property, consisting
of materials, machinery and tools, on the site of the lock
and dam No. 6, and used them in constructing the lock
and dam until the month of May, 1909.

This partnership was dissolved in April or May, 1909,
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and discontinued the work theretofore carried on by it in
the construction of the lock and dam. Carden transferred
all his interest to Ball, who, under the name of the Ball
Engineering Company, continued the work until on or
about September 8, 1909.

It does not appear under what circumstances the Ball
Carden Company or Ball operating as the Ball Engineer-
ing Company undertook the performance of the work.

On September 9, 1909, work upon said lock and dam
was abandoned; on October 22, 1909, the Government an-
nulled the contract with the Hubbard Company, pursuant
to its provisions.

On April 2, 1910, the Ball Engineering Company was
organized under the laws of Missouri, and P. D. C. Ball
transferred to it all of the property mentioned in the com-
plaint.

The United States entered into a contract with the
defendant J. G. White & Company on June 6, 1910, to
complete the construction of the lock and dam. Prior to
the making of the contract the defendant attempted,
without success, to agree with the Ball Company for the
purchase or rental of the personal property, etc., specified
in the complaint. On June 22, 1910, the Government
notified the defendant that the Hubbard Company had
been directed to move all property at lock and dam No. 6,
except certain specified items, and determined the valua-
tion of the same at $11,578, and fixed a monthly rental of
$380 therefor from the Government to the defendant,
and also fixed a valuation upon the material, etc., at the
lock-site and notified the defendant to take such of it as
it deemed proper, at such valuations respectively. The
Ball Company refused to assent to either valuation. On
July 18, 1910, the defendant receipted to the United States
for the articles constituting the construction plant, and
for such of the materials as it was willing to and did re-
ceive. The property which the Government took from the
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Ball Engineering Company was valued by it at $11,578,
which amount was credited on account of the Hubbard
Company; but the United States neither paid, nor credited
the purchase price or rental of the property to the Ball
Company.

The United States professed to act under section 33 of
the contract with the Hubbard Company, which reads:

¢ Annulment.—In case of the annulment of this contract
as conditionally provided for in the form of contract
adopted and in use by the Engineer Department of the
Army, the United States shall have the right to take pos-
session of, wherever they may be, and to retain all mate-
rials, tools, buildings, tramways, cars, etc., or any part
or parts of same prepared for use or in use in the prosecu-
tion of the work, together with any or all leases, rights of
way or quarry privileges, under purchase, at a valuation
to be determined by the Engineer Officer in charge.”

The Government would not allow the Ball Company
to take possession of any of the property used in the con-
struction of the lock and dam. This property the United
States leased to the defendant, who used the same in com-
pleting the work, and thereafter returned all of it to the
Government, except, of course, such material as had been
used in construction.

The Government inserted the following stipulation in
its contract with the J. G. White & Company, Inc., “If
80 requested in writing by the contractor, the United
States will exercise the right conferred by paragraph 33
of the specifications forming part of the annulled con-
tract with the Hubbard Building & Realty Company,
to take possession of and retain all materials, tools, build-
ings, tramways, cars, etc., or any part or parts of the same
prepared for use or in use in the prosecution of the work
at a valuation to be determined by the Engineer Officer in
charge, and the contractor for the completion of the work
will be permitted to use such plant and material in the
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prosecution of the work, for which he will be charged a
fair rental or purchase value, to be determined by the
Engineer Officer in charge. It must, however, be clearly
understood that since the ownership of the above-men-
tioned plant and materials is not free from doubt, the
United States does not undertake to transfer title, does
not guarantee peaceable possession and uninterrupted use,
and will not defend any action or writ that may be in-
stituted against the contractor concerning the same nor
be responsible for nor assume any expenses or costs in
connection therewith. Nothing that may result from the
exercise of the above-mentioned right shall be made the
basis of a claim against the United States or its officers or
agents.”

The Circuit Court of Appeals, under the circumstances
here disclosed, rightly held that the Government had no
authority to take the property of the Ball Engineering
Company by virtue of anything contained in its contract
with the Hubbard Company. And further held that in-
asmuch as the Government took the property with the
knowledge that it was claimed by the Ball Company and
used it in the construction of public work, it was obliged
to make just compensation to the Ball Company by reason
of the Fifth Amendment of the Constitution. ‘It,” says
the Court of Appeals, “made no proprietary claim, and
therefore was bound to pay the real owner for the property,
whether the taking was tortious or not. It fully recognized
this obligation by crediting the Hubbard Company with
the value. The fact that it recognized the wrong person
as owner and erroneously relied upon the contract with
the Hubbard Company, by which the plaintiff was not
bound, in no respect changed the material fact that it had
taken the property and acquired title thereto.”

The findings show that the Government took posses-
sion by virtue of its contract with the Hubbard Company;
that it definitely advised White & Company that it would
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not be responsible for the seizure of the property, and that
anything which might result therefrom could not be the
basis for any claim against the United States, its officers
or agents. Under the circumstances disclosed the Circuit
Court of Appeals held the White Company not liable to
the Ball Engineering Company—upon the theory that
the Government had appropriated the property under
circumstances giving rise to an implied contract to pay the
Ball Engineering Company for it. This ruling was made
upon the authority of United States v. Buffalo Pitts Com-
pany, 193 Fed. Rep. 905, affirmed 234 U. 8. 228. In that
case a suit was brought under the Tucker Act by the
Buffalo Pitts Company against the United States to re-
cover for the value of the use of a certain engine for which,
it was alleged, the United States was under an implied
contract to pay. The findings of fact showed that the
Buffalo Pitts Company sold a traction engine to the
Taylor-Moore Construction Company, and took a chattel
mortgage to secure the payment of the purchase money.
The mortgage was duly recorded, and no part of the pur-
chase money was paid. The engine was put into service
by the Taylor-Moore Company upon a reclamation proj-
ect undertaken by the Interior Department, the work
being prosecuted under a contract between the United
States and the Taylor-Moore Construction Company.
The Construction Company defaulted in its work, and
assigned all of its interest in the contract to the United
States, and it took possession of all material, supplies and
equipment belonging to the Construction Company, in-
cluding the engine in question. The Buffalo Pitts Com-
pany made demand upon the District Engineer of the
Reclamation Service for the possession of the engine and
appurtenances. But the demand was refused, and the
engine retained for use in the Government work. The
Buffalo Pitts Company notified the representative of the
United States of the execution and filing of its mortgage,
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and claimed the property. It was expressly found that
the Government had at all times known of the existence
of the mortgage, and did not dispute the validity thereof,
but represented to the Buffalo Pitts Company that it was
using and would continue to use the engine in its work,
that any legal proceedings to recover possession would
be resisted, and that if the property were left in the Gov-
ernment’s possession its attorney would recommend pay-
ment therefor. It was further found that the Buffalo
Pitts Company relied upon these facts, and consented to
the Government retaining possession of its property—in
the expectation of receiving compensation from it therefor.
The claim was made that the United States was not liable
for tortious acts. This court reviewed former cases, and
said: “In the present case, as we have said, there is
nothing to show that the Government expected to use
the engine and appurtenances without compensation.
It did not dispute the mortgage, and the findings of
fact clearly show that if the Government had the right
to take the property, notwithstanding the mortgage in-
terest which the plaintiff had in it, it made no claim of
right to take and use it without compensation as against
the prior outstanding mortgage, which distinctly reserved
the right to take and sell the property under the circum-
stances shown and which after the breach of condition
vested the right of possession and the right to convert
the property in the mortgagee.”

It was further pointed out that the Government had
authority under an act of Congress to acquire any property
necessary for the purpose stated, and, if need be, to appro-
priate it. We held that the facts found brought the case
within the principles decided in former cases and made the
United States liable, not for a tortious act, but upon im-
plied contract.

The subject was again reviewed by this court in a case
decided at this term, Tempel v. United States, 248 U. S.
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121, in which a suit was brought to recover the value of
submerged lands in the Chicago River appropriated by
the Government without the owner’s consent. Former
decisions of this court were reviewed, and we said: “If
the plaintiff can recover, it must be upon an implied con-
tract. For, under the Tucker Act, the consent of the
United States to be sued is (so far as here material) limited
to claims founded ‘ upon any contract, express or implied’;
and a remedy for claims sounding in tort is expressly
denied. Bigby v. United States, 188 U. S. 400; Hijo v.
United States, 194 U. S. 315, 323. As stated in Unated
States v. Lynah, 188 U. S. 445, 462, 465: ‘The law will
imply a promise to make the required compensation,
where property to which the government asserts no title,
is taken, pursuant to an act of Congress, as private prop-
erty to be applied for public uscs’; or in other words:
‘Whenever in the exercise of its governmental rights it
takes property, the ownership of which it concedes to be
in an individual, it impliedly promises to pay therefor.’
But in the case at bar, both the pleadings and the facts
found preclude the implication of a promise to pay. For
the property applied to the public use is not and was not
conceded to be in the plaintiff.”

In the case under consideration the United States did
not concede title in the Ball Engineering Company, but
took the property knowing of the claim of that Company
to its ownership, and credited its value upon the govern-
ment contract with the Hubbard Company. The Govern-
ment took this action upon request of the White Company,
and advised that it would not under any circumstances
be held liable for the seizure of the property. Under
these circumstances, the implication of a contract that the
United States would pay, which must be the basis of its
liability under the Fifth Amendment, is clearly rebutted.
The liability of the Government, if any, is in tort, for which
it has not consented to be sued. As the findings show that
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the White Company, with knowledge of the facts, pro-
cured and used the property of the Ball Company it ought
to have been held liable to that Company. It follows that
the judgment of the Circuit Court of Appeals must be
Reversed.

KENNY ». MILES ET AL.

CERTIORARI TO THE SUPREME COURT OF THE STATE OF
OKLAHOMA.

No. 179. Argued January 24, 1919.—Decided May 19, 1919.

Subject to the provisions as to certificates of competency, lands al-

lotted as homestead and surplus respectively, under the Act of
June 28, 1906, c. 3572, 34 Stat. 539, in the right of a deceased
Indian member of the Osage tribe, duly enrolled, and descending
to Indian heirs, likewise members duly enrolled, are subject to the
same restrictions on alienation as are imposed upon lands allotted
to living members. P. 63. Levindale Lead Co. v. Coleman, 241
U. 8. 432; Mullen v. United States, 224 U. S. 448; and Skelton v.
Dill, 235 U. 8. 206, distinguished.

Section 6 of the Act of April 18, 1912, c. 83, 37 Stat. 86, provides
that “the lands of deceased Osage allottees, unless the heirs agree
to partition the same, may be partitioned or sold upon proper order
of any court of competent jurisdiction in accordance with the laws
of the State of Oklahoma: Provided, That no partition or sale of
the restricted lands of a deceased Osage allottee shall be valid until
approved by the Secretary of the Interior.” Held: (1) That the
term ‘“restricted lands” refers to the restrictions on alienation
imposed by Congress to protect the Indians from their own in-
competency, (p. 61); and (2) that, in the absence of approval
by the Secretary, a judgment for partition or sale, in a suit brought
under this section in the state court respecting such lands, is in-
operative, so that a finding of heirship, forming a part of it, is not
conclusive in other proceedings. P. 65.

162 Pac. Rep. 775, reversed.
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THE case is stated in the opinion.

The Solicitor General, with whom Mr. Assistant At-
torney General Kearful was on the brief, for petitioner.

Mr. H, P. White for respondents.

Mr. JusticE Van DEvANTER delivered the opinion of
the court.

In concluding a proceeding in the county court of
Osage County, Oklahoma, for the settlement of the es-
tate of Lah-tah-sah, a deceased Indian woman, it became
necessary to determine who were her heirs. Two claim-
ants appeared and sought to establish such a relation.
One, John Kenny, claimed to be a son and the sole heir;
and the other, Laban Miles, claimed to be the surviving
husband and an equal heir with Kenny. It was conceded
that Kenny was a son, but it was disputed that Miles ever
was the deceased’s husband. If he was such when she
died, he and Kenny were equal heirs; otherwise Kenny
was the sole heir.

At the hearing in that proceeding Miles produced and
relied on a judgment in a partition suit, which he had
brought against Kenny in the district court of the same
county, wherein it was found that he and the deceased
were married about a year before her death and that he
remained her husband until she died. Over Kenny’s pro-
test, based on congressional enactments presently to be
noticed, the county court treated that judgment as a con-
clusive determination of the matters so found and rejected
evidence produced by Kenny to show that there had been
no such marriage. It was accordingly adjudged that Miles
and Kenny were equal heirs, and that decision was affirmed
by the Supreme Court of the State. 162 Pac. Rep. 775.
The case is here on writ of certiorari.
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Whether, consistently with the congressional enact-
ments on which Kenny’s protest was based, the judgment
in the partition suit could be treated as conclusive of the
matters therein found is the ultimate federal question in
the case.

Lah-tah-sah was an Indian of the Osage tribe, duly
enrolled as such. This entitled her to share in the division
and allotment of the lands and funds of the tribe under
the Act of June 28, 1906, c. 3572, 34 Stat. 539. She died in-
testate August 19, 1908. Thereafter two tribal deeds nam-
ing her as grantee,! and approved by the Secretary of the
Interior, were issued under that act. The deeds were for
lands allotted to her or in her right out of the tribal lands.
One was for 160 acres designated as a homestead, and
the other was for 500.12 acres designated as surplus lands.
Both purported to pass a title in fee simple, subject to
the conditions, limitations and provisions of the act. It
was to these lands that the judgment in the partition
suit related. That judgment treated the lands as in-
herited from Lah-tah-sah and ordered that they be parti-
tioned equally between Miles and Kenny as her heirs, or,
if not susceptible of partition in kind, that they be sold
with a view to an equal division of the proceeds.

By § 6 of the Act of April 18, 1912, c. 83, 37 Stat. 86,
which is supplementary to and amendatory of the Act of
1906, it is provided that ‘‘the lands of deceased Osage
allottees, unless the heirs agree to partition the same, may
be partitioned or sold upon proper order of any court of
competent jurisdiction in accordance with the laws of the
State of Oklahoma: Provided, That no partition or sale
of the restricted lands of a deceased Osage allottee shall
be valid until approved by the Secretary of the Interior.”
It was after this enactment that the partition suit was

1 As to the legal effect of the deeds issued to her after her death,
see besides § 6 of the Act of 1906, Rev. Stats. § 2448; Crews v. Bur-
cham, 1 Black, 352, 356; Uniled States v. Chase, 245 U. S. 89, 101.
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begun, and there was here no approval by the Secretary
of the Interior.

Kenny’s protest was based on the Acts of 1906 and 1912
and was to the effect that the lands to which the partition
suit related were restricted lands and that in consequence
the judgment for their partition or sale was of no effect
in the absence of the prescribed approval by the Secretary
of the Interior.

The term ‘‘restricted lands” in § 6 of the Act of 1912
means lands the alienation of which is subject to restric-
tions imposed by Congress to protect the Indians from
their own incompetency. This is shown by a later sen-
tence in the same section and by various provisions in
the Act of 1906.

To determine whether the lands ordered to be parti-
tioned or sold were restricted requires some consideration
of the Act of 1906, for it was under that act that they
were allotted and the tribal deeds issued. By its first
section the act makes the tribal roll as existing January 1,
1906, with eliminations and additions not material here,
the authentic roll of the members for the purposes of the
act. By its second section it provides that the tribal
lands, with stated exceptions, shall be divided among the
members in such way as to give each a fair share in acres;
that every member ‘‘shown by the roll’’ shall be per-
mitted to select three tracts of 160 acres each; that after
all have made the three selections the remaining lands,
with some exceptions, shall be divided as equally as practi-
cable by a designated commission, and that—

“Fourth. . . . Each member of said tribe shall be
permitted to designate which of his three selections shall
be a homestead,! and his certificate of allotment and deed
shall designate the same as a homestead, and the same

'A subsequent joint resolution permitted the homestead to be
designated from lands in any one or more of the three selections.
February 27, 1909, 35 Stat. 1167.
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shall be inalienable and nontaxable until otherwise pro-
vided by Act of Congress. The other two selections of
each member, together with his share of the remaining
lands allotted to the member, shall be known as surplus
land, and shall be inalienable for twenty-five years, ex-
cept as hereinafter provided.”

The second section further provides (par. 7) that when
any adult member is found fully competent to care for
his own affairs the Secretary of the Interior may issue
to him a certificate of competency authorizing him to sell
and convey any of the lands deeded to him under the
act other than his homestead, which where the certificate
issues ! is to remain inalienable for twenty-five years, or
during the life of the homestead allottee. Other sections
reserve to the tribe for twenty-five years the oil, gas, coal
and other minerals in the allotted lands and provide that
the tribal funds and moneys, with specified exceptions,
shall be placed to the credit of the several members
‘““‘shown by the authorized roll,” or their heirs, on the
basis of a pro rata division and shall be held in trust by
the United States for twenty-five years. The sixth sec-
tion is as follows:

““Sec. 6. That the lands, moneys, and mineral interests,
herein provided for, of any deceased member of the Osage
tribe shall descend to his or her legal heirs, according to
the laws of the Territory of Oklahoma, or of the State
in which said reservation may be hereinafter incorporated,
except where the decedent leaves no issue, nor husband
nor wife, in which case said lands, moneys, and mineral
interests must go to the mother and father equally.”

The seventh section shows that the allotted lands are
for the sole use of the individual members, or their heirs,
and that the same may be leased, subject to the restric-
tion that to be effective ‘“all leases,” whether for the bene-
fit of the individual members or their heirs, must have the

1 See Aaron v. Unated States, 204 Fed. Rep. 943, 945-946.
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approval of the Secretary of the Interior; and the eighth
section provides that the deeds to allottees shall be exe-
cuted by the principal chief of the tribe, but shall not be
valid until the Secretary of the Interior approves them.

The Act of 1912, in its sixth section, treats the restraints
applicable to living allottees as also applicable to such of
the heirs of deceased allottees as are members of the tribe,
and expressly provides that “when the heirs of such de-
ceased allottees have certificates of competency
the restrictions on alienation are hereby removed.”

Lah-tah-sah died without receiving a certificate of
competency. Kenny and Miles, who claim to be her
heirs, are of Osage blood and members of the tribe, and
neither has received such a certificate. Thus the case
differs materially from Levindale Lead Co. v. Coleman,
241 U. 8. 432, where it was held to be obvious from an
examination of the entire Act of 1906 that the restrictions
on alienation were imposed to secure the welfare of In-
dians—wards of the United States—and were not in-
tended to apply to lands, or undivided interests therein,
inherited by white men who were not members of the
tribe. There a white man, who as heir of a deceased
Osage wife and child took an undivided interest in lands
allotted in their behalf after their death, was held to have
an unrestricted right to alienate his interest; but the court
was careful to indicate that it was not dealing with the
interests of Indian heirs.

The Act of 1906 makes it plain that all whose names
were on the authentic roll were to share in the division
of the tribal property. They were the ‘‘members’’ among
whom the lands were to be allotted in stated portions.
Lah-tah-sah, being one of them, was entitled to such an
allotment. It was made in her name, but whether before
or after her death is left uncertain by the record. The
court below treated it as made after her death and held
that the lands were not restricted, its decision being put
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on the ground that the restrictions on alienation are not
applicable to lands allotted in the right of deceased
members, but only to such as are allotted to members
living at that time. We cannot assent to that conclusion.

Under the Act of 1906 the death of a member entitled
to an allotment does not extinguish his right. Aeccording
to the implication of the act and the administrative rul-
ings, the allotment still may be made in his name. Where
this is done he is regarded as the allottee and his heirs as
taking by descent from him. Such allotments and all
others are made under one comprehensive provision, in
which there is no distinctive mention of either living or
deceased members. The restrictions are imposed by an-
other provision equally comprehensive, and it makes no
distinction between lands allotted to living members and
those allotted in the right of deceased members. Nor is
any such distinction made in the section dealing with
descent. The heirs are generally Indians, and seldom
white men. When they are Indians they are equally
within the occasion for the restrictions, whether the allot-
ment be to a living member or in the right of one deceased,
Talley v. Burgess, 246 U. S. 104, 108; and in either case
some may be without any allotment of their own, because
born after the time for closing the roll. Thus those who
take under allotments made in the right of deceased
members are no less within the letter and spirit of the
restrictions than are other heirs. That all are intended
to be protected is shown by the leasing provision, which
requires that ““all leases”” on the part of heirs shall have
the approval of the Secretary of the Interior.

We, therefore, are of opinion that the lands allotted in
Lah-tah-sah’s name were restricted lands, whether allotted
before or after her death.

The Act of 1906 is quite unlike the earlier acts con-
sidered in the cases of Mullen v. United States, 224 U. S.
448, and Skelton v. Dill, 235 U. S. 206, which are cited
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in support of the conclusion below. Those acts, as was
pointed out in our opinions, contained separate provisions
for two classes of allotments—one to members living at
the time, and the other in the right of deceased members.
In the provisions dealing with the first class there were
express restrictions on the right of alienation, and in
those dealing with the second class there was an entire
absence of such restrictions. Because of this difference
in terms, we held that Congress intended that allot-
ments of the second class should be unrestricted. The
differences between those earlier acts and that of 1906 are
pronounced and reasonably can be explained on no other
theory than that Congress intended that all allotments
under the Act of 1906 should be restricted, subject of
course to the issue of certificates of competency. And
that this is what was intended becomes even more mani-
fest when it is considered that in the meantime Congress
had imposed other restrictions in respect of allotments
under the earlier acts and in doing so had discarded the
distinetion ‘before made between the two classes of al-
lotments so far as full-blood Indian heirs were concerned.
Talley v. Burgess, supra.

We have seen that the provision in the Act of 1912
under which the partition suit was brought and enter-
tained declares that where the lands are restricted, as
was the case here, no partition or sale shall be valid until
approved by the Secretary of the Interior. No approval
was given in this instance. In consequence the judgment
ordering a partition or sale—it had no other purpose—
was inoperative. It could not be executed and was not
binding on any one. The findings were part of it and were
of no force apart from it.

It results that Kenny’s protest against the use made of
that judgment was well grounded.

Judgment reversed.
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PARKER, AS SUPERINTENDENT FOR THE FIVE
CIVILIZED TRIBES, ET AL. ». RILEY, A MINOR,
BY STOCKTON, HER GUARDIAN, ET AL.

APPEAL FROM THE CIRCUIT COURT OF APPEALS FOR THE
EIGHTH CIRCUIT.

No. 254. Submitted March 19, 1919.—Decided May 19 1919.

Under § 9 of the Act of May 27, 1908, c. 199, 35 Stat. 312, the home-
stead of a full-blood Creek Indian who dies leaving a child born
since March 4, 1906, is not freed from the restrictions on aliena-
tion by the death of the allottee, but is set apart for the “use and
support” of such child during life, but not beyond April 26, 1931.
P. 69.

Whether the special interest of the surviving child in such a case is,
strictly speaking, an estate for life or for years, and what effect
a removal of the restrictions on the homestead “in the manner
provided in section one’ of the act, after the death of the allottee,
would have on the relative rights of such child and other heirs of
the allottee, are questions not here considered. P. 70.

Where a child holding such a special estate under § 9 of the act joined
the other heirs of the allottee, with the approval of the Secretary
of the Interior, in leasing the allotment for oil and gas, upon a roy-
alty basis, for the benefit of them all but without any provision
for altering their rights inter sese, held, that, since the royalties took
the place, pro tanto, of the land as the lessee extracted and took
the minerals, the special estate attached to the royalties, and the
child took the interest or income therefrom, while she lived, but
not beyond April 26, 1931, leaving the principal, like the home-
stead, to go to the heirs in general on the termination of her special
right. Id. 3

243 Fed. Rep. 42, reversed.

THE case is stated in the opinion.
My, Assistant Attorney General Kearful for appellants.

Mr. William J. Horton and Mr. Ralph A. Smith for
appellees.
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Mgr. Justice VAN DevanTter delivered the opinion of
the court.

This is a bill in equity to settle conflicting claims to
royalties collected and accruing under an oil and gas
lease of lands allotted to a full-blood Creek Indian as a
homestead. The allottee died intestate in November,
1908, leaving a husband and two minor children as her
only heirs. One of the children was born before and the
other after March 4, 1906. Under the applicable law of
descent each heir took an undivided one-third interest
in the lands, subject to the estate specially given to the
child born after March 4, 1906, by § 9 of the Act of May
27, 1908, c. 199, 35 Stat. 312. The lease was given in
1912 by the husband and children—the latter acting
through their repective guardians—in accordance with
the rules and regulations prescribed by the Secretary of
the Interior, and was approved by that officer.! The
royalties have been and are being regularly paid to an
officer of the Indian Bureau under a provision in the lease,
and he receives and holds them in trust for the lessors
according to their respective interests. The District
Court held that each heir was entitled to one-third of the
royalties and directed that they be distributed on that
basis. 218 Fed. Rep. 391. In the Circuit Court of Ap-
peals that decree was affirmed, one judge dissenting. 243
Fed. Rep. 42.

It is insisted here, as it was in the courts below, that
under § 9 of the Act of May 27, 1908, the child born after
March 4, 1906, is entitled to all the royalties aceruing
during her life, but not beyond April 26, 1931, or, if not
to the royalties, to the income or interest therefrom during
that period.

The lands were allotted under the Acts of March 1,
1901, c. 676, 31 Stat. 861, and June 30, 1902, c. 1323, 32

1 It was approved also by a local court.
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Stat. 500, both of which provided that the homestead of
each allottee should be inalienable for twenty-one years
and on his death should remain for the use and support of
his children, if any, born after the date which would en-
title them to be enrolled and receive allotments of their
own. By the Act of April 26, 1906, c. 1876, 34 Stat. 137,
that date was changed to March 4, 1906, and as to cer-
tain allotments the restrictions on alienation were ex-
tended until April 26, 1931. With these matters in mind
the provisions in the Act of May 27, 1908, relied on here,
will be more readily understood.

By its first section that act relieves certain allotments
from all restrictions, and then declares: ‘‘All homesteads
of said allottees enrolled as mixed-blood Indians having
half or more than half Indian blood, including minors of
such degrees of blood, and all allotted lands of enrolled
full-bloods, and enrolled mixed-bloods of three-quarters
or more Indian blood, including minors of such degrees
of blood, shall not be subject to alienation, contract
to sell, power of attorney, or any other incumbrance
prior to April twenty-sixth, nineteen hundred and thirty
one, except that the Secretary of the Interior may
remove such restrictions, wholly or in part, under such
rules and regulations concerning terms of sale and dis-
posal of the proceeds for the benefit of the respective
Indians as he may prescribe. The Secretary of the
Interior shall not be prohibited by this Act from continu-
ing to remove restrictions as heretofore.” By its second
section it provides: ‘““That leases of restricted lands for
oil, gas or other mining purposes, leases of restricted home-
steads for more than one year, and leases of restricted
lands for periods of more than five years, may be made,
with the approval of the Secretary of the Interior, under
rules and regulations provided by the Secretary of the
Interior, and not otherwise.” By its fifth section it de-
clares that ‘“‘any attempted alienation” of lands while
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they are restricted and ‘““also any lease of such restricted
land made in violation of law . . . shall be absolutely
null and void.”” And its ninth section contains the follow-
ing:

“That the death of any allottee of the Five Civilized
Tribes shall operate to remove all restrictions upon the
alienation of said allottee’s land: Prowvided, That no con-
veyance of any interest of any full-blood Indian heir in
such land shall be valid unless approved by the court
having jurisdiction of the settlement of the estate of said
deceased allottee: Provided further, That if any member
of the Five Civilized Tribes of one-half or more Indian
blood shall die leaving issue surviving, born since March
fourth, nineteen hundred and six, the homestead of such
deceased allottee shall remain inalienable, unless restric-
tions against alienation are removed therefrom by the
Secretary of the Interior in the manner provided in section
one hereof, for the use and support of such issue, during
their life or lives, until April twenty-sixth, nineteen hun-
dred and thirty-one; but if no such issue survive, then
such allottee, if an adult, may dispose of his homestead by
will free from all restrictions; if this be not done, or in the
event the issue hereinbefore provided for die before April
twenty-sixth, nineteen hundred and thirty-one, the land
shall then descend to the heirs, according to the laws of
descent and distribution of the State of Oklahoma, free
from all restrictions.”

The allottee, as has been said, was an enrolled full-
blood Creek Indian and died several months after the
Act of May 27, 1908. The restrictions on the alienation
of her homestead had not been removed, and among her
heirs was a child—a daughter named Julia—born after
March 4, 1906. In these circumstances a reading of
section nine makes it very plain that the restrictions did
not terminate with the allottee’s death but remained in
force, and also that the homestead was set apart for the
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“‘use and support” of Julia during her life, but not beyond
April 26, 1931. We need not stop to consider whether,
strictly speaking, the right thus specially given to Julia
was an estate for life or for years, for it evidently was not
the purpose to make any nice distinetions along that line.
Nor need we consider what effect a removal of the re-
strictions ‘‘in the manner provided in section one’’ after
the death of the allottee would have had on the relative
rights of Julia and the other heirs, for no such removal was
attempted or intended by the Secretary of the Interior.
The oil and gas lease was to run for ten years and as
much longer as oil or gas was found in paying quantity.
It was given and approved under the provision in section
two dealing specially with the leasing of restricted lands
and homesteads. All the heirs joined in the lease and it
was designed to be for the benefit of all. Nothing in it
or in the provision under which it was given suggests that
the rights of the heirs, as among themselves, were to be
altered or affected. The oil and gas were to be extracted
and taken by the lessee, and for this royalties in money
were to be paid. These minerals were part of the home-
stead and the lease was to operate as a sale of them as
and when they were extracted. In that sense the heirs
were exchanging a part of the homestead for the money
paid as royalties, but no heir was surrendering any right
to the others. Thus the rights of all in the royalties were
the same as in the homestead. Nothing in the Act of -
May 27, 1908, makes to the contrary. Under the pro-
vision in section nine specially providing for issue born
after March 4, 1906, Julia was entitled for her support to
the exclusive use of the entire homestead while she lived,
but not beyond April 26, 1931, and those who took the
fee took it subject to that right. The rights of all in the
royalties must, as we think, be measured by that standard.
In this view Julia is entitled to the use of the royalties,
that is to say, the interest or income which may be ob-
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tained by properly investing them, during the same period,
leaving the principal, like the homestead, to go to the heirs
in general on the termination of her special right.

Our conclusion on this point is in accord with the gen-
eral trend of decisions in the oil and gas mining regions in
similar situations. Blakley v. Marshall, 174 Pa. St. 425,
429; Wilson v. Youst, 43 W. Va. 826; Eakin v. Hawkins,
52 W. Va. 124; Stewart v. Tennant, 52 W. Va. 559; Barnes
v. Keys, 36 Oklahoma, 6.

Decrees below reversed.

RUST LAND & LUMBER COMPANY v. JACKSON
ET AL.

ERROR TO THE SUPREME COURT OF THE STATE OF
MISSISSIPPI.

No. 171. Argued March 4, 1919.—Decided May 19, 1919.

The contention that an issue between private parties involving the
location of the state boundary was submitted to the jury upon
a theory inconsistent with the true principle of decision as laid down
by this court, and that thereby a party was deprived of a right,
privilege or immunity claimed under the Constitution and treaties
of the United States, will not afford ground for a writ of error to
review the judgment of a state court under Jud. Code, § 237, as
amended. P. 73.

The claim that the decision of an original suit between two States
pending in this court for the determination of their common bound-
ary will be determinative of private rights to timber, involved in
a case between private parties pending in the Supreme Court of
one of such States, and that a party to the latter case will be en-
titled to set up such decision when rendered and is entitled to a con-
tinuance meanwhile, held, at most, an assertion of a title, right,
privilege or immunity under the Federal Constitution; and the re-
fusal of such continuance by the state court %eld to involve no ques-
tion as to the jurisdiction of this court to render a conclusive judg-
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ment in the suit between the States, locating their boundary, and
hence no question as to the validity of “an authority exercised
under the United States’”” within the meaning of Jud. Code, § 237,
as amended. P. 74.

An application for certiorari to review a judgment of a state court
cannot be entertained after the three months’ period limited by
§ 6 of the Act of September 6, 1916, has expired. P. 76,

Writ of error dismissed. Certiorari denied.

THE case is stated in the opinion.

Mr. Albert M. Kales and Mr. Herbert Pope for plaintiff
in error.

Mr. Garner W. Green, with whom Mr. Gerald Fitzgerald,
Mr. George F. Maynard and Mr. Marcellus Green were on
the briefs, for defendants in error.

MRg. Justice PrrNey delivered the opinion of the court.

This case was brought on for argument immediately
following Arkansas v. Musstssippt, No. 7, Original, this
day disposed of, ante, 39.

It was a replevin suit, brought in the circuit court of one
of the counties of Mississippi by defendants in error to re-
cover certain timber taken by plaintiff in error from their
possession under a claim of ownership. They recovered
a verdict and judgment in the eircuit court, and the judg-
ment was affirmed by the Supreme Court of the State,
without opinion. Ownership of the timber was deemed
to depend upon the ownership of the land from which
it had been cut; and this was in dispute, and according
to the theory of plaintiff in error was dependent upon the
location of the state boundary. The land lay in the Missis-
sippi River bottom, in the vicinity of Horseshoe Bend,
where a portion of the former channel had been abandoned
as the result of a sudden change that occurred in the year
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1848; the river having broken through the neck of the
Bend and formed a new channel there, with the result
that in the course of time the former channel around the
Bend was abandoned and in large part filled up, and its
location as it was prior to the avulsion has become, after
the lapse of so many years, difficult of ascertainment.
The adjoining States whose common boundary is marked
by the River at this point are in dispute as to its former
location, and also as to whether the boundary ought to
follow the middle of the former main channel of naviga-
tion or rather a line equidistant from the banks of the
River at ordinary stage of water. To determine this
controversy, the suit between the States was brought in
this court, and it is still pending,.

It is the contention of plaintiff in error that the judg-
ment in the present case was based upon the determina-
tion of an issue which necessarily involved the location
of the interstate boundary; and our first inquiry must be
whether the judgment of the Supreme Court of Mississippi
herein is reviewable in this court by writ of error. The
judgment was rendered December 23, 1916, after the tak-
ing effect of the Act of September 6, 1916, c. 448, 39 Stat.
726, amendatory of § 237, Judicial Code, and hence is
reviewable here, if at all, only by virtue of that act and
in accordance with its provisions. i

It is asserted that the issue involving the location of the
boundary line between the States was submitted to the
jury under instructions from the trial judge based upon
a theory inconsistent with the true principle of decision
as laid down by this court in Towa v. Illinots, 147 U. 8. 1;
Arkansas v. Tennessee, 246 U. S. 158, and Cissna v.
Tennessee, 246 U. S. 289, and that thereby plaintiff in
error was deprived of a right, privilege, or immunity
claimed under the Constitution of the United States and
treaties made thereunder. Even if the record showed that
such a right, privilege, or immunity was properly set up
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and claimed in the state court, it of course is not main-
tained, nor could it be, that under § 237, Judicial Code, as
amended, a federal question of this character would give
us jurisdiction to review the resulting judgment by writ
of error. Were that the only federal question, clearly
it would at most furnish ground for a review by certiorari.

But it is insisted that the Supreme Court of the State,
in the course of its review of the judgment of the circuit
court, rendered an adverse decision upon the question of
the validity of an authority exercised under the United
States, and for this reason we have jurisdiction by writ
of error under the amended § 237.

The question arose as follows: Plaintiff in error moved
the Supreme Court to continue the cause until the decision
by this court of the original action then and still pending
between the States of Arkansas and Mississippi, in which
the location of the disputed boundary at or near the land
in question is involved. This motion at first was sus-
tained; but afterwards the defendants in error moved to
set aside the continuance upon these grounds: (1) That
the decision of this court in the suit between the States
would not be controlling in the present case because it
would not be rendered upon the same testimony; (2) That
the Supreme Court of Mississippi was an appellate tri-
bunal without original jurisdiction, empowered only to
affirm or reverse a decision of the circuit court, depending
upon whether that court upon the evidence before it had
reached a correct conclusion, and that there was no way
in which the judgment of this court in the suit between
the States could be introduced before the Supreme Court
of Mississippi; and (3) Because the latter court was not
in any way subject to the final jurisdiction of this court.
This motion was sustained, the continuance was set aside,
and the cause was placed upon the docket and afterwards
disposed of in its regular order; with the result, as is
maintained, that final judgment was rendered upon an
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erroneous theory respecting the location of the interstate
boundary line.

It is the contention of plaintiff in error that by the last-
mentioned motion the validity of the authority of this
court to determine the issues involved in the suit between
the States was drawn in question, and that the decision
of the Supreme Court of Mississippi was against its
validity.

We do not, however, regard the ruling of the state court
as having involved the authority or jurisdiction of this
court to render a conclusive decision in the suit between
the States respecting the location of the boundary line;
and hence do not consider that there was any question
concerning the validity of ‘‘an authority exercised under
the United States” within the meaning of §237. The
question raised involved merely the consequences that
were to flow from the exercise of an admittedly valid
authority under the United States, that is to say, the
effect upon the rights of third parties of a particular
exercise by this court of its constitutional jurisdiction over
a controversy between two States; the concrete questions
being (a) whether, in the event that our decision should
be adverse to the State of Mississippi—and therefore,
according to the theory of plaintiff in error, inconsistent
with the title of its opponents—plaintiff in error would be
entitled to set up that decision and judgment as conclusive
against defendants in error; and (b) whether, in aid of
such right, plaintiff in error was entitled to have the
suit against it in the state court stayed to await our
decision in the suit between the States. In effect, the
contention was that the original jurisdiction conferred by
the Constitution upon this court in controversies between
States was of such a nature as to render our decree made
In a suit of that kind binding upon private parties assert-
Ing opposing claims to lands in the disputed territory, and
to prevent such private parties from prosecuting their liti-
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gation in a state court pending our determination of the
suit between States. In setting up this contention plaintiff
in error did no more than assert a title, right, privilege,
or immunity under the Constitution of the United States.
This, at most, afforded ground for an application to this
court for a review of the resulting judgment by certiorari,
but not for a writ of error. The case of Cissna v. Tennessee,
242 U. S. 195; 246 U. S. 289, 293, in which a similar ques-
tion was raised but not passed upon, was brought to this
court by writ of error, but before § 237, Judicial Code, was
amended by the Act of 1916. The present writ of error
must be dismissed.

On the eve of the argument a writ of certiorari was
applied for; but as this was long after the expiration of
the three months limited by § 6 of the Act of September 6,
1916, the application cannot be entertained, irrespective
of whether the record shows a proper case for the allow-
ance of that writ.

Writ of error dismissed.
Application for writ of certiorart denied.

FILLIPPON ». ALBION VEIN SLATE COMPANY.

CERTIORARI TO THE CIRCUIT COURT OF APPEALS FOR THE
THIRD CIRCUIT.

No. 241. Argued March 18, 1919.—Decided May 19, 1919.

In response to an inquiry from the jury, who had retired to consider of
their verdict, the trial court sent them a supplementary instruction
in writing on a question of contributory negligence. Held error, Fhe
parties and their counsel being absent and no opportunity bglng
given them either to be present or to make timely objection.
P. 80.
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An opportunity afterwards to except to an instruction and to the man-
ner of giving it is not equivalent to an opportunity to be present
during the proceedings, since the prime and essential function of an
exception is to direct the mind of the trial judge to the point in ques-
tion so that he may reconsider and change his ruling if convineed of
error. P. 81.

In jury trials erroneous instructions are presumptively harmful. P. 82.

An erroneous instruction may neutralize a correct one on the same sub-
ject and introduce material error. P. 83.

Under the law of Pennsylvania, a servant who goes on with perilous
work under the peremptory orders of his master, although knowing
the attendant danger and having time to consider, is not guilty
of contributory negligence unless he knows, or has reason to suppose,
that the danger is inevitable or imminent. P. 82.

242 Fed. Rep. 258, reversed.

THE case is stated in the opinion.

Mr. Calvin F. Smith, with whom Mr. J. Willard Paff
was on the brief, for petitioner.

Mr. Ralph B. Evans for respondent.
M. Justice Prryey delivered the opinion of the court.

This case involves an important question of trial prac-
tice. It was an action brought by Fillippon, a citizen of
Italy and a subject of the King of Italy, against the Slate
Company, a Pennsylvania corporation doing business in
that State, to recover damages for personal injuries sus-
tained by plaintiff while in the employ of defendant, due
as alleged to the negligence of defendant’s foreman or
superintendent under whom plaintiff was working. The
grounds of negligence alleged were the failure to furnish a
reasonably safe place for the work, failure to warn plain-
tiff of latent dangers of the work and the dangerous method
of doing it, and specifically that plaintiff was directed
to do the work in a particular manner under orders and
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instructions of defendant’s foreman, to which plaintiff
was bound to conform. There was a general plea of not
guilty and a trial by jury. The evidence showed that the
occurrence took place July 31, 1914, while plaintiff was at
work in an open quarry under the direction of a foreman
or superintendent and as one of a gang consisting of four
quarrymen or blockmen besides plaintiff who assisted
them as an ordinary laborer or ‘‘rubbish hand.” It ap-
peared that by the usual method of work, with which
plaintiff was familiar, after a block of slate has been
blasted out it is raised by erowbars and by wedges of wood
or iron placed beneath it, in order that chains may be
placed about it to which the hoisting tackle is made fast.
In case the block is small the wedges are placed by the
workman’s hand, it not being necessary to insert them
beyond the edge of the block. In case of large blocks,
the wedges are put in by hand so far as this can be done
without placing the hand beneath the block, and then a
stick or the handle of a tool is employed in order to push
the wedge farther in, the workman being thus protected
from injury in case the stone should happen to slip or
drop. Plaintiff’s duty as rubbish hand was that of a
general utility man, expected to do whatever the foreman
or superintendent might direct. On the occasion in ques-
tion a large block had been blasted out and was being
raised in order that chains might be put about it. Plain-
tiff was assisting, and had inserted a wedge as far as he
could push it without putting his hand beneath the stone,
but it was necessary that the wedge should be pushed
farther in, and he, being afraid that if he did this with his
hand the block might fall upon his arm, told the foreman
or superintendent that he wanted to get something with
which to push the wedge. Instead of consenting, the
foreman ordered him to “go ahead, go ahead,” and in
obedience to this he put his right hand beneath the block,
when with a sudden movement the block came down on
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his arm and ecrushed it so that amputation was nec-
essary.

The trial judge submitted the question of defendant’s
negligence and of plaintiff’s contributory negligence to the
jury, saying, in his principal charge, among other things:
“When a man accepts employment he assumes also with
it the ordinary risk incident to such employment, and if
you find the circumstances or situation in which the plain-
tiff found himself at the time of the accident, or that his
performance leading up to the injury was of ordinary oc-
currence, then you may conclude that he had assumed the
risk of the accident that has befallen him, and he cannot
recover; but on his part it is contended that the situation
in which he found himself at the time when the stone or
slate block, properly speaking, was suspended or lifted
by the men was of an extraordinary character, that the
plaintiff when about to place the iron wedge found the
stone or block large, and threatening danger, as he be-
lieved, whereupon he was suddenly and hastily summoned
and directed to act by the foreman, whereupon he had but
little or no time to judge of his own safety, and yielding
to the judgment of his superior he acted. Now, if you
find the facts as contended for by the plaintiff, I will
ask you to say whether he was guilty of contributory negli-
gence under the circumstances. Could he have protected
or saved himself by the use or exercise of ordinary care?
If he is to blame in part, or has in any manner contributed
to his injury, he is not entitled to your verdict. The rule
in negligence cases is, that while the defendant is held to
exercise due and reasonable care under the circumstances,
the plaintiff is also held to exercise the same degree of
care, and if he does not do so, he cannot recover. Of
course, if the master gives positive orders to go on with
the work, under perilous circumstances, the servant may
recover for an injury thus incurred, if the work was not
inevitably or imminently dangerous. If the danger was
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imminent that faced the plaintiff, and he in the face of
it did the thing that he knew, as a reasonably careful
man, under the circumstances, was dangerous, he is
guilty of contributory negligence and cannot recover.”

The bill of exceptions shows that after the trial judge
had completed his instructions and the jury had retired
for deliberation, and while they were deliberating, the
jury sent to the judge the following written inquiry:
““Whether the plaintiff in pushing the wedge beneath
the block of slate with his hand, having full knowledge
of the risk involved, thereby became guilty of contribu-
tory negligence, even though told by Foreman Davis to
‘push it under.”” To which the trial judge replied by
sending the following written instruction to the jury
room, in the absence of the parties and their counsel,
without their consent, and without calling the jury in
open court: ‘“If he was told to put it under as stated by
the plaintiff and he did so, fully appreciating at the time
the danger attending and having sufficient time to con-
sider, when he was face to face with a situation that would
have made a reasonably prudent man to disobey the
orders of the foreman, notwithstanding, and he went
ahead in spite of the dangers known to him and apparent,
he is guilty of contributory negligence.”

To this action of the court plaintiff excepted at the first
opportunity upon grounds that raise two questions: (a)
Whether it was erroneous to give this supplementary
instruction in the absence of the parties and without call-
ing the jury in open court, and (b) whether the instruc-
tion so given was erroneous.

The jury having returned a verdict in favor of defend-
ant, and a motion for a new trial having been denied,
the resulting judgment was brought under the review
of the Circuit Court of Appeals and there affirmed. 242
Fed. Rep. 258. Thereupon this writ of certiorari was al-
lowed.
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We entertain no doubt that the orderly conduct of a
trial by jury, essential to the proper protection of the
right to be heard, entitles the parties who attend for the
purpose to be present in person or by counsel at all pro-
ceedings from the time the jury is impaneled until it is
discharged after rendering the verdict. Where a jury
has retired to consider of its verdict, and supplemen-
tary instructions are required, either because asked for
by the jury or for other reasons, they ought to be given
either in the presence of counsel or after notice and an
opportunity to be present; and written instructions ought
not to be sent to the jury without notice to counsel and an
opportunity to object. Under ordinary circumstances,
and wherever practicable, the jury ought to be recalled
to the court room, where counsel are entitled to anticipate,
and bound to presume, in the absence of notice to the
contrary, that all proceedings in the trial will be had. In
this case the trial court erred in giving a supplementary
instruction to the jury in the absence of the parties and
without affording them an opportunity either to be
present or to make timely objection to the instruction.
See Stewart v. Wyoming Ranche Co., 128 U. 8. 383, 390;
Aerheart v. St. Louis, I. M. & S. Ry. Co., 99 Fed. Rep.
907, 910; Yates v. Whyel Coke Co., 221 Fed. Rep. 603,
608; and many decisions of the state courts collated in
17 L. R. A., N. S., 609, note to State of North Dakota v.
Murphy, 17 N. Dak. 48.

The Circuit Court of Appeals considered that the jury
had asked a plain question in writing concerning a matter
of law, and the judge had answered it in writing plainly
and accurately, and were of the opinion that since nothing
else had occurred—the question and answer having been
preserved of record and counsel having been promptly
notified of what had taken place and given the opportu-
nity of excepting to the substance of the instruction and to
the manner of giving it—no harm had been done, and none




OCTOBER TERM, 1918.

Opinion of the Court. 250 U. S.

was probable to arise under like circumstances, and hence
affirmed the judgment.

It is not correct, however, to regard the opportunity of
afterwards excepting to the instruction and to the manner
of giving it as equivalent to an opportunity to be present
during the proceedings. To so hold would be to overlook
the primary and essential function of an exception, which
is to direct the mind of the trial judge to the point in
which it is supposed that he has erred in law, so that he
may reconsider it and change his ruling if convinced of
error, and that injustice and mistrials due to inadvertent
errors may thus be obviated. United States v. U. S.
Fudelity Co., 236 U. S. 512, 529; Guerinz Stone Co. v. Carlin
Construction Co., 248 U. S. 334, 348.

And of course in jury trials erroneous rulings are pre-
sumptively injurious, especially those embodied in in-
structions to the jury;and they furnish ground for reversal
unless it affirmatively appears that they were harmless.

In this case, so far from the supplementary instruction
being harmless, in our opinion it was erroneous and cal-
culated to mislead the jury in that it excluded a material
element that needed to be considered in determining
whether plaintiff should be held guilty of contributory
negligence under the particular hypothesis referred to in
the jury’s question.

The case was governed by the law of Pennsylvania,
where the injury was received and the trial took place.
Rev. Stats., § 721. The law of that State, as it stood
when the cause of action arose! is expressed in repeated
decisions of its court of last resort to the following effect:
“Where the servant, in obedience to the requirement of
the master, incurs the risk of machinery, which though
dangerous, is not so much so as to threaten immediate
injury, or where it is reasonably probable it may be safely

1 See Workmen’s Compensation Act of 1915, Pa. Laws 1915, p. 736.
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used by extraordinary caution or skill, the rule is different.
In such case the master is liable for a resulting accident.”
And, with reference to the particular circumstances of the
case there under consideration: “If the defect was so
great, that obviously, with the use of the utmost skill and
care, the danger was imminent, so much so, that none but
a reckless man would incur it, the employer would not be
liable.”” Patterson v. Pittsburg & Connellsville R. R. Co.,
76 Pa. St. 389, 3904. ‘‘If the master gives the servant to
understand that he does not consider the risk one which a
prudent person should refuse to undertake, the servant
has a right to rely upon his master’s judgment, unless his
own is so clearly opposed thereto that, in fact, he does not
rely upon his master’s opinion. A servant is not called
upon to set up his own unaided judgment against that of
his superiors, and he may rely upon their advice and still
more upon their orders, notwithstanding many misgivings
of his own. The servant’s dependent and inferior position
is to be taken into consideration; and if the master gives
him positive orders to go on with the work, under perilous
circumstances, the servant may recover for an injury thus
incurred, if the work was not inevitably and imminently
dangerous.” Williams v. Clark, 204 Pa. St. 416, 418.
To the same effect, Glew v. Ptitsburgh Railways Co., 234
Pa. St. 238, 242, 243; Moleskey v. South Fork Coal Mining
Co., 247 Pa. St. 434, 437, 438.

In the present case the trial judge recognized this to be
the applicable rule of law when orignally instructing the
jury, for he said: “Of course, if the master gives positive
orders to go on with the work, under perilous circum-
stances, the servant may recover for an injury thus in-
curred, if the work was not inevitably or imminently
dangerous.” But this was neutralized, and the jury prob-
ably led astray, when in the supplementary instruction
they were told, in effect, that if, when plaintiff obeyed the
foreman’s order by putting the wedge beneath the heavy
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block of slate with his hand, he fully appreciated the
attendant danger and had sufficient time to consider, and
if the situation was such as would have made a reasonably
prudent man disobey the order, and he went ahead in
spite of the dangers known to him and apparent, he was
guilty of contributory megligence. The effect of this was
to bar a recovery if the plaintiff knew of the attendant
danger, although he did not know or have reason to sup-
pose that the danger was inevitable or imminent, that is,
immediately threatening. We suppose it hardly could
have been a point in dispute that plaintiff knew that the
operation of pushing the wedge beneath a large block of
slate with his hand was dangerous, for he was familiar
with the work, knew what safeguard was customarily
taken against this danger, expressed a fear of it upon the
particular occasion, and requested time to get an imple-
ment to be used for his safety according to the custom.
It was at this precise moment, according to the testimony,
that the foreman or superintendent told him to ‘‘go ahead,
go ahead”; and under the Pennsylvania decisions he was
entitled to rely upon the judgment and order of his
superior if the work was not inevitably and imminently
dangerous; that is, threatening immediate injury upon
the particular occasion. The jury very reasonably might
conclude that neither plaintiff nor the foreman believed
or had reason to believe that the work was inevitably and
imminently dangerous; but if it was not, he was entitled,
under the Pennsylvania decisions, to hold his employer
responsible for the consequences of what he did under
peremptory orders of the foreman, although he (the plain-
tiff) fully appreciated the general dangers, had time

to consider, and went ahead notwithstanding.
The judgment under review will be reversed, and the cause
remanded to the District Court for further proceedings

in conformity with this opinion.
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NEW YORK CENTRAL RAILROAD COMPANY v.
GOLDBERG.

CERTIORARI TO THE SUPREME COURT OF THE STATE OF
NEW YORK.

No. 256. Argued March 20, 1919.—Decided May 19, 1919.

Under an interstate bill of lading providing that the owner or con-
signee shall pay the freight and all other lawful charges on the prop-
erty, and, that if upon inspection it is ascertained that the articles
shipped are not those described in the bill the freight charges must be
paid upon the articles actually shipped, Zeld, that an innocent misde-
seription of the goods, placing them in a class entitled to a lower rate
under the carrier’s filed schedules, merely imposed upon the shipper
or consignee an obligation to pay freight charges according to their
true character, and did not affect the liability of the carrier for a
failure to deliver, there being no clause exempting the carrier or limit-
ing its liability in case of such misdescription.

164 App. Div. 389, 221 N. Y. 539, affirmed.

THE case is stated in the opinion.

Mr. William Mann, with whom Mr. Charles C. Paulding
was on the brief, for petitioner.

No appearance for respondent.

Mg. JusticE Priney delivered the opinion of the court.

This was an action brought by respondent against
petitioner in the Supreme Court of New York to recover
fiamages equivalent to the value of certain goods shipped
In interstate commerce and lost in transit. Plaintiff had
Judgment in the trial court, which was affirmed by the
Appellate Division for the First Department (164 App.
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Div. 389), and affirmed by the Court of Appeals without
opinion. [221 N. Y. 539.]

The facts are as follows: On September 17, 1912, a
firm of fur manufacturers in New York City caused to be
delivered to defendant there for transportation to plaintiff
at Cincinnati, Ohio, a case containing furs belonging to
plaintiff of the value of $693.75. When the case left the
consignors’ possession it was marked with the name and
address of the consignee, and with the word ““furs” con-
spicuously displayed. It was delivered to a local express-
man, whose driver delivered it to defendant and made out
a bill of lading which defendant signed and upon which
the action depends. This bill of lading described the
goods as ‘“One case D. G.,” which admittedly means
“dry goods.” The misdescription was the driver’s mis-
take, not made with any intent to fraudulently mis-
represent, the nature of the merchandise shipped. De-
fendant’s clerk who signed the bill of lading relied wholly
upon the representations of the driver as to the contents
of the case, not seeing the case itself; and, so far as appears,
no representative of defendant compared or had a con-
venient opportunity to compare the bill of lading with
the marks on the case. At the time of the shipment the
official freight classification filed with the Interstate
Commerce Commission provided for a first-class rate for
dry goods (65 cents per hundred pounds), and a double-
first-class rate ($1.30 per hundred) for furs. As a result
of the misdescription in the bill of lading, freight was
charged at the smaller rate applicable to dry goods, in-
stead of the higher one applicable to furs. No valuation
was placed upon the goods, and no question of limitation
of liability to a stipulated value is presented.

Defendant admitted that it received the goods for
transportation, and that they were stolen in transit and
never delivered to the consignee.

Defendant insists that it is not liable in any amount
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for loss of the goods, because they were misdescribed in
the bill of lading. Reliance is placed upon a line of de-
cisions in this court relating to the limitation of liability
of an interstate rail carrier where goods are shipped at a
declared value at a rate based upon value and under a
contract conforming to the filed tariff. Adams Express Co.
v. Croninger, 226 U. S. 491, 509; Kansas City Southern
Ry. Co. v. Carl, 227 U. S. 639, 650, et seq.; Missours,
Kansas & Texas Ry. Co. v. Harriman, 227 U. S. 657, 670;
Great Northern Ry. Co. v. O’Connor, 232 U. 8. 508, 515;
Atchison, Topeka & Santa Fe Ry. Co. v. Robinson, 233 U.
S. 173, 180; Southern Ry. Co. v. Prescott, 240 U. S. 632, 638.

The Appellate Division held that these cases did not
go to the extent of relieving the carrier from all liability
in case of a non-fraudulent misrepresentation as to the
nature of the merchandise shipped, and that since there
was no clause in the bill of lading exempting the carrier
or limiting its liability in case of such a misdescription
the carrier was defenseless.

Defendant’s contention is that there is no responsibility
for loss of the furs that were shipped because they were
goods not of the same but of a different character than
those described in the bill of lading, and were goods for
the transportation of which a higher rate was established
by its filed schedules. Were there otherwise any difficulty
in answering this contention, it would be wholly relieved
by the fact that the precise contingency was anticipated
in the preparation of the form of the bill of lading and
provided for by one of its conditions, which reads as
follows: ‘“The owner or consignee shall pay the freight
and all other lawful charges accruing on said property,
and, if required, shall pay the same before delivery. If
upon inspection it is ascertained that the articles shipped
are not those described in this bill of lading, the freight
charges must be paid upon the articles actually shipped.”

Clearly, the effect of this is that a misdescription of the
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character of the goods, not attributable to fraud, merely
imposed upon the shipper or consignee an obligation to
pay freight charges according to the character of the goods
actually shipped, and did not affect the liability of the
carrier for a failure to deliver the goods.

Judgment affirmed.

BROTHERS v. UNITED STATES.

APPEAL FROM THE COURT OF CLAIMS.
No. 309. Argued March 28, 1919.—Decided May 19, 1919.

An unliquidated claim against the United States, under the Act of
June 25, 1910, c. 423, 36 Stat. 851, for the alleged infringement of
a patent is not assignable with the patent. Rev. Stats., § 3477,
P. 89.

The essential feature of patent No. 551,614, granted to Sarah E.
Brothers et al. for “improvements in cable cranes with gravity
anchors,” is a non-yielding support or anchor at one end of the cable,
and a yielding, tilting, or rocking support at the opposite end, con-
sisting of outwardly inclined shears or some equivalent structure
held movably at the base, and a counterweight on the outer side.
Id.

This patent was not infringed by the use of cableways supported
by two towers both of which were intended and constructed to be
rigid, but both of which, upon the tightening of the cables, done for
the purpose of enabling the loads to clear the work as its height in-
creased, acquired a tendency to yield with the yielding of the rail-
road bed beneath them, under the increased stress. P. 93.

Findings of the Court of Claims are to be treated like the verdict of a
jury, and this court is not at liberty to refer to the evidence, any
more than to the opinion, for the purpose of eking out, controlling
or modifying their scope. Id.

52 Ct. Clms. 462, affirmed.

THE case is stated in the opinion.
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Mr. William F. Brothers pro se.

Mr. Assistant Attorney General Frierson, for the United
States, submitted.

MRg. JusTice PiTNEY delivered the opinion of the court.

Appellant brought this action in the Court of Claims
under the Act of June 25, 1910, c. 423, 36 Stat. 851, to
recover compensation for the unlicensed use by the
United States in the Panama Canal work of his patented
invention for ‘“Improvements in cable cranes with grav-
ity anchors.” That court made findings of fact upon
which it concluded as matter of law that there was no
infringement of claimant’s patent, and thereupon dis-
missed his petition. 52 Ct. Clms. 462.

From the findings it appears that claimant filed ap-
plication for his patent July 18, 1895, and, upon such
application, letters patent No. 551,614 were granted and
issued, under date December 17, 1895, to his assignees
Sarah E. Brothers and Maria A. Brown, to whom he
had made assignment pending the application. Subse-
quently the letters patent were assigned to claimant,
under date October 2, 1912, two and one-half months
prior to their expiration by limitation on December 17,
1912. His claim to compensation is necessarily limited
to this brief period, since there could be no assignment
to him of any unliquidated claim against the Govern-
ment arising prior to the time he became the owner of
the patent. Rev. Stats., § 3477.

No question is made but that plaintiff’s invention was
broadly new, a pioneer in its line, and the patent en-
titled to a broad construction and the claims to a liberal
application of the doctrine of equivalents. (See Brothers
V. Lidgerwood Mfg. Co., 223 Fed. Rep. 359.) It relates
to the method of erecting and operating a suspension
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cable adapted to carrying a traveling crane or the like.
Roughly speaking, the prior art consisted in supporting
such cables upon rigid and unyielding towers at each end,
so as to prevent an undue sagging of the cable under the
strain of its load. Claimant’s invention consisted in
employing a rigid support or abutment at one end of
the cable and what is called a “gravity anchor” at the
opposite end, consisting of outwardly inclined shears
with the cable attached thereto and a weight hung per-
manently from the shears on the opposite side, which
weight, together with the weight of the shears, puts
a tension upon the cable varying according to the weight
of the structure and counterweight, combined with the
degree of inclination of the structure; the operation of
the tension device being automatically to take up the
slack of the suspended cable when the load approaches
the supports, with the result of permitting the load to
be moved closer to the supports, with a given exertion
of power, than before. There are other advantages not
necessary to be specified. The essential feature of the
patent is a non-yielding support or anchor at one end
of the cable, and a yielding, tilting, or rocking support at
the opposite end, consisting of outwardly inclined shears
or some equivalent structure held movably at the base,
and a counterweight on the outer side. It is to be ob-
served that rigidity of the head tower is a sine qua non,
necessary to produce tension of the cable; yielding sup-
ports at both ends would be a contradiction of terms,
since with such an arrangement there would be no sup-
port, and the entire structure would collapse under its
own weight. The importance of this will appear.

In the construction of the Panama Canal the Govern-
ment installed in the year 1909, and maintained and
used continuously thereafter until the expiration of the
Brothers patent, one single cableway and six duplex or
double cableways which are complained of in this case
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as infringements. As to the mode of construction, main-
tenance, and operation of these cableways, the findings
of the Court of Claims are as follows:

“The single and the duplex cableways were similar in
general design and construction except that the towers
of the former supported a single cable, while those of
the latter supported two cables, parallel to each other,
at a distance of 18 feet apart, and each operated inde-
pendently of the other, the length of the towers longi-
tudinally of the canal cut being of proportionate dimen-
sion for the accommodation of the two cables. The
towers were ‘of structural steel construction; and taking
the duplex cableways for illustration, each tower in ver-
tical cross section from front to rear was in the shape of
a right-angle triangle, with a base of approximately
50 feet, a perpendicular or vertical height of about 85 feet,
and a hypothenuse of about 98 feet, with a length of
about 38 feet longitudinally of the canal. The two towers
of the cableway stood facing each other, on opposite banks
of the canal cut, with their hypothenuse faces toward
the cut. The cable span across the cut between the tops
of the towers was approximately 800 feet. The cables
used were 214-inch steel-wire cables having a rated break-
ing stress of 200 tons. The cables were supported by
headblocks or saddles at the tops of the towers, and
their ends were carried down and firmly anchored to the
counterweighted bases of the towers.

“Rigidity of the towers was desired; and in order to
secure this and hold the towers rigid against any tend-
ency to tip, tilt, or yield under the stress of the suspended
cables and their loads, the platform base at the rear side
of each tower—that is, the side farthest from the canal
cut—was counterweighted by a block of cement concrete
of over 150 tons weight, cast about the structural steel
members of the base of the tower and extending along
practically the entire length of the base. The entire
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weight of each tower, including the tower proper, the
trucks upon which it was mounted, and the concrete
counterweight, was upward of 500 tons.

“To facilitate the shifting or moving of the cableways
along the canal cut as the work progressed each tower
was mounted upon sets of trucks, similar te the trucks
of railway cars, on the front and rear sides of the base
of the tower, and the whole structure was mounted upon
two standard-gauge railway tracks located on the bank
of the canal cut at the proper distance from each other
and from the similar tower tracks on the opposite bank
of the cut.

“The cableways were operated by electrical power
from the machinery stations in the head tower of each
cableway.

‘““Subsequent to the construction and installation of
said cableways they were maintained and operated with-
out change in structural form or method of operation
other than that as the height of the walls and other work
of the canal increased, beginning about August, 1910,
it became necessary, in order to admit of the loads being
carried to pass clear of the works and men engaged thereon
as the height of the work increased, to take up the slack
or decrease the deflection of the cable. The cables were
accordingly drawn up for said purpose. This tightening
up of the cables or reduction of their deflection increased
the effect of the load and weight of the cables upon the
towers as regards their tendency to yield or tilt.

“It was the intent and purpose of the engineer officers
of the Canal Commission, by and under whom said cable-
ways were designed, constructed, and operated, that the
; towers thereof should be rigid and nonyielding to the full
extent that rigidity in cable towers was possible; and
there was no tilting or yielding of said towers other than
such as resulted from a yielding of the roadbed of the
tracks supporting them, portions of which roadbed con-
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sisted of ‘fills’ of excavated materials upon swampy
ground. There is no satisfactory evidence that the towers
either yielded or tilted at any time during the period of
claimant’s ownership of said letters patent.”

Upon the argument here, appellant quoted somewhat
amply from the evidence taken before the Court of Claims.
For the purposes of our review the findings of that court
are to be treated like the verdict of a jury, and we are
not at liberty to refer to the evidence, any more than to
the opinion, for the purpose of eking out, controlling,
or modifying their scope. United States v. Smath, 94 U. S.
214, 218; Stone v. United States, 164 U. S. 380, 382; Dis-
trict of Columbia v. Barnes, 197 U. S. 146, 150; Crocker v.
United States, 240 U. S. 74, 78, and cases cited.

We concur in the opinion of the Court of Claims that
no infringement of claimant’s patent is shown. In the
Act of June 25, 1910, under which this suit is brought
and under which alone it could be brought, it is expressly
provided that there shall be no such suit ‘“based on the
use by the United States of any article heretofore owned,
leased, used by, or in the possession of the United States.”
In view of this and of the fact that the cableways com-
plained of were theretofore in the possession of and used by
the United States, claimant insists that after the passage
of the act the Government materially altered the cableways
in such a manner as to make them infringe his patent.
The contention is that the cables were tightened up in
order to decrease their deflection, and that this tighten-
ing, in view of the loads carried by the cables, caused
Phe supporting towers to yield or tilt, and thus to become
In essence movable towers like the gravity anchors cov-
ered by the claimant’s patent. But, as pointed out by
the Court of Claims, it is beyond question that, as con-
structed and used generally, and as intended to be used,
the Government cableways did not infringe claimant’s
device. The subsequent tightening of the cables was done
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in the orderly conduct of the work for the purpose of
carrying the loads over and free from the work that was
being constructed. So far as this caused a yielding of the
tower under the stress of the load, it was an incidental
result, affecting or tending to affect the towers on both
sides, and not upon one side to the exclusion of the other.
It did not amount to a mechanical equivalent of the
claimant’s structure; there is no semblance of an outward
inclination of a yielding tower or yielding support, but
rather a tendency on the part of rigid towers to break
down or collapse inwardly under an undue stress. And,
as we have shown, the rigidity of one support is as essen-
tial to claimant’s structure as is the movability of the
other.
Inasmuch as the findings fully support the judgment
of the court below, its judgment must be and it is
Affirmed.

MACKAY TELEGRAPH & CABLE COMPANY v.
CITY OF LITTLE ROCK.

ERROR TO THE SUPREME COURT OF THE STATE OF ARKANSAS.

No. 374. Motion to dismiss or affirm submitted March 3, 1919.—
Decided May 19, 1919.

A telegraph company, although engaged in interstate business and under
the restrictions and obligations of the Post Roads Act of July 24,
1866, is subject to reasonable taxes imposed by a city upon the main-
tenance of poles and wires erected and maintained by the company
within the limits of the city under authority granted by its ordi-
nances. P. 99.

Inasmuch as one legitimate object of such a tax is to recoup the special
cost of governmental supervision and regulation, it is not a valid
objection that it extends to poles standing on a railroad right of way,
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or that some of these were brought within the city limits after the
company accepted its special franchise ordinance, in a case where
local governmental supervision is necessary for the protection of
travelers on highways crossed by the telegraph line on such right of
way. Id.

There is no support in the record for the contention that a tax of fifty
cents per pole per year is unreasonable in amount, even though it
be made to apply to poles standing on private property or upon a
railroad right of way as well as to poles erected in the streets. P.100.

Where the “pole tax” imposed by franchise ordinance on one com-
pany is the same as is imposed by general ordinance on other com-
panies, the fact that, as to poles on railroad rights of way, the tax
sought to be enforced against the one company has not been enforced
against the others does not prove a denial of the equal protection of
the laws, without proof of arbitrary and intentionally unfair discrimi-
nation or that the circumstances of the companies and their lines
were so much alike as to render any discrimination unreasonable. Id.

131 Arkansas, 306, affirmed.

THE case is stated in the opinion.

Mr. James W. Mehaffy, for defendant in error, in sup-
port of the motion.

Mr. J. C. Marshall, for plaintiff in error, in opposition
to the motion.

Mg. JusTicE PiTNEY delivered the opinion of the court.

This case was submitted on a motion to dismiss or
affirm. The facts are as follows: On March 11, 1912,
the city council of Little Rock passed an ordinance grant-
ing to the telegraph company the right to construct and
maintain telegraph poles, wires, and fixtures and to install
underground ducts and manholes along and over certain
streets in the city particularly mentioned, including the
following: ““Also a line of poles and fixtures and the
right to string wires or cables thereon, beginning at the
intersection of East Second Street and Rector Avenue and
running thence on the west side of Rector Avenue to East
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Sixth; thence east on the north side of Sixth to the Chicago,
Rock Island & Pacific Railway tracks. From this point the
pole line will follow on and along the right of way of said
railway to the south city limits.” Among other things the
ordinance provided that the company should pay to the
city immediately upon the completion of the line, and an-
nually thereafter, “‘a license or tax of fifty cents for each
pole erected or set up and a license or tax on all conduits
constructed to an amount equal to four poles to each block.
And said company shall comply with all ordinances here-
after passed in regard to the license or tax on poles, con-
duits, or wires, either decreasing or increasing the same,
that are general and applicable to all telegraph or tele-
phone companies in said city.”” Other provisions made
the location and maintenance of wires, poles, and con-
duits subject to the approval of the city officials; required
the poles to be kept painted, and the wires, poles, con-
duits, and manholes to be maintained in a first-class con-
dition and so as not to endanger life or limb; permitted
the city to use the upper cross-arm of the poles for its fire
alarm and police telegraph or telephone wires; and re-
quired written acceptance by the company before the
ordinance should take effect. The company duly filed
its written acceptance, and thereafter constructed its line,
placing 66 poles upon city streets, 104 poles upon the
right of way of the railway within the limits of the city
as they existed at the acceptance of the ordinance, and
35 poles upon an adjacent portion of the right of way
which at the acceptance of the ordinance was without the
city limits but was brought within them a few days there-
after.

In the year 1917 the city sued the company in a state
court, setting up the above-mentioned ordinance, aver-
ring that it was duly accepted by the company and was a
contract between the parties, and alleging that pursuant
to it the defendant had erected and maintained in the
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city 205 poles upon which there were due the license taxes
or fees at fifty cents per pole for four and a half years,
amounting to $461.25. The company by its answer ad-
mitted the passage and acceptance of the ordinance but
denied that it was a contract; alleged that the provision
as to license fees did not include the poles placed upon the
right of way of the railway company, especially not those
that were without the limits of the city at the time of the
acceptance of the ordinance; that fifty cents per pole per
year was unreasonable and excessive and sought to be im-
posed not for inspection and regulation of the poles but for
revenue purposes only; that said license fee or tax deprived
defendant of its property without due process of law and
denied to it the equal protection of the laws in violation
of the Fourteenth Amendment; that defendant had ac-
cepted the restrictions and obligations of the Act of Con-
gress approved July 24, 1866 (c. 230, 14 Stat. 221; Rev.
Stats., § 5263, et seq.); that its poles and wires were in use
for the transmission of messages for the United States
and the various departments of the Government; and
further that defendant was engaged principally in the
transmission of telegraphic messages between points in
Arkansas and points in other States and in foreign coun-
tries, and that the imposition of a fee or tax upon its poles
was a burden upon and illegal interference with inter-
state and foreign commerce and the regulatory power of
Congress over the same.

At the trial the company offered to pay the license tax
upon the 66 poles that were placed upon the city streets,
but disputed liability for those placed upon the railroad
right of way. It proved acceptance of the Act of Congress
of 1866, showed that the corporate limits had been ex-
tended after acceptance of the ordinance in such manner
as to include 35 additional poles along the right of way,
showed that the line on the right of way ran through a
thinly populated part of the city as compared with the




98 OCTOBER TERM, 1918.

Opinion of the Court. 250 U. S.

streets covered by the franchise, being crossed, however,
by two important streets and by two turnpikes that lead
into the city, and offered to prove that two other telegraph
companies maintaining poles and wires in the city were
required to pay the tax only upon poles maintained upon
the streets and not upon those maintained on railroad
rights of way. General ordinances of the city were in-
troduced in evidence, one of them antedating the franchise
ordinance and providing as follows: ‘“Each telegraph,
telephone, electric light or power company shall pay an-
nually a sum equal to fifty cents for each pole used by
them whether such poles are leased, rented, or owned by
them.”

The trial court overruled the contentions of defendant
and rendered a judgment against it for the entire amount
claimed. This was affirmed by the Supreme Court of the
State (131 Arkansas, 306), and the case is brought here
upon the contention that the taxing provision of the
franchise ordinance, as construed and applied, has the
effect of depriving the defendant of rights secured to it
by the Constitution and laws of the United States.

We are unable to see ground for dismissal of the writ
of error, and will pass at once to the merits.

Notwithstanding that some of the provisions of the
ordinance are contractual in form and by its own terms
it was to take effect only after written acceptance by the
company and such acceptance was in fact formally given,
the Supreme Court of the State, as we read its opinion,
dealt with the pole fees not as an agreed compensation
for the franchise but as a license tax. Consequently we
will—indeed must, for present purposes—so regard it.

Plaintiff in error contends that the court erred in con-
struing the ordinance as imposing the tax with respect to
the poles standing upon the railroad right of way, and
especially as to the 35 poles which at the time of accept-
ance of the ordinance were without the limits of the city.
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But as no question is raised here under the contract
clause of the Constitution we are not at liberty to revise
the decision of the state court upon the question of con-
struction, and can only determine whether as construed
and applied the ordinance deprives plaintiff in error of
rights secured by other provisions of the Constitution and
laws of the United States.

That a reasonable tax upon the maintenance of poles
and wires erected and maintained by a telegraph company
within the limits of a city pursuant to authority granted
by its ordinances is not an unwarranted burden upon
interstate or foreign commerce or upon the functions of
the company as an agency of the government, and does
not infringe rights conferred by the act of Congress, is so
thoroughly settled by previous decisions of this court
that no further discussion is called for. Sf. Louts v. West-
ern Union Telegraph Co., 148 U. 8. 92, 100; Western Union
Telegraph Co. v. New Hope, 187 U. S. 419, 425; Atlantic &
Pacific Telegraph Co. v. Philadelphia, 190 U. S. 160, 164;
Western Union Telegraph Co. v. Richmond, 224 U. 8. 160;
Postal Telegraph-Cable Co. v. Richmond, 249 U. 8. 252.

These cases establish that a city (supposing, of course,
it acts under the authority of the State) may impose such
taxes not merely with respect to the special and exclusive
occupancy of streets and other public places by poles and
other equipment, but by way of compensation for the
special cost of supervising and regulating the poles, wires
and other fixtures and of issuing the necessary permits.
Hence, in the present case, we cannot hold that the fact
that a tax is imposed upon the poles that stand upon the
railway right of way, as well as on those that stand upon
the streets, is sufficient to condemn the ordinance, espe-
cially in view of the finding of the Supreme Court of
Arkansas that the telegraph line as laid along the right of
way crosses a street car line and several turnpikes coming
into the city, and that it is necessary there shall be local
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governmental supervision of the lines crossing these high-
ways for the protection of travelers upon them.

There is no support in the record for the contention that
a tax of fifty cents per pole per year is unreasonable in
amount, even though it be made to apply to poles stand-
ing on private property or upon a railroad right of way as
well as to poles erected in the streets.

Nor is there ground for holding that plaintiff in error
is subjected to unreasonable discrimination, in contra-
vention of the equal protection clause of the Fourteenth
Amendment. The case shows that its franchise ordinance
imposes the same and no greater tax than that which is
applied by a general ordinance to other companies main-
taining poles in the city. The offer of testimony to prove
that the two other companies were not in fact required to
pay the tax upon so many of their poles as stood upon
railroad rights of way went no further than to show that
the general ordinance had not been enforced against them
in the same manner that it was proposed to enforce the
franchise ordinance against plaintiff in error. There was
no offer to show an arbitrary and intentionally unfair
discrimination in the administration of the ordinance as in
Yick Wo v. Hopkins, 118 U. S. 356, 374. Peradventure
the present action was a test case to determine whether
the license fees were applicable to poles standing elsewhere
than on the streets, with the intent, in case of an affirma-
tive answer, to enforce the general ordinance against the
other companies in the same sense. Nor was there any
offer to show that the circumstances of the several com-
panies and their telegraph lines were so much alike as to
render any discrimination in the application of the pole
tax equivalent to a denial of the equal protection of the
laws.

None of the contentions of plaintiff in error being well
founded, the judgment is

Affirmed.
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PHILADELPHIA, BALTIMORE & WASHINGTON
RAILROAD COMPANY ». SMITH.

CERTIORARI TO THE COURT OF APPEALS OF THE STATE OF
MARYLAND.

No. 472. Argued April 15, 1919.—Decided May 19, 1919.

An employee of an interstate railroad whose duties were to cook the
meals, make the beds, ete., for a gang of bridge carpenters, in a camp
car which was provided and moved from place to place along the
railroad line to facilitate their work in repairing the bridges, and who,
at the time of his injury, was within the car, on a side-track, and oc-
cupied in cooking a meal for the carpenters and himself while they
were repairing one of the bridges in the vicinity, keld, engaged in in-
terstate commerce, within the meaning of the Federal Employers’
Liability Act.

132 Maryland, 345, affirmed.

THE case is stated in the opinion.

Mr. Frederic D. McKenney, with whom Mr. John
Spalding Flannery was on the briefs, for petitioner.

Mr. T. Alan Goldsborough for respondent.
MR. Justice Prrney delivered the opinion of the court.

Respondent brought his action in a state court of Mary-
land under the provisions of the Federal Employers’
Liability Act of April 22, 1908, as amended April 5, 1910
(c. 149, 35 Stat. 65; c. 143, 36 Stat. 291), to recover dam-
ages for personal injuries sustained by him upon one of
petitioner’s lines of railroad in the State of Maryland
over which petitioner was engaged in transporting inter-
state as well as intrastate commerce.
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Plaintiff was employed by defendant in connection with
a gang of bridge carpenters, who were employed by de-
fendant in the repair of the bridges and bridge abutments
upon said line of railway. The gang, including plaintiff,
worked over the entire line, and were moved from point
to point as the repair work required in what was called a
““camp car,” furnished and moved by defendant, in which
they ate, slept, and lived. Plaintiff’s principal duties
were to take care of this car, keep it clean, attend to the
beds, and prepare and cook the meals for himself and the
other members of the gang. On December 23, 1915, the
bridge carpenters were engaged in repairing a bridge
abutment on defendant’s line near Easton, Maryland,
and the camp car was on defendant’s side-track at Easton;
and while plaintiff was in the car, engaged in cooking a
meal for the bridge carpenters and himself, the engineer
of one of defendant’s trains, without warning, ran the
engine upon the side-track and against a car to which the
camp car was coupled with such force that plaintiff re-
ceived injuries, to recover for which his action is brought.

A judgment in plaintiff’s favor was affirmed by the
Maryland Court of Appeals (132 Maryland, 345), and the
case comes here on a writ of certiorari.

The only question we have to consider is whether plain-
tiff at the time he was injured was engaged in interstate
commerce within the meaning of the statute. Petitioner,
citing Illinois Central R. R. Co. v. Behrens, 233 U. S. 473,
478, and Erie R. R. Co. v. Welsh, 242 U. S. 303, 306, as
conclusive to the effect that the true test is the nature of
the work being done by the employee at the time of the
injury, and that what he had been doing before and ex-
pected to do afterwards is of no consequence, argues that
since plaintiff at the time of the injury and for some weeks
prior thereto was and had been working as mess cook
and camp cleaner or attendant for a gang of bridge car-
penters who were quartered ‘‘for their own convenience”
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in a camp car belonging to petitioner, which was not being
moved in interstate commerce, but was located and stand-
ing on a switch track in the neighborhood of the bridge
upon which the carpenters then were and for soine weeks
prior thereto had been and for some time afterwards were
working; and since plaintiff at the moment of the injury
was engaged in cooking food which was the property of
himself and the carpenters, he was not at the time engaged
in interstate commerce.

As thus stated, the relation of plaintiff’s work to the
interstate commerce of his employer would seem to be
rather remote. But upon a closer examination of the
facts the contrary will appear. Taking it to be settled
by the decision of this court in Pedersen v. Delaware,
Lackawanna & Western R. R. Co., 229 U. S. 146, 152,
that the repair of bridges in use as instrumentalities of
interstate commerce is so closely related to such commerce
as to be in practice and in legal contemplation a part of
it, it of course is evident that the work of the bridge car-
penters in the present case was so closely related to de-
fendant’s interstate commerce as to be in effect a part of
it. The next question is, what was plaintiff’s relation
to the work of the bridge carpenters? It may be freely
conceded that if he had been acting as cook and camp
cleaner or attendant merely for the personal convenience
of the bridge carpenters, and without regard to the con-
duct of their work, he could not properly have been deemed
to be in any sense a participant in their work. But the
fact was otherwise. He was employed in a camp car which
belonged to the railroad company, and was moved about
from place to place along its line according to the exigen-
cies of the work of the bridge carpenters, no doubt with
the object and certainly with the necessary effect of for-
warding their work, by permitting them to conduct it con-
veniently at points remote from their homes and remote
from towns where proper board and lodging were to be had.
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The circumstance that the risks of personal injury to
which plaintiff was subjected were similar to those that
attended the work of train employees generally and of the
bridge workers themselves when off duty, while not with-
out significance, is of little moment. The significant thing,
in our opinion, is that he was employed by defendant to
assist, and actually was assisting, the work of the bridge
carpenters by keeping their bed and board close to their
place of work, thus rendering it easter for defendant to
maintain a proper organization of the bridge gang and
forwarding their work by reducing the time lost in going
to and from their meals and their lodging place. If, in-
stead, he had brought their meals to them daily at the
bridge upon which they happened to be working, it hardly
would be questioned that his work in so doing was a part
of theirs. What he was in fact doing was the same in

kind, and did not differ materially in degree. Hence he

was employed, as they were, in interstate commerce,

within the meaning of the Employers’ Liability Act.
Judgment affirmed.

UNITED STATES ». REYNOLDS.

CERTIORARI TO THE CIRCUIT COURT OF APPEALS FOR THE
EIGHTH CIRCUIT.

No. 591. Argued March 4, 5, 1919.—Decided May 19, 1919.

Under the Allotment Act of February 8, 1887, § 5, c. 119, 24 Stat. 388,
the twenty-five year trust period, with the attendant restriction upon
the right of alienation, runs from the date of the trust patent, and
not from the date of the approval of the allotment by the Secretary
of the Interior; and an attempt to convey, made by an heir of the
allottee, within that period as extended by the President before its
expiration,is void. P. 107,

252 Fed. Rep. 65, reversed.
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104. Argument for Respondent.

THE case is stated in the opinion.
The Solicitor General for the United States.

Mr. Mark Goode, with whom Mr. Hal Johnson and Mr.
Jesse D. Lydick were on the brief, for respondent, argued,
in part, as follows:

It is true that the provisional or trust patent did not
actually issue until February 6, 1892, or perhaps more
correctly speaking it was dated as of that date, but
it is likewise true that Stella Washington’s right to a
preliminary patent vested on the instant her allotment
was approved. Her equitable title was then complete
and did not depend upon the delivery of the trust patent.
Ballinger v. Frost, 216 U. S. 240.

By the very terms of the approval the patent was
ordered issued positively and unequivocally. No reser-
vation was made and no discretion was vested in any one
after that, and the duty to issue thereupon became purely
ministerial. Delay in issuing, or failure to issue such
patent thereafter could not postpone or defeat the vesting
of the equitable interest, nor could it postpone the begin-
ning of the trust period. Not only did the approval of
the Secretary contain an absolute order for the issue;
but the act itself is mandatory. It reads: “That upon
the approval of the allotments provided for in this act
by the Secretary of the Interior, ke shall cause patents
to issue therefor in the name of the allottees,” etc. No
discretion is lodged anywhere with regard to issuance of
the trust patents.

It therefore follows that the trust began to run with the
approval. However, it makes no difference whether we
say the trust was created by the patent, for it would re-
late back to the approval; but we hardly think it can be
said that the trust is created by the patent for it might
well be that the issue of a patent in a given case could be




OCTOBER TERM, 1918.

Opinion of the Court. 250 U. 8.

overlooked for years, and this has actually occurred, and
could it then be said that no trust was created because
someone forgot to write out and record the patent?

Stella Washington obtained a vested interest in the
land when her allotment was approved on September 16,
1891, and by operation of law the right to convey passed
to her heirs on September 16, 1916. Ballinger v. Frost,
216 U. 8. 240; Stmmons v. Wagner, 101 U. S. 260; Wood
v. Gleason, 43 Oklahoma, 9; Godfrey v. Iowa Land &
Trust Co., 21 Oklahoma, 293.

MRr. JusticE PrrNey delivered the opinion of the
court.

This was a suit brought by the United States in behalf
of Claudius Tyner and ten other persons, heirs at law of
Stella Washington, deceased, who was a member of the

Absentee Shawnee Tribe of Indians of Oklahoma; its
object being to cancel a deed made by Tyner to Suda
Reynolds on February 17, 1917, purporting to convey
an undivided eleventh interest in a tract of land inherited
by the eleven heirs from Stella Washington, who was the
allottee thereof. The legal title to the tract was held by
the United States under a certificate of allotment or
“‘trust patent,” dated February 6, 1892, containing a pro-
vision that the United States did and would hold the land
in question in trust for the said Stella and in case of her
death for her heirs, for a period of twenty-five years, at
the expiration of which time the United States would
convey the same by patent in fee, discharged of the
trust, to said Indian or her heirs, unless the trust period
had been extended by the President of the United
States.

The allotment was made under the provisions of the
Act of Congress approved February 8, 1887, c. 119, 24
Stat. 388, as amended by Act of March 3, 1891, c. 543,
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26 Stat. 989, 1019. Section 5 of the Act of 1887 provided:
““That upon the approval of the allotments provided for in
this act by the Secretary of the Interior, he shall cause
patents to issue therefor in the name of the allottees,
which patents shall be of the legal effect, and declare that
the United States does and will hold the land thus allotted,
for the period of twenty-five years, in trust for the sole
use and benefit of the Indian to whom such allotment
shall have been made, or, in case of his decease, of his
heirs according to the laws of the State or Territory
where such land is located, and that at the expiration of
said period the United States will convey the same by
patent to said Indian, or his heirs as aforesaid, in fee, dis-
charged of said trust and free of all charge or incumbrance
whatsoever: Provided, That the President of the United
States may in any case in his discretion extend the period.
And if any conveyance shall be made of the lands set
apart and allotted as herein provided, or any contract
made touching the same, before the expiration of the
time above mentioned, such conveyance or contract
shall be absolutely null and void.”

Stella Washington’s allotment was approved by the
Secretary September 16, 1891; the allotment certificate
or trust patent was issued on February 6, 1892. On No-
vember 24, 1916, the President by executive order ex-
tended the trust period for ten years. Thereafter, on
February 17, 1917, Tyner executed the deed in question
to Suda Reymolds.

The first question presented by the record is whether
the original trust period extended for twenty-five years
from February 6, 1892, the date of the trust patent, or
from September 16, 1891, the date of the approval of
the allotment. If the former, there is no question that
the executive order, being made within the original trust
period, was valid (subject to an objection as to its form),
and had the effect of extending the trust, with resulting
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restriction upon the right of alienation, for the further
period of ten years. If, on the other hand, the original
trust period should be dated from the approval of the
allotment, it still is insisted by the Government that the
right of the President to extend the trust period continued
beyond the twenty-five years and until the United States
surrendered its trust by conveying the absolute fee simple
title to the Indian allottee or his heirs.

The District Court sustained the contention of the
United States and entered a decree canceling Tyner’s
deed as void and constituting a cloud upon its title. The
Circuit Court of Appeals reversed this decree and directed
a dismissal of the bill. 252 Fed. Rep. 65.

The latter decision rests upon the ground that under
§ 5 of the allotment act the right of the allottee to a pre-
liminary or trust patent became absolute upon the ap-
proval of the allotment by the Secretary of the Interior;
that her equitable title was then complete, and did not
depend upon the delivery of the patent. Ballinger v.
Frost, 216 U. 8. 240, was cited in support of this; but it is
not entirely apposite. That case turned upon the effect
of a certificate of allotment issued under the Choctaw
and Chickasaw Agreement (Act of July 1, 1902, c. 1362,
32 Stat. 641, 644), the 23d section of which declared that
such certificate should be ‘“conclusive evidence of the
right of any allottee to the tract of land described therein.”
The Indian, being a citizen and resident of the Choctaw
Nation duly enrolled and entitled to an allottment,
selected as such the land in controversy, upon which were
her buildings and improvements; this was received by
the Commission to the Five Civilized Tribes, and, after
the expiration of nine months, the time prescribed by
statute for contest, no contest of her right to the desig-
nated allotment having been made, a certificate was
issued and delivered to her. This court held the allot-
tee’s rights had become fixed, the Secretary of the In-
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terior thereafter having nothing but the ministerial duty
to perform of seeing that a patent was duly executed and
delivered, and upon this ground sustained a judgment
awarding a writ of mandamus; citing Barney v. Dolph,
97 U. 8. 652, 656; Stmmons v. Wagner, 101 U. S. 260, 261;
Cornelius v. Kessel, 128 U. S. 456, 461; Orchard v. Alex-
ander, 157 U. S. 372, 383; and other cases.

The rule established by these cases is familiar. But
we do not think it can be applied so as to give finality
to the act of the Secretary in approving the allotment
under § 5 of the Act of 1887. Nor does that act contain
any such declaration of conclusive effect as is found in
§ 23 of the Choctaw-Chickasaw Agreement. While the
matter is not free from doubt, we have reached the con-
clusion that by the better construction the trust period
begins and dates from the issuance of the trust patent
and not from the approval of the allotment. The De-
partment distinctly so ruled in Klamath Allotments, 38
L. D. 559, 561, where it was said, after quoting the per-
tinent language of § 5 of the Act of 1887: ‘“Clearly no
trust is declared until actual issuance of patent, and the
use of a word of the present tense, ‘does,” shows that the
trust period begins to run only upon such issuance.”
This ruling was made in the year 1910, and may be in-
consistent with some previous rulings of the Department,
as counsel for respondent insists that it is. Nevertheless
it is entitled to weight as an administrative interpreta-
tion of the act; it comports with our impression of the
natural meaning of the language employed by Congress;
and it very probably was relied upon by the President
when promulgating the order of November 24, 1916,
extending the trust period. This order might as well
have been made a few months earlier, had it been sup-
posed that the 25-year period was to expire in Sep-
tember.

This construction of the Act of 1887 puts it in agree-
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ment with other acts for the allotment of Indian lands,!
which, while subsequently passed and perhaps not strictly
to be regarded as a legislative interpretation, nevertheless
seem to us to indicate the effect that Congress attributed
to the Act of 1887.

Some criticism is made by counsel for respondent upon
the form of the executive order of November 24, 1916, as
being indefinite and not in accordance with the act of
Congress. We deem this criticism unfounded, and need
spend no time upon it.

Calculating the 25-year period from February 6, 1892,
the date of trust patent for the Stella Washington allot-
ment, it expired on February 5, 1917; but the trust was
extended for a further term of ten years, and hence the
deed made by Claudius Tyner to Suda Reynolds February

1 Act of March 2, 1889, c. 422, 25 Stat. 1013, 1014, providing for al-
lotments to Peorias and Miamis, contains this provision: ““The land
so allotted shall not be subject to alienation for twenty-five years from
the date of the issuance of patent therefor.”

Act of March 2, 1895, c. 188, 28 Stat. 876, 907, (the Quapaw Act)
contains this: “Provided, That said allotments shall be inalienable
for a period of twenty-five years from and after the date of said
patents.”

Act of July 1, 1902, c. 1362, 32 Stat. 641, 642, (Choctaw-Chickasaw
Act) contains the following:

(Sec. 12, relating to homesteads.) ““Shall be inalienable during the
lifetime of the allottee, not exceeding twenty-one years from the date
of certificate of allotment.”

(Sec. 13.) ““The allotment of each Choctaw and Chickasaw freed-
man shall be inalienable during the lifetime of the allottee, not ex-
ceeding twenty-one years from the date of certificate of allotment.”

(Sec. 16.) ‘““All lands allotted to the members of said tribes, except
such land as is set aside to each for a homestead as herein provided,
shall be alienable after issuance of patent as follows: One-fourth in
acreage in one year, one-fourth in acreage in three years, and the bal-
ance in five years; in each case from date of patent.”

Cherckee Allotment Act of July 1, 1902, ¢. 1375, 32 Stat. 716,
contains similar language in §§ 13 and 15.
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17, 1917, was null and void by the terms of § 5 of the Act
of 1887.

As the President’s order was made within the original
25-year period, it is unnecessary to consider whether he
might have acted with like effect at a later time.

The decree of the Circuit Court of Appeals ts reversed and

that of the District Court vs affirmed.

UNITED STATES FIDELITY & GUARANTY COM-
PANY ». STATE OF OKLAHOMA ET AL.

ERROR TO THE SUPREME COURT OF THE STATE OF
OKLAHOMA.

No. 304. Argued April 17, 1919.—Decided May 19, 1919.

The court has no jurisdiction on error, under Jud. Code, § 237, as
amended, on the ground that a state law was sustained against a
claim that it impaired the obligation of a prior contract, where the
state court appears to have rested its judgment, reasonably, on
earlier laws and decisions, without any application of the law in
question.

Writ of error to review 168 Pac. Rep. 234, dismissed.

THE case is stated in the opinion.
Mr. C. B. Ames for plaintiff in error.

Mr. H. L. Stuart, with whom Mr. S. P. Freeling, At-
torney General of the State of Oklahoma, and Mr. W. A.
Ledbetter were on the brief, for defendants in error.

MR. Justice McREyNoLDS delivered the opinion of the
court.

May 18, 1909, plaintiff in error became surety upon a
bond to secure repayment of funds to be deposited by
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Commissioners of the Land Office of Oklahoma with the
Columbia Bank & Trust Co. After receiving more than
$50,000 the Trust Company became insolvent, and in
September, 1909, refused to honor a proper demand
therefor. The State sued the surety in one of its own
courts, December 24, 1909, and judgment there for full
amount of the bond was affirmed by the Supreme Court,
October 9, 1917. 168 Pac. Rep. 234.

The cause is here on writ of error and jurisdiction of this
court is challenged upon the ground that the suit is not
one ‘“where is drawn in question the validity of a treaty"
or statute of, or an authority exercised under the United
States, and the decision is against their validity; or where
is drawn in question the validity of a statute of, or an au-
thority exercised under any State, on the ground of their
being repugnant to the Constitution, treaties, or laws
of the United States, and the decision is in favor of their
validity.” Judicial Code, § 237, as amended by Act
approved September 6, 1916. We think the point well
taken and the writ must be dismissed.

In support of our jurisdiction it is said: ‘“The case is
properly here by writ of error because it involves the
validity of legislation of the State of Oklahoma alleged by
the plaintiff in error to impair the obligation of its con-
tract.” But we have often held that mere assertion of a
claim in respect of some constitutional right is not suffi-
cient; there must be a real and substantial controversy
of the required character which deserves serious consider-
ation. Ennis Water Works v. City of Ennis, 233 U. 8. 652,
658.

Counsel for plaintiff in error further say: ‘“Our posi-
tion is that under this bond and the statutes in force at
the time it was executed a contract was created between
the State, the Columbia Bank & Trust Company, and the
United States Fidelity & Guaranty Company, pursuant
to which the Guaranty Company was liable to the State
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for such loss as it might sustain by reason of the failure
of the Trust Company; that the Guaranty Company was
entitled to exoneration from the Trust Company and to
contribution from the guaranty fund; and that this con-
tract was impaired by the Act of March 6, 1913.” (§9,
c. 22, Session Laws, 1913.) It provides, ‘‘No deposit in
a state bank, otherwise secured, shall be protected by,
or paid out of, the Depositors’ Guaranty Fund created
under the laws of the State of Oklahoma, nor included in
the computation of average daily deposits as a basis for
assessments. No deposit in any state bank, on which a
greater rate of interest is.allowed or paid, either directly
or indirectly, than is permitted by the rules of the Bank
Commissioner, shall participate in the benefits of the
Guaranty Fund.”

The opinion of the Supreme Court makes no reference
to the Act of March 6, 1913, and we can discover no plaus-
ible basis for the argument that, notwithstanding such
omission, force and effect were really given thereto—that
it must have been the basis of the decision. The court
approved, and undertook to support its conclusion by
former opinions, commencing with Columbia Bank &
Trust Co. v. United States Fidelity & Guaranty Co., 33
Oklahoma, 535, decided in 1912, which, it declared, show
a consistent view contrary to the position maintained
by plaintiff in error. And an examination of these
opinions leaves no doubt that they are relevant and tend
to uphold the doctrine applied in the present cause. We
find nothing to indicate a purpose to give effect to the
specified act. ®

Py & Dismissed.
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BERKMAN ET AL. ». UNITED STATES.

ERROR TO THE DISTRICT COURT OF THE UNITED STATES FOR
THE SOUTHERN DISTRICT OF NEW YORK.

No. 865. Argued April 16, 1919.—Decided May 19, 1919.

A defendant under indictment who, pursuant to an order obtained on
his own application, voluntarily deposits cash in the registry in lieu
of bail, does so with full knowledge that under Rev. Stats., § 828, if
applicable to such cases, one per cent. may be taxed as compensation
to the clerk for receiving, keeping and paying out the money; and
the contentions that the retention of such percentage, upon return
of the deposit after his conviction, brings that section in conflict
with the Fifth and Eighth Amendments, and Art. IV, § 2, of the
Constitution, are frivolous, and will not support a direct writ of error
under Jud. Code, § 238. P. 117.

Writ of error dismissed.

THE case is stated in the opinion.

Mr. Harry Weinberger for plaintiffs in error.

This practice of taking one per cent. deprives the bailor
of plaintiffs in error of his property without due process
of law, and takes his property without compensation.
If we have the absolute right to give bail, defendants
having been surrendered to answer the judgment of the
court, the letter of the bond has been satisfied and the
bailor has the absolute right to the return of his security,
and any taking of part or all of the same by the court on
any pretext (defendants having been surrendered to the
court) is directly in violation of, the Fifth Amendment.

It violates Art. IV, §2, ¢l 1, of the Constitution.

This right of giving cash baﬂ comes from the common
law. Petersdorff, Law of Bail, p. 7.

There can be no question that any impediment to the
giving of bail works a hardship on defendants who may be
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brought into court to face a criminal charge. The con-
struction of the court puts additional burdens on certain
classes. Nothing is charged by the Government for in-
vestigating the sufficiency of the real estate or the reliabil-
ity of the bonding company, so if the trouble of the clerk
is considered, it is less in cash bail cases, and no reason
for the distinetion or discrimination exists.

It violates the Eighth Amendment. ¢ Excessive bail
shall not be required.”

Any impediment to the giving of bail is exactly the same
as requiring excessive bail. It works to prevent a de-
fendant being released on bail. If Congress could tax
one per cent. on cash bail, it could tax it ninety per cent.,
or one hundred per cent., or tax similarly other kinds of
bail, and so prevent it, thus circumventing the prohibition
of this section. It was the intention of the Constitution
to absolutely make sacred the right to bail, without any
impediment and not too large bail.

Mr. Assistant Attorney General Porter, with whom
Mr. W. C. Herron was on the brief, for the United States:

The plaintiffs in error are not entitled to come directly
from the District Court to this court on the question of
the construction of the statutes of the United States, or
the decisions of the courts thereon, by a mere claim that
the Constitution is involved. Judicial Code, § 238; Rakes
v. United States, 212 U. S. 55, 58; Lamar v. United Stales,
240 U. S. 60, 65. They must, therefore, assume a construc-
tion of the statutes against them, and their claim must be
that Congress has no power to enact that a defendant
shall pay poundage to the clerk on money voluntarily
deposited by him in lieu of bail. Such a claim is frivolous,
the provisions of the Constitution referred to by plaintiffs
in error having no application. It is not taking property
without due process of law to compel a party to a cause to
pay for services rendered at his voluntary request and
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for his benefit. Costs may constitutionally be taxed.
Farmers’ Insurance Co. v. Dobney, 189 U. S. 301, 304;
Missouri, Kansas & Texas Ry. Co. v. Cade, 233 U. S.
642, 651, 652; Meeker v. Lehigh Valley R. R. Co., 236 U.
S. 412, 432.

Nor is Article IV, § 1, or the Fourteenth Amendment,
of the Constitution, any more applicable. Each applies
only to state action. United States v. Harris, 106 U. S.
629, 643.

If it be assumed that the United States is prohibited
by implication from discrimination between persons (see
United States v. Heinze, 218 U. 8. 532, 546), there is
nothing arbitrary or grossly unfair in distinguishing be-
tween those defendants who give recognizance with surety
and those who give cash bail, requiring the latter to pay
a fee for the safe-keeping of the money. It isin no sense
a discrimination. The service of holding the deposit is
not performed for those who give a bond with surety. In
the absence of statute, money can not be taken in lieu
of bail, United States v. Faw, 1 Cranch, C. C. 486; State
v. Owens, 112 Towa, 403, 407, and cases cited. The stat-
ute which grants this privilege may constitutionally re-
quire that the person exercising it shall be subject to the
burdens necessarily involved.

The points as to unreasonable search and seizure and
excessive bail, if the plaintiffs in error are in any position
to raise them on this application, need only be stated to
demonstrate their lack of substance.

Mgr. JusticE McREYNoLDS delivered the opinion of the
court.

Section 828, U. S. Revised Statutes, which specifies
the compensation to be taxed and allowed to clerks of
District Courts, among other things provides: Tor
receiving, keeping, and paying out money, in pursuance
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of any statute or order of court, one per centum on the
amount so received, kept, and paid.”

In each of the criminal causes entitled The United States
v. Emma Goldman and The United States v. Alexander
Berkman, some days subsequent to defendants’ arrest
(June, 1917), evidently upon applications in their behalf
consented to by the District Attorney, the court below
directed ‘‘That the sum of $25,000 Dollars, cash, be de-
posited in the Registry of this Court in lieu and place of
bail for the appearance of the above-named defendant
before the United States District Court for the Southern
District of New York, in accordance with the provisions
of the recognizance to be given by said defendant.” De-
fendants were afterwards convicted and sentenced to
imprisonment.

Upon motions duly presented the clerk was afterwards
directed to pay to defendants’ counsel funds deposited
under the above orders, less costs. He retained one per
centum as compensation and the court refused to declare
this sum unlawfully withheld and direct its return. The
matter is here by writ of error to the District Court.

It is now maintained that § 828 does not apply to crim-
inal cases. Further, that if construed to be applicable
where cash is deposited in lieu of bail for appearance of
one charged with crime, it conflicts with the Federal Con-
stitution, Fifth Amendment—‘‘No person shall
be deprived of . . . liberty, or property, without
due process of law; nor shall private property be taken for
public use, without just compensation”; also with Article
IV, § 2—“The citizens of each State shall be entitled to
all privileges and immunities of citizens in the several
States;”” and with the Eighth Amendment—*‘Excessive
bail shall not be required.”

Our jurisdiction depends upon whether the case really
and substantially involves the constitutionality of the
section in question as construed and applied. Judicial
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Code, § 238; Rakes v. United States, 212 U. S. 55, 58;
Lamar v. United States, 240 U. S. 60, 65. And we deem it
too clear for serious discussion that, as enforced below, the
statute deprived plaintiffs in error of no right guaranteed
by any of the constitutional provisions relied upon. With
full knowledge they voluntarily asked to deposit money
with the clerk and later requested that he be required to
pay it out. Having thus obtained his services they now
deny his claim for compensation. Obviously, nothing
was taken from them without due process of law; their
property was not taken for public use; they were not
deprived of any privilege or immunity enjoyed by citizens
of other States; and the record reveals no relation between
the contested charge and any excessive bail. We think the
suggested constitutional questions are wholly wanting in
merit and too insubstantial to support our jurisdiction.

Brolan v. United States, 236 U. S. 216, 218. The writ of
error must be

Dismassed.

Mgr. Justice Hormes and Mg. Justick BRANDEIS
dissent.

CAREY ». STATE OF SOUTH DAKOTA.

ERROR TO THE SUPREME COURT OF THE STATE OF SOUTH
DAKOTA.

No. 346. Submitted April 29, 1919.—Decided May 19, 1919,

Section 29, Laws of South Dakota, 1909, c. 240, which forbids shipment
by carrier of wild ducks and is applicable whether the birds were
taken lawfully or unlawfully, or shipped in open or closed season,
is not inconsistent with the Federal Migratory Bird Act of March 4,
1913, c. 145, 37 Stat. 828, 847, and the regulations of the Depart-
ment of Agriculture adopted thereunder, since the latter act pro-




CAREY ». SOUTH DAKOTA. 119
118. Opinion of the Court.

hibits only the destruetion or taking of birds contrary to the regula-
tions and the regulations merely prescribe the closed seasons, and
neither the act nor the regulations deals with shipping. P. 120.

Whether other provisions of this state law may be in conflict with
the federal act is not considered, since the provisions in question may
stand alone. Id.

The declaration of the federal act that the migratory birds ““shall here-
after be deemed to be within the custody and protection of the Gov-
ernment of the United States,” is limited by the context to the pro-
hibition above stated. P. 121.

39 8. Dak. 524, affirmed.

THE case is stated in the opinion.

Mr. Joe Kirby for plaintiff in error. Mr. Joe H. Kirby
and Mr. Thos. H. Kirby were on the brief.

Mvr. Clarence C. Caldwell, Attorney General of the State
of South Dakota, Mr. Edwin R. Winans and Mr. Byron S.
Payne, Assistant Attorneys General of the State of South
Dakota, for defendant in error.

Mg. JusTicE BranpEris delivered the opinion of the
court.

By the Federal Migratory Bird Act (March 4, 1913, c.
145, 37 Stat. 828, 847) Congress provided that: “ All wild
geese, wild swans, brant, wild ducks, snipe, plover, wood-
cock, rail, wild pigeons, and all other migratory game and
insectivorous birds which in their northern and southern
migrations pass through or do not remain permanently
the entire year within the borders of any State or Terri-
tory, shall hereafter be deemed to be within the custody
and protection of the Government of the United States,
and shall not be destroyed or taken contrary to regulations
hereinafter provided therefor.”” These regulations relate
to the fixing of ““closed seasons, having due regard to the
zones of temperature, breeding habits, and times and line
of migratory flight.” The act further declared that ‘‘noth-
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ing herein contained shall be deemed to affect or inter-
fere with the local laws of the States and Territories for
the protection of nonmigratory game or other birds resi-
dent and breeding within their borders, nor to prevent
the States and Territories from enacting laws and regula-
tions to promote and render efficient the regulations of
the Department of Agriculture provided under this
statute.” Regulations were proclaimed October 1, 1913,
38 Stat. 1960; and were amended by the Proclamation
of August 31, 1914, 38 Stat. 2024, and the Proclamation of
October 1, 1914, 38 Stat. 2032.

Before the passage of the federal law the legislature of
South Dakota had provided (Laws 1909, c. 240, §29)
that “No personshall . . . ship, convey or cause to be
shipped or transported by common or private carrier, to
any person, either within or without the state . . . wild
duck of any variety. . . .” For violation of this statute
by shipping on November 19, 1915, by express, wild ducks
from a point within the State to Chicago, Illinois, Carey
was prosecuted in a state court. He insisted that the
state statute had been abrogated by the federal law. The
contention was overruled and he was convicted by the
trial court. Its judgment was affirmed by the Supreme
Court of the State (39 S. Dak. 524). The case comes here
on writ of error under § 237 of the Judicial Code.

It is admitted that, in the absence of federal legislation
on the subject, a State has exclusive power to control
wild game within its borders and that the South Dakota
law was valid when enacted, although it incidentally
affected interstate commerce. Geer v. Conneclicut, 161
U. 8. 519; Silz v. Hesterberg, 211 U. S. 31. The contention
made by Carey is that Congress assumed exclusive juris-
diction over this class of migratory birds by the 1913 Act;
that then existing state laws on the subject were thereby
abrogated or suspended; that the power of the States to
legislate on the subject was limited to such subsequent
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enactments as were designed to render more effective
regulations issued by the Department of Agriculture, and
that the statute in question was obviously not of that
character, both because it antedated the federal act and
because the regulations issued under the federal act per-
mitted the killing of wild ducks in South Dakota between
September 7 and December 1, during which period the
wild ducks shipped on November 19 had presumably been
killed. On behalf of the State, it was contended that this
provision of its statute is not inconsistent with the federal
law; and that its statute is in any event valid, because the
federal law is unconstitutional. United Sitates v. Mec-
Cullagh, 221 Fed. Rep. 288. The Supreme Court of
South Dakota did not pass upon the constitutional ques-
tion; but upheld the state statute on the ground that it
was not inconsistent with the federal law, since it did not
appear that the ducks in question had been killed in
violation of any regulation adopted under it.

The prohibition of the federal act is limited to the pro-
vision that the birds ‘““shall not be destroyed or taken
contrary to regulations.” The regulations merely pre-
seribe the closed seasons. That is, neither the federal law
nor the regulations deal with shipping.! The prohibition
of the state law here in question is limited to forbidding
persons to “ship . . . by common or private car-
rier.” It applies alike whether the shipment is made in
open or closed season; and it applies although the birds
were lawfully killed or taken. This provision of the state
law is obviously not inconsistent with the federal law. The
fact that other provisions of this state statute may be so
(which we do not consider) is immaterial, as the provi-
sion here in question may clearly stand alone. Brazee v.
Michigan, 241 U. S. 340, 344; Guinn v. United States,
238 U. 8. 347, 366; Louisuille & Nashville R. R. Co. v.

! The Migratory Bird Treaty Act (July 3, 1918, c. 128, 40 Stat. 755)
deals in § 4 with shipments in interstate commerce.
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Garrett, 231 U. S. 298, 311; Presser v. Illinois, 116 U. 8.
252, 263.

It is, however, urged that Congress has manifested its
intention to assume exclusive jurisdiction of the subject;
and that the failure to make any provision in the federal
act concerning shipping, evidences the purpose of Con-
gress that the shipping of game birds shall not be pro-
hibited. This argument rests upon the clause which de-
clares that the migratory birds ‘‘shall hereafter be deemed
to be within the custody and protection of the Govern-
ment of the United States.” But that clause may not
be read without its context; and the words immediately
following show that the custody and protection is limited
to prohibiting their being ‘‘destroyed or taken contrary
to regulations” which are to fix the closed seasons in the
several zones. If, reading the federal act as a whole,
there were room for doubt, two established rules of con-
struction would lead us to resolve the doubt in favor of
sustaining the validity of the state law. First: The intent
to supersede the exercise by a State of its police powers is
not to be implied unless the act of Congress fairly inter-
preted is in actual conflict with the law of the State.
Savage v. Jones, 225 U. S. 501, 533; Missourt, Kansas &
Texas Ry. Co. v. Haber, 169 U. S. 613, 623. Second:
Where a statute is reasonably susceptible of two interpre-
tations, by one of which it would be clearly constitutional
and by the other of which its constitutionality would be
doubtful, the former construction should be adopted.
Harriman v. Interstate Commerce Commission, 211 U. S.
407, 422; Knights Templars’ Indemnity Co. v. Jarman, 187
U. S. 197, 205.

The Supreme Court of South Dakota did not err in its
judgment upholding the constitutionality of the provision
of the state statute under which the plaintiff in error was

convicted; and its judgment is
Affirmed.
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Counsel for Plaintiff in Error.

CHESAPEAKE & DELAWARE CANAL COMPANY
v. UNITED STATES.

ERROR TO THE CIRCUIT COURT OF APPEALS FOR THE THIRD
CIRCUIT.

No. 192. Argued April 17, 1919.—Decided May 19, 1919.

It is a perversion of the rule requiring assignments of error to multiply
them unnecessarily. P. 124.

State statutes of limitations and the principle of laches are inapplica-
ble to the United States when asserting governmental rights.
P. 125. .

Semble, that the presumption of payment arising from the lapse of
twenty years without suit to collect does not apply to the United
States in such cases. Id.

The collection of dividends declared on corporate shares owned by the
United States is an assertion of its right as creditor unaffected by its
relations as shareholder, and, in suing for such dividends, they being
public moneys applicable only to public purposes, the United States
acts in its governmental capacity. P. 126.

Books of the Treasury Department, showing the miscellaneous receipts
and disbursements of the Government, printed from the written
public records of the Department, pursuant to the acts of Congress
and Art. I, § 9, cl. 7, of the Constitution, and used as original records
in the daily business of the Department and produced from its cus-
tody, held, competent evidence, without certification under Rev.
Stats., § 882, for the purpose of proving the nonpayment as well as
the payment of dividends by a private corporation to the United
States. P. 127.

Evidence held sufficient to show that dividends sued for by the Govern-
ment many years after they were declared were never paid, and to
sustain refusal of defendant’s motion for a directed verdict. P. 129.

240 Fed. Rep. 903, affirmed.

THE case is stated in the opinion.

My. Charles J. Biddle, with whom Mr. Charles Biddle,
Mr. Andrew C. Gray, Mr. J. Rodman Paul and Mr. R.
Mason Lisle were on the brief, for plaintiff in error.
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The Solicitor General, Mr. Assistant to the Attorney
General Todd and Mr. Lincoln R. Clark, for the United
States, submitted.

MR. JusTicE CLARKE delivered the opinion of the court.

In 1912 the United States sued the Canal Company to
recover the amount of three dividends which had been
declared on shares of its capital stock owned by the Gov-
ernment, in the years 1873, 1875, and 1876, payment
of which, it was averred, had been refused when demand
was made therefor in the year 1911.

After various vicissitudes the case went to trial on issue
joined on the plea of payment by the Company and it
comes into this court on writ of error to the Circuit Court
of Appeals for the Third Circuit.

There are forty-one assignments of error in this court,
which counsel in their brief compress into five questions,
and these resolve themselves, at once, into three, viz.:
(1) The applicability of the statute of limitations of the
State of Delaware; (2) The admissibility in evidence of
certain books of the Department of the Treasury; and
(3) The propriety of a requested instruction in favor of
the Canal Company.

Such a record constrains us to repeat the following:

““This practice of unlimited assignments is a perversion
of the rule, defeating all its purposes, bewildering the
counsel of the other side, and leaving the court to gather
from a brief, often as prolix as the assignments of error,
which of the latter are really relied on.” Phillips & Colby
Construction Co. v. Seymour, 91 U. S. 646, 648; Grayson
v. Lynch, 163 U. S. 468, and Central Vermont Ry. Co. v.
White, 238 U. 8. 507.

The plea of the statute of limitations was rejected by
both lower courts, and, although the specific assignment
of this ruling as error in the Circuit Court of Appeals is
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not repeated in this court, it will be considered because
possibly embraced within some of the general assign-
ments.

Both lower courts ruled that the Government was not
bound by the state statute of limitations and that the
doctrine of laches was not applicable to it, but they agreed
that a rebuttable presumption of payment arose after the
lapse of more than twenty years from the date when the
debt became due, without suit being instituted to collect
it, and that, this appearing from the pleadings of the
Government, the burden was upon it of overcoming the
presumption by evidence that payment, as it averred, had
not been made. The Company, without introducing any
testimony, relied wholly upon this presumption of pay-
ment.

Although the burden of the responsibility of proving
non-payment was accepted by the Government, the Canal
Company, nevertheless, argues that the state statute of
limitations is also applicable.

It is settled beyond controversy that the United States
when asserting ‘‘sovereign”’ or governmental rights is not
subject to either state statutes of limitations or to laches.

That the doctrine of laches is not applicable to the Gov-
ernment was announced by Mr. Justice Story on the Cir-
cuit in 1821 and afterward in 1824 authoritatively, upon
principle, in United States v. Kirkpatrick, 9 Wheat. 720.

This rule has been often approved and was applied so
lately as Utah Power & Light Co. v. United States, 243 U.
S. 389, 409.

That the United States is not bound by state statutes
of limitations is settled with equal definiteness in United
States v. Nashville, Chattanooga & St. Louis Ry. Co., 118
U. 8. 120; United States v. Whited & Wheless, 246 U. S.
552, 561.

Whether this rule extends to and includes the presump-
tion of payment arising from the lapse of twenty years
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without suit to collect is not questioned by appropriate
exceptions in the record before us, and it is, therefore, not
decided. It is not intended, however, to approve the
holding of the Circuit Court of Appeals on this subject.
United States v. Thompson, 98 U. S. 486, 489, and cases
hereinbefore cited.

The contention of the Canal Company that the Govern-
ment by becoming a stockholder in a private corporation
so abdicated its governmental character that, under the
circumstances of this case, it was bound as a private person
by statutes and rules of limitation, cannot be allowed.

If the Government were asserting any rights with re-
spect to the conduct of the corporation’s affairs, its con-
tracts or its torts, then its rights, duties and privileges
would be no greater than those of any other stockholder.
Bank of the United States v. Planters’ Bank, 9 Wheat. 904,
907. But here the Government is pursuing a right to
recover, which is not affected by its relation to the corpo-
ration as a stockholder. The declaration of the dividends,
which is admitted, gave it the status of a creditor of the
company, and, thereafter, the right to recover was un-
affected by any stockholder relation. To this must be
added that the statutes and rules of limitation relate to
the remedy to enforce the right, and not to the corporate
relation from which the right springs, and that, since these
dividends constituted ‘“public money” applicable to
public purposes only, the Government in collecting them
was acting in its governmental capacity as much as if it
were collecting taxes, such as those with which, no doubt,
the stock which produced the dividends was purchased.
The Circuit Court of Appeals answered this contention in
a manner not to be improved upon, saying (223 Fed. Rep.
926, 928):

“We may perhaps add a few words to say that the fallacy
of the company’s argument seems to lurk in the assump-
tion that in this action the government is asserting a right
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in its character as a stockholder. Undoubtedly the right
came into being because the government owns the stock,
but in no other respect has the suit anything to do with
such ownership. The government is not suing as a stock-
holder; it is suing as a creditor, and in this character alone
is it now to be considered.”

The questions remain as to the admissibility of the books
and the sufficiency of the evidence to carry the case to the
jury.

The Government produced a witness who testified that
he, in conspiracy with another employee of the Canal
Company, embezzled the amount of these dividends and
that to conceal their crime they placed in the files of the
Canal Company, from which they were produced in
evidence, forged drafts purporting to have been drawn
by Assistant Treasurers of the United States upon the
Treasurer of the Canal Company for payment of these
dividends and also what purported to be receipts therefor.
This witness testified that until 1886, when he left the
employ of the Canal Company, no notice of the declara-
tion of the three dividends in controversy had been sent
to the Government, as had been the practice when earlier
dividends were declared; that until that time no payment
of them had been made, and that the names signed to the
drafts and receipts were fictitious.

The Government also produced the notices by the Canal
Company of the declaration of each of the fourteen earlier
dividends and the record of the payment of them,

To supplement this evidence the books were produced
in evidence, the admission of which is assigned as error.

Employees of the Department of the Treasury, who
produced the books, testified: that they were records of
the Department compiled by authority of law under the
direction of the Secretary of the Treasury and were the
volumes in daily use by officials and employees:in the
discharge of their duties; that part of them were printed
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from the original records of miscellaneous revenues, in
which such dividends would be classed, while others were
printed compilations from books not of original entry,
and the testimony was that the volumes produced were
intended to, and the witnesses believed did, show all of
the miscellaneous receipts and disbursements of the
Government from 1848 to 1914. They showed the receipt
by the Government of fourteen dividends paid by the
Canal Company prior to those in controversy and the
witnesses testified that a careful search made by them
failed to discover any record in the books of the receipt of
any of the three dividends sued for. There was an elab-
orate description of the method employed by the Depart-
ment of the Treasury in keeping its accounts and of the
necessarily contemporaneous character of the original
entries, which it is not necessary to rehearse. The copies
produced were printed by the Public Printer.

The objection is that these are not books of original
entry and that they are not certified as copies of public
records are required to be by Rev. Stats., § 882.

It is enough to say of this last contention that although
the books admitted were printed from written public
records, they were so printed by authority of law and were
produced from the custody of the Department of the
Treasury, where they were used as original records in the
transaction of the daily business of the Department and
therefore they did not require certification.

They were public records, kept pursuant to constitu-
tional and statutory requirement. Constitution of the
United States, Article I, § 9, cl. 7; Act of Congress, ap-
proved September 2, 1789, ¢. 12, § 2, 1 Stat. 65; Rev. Stats.,
§257; Act of Congress, approved September 30, 1890,
¢.1126,26 Stat. 504, 511; Act approved July 31,1894, ¢. 174,
§ 15, 28 Stat. 162, 210. Thus, their character as public
records required by law to be kept, the official character of
their contents entered under the sanction of public duty,
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the obvious necessity for regular contemporaneous entries
in them and the reduction to a minimum of motive on
the part of public officials and employees to either make
false entries or to omit proper ones, all unite to make these
books admissible as unusually trustworthy sources of evi-
dence. Gaines v. Relf, 12 How. 472, 570; Bryan v. For-
syth, 19 How. 334, 338; Post v. Supervisors, 105 U. S. 667,
670; Oakes v. United States, 174 U. S. 778, 783, 796; Holt
v. United States, 218 U. 8. 245, 253. Obviously such books
are not subject to the rules of restricted admissibility
applicable to private account books. The considerations
which we have found rendered the books admissible in
evidence as tending to prove the truth of the statements
of entries contained in them also make them admissible
as evidence tending to show that because the receipt of
the dividends was not entered in them they were not
received and therefore were not paid. The evidence may
not be as persuasive in the latter case as in the former,
but that it was proper evidence to be submitted to the
jury for the determination of its value we cannot doubt.
Such books so kept presumptively contained a record of
all payments made and the absence of any entry of pay-
ment, where it naturally would have been found if it had
been made, was evidence of nonpayment proper for the
consideration of the jury. United States v. Teschmaker,
22 How. 392, 405; State v. McCormick, 57 Kansas, 440;
Bastrop State Bank v. Levy, 106 Louisiana, 586; Wigmore
on Evidence, § 1531, § 1633, par. 6.

We agree with the Circuit Court of Appeals that the
evidence introduced carries clear conviction that the divi-
dends were never paid, and that the request of the Canal
Company for an instructed verdict in its favor was prop-
erly denied. The judgment of the Circuit Court of Ap-
peals is

A ﬂ'irm'e_d.
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KINZELL ». CHICAGO, MILWAUKEE & ST. PAUL
RAILWAY COMPANY.

CERTIORARI TO THE SUPREME COURT OF THE STATE OF
IDAHO.

No. 485. Argued April 15, 1919.—Decided May 19, 1919.

In the progress of filling in earth to replace a railroad trestle used in
interstate commerce, the earth as dumped attained a level higher
than the rails on the trestle, and, to keep the track open for traffic,
as well as to widen the embankment, the earth was spread away by
scrapers adjusted to a car attached for the purpose to the dump
train. Held, that an employee in charge of the car, and employed
also in removing earth and stones from between the rails, was em-
ployed in interstate commerce within the meaning of the Employers’
Liability Act.

31 Idaho, 365, reversed.

THE case is stated in the opinion.

Mr. James A. Wayne, with whom M». John P. Gray and
Mr. William D. Keeton were on the brief, for petitioner.

Mvr. George W. Korte, with whom Mr. Heman H. Field
was on the brief, for respondent.

Mg. Justice CLARKE delivered the opinion of the court.

This case comes into this court on writ of certiorari to
the Supreme Court of the State of Idaho and all of the
facts essential to its decision are admitted or are not con-
troverted, and are as follows:

When the accident complained of in the case occurred,
the Railway Company, respondent, was engaged in filling
with earth a wooden trestle-work bridge, 1200 feet in
length, by which its track was carried across a dry gulch
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or coulee, the purpose being to continue the track upon
the solid embankment when it should be completed.

It was admitted that the Railway Company was engaged
in interstate commerce, and that during the progress of
the filling the bridge was used for interstate trains. Pur-
suant to an order of court, the petitioner, an employee of
the respondent, elected to rely on the Federal Employers’
Liability Act of April 22, 1908, for his right to recover.

Several weeks prior to the accident to the petitioner
Kinzell, the work of filling the bridge had progressed tosuch
a stage that when earth was dumped from cars it would
be heaped up beside the track higher than the tops of the
ties and rails so that it became necessary to spread it by
pushing it away from the track toward the edge of the
fill, in order to prevent its falling back upon the rails and to
widen the embankment. To thus spread the earth an ap-
pliance called in the record a ‘‘dozer,” and sometimes a
“bull dozer,” was used. It consisted substantially of a
flat car body with adjustable wings or scrapers, so designed
as to remove any earth which might fall upon the rails
and also to press or push that heaped up at the side of
the track out to the edge of the embankment.

When a train-load of earth would arrive at the bridge
the practice was to couple the ‘“dozer’ to the forward
end of the cars and then they and the ‘“dozer” would be
pushed to the place at which it was desired to unload the
earth. After the cars were dumped the pulling of the
““dozer”’ back with them would serape the earth from the
tops of the rails and would push it away from the track,
thus contributing to keep the track clear and to widen the
embankment.

For several weeks prior to the accident complained of,
Kinzell, with an assistant, had been in charge of this
““dozer,” using it as described, and in addition to this they
were required to remove, with shovels, earth or stones
which fell upon the track, so, the superintendent of the
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Railway testified, as to make it safe for the operation of
trains. The rails and ties had not been transferred to the
embankment, but were still sustained by the bridge sub-
structure when the accident occurred.

Kinzell was injured by what he claimed was negligence
of the Company in the manner of coupling a train of cars
to the “dozer” as an immediate preliminary to such an
unloading and cleaning movement as we have described.

Much is made in argument of the contention that the
fill in progress was not the repairing of, nor the furnishing
of support to, the bridge, which, by the testimony of the
engineer in charge of bridges, had about a year “of life”
remaining when the accident occurred. For this reason
it is contended that the principles of Pedersen v. Delaware,
Lackawanna & Western R. R. Co., 229 U. S. 146, do not
apply. But in the view we take of the case this is not
important.

With these facts before it, the Supreme Court of Idaho,
in its judgment which we are reviewing, reversed the
judgment of the lower court in Kinzell’s favor, solely
upon the ground that he was not employed in interstate
commerce at the time he was injured, and gave this as
the reason for its conclusion:

“We are of the opinion that constructing a fill to take
the place of a trestle which is being used in interstate
commerce is new construction, and that the fill does not
become a part of the railroad until it is completed and
the track is placed upon it instead of upon the trestle.”

Such conclusion, of course, is not derived from any
construction of the act of Congress, but rests wholly upon
the interpretation which the court placed upon the undis-
puted facts, as we have stated them.

The Federal Employers’ Liability Act provides that:

“Every common carrier by railroad while engaging in
commerce between any of the several States . . . shall
be liable in damages to any person suffering injury while
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he is employed by such carrier in such commerce.” (35
Stat. 65, c. 149.)

It being admitted that the Railway Company was en-
gaged in interstate commerce, the only question for deci-
sion is whether the petitioner was employed in such com-
merce, within the meaning of the act as construed by this
court.

In Pedersen v. Delaware, Lackawanna & Western R. R.
Co., 229 U. S. 146, it is stated that a guide to a decision of
such a case as we have here may be found in the questions:
Was the work being done independently of the interstate
commerce in which the company was engaged or was it so
closely connected therewith as to be a part of it? Was its
performance a matter of indifference so far as that com-
merce was concerned or was it in the nature of a duty
resting upon the carrier? And in other cases it is said, in
substance, that in such inquiries may be found the true
test of employment in such commerce in the sense intended
by the act. Shanks v. Delaware, Lackawanna & Western
R. R. Co., 239 U. S. 556, 558; New York Central R. R. Co.
v. Whate, 243 U. 8. 188, 192. It is also settled that the
doing of work which has for its immediate purpose the
furthering of the conduct of interstate commerce con-
stitutes an employment in such commerce within the
meaning of the act. New York Central &c. R. R. Co. v.
Carr, 238 U. 8. 260; Loutsville & Nashville R. R. Co. v.
Parker, 242 U. 8. 13; Pecos & Northern Texas Ry. Co. v.
Rosenbloom, 240 U. 8. 439; Southern Ry. Co. v. Puckett,
244 U. S. 571, 573.

It is in evidence in this case, indeed, it is obvious, that
the ““dozer”” was not called into use until the fill had reached
the level of the tops of the ties and had become of such
width that the earth when dumped would pile up near the
track so as to fall back upon it, if not removed, and that
it was used for the double purpose of keeping the rails
clear for the interstate commerce passing over them and
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for pushing the material to the edge of the embankment
to widen it. 'When to this it is added that a part of Kin-
zell’s duty was, with a shovel, to keep the track between
the rails clear of earth and stones, which might fall upon
it in the progress of the work, clearly it cannot be soundly
said that when he was in the act of preparing to make the
required use of the ‘“dozer’ he was acting independently
of the interstate commerce in which the Railway Company
was engaged, or that the performance of his duties was a
matter of indifference to the conduct of that commerce.
He was ‘“employed” in keeping the interstate track, which
was in daily use, clear and safe for interstate trains, or, as
the superintendent of the Railway Company stated it,
he was engaged with the “dozer’” and shovel in making the
track safe for the operation of trains and in avoiding delay
to the commerce passing over it. Thus the case falls
plainly within the scope of the decisions which we have
cited, supra, and, regardless of what might have been said
of the fill before, it had clearly become a part of the inter-
state railway when the petitioner was injured, for it had
reached the stage where it required the work of men and
machinery to keep the interstate tracks clear during fur-
ther construction, and the work of such men was there-
after not only concerned with, it was an intimate and in-
tegral part of, the conducting of interstate transportation
over the bridge.

We cannot doubt that the Supreme Court of Idaho fell
into error in regarding the fill as new construction so un-
related to the conduct of interstate commerce over the
bridge at the time the accident to the petitioner occurred
that the work being done by him should be regarded as
not related to or necessary to the safe conduct of that
commerce, and the judgment of that court is, therefore,
reversed and the case remanded for further proceedings
not inconsistent with this opinion.

Reversed.
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NORTHERN PACIFIC RAILWAY COMPANY ET
AL. v. STATE OF NORTH DAKOTA ON THE RE-
LATION OF LANGER, ATTORNEY GENERAL.

ERROR TO THE SUPREME COURT OF THE STATE OF NORTH
DAKOTA.

No. 976. Argued May 5, 1919.—Decided June 2, 1919.

Under the “Federal Control Act” of March 21, 1918, ¢. 25, 40 Stat. 451,
railroads taken over and administered under the war power pursuant
to the Act of August 29, 1916, c. 418, 39 Stat. 645, and the President’s
Proclamation of December 26, 1917, are in the full possession and
control of the Federal Government, and that Government is granted
the power through the President and the Interstate Commerce Com-
mission to fix the rates on intrastate traffic, superseding the state
power over that subject. P. 148.

The Federal Control Act being an exercise of a complete, exclusive
and necessarily paramount federal power (the war power) and its
provision for a complete change to federal control being clear and
unambiguous, there can be no room for a presumption that state
control over intrastate rates was to remain unchanged because it
previously existed. P. 149. Reagan v. Mercantile Trust Co., 154
U. S. 413, distinguished.

Under § 10 of the Federal Control Act, the power of the Interstate
Commerce Commission to consider rates, like the power of the Presi-
dent to initiate them, relates to both classes—intrastate and inter-
state. P. 151.

The declaration of § 15 that nothing in the act shall be construed to
amend, repeal, impair, or affect the existing laws or powers of the
States in relation to taxation or ““the lawful police regulations of the
several States,” except wherein such laws, powers, or regulations
may affect the transportation of troops, ete., or “the issue of stocks
and bonds,” cannot be interpreted as withholding the power to initi-
ate intrastate rates under § 10. Id.

Where the acts of a federal official are sought to be restrained in a
state court, as invasions of state power, there is jurisdiction, if the
claim be not frivolous, to pass upon their legality, although, if
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legal, their restraint would affect directly the interests of the
United States, which cannot be impleaded; and where the decision
is against their legality, this court, finding it erroneous, has
jurisdiction to reverse the resulting judgment upon the merits.
P. 152.

172 N. W. Rep. 324, reversed.

THE case is stated in the opinion.

Mr. John Barton Payne and Mr. Charles Donnelly,
with whom The Solicitor General and Mr. R. V. Fleicher
were on the brief, for the Director General of Railroads,
maintained that the war power, limited only by the needs
of the Government and independent of state lines, sup-
ported the action taken; that the act in letter and spirit
shows a purpose to bring about a unified federal control,
utterly inconsistent with the retention of state power
over intrastate rates; and that the proviso saving ‘‘lawful
police regulations” (§ 15) must be read accordingly, and
subject to the particular provisions of § 10 expressly
allowing the President to initiate rates, etc. The words
‘“police regulations” are used here in contrast with
“laws and powers’” as applied to taxation; they in-
clude regulations for safety, health, etc. The railroads
became federal agencies, not subject to state police
power.

Myr. Charles W. Bunn filed a brief on behalf of the North-
ern Pacific Railway Co.

My, Frank E. Packard, with whom Mr. William Langer,
Attorney General of the State of North Dakota, and
Mr. W. V. Tanner were on the brief, for defendant in

error:
Railroads built under acts of Congress and aided by

government lands and bonds for the purpose of securing

the use and benefit of such railroads for postal and military
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purposes are subject to the state power to tax, Thomson
v. Union Pacific Ry. Co., 9 Wall. 579; Union Pacific Ry.
Co. v. Peniston, 18 Wall. 5; and of eminent domain and
of regulation. Union Pacific Ry. Co. v. Burlington &
Mvssouri River Ry. Co., 3 Fed. Rep. 106, and Union
Pacific Ry. Co. v. Leavenworth N. & S. Ry. Co., 29 Fed.
Rep. 728.

The power to regulate and the power to tax are in-
herent in sovereignty—the power to tax being the more
drastic of the two. Therefore, as the power to tax may
be exercised in respect to the agency or instrumentality
of the Federal Government, the power to regulate can
likewise be exercised by the State. This was the rule laid
down in Reagan v. Mercantile Trust Co., 154 U. S. 413,
where it was held that, in the absence of an express ex-
emption from state control, it must be assumed that Con-
gress intended the corporation to be subject to the ordi-
nary control exercised by the State. In Smyth v. Ames,
169 U. 8. 466, a statute involving railroad rates was held
constitutional as applied to the Union Pacific Railroad,
a government agent and instrumentality.

We think it a fair inference from the decided cases, to
assume that the rail control acts involve no question of
conflict between state and federal powers. The question
here is not merely one of the existence of inherent power
either in the National Government or in the States, but
the purpose manifested by Congress to exert its powers
to the exclusion of that of the States. The question of
the extent to which the laws of the State have been super-
seded by the acts of Congress must be determined from
the nature of the provisions of each and the extent to
which they are in conflict. This court has repeatedly
announced the rule that the question of conflict is to be
determined by the ordinary rules of statutory construc-
tion and that it should not be held that the state legis-
lation has been superseded except in cases of manifest
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repugnancy. Reid v. Colorado, 187 U. 8. 137, 148; Mis-
sourt &c. Ry. Co. v. Haber, 169 U. S. 613, 623.

Congress in § 10 of the Act of 1918 expressly states its
intent that the carriers shall be subject to the provisions
of existing law, except (1) where such laws are inconsist-
ent with the provisions of the act or any other act ap-
plicable to federal control, and (2) except where such laws
are inconsistent with any order of the President. Thus
we find the rule written into the statute itself.

The power vested in the President to initiate rates is
not inconsistent with the laws of the State relating to the
filing and establishment of rates. The use of the word
‘““initiate”’ in defining the power of a public agency is new,
but manifestly it is used in the sense of proposing a rate
rather than in the sense of fixing or establishing the rate.
Under federal laws and in most of the States, carriers have
had the power to initiate rates. This, however, has never
been regarded as inconsistent with the fixing and establish-
ment of rates by commissions nor with the obligation to
comply with provisions of law respecting the filing and
publication of the rates so initiated. Nor is an incon-
sistency created by the provision for the filing of the rates
initiated by the President with the Interstate Commerce
Commission. Prior to federal control rates initiated by
the carriers were required to be filed with the state com-
missions and the Interstate Commerce Commission, and,
as pointed out, since the initiation of the rate is not the
fixing of that rate, there is no inconsistency in permitting
a rate to be initiated by filing it with the Interstate Com-
merce Commission and the concurrent requirement of
compliance with state laws upon the subject.

The absence of an express provision in § 10 saving the
power of the States to act through the state commissions
in cases involving intrastate rates is explained by the pro-
vision of § 15 saving the police power of the States. Hav-
ing preserved to the States their right to make police
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regulations (with certain exceptions), it was wholly un-
necessary to expressly save the jurisdiction of the state
authorities as was done in the case of the Interstate
Commerce Commission.

The provision in § 10 would support a theory that Con-
gress had in mind the idea of the use of the railroads as a
vehicle of taxation for the support of the war, and that, re-
garded as such an instrument, the power of the President in
the initiation of rates was unlimited. In view, however, of
the provision of the section making ‘“justness and rea-
sonableness” the basis of the Commission’s action, we
do not believe the taxation theory can be maintained.
Certainly those provisions of the Federal Control Act
with relation to the exercise by the Interstate Commerce
Commission of the powers now possessed by that body,
although modified by the existence of federal control,
cannot be held to be inconsistent to the point of conflict
with the existence of state laws regulating the publication
and fixing of ‘‘reasonable rates for its exclusively internal
traffic.” Minnesota Rate Cases, 230 U. S. 352. The pro-
visions of the Federal Control Act, in so far as they affect
the Interstate Commerce Commission, are purely re-
strictions or limitations upon the power of that tribunal.
These provisions evidence no intent upon the part of Con-
gress to broaden the powers of the Commission or to
extend its authority over intrastate rates. It may be con-
tended that by reason of the provision for the taking over
of all the revenues of the carriers under federal control Con-
gress intended to assume authority to fix all rates, inter-
state and intrastate. It should be remembered that a
carrier is entitled to receive reasonable rates and that this
right cannot be denied by a State, either through a com-
mission or otherwise.

The question is as to the power in the matter of purely
intrastate rates. The Government claims that the war
emergency justified the exercise of the supreme power of
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the Federal Government. Assume that it did. This is
no reason why the law should not have said so.

The intent of Congress not to interfere with the right
of the States to establish reasonable intrastate rates is
evidenced by § 15 of the act.

As early as Chicago & Northwestern R. R. Co. v. Fuller,
17 Wall. 560, it was held that railroad regulatory legis-
lation was an exercise of the police power. See also Munn
v. Illinots, 94 U. 8. 113; Unton Dry Goods Co. v. Georgia
Public Service Corporation, 248 U. S. 372, 374, 375.

It would seem unnecessary to examine the multitudinous
definitions of the expressions ‘‘police powers” or ‘police
regulations.” We think the intent of Congress is apparent

from the language of the proviso itself. The fact that
Congress deemed it necessary to except police regulations
affecting ‘‘the issue of stocks and bonds’’ shows that Con-
gress deemed such laws to be police regulations. This is

not consistent with the use of the term in its narrower
sense. Evidently Congress had in mind the so-called
Blue Sky Laws in force in various States, and felt it
necessary that the carriers and the Government should
be exempt from such laws during the emergency. Such
a law was before this court in Union Pacific R. R. Co. v.
Public Service Commassion, 248 U. S. 67. Laws of this
character, however, are not included within the narrower
definitions of police powers or police regulations.

It is true that in its narrower sense police power is
sometimes regarded as including measures for the pro-
tection of the public morals, and that one of the purposes
of Blue Sky legislation is to prevent fraud. The para-
mount purpose of such laws, however, is to insure business
prosperity and promote the economic welfare of the State.

State regulation of local rates does not ‘“affect the
transportation of troops, war materials (or) Government
supplies.”

The President has not been vested with authority to set
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aside state laws, whenever he thinks it necessary to do so,
for purposes connected with the war or for purposes con-
nected only with the ordinary administration of railroad
affairs. The act subordinates state laws to such orders as
the President is validly authorized to make by the Act
of March 21, 1918, and the Act of August 29, 1916. Any
order not so authorized would be of no effect. This is
the interpretation stated on the floors of Congress by the
member in charge of the bill. 56 Cong. Rec., p. 3497.

The legislative history of the Federal Control Act shows
that under the intention of Congress the States were to
retain their power to regulate local rates. S. 3752;
H. R. 9685; 56 Cong. Rec., pp. 1685, 1857, 1939, 1940,
1944, 2337, 2519, 2835.

When a proposed act as introduced in the legislature
establishes one rule (e. g., broadly empowers the President
to fix rates), and during its progress through that body is
changed so that, giving the words used their ordinary
definite meaning, the act means something else (e. g., in-
trastate rates to be fixed by local authorities), that fact
is of the greatest importance in determining the intention
of the legislature.

Mr. Charles E. Elmquist, by leave of court, filed a brief
as amicus curie on behalf of thirty-seven States and the
National Association of Railway and Utilities Com-
missioners. :

Mg. Cuier JusTtice WHITE delivered the opinion of the
court.

In taking over the railroads from private ownership to
its control and operation, was the resulting power of the
United States to fix the rates to be charged for the trans-
portation services to be by it rendered subordinated to the
asserted authority of the several States to regulate the
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rates for all local or intrastate business, is the issue raised
on this record. It arises from the allowance by the court
below of a peremptory writ of mandamus commanding
the Director General of the Railroads, appointed by the
President, and the officers of the Northern Pacific Railway
Company to desist from charging for transportation in
intrastate business in North Dakota the rates fixed by the
United States for such services. When this command was
obeyed, the mandamus ordered that the Director General
should thereafter exact for the services stated only lesser
rates which were fixed in a schedule on file with the State
Utilities Commission prior to the bringing of suit and which
rates under the law of North Dakota could not be changed
without the approval of the Utilities Commission. In the
opinion of the court below it was stated that all the parties
admitted that there was no question as to the jurisdiction
to consider the controversy and that they all also agreed
that no contention was presented as to the power of Con-
gress to enact the law upon which the controversy de-
pended, as the correct interpretation of such law was the
only issue to be decided. We consequently put those
subjects temporarily out of view. We say temporarily,
since, even upon the assumption that issues concerning
them necessarily inhere in the cause and cannot be waived
by the parties, we could not decide concerning such issues
without interpreting the statute, which we proceed to do.

On the 29th of August, 1916 (39 Stat. 645), Congress
gave the President power “in time of war . . . to
take possession and assume control of any system or sys-
tems of transportation, or any part thereof, and to utilize
the same, to the exclusion as far as may be necessary of
all other traffic thereon, for the transfer or transportation
of troops, war material and equipment, or for such other
purposes connected with the emergency as may be needful
or desirable.” War with Germany was declared in April,
1917, and with Austria on December 7th of the same year
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(40 Stat. 1;1b. 429). On December 26, 1917, the President,
referring to the existing state of war and the power with
which he had been invested by Congress in August, 1916,
proclaimed that:

“Under and by virtue of the powers vested in me by
the foregoing resolutions and statute, and by virtue of all
other powers thereto me enabling, [I] do hereby
take possession and assume control at 12 o’clock noon on
the twenty-eighth day of December, 1917, of each and
every system of transportation and the appurtenances
thereof located wholly or in part within the boundaries of
the continental United States and consisting of railroads,
and owned or controlled systems of coastwise and inland
transportation, engaged in general transportation, whether
operated by steam or by electric power, including also
terminals, terminal companies and terminal associations,
sleeping and parlor cars, private cars and private car
lines, elevators, warehouses, telegraph and telephone lines
and all other equipment and appurtenances commonly
used upon or operated as a part of such rail or combined
rail and water systems of transportation;—to the end that
said systems of transportation be utilized for the transfer
and transportation of troops, war material and equipment,
to the exclusion so far as may be necessary of all other
traffic thereon; and that so far as such exclusive use be
not necessary or desirable, such systems of transportation
be operated and utilized in the performance of such other
services as the national interest may require and of the
usual and ordinary business and duties of common car-
riers.” [40 Stat. 1733.]

By the proclamation a Director General of Railroads
was appointed with full authority to take possession and
control of the systems embraced by the proclamation and
to operate and administer the same. To this end the
Director General was given authority to avail himself
of the services of the existing railroad officials, boards of
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directors, receivers, employees, etc., who were authorized
to continue to perform their duties in accordance with
their previous authority “until and except so far as said
Director shall from time to time by general or special
orders otherwise provide.” Limited by the same quali-
fication the systems of transportation taken over by the
Government were made subject to existing statutes and
orders of the Interstate Commerce Commission and to all
statutes and orders of regulating commissions of the various
States in which said systems or any part thereof might
be located. In addition, however, to the limitation pre-
viously stated the proclamation in express terms declared:
“But any orders, general or special, hereafter made by
said Director, shall have paramount authority and be
obeyed as such.”

The proclamation imposed the duty upon the Director
General to negotiate with the owners of the railroad
companies for an agreement as to compensation for the
possession, use and control of their respective properties
on the basis of an annual guaranteed compensation and
with reservations in the interest of ereditors, bondholders,
etc. The proclamation in concluding declared that ““from
and after twelve o’clock on said twenty-eighth day of
December, 1917, all transportation systems included in
this order and proclamation shall conclusively be deemed
within the possession and control of said Director without
further act or notice.” Carrying out the authority exerted
by the proclamation, the railroads passed into the posses-
sion, control and operation of the Director General.

On March 21, 1918, dealing with the subject, Congress
passed a law entitled ““ An Act To provide for the operation
of transportation systems while under Federal control,
for the just compensation of their owners, and for other
purposes.” [C. 25,40 Stat. 451.] The opening sentences of
the act declared: ‘“That the President, having in time of
war taken over the possession, use, control, and operation
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(called herein Federal control) of certain railroads and
systems of transportation (called herein carriers), is hereby
authorized to agree with and to guarantee to any such
carrier making operating returns to the Interstate Com-
merce Commission, that during the period of such Federal
control it shall receive as just compensation an annual sum,
payable from time to time in reasonable installments, for
each year and pro rata for any fractional year of such
Federal control, not exceeding a sum equivalent as nearly
as may be to its average annual railway operating income
for the three years ended’” June 30, 1917.

Without going into detail it suffices to say that the
first eight sections of the act comprehensively provided
for giving effect to the purposes just stated and in a gen-
eral way contemplated affording what was deemed to be
just compensation to the owners for the use of their prop-
erty. In addition it empowered agreements in the inter-
est of security holders of the railroads and sanctioned
provisions deemed fair to the United States and to the
owners of the property for betterments which might be
required to be made during the term of control and for the
return of the property when the government possession
came to an end, which return was to be accomplished
within a stated period after the cessation of war by the
proclamation of the ratification of a peace treaty.

Beyond doubt also, for the purpose of enabling the
United States to perform the obligations which it assumed
and to secure it from ultimate loss from the pecuniary
responsibilities which might result, including the repay-
ment to it of an appropriation of $500,000,000 which the
act made applicable, all the earnings of the railroads were
by the act expressly made the property of the United
States.

The remaining eight sections of the act need not be
stated; but as § 10, which expressly provides for the power
to fix rates, and § 15, making certain reservations concern-
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ing the powers granted, were greatly relied upon in the
opinion below and in the argument at bar, we reproduce
in the margin the more relevant portions of § 10 and the
text of § 15.!

1“Section 10. . . . That during the period of Federal control,
whenever in his opinion the public interest requires, the President may
initiate rates, fares, charges, classifications, regulations, and practices
by filing the same with the Interstate Commerce Commission, which
said rates, fares, charges, classifications, regulations, and practices
shall not be suspended by the commission pending final determination.

“Said rates, fares, charges, classifications, regulations, and practices
shall be reasonable and just and shall take effect at such time and upon
such notice as he may direct, but the Interstate Commerce Commission
shall, upon complaint, enter upon a hearing concerning the justness and
reasonableness of so much of any order of the President as establishes
or changes any rate, fare, charge, classification, regulation, or practice
of any carrier under Federal control, and may consider all the facts
and circumstances existing at the time of the making of the same. In
determining any question concerning any such rates, fares, charges,
classifications, regulations, or practices or changes therein, the Inter-
state Commerce Commission shall give due consideration to the fact
that the transportation systems are being operated under a unified
and codrdinated national control and not in competition.

““After full hearing the commission may make such findings and
orders as are authorized by the Act to regulate commerce as amended,
and said findings and orders shall be enforced as provided in said
Act: Provided, however, That when the President shall find and certify
to the Interstate Commerce Commission that in order to defray the
expenses of Federal control and operation fairly chargeable to railway
operating expenses, and also to pay railway tax accruals other than
war taxes, net rents for joint facilities and equipment, and compensa-
tion to the carriers, operating as a unit, it is necessary to increase the
railway operating revenues, the Interstate Commerce Commission in
determining the justness and reasonableness of any rate, fare, charge,
classification, regulation, or practice shall take into consideration said
finding and certificate by the President, together with such recommen-
dations as he may make.”

“Sec. 15. That nothing in this Act shall be construed to amend,
repeal, impair, or affect the existing laws or powers of the States in
relation to taxation or the lawful police regulations of the several States,
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On May 25, 1918, the Director General made an order
establishing a schedule of rates for all roads under his
control and covering all classes of service, intrastate as
well as interstate. The order made these rates effective
on designated dates in the month of June and they were
continuously enforced during a period of about eight
months up to the 14th of February, 1919, when the bill
in this case was filed by the State Utilities Commission
for mandamus against the Director General and the offi-
cers of the Northern Pacific Railway, asserting the want
of power in the United States over intrastate rates and
the exclusive right of the State of North Dakota to fix
such rates for all intrastate business done in that State.
The Director General, admitting that he had made the
order complained of and had collected the rates earned
thereunder and paid them into the Treasury of the United
States, sustained his action and denied the alleged right
of the State upon the legislation and official acts which
we have stated. The Northern Pacific denied interest on
the ground that its railway had passed under federal con-
trol and that it was receiving the compensation therefor
which had been agreed on between itself and the United
States. It alleged that the rates under the order com-
plained of had been collected by the Director General
through agents appointed by him who were not officials
of the company and therefore it had no responsibility
concerning them. The prayer was that it be dismissed
from the suit.

Taking the case under the complaint, the returns and
the exhibits, the court, as we have previously stated, two
of its members dissenting, denied the authority of the
United States and upheld that of the State, and the
mandamus was made peremptory as to both the Director

except wherein such laws, powers, or regulations may affect the trans-
portation of troops, war materials, Government supplies, or the issue
of stocks and bonds.”
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General and the officers of the Northern Pacific Railway.
We are thus brought to the question whether the state
authority controls the power of the United States as to
intrastate rates.

No elaboration could make clearer than do the Act of
Congress of 1916, the proclamation of the President exert-
ing the powers given, and the Act of 1918 dealing with
the situation created by the exercise of such authority,
that no divided but a complete possession and control
were given the United States for all purposes as to the
railroads in question. But if it be conceded that despite
the absolute clarity of the provisions concerning the
control given the United States, and the all-embracing
scope of that control, there is room for some doubt, the
consideration of the general context completely dispels
hesitancy. How can any other conclusion be reached if
consideration be given the comprehensive provisions con-
cerning the administration by the United States of the
property which it was authorized to take, the financial obli-
gations under which it came and all the other duties and
exactions which the act imposed, contemplating one con-
trol, one administration, one power for the accomplishment
of the one purpose, the complete possesssion by govern-
mental authority to replace for the period provided the
private ownership theretofore existing? This being true,
it must follow that there is no basis for the contention
that the power to make rates and enforce them which
was plainly essential to the authority given was not in-
cluded in it.

Conclusive as are these inferences, they are superfluous,
since the portion of § 10 as previously reproduced in the
margin in express terms confers the complete and undi-
vided power to fix rates. The provision is this: ‘‘ That dur-
ing the period of Federal control, whenever in his opinion
the public interest requires, the President may initiate
rates, fares, charges, classifications, regulations, and prac-
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tices by filing the same with the Interstate Commerce
Commission, which said rates, fares, charges, classifications,
regulations, and practices shall not be suspended by the
commission pending final determination.”” These quoted
words are immediately followed by provisions further de-
fining the power of the Commission and its duty in the
premises, so as to enable it beyond doubt to consider the
situation resulting from the act and to which the rates
were to be applied. The unison between that which is
inferable and that which is expressed demonstrates the
true significance of the statute.

A brief consideration of the contentions relied upon to
the contrary will at once show either their inappositeness,
the mistaken premises upon which they rest, or the errors
of deduction upon which they proceed. It is argued that
as state control over intrastate rates was the rule prior
to the enactment of the statute creating United States
control, the statute must be interpreted in the light of a
presumption that a change as to state control was not
made. But in view of the unambiguous provision of the
statute as to the new character of control which it created,
the principle of interpretation applied in its ultimate aspect
virtually was: that because the statute made a fundamental
change, it must be so interpreted as to prevent that
change from becoming effective.

Besides, the presumption in question but denied the
power exerted in the adoption of the statute, and dis-
placed by an imaginary the dominant presumption which
arose by operation of the Constitution as an inevitable
effect of the adoption of the statute, as shown by the
following:

(a) The complete and undivided character of the war
power of the United States is not disputable. Selective
Draft Law Cases, 245 U. S. 366; Ex parte Milligan, 4 Wall.
2; Legal Tender Cases, 12 Wall. 457; Stewart v. Kahn, 11
Wall. 493. On the face of the statutes it is manifest that
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they were in terms based upon the war power, since the
authority they gave arose only because of the existence
of war, and the right to exert such authority was to cease
upon the war’s termination. To interpret, therefore, the
exercise of the power by a presumption of the continuance
of a state power limiting and controlling the national
authority was but to deny its existence. It was akin to
the contention that the supreme right to raise armies and
use them in case of war did not extend to directing where
and when they should be used. Cox v. Wood, 247 U. S. 3.

(b) The elementary principle that under the Constitu-
tion the authority of the Government of the United States
is paramount when exerted as to subjects concerning
which it has the power to control, is indisputable. This
being true, it results that although authority to regulate
within a given sphere may exist in both the United States
and in the States, when the former calls into play con-
stitutional authority within such general sphere the neces-
sary effect of doing so is, that to the extent that any con-
flict arises the state power is limited, since in case of con-
flict that which is paramount necessarily controls that
which is subordinate.

Again, as the power which was exerted was supreme,
to interpret it upon the basis that its exercise must be
presumed to be limited was to deny the power itself.
Thus, once more it comes to pass that the application of
the assumed presumption was in effect but a form of expres-
sion by which the power which Congress had exerted was
denied. In fact, error arising from indulging in such erro-
neous presumption permeates every contention. To illus-
trate: Because in Reagan v. Mercantile Trust Co., 154 U. S.
413, and other cases unnecessary to be referred to, it was
held that it would be presumed that Congress in creating 2
corporation intended that it should be subject to appli-
cable state laws and regulations so far as Congress did
not otherwise provide, therefore, because Congress had
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taken over to the Government of the United States prop-
erty to be used by it in the performance of a governmental
function, Congress must be presumed to have intended
that such property (and such function) should continue
to be subject to and controlled by state power.

The confusion produced is again aptly illustrated by
the rule of interpretation by which it is insisted that the
express power to fix rates conferred by the statute was
rightly disregarded. Thus, while admitting that the
power which was conferred to initiate rates when con-
sidered in and of itself included all rates, it is neverthe-
less said that such power must be presumed to be limited
to the only character of rates which under the prior law
the Interstate Commerce Commission had the power to
consider, that is, interstate rates, because the new rates
when initiated were to be acted upon by that body. As,
however, the statute in terms gives power to the Inter-
state Commerce Commission to consider the new rates
in the light of the new and unified control which it creates,
the error in the contention becomes manifest, even putting
out of view the fact that by the effect of the duty imposed
and the new control created the new rates applying to
the new conditions were within the purview of the power
which the Interstate Commerce Commission previously
possessed. Certainly, to mistakenly disregard one pro-
vision of the statute intended to give effect to another
and upon that basis to decide that the statute is not
enforceable, eannot be said to be a correct interpretation.
And this view is also true as to the application which
was made of the asserted presumption to the excepting
clauses of § 15, previously reproduced in the margin, since
that section in the light of the purpose to retain the prior
law is interpreted so as to cause it to be but an additional
means of destroying the all-embracing power to inititate
rates fixed by § 10.

It follows that the judgment below was erroneous. The
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relief afforded against the officer of the United States pro-
ceeded upon the basis that he was exerting a power not
conferred by the statute, to the detriment of the rights
and duties of the state authority, and was subject there-
fore to be restrained by state power within the limits of
the statute. Upon the premise upon which it rests,
that is, the unlawful acts of the officers, the proposition
is undoubted, but in view of our conclusion that the
acts of the officers complained of were authorized by the
law of the United States, the question arises how far, that
being established, it results that the suit was one against
the United States over which there was no jurisdiction
within the rulings in Belknap v. Schild, 161 U. S. 10;
International Postal Supply Co. v. Bruce, 194 U. S. 601;
Lowisiana v. McAdoo, 234 U. S. 627; Minnesota v. Hilch-
cock, 185 U. S. 373; Wells v. Roper, 246 U. S. 335.

The principle of these cases, however, can only be ap-
plicable by giving effect to the conclusion we have reached
as to the legality of the acts of the officers which were
complained of, and to decide which question the United
States was not a necessary party. This is undoubtedly
true unless it can be said that the contentions concerning
the want of power in the officers were so unsubstantial
and frivolous as to afford no basis for jurisdiction and hence
caused the suit to be from the beginning directly against the
United States. As, however, we are of the opinion that
there is no ground for that view, it follows that the case
as made gave jurisdiction to dispose of the question of
wrong committed by the officials, and that a decree giving
effect to our conclusion on that subject will dispose of the
entire case.

Our decree therefore must be and it is

Reverse and remand for further proceedings not incon-
ststent with this opinion.

Mz. JusTiceE BranDEIS concurs in the result.
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PUBLIC SERVICE COMPANY OF NORTHERN
ILLINOIS ». CORBOY, DRAINAGE COMMIS-
SIONER OF THE CALUMET DITCH.

APPEAL FROM THE DISTRICT COURT OF THE UNITED STATES
FOR THE DISTRICT OF INDIANA.

No. 258. Argued March 20, 1919.—Decided June 2, 1919.

The District Court has jurisdiction over a suit to enjoin a state officer,
acting under color of his official authority, from executing a state
law in alleged violation of constitutional rights, even though such
injunction may, in effect, render the law inoperative until the con-
stitutional question has been judicially determined. P. 159.

Section 265 of the Judicial Code, forbidding the granting of injunctions
by courts of the United States to stay proceedings in any state
court, except when authorized in bankruptecy cases, refers only to
proceedings in which a final judgment or order has not been entered
and in which the power exerted is judicial as distinguished by the
Constitution from powers legislative and executive. Id.

Where a state law empowers a court, on petition made and on notice
to property owners, to establish drainage districts, assess benefits,
and appoint commissioners to carry on the work under the court’s
supervision, a suit in the District Court by a resident of another
State, not a party to such a proceeding, to enjoin the com-
missioner so appointed from constructing a ditch so authorized
upon the ground that it would impair plaintifi’s constitutional
rights in a stream in its State of residence without due process of
law is not inhibited by Jud. Code, § 265. Id.

Questions of comity and of the sufficiency of the plaintiff’s averments
to justify relief are not before this court on a direct appeal involving
only the jurisdiction of the District Court. P. 162.

Reversed.

THE case is stated in the opinion.

Mr. Buell McKeever, with whom Mr. Charles W. Smith,
Mr. Gilbert E. Porter and Mr. William G. Beale were on
the briefs, for appellant:
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The sole question for the consideration of this court is
one of jurisdiction. Jud. Code, § 238; Mexican Central
Ry. Co. v. Eckman, 187 U. 8. 429, 432; Venner v. Great
Northern Ry. Co., 209 U. 8. 24, 30; Simon v. Southern Ry.
Cor, “286) US55 (1217

The construction of the ditch, whether considered an
act of the circuit court of Porter County or an act of the
drainage commissioner as an agent of the State, is not
a judicial proceeding within the meaning of § 265, but
merely a legislative, executive or administrative act, and
as such may be enjoined by a federal court.

The distinetion between proceedings judicial and pro-
ceedings legislative, executive or administrative, although
taking place in a body which in its principal aspect is a
court, has been repeatedly recognized by this court in
construing § 265. Proceedings which are legislative, ex-
ecutive or administrative in character, although taken in
a state court, may be enjoined by a federal court. Prentis
v. Atlantic Coast Line Co., 211 U.S. 210, 225-7; Mississtppt
Railroad Commission v. Illinois Ceniral R. R. Co., 203
U. S. 335, 341; Louisville & Nashwille R. R. Co. v. Garrelt,
231 U. 8. 298; Southern Ry. Co. v. Greensboro Ice & Coal
Co., 134 Fed. Rep. 82, 94; affd. in McNeill v. Southern Ry.
Co., 202 U. 8. 543; Crapo v. Hazelgreen, 93 Fed. Rep. 316;
Delaware, Lackawanna & Western R. R. Co. v. Stevens,
172 Fed. Rep. 595, 608-610; Western Union Telegraph Co.
v. Myait, 98 Fed. Rep. 335, 342, 346-347, 355, 360-361;
Weil v. Calhoun, 25 Fed. Rep. 865, 870-871.

After the entry of the final decree of the state court
establishing the ditch, confirming the assessments and
assigning the construction of the ditch to a drainage
commissioner, the proceedings passed beyond the control
of the original petitioning land owners, who thereafter had
no right or authority either to dismiss the petition or
abandon the proposed improvements. Appellee then
stood for and represented such land owners. Any collat-
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eral attack thereafter upon the ditch proceeding may not
be brought against the original petitioners but must be
brought against such commissioner. Board of Commis-
stoners v. Jarnecke, 164 Indiana, 658 ; Furness v. Brummatt,
48 Ind. App. 442; Carter v. Buller, 159 Indiana, 52.

The drainage proceeding was in fact a suit of a private
character for the special benefit of the owners of the lands
proposed to be drained, who are now represented by appel-
lee. Although appellant because of the state practice
may not directly enjoin such owners from obtaining the
benefit of the decree establishing the ditch, nevertheless,
it should not for that reason be deprived of all relief in a
federal court. Since appellee stood for and represented the
owners of the lands proposed to be drained, appellant’s
bill against him was in substance and effect merely a bill
to enjoin him from obtaining for such owners the benefit
of a decree affecting the property of appellant, which was
void as against appellant for want of jurisdiction, and the
District Court should have retained jurisdiction of the
bill. Simon v. Southern Ry. Co., supra; Hunt v. New York
Cotton Exchange, 205 U. S. 322; Colorado Eastern Ry. Co.
v. Chicago, Burlington & Quincy Ry. Co., 141 Fed. Rep. 898;
Marshall v. Holmes, 141 U. 8. 589, 596-600; Smyth v.
Ames, 169 U. S. 466, 516; Arrowsmith v. Gleason, 129
U. 8. 86, 98-101.

Mr. John H. Gillett and Mr. Frank B. Pattee, with whom
Mr. Randall W. Burns was on the brief, for appellee:

The attempt to restrain the drainage commissioner is
in effect the same as an attempt to restrain the proceedings.
Dretzsch v. Huidekoper, 103 U. S. 494; French v. Hay, 22
Wall. 250; Western Union Telegraph Co. v. Louisville &c.
R. Co., 218 Fed. Rep. 628; Union Pacific Co. v. Flynn, 180
Fed. Rep. 565; Rensselaer &c. R. Co. v. Bennington &c.
R. Co., 18 Fed. Rep. 617; Hyattsvlle &c. Assn. v. Bouic, 44
App. D. C. 408.
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The provisions of § 265 of the Judicial Code extend to
the entire proceedings, from the commencement of the
suit until the decree is performed. Sargent v. Helton, 115
U. S. 348; Chapman v. Brewer, 114 U. S. 158; Wayman
v. Southard, 10 Wheat. 1; Leathe v. Thomas, 97 Fed. Rep.
136; Fenwick Hall Co. v. Old Saybrook, 66 Fed. Rep. 389;
Amusement &c. Co.v. El Paso &c. Co., 251 Fed. Rep. 345.

Section 265 inhibits the granting of an injunction against
proceedings in a state court even where the jurisdiction
is attacked. American Assn. v. Hurst, 59 Fed. Rep. 1;
M:lls v. Provident &c. Co., 100 Fed. Rep. 344; Phelps v.
Mutual Reserve Fund Life Assn., 112 Fed. Rep. 453; affd.
180 U. 8. 159.

It is not material that the bill seeks to present a con-
stitutional question. Aultman & Taylor Co. v. Brumfield,
102 Fed. Rep. 7, 11.

The subject-matter was in the possession, actual or
constructive, of appellee, as commissioner, who was to
all intents and purposes a receiver, and, therefore, the
property was in custodia legis, and not subject to the writs
of other courts. Wiswall v. Sampson, 14 How. 52, 65;
Palmer v. Texas, 212 U. S. 118.

The mere fact that a stranger may be prejudiced by the
proceeding, the defect not appearing on the face of the
record, does not render the judgment void.

Even after the rendition of the decree establishing the
drain and ordering the work constructed, the cause con-
tinued to pend in the state court, to all intents and pur-
poses as in the case of a receivership, with power on the
part of the court not only to enforce the direct provisions of
the statute concerning the duties of the commissioner, but
with power to meet any situation which might develop in
the course of the construction of the drain. Mak-Saw-Ba
Club v. Coffin, 169 Indiana, 204; Rogers v. Voorhees, 124
Indiana, 469; Murray v. Gault, 179 Indiana, 658; Steele v.
Hanna, 117 Indiana, 333; Karr v. Board, 170 Indiana, 571.
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The proceeding was not legislative, since it involved
the awarding of rights granted by existing laws. If the
legislature sees fit to make provision for the determination
by a judicial tribunal of the right to the relief provided
for by the statute, after an inquiry involving the determin-
ation of questions of law and fact, had after the manner
of the common law, such proceedings are judicial, and the
proceedings constitute a suit in the state court, concerning
which the District Court of the United States cannot
interfere from the time that the petition is filed until the
drain is constructed and the commissioner discharged.
Boom Co. v. Patterson, 98 U. 8. 403; Union Pacific R. Co.
v. Myers, 115 U. S. 1; County of Upshur v. Rich, 135 U.
S. 467; In re The Jarnecke Ditch, 69 Fed. Rep. 161.

Mg. CHier Justice WHITE delivered the opinion of the
court.

An “Act concerning drainage,” passed in Indiana in
1907, briefly outlined is as follows: (1) It authorized the
appointment by the county commissioners of each county
of an officer called a drainage commissioner and made the
county surveyor also ex officio such an officer. (2) It
empowered a defined circuit court, on the petition of pri-
vate land owners.or of municipal or other public bodies
representing public ownership, to establish a drainage
district and to authorize the carrying out in such district
of the work petitioned for, and gave the court authority
to appoint an additional drainage commissioner, the three
being directed to aid the court to the extent by it desired
in securing data concerning the questions required to be
passed upon in disposing of the petition. (3) To accom-
plish the purposes of the statute, personal notice to known
property holders and notice by publication to those un-
known was exacted, and the court was empowered to re-
Ject the whole suggested scheme or to authorize such part
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of it as might be deemed best, or to devise and sanction
a new plan. (4) As to any plan which it authorized, the
court was empowered to provide for the cost of the work
by distributing the amount upon the basis of the benefits
to be received and the burdens to result to each land
owner. (5) It authorized the designation by the court
of one of the drainage commissioners, or if it deemed best,
of any other resident of the district, to carry into execu-
tion under the general supervision of the court any work
authorized, with power to contract and subject to ac-
countability to the court as the work progressed and at
its conclusion.

The Little Calumet River, rising in the State of Indiana,
flows in a westerly direction across Porter and Lake Coun-
ties in that State into Cook County, Illinois, within whose
boundaries it commingles with the Grand Calumet which
empties into Lake Michigan.

After proceedings under the statute, the circuit court
of Porter County, in May, 1911, established a drainage
district in Porter and Lake Counties and authorized the
construction of a ditch to proceed from the Little Calu-
met River in a northerly direction to Lake Michigan.
This action of the court was taken to the Supreme
Court of Indiana and there affirmed (182 Indiana, 178),
and on error from this court was also affirmed (242
U. 8. 375).

Before work on the ditch was commenced, however,
the appellant, an Illinois corporation which was not a
party to the proceedings to establish the district, brought
this suit against Corboy, the drainage commissioner ap-
pointed by the court to do the work, to enjoin the execu-
tion of the same. The relief prayed was based on the
ground that the effect of the ditch would be to draw off
from the Little Calumet River, an interstate stream, such
a quantity of water as to seriously diminish the flow in
that river and thereby practically cripple, if not destroy,
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the capacity of petitioner to continue to operate a plant
for the production of electrical energy established and
owned by it on the banks of the Little Calumet in Cook
County, Illinois. It was alleged that the right to have
the river flow in its normal volume was a property right
enjoyed by petitioner under the law of Illinois, protected
by the constitutions both of the State and of the United
States, and which therefore could not be impaired or taken
away without depriving the petitioner of property in vio-
lation of due process of law as afforded by both constitu-
tions. The court, being of opinion that the relief prayed
was prohibited by § 265 of the Judicial Code, dismissed
the bill for want of jurisdiction. The case is here by direct
appeal on that question alone.

Although a State may not be sued without its consent,
nevertheless a state officer acting under color of his official
authority may be enjoined from carrying into effect a
state law asserted to be repugnant to the Constitution
of the United States even though such injunction may
cause the state law to remain inoperative until the con-
stitutional question is judicially determined. The doctrine
is elementary, but we refer to a few of the leading cases
by which it is sustained: Pennoyer v. McConnaughy, 140
U. 8. 1, 9; Reagan v. Farmers’ Loan & Trust Co., 154 U. S.
362, 392; Ex parte Young, 209 U. S. 123, 152; Prentis v.
Atlantic Coast Line Co., 211 U. S. 210, 230; Home Tele-
phone & Telegraph Co. v. Los Angeles, 227 U. S. 278;
Greene v. Louisville & Interurban R. R. Co., 244 U. S.
499, 506.

There was jurisdiction therefore in the court below as
a federal court to afford appropriate relief unless the want
of power resulted from the prohibition of § 265 of the
Judicial Code, which is as follows:

“The writ of injunction shall not be granted by any
court of the United States to stay proceedings in any
court of a State except in cases where such injunction
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may be authorized by any law relating to proceedings in
bankruptecy.”

In Prentis v. Atlantic Coast Line Co., 211 U. S. 210,
the facts, briefly stated, were these: By the constitution
and laws of Virginia the Corporation Commission of that
State was constituted a court and was authorized in that
capacity to establish railroad rates and to enforce them.
The authority thus conferred was exerted and the juris-
diction of a court of the United States was invoked to
enjoin the Commission from enforcing the rates so fixed
on the ground that to put them in operation would amount
to a confiscation of the property of the railroad and hence
would be repugnant to the Constitution of the United
States. The power to afford relief was challenged on the
ground that as the Corporation Commission was a court
under the constitution and law of the State, its proceedings
could not be stayed by a court of the United States be-
cause of the prohibition of § 265 of the Judicial Code.
It was held, however, that as the power to fix rates was
legislative and not judicial, the prohibition had no applica-
tion and the injunction prayed was granted.

In Sivmon v. Southern Ry. Co., 236 U. S. 115, suit was
brought in a court of the United States by the Railway
Company against Simon to enjoin the enforcement of a
judgment which had been rendered in a state court in
favor of Simon and against the Railway Company on the
ground of want of notice and fraud. Asserting that to
grant the relief would be to stay proceedings in the state
court, the jurisdiction was disputed, based upon the pro-
hibition of the section previously quoted. The jurisdiction
was upheld and it was decided that although the prohibi-
tion might have prevented the granting of an injunction
staying proceedings before the judgment was rendered,
it did not so operate after the entry of the final judgment
because ‘“when the litigation has ended and a final judg-
ment has been obtained—and when the plaintiff endeavors
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to use such judgment—a new state of facts, not within
the language of the statute may arise.”” The execution
of the judgment was therefore enjoined.

This conclusion was sustained by the text as elucidated
by the purely remedial purposes intended to be accom-
plished by its enactment. The court thus stated the
origin of the statute as illustrative of its remedial scope
(pp. 123-4):

“In 1793, when that statute was adopted (1 Stat. 334),
courts of equity had a well-recognized power to issue writs
of injunction to stay proceedings pending in court,—in
order to avoid a multiplicity of suits, to enable the de-
fendant to avail himself of equitable defenses and the
like. It was also true that the courts of equity of one
State or country could enjoin its own citizens from prose-
cuting suits in another State or country. Cole v. Cunning-
ham, 133 U. S. 107. This, of course, often gave rise to
irritating controversies between the courts themselves
which could, and sometimes did, issue contradictory in-
junctions.

“On principles of comity and to avoid such inevitable
conflicts the act of 1793 was passed.”

Be this as it may, it is certain that the prohibitions
which the statute imposes secure only the right of state
courts to exert their judicial power; that is, a power called
into play alone between parties to a controversy, and the
operation of which power when exerted was, from the very
fact that it was judicial, confined to the parties, their
duties, interests and property, in other words, to a power
falling within the general limitation of things judicial as
demarked by the great distinction between legislative,
executive and judicial power upon which the Constitution
was framed. This is the necessary result of the ruling in
the Prentis Case, by which it is made certain that although
a State may have power to confer upon its courts such
authority as may be deemed appropriate, it cannot by




162 OCTOBER TERM, 1918.
Opinion of the Court. 250 U. S.

the exertion of such right draw into the judicial sphere
powers which are intrinsically legislative and executive
or both, and thus bring the exercise of such powers within
the scope of the prohibition of the statute, with the result
of depriving the courts of the United States to that extent
of their omnipresent authority to enforce the Constitution.

It follows necessarily, therefore, that although the
Constitution did not limit the power of the States to
create courts and to confer upon them such authority as
might be deemed best for state purposes, that right could
not, by its exertion, restrain or limit the power of the
courts of the United States by bringing within the state
judicial authority subjects which in their constitutional
sense were non-judicial in character and therefore not
within the implied or express limitation by which courts
of the United States were restrained from staying judicial
proceedings in state courts. To hold to the contrary
would be in large measure to recognize that the exertion
of the authority of the courts of the United States was
dependent, not upon the nature and character of the sub-
ject-matter with which they are called upon to deal, but
merely upon a state classification.

This conclusion renders it unnecessary to consider
whether the construction of the ditch under the authority
of the state statute, isolatedly considered, could be re-
garded as a judicial proceeding within the meaning of the
statute, or whether, putting that view aside under the
assumption that the proceedings were judicial, the order
for construction could be treated as final and for that
reason alone capable of being stayed, within the ruling of
Stmon v. Southern Ry. Co.

The arguments at bar pressed upon our attention con-
siderations based upon the assumed application of general
principles of comity, but as on this direct appeal we have
power alone to consider questions of the jurisdiction of the
court below as a federal court, they are not open to our
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consideration. Louzsville Trust Co. v. Knott, 191 U. S. 225.
This moreover puts out of view the argument advanced
concerning the adequacy of the averments of the bill to
justify relief, since that subject necessarily, for the reasons
stated, must be left to the consideration of the court be-
low when it exercises jurisdiction of the cause.

Our order, therefore, is that the decree be reversed and
the case be remanded for further proceedings in con-
formity with this opinion.

Reversed.

DAKOTA CENTRAL TELEPHONE COMPANY ET
AL. ». STATE OF SOUTH DAKOTA EX REL.
PAYNE, ATTORNEY GENERAL, ET AL.

ERROR TO THE SUPREME COURT OF THE STATE OF SOUTH
DAKOTA.

No. 967. Argued May 5, 6, 1919.—Decided June 2, 1919.

The Joint Resolution of July 16, 1918, c. 154, 40 Stat. 904, authorizing
the President during the continuance of the present war, whenever
he shall deem it necessary for the national security or defense, to
take possession and assume control, tnfer alia, of any telephone line
or any part thereof, and operate it as may be needful or desirable
for the duration of the war, is within the war power of Congress.
P.183. Northern Pacific Ry. Co. v. North Dakota, ante, 135.

Whether the exercise of the power so conferred was justified by the
conditions at the time, or was actuated by proper motives, are
questions of executive discretion not within the cognizance of the
judiciary, under the Constitution. Pp. 184, 187.

The Joint Resolution, supra, authorized the complete possession, con-
trol and operation of telephone lines by the United States, including
the fixing of rates for local service, as brought about through the
President’s Proclamation of July 22, 1918, and the action of the
Postmaster General thereunder, whereby the United States, under
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contracts with the owning companies, took over their entire business
and became entitled to the revenues therefrom, and fixed the rates;
and this was subsequently recognized by the Act of October 30,
1918, c. 197, 40 Stat. 1017. P. 184.

The Joint Resolution, supra, provides that nothing therein ‘‘shall be
construed to amend, repeal, impair, or affect existing laws or powers
of the States in relation to taxation ”” or their “lawful police regula-
tions . . . , except wherein such laws, powers, or regulations
may affect the transmission of Government communications, or
the issue of stocks and bonds by such system or systems.” Held,
that police power here reserved does not include the authority to
make local rates, which the resolution as a whole by clear implica-
tion transfers to the United States; and that the provision as to stocks
and bonds does not justify a contrary construction. P. 185.

There can be no presumption that the state rate-making power was to
continue after the telephone lines and business, including the reve-
nues, were completely taken over by the United States and were
being operated as federal instrumentalities, under the war power.
P. 187. Northern Pacific Ry. Co. v. North Dakota, ante, 135.

An erroneous judgment directly affecting the United States, reversed
on the merits, see Northern Pactfic Ry. Co. v. North Dakota, ante, 135.

171 N. W. Rep. 277, reversed.

THE case is stated in the opinion.

The Solicitor General for plaintiffs in error (and for
respondent in Macleod v. New England Telephone & Tel-
egraph Co., post, 195.)

These suits are in effect against the United States and
therefore not within the jurisdiction of the courts. They
seek an injunction which, if granted, will restrain the
United States in the use of property, its right to possession
and operation of which is not attacked, and would com-
pel the United States to furnish serviee, at risk of loss, on
rates it has superseded. The defendants are operating
as appointees and agents of the Government. They have
no personal interest in the result. Their compensation
as owners of the property is fixed. If the granting of the
injunction sought should require the Government to op-
erate these properties at a loss, the loss must be borne by
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the Government. Stanley v. Schwalby, 162 U. 8. 255, 270;
International Postal Supply Co. v. Bruce, 194 U. S. 601;
Louistana v. McAdoo, 234 U. 8. 627; Goldberg v. Danzels,
231 U. 8. 218, 221, 222; Hopkins v. Clemson College, 221
U. 8. 636, 642, 648; Cunningham v. Macon & Brunswick
R.R. Co.,109 U. S. 446, 456 ; Wells v. Roper, 246 U. S. 335;
Pennoyer v. McConnaughy, 140 U. S. 1, 16, 17.

These cases are unlike those where an officer in excess of
authority is invading the property of another or is with-
holding property from another to which the other person
has a right, and are therefore different from such cases
as School of Magnetic Healing v. McAnnulty, 187 U. S. 94;
Philadelphia Co. v. Sttmson, 223 U. S. 605; United States
v. Lee, 106 U. S. 196.

The purpose and effect of the joint resolution and proc-
lamation was completely and exclusively to vest the pos-
session and control of defendants’ telephone systems in
the President through the Postmaster General as his ap-
pointee on behalf of the United States.

The taking possession and assuming control and opera-
tion by the President under the joint resolution, constituted
said systems public utilities operated by the Government,
and made it the right and duty of the President and his
representative to fix the charge to be paid for service.

The operation of the lines thus became a part of the
war activities of the Government,—the utilization of the
public utilities in its prosecution. Exz parte Milligan,
4 Wall. 2; Legal Tender Cases, 12 Wall. 457; Stewart v.
Kahn, 11 Wall. 493.

Where the works of a common carrier are used by the
Government to carry on a service which is used by the
community, such as cars for carrying the mail, and the
carrier is utilized to conduct such business, the carrier is
as to it a servant of the Government and not a common
carrier conducting the business as part of its business,
and the rules of law prevailing between private parties
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do not fix the relations of the parties. Atchison, Topeka &
Santa Fe Ry. Co. v. United States, 225 U. S. 640, 649;
State of Alabama v. Burleson, 82 So. Rep. 458; Pensacola
Tel. Co. v. Western Union Tel. Co., 96 U. S. 1, 9, 10; At-
torney General v. Edison Telephone Co. of London,L. R. 6
Q. B. 244; Railroad Commission of Louisiana v. Cumb-
erland Telephone & Telegraph Co. (Supreme Court of
Louisiana.)

No police power of the State is impaired or affected by
not submitting the rates fixed by the officers of the United
States to state control, because not only the police regula-
tions of the State do not affect rates made by the Govern-
ment itself, but the police power does not extend to such
a subject. The public has acted and fixed the rate when
the public officer of the United States fixed it. The in-
terest of the United States in this property is not private
but public, and its protection would be the rule of law
that the powers of a State do not extend to interference
with the United States in the use of its property

The proviso to the resolution respecting the laws and
powers of the States in relation to taxation or the lawful
police regulations of the several States does not apply to
and cover either the taxation of the United States or the
regulation of prices to be charged by it for its operation
of said property. If the United States was, prior to the
adoption of this resolution, not subject itself to be taxed
by a State in respect to property owned by it, or income
therefrom, this proviso did not propose to enlarge the
power of the State by subjecting the United States to such
taxation. All it proposed to do was to protect the ‘‘ex-
isting laws or powers of the States in relation to taxation”
from being impaired. The utmost which the resolution
purported to do was to provide for the United States ac-
quiring a right of temporary possession, control, and op-
eration of the telegraph, telephone, ete., systems, for which
it should pay. This still left the then owners of the prop-
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systems unimpaired in efficiency, and especially in condi-
tion to be restored in proper financial condition to the
owners, that such systems should be able to finance them-
selves during this period where necessary under the then
existing federal regulations as to bond and stock issues.
Many of the States had heavy taxes on issues of securities,
even renewed bonds, (Union Pacific R. R. Co. v. Public
Service Commission, 248 U, 8. 67), and also police regu-
lations such as the Blue Sky Laws, intended to protect
the public against overcapitalization, fraudulent stock
issues, and the like. These provisions are often calculated
to delay the issue of stocks and bonds even where haste is
desirable. The action of these corporations was, therefore,
withdrawn to this extent from the operation of the taxing
laws and lawful police regulations existing at that time in
the States. Doubtless the federal regulations existing
were considered sufficient.

The lawful police regulations of the several States which
are not affected by the resolution of July 16, 1918, are
the police regulations in their strict and accurate sense,
and do not embrace the exercise of powers falling under
the definition of police powers in their broadest sense.
It is to be noticed that Congress, while preserving from
any effect of the resolution all existing laws and powers of
the State in relation to taxation, did not use the words
“police power.” In its broadest signification, the term
“‘police power”’ is practically synonymous with the States’
reserved powers of sovereignty. License T'ax Cases, 5 How.
504, 582, 583; Sligh v. Kirkwood, 237 U. S. 52, 59. But in
its primary or ordinary meaning it embraces only the power
to make regulations concerning the health, safety, morals,
etc., of the public. This narrower meaning is the one more
often ascribed to the term. Manigault v. Springs, 199 U.
S. 473, 481.

It is well settled that the police power in the primary
sense cannot be bartered away. Stone v. Mississtppi, 101
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U. S. 814; Northern Pacific Ry. Co. v. Duluth, 208 U. S.
583, 597. It is equally well settled that a State or its
local government when so empowered may make a binding
contract divesting itself for a substantial period of time
of the power to regulate rates. Home Telephone Co. v.
Los Angeles, 211 U. S. 273; Minneapolis v. Street Ry. Co.,
215 U. 8. 417.

The power to regulate rates is subject to the limitation
that it must afford to a private owner of the utility a
reasonable return on his property devoted to the public
use. Smyth v. Ames, 169 U. 8. 466; Stanislaus County v.
San Joaguin &c. Co., 192 U. 8. 201. A State in the
exercise of its police power in the primary sense may
regulate a business to the point of suppression without
making compensation. Mugler v. Kansas, 123 U. S. 623;
Chicago &c. R. R. Co. v. Milwaukee, 97 Wisconsin, 418.

The phrase ‘‘police powers’’ is as familiar as the phrase
‘“power of taxation,” and the use of the word powers in the
one instance and the omission of it in the other is extremely
significant.

It seems clear that if Congress had intended to confer
upon the States the power to regulate the rates at which
the United States will furnish telephone service, it would
not have expressed that intention by a reservation to the
States of their “police regulations.” One does not ordi-
narily think of a schedule of rates as a ‘‘police regulation.”
The field of police regulation in the primary sense as evi-
denced by statutes and city ordinances, regulating height
of wires, placing of poles, etc., shows the wide field of
action of the proviso as construed by the Postmaster
General.

When the history of the times and necessities of the
situation are considered, it should require very plain
language to give to this proviso a meaning which would
compel these operations to be conducted, as to the most
essential feature thereof, to wit, the revenues to be de-
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erty as owners; and as between themselves and the United
States, as a quasi-tenant, the owners are responsible to the
State for, and bound to pay, the taxes thereon.

If the income of the corporation owning the telephone
system was subject to taxation, then under this proviso
whatever the United States Government pays to it for
the use of the property would remain subject to the state
income tax. It can claim no exemption because of its
source.

So with the police regulations of the State, where the
owner of a public-service corporation rents its property to
another, such landlord still remains liable to the State
for the observance of all police regulations in the primary
and ordinary sense of that term, as contradistinguished
from the wide definition sometimes given to the words
“police power,” and can not plead the renting as relieving
it from liability. Ratlroad Company v. Brown, 17 Wall.
445, 450. But in this case it was the United States—a
non-suable person, one not amenable to state jurisdiction—
who was about to be put into possession and to operate
the properties. The taking was, in a sense, compulsory
and this might raise a question of the application of the
rule. Hence, it was provided that such lessee in the con-
duct of its property should observe the regulations for the
benefit of the safety, health, and morals of the community,
which were considered as always resting upon the prop-
erty, regardless of who was operating it. An exception,
however, was made in favor of government messages,
because these might be of such urgency in the direct con-
duct of the war, or the administration of the Government
during the war, as to override all regulations, because of
urgency. The other exception also points to the fact that
only such police regulations as would continue to affect
the duty and obligation of the owner of the property and
not the interests of the United States, were continued to
the States. It was important, in order to continue the
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rived therefrom to be expended in such operations not
by the President and his appointees, but under the ulti-
mate control in each State.

It is to be noticed that this resolution was approved
July 16, 1918, some months after the passage of the Fed-
eral Control Act of March 21, 1918. The States would
have had no more right to regulate intrastate rates without
§ 10 of the Federal Control Act than they have with said
section in existence. The provisions of § 10, however, are
very convineing as to the meaning of § 15 and of the words
““the lawful police regulations’ used in said section.

The meaning of these words in § 15 of the Federal Con-
trol Act is to be taken as the meaning of the same words
derived from it and written into the joint resolution of
July 16, 1918. Interstate Commerce Commassion v. Balti-
more & Ohio R. R. Co., 145 U. S. 263; McDonald v. Hovey,
110 U. 8. 619, 628.

The debate on this resolution in the Senate sustains the
view that the words ‘‘lawful police regulations” were
used in the ordinary and primary sense.

The provisions of state statutes providing for the regu-
lation of rates charged by private persons and corporations
operating public utilities do not by their terms apply to
rates charged by agents of the Government in the oper-
ation of such utilities.

Mvr. Oliver E. Sweet, Assistant Attorney General of the
State of South Dakota, with whom Mr. Byron S. Payne,
Attorney General of the State of South Dakota, was on
the brief, for defendant in error:

The rights of telephone companies are derived from the
States. The only regulation of them in the past has been
by the States, under their police powers, and the making
and regulating of rates with respect to intrastate opera-
tions has always been upheld as an exercise of state
police power.
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The controlling purpose of Congress was to unify and
utilize the telephone property for the purposes of the
Government in the event of an emergency such as that
which paralyzed the railroads. But there is nothing in
our experience to indicate in any way that the control
of intrastate rates has ever been in any way needful or
desirable as an aid to the Government in the prosecution
of war. Under state regulation these companies had de-
veloped and extended their operations. Their rates in
effect when the resolution was passed had in many in-
stances been established after, and as a result of, exhaus-
tive investigations by bodies authorized by law and in-
formed by experience. In many instances those rates had
received the approval of the courts. Rates established
under such circumstances were entitled to the presump-
tion that they were reasonable and fair. The purpose,
therefore, of Congress in passing the resolution could not
have been primarily, or even incidentally, to enable the
telephone companies in time of war to-increase their earn-
ings. The controlling consideration was to facilitate the
handling of governmental business, and otherwise to
codrdinate their facilities with other facilities under the
Government’s control for the more efficient conduct of the
war. The regulation of intrastate rates bears no relation
to this controlling purpose; and the members of Con-
gress who voted for the resolution and discussed it in the
houses of Congress were not of the view that in passing
it they were authorizing administrative officers of the
Federal Government to invade the domain of States’
rights. The proviso unquestionably indicates that Con-
gress gave consideration to the question of the authority
of the States. If Congress had intended that the Presi-
dent should have the authority to initiate rates for tele-
phone, telegraph, cable or radio systems, it could very
easily have said so. When Congress passed the Federal
Control Act of March 21, 1918, it authorized the Presi-
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dent, under certain conditions, to initiate railroad rates.
The omission of a corresponding provision in the tele-
phone resolution indicates the intention not to confer the
power to initiate telephone rates.

This controversy centers upon the construction of the
words ‘‘lawful police regulations,” as used in this proviso.
The defendant in error contends that this language is to
be interpreted in the broad sense in which police regula-
tions and police powers have been defined by the courts
in many cases in which they have considered the nature
of the power exercised by the States in the regulation of
the property, affairs, and rates of public utilities.

In placing upon the exercise by the States of their
police regulations the limitations that the same should not
affect the transmission of government communications or
the issue of stocks and bonds, it is clear that Congress did
not have in mind merely regulations made for the pres-
ervation of health, safety or public morals, because reg-
ulations of that character could not possibly seriously
affect transmission of government communications or the
issue of stocks and bonds. When it provided these limi-
tations upon the lawful police regulations of the States
it had in mind regulations which the States might make,
of a character which might naturally and appreciably
affect the Government’s use of wire lines or the issue of
securities by the telegraph and telephone companies.
What Congress had in mind, and what Congress foresaw,
was the possibility that a restrictive policy of rate regu-
lation by the States might impair the credit of wire lines
to such an extent that the issuance of their stocks and
bonds could not be made with reasonable assurance of find-
ing a favorable market. Because lawful police regulations
is a term sufficiently broad to comprehend, not only rate
regulations, but service requirements, Congress added the
provision that such regulations should not affect the
transmission of government communications. An unwise
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policy in the regulation of rates by States might result in
such a depletion of revenues as to prevent proper main-
tenance; or unwise requirements as to the furnishing of
service for the public might interfere with the proper and
necessary use by the Government for the handling of
official communications. Such a purpose was entirely
consistent with the main purpose of the Government in
asking for control and operation during the war. The
telephone companies would be greatly interested in the
rates and classifications of their service in effect at the
time of the termination of federal control, but during
federal control the Government was to guarantee just
compensation. How the Government should make good
its guaranty was a matter of fiscal policy and not a matter
of control or operation of the lines. In making such a
guaranty the Government assumed an obligation, just as
it has assumed many other obligations during the war,
which it will be obliged to pay by revenues derived from
one source or another. It is certain, at least, that the
efficiency of governmental supervision, control or opera-
tion was not in the remotest degree dependent upon the
manner in which the Government should raise the money
to make its guaranty good. Congress did not say in the
resolution that the funds to meet the guaranty should be
raised by rates to be established by the Postmaster Gen-
eral. That, however, is the provision which the plaintiffs
in error are now undertaking to read into the resolution
by construction and interpretation. That is the only basis
for their contention that the President or the Postmaster
General has, or ever had, any authority to increase or
otherwise regulate the rates or charges of telephone
systems under federal control.

The resolution is in no sense a revenue measure. It
was not passed with the legal formalities necessary in the
passing of a revenue law. Nevertheless, if it means all
that the plaintiffs in error contend, it is a revenue measure,
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because, under their interpretation, it authorizes the col-
lection of revenues with which the Government shall make
good its guaranty of just compensation to the owners of
the wire lines under its control. It is not necessary to
invent any complicated construction of this language.
It says that the lawful police regulations of the States
shall not be affected. It was passed at a time when, under
their police powers and by means of police regulations,
the States had been exercising effective control over tele-
phone companies for years.

It is a most natural assumption that if Congress had
intended to completely revolutionize these conditions and
the relations of the States to these utilities which they had
created, Congress would unquestionably have made that
intention very clear by appropriate language in the resolu-
tion. There was no occassion for inserting the term ‘“law-
ful police regulations’ except to assert that Congress pro-
posed to exercise only the recognized and conceded powers
of the Federal Government.

In the decisions of the courts the terms ‘“‘police powers
and “ police regulations’’ are used interchangeably and
indiscriminately in many cases. If any distinction what-
ever is recognized it is that police regulations relate to
the exercise of police powers and that through police regu-
lations police powers are applied. We do not find in the
books any authority for any other difference in the signifi-
cance of these terms. Wisconsin ex rel. Attorney General
v. Chicago & North Western Ry. Co., 35 Wisconsin, 425,
591; Cooley’s Constitutional Limitations, 577, 851; 31
Cyec. 903; Smyth v. Ames, 169 U. 8. 466; Hammer V.
Dagenhart, 247 U. S. 251; Fuller, Interstate Commerce,
p- 17; Unton Dry Goods Co. v. Georgia Public Service
Corporation, 248 U. S. 372.

The term “lawful police regulations,” as it appears in
the joint resolution, has been construed in accordance
with the contention of the defendant in error in decisions
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rendered in the following, among other cases: Public
Service Commission of Indiana v. Receivers of the Central
Union Telephone Co., Circuit Court Marion County, Indi-
ana, decided February 21, 1919; Indiana v. Indianapolis
Telephone Co., decided in same court on same day; Com-
monwealth ex rel. Attorney General v. Bell Telephone
Co. of Pennsylvania, Court of Common Pleas, Dauphin
County, Pennsylvania, decided January 29, 1919; Illinois
v. Chicago Telephone Co., Superior Court, Cook County,
Illinois; Ohio v. Ohio State Telephone Co., Court of Com-
mon Pleas, Franklin County, Ohio, decided January 25,
1919; Mississippt ex rel. Collins, Attorney General, v. Cum-~
berland Telephone & Telegraph Co., 81 So. Rep. 404. A
broad and liberal construction should be made of these
words and of the proviso in which they are contained. The
joint resolution, as a whole, is a grant of power by Con-
gress to the President; the concluding proviso in the res-
olution is a limitation to that grant. It is usual that
grants of power by legislation are strictly construed.
Governments of enumerated and limited jurisdictions
and officers possessing only powers delegated by law, are
confined within the limits of the acts defining their powers.
Chesapeake & Potomac Tel. Co. v. Manning, 186 U. S.
238. It is not reasonable to assume that, by making the
President the general supervisor of the telephone lines,
Congress intended to confer upon him, except in the
matter of facilitating government communications, any
greater rights in his relationship with the public than those
which the telephone companies themselves possessed.
We believe that there is the same need of local rate regu-
lation and supervision by local authorities when the
business is carried on by the Federal Government as
when carried on by telegraph or telephone companies
whose properties extend over the entire nation. This
principle has been recognized when applied to rail-
roads incorporated under federal law. Smyth v. Ames,
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169 U. 8. 466; Reagan v. Mercantile Trust Co., 154
U. S. 413.

That the power to make and regulate rates of wire lines
is a power which cannot be inferred but must be positively
conferred by unambiguous language, is a proposition sup-
ported by many authorities. In Reid v. Colorado, 187
U. 8. 137, the court said: ‘“‘It should never be held that
Congress intends to supersede or by its legislation sus-
pend the exercise of the police powers of the States, even
when it may do so, unless its purpose to effect that re-
sult is clearly manifested.”

Congress cannot control intrastate rates under the com-
merce clause; nor under its war power, except when neces-
sary and proper as a war measure. As in the case of
enactments of Congress, so in the case of official acts of
the President, it lies within the jurisdiction of the courts
to determine whether the same are necessary and proper
for carrying into execution any of his constitutional author-
ity. Mautchell v. Harmony, 13 How. 115.

The only possible necessity for increasing the revenues
of telephone companies that appears in this case is the
necessity for the raising of revenues to enable the Govern-
ment to compensate the telephone companies for the use
of their property. That is not a war purpose. Plainly,
the concluding proviso in the resolution indicates that in
the opinion of Congress there existed no military necessity
for increasing telephone toll rates. The President did not
proclaim that it was needful or desirable to increase in-
trastate telephone rates as a war measure. Neither did
the Postmaster General recite that such increases in tele-
phone rates were necessary, or that they contributed in
any way to the successful prosecution of the war. Such
declaration or recital would not necessarily have deter-
mined the fact; if made, it would be the duty of the court
in a proper proceeding to go behind such recitals, for
otherwise it would be impossible to check the exercise of
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arbitary power. American School of Magnetic Healing v.
McAnnulty, 187 U. S. 94; Philadelphia Co. v. Stimson,
223 U. S. 605, 620; Degge v. Hvtchcock, 229 U. 8. 162, 171;
United States v. Lee, 106 U. S. 196.

If the President undertook to control telephones by
virtue of the war powers, the fact is that the exercise
thereof, which it is the object of this case to test, was not
undertaken until a time had arrived when the highest
authorities of the Federal Government itself acknowl-
edged that the war had ended. President’s Messages of
November 11, and December 2, 1918; Pacific Lumber Co.
v. Northwestern & Pacific R. R. Co., 51 1. C. C. 738;
United States v. Hicks, 256 Fed. Rep. 707. These con-
siderations have no bearing on the construction to be
made of the joint resolution, but they have an important
bearing upon the contention of the defendant that the
Postmaster General’s order of December 13, 1918, effec-
tive January 21, 1919, has any warrant as a war measure.
Even if Congress might authorize the President to change
and increase South Dakota intrastate rates under the war
powers of Congress and the President, still no attempt
was made to exercise such power during the war or pur-
suant to any war purpose or in accordance with any plan
for prosecuting the war. The Postmaster General did
not promulgate his order until after all necessity for the
regulation of such rates as a war measure had passed.

Congress cannot confer legislative power upon the Presi-
dent to make rates for the future. Field v. Clark, 143
U. 8. 649, 692, 693.

The suit is not one against the United States, the
President or the Postmaster General; and its purpose was
not to control revenue or property of the United States.
The defendants are wrongdoers, and cannot defend upon
the ground that they acted under orders which the Presi-
dent or Postmaster General was without authority to issue.

It is within the power of the court to determine the
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limits of executive authority, and to restrain acts in ex-
cess thereof. This suit is not one to control administrative
discretion, but to restrain acts in threatened violation of
law and in excess of legal authority. Ex parte Milligan,
4 Wall. 2, 120, 121; Hopkins v. Clemson College, 221 U. S.
636, 643, 644; Philadelphia Co. v. Stimson, 223 U. S. 605,
619, 620.

The acts of the telephone companies sought to be en-
joined are not acts of the Federal Government, because
beyond its powers. It is not sought in this case to con-
trol the President’s discretion, because it relates to a
matter wholly beyond his jurisdiction.

Mr. William I. Schaffer, Attorney General of the Com-
monwealth of Pennsylvania, and Mr. Bernard J. Myers,
Deputy Attorney General of the Commonwealth of Penn-
sylvania, by leave of court filed a brief as amici curie,
on behalf of the Commonwealth of Pennsylvania.

Mr. Charles E. Elmguist, by leave of court, filed a
brief as amicus curie, on behalf of thirty-seven States
and the National Association of Railway and Utilities
Commissioners.

Mr. John J. Blaine, Attorney General of the State of
Wisconsin, Mr. M. B. Olbrich, Deputy Attorney General
of the State of Wisconsin, and Mr. Joseph E. Messer-
schmaidt, Assistant Attorney General of the State of Wis-
consin, by leave of court, filed a brief as amici curie,
on behalf of the State of Wisconsin.

Mr. Hal H. Smith, Mr. David H. Crowley and Mr.
Clarence D. Wilcox, by leave of court, filed a brief as
amict curie,on behalf of the City of Detroit.

Mr. H. Findlay French and Mr. Ogle Marbury, by leave
of court, filed a brief as amict curie, on behalf of the
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Protective Telephone Association of Baltimore City,
Maryland, et al.

Mr. Albert C. Ritchie, Attorney General of the State of
Maryland, by leave of court, filed a brief as amicus curie,
on behalf of the State of Maryland.

Mg. Carer JusticE WHITE delivered the opinion of the
court.

Involving as this case does the existence of state power
to regulate, without the consent of the United States,
telephone rates for business done wholly within the State
over lines taken over into the possession of the United
States and which by the exercise of its governmental au-
thority it operates and controls, it does not in principle
differ from the North Dakota Case just announced [Northern
Pacific Ry. Co. v. North Dakota, anle, 135,] where it was
decided that under like conditions the State had no such
power as to railroad rates. We consider this case as far
as may be necessary, by a separate opinion, however, be-
cause the authority under which the control was exerted
is distinet and because of the assumption in argument that
this distinction begets a difference in the principles appli-
cable.

In January, 1919, the State of South Dakota on the
relation of its Attorney General and Railroad Commis-
sioners sued the Dakota Central and other telephone com-
panies doing business within the State to enjoin them from
putting in effect a schedule of rates as to local business
which it was alleged had been prepared by the Postmaster
General and which it was averred the telephone companies
were about to apply and enforce. It was charged that such
rates were higher than those fixed by state authority and
that the proposed action of the companies would be vio-
lative of state law, since the companies were under the
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duty to disregard the action of the Postmaster General
and apply only the lawful state rates. The duty of the
relators, as state officers, to prevent such wrong was
alleged,—a duty in which, it was further asserted, the
State had a pecuniary interest springing from the expen-
diture which it was obliged to make for telephone services.

The companies answered, disclaiming all interest in the
controversy on the ground that by contract, a copy of
which with one of the defendant companies was annexed,
their telephone lines and everything appurtenant thereto
had passed into the possession and control of the United
States and were being operated by it as a governmental
agency. The answer also alleged that any connection of
the companies through their officials or employees with the
business was solely because of employment by the United
States. The purpose to enforce the rates fixed by the
Postmaster General was admitted and it was averred that
the suit was one over which the court had no jurisdiction
because it was against the United States.

The case was heard on the bill, answer, exhibits and an
admission by all the parties that the contract annexed to
the answer was accurate and that a similar one had been
made with all the other defendants.

Assuming that Congress had power to take over the
telephone lines; that it had conferred that power upon
the President; that the power had by the President been
called into play conformably to the authority granted,
and that the telephone lines were under the complete
control of the United States, the court yet held that the
State had the power to fix the local rates. In reaching
this conclusion the court, assuming argumentatively that
the right which the United States possessed gave at least
the implied authority to fix all rates, nevertheless held
that such power did not embrace intrastate rates because
they had been carved out of the grant of power by Con-
gress in conferring authority on the President. It was
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therefore decided that the President, the Postmaster Gen-
eral and those operating the telephone service under his
authority were mere wrongdoers in giving effect to the
rates fixed by the Postmaster General and in refusing to
enforce the conflicting intrastate rates made lawful by
state law. The proceedings to prevent this wrong, it was
held, did not constitute a suit against the United States
and the injunction prayed was granted.

The appellees do not confine their contention to the
question of statutory construction below decided. On the
contrary, they press questions of power which the court
below assumed and did not pass upon, and insist upon a
construction of the statute contrary to that which the
court below took for granted as a prelude to the question
of construction upon which it based its conclusion.

We must dispose of the issues thus insisted upon before
testing the soundness of the interpretation of the statute
upon which the court below acted, and for the purpose of
considering them as well as the question of construction
which the court below expressly decided, we state the
case.

On the 16th of July, 1918, Congress adopted a joint
resolution (40 Stat. 904, c. 154), providing:

“That the President during the continuance of the
present war is authorized and empowered, whenever he
shall deem it necessary for the national security or defense,
to supervise or to take possession and assume control of
any telegraph, telephone, marine cable, or radio system
or systems, or any part thereof, and to operate the same
in such manner as may be needful or desirable for the
duration of the war, which supervision, possession, control,
or operation shall not extend beyond the date of the proc-
lamation by the President of the exchange of ratifications
of the treaty of peace: Provided, That just compensation
shall be made for such supervision, possession, control,
or operation, to be determined by the President;
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Provided further, That nothing in this Act shall be con-
strued to amend, repeal, impair, or affect existing laws or
powers of the States in relation to taxation or the lawful
police regulations of the several States, except wherein such
laws, powers, or regulations may affect the transmission of
Government communications, or the issue of stocks and
bonds by such system or systems.”

Six days thereafter, on the 22nd of July, the President
exerted the power thus given. Its exercise was manifested
by a proclamation which, after reciting the resolution of
Congress, declared:

“It is deemed necessary for the national security and
defense to supervise and to take possession and assume
control of all telegraph and telephone systems and to
operate the same in such manner as may be needful or
desirable;

“Now, Therefore, I, Woodrow Wilson, President of the
United States, under and by virtue of the powers vested
in me by the foregoing resolution, and by virtue of all
other powers thereto me enabling, do hereby take posses-
sion and assume control and supervision of each and every
telegraph and telephone system, and every part thereof,
within the jurisdiction of the United States, including all
equipment thereof and appurtenances thereto whatsoever
and all materials and supplies.

“It is hereby directed that the supervision, possession,
control, and operation of such telegraph and telephone
systems hereby by me undertaken shall be exercised by
and through the Postmaster General. . . .” [40 Stat.
1807.]

The proclamation gave to the Postmaster General
plenary power to exert his authority to the extent he might
deem desirable through the existing owners, managers,
directors or officers of the telegraph or telephone lines,
and it was provided that their services might continue as
permitted by general or special orders of the Postmaster
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General. It was declared that “from and after twelve
o’clock midnight on the 31st day of July, 1918, all tele-
graph and telephone systems included in this order and
proclamation shall conclusively be deemed within the
possession and control and under the supervision of said
Postmaster General without further act or notice.”

Under this authority the Postmaster General assumed
possession and control of the telephone lines and operated
the same. On the 31st day of October, 1918, the President
through the Postmaster General, in the execution of the
duty imposed upon him by the resolution of Congress to
make compensation, concluded a contract with the tel-
ephone companies of the most comprehensive character
covering the whole field while the possession, control and
operation by the United States continued. By its terms
stipulated amounts were to be paid as consideration for
the possession, control and operation by the United States
and the earnings resulting from such operation became
the property of the United States. Although concluded in
October, 1918, by stipulation the contract related back to
the time when the President took over the property.

Following this, by authority of the President, the Post-
master General fixed a general schedule of rates and it was
the order to put this schedule in effect which gave rise to
the suit, the trial, and the resulting judgment which we
have now under consideration.

That under its war power Congress possessed the right
to confer upon the President the authority which it gave
him we think needs nothing here but statement, as we
have disposed of that subject in the North Dakota Railroad
Rate Case. And the completeness of the war power under
which the authority was exerted and by which complete-
ness its exercise is to be tested suffices, we think, to dispose
of the many other contentions urged as to the want of
power in Congress to confer upon the President the author-
ity which it gave him.
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The proposition that the President in exercising the
power exceeded the authority given him is based upon
two considerations. First, because there was nothing
in the conditions at the time the power was exercised which
justified the calling into play of the authority; indeed, the
contention goes further and assails the motives which it
is asserted induced the exercise of the power. But as the
contention at best concerns not a want of power, but a
mere excess or abuse of discretion in exerting a power
given, it is clear that it involves considerations which are
beyond the reach of judicial power. This must be since,
as this court has often pointed out, the judicial may not
invade the legislative or executive departments so as to
correct alleged mistakes or Wrongs arising from asserted
abuse of discretion.

The second contention, although it apparently rests
upon the assertion that there was an absence of power in
the President to exert the authority to the extent to which
he did exert it, when it is correctly understood amounts
only to an asserted limitation on the power granted based
upon a plain misconception of the terms of the resolution
of Congress by which the power was given. In other
words, it assumes that by the resolution only a limited
power as to the telephone lines was conferred upon the
President, and hence that the assumption by him of com-
plete possession and control was beyond the authority
possessed. But although it may be conceded that there is
some ground for contending, in view of the elements of
authority enumerated in the resolution of Congress, that
there was power given to take less than the whole if the
President deemed it best to do so, we are of opinion that
authority was conferred as to all the enumerated elements
and that there was hence a right in the President to take
complete possession and control to enable the full opera-
tion of the lines embraced in the authority. The contem-
poraneous official steps taken to give effect to the resolu-
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tion, the proclamation of the President, the action of the
Postmaster General under the authority of the President,
the contracts made with the telephone companies in pur-
suance of authority to fix their compensation, all establish
the accuracy of this view, since they all make it clear that
it was assumed that power to take full control was con-
ferred and that it was exerted so as to embrace the entire
business and the right to the entire revenues to arise from
the act of the United States in carrying it out. Indeed,
Congress in subsequently dealing with the situation thus
produced would seem to have entertained the same con-
ception as to the scope of the power conveyed by the reso-
lution and dealt with it from that point of view. Act of
October 29, 1918, c¢. 197, 40 Stat. 1017.

This brings us to the proposition upon which the court
based its conclusion, that is, that although complete
possession, exclusive control, and the right to all the rev-
enues derived from the operation of the business were in
the United States as the result of the resolution, the proc-
lamation, and the contracts, yet as to intrastate earnings,
the state power remained to ‘“‘encumber” the authority
of the United States, because that situation necessarily
resulted from the terms of the congressional resolution.

This superficially was based on an interpretation of the
resolution, but in substance was caused by the application
to the clause of the resolution interpreted, of the erroneous
presumption as to the continuance of state power dealt with
in the North Dakota Case. Let us see if this is not neces-
sarily so. The provision dealt with was the proviso of the
resolution which in the first place saved ‘‘the lawful police
regulations of the several States’’ and therefore subjected
the control of the United States to the operation of such
power; and in the second place prohibited the States dur-
ing the United States control from exerting authority as
to the issue of stocks and bonds.

It was conceded that the words ‘‘police power’’ were
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susceptible of two significations, a comprehensive one
embracing in substance the whole field of state authority
and the other a narrower one including only state power
to deal with the health, safety and morals of the people.
Although it was admitted that the reservation, considered
intrinsically, was not susceptible of being interpreted in
the broader of the two lights, it was held that it was nec-
essary to so interpret it because of the clause of the proviso
prohibiting the States from legislating concerning the
issue of stocks and bonds by the companies during the
United States control. The reasoning was this: It was
inconceivable, it was said, that the subject, stocks and
bonds, should have been withdrawn from state control by
an express prohibition unless that subject would have been
under state control in the absence of the prohibition, a
result which could only exist by giving the saving clause
as to police power its widest significance. But the fact
that the rule of construction applied had the result of in-
corporating in the act of Congress unlimited state author-
ity merely as the result of a prohibition by Congress
against the exertion of state power in a specific instance,
in and of itself admonishes of the incorrectness of the rule.
But its want of foundation is established by two further
considerations: (1) because it causes the provision as to
stocks and bonds, which was plainly enacted to preserve
the financial control of the United States over the corpo-
rations, to limit if not destroy such control; (2) because by
converting the prohibition against state power into an
affirmative and comprehensive grant of that power, it so
interprets the act as to limit the grant of authority which
the act beyond doubt gave to the United States. These
considerations not only show the mistake of the interpre-
tation, but also point out the confusion and conflict which
must necessarily arise from giving effect to the mistaken
presumption of the continuance of state power to which we
have previously referred.
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Inherently the power of a State to fix rates to be charged
for intrastate carriage or transmission is in its nature but
derivative, since it arises from and depends upon the duty
of those engaged in intrastate commerce to charge only
reasonable rates for the services by them rendered, and the
authority possessed by the State to exact a compliance
with that duty. Conceding that it was within the power
of Congress, subject to constitutional limitations, to trans-
plant the state power as to intrastate rates into a sphere
where it, Congress, had complete control over telephone
lines because it had taken possession of them and was op-
erating them as a governmental agency, it must follow
that in such sphere there would be nothing upon which the
state power could be exerted except upon the power of the
United States, that is, its authority to fix rates for the
services which it was rendering through its governmental
agencies. The anomaly resulting from such conditions
adds cogency to the reasons by which in the North Dakota
Case the error in presuming the continuance of state power
in such a situation was pointed out and makes it certain
that such a result could be brought about only by clear ex-
pression or at least from the most convincing implication.

This disposes of the case, but before leaving it we ob-
serve that we have not overlooked in its consideration the
references made to proceedings in Congress concerning
the resolution at the time of its passage, and further, that
we have also considered all the suggestions made in the
many and voluminous briefs filed on behalf of various
state authorities and individuals having interests in suits
pending elsewhere, concerning the construction of the
resolution. In saying this, however, we must except sug-
gestions as to want of wisdom or necessity for conferring
the power given, or as to the precipitate or uncalled for
exertion of the power as conferred, from all of which we
have turned aside because the right to consider them was
wholly beyond the sphere of judicial authority.
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In view of our conclusion we shall in this case, as we
did in the previous one and for the reasons therein stated,
content ourselves with reversing the judgment below upon
the merits with directions for such further proceedings
as may be not inconsistent with this opinion.

And it vs so ordered.

Mg. JusticE Branbpris dissents.

STATE OF KANSAS ». BURLESON, POSTMASTER
GENERAL, ET AL.

IN EQUITY.
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Decided on the authority of Dakota Central Telephone Co. v. South

Dakota, ante, 163.
Bill dismissed.

THE case is stated in the opinion.

Mr. Fred S. Jackson, with whom Mr. Richard J. Hop-
kins, Attorney General of the State of Kansas, and Mr. A.
E. Helm were on the brief, for plaintiff :

The suit is one which may be maintained in the name
of the State and of which this court has original jurisdic-
tion.

The action of the President under the joint resolution
was taken in pursuance of his authority under the civil
law and not in any sense under the authority of military or
martial law, nor in the exercise of his authority as com-
mander-in-chief of the army and navy. Where federal
authority is unopposed and the courts open for adminis-
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tration of justice, constitutional guarantees of liberty
cannot be disturbed by the President, Congress, or the
judiciary, in any exigency. The Constitution was in-
tended for state of war as well as peace, and is a law for
rulers as well as people. Ex parte Milligan, 4 Wall. 2, 142.

The suit is not one against the United States.

Congress has not delegated to the President the power
to regulate telephone rates.

Congress cannot constitutionally confer upon the Pres-
ident the authority to arbitrarily fix and regulate tele-
phone toll rates without any right to appeal to the courts
as to the reasonableness of such rates, and without fixing
any standard by which the President should fix or regulate
such rates.

The Postmaster General cannot, under the joint reso-
lution of Congress, exact from the State the payment of
higher intrastate telephone toll rates than were in effect
when the telephone properties were taken over by the
Government in violation of the laws of the State.

The term “police regulation,” even in its narrower
sense, includes power to make rates.

The Kansas Public Utilities Law includes a utility op-
erated by the Federal Government as ‘“lessee,” ‘‘trustee,”
or “receiver,” and the State can be compelled to pay no
more than the legal rates established by the commission
under the provisions of the state law.

The Solicitor General, with whom Mr. David A. Frank
was on the brief, for defendants, besides the points made
in the case of Dakota Central Telephone Co. v. South Da-
kota, ante, 163, contended that the court had no original
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