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that such would have been the effect of an assignment, nor that the aid 
of the court would have been granted to compel the creditor to assign ; but 
the claim to relief was resisted, upon the ground, that without such assign-
ment, the surety could only be considered in the rank of a simple-contract 
creditor, and, as such, neither having a preference to other simple-con-
tract creditors, nor the rights of a creditor by specialty, to charge the assets 
descended. This is precisely the defence set up in the present case ; but in 
the case of "Wayles v. Randolph, the court decided, that the surety succeeded 

to the rights of the creditor, and *decreed  satisfaction accordingly
J out of the remaining assets, both real and personal (p. 159), modify-

ing their decree, however, so as not to affect the executor with a devastavit, 
for any payment made before the filing of the bill.

In the year 1802, the same point was decided in the courts of Virginia, 
in the case of Tinsley v. Anderson, 3 Call 329. In this case, a creditor filed 
his bill to compel mortgagees and judgment-creditors to subject the estate 
of one Anderson to a sale, that prior incumbrances might be cleared away, 
so as to let him in for satisfaction; and in applying the proceeds of the 
mortgaged property, the court was called upon to decide this question, in all 
its latitude. In delivering their decree, the language of the court is, “ that 
for all sums paid by sureties, they ought to be placed in the situation of the 
creditors whose debts they have paid, or are bound to pay.”

That this, then, is the settled law of the state in which this contract and 
this cause originated, cannot be doubted. But we feel no inclination to 
place our decision upon that restricted ground, since we are well satisfied 
with its correctness, on a general principle, and on authorities of great 
respectability in other states.

We will, therefore, order it to be certified to the circuit court of Virginia 
district, that John Smith, executor of John Smith, deceased, is entitled to 
satisfaction from the assets of the estate of John Robinson, with the priority 
of a judgment-creditor of the deceased.

Certificate accordingly.

*599] *De  la  Croix  v . Cha mber lain .
Spanish title.

K concession of lands made by the Spanish authorities at Mobile, in the year 1806, cannot be given 
in evidence, to support an ejectment, in the courts of the United States, the same not having 
been recorded, nor passed upon by the board of commissioners, or register of the land-office, 
established by the acts of congress, relating to land titles in that country.

Error  to the District Court of Alabama.
March 1st, 1827. This cause was argued by jE Livingston, for the 

plaintiff ; and by Owen, for the defendant.
March 14th. Trimbl e , Justice, delivered the opinion of the court.— 

This was an action of ejectment, brought by the plaintiff in error against 
the defendant, in the district court of the United States for the district of 
Alabama. The plaintiff excepted to certain opinions of the court given in 
the progress of the trial, and his exceptions, having been signed and sealed 
by the judge, a verdict and judgment was rendered against him ; which 
judgment and exceptions are brought before the court by writ of error.
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The questions in the case arise entirely out of the bill of exceptions. It 
states, that “ the plaintiff claimed the land in the declaration mentioned, as 
devisee of the late Francis Collell, and offered in evidence, as the first link 
in the chain of his title, a concession from the Spanish government to the 
said Francis Collell, a copy of which is annexed to the bill of exceptions. 
The court decided, that the concession offered in evidence by the plaintiff, 
being no higher evidence of title than a warrant or order of survey, would 
not support an ejectment. The plaintiff offered no other title than that 
above mentioned in evidence. The court decided also, that the signature of 
the granting officer of the Spanish government (the intendant, as well as 
the assisting officers) must be proved.” These are the opinions excepted to 
by the plaintiff. A history of the case, somewhat different, is given by the 
clerk, in the transcript of the record sent up. But it was no part of his 
duty, nor had he authority, as clerk, *to state upon the record what 
was offered in evidence on the trial, or what opinions were expressed *- 
by the court in relation to the evidence, otherwise than as stated in the bill 
of exceptions itself. The evidence given on the trial of an issue at commom 
law, is no part of the record, unless made a part of it by bill of exceptions, 
demurrer to evidence, or case agreed by parties, and entered of record. Nor 
are the opinions of the court, given incidentally, in the progress of the trial, 
except so made by bill of exceptions, any part of the record. The state-
ments of the clerk, so far as they are contrary to the statements verified by 
the seal of the judge, must be wholly disregarded.

The concession referred to in the bill of exceptions is, upon its face, not 
a grant, nor a survey, but it is, as is expressed in the bill of exceptions, only 
a warrant or order, authorizing the deputy-surveyor to make a survey, and 
to report the survey, when made, to the intendant, in order to found a grant 
upon it. The order of survey bears date the-------- day of------------ 1806.
At that date, the Spanish authorities were in the actual possession of Mobile, 
where the land lies ; and they claimed it as part of the Floridas, then belong-
ing to the Spanish crown ; the United States claimed it as part of Louisiana 
But it is not necessary to investigate these conflicting claims. The United 
States have since obtained the Floridas, by purchase and cession from Spain, 
without having previously settled the controverted boundary between the 
Floridas, as claimed by Spain, and Louisiana, as claimed by the United 
States.

A question of disputed boundary between two sovereign independent 
nations, is, indeed, much more properly a subject for diplomatic discussion, 
and of treaty, than of judicial investigation. If the United Statesand Spain 
had settled this dispute by treaty, before the United States extinguished the 
claim of Spain to the Floridas, the boundary fixed by such treaty would 
have concluded all parties. But as that was not done, the United States 
have never, so far as we can discover, distinguished between the conces-
sions of land made by the Spanish authorities, within the disputed territory, 
while Spain was in the actual possession of it, from concessions of a similar 
character, made by Spain, within the acknowledged *limits. We will 
not, therefore, raise any question, upon the ground of the want of 
authority in the intendant to make the concession. No question of that sort 
seems to have been made in the court below. Assuming, then, the authority 
of the Spanish intendant to make the concession and warrant of survey, the
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question made and decided in the district court fairly arises, was it a suffici-
ent title to recover upon, in the action of ejectment ? If the concession had 
been made, in a country where, at the time, the principles and practices 
known to the common law prevailed, it would not bear a contest. It would 
be regarded, at most, as an incipient, inchoate right, but not a perfect legal 
estate. It would not be such title as would maintain an action of eject-
ment.

Was it a perfect legal estate, was it title, according to the Spanish law, 
which prevailed at Mobile at the time it was made ? We apprehend not. It 
shows, upon its face, that other acts of sovereignty remained to be done, to 
perfect the title, and which the sovereign power might withhold. A survey 
was to be made, and, according to the laws and usages of Spain, a formal 
grant was to be made, in such cases, to complete the title.

It may be admitted, that the United States were bound, in good faith, by 
the terms of the treaty of cession, by which they acquired the Floridas, to 
confirm such concessions as had been made by warrants of survey ; yet, it 
would not follow, that the legal title would be perfected, until comfirmation. 
The government of the United States has, throughout, acted upon a different 
principle, in relation to these inchoate rights, in all its acquisitions of terri-
tory, whether from Spain or France. Whilst the government has admitted its 
obligation to confirm such inchoate rights or concessions as had been fairly 
made, it has maintained that the legal title remained in the United States, 
until by some act of confirmation, it was passed or relinquished to the claim-
ants. It has maintained its right to prescribe the forms and manner of pro-
ceeding in order to obtain a confirmation, and its rights to establish tribunals 
to investigate and pronounce upon their fairness and validity. This is demon- 
* _ strated by *the laws which congress have repeatedly passed, estab-

-* lishing boards of commissioners, to investigate these claims, and to 
reject or confirm them, or report them to congress in cases of doubt ; and by 
the acts of congress requiring all such claims to be recorded, within pre-
scribed periods. It does not appear, that this order of survey has ever 
been recorded, or passed upon by the board of commissioners, or register of 
the land-office, established by congress, in the district in which the land lies. 
It can, therefore, derive no aid from the laws of the United States.

A law of Alabama was mentioned in the argument, as having some bearing 
on the case. That law provides, “ that all certificates issued in pursuance of 
any act of congress, by any of the boards of commissioners, register of the 
land-office, &c., upon any warrant or order of survey, &c., for any lands, 
&c., shall be taken and received as vesting a full, complete and legal 
title, &c., so far as to enable the holder of such certificate to maintain 
any action,” &c. This case is not brought within the provisions of this law ; 
for it does not appear that any such certificate had been issued thereon.

It was insisted by the plaintiff’s counsel, that, admitting the order of sur-
vey was not in itself title, still the judgment ought to be reversed, because, 
as the bill of exceptions states, “ that the plaintiff offered the order of survey 
in evidence, as the first link in his chain of title the opinion of the court 
precluded him from offering other evidence of title—as, for example, a sur-
vey or grant founded on the order of survey. This argument proceeds upon 
a mistake. The expressions in the bill of exceptions, that he offered the 
order of survey, “ as the first link in the chain of his title,” do not import, as
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the argument supposes, that he had, or might have, a survey or grant to 
offer, in addition to the warrant of survey. The words refer to the state-
ment, that the plaintiff claimed as devisee of Mr. Collell, and mean, that 
after offering Collell’s title, or the warrant of survey granted to Collell, as 
the first link in the chain of his the (plaintiff’s) title, he intended to go on and 
complete the chain from that first link, by proof to establish the second link, 
namely his title as devisee. This is evident, *from what is afterwards 
stated, that he offered “ no other title than the order of survey.” Again, L 
the court does not reject the order of survey, and exclude it altogether as 
evidence ; but assuming that the paper offered is evidence of the party being 
proprietor of the order of survey, the court decided, that such order of sur-
vey was not title to recover on, in the action of ejectment. It was a decision, 
not upon the admissibility of the order of survey as evidence, but upon its 
legal effect, when admitted.

It is not easy to comprehend the object of the latter statement in the 
bill of exceptions, “ that the court decided the signatures, &c., ought to be 
proved.” It does not say, they were not proved. It does not state that the 
paper was rejected, because the signatures were not proved. But if the bill 
of exceptions had so stated, we think, the exception, on that ground, could 
not be maintained. The warrant of survey does not appear to have been 
recorded; it purported to be the act of foreign officers, and was not verified 
by the great seal of the nation to which they belonged, or any other author-
itative official seal, which was either known, or could be proved. The court 
and jury could not be presumed cognisant of their signatures. How, then, 
could the genuineness and authenticity of the document be proved, other-
wise than by proof of the signatures of the officers by whom it purported 
to be made ? It was not of that class of public instruments which prove 
themselves, and, consequently, it ought to be proved in the mode ordinary 
instruments are required to be verified by the rules of evidence.

Judgment affirmed, with costs.

*DAvn>soJ!ir and another, Plaintiffs in error, v. Tayl or , Defendant [*604 
in error.

Bail.
The bail is fixed by the death of the principal, after the return of the ca. sa. and before the return 

of the scire facias, and the bail is not entitled to an exoneretur in such a case.

January 31st, 1827. This  case was argued by Jones, for the plaintiffs in 
error ; and by Coxe, for the defendant in error.

Mars ha ll , Ch. J., delivered the opinion of the court.—This is a case of 
bail, and is to be decided by the principles of English law, which the case 
finds constitute also the law and practice of Maryland on the subject. 
According to these principles, the allowance of the bail to surrender the 
principal, after the return of a ca. sa. is considered as a matter of favor and 
indulgence, and not of right, and is regulated by the acknowledged practice 
of the court. To many purposes, the bail is considered as fixed, by the return of 
the ca. sa. But the courts allowed the bail to surrender the principal, within 
a limited period after the return of the scire facias against them, as matter
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