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that, in the opinion of the court, he is so entitled, *or the injunction would 
have been dissolved on motion. The continuance of the injunction is, in 
substance, equivalent to a renewal of it.

Under these circumstances, some difference of opinion exists on the 
motion for a mandamus. Some of the judges think, that it ought to be 
awarded ; others are of opinion, that as the injunction is still continued by 
the court, and as the judges who have a right to give it force have returned 
that it is in force, it ought not to be awarded. The motion is overruled.

Rule discharged.

Thomp so n  v . Pete r  and Johns , Administrators de bonis non of Pete r , 
deceased.

Statute of limitations.
An acknowledgment of the debt, by the personal representatives of the original debtor, deceased, 

will not take the case out of the statute of limitations.1

Error  to the Circuit Court for the District of Columbia. This was an 
action of assumpsit, brought in September 1822, by the plaintiff against the 
defendants, for goods sold, &c., to their intestate.

At the trial in the court below, the plaintiff gave in evidence, that in 
the lifetime of the intestate, James Peter, who died in the year 1808, he 
admitted the payment at his request and for his use, by the plaintiff, of the 
$800 charged in the account produced ; that after the death of said Peter, 
and after his brother D. Peter had obtained letters of administration on his 
estate, an account, of which the one now in suit is a copy, was drawn off, 
passed the orphans’ court, and presented to said D. Peter, as said adminis-
trator, for payment; to which he answered, there were no funds in hand to 
pay the debts of the intestate. The said account, with the certificate of 
* , a^owance by the orphans’ *court thereon, and so presented as afore-

J said, was left in the hands of said D. Peter, after his death, which 
was in the year 1812 ; and after the defendants had qualified as administra-
tors de bonis non, some time in the spring or summer of the year 1820, an 
application was made on behalf of the plaintiff to the defendant, G. Peter, 
for a settlement of the said account ; to which he answered, that he knew 
very little of the business of the estate, which was principally attended to 
oy the other defendant, Johns, but there were no funds in hand to pay the 
debts of the estate ; and in a subsequent conversation, the said G. Peter, in 
answer to another application for payment of the said account, said, that 
until a recovery could be had from one Magruder, to whom lands of the 
intestate had been sold, for the purchase-money of which a suit was pend-
ing, the administrators would have no funds to pay James Peter’s debts ; 
application for a settlement was then made in behalf of the plaintiff, to said 
Johns, to whom the other defendant had referred as the acting administrator, 
and the said Johns was requested to see if the said account, before delivered to 
said David Peter as aforesaid, was not among the files of his papers, and to 
return it, for the purpose of bringing suit on it ; to which the said Johns

1 Fritz v. Thomas, 1 Whart. 66 ; Reynolds v. Penn. St. 225 ; Steel v. Steel, 12 Id, 64 ; Clark
Hamilton, 7 Watts 420; Forney v. Benedict, 5 v. Maguire, 35 Id. 259.
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replied, that he had seen, or believed the account was on file ; would look 
for and return it; and further said, there were no funds in hand to pay the 
debts of the estate ; and on a second application to the said Johns for 
the said account, he said, he had looked for it and could not find it.

A verdict was taken, subject to the opinion of the court, whether the 
above was sufficient evidence, to be left to the jury, of a subsequent 
acknowledgment of the debt, to take the case out of the statute of limita-
tions. A judgment having been rendered for the defendants, the cause was 
brought by writ of error before this court.

February 23d, 1827. The cause was argued by Jones, for the plaintiff ; 
and by Key, for the defendants.

March 1st. Mars ha ll , Ch. J., delivered the opinion of the court.— 
*This was a suit brought in September 1822, on a promise alleged to 
have been made by the intestate of the defendant, who died in the 
year 1808. The defendant pleaded non assumpsit, and the statute of limi-
tations, on which pleas issue was joined. By consent of parties, a verdict 
was found for the plaintiff, subject to the opinion of the court, whether the 
evidence, which is stated in a case made by the parties, be sufficient to be 
left to the jury as evidence of a subsequent acknowledgment, competent to 
take the case out of the statute of limitations. The court gave judgment 
for the defendants, which judgment is now before this court on a writ of 
error.

The court is of opinion, that the circuit court decided rightly. The 
original administrator, David Peter, did not acknowledge the debt, but said 
there were no funds in hand to pay the debts of the testator. This language 
might be used by a person not intending to give any validity to the claim, 
and ignorant of its real merits. The conversation with one of the present 
defendants, George Peter, was still further from being an acknowledgment. 
Had this even been a suit against the original debtor, these declarations 
would not have been sufficient to take the case out of the statute. The 
cases cited from 8 Cranch 72, and 11 Wheat. 209, are expressly in point. 
But this is not a suit against the original debtor. It is brought against his 
representative, who may have no personal knowledge of the transaction. 
Declarations against him have never been held to take the promise of a tes-
tator or intestate out of the act. Indeed, the contrary has been held.

Judgment affirmed, with costs.

*Williams on  and others, Appellants, v. Danie l  and others, [*568 
Respondents.

limitation over after estate-tail.—Slaves.
An absolute bequest of certain slaves to P. H. is qualified by a subsequent limitation over, that 

if either of the testator’s grandchildren, P. H., or J. D. A., should die without a lawful heir 
of their bodies, that the other should heir its estate, which converted the previous estate into 
an estate-tail; and there being no words in the will which restrained the dying without issue to 
the time of the death of the legatee, the limitation over was held to be on a contingency too 
remote.

The rule of partus sequitur ventrem is universally followed, unless there be something in the terms 
of the instrument which disposes of the mother, separating the issue from her.
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