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Parke r  and another v. Judges  of the Circu it  Cour t  of  Mary lan d .

Injunction.

An injunction out of the circuit court, to stay proceedings on a judgment at law in that court, 
may issue, notwithstanding the pendency of a writ of error on the jugdment in this court.

An injunction issued by order of the district judge, expires at the next term of the court, unless 
continued by the court; but the denial of several successive motions to dissolve the injunction, 
may, under circumstances, be considered as equivalent to an order for renewing it.

*February 9th, 1827. Raymond, for the plaintiffs, having, on a 
J former day, obtained a rule to show cause why a mandamus should 

not issue to the Judges of the Circuit Court of Maryland, cause was this day 
shown, and the question argued by Raymond, for the rule, and by the 
Attorney- General, against it.

February 19th. Marsh all , Ch. J., delivered the opiniod of the court. 
—A rule was made upon the judges of the court of the United States for the 
fourth circuit and district of Maryland, to show cause why an execution 
should not issue on a judgment rendered in that court in favor of Parkin, 
Parker & Clough, against John E. Rigden. A writ of error had been sued 
out to this judgment, which had been affirmed in this court, and the usual 
mandate had been awarded. On affidavit that the clerk of the circuit court 
had refused to issue an execution, and that the judges of that court bad 
refused to direct one, this rule was made.

The cause shown is, that, after suing forth the writ of error to the 
original judgment, Rigden had determined to abandon it. That the counsel 
who had obtained the judgment took the record from the clerk’s office, filed 
it in this court, and obtained an affirmance of the judgment. Before this 
affirmance, John E. Rigden obtained an injunction to stay all proceedings at 
law on the said judgment, which the counsel for Parkin, Parker & Clough, 
have made two ineffectual attempts to dissolve ; and that the said judges 
were, and are, of opinion, that to issue execution during the continuance of 
the injunction, would be a violation thereof.

The record of the proceedings in chancery is annexed to this return, 
which shows that an injunction was awarded by Elias Glenn, the district 
judge, on the 19th of February 1825, at which time the writ of error was 
depending in this court. The subpoena was returnable to the May term of 
the circuit court, but the record does not state, that any order was made 
in the cause at that term. In December, a rule was made on the defendants 

in equity to answer the bill. In *May 1826, an answer was filed for 
J Parkin, Parker & Clough, by William Gwynn and Daniel Raymond, 

their agents and attorneys, who moved to dissolve the injunction, which 
motion was rejected. Afterwards, in December 1826, on the suggestion that 
there is no bond for the performance of any decree which might be pro-
nounced in the cause, it was ordered by the court, that the injunction be 
dissolved, unless cause be shown to the contrary, on or before the 23d day 
of December instant. On the 22d, this rule was extended. The bond, given 
on obtaining the injunction, which had been mislaid, was found, and on the 
26th, the court, on argument, again refused to dissolve the injunction.

The cause shown on the return, consists of two parts : 1st. The sup-
posed incorrect conduct of the counsel for the plaintiff at law, in bringing 
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up the record, after the defendant had abandoned his intention to prosecute 
the writ of error. 2d. The pendency of the injunction.

The first cause shown is entirely insufficient. The plaintiff in error 
having given bond to prosecute his writ, was at liberty at any time to bring 
up the record ; and although the writ constituted no supersedeas, yet the 
party who had obtained the judgment would remain exposed to the hazard 
of its being reversed at a distant day. To obviate such an inconvenience, 
one of the rules of this court authorizes the defendant in error, where the 
plaintiff has failed to file the record within the time prescribed, to docket 
the cause, and file a copy of the record with the clerk. The defendant in 
error has only conformed to this rule, and can be liable to no censure for 
doing so.

The second cause assigned for refusing to issue the execution, has been 
contested on two grounds :

1. It is contended, that an injunction could not be awarded, while the 
record was before this court on a writ of error. We do not think this a 
valid objection. The suit in chancery does not draw into question the judg-
ment and proceedings at law, or claim a right to revise them. It sets up an 
equity independent of the judgment, which admits the validity of that 
judgment, but suggests reasons why the *party who has obtained it 
ought not to ava.l himself of it. It proposes to try a question entirely L 
new, which has not been, and could not be, litigated at law. It may be 
brought before the commencement of a suit at law, pending such suit, or 
after its decision by the highest law tribunal. The bill is an original bill, 
and may be filed, although an injunction should not be awarded. The injunc-
tion arrests proceedings at law, and may be dissolved or continued, without 
making any final decree in the case. The condition of the suit at law may 
be a reason for imposing terms on the party who applies for an injunction, 
but can be no reason for refusing it. The subpoena and injunction act on 
the person to whom they are directed, not on the record, and it can be of no 
consequence where the record is.

2. The second objection to the pendency of the injunction has more 
weight. It was awarded in December 1825, by the district judge, and no 
order appears to have been made for its continuance at the succeeding term. 
The act which authorizes the district judges to grant writs of injunction, 
provides, “ that the same shall not, unless so ordered by the circuit court, 
continue longer than to the circuit court next ensuing.” An order for its 
continuance, therefore, ought to have been made; and, after the close of 
the term, without such order, an execution might have been sued out on 
the judgment without any contempt of the court. But if, in point of law, the 
injunction ceased to exist, the court could re-instate it at will. The judges 
acted obviously on the opinion, that the injunction still continued, and ought 
to continue. Two successive motions to dissolve it were overruled. The 
same view of the case which induced the court thus to continue the injunc-
tion, must have induced a re-instatement of it, had it been supposed to be 
discontinued, by the omission to make an order in it, at the term to which 
the subpoena was returnable. If, upon the ground of this omission, the 
mandamus should be awarded, it might be rendered useless by granting a 
new injunction. It ought to be granted, as the case, as it now appears, 
shows that the plaintiff in equity is entitled to relief. We must suppose
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that, in the opinion of the court, he is so entitled, *or the injunction would 
have been dissolved on motion. The continuance of the injunction is, in 
substance, equivalent to a renewal of it.

Under these circumstances, some difference of opinion exists on the 
motion for a mandamus. Some of the judges think, that it ought to be 
awarded ; others are of opinion, that as the injunction is still continued by 
the court, and as the judges who have a right to give it force have returned 
that it is in force, it ought not to be awarded. The motion is overruled.

Rule discharged.

Thomp so n  v . Pete r  and Johns , Administrators de bonis non of Pete r , 
deceased.

Statute of limitations.
An acknowledgment of the debt, by the personal representatives of the original debtor, deceased, 

will not take the case out of the statute of limitations.1

Error  to the Circuit Court for the District of Columbia. This was an 
action of assumpsit, brought in September 1822, by the plaintiff against the 
defendants, for goods sold, &c., to their intestate.

At the trial in the court below, the plaintiff gave in evidence, that in 
the lifetime of the intestate, James Peter, who died in the year 1808, he 
admitted the payment at his request and for his use, by the plaintiff, of the 
$800 charged in the account produced ; that after the death of said Peter, 
and after his brother D. Peter had obtained letters of administration on his 
estate, an account, of which the one now in suit is a copy, was drawn off, 
passed the orphans’ court, and presented to said D. Peter, as said adminis-
trator, for payment; to which he answered, there were no funds in hand to 
pay the debts of the intestate. The said account, with the certificate of 
* , a^owance by the orphans’ *court thereon, and so presented as afore-

J said, was left in the hands of said D. Peter, after his death, which 
was in the year 1812 ; and after the defendants had qualified as administra-
tors de bonis non, some time in the spring or summer of the year 1820, an 
application was made on behalf of the plaintiff to the defendant, G. Peter, 
for a settlement of the said account ; to which he answered, that he knew 
very little of the business of the estate, which was principally attended to 
oy the other defendant, Johns, but there were no funds in hand to pay the 
debts of the estate ; and in a subsequent conversation, the said G. Peter, in 
answer to another application for payment of the said account, said, that 
until a recovery could be had from one Magruder, to whom lands of the 
intestate had been sold, for the purchase-money of which a suit was pend-
ing, the administrators would have no funds to pay James Peter’s debts ; 
application for a settlement was then made in behalf of the plaintiff, to said 
Johns, to whom the other defendant had referred as the acting administrator, 
and the said Johns was requested to see if the said account, before delivered to 
said David Peter as aforesaid, was not among the files of his papers, and to 
return it, for the purpose of bringing suit on it ; to which the said Johns

1 Fritz v. Thomas, 1 Whart. 66 ; Reynolds v. Penn. St. 225 ; Steel v. Steel, 12 Id, 64 ; Clark
Hamilton, 7 Watts 420; Forney v. Benedict, 5 v. Maguire, 35 Id. 259.
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