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application possible for the defendants below ; and the interest on the balance 
having been only allowed from the date of the suit, and the sum thus ascer-
tained, falling short of the penalty of the bond, *we think, the de- 
fendant below has nothing to complain of. It will be discovered, by *• 
reference to dates, that the payments here made preceded the institution 
of the suit, and although made by the sureties, they were made, sever-
ally, for anything that appears to the contrary from the verdict. Tech-
nically, then, the judgment to be entered would have been a judgment 
for the penalty of the bond, and in applying the partial payment, the 
court would have been governed by those principles which have been 
transferred in practice from the courts of equity to the courts of law, in 
deciding on what terms a party shall be released from the penalty of his 
bond. These always are, on payment of principal, interest and costs. 
And it can constitute no objection to the application of this principle to 
the case of these obligors, that no interest was allowed them, during the 
short interval between the payment and the suing out of the writ, since 
the breaches were incurred long before, and interest for the same period 
is refused to the bank.

Judgment affirmed, with six percent, interest.

Richard  Drummomd , surviving partner of Cha rl es  Drumm ond , v . The 
Executors of Geor ge  Pres tman .

Guarantee.

The following letter of guaranty, “ Baltimore, 17th Nov. 1808, Capt. Charles Drummond, 
Dear Sir—My son William having mentioned to me, that in consequence of your esteem and 
friendship for him, you had caused and placed property of yours and your brother’s in his hands 
for sale, and that it is probable, from time to time, you may have considerable transactions 
together on my part, I think proper to guaranty to you the conduct of my son, and shall hold 
myself Hable, and do hold myself liable for the faithful discharge of all his engagements to you, 
both now and in future. (Signed) Geo. Prestman,” will extend to a partnership debt incurred 
by William P. to *Charles Drummond, and Richard his brother, it being proved, that r*5|g 
the transactions to which the letter related were with them as partners, and that no L 
other brother of the said Charles was interested therein.

In such a case, the record of a judgment confessed by the principal, William P., to Richard D., as 
surviving partner of Charles and Richard D., for the amount of the debt due by William P., 
to the partnership firm, was held to be admissible in evidence, inter alia, to charge the guarantor, 
George P., under his letter of guaranty.1

Error  to the Circuit Court of Maryland.

This cause was argued by the Attorney- General and Meredith, for the 
plaintiff, citing 11 Wheat. 74 ; 2 Evans’ Pothier 212 ; 3 Stark. Evid. 1021, 
1602 ; 7 Taunt. 265 ; 10 East 271 ; Fell Guar. 105 ; 3 T. R. 454 ; 3 Cranch 
492 ; 3 Wheat. 148 note : and by Taney and Donaldson, for the defend-
ant, citing 2 Saund. 411, 415 ; 2 M. & Selw. 363 ; 5 Bos. & Pul. 175 ; 4 
Cranch 224 ; 7 Ibid. 69 ; 1 Mason 361, 371 ; 5 Esp. 26 ; 3 Stark. Evid. 1386 ; 
1 Ibid. 192 ; 3 Har. &McHen. 342 ; 4 Johns. 511 ; 10 Ves. 123.

1 s. p. McLaughlin v. Bank of Potomac, 7 Carman v. Noble, 9 Penn. St. 306 ; Hazzard v. 
How. 220 ; Berger v. Williams, 4 McLean 577; Nagle, 40 Id. 178.
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March 9th. John son , Justice, delivered the opinion of the court.—This 
case arises on the following state of facts : Richard and Charles Drummond 
being engaged in some joint mercantile adventures, which appear to have 
been carried on chiefly by Charles, made consignments, in the year 1803, to 
William Prestman, then doing business as a commission merchant in Balti-
more. George Prestman, the father of William, thereupon addressed to 
Charles Drummond a letter of guarantee in these terms :

“Baltimore, 17th Nov. 1803.
" Capt. Charles Drummond :

“ Dear Sir—My son William having mentioned to me, that, in conse-
quence of your esteem and friendship for him, you have caused and 
placed property of yours and your brother’s in his hands for sale, and that 
it is probable, from time to time you may have considerable transactions 
together ; on my part, I think, proper, by this, to guaranty to. you the con-
duct of my son, and shall hold myself liable, and do hold myself liable, for 
the faithful discharge of all his engagements to you, both now, and in 
future.”
* , *The connection in business was kept up between the Drummonds

J and William Prestman, until Charles’s death, after which, Richard, 
who resided in Norfolk, came up to Baltimore, to adjust the accounts of the 
concern with William, and then received from him an account stated as 
between him and Charles Drummond, on which, after some corrections, 
which appear on the face of the account, the balance is struck, for which 
this suit is instituted. This account commences with an acknowledgment 
of a balance due the Drummonds in November 1804, and brings down their 
transactions to December 20th, 1805. Upon this account, a suit was insti-
tuted against William Prestman in 1806, in the name of Richard, survivor 
of Richard and Charles Drummond, and a judgment confessed. William 
Prestman was dead, at the time of the trial of this cause.

This suit is now instituted upon the letter of guaranty ; and the declara-
tion, after setting out the letter and the subsequent transactions with Wil-
liam, demands the sum acknowledged due upon the account stated. Upon 
the trial, the plaintiff gave in evidence the letter of guaranty, the account 
stated by William, parol evidence of subsequent acknowledgments of its 
correctness, and the record of recovery upon that account, in which he con-
fesses judgment to Richard, as survivor of Richard and Charles Drummond ; 
also parol evidence conducing to prove the joint dealings of the Drummonds. 
In the progress of the trial, the defendant took exception to the admission 
in evidence of the record of recovery against William : the court overruled 
the exception, and it went to the jury, but the court refused to grant a 
prayer of the plaintiff, that they would instruct the jury that, upon the 
whole evidence, he was entitled to a verdict. And to this refusal, the bill 
of exceptions is taken, upon which the principal question in this cause arises.

As evidence was permitted to go to the jury, conducing to prove, as well 
the copartnership between Richard and Charles Drummond, as the balance 
due by William Prestman, and the interest of Richard in that balance, it 
follows, that the refusal of the court to give that instruction, could 
* _ *only have been upon the ground, that the guarantee did not cover

1 J this demand ; and this, accordingly, has been the principal question 
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made in argument. It is contended, that the correct construction of this 
guarantee will exclude a copartnership debt; that, in its language and 
import, it is confined to liabilities to be incurred by William to Charles or 
Richard severally, or to Charles individually, and cannot be extended to a 
copartnership interest under a trade ostensibly carried on as between Charles 
solely and William. We have considered this question attentively, and are 
unanimous in the opinion, that the guarantee may well be construed to cover 
the joint trade of Charles and Richard. An interest of Richard is expressly 
contemplated by the guarantee, and the language of the letter seems more 
naturally adapted to a joint, than a several interest. For, a concern being 
represented in the person of any one of its members, the use of the pronoun 
of the second person is naturally suggested, and familiarly resorted to, when 
we address ourselves to an individual of the concern. This court is not 
called upon to decide whether the words might not also be correctly applied 
to an individual interest as well as a joint concern ; it is enough, for the 
purposes of this action, if they will cover the latter.

It is a rule, in expounding instruments of this character, “ that the words 
of the guarantee are to be taken as strongly against him as the sense will 
admit.” But it is not necessary to test this letter by any canon of the law 
of guaranty more rigid than the first and most general, to wit, “ that no 
party shall be bound beyond the extent of the engagement which shall 
appear from the expression of the guarantee, and the nature of the transac-
tion.” There is nothing on the face of the letter which holds out the idea 
of a connection between William and the Drummonds, exclusively in their 
individual capacity. The object is, to throw business into the hands of the 
guarantor’s son, and it could not have been inconsistent with this idea, to 
guaranty a joint trade, as well as an individual trade. The grammatical 
construction of the language will sanction this idea, and the nature and 
object of the guarantee favors it. If it be *conceded, that there is a 
latent ambiguity on the face of the instrument, that ambiguity might 
well be explained by the objects of the instrument, and the circumstances 
attending its origin. We are, therefore, of opinion, that the court erred in 
refusing the instruction as prayed, and for that reason, the judgment must 
be reversed, and a venire facias de novo awarded.

But, as is the practice of this court, where questions present themselves on 
the record, and are argued, upon which the same cause may possibly be 
brought back here, the court has also considered the question whethei* the 
record of the judgment between this plaintiff and William, was properly 
admitted in evidence. On this subject, it is necessary to observe, that it 
was not set up as a plea in bar, nor as a decision conclusive of the right of 
the party to recover in this action. There was evidence in the cause to 
establish the defendant’s guarantee, and the balance acknowledged by Wil-
liam ; also, evidence conducing to prove the joint trade carried on by 
Charles and Richard Drummond, through the hands of Charles with Wil-
liam. This record was certainly competent to prove a fact which every 
judgment is competent to prove between any parties, to wit, that such 
a judgment was obtained between certain parties, on a certain cause of action. 
It was also evidence to prove, that the cause of action was identically the 
same with the one on which this action was instituted ; and that, in that 
suit, William Prestman solemnly acknowledges that the statement made by
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him in favor of Charles Drummond, was a debt really due on a joint trade 
between Charles and Richard Drummond. And why should not this be 
evidence against George, the guarantor, who had tendered himself as secur-
ity to these individuals, in these very transactions ?

We are perfectly aware of the rule, that he who cannot profit by a judg-
ment between other parties, should not be damnified by it. But here, the 
application of the rule is in favor of the admission of this record. Sup-
pose, the suit against William Prestman had gone to a jury, and a verdict 
* , obtained against this plaintiff, can there be a doubt, *that the record

J would have been admissible in evidence in favor of this defendant ? 
The material fact on this subject is, that the liability of the guarantor is 
dependent upon the liability of the principal; the case, therefore, is not 
widely different from that of accessory and principal, in which the record 
of the conviction of the principal is primd facie evidence against the 
accessory.

Nor is it unlike the case of Green v. Nevi River Company, 4 T. R. 590, in 
which it was held, that a judgment against a master, for damages, from the 
negligence of his servant, was good evidence against the servant, in an 
action against him, by the master, for the same negligence ; the recovery in 
the one case being dependent upon that in the other. (See also. Stark. Ev. 
188-89.) There, the case is presented, of a master suing the servant for 
damage sustained by the negligence of the servant; the questions are, 
whether the master has been damnified by the negligence of the servant, and 
to what amount; and the record of a judgment against the master, is admit-
ted in evidence against the servant. The present case, however, is a much 
stronger one ; it seems unique in its principle ; since the object of intro-
ducing the record seems not so much to prove that a judgment was obtained, 
as that a judgment was confessed. Now, the proof of William Prestman’s 
liability to Drummond, was indispensable to Drummond’s recovery against 
the guarantor. But this liability might have been proved by a confession 
in writing, or even by parol, after his death, if not before ; then why not 
by the more solemn act of confessing it of record ? It is worthy of remark 
in this case, that the guarantee purports, by its terms, to be something more 
than a mere suretyship for a debt. The words are, I guaranty to you “ the 
conduct of my son.” It partakes, therefore, of the nature of a bond given 
by a surety for the faithful discharge of a duty ; and it cannot be doubted, 
that, in proving the fact of a breach of the condition of such a bond, the 
confessions of the principal, after his death, would be evidence. It would 
* , be difficult to assign a reason why his confessions *should lose that

J character, by increasing in their solemnity.
We are aware, that there are cases which have been thought to maintain 

principles inconsistent with these doctrines. They are chiefly collected 
together in the 2nd vol. of Mr. Metcalf’s edition of Starkie’s Treatise on 
Evidence, tit. Surety. We have examined those cases, and find some of 
them of very little authority, others inapplicable to the circumstances of the 
present case, and, generally, in support of our opinion.

The case of Dawes et al. n . Shed et al., Executors, 15 Mass. 6, has no 
application. It was a suit against the surety of an executor, by a creditor 
of the deceased, who had obtained judgment against the executor, and 
received payments of interest upon the debt. The question was, whether 
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this precluded the surety from his plea of the act of limitations of that state, 
made in favor of executors. The court decided, that it did not preclude 
him. In that case, the record was pleaded in bar, and the decision given, 
that it was not conclusive. In the case of B,espublica v. Davis, 3 Yeates 
128, an attempt appears to have been made, to introduce a record, for the 
purpose of proving an admission of counsel in evidence ; we cannot under-
stand on what principle it was rejected ; but the suit being on a recognisance 
that one Cobbett should keep the peace, and the breach proposed to be 
established being the publication of a libel, parol evidence of the confession 
of Cobbett was admitted, to prove, against the surety, that he had published 
a libel. So that this authority would seem in favor of our doctrine. So, in 
the Sheriffs of London v. Tindall, 1 Esp. 394, which was a suit against the 
surety of a bailiff, a receipt indorsed on a warrant, in the handwriting of 
the principal, was admitted in evidence, which amounted to nothing less than 
a confession that the bailiff had received a sum of money, and ordered the 
prisoner discharged. It was objected, that the bailiff himself should be sworn, 
but the judge refused, and admitted the evidence, declaring that the bailiff 
*was, in fact, the defendant in the action. This would go far to 
prove, that even in William Prestman’s life, the stated account would *■ 
have been evidence against George ; and the fact of a judgment being 
entered upon it by confession, could not have been immaterial to corrobo-
rate it.

The case of Evans et al. v. Beatie, Executors, 5 Esp. 26, seems contrd j 
for there, in a suit against the guarantor of one Copper, for “ any woollens 
that should be furnished him by plaintiff,” evidence was offered to prove 
Copper’s parol acknowledgment of certain goods delivered, but refused, on 
the ground that he might be sworn, and it was not the best evidence the 
nature of the case would admit of. Here, it will be observed, that the prin-
cipal was living; but we must not be thought to concur, without further 
consideration, in the doctrine that he could have been equally sworn for the 
one party, or compelled to give evidence for the other. With the surety he 
had a direct interest, and against the plaintiff, it was equally direct. In the 
present case, the principal was dead. This case is loosely reported, and 
attributes some observations to Lord Elle nbor ough , which we doubt much 
the authenticity of.

In the case of Higham v. Ridgway, 10 East 122, the doctrine on these 
subjects is laid down with so much good sense as to speak its own correct-
ness. It is to this effect, that the principle to be drawn from all the cases 
is, that if a person have peculiar means of knowing a fact, and make a decla-
ration of that fact, which is against his interest, it is clearly evidence, after 
his death, if he could have been examined to it in his lifetime. On this prin-
ciple it is, that entries in receivers’ accounts are admitted ; so also, an 
acknowledgment by a witness, of a debt to another, or of an acquittance of 
a debt to himself ; because, the individual who makes the acknowledgment 
has no interest of his own to subserve, but does it to his own prejudice. In 
all such cases, however, the evidence is received with due caution, and its 
weight must rest with the jury.

The most stubborn case on this subject that we have considered, is that 
of Beall n . Beck, reported in 3 Har. & McHen. 242. *This was debt (-♦523 
upon a sheriff’s bond, brought against a surety, in Maryland. The L
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same plaintiff had brought suit, and recovered judgment against the sheriff, 
for the same cause of action, and the court refused to receive the record of 
that judgment in evidence, as against the surety. In the inferior court, it 
was rejected, on a division of opinion, but in the court of the last resort, we 
are told, the judgment was affirmed. On this decision we can only remark, 
that the report of it is very brief and unsatisfactory ; there is no argument 
of counsel, or other means of determining on what the decision turned. 
If the attempt was made to introduce the record as final and conclusive 
against the surety, it was properly rejected, and in the absence of anything 
to prove the contrary, we cannot but suspect, that such was the true import 
of that decision. In any other view, we should not feel satisfied to recog-
nise its authority.

Judgment reversed, and a venire facias de novo awarded.

Harc our t  and others v. Gaillard  and others.
British grants.

A grant made by the British governor of Florida, after the declaration of independence, within 
the territory lying between the Mississippi and the Chatahouchee rivers, and between the 81st 
degree of north latitude, and a line drawn from the mouth of the Yazoo river, due east, to the 
Chatahouchee, is invalid, as the foundation of title, in the courts of the United States.

Error  to the District Court of Mississippi.
February 13th, 1827. This cause was argued by White and Isaacks, 

for the plaintiffs ; and by Coxe and Worthington, for the defendants, citing 
5 Hall’s L. J. 412, 422, 430 ; 4 Johns. 163.
* , *March 3d. Johns on , Justice, delivered the opinion of the court.

-* —The question upon which this cause turns arose out of a British grant 
to the ancestor of the plaintiff, dated the 24th of January 1777. The land in 
controversy is situated in that tract of country which lies between the Missis-
sippi and Chatahouchee rivers, and between the 31st degree of north latitude, 
to the south, and a line drawn from the mouth of the Yazoo river, due east, 
to the Chatahouchee. From the earliest times of the settlement of North 
America, the region of territory in which that tract of country is described, 
was the subject of wars and negotiations with France, Spain and Great Britain, 
until 1763, when Great Britain became the undisputed proprietor of the 
whole, from the lakes Maurepas to Ponchartrain, and the gulfs of Mexico 
and Florida, by the Mississippi, northerly. Before that time, her claim ex-
tended southwardly to the 29th degree of north latitude, as is evidenced by 
her charter to the lords proprietors, of 1677 ; and from the same instrument, 
it appears, that she interfered with the province of Louisiana, by extending 
her southern line to the Pacific ocean. The country of Florida, there 
fore, south of the 29th degree, was a conquest; that north of the 29th 
degree, and up the Mississippi, was held as a part of her own territory, con-
cerning which her treaties with France and Spain only established a disputed 
boundary.

On the 7th of October 1763, the king, exercising aright which was never 
questioned over what were then called royal provinces, issued his proclama-
tion, by which he established the northern boundary of the Floridas, at the 
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