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Mont gome ry , Plaintiff in error, v. Herna nd ez  and others, Defendants in 
error.

Error to a state court.
Under the 25th section of the judiciary act of 1789, ch. 20, this court has no appellate jurisdic-

tion from the final judgment of the highest court of a state, in a suit where is drawn in ques-
tion the construction of a statute of, or a commission held under, the United States, unless 
some title, right, privilege or exemption, under such statute, &c., be specially set up by the 
party, and the decision be against the claim so made by him.1

Where a suit was brought in a state court, upon a marshal’s bond, under the act of April 10th, 1806, 
ch. 21, by a person injured by a breach of the condition of the bond, and the defendants set 
up as a defence to the action, that the suit ought to have been brought in the name of the 
United States, and the court decided that it was well brought, by the party injured, in his own 
name: Held, that the exemption here set up being merely as to the form of the action, and no 
question arising as to the legal liability of the defendants, under the act of congress, this court 
had no authority to re-examine the judgment, so far as respected the construction of that part 
of the act, which provides, that suits on marshal’s bonds, “ shall be commenced and prosecuted 
within six years after the said right of action shall have accrued, and not afterwards.”

Under the 4th section of the same act, although the condition of the marshal’s bond, is broken 
* 1 by his neglecting to bring money into *court, directed to be so brought in, or to pay it 

J over to the party, yet, if the proceedings be suspended by appeal, so that the party 
injured has no right to demand the money, or to sue for the recovery of it, his right of action 
has not accrued, so as to bar it, if not not commenced within six years.

Error  to the Supreme Court of Louisania.
February 24th, 1827. This cause was argued by D. B. Ogden, for the 

plaintiff in error; and by Key, for the defendants in error, citing Pothier, 
des Oblig., No. 655 ; de Prescription, No. 22-3 ; 8 Cranch 91-2.

February 28th. Trimble , Justice, delivered the opinion of the court.— 
This case is brought up by writ of error from the highest court of law of the 
state of Louisiana. The case is, that the defendants in error instituted a suit, 
in their own names, in the district court of the state, for the first judicial dis-
trict, upon the bond given by Michael Reynolds to the United States, as 
marshal of the district of Louisiana, conditioned to be void, upon his “ well 
and faithfully executing the duties of his said office and the plaintiff in 
error having executed the bond, as one of the marshal’s sureties, and the 
marshal having since died, the suit was brought against the plaintiff in error 
and the said Reynolds’s personal representative.

The breach of the condition of the bond alleged, is, that by the order of 
the district court of the United States for the district of Louisiana, in a suit 
in admiralty, wherein the defendants in error were libellants, against the 
schooner Estrella and her cargo, the vessel and cargo were directed, by the 
court, to be sold by the marshal, and the proceeds of the sale held by the 
marshal, subject to the order of the court; that the marshal, in pursuance 
of that order, sold the vessel and cargo, and received the money ; that the 
court of admiralty, by its final decree in the cause, directed the vessel and 
cargo, or the proceeds thereof, to be restored to the libellants ; and that the 
marshal had failed to pay over to the libellants, $3126, part of the proceeds, 
as was his duty, under the final order and decree of the court.

1 Crowell v. Randell, 10 Pet. 868. The act of since re-affirmed it. Citizens’ Bank v. Board of 
1867, re-enacted by the Revised Statutes, § 709, Liquidation, 98 U. S. 142.
does not affect this rule ; the court has often
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The suit having been commenced and prosecuted, by petition, according 
to the practice of the civil *law, which prevails in Louisiana, the res- 
pondent, Montgomery, put in his answer, admitting the execution of •- 
the bond, but insisting, that as the bond was executed to the United States, 
and the defendants in error no parties to it, they had no right or interest in 
the bond, and could not sue for a breach of the condition thereof ; and deny-
ing the breaches alleged in the petition. By a supplemental answer, in the 
nature of a plea of the act of limitations, Montgomery alleged, if any breach 
had taken place, that more than six years had intervened since the cause of 
action, before the institution of the suit.

The record states, that the jury sworn in the cause, after hearing testi-
mony, and receiving a charge from the court, returned a verdict for the 
defendants in error for the sum of $3126 ; for which sum judgment was 
rendered upon the verdict in their favor. From this judgment, Montgom-
ery appealed to the supreme court of the state, where the judgment of the 
district court was affirmed ; and this judgment is sought to be reversed in 
this court upon the present writ of error.

On the trial of the cause in the district court, Montgomery objected to 
the admission, as testimony, to the jury, of certain documents, purporting 
to be accounts of the marshal’s sales of the Estrella and cargo ; and his 
objections being overruled, he excepted to the opinion of the court, admit-
ting the papers offered ; and his exception was sealed, and made part of the 
record.

The appellate jurisdiction of this court, in cases decided in the state 
courts, is very special and limited in its character. By the 25th section of 
the judiciary act, made in pursuance of the constitution, it is provided, 
“ That a final judgment or decree, in any suit in the highest court of law 
or equity of a state, in which a decision in the suit could be had, where is 
drawn in question the validity of a treaty or statute of, or an authority 
exercised under, the United States, and the decision is against their validity, 
or where is drawn in question the validity of a statute of, or an authority 
exercised under, any state, on the ground of their being repugnant to the 
constitution, treaties or laws of the United States, and the decision is in 
favor of such *validity ; or where is drawn in question the construe- p - 
tion of any clause of the constitution, or of a treaty, or statute of, or L 
commission held under, the United States, and the decision is against the 
title, right, privilege or exemption, specially set up by either party, under 
such clause of the constitution, treaty, statute or commission, may be re-exam-
ined, and reversed or affirmed, by the supreme court of the United States.” 
Under these provisions, we have no authority to re-examine the whole case. 
We can re-examine so much, and such parts of it only, as come within some 
one or other of the classes of questions enumerated in the act of congress, 
and so much of the case as must necessarily be decided to arrive at such 
question.

It has been insisted, for the plaintiff in error, that the question raised 
upon the record, whether Hermandez, not being a party to the marshal’s 
bond given to the United States, could maintain a suit upon it in his own 
name only, without suing in the name of the United States, for his use, is a 
question which can be re-examined in this court. We are not of that 
opinion. It is not every misconstruction of an act of congress by a state
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court, that will give this court appellate jurisdiction. It is where the party 
claims some title, right, privilege or exemption, under an act of congress, 
and the decision is against such right, title, privilege or exemption. In this 
case, the plaintiff in error did not, and could not, claim any right, title, 
privilege or exemption, by or under the marshal’s bond, or any act of con-
gress giving authority to sue the obligors for a breach of the condition ; or, 
at most, his claim to exemption rests upon form, and not substance, as 
the law expressly charges him, and the objection is only that the name of the 
United States should have been inserted for the use of the plaintiff. How-
ever we might be inclined to the opinion that, regularly, and in point of 
form, the suit should have been in the name of the United States, for the 
use of Hermandez, we have no jurisdiction or authority to re-examine, and 
either reverse or affirm, the decision of the state court, on that ground.
*1331 *The only part of the case over which we can rightfully exercise

J appellate jurisdiction, is that raised by the supplemental answer, 
pleading the prescription or bar of six years; in which the party claims an 
exemption under the laws of the United States, from liability as surety of 
the marshal; the decision in the state court being against the exemption so 
specially set up by him. The act of congress passed in 1806, relating to 
bonds given by marshals, enacts, “ that all suits on marshals’ bonds, if the 
cause of action has already accrued, shall be commenced and prosecuted 
within three years after the passage of this act, and not afterwards ; and all 
such suits, in case the right of action shall accrue hereafter, shall be com-
menced and prosecuted within six years after the said right of action shall 
have accrued, and not afterwards,” &c. (2 U. S. Stat. 374.)

It is obvious, that whether this act of congress exempts the plaintiff in 
and from responsibility or not, must depend upon the time when the right 
of action accrued to Hernandez & Co., for any injury sustained by reason of 
the marshal’s failure to perform his duty. It was the duty of the marshal, 
under the order of the court of admiralty, directing him to sell the Estrella 
and cargo, and hold the proceeds subject to the future order of the court, 
to bring the money into court as soon as received by him, in order that it 
might be deposited in the branch Bank of the United States. The order of 
the court directing the marshal to hold the proceeds until the further order 
of the court, can only be construed to mean, that he should hold them in 
the manner prescribed by law. The law directs the money to be deposited 
in the name of, and to the credit of, the court; and provides, that the 
money so deposited shall not be drawn out of the bank, without the order 
of the court. The object of the law was, to prevent the officers of the 
court from holding money, in such cases, in their own hands, and converting 
it to their own use. It was only a partial execution of the precept of the 
court, to sell the vessel and cargo ; its mandate was not faithfully per-
formed, until the proceeds were brought into court by him, in order to be 
deposited according to law, or until he paid it over to Hernandez, as 
*1351 directed by the final decree and order of the court. The marshal’s

J failure to bring in the money, or to pay it over to Hernandez & Co., 
was a violation of his duty, and a breach of the condition of his bond.

The supreme court of the state decided, that although the breach of the 
condition of the bond took place more than six years before the institution 
of this suit, yet the plaintiff’s right of action did not accrue until within the 
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six years ; and that, consequently, the act of limitations, constituted no bar 
to the action. This court perfectly accords in opinion with the supreme 
court of the state.

If it be true, that the condition of the bond was broken, at the time the 
marshal failed to bring the money into court, to be deposited in the bank, or 
pay it over to Ilermandez & Co.; and if it be true, that the breach of the 
condition of the bond was to the injury of Hernandez & Co., yet, it is not 
true, that Hernandez & Co. had, at that time, any right of action. The 
record of the proceedings in the court of admiralty shows that the Estrella 
and cargo were sold, and the proceeds received by the marshal; and that 
the suit was finally decided in the district court, on the----- day of--------- , 
1817 ; by which final decree the proceeds were ordered to be paid over to 
Hernandez & Co. An appeal was presented from that decree in this court; 
where it was affirmed at the February term in the year 1819, within less 
than six years before the institution of this suit. It is perfectly clear, that 
Hernandez & Co. had no right to demand of the marshal the proceeds of 
the sales, or to sue for the recovery thereof, until after the affirmance in this 
court. The right of action was suspended, during the pendency of the 
appeal in this court; and during such suspension, the statute of limitations 
did not run against him.

We are, therefore, of opinion, that the supreme court of Louisiana have 
misconstrued neither the act of congress limiting actions upon marshals’ 
bonds to six years from the time the right of actions accrues, nor any other 
act of congress, to the prejudice of the plaintiff in error.

Judgment affirmed, with costs and six per cent, damages.

*Wtnn ’s  Heirs v. Jacks on  and others. [*136

Final judgment.

The judgment of the highest court of law of a state, deciding in favor of the validity of a statute 
of a state, drawn in question on the ground of its being repugnant to the constitution of the 
United States, is not a final judgment, within the 25th section of the judiciary act of 1789, ch. 
20, if the suit has-been remanded to the inferior state court, where it originated, for further 
proceedings, not inconsistent with the judgment of the highest court.

Err or  to the Court of Appeals of Kentucky. This was an ejectment, 
originally brought in the Harrison circuit court of the state of Kentucky, 
by the plaintiffs in error, against the defendants in error, and judgment 
being rendered for the plaintiffs, the cause was carried, by writ of error, to 
the court of appeals, being the highest court of law and equity of that state. 
The judgment was reversed in the court of appeals, and the cause remanded 
to the Harrison circuit court, for further proceedings, not inconsistent with 
the decision of the court of appeals. Whereupon, the plaintiffs sued out 
their writ of error, under the 25th section of the judiciary act of 1789, o. 20, 
and brought the cause before this court, as being a suit where was drawn in 
question the validity of a statute of the state of Kentucky, on the ground of 
its being repugnant to the constitution of the United States, and the decision 
being in favor of its validity.
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