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Mc Gill  and others, Plaintiffs in error, v. The Pres ident , Dire ctors  & 
Company  of  the  Ban k  of  the  Unite d  Stat es , Defendants in error.

Liability of sureties.
A. W. McG. gave a bond to the Bank of the United States, with sureties, conditioned for the 

faithful performance of the duties of the office of cashier of one of the offices of discount and 
deposit, during the term he should hold that office; the president and directors of the bank 
having discovered that he had been guilty of *a gross breach of trust, passed a resolu-
tion, at Philadelphia, on the 27th of October 1820, “that A. W. McG., cashier, &c., be i 
and he is hereby suspended from office, till the further pleasure of the board be knownand 
another resolution, “ that the president of the office at Middletown, be authorized and requested 
to receive into his care, from A. W. McG., the cashier, the cash, bills discounted, books, papers 
and other property in said office, and to take such measures for having the duties of cashier 
discharged, as he may deem expedientthese resolutions were immediately transmitted by 
mail, to the president of the office at Middletown, who received them on the morning of Sunday, 
the 29th of the same month, but did not communicate them to the cashier, nor carry them into 
effect, until the afternoon of the 80th, between four and five o’clock: Held, that the sureties 
continued liable for his defaults until that time.

On such a bond, the recovery against the sureties is limited to the penalty.1
Partial payment having been made by the sureties (subject to all questions), the application of 

these payments was made by deducting them from the penalty of the bond, and allowing inter-
est on the balance thus resulting, from the commencement of the suit, there having been no 
previous demand of the penalty, or acknowledgment that the whole was due. But interest was 
refused to the sureties on the payments.

United States Bank v. McGill, 1 Paine 661, affirmed.

Error  to the Circuit Court of Connecticut.
February 12th, 1827. This cause was argued by D. B. Ogden, for the 

plaintiff in error, and by Webster, for the defendants in error.
February 19th. John so n , Justice, delivered the opinion of the court.— 

This cause comes up by writ of error from the circuit court of the United 
States, held for the district of Connecticut, in which the defendants here 
obtained a judgment against the plaintiffs, upon a penal bond, in which 
McGill was principal, the other defendants sureties. McGill was cashier of 
one of the branches of the Bank of the United States, and this bond was 
given in the penal sum of $50,000, conditioned for the due performance of 
that office.

The replication sets out a great variety of breaches, and the cause was 
decided below upon a special verdict, by which was found for the plaintiffs 
the sum of $66,548, consisting of a variety of items, upon which interest is 
*charged, severally, from the date of the embezzlement or other * 
breach, to the time of finding the verdict. The verdict then finds L 
two payments, one of $20,000, made by one of the sureties, on the 16th of 
December 1820 ; the other of $500, made by another of the sureties, on the 
22d of December 1820, on which they also calculate interest to the date of 
the verdict, and deducting the amount of principal and interest, strike a 
balance of $43,182.50.

1 Farrar v. United States, 5 Pet. 873; Leggett 
v. Humphreys, 21 How. 67; United States v. 
Brown, 1 Paine 425; Brown v. Burrows, 2 Bl. 
0. C. 840. Nevertheless, in United States v. 
Meeker, 30 Leg. Int. 344, it was held by

Nixoit, J., in the district court of New Jersey, 
in an action on a paymaster’s bond, that the 
sureties were liable to the extent of the penalty, 
with interest thereon from the commencement 
of the suit.
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It also finds the following facts : “ That the President and Directors of 
the Bank of the United States, on the 27th of October 1820, at Philadelphia, 
passed the following resolution, to wit: “ Whereas, it appears, by the report 
of a committee of the office of discount and deposit, at Middletown, that 
Arthur W. McGill, cashier of that office, has been guilty of a gross breach of 
trust, in knowingly suffering over-drafts to be made by individuals ; also by 
making over-drafts himself ; therefore, resolved, that A. W. McGill, cashier 
of the office at Middletown, be and he is hereby suspended from office, till 
the further pleasure of the board be known. On motion, resolved, that the 
president of the office at Middletown, be authorized and requested to receive 
into his care, from A. W. McGill, the cashier, the cash, bills discounted, 
books, papers and other property in said office, and to take such measures 
for having the duties of cashier discharged, as he may deem expedient.” 
Which resolutions were immediately transmitted by mail to the president of 
the Middletown office, who received them, on the morning of Sunday, the 
29th of the month, but did not communicate them to McGill, until the after-
noon of the 30th, between the hours of four and five in the afternoon. It 
then finds, that all the breaches were incurred before the 30th, and goes on 
to find, alternatively, so as to enable the court to give judgment, according 
to its views of the law, as between the parties. There appear to have been 
various questions argued in the court below, some of which were decided for 

, n the plaintiff, some for the defendant; but *as the plaintiff below seeks 
J an affirmance of the judgment, and has not sued out a writ of error, 

it follows, that we confine ourselves to those points only which were decided 
against the plaintiff here. These were two, one of them going to the whole 
right to recover, the other to the application of the payments towards the 
discharge of the sum to be recovered.

The first of these was, whether the sureties were not discharged ipso 
facto from further liability, by the resolution of the parent bank, on the 27th; 
or, if not on that day, then on the 29th, the day on which it was received at 
Middletown by mail. If discharged on either of those days, it would follow, 
that the plaintiffs below could not have judgment, since the finding was up 
to the day following. We are unanimously and decidedly of opinion, that 
the ground assumed by the defendants below cannot be maintained. What 
was there in the resolutions of the parent bank to discharge the obligors at 
all from their liability ? The resolution was only to suspend, and this implies 
the right to restore. The cashier’s salary went on, and had the board 
rescinded their resolution, what necessity would there have existed for a 
re-delivery of his bond ? But there is no necessity for placing the decision 
on this ground, since, notwithstanding the resolution of the board is 
expressed in the present tense, a future operation must necessarily be given 
it, from a cause that could not be overcome, the distance of the parties from 
each other. Time became indispensable to giving notice, and the day on 
which the communication reached the president of the Middletown bank, 
was a day not to be profaned by the business of a bank. There was, then, 
no obligation to deliver the notice, and dispossess the cashier, until the 30th, 
and the law makes no fractions of a day.

The court below, in applying the payments, directed them to be deducted 
from the penalty of the bond, and then gave interest upon the balance thus 
resulting. This, with the exception of the interest, was the most favorable 
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application possible for the defendants below ; and the interest on the balance 
having been only allowed from the date of the suit, and the sum thus ascer-
tained, falling short of the penalty of the bond, *we think, the de- 
fendant below has nothing to complain of. It will be discovered, by *• 
reference to dates, that the payments here made preceded the institution 
of the suit, and although made by the sureties, they were made, sever-
ally, for anything that appears to the contrary from the verdict. Tech-
nically, then, the judgment to be entered would have been a judgment 
for the penalty of the bond, and in applying the partial payment, the 
court would have been governed by those principles which have been 
transferred in practice from the courts of equity to the courts of law, in 
deciding on what terms a party shall be released from the penalty of his 
bond. These always are, on payment of principal, interest and costs. 
And it can constitute no objection to the application of this principle to 
the case of these obligors, that no interest was allowed them, during the 
short interval between the payment and the suing out of the writ, since 
the breaches were incurred long before, and interest for the same period 
is refused to the bank.

Judgment affirmed, with six percent, interest.

Richard  Drummomd , surviving partner of Cha rl es  Drumm ond , v . The 
Executors of Geor ge  Pres tman .

Guarantee.

The following letter of guaranty, “ Baltimore, 17th Nov. 1808, Capt. Charles Drummond, 
Dear Sir—My son William having mentioned to me, that in consequence of your esteem and 
friendship for him, you had caused and placed property of yours and your brother’s in his hands 
for sale, and that it is probable, from time to time, you may have considerable transactions 
together on my part, I think proper to guaranty to you the conduct of my son, and shall hold 
myself Hable, and do hold myself liable for the faithful discharge of all his engagements to you, 
both now and in future. (Signed) Geo. Prestman,” will extend to a partnership debt incurred 
by William P. to *Charles Drummond, and Richard his brother, it being proved, that r*5|g 
the transactions to which the letter related were with them as partners, and that no L 
other brother of the said Charles was interested therein.

In such a case, the record of a judgment confessed by the principal, William P., to Richard D., as 
surviving partner of Charles and Richard D., for the amount of the debt due by William P., 
to the partnership firm, was held to be admissible in evidence, inter alia, to charge the guarantor, 
George P., under his letter of guaranty.1

Error  to the Circuit Court of Maryland.

This cause was argued by the Attorney- General and Meredith, for the 
plaintiff, citing 11 Wheat. 74 ; 2 Evans’ Pothier 212 ; 3 Stark. Evid. 1021, 
1602 ; 7 Taunt. 265 ; 10 East 271 ; Fell Guar. 105 ; 3 T. R. 454 ; 3 Cranch 
492 ; 3 Wheat. 148 note : and by Taney and Donaldson, for the defend-
ant, citing 2 Saund. 411, 415 ; 2 M. & Selw. 363 ; 5 Bos. & Pul. 175 ; 4 
Cranch 224 ; 7 Ibid. 69 ; 1 Mason 361, 371 ; 5 Esp. 26 ; 3 Stark. Evid. 1386 ; 
1 Ibid. 192 ; 3 Har. &McHen. 342 ; 4 Johns. 511 ; 10 Ves. 123.

1 s. p. McLaughlin v. Bank of Potomac, 7 Carman v. Noble, 9 Penn. St. 306 ; Hazzard v. 
How. 220 ; Berger v. Williams, 4 McLean 577; Nagle, 40 Id. 178.
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